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FORMS  OF  ACTION 


By  the  Editorial  Staff. 


I.    DEFINITION,  1 

H.    AT  COMMON  LAW,  2 

HI.  UNDER  REFORMED  PROCEDURE.  2 


CROSS-REFEKENCES : 


Assumpsit ; 
Case; 

Choice  and  Election  of  Remedies; 
Covenant,  Action  of; 
Debt; 

Declaration  and  Complaint; 
Detinue ; 

Dower,  Proceedings  To  Recover; 
Ejectment : 

Equity  Jurisdiction  and 
Procedure ; 


Forms; 

Joinder  of  Actions ; 

Personal  Actions; 

Proceedings  In  Rem; 

Real  Actions; 

Replevin ; 

Suits  and  Actions; 

Trespass ; 

Trover  and  Conversion. 


For  the  distinction  between  civil  and  criminal  proceedings,  see  the 
titles  "Contempt;"  "Habeas  Corpus;"  "Penalties,  Forfeitures  and 
Fines;"  "Suits  and  Actions." 

I.  DEFINITION.  —  The  term  "form  of  action"  has  been  defined 
as  "the  peculiar  technical  mode  of  framing  the  writ  and  pleadings 
appropriate  to  the  particular  injury  which  the  action  is  intended 
to  redress,"1  but  in  modern  usage  the  expressions  "form  of  action," 
"nature  of  action,"  ''classes  of  action"  and  "kinds  of  action"  have 
come  to  be  used  somewhat  interchangeably.2 


1.  First  Eep.  Common  Law  Comm., 
1851,  32. 

2.  See   generally   the    title     "Suits 
and  Actions." 

But    in    Truax    v.    Parvis,    7    Houst. 
(Del.)  330,  32  Atl.  227,  the  court  said: 


"They  (the  legislature)  must  be  sup- 
posed, as  a  body  at  least,  to  have  in- 
tended something  other  than  'form  of 
action'  when  they  used  the  words  'na- 
ture of  ease' — as  one  expression  has  a 
definite  unequivocal   meaning  and  the 
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2  FOBMS  OF  ACTION 

II.  AT  COMMON  LAW.  —  At  common  law  the  form  of  action  was 
of  vital  importance  and  it  was  essential  that  a  litigant  determine 
the  proper  form  of  action  to  fit  his  case  before  beginning  the  action.3 

Classification.' — Actions  at  common  law  were  in  respect  to  their  sub- 
ject-matter either  real,  mixed,  or  personal,4  and  personal  actions  were 
either  ex  contractu  or  ex  delicto.5  These  general  classes  of  actions  were 
further  divided  into  particular  actions,  each  of  which  had  its  appro- 
priate writ  and  form,6  or  in  the  event  that  no  form  could  be  found 
to  fit  the  case  the  action  was  on  the  special  case,  and  a  writ  was 
framed  to  meet  it.7 

III.  UNDER  REFORMED  PROCEDURE.  —  Under  the  reformed 
procedure  now  existing  in  England  and  in  many  of  the  states  of  the 
United  States  the  forms  of  action  are  abolished,  and  there  is  substituted 
for  them  one  form  of  civil  action.8 


other  is  like  explicit.  'What  is  your 
form  of  action?'  would  not  be  answered 
by  saying  '  a  tortuous  taking  of  a  horse, ' 
no  more  than  the  inquiry,  'What  is  the 
nature  of  your  case?'  would  be  re- 
sponded to  by  saying — 'replevin.' 
The  form  in  which  a  suit  is  brought 
and  the  subjeet-matter  of  it,  or  its 
cause  of  action,  nature  of  its  case  are 
totally  distinct  subjects." 

3.  1  Chit.  PI.  94,  96;  6  Standard 
Peoc.  654. 

"At  a  very  early  period,  specific 
forms  of  actions  were  provided  for 
such  injuries  as  had  then  most  usually 
occurred;  and  Bracton,  observing  on  the 
original  writs  on  which  our  actions 
were  founded,  declared  them  to  be 
fixed  and  immutable,  unless  by  author- 
ity of  parliament."     1  Chit:  PI.  95. 

4.  Linscott  v.  Puller,  57  Me.  406; 
Hall  v.  Decker,  48  Me.  255.  See  the 
titles  "Personal  Actions;"  "Real  Ac- 
tions. ' ' 

"Actions  are,  from  their  subject- 
matter  distinguished  into  real,  personal, 
and  mixed.  Seal  actions  are  for  the 
specific  recovery  of  real  property  only, 
and  in  which  'the  plaintiff,  then  called 
the  demandant,  claims  title  to  lands, 
tenements,  or  hereditaments,  in  fee- 
simple,  fee-tail,  or  term  for  life,  such 
as  writs  of  right,  formedon,  dower,  etc. 
Personal  actions  are  for  the  recovery 
of  a  debt  or  damages  for  breach  of  a 
contract,  or  a  specific  personal  chattel, 
or  a  satisfaction  in  damages  for  some 
injury  to  the  person,  personal,  or  real 


property.  In  mixed  action,  which  par- 
takes of  the  nature  of  the  other  two, 
the  plaintiff  proceeds  for  the  specific 
recovery  of  some  real  property,  and 
also  for  damages  for  an  injury  thereto, 
as  in  the  instance  of  an  action  of 
ejectment  or  of  waste  or  quare  im- 
pedit."     1  Chit.  PI.  97. 

5.  "Personal  actions  are  in  form  ex 
contractu  or  ex  delicto,  or,  in  other 
words,  are  for  breach  of  contract,  or 
for  wrongs  unconnected  with  contract. 
Those  upon  contracts  are  principally 
assumpsit,  debt,  covenant,  and  detinue; 
and  those  for  wrongs  are  case,  trover, 
replevin  and  trespass  vi  et  armis." 
1  Chit.  PI.  97. 

As  to  the  right  to  pursue  an  action 
ex  contractu  or  ex  delicto  on  the  same 
transaction,  see  4  Standard  Proc.  625, 
653;  5  Standard  Proc.  103,  117,  362; 
and  also  the  titles  "Assumpsit;" 
"Freight  Carriers;"    "Passengers." 

6.  1  Chit.  PI.  94,  et  seq.  See  gen- 
erally. "Forms,"  Vol.  9. 

7.  "At  common  law  .  .  .  though 
no  form  could  be  found  in  the  register, 
adapted  to  the  nature  of  plaintiff's 
case,  yet  he  was  at  liberty  to  bring 
a  special  action  on  his  own  case,  and 
writs  were  framed  accordingly  which 
were  termed  magistralia."  1  Chit.  PI. 
95. 

See  generally  the  title  "Case." 

8.  See  1  Standard  Proc.  10;  6 
Standard  Proc.  656. 

Equitable  relief  in  action  at  law,  see 
the  title  "Suits  and  Actions." 


FORNICATION.  —  See  Lewdness. 


Vol.  X 


FORTHCOMING  BONDS 

By  H.  E.  BRILL,  Jr., 

Author  of  "Confession  and  Avoidance;"  "Courts;"  "Demurrer;"  "Denials," 

etc.,  in  this  series. 
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4.  Subsequent  Judicial  Proceedings,  18 

5.  Belief  in  Equity,  19 

C.  Effect  of  Performance,  20 

D.  Effect  of  Breach  on  Original  Judgment,  Execution,  and 
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b.  Forfeited  Bond  as  a  Judgment,  25 

c.  Execution,  26 

D.  Action  on  Bond,  27 

E.  Defenses  and  Objections  Available  to  the  Obligors,  29 

IX.  RIGHTS  AND  LIABILITIES  OF  SURETIES.  30 
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CROSS-REFERENCE: 
Bonds. 

Scope  of  Title.  -  This  title  treats  only  of  forthcoming  or  delivery  bonds 
given  by  or  on  behalf  of  judgment  debtors  for  the  purpose  of  retaining 
possession  of  property  levied  on  under  execution.    Bonds   given   by 
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claimants  of  property  so  levied  on,1  and  all  bonds  given  in  proceedings 
other  than  by  execution  have  been  excluded.2 

I.  NATURE  AND  PURPOSE.  —  A  forthcoming  or  delivery  bond 
is  allowed  to  be  taken  for  the  ease  and  convenience  of  both  the  judg- 
ment debtor  and  the  levying  officer.3 

The  consideration  of  the  bond  is  the  redelivery  of  the  property 
levied  on.4 

Such  bonds  have  been  held  to  be  a  part  of  the  final  process  of 
execution.0 

II.  RIGHT  TO  GIVE.  —  A.  In  What  Cases  Bond  May  Be  Given. 
Statutes  in  many  states  provide  that  the  owner  of  personal  property 
levied  on  under  execution  may  retain  possession  of  the  same  on  giving 
to  the  levying  officer  a  bond  conditioned  to  have  the  property  forth- 
coming at  the  time  and  place  of  sale.6    In  some  states  it  is  provided 


1.  See  the  title  "Judgments." 

2.  See  the  titles  dealing  with  the 
particular  proceeding  in  question,  as 
"Attachment;"  "Garnishment;"  " Re- 
plevin,"  and  the  like. 

3.  Trotter's  Exrs.  V.  Hannegan,  2 
A.  K.  Marsh.  (Ky.)  319;  Lusk  v.  Earn- 
say,  3  Munf.   (Va.)  417. 

The  purpose  of  such  a  bond  is  to 
enable  the  defendant  to  retain  posses- 
sion of  the  property  levied  on  until 
the  day  of  sale  (Skinner  v.  Jayne,  24 
Miss.  567),  to  secure  its  forthcoming 
at  that  time  (Adler  &  Eoedelheim  v. 
Green,  18  W.  Va.  201),  and  to  save 
the  cost  of  keeping  it  (Hefner  v.  Hesse, 
29  La.  Ann.  149;  Adler  &  Eoedelheim 
1?.  Green,  18  W.  Va.  201). 

4.  Walker  v.  Shotwell,  13  Smed.  & 
M.  (Miss.)  544;  Baine  v.  Williams,  10 
Smed.  &  M.   (Miss.)   113. 

5.  Within  the  meaning  of  the  fed- 
eral conformity  act.  Amis  v.  Smith, 
16  Pet.  (U.  S.)   303,  10  L.  ed.  973. 

"It  aids  materially  in  securing  the 
payment  of  the  money  to  satisfy  the 
judgment;  and  it  is  part  of  the  process 
by  which  the  plaintiff  is  enabled  to  ob- 
tain the  payment  of  the  money  secured 
to  him  by  the  judgment."  Amis  v. 
Smith,  16  Pet.  (U.  S.)  303,  10  L.  ed. 
973. 

6.  U.  S. — Alexander  v.  Brown,  1  Pet. 
683,  7  L.  ed.  314.  Ala.— Code,  1907, 
§§4135,  4675.  Ark.— Kirby's  Dig., 
§3254.  Fla.— Gen.  St.,  1906,  §1621.  HI. 
Hurd's  Eev.  St.,  1909,  c.  77,  §44.  In 
justice's  court.  Id.,  c.  79,  §126.  Ind. 
Burns'  Ann.  St.,  1908,  §§787,  790.  In 
justice's  court.  Id.,  §1805;  Hubbard  v. 
Security  Trust  Co.,  38  Ind.  App.  156, 
78   N.   E.    79.     Ky.— St.,   1909,    §1671. 


La.— Eev.  St.,  §3411.  Mo.— Eev.  St., 
1909,  §2209.  N.  C— Eev.,  1905,  §633. 
Ore.— L.  O.  L.,  §326.  Tenn.— Shan- 
non's Code,  §4772;  Nighbert  v.  Horns- 
by,  100  Tenn.  82,  42  S.  W.  1060,  66 
Am.  St.  Eep.  736,  citing  Brown  v.  Al- 
len, 3  Head  (Tenn.)  429.  The  levy  is 
not  invalidated  by  the  fact  that  the 
officer  leaves  the  property  in  the  pos- 
session of  the  execution  debtor  with- 
out taking  a  bond.  Tex. — Sayle's  Civ. 
St.,  1897,  art.  2357;  Wlebb  v.  Caldwell 
(Tex.  Civ.  App.),  112  S.  W.  97.  Va. 
Code,  1904,  §3617.  Wash.— Eem.  &  Ball. 
Ann.  Codes  &  St.,  §581.  W.  Va. 
Code,  1906,  §4188;  Town  of  Weston  v. 
Ealston,  51  W.  Va.  157,  41  S.  E.  338. 

Georgia.. — Where  an  illegality  is  filed. 
Code,  1911,  §6040. 

A  forthcoming  bond  taken  by  the 
levying  officer  shall  be  good  and  valid 
in  law,  and  recoverable  in  any  court 
having  jurisdiction.  Code,  1911,  §6041; 
Stroud  v.  Hancock,  116  Ga.  332,  42 
S.  E.  496;  Hatton  v.  Brown,  1  Ga. 
App.   747,  57   S.(  E.  1044. 

Kansas. — In  justice's  court  a  con- 
stable who  permits  the  defendant  in 
execution  to  retain  the  property  may 
take  such  security  as  he  may  require 
for  its  delivery  at  the  time  and  place 
of  sale.  Gen.  St.,  1909,  §6517;  Sponen- 
barger  1>.  Lemert,  23  Kan.  55. 

Ohio. — In  justice's  court  a  constable 
may  take  such  security  for  his  own 
protection  as  he  deems  proper  that 
such  property  shall  be  delivered  at  the 
time  and  place  appointed  for  its  sale. 
Gen.  Code,  1910,  §10,432. 

He  takes  the  bond  for  his  own  se- 
curity. Wadsworth  v.  Parsons,  6  Ohio 
449. 
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that,  where  the  officer  levies  upon  any  goods  and  chattels  which  shall 
remain  upon  his  hands  unsold  for  want  of  bidders,  for  want  of  time 
to  advertise  and  sell,  or  for  any  other  reasonable  cause,  he  may  take 
a  delivery  bond  for  his  own  protection.7  In  at  least  one  state,  when 
an  injunction  is  granted  to  stay  the  sale  of  personal  property  levied 
on  under  an  execution,  the  chancellor  may  order  the  restoration  of 
the  property  on  the  giving  of  a  bond  for  its  redelivery.8 

By  statute  in  some  states  a  forthcoming  bond  may  not  be  given 
where  the  execution  is  issued  on  a  judgment  against  a  sheriff,  con- 
stable, or  other  officer  of  court  for  failure  to  pay  over  money  collected 
by  or  paid  to  him  in  his  official  capacity.9  It  is  generally  provided 
that  no  forthcoming  bond  may  be  given  on  an  execution  under  a  judg- 
ment on  such  a  bond.10 

Necessity  of  Taking.  —  Whether  it  is  obligatory  on  the  officer  to  take 
a  forthcoming  bond  when  offered  depends  upon  the  statutes  of  the 
various  states.11 

Where  Two  Executions  Are  Levied.  —  If  the  same  property  is  levied 
on  under  two  executions,  and  is  of  sufficient  value  to  more  than  satisfy 
the  one  having  priority,  the  officer  is  not  bound  to  accept  a  bond  under 


The  statute  is  directory  and  remedial 
merely.  Nighbert  v.  Hornsby,  100 
Tenn.  82,  42  S.  W.  1060,  66  Am.  St. 
Bep.  736. 

The  bond  is  required  only  when 
possession  is  kept  by  the  defendant. 
Tarver  v.  Tarver,  53  Ga.  43. 

On  the  question*  as  to  whether  cer- 
tain property  included  in  the  bond  was 
levied  on,  the  return  of  the  sheriff  is 
conclusive  in  a  collateral  proceeding. 
Love  v.  Smith,  4  Yerg.   (Tenn.)   117. 

7.  Kan.— Gen.  St.,  1909,  §6043.  Neb. 
Comp.  St.,  1911,  §7057.  Ohio.— Gen. 
Code,  1910,  §11,067;  Wadsworth  -v. 
Parsons,  6  Ohio  449.  Okla. — Comp. 
Laws,  1909,  §5974.  Wyo.— Comp.  Laws, 
1910,  §4693. 

8.  Miss.  Code,  1906,   §616. 

9.  Ala.— Code,  1907,  §4137.  Tenn. 
Shannon's  Code,  §4779.  Va.— Code, 
1904,  §3623.  W.  Va.— Code,  1906 
§4194.  ' 

10.  Ala.^Code,  1907,  §4136.  In  jus- 
tice's  court  no  further  stay  of  execu- 
tion may  be  taken.  Code,  1907,  §4676. 
Ark.— Kirby's  Dig.,  §3262.  Fla.— Gen. 
St.,  1906,  §1623;  Eobinson  v.  You,  8 
Ma.  350.  HI.— Hurd's  Eev.  St.,  1909, 
c.  77,  §47.  Ind.— Burns'  Ann.  St.,  1908 
§792.  In  justice's  court,  "the  defend- 
ant shall  not  be  entitled  to  the  custody 
of  such  property."  Burns'  Ann.  St 
1908,  §1808.  Ky.— St.,  1909,  §1676  (2) 
Mo.— Bev.    St.,    1909,    §2214.      Tenn. 
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Shannon's  Code,  §4778.  Tex. — Sayle's 
Civ.  St.,  1897,  art.  2359.  Va.— -Code, 
1904,  §§3623,  3624.  In  justice's  court. 
Id.,  §3629.  W.  Va.— Code,  1906,  §§4194, 
4195. 

The  writ  must  be  indorsed  accord- 
ingly in  some  states.  Ala. — Code,  1907, 
§4136.  Ark.— Kirby's  Dig.,  §3263. 
Tex.— Sayle's  Civ.  St.,  1897,  art.  2359. 
Va.— Code,  1904,  §3624.  W.  Va.— Code, 
1906,   §4195. 

Where,  pursuant  to  statute,  an  execu- 
tion is  indorsed,  no  security  of  any 
kind  to  be  taken,  the  officer  has  no 
authority  to  take  a  bond,  and  if  he 
does  it  is  not  enforceable  as  a  statu- 
tory bond.  Ditto  v.  Geoghegan,  1  Mete. 
(Ky.)  169;  Poston  v.  Southern,  7  B. 
Mon.  (Ky.)  289;  Eichardson  v.  Bart- 
ley,  2  B.  Mon.  (Ky.)   328. 

11.  Illinois. — In  justice's  court  it 
rests  in  the  discretion  of  the  constable 
whether  he  will  accept  a  bond.  Sny- 
der v.  Powell,  133  111.  App.  393. 

North  Carolina. — The  officer  is  not 
obliged  to  take  a  bond.  Grady  v. 
Threadgill,  35  N.  C.  228. 

Ohio. — The  sheriff  is  in  no  case  com- 
pelled to  take  such  a  bond,  but  it  is 
optional  with  him  whether  he  will  do 
so  or  not.  Wadsworth  v.  Parsons,  6 
Ohio  449. 

Tennessee. — The  defendant  has  a 
right  to  give  a  bond,  and  it  is  the 
duty  of  the  sheriff  to  take  such  a  bond 
when   offered.     "He   dare   not   refuse 
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the  first  execution  alone  in  the  absence  of  an  offer  to  execute  a  bond 
which  will  apply  to  the  second  one  also.12 

Second  Bond,  —  It  has  been  held  that,  if  the  property  is  delivered  to 
the  officer  on  the  day  of  sale  named  in  the  bond,  but  cannot  be  then 
sold  for  want  of  bidders,  the  officer  may  take  a  second  bond.13 

B.  Who  May  Give.  —  Generally  only  the  defendant  or  his  agent 
is  authorized  to  give  such  a  bond.14  The  bond  is  good  if  the  defendant 
has  even  a  qualified  interest  in  the  property  levied  on.15 

One  of  several  defendants  whose  property  is  levied  on  may  give  a  forth- 
coming bond,16  and  it  has  been  held  that  the  judgment  creditor  may 
accept  a  bond  given  by  one  of  several  judgment  debtors  to  release  a 
levy  on  property  of  another  of  the  judgment  debtors.17 

Executors  and  Administrators.  —  It  has  been  held  that  executors  and 
administrators  may  give  a  forthcoming  bond  both  where  the  judgment 
is  against  themselves  in  their  representative  capacity,18  and  where  the 
judgment  was  rendered  and  execution  issued  against  their  testator 
before  his  death.19  Executors  are  personally  liable  on  bonds  executed 
by  them.20 

C.  Time  When  Bond  Mat  Be  Given.  —  The  bond  may  be  taken 
at  any  time  after  valid  levy  and  before  sale  has  begun,21  but  not  after 
the  actual  commencement  of  the  sale.22 

III.  NECESSITY  FOR  VALID  JUDGMENT,  EXECUTION, 
AND  LEVY.  —  To  sustain  the  bond  there  must  be  a  valid  judgment,23 


Cheairer  v.  Alderson,  7  Humph. 


it." 
273. 

12.  Thomas  v.  Com.,  8  B.  Mon.  (Ky.) 
371. 

13.  Adler  &  Boedelheim  m.  Green, 
18  W.  Va.  201. 

14.  King  v.  Baker,  7  La.  Ann.  570; 
Harris  v.  Shackleford,  Sampson  &  Co., 
6  Tex.  133. 

A  bond  given  by  a  person  other  than 
the  defendant,  and  without  the  lat- 
ter's  consent,  is  not  a  statutory  bond. 
Waterman  &  Eyan  v.  Frank,  21  Mo. 
108. 

Where  the  defendant  dies  after  an 
execution  is  issued  and  before  it  is 
levied,  a  bond  given  by  Ms  widow  is 
not  a  statutory  bond.  Harris  v. 
Shackleford,  Sampson  &  Co.,  6  Tex. 
133. 

15.  Walker  v.  Shotwell,  13  Smed.  & 
M.   (Miss.)   544. 

Where  Property  Is  Subject  to  Unsat- 
isfied Mortgage. — Walker  v.  Shotwell, 
13  Smed.  &  M.  (Miss.)  544. 

16.  Branch  Bank  v.  Curry,  13  Ala. 
304;   Sheppard  v.   Melloy,  12  Ala.   561. 

17.  Even  if  irregular,  he  accepts  it 
by  failing  to  have  it  quashed  at  the 
return  term,  and  it  is  then  binding  on 
the  signers.     Coffee  v.  Planters'  Bank, 


11    Smed.   &   M.    (Miss.)    458,   49    Am. 
Dec.  68. 

18.  See  Jones  v.  Stanton,  7  How. 
(Miss.)  601;  Glascock's  Admx.  v.  Daw- 
son, 1  Munf.   (Va.)   605. 

19.  Thompson  v.  Boss,  26  Miss.  198, 
judgment  or  execution  in  form  against 
themselves  unnecessary. 

20.  Though  the  word  "executors" 
is  added  to  their  names  in  the  bond. 
As  an  indemnity  they  hold  the  prop- 
erty of  the  estate  previously  taken 
under  the  execution.  Thompson  v. 
Boss,  26  Miss.  198. 

21.  Cabell  v.  Given,  30  W.  Va.  760, 
5  S.  E.  442. 

The  undertaking  is  not  necessarily 
invalid  because  it  is  taken  after  the 
return  day  of  the  execution.  Harwood 
v.  Creel,  8  W.  Va.  579. 

22.  Selmes  v.  Smith,  21  Mo.  526.    , 

23.  Ark. — Ex  parte  Cheatham,  6  Ark. 
531,  44  Am.  Dec.  525.  Kan. — Olson  v. 
Nunnally,  47  Kan.  391,  28  Pac.  149,' 
27  Am.  St.  Bep.  296.  Miss. — Buck- 
ingham v.  Bailey,  4  Smed.  &  M.  538. 

The  bond  cannot  be  quashed  because 
the  judgment  is  irregular  or  erroneous, 
but  only  where  it  is  ipso  facto  void 
and  hence  furnishes  no  foundation  for 
the   execution   upon   which    the    bond 

Vol.  X 


8 


FORTHCOMING  BONDS 


a  valid24  subsisting25  execution,  and  a  valid  levy,26  on  property  subject 
to  seizure  and  sale  on  execution.27 

Effect  of  Beversal  of  Judgment.  —  If  the  original  judgment  is  reversed, 
a  judgment  on  the  bond  must  also  be  reversed.28 

IV.  FORM  AND  CONTENTS.  —  A.  Form  and  Contents  in  Gen- 
eral.—  To  make  the  bond  a  statutory  bond  the  terms  of  the  statute 
must  be  strictly  complied  with.29  The  plaintiff  is  not  bound  to  accept 
a  bond  which  is  not  in  conformity  to  the  statutory  requirements,30 


was  taken.    Pates  v.  St.  Clair,  11  Gratt. 
(Va.)   22. 

24.  Walker  v.  Shotwell,  13  Smed.  & 
M.  (Miss.)  544;  Martin  v.  England,  5 
Yerg.    (Tenn.)    313. 

25.  Blaine  v.  Hubbard,  4  Pa.  183; 
Mewhorter  v.  Jamison,  7  Watts  (Pa.) 
353;  Ludwig  v.  Britton,  3  Watts  &  S. 
(Pa.)  447. 

26.  Ind. — Miller  v.  Ashton,  7  Blackf. 
29.  Miss. — Walker  v.  Shotwell,  13  Smed. 
&  M.  544.  Tenn. — Lester's  Case,  4 
Humph.   383. 

A  recital  in  the  bond  of  a  levy  is 
evidence  thereof.  Pritchard  v.  Myers, 
11  Smed.  &  M.  (Miss.)  169. 

27.  Bobards  v.   Samuel,  17  Mo.  555. 

28.  Barton  v.  Petit,  7  Cranch  (U.  S.) 
288,  3  L.  ed.  347. 

29.  Ala. — Flournoy  v.  Mims,  17  Ala. 
36;  Branch  Bank  v.  Darrington,  14  Ala. 
192.  Miss. — Jones  v.  Miles,  1  How.  50. 
Va. — Lynchburg  Trust  &  Sav.  Bank  v. 
Elliott  &  Co.,  94  Va.  700,  27  S.  E.  467. 
W.  Va.— Wallace  v.  McCarty,  8  W.  Va. 
193. 

Approved  Form  of  Bond. — ' '  Know  all 
men  by  these  presents:  That  we,  Er 
Balston  and  W.  W.  Brannon  are  held 
and  firmly  bound  unto  the  Town  of 
Weston  in  the  penal  sum  of  three  hun- 
dred and  sixty-seven  dollars  and  twen- 
ty-four cents  for  which  payment  well 
and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors  and  admin- 
istrators jointly  and  severally,  firmly 
by  these  presents,  sealed  and  dated  the 
14th  day  of  November,  1899. 

The  condition  of  the  above  obliga- 
tion is  such  that  whereas,  the  Town 
of  Weston  has  sued  out  of  the  clerk's 
office  of  the  circuit  court  a  writ  of 
fieri  facias  against  the  goods  and  chat- 
tels of  the  above  bound  Er  Balston, 
which  writ  with  the  legal  costs  at- 
tending the  same,  amount  to  one  hun- 
dred and  eighty-three  dollars  and  sixty- 
two  cents.  And  whereas,  Chas.  B. 
Goodwin,  deputy  sheriff  of  said  county, 
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by  virtue  of  said  writ  to  said  sheriff 
directed,  hath  taken  the  following 
property  belonging  to  the  said  Er  Bal- 
ston to  the  true  value  of  five  hundred 
dollars  to  satisfy  the  same,  to- wit: 
Pive  shares  of  stock  of  the  Citizen 
Bank    of  Weston. 

And  the  said  Er  Balston  being  de- 
sirous of  keeping  said  property  in  his 
possession,  and'  at  his  own  risk,  until 
the  day  of  the  sale  thereof  hath  ten- 
dered the  above  bound  W.  W.  Bran- 
non as  sureties  for  the  forthcoming 
and  delivery  of  the  same  on  the  day 
and  at  the  place  of  sale.  Now  if  the 
above  bound  Er  Balston  shall  and  truly 
deliver  the  aforesaid  property  to  said 
sheriff,  or  either  of  his  deputies  at  the 
front  door  of  the  Court  House  of 
Lewis  County  on  the  16th  day  of 
November,  1899,  being  the  time  and 
place  fixed  for  the  sale  thereof,  then 
the  above  obligation  to  be  void,  else 
to  remain  in  full  force  and  virtue. 
Er  Balston  (Seal.) 
W.  W.  Brannon  (Seal.)" 

Town  of  Weston  v.  Balston,  51  W. 
Va.  157,  41  S.  E.  338. 

Statutory  Forms. — Kirby  's  Dig.  (Ark.) 
§3254;  Ky.  St.,  1909,  §1671. 

Departures  from  the  statutory  condi- 
tions which  make  the  bond  less  oner- 
ous do  not  vitiate  it  as  a  statutory 
bond.  Walker  v.  Bennett,  1  White  & 
W.  Civ.  Cas.   (Tex.)    §649. 

There  Must  Be  an  Obligee. — Smith 
v.  Montgomery,  11  Smed.  &  M.  (Miss.) 
284. 

Meaningless  words  rendering  the  con- 
dition unintelligible  may  be  rejected. 
Foster  v.  Frost,  15  N.  C.  424. 

Where  the  debtor  has  retained  the 
property  levied  on  by  furnishing  a 
bond,  defects  of  form  in  the  bond  do 
not  invalidate  it.  Ala.  Code,  1907, 
§4678. 

Defective  Bond  as  Common  Law 
Bond. — See  infra,  X. 

30.  Waterman  &  Eyan  v.  Frank,  21 
Mo.  108. 
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though  he  may  do  so.31  A  bond  executed  and  delivered  in  blank  as  to 
the  penalty  and  the  amount  of  the  execution  is  void.32  It  has  been 
held  that  the  bond  is  not  invalidated  by  a  failure  to  state  that  the 
property  was  restored  to  the  debtor.33 

B.  Must  Be  in  "Writing.  —  The  bond  must,  of  course,  be  in 
writing.34 

C.  Signing,  Attestation  and  Delivery.  —  Ordinarily  the  bond 
must  be  signed  by  the  principal  and  sureties.36  In  some  states  it  is 
required  to  be  attested  by  the  person  taking  the  same,30  or  by  a  credible 
witness.37  It  has  been  held  that  delivery  to  the  creditor  is  not 
essential.38 

D.  To  "Whom  Payable.  —  Generally  the  bond  must  be  payable  to 
the  plaintiff39  or  to  the  levying  officer.40  If  the  bond  runs  to  the  officer 
when  the  statute  requires  it  to  run  to  the  plaintiff,41  or  to  the  plain- 
tiff when  the  statute  requires  it  to  run  to  the  officer,42  it  is  not  a  good 
statutory  bond,  though  it  may  generally  be  enforced  as  a  common 


31.  "Waterman  &  Ryan  v.  Frank,  21 
Mo.  108.     See  infra,  X. 

32.  Williams   v.    Crutcher,     5     How. 
(Miss.)   71,  35  Am.  Dec.  422. 

33.  Harpers  v.  Patton,  1  Leigh  (Va.) 


306. 
34. 

§787. 


Ind.— Burns'     Ann.      St.,     1908, 
Tenn. — Martin    v.    England,    5 
Yerg.  313.     Wash. — Bern.  &  Ball.  Ann. 
Codes  &  St.,  §581. 

35.  Kirby's  Dig.  (Ark.)  §3260;  Ky. 
St.,   1909,    §1676. 

Signature  by  the  principal  has  been 
held  unnecessary  where  the  statute  does 
not  require  it.  Love  v.  Smith,  4  Yerg. 
(Tenn.)   117. 

36.  Kirby's  Dig.  (Ark.)  §3260;  Ky. 
St.,  1909,   §1676. 

37.  In  North  Carolina. — Rev.,  1905, 
§633. 

38.  On  the  contrary,  the  bond  is  re- 
quired to  be  returned  by  the  sheriff  to 
the  clerk's  office  if  it  is  forfeited. 
Booth  v.  Kinsey,  8  Gratt.  (Va.)  560. 

39.  Ala.— Code,  1907,  §§4135,  4675; 
Burns  v.  George,  154  Ala.  626,  45  So. 
421.  Fla.— Gen.  St.,  1906,  §1621.  HI. 
Hurd's  Rev.  St.,  1909,  c.  77,  §44.  Ind. 
Burns'  Ann.  St.,  1908,  §§787,  1805. 
La.— Rev.  St.,  §3411.  Mo.— Rev.  St., 
1909,  §2209.  Miss.— Code,  1906,  §616. 
Term. — Shannon's  Code,  §4772.  Tex. 
Sayle's  Civ.  St.,  1897,  art.  2357.  Va. 
Code,  1904,  §3617;  Lynchburg  Trust  & 
Sav.  Bank  v.  Elliott  &  Co.,  94  Va.  700, 
27  S.  E.  467.  W.  Va.— Code,  1906, 
§4188;  Hall  v.  Wadsworth,  35  W.  Va. 
375,  14  S.  E.  4. 

A  mistake  in  the  name  of  the  plain- 


tiff cannot  be  corrected  by  amendment; 
without  the  consent  of  the  obligors. 
Flournoy  v.  Mims,  17  Ala.  36.  But 
the  mere  fact  that  his  name  is  mis- 
spelled or  is  illegibly  written  will  not 
invalidate  the  bond.  Amfiach  v.  Arm- 
strong, 29  W.  Va.  744,  3  S.  E.  44. 

40.  Ga.— Code,  1911,  §6040  (bond 
given  by  one  filing  an  illegality;  see 
§6041,  as  to  bonds  in  general) ;  Me- 
Kinney  v.  Taylor,  11  Ga.  App.  464, 
75  S.  E.  674.  Kan.— Gen.  St.,  1909, 
§6043.  Ky.— St.,  1909,  §1671.  Ohio. 
Code,  1910,  §§11,667,  10,432.  Okla. 
Comp.  Laws,  1909,  §5974.  Ore. — L.  O. 
L.,  §236.  Wash.— Rem.  &  Ball.  Ann. 
Codes  &  St.,  §581.  Wyo.— Comp.  St., 
1910,  §4693. 

41.  Mo. — Waterman  &  Ryan  v. 
Prank,  21  Mo.  108..  Tenn. — Carroll  v. 
Fields,  6  Yerg.  305.  Tex. — Jones  v. 
Hays,'  27  Tex.  1.  Va. — Lynchburg 
Trust  &  Sav.  Bank  v.  Elliott  &  Co.,  94 
Va.  700,  27  S.  E.  467;  Johnston  v. 
Meriwether,  3  Call  523. 

The  creditor  cannot  proceed  upon  it 
by  action  or  motion  in  his  own  name. 
Lynchburg  Trust  &  Sav.  Bank  v.  El- 
liott &  Co.,  94  Va.  700,  27  S.  E.  467. 

It  may  be  quashed  on  motion.  Down- 
man  v.  Chinn,  2  Wash.  (Va.)   189. 

In  Indiana  in  justice's  court,  that 
the  bond  is  made  payable  to  the  officer 
instead  of  to  the  plaintiff  is  cured  by 
the  statute.  Koeniger  v.  Creed,  58  Ind. 
554. 

42.  Mount  ©..Wall,  127  Ga.  211,  56 
S.  E.  29S. 
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law  obligation,43  or  may  be  reformed  when  the  mistake  is  due  to  a 
clerical  error.44 

'  If  required  to  be  payable  to  the  plaintiff,  the  bond  must  run  to  the 
plaintiff  on  the  record,  the  person  entitled  to  sue  out  the  execution,46 
rather  than  to  his  agent,4*  or  his  assignee,47  or  a  third  person  for 
whose  benefit  the  judgment  and  execution  were  obtained.48 

Where  the  judgment  creditor  dies  before  the  execution  of  the  bond, 
there  is  a  conflict  of  authority  as  to  whether  a  bond  running  to  him 
is  valid.49 

E.  Sureties.  —  The  number  and  qualifications  of  the  sureties  re- 
quired depends  on  the  statute.  Common  provisions  are  for  a  bond 
with  security,50  with  good51  or  sufficient52  surety  or  security,  or  with 
one  or  more,53  or  two54  good  and  sufficient  sureties. 

Since  the  obligee  may  waive  the  requirement  as  to  sureties,55  a  bond 
without  sureties  is  valid.56  For  the  same  reason  a  joint  and  several 
bond  is  not  invalidated  by  the  fact  that  the  obligee  therein  also 
executes  it  as  one  of  two  sureties.57 

F.  Penalty  of  Bond.  —  The  penalty  of  the  bond  is  fixed  by  the 
statute.    Usually  it  is  double  the  amount  of  the  execution,58  or  double 


43.  See  X,  infra. 

44.  Bell  v.  Tanguy,  46  Ind.  49. 

45.  Meze  v.  Howver  1  Leigh  ( Va.) 
442. 

46.  Hall  v.  Wads-worth,  35  W.  Va. 
375,  14  S.  E.  4. 

47.  Jones  v.  Powell,  5  Litt.  (Ky.) 
290. 

In  Missouri  it  is  required  to  be  taken 
in  the  name  of  the  judgment  plaintiff 
for  the  use  of  the  assignee.     Rev.  St., 

1909,  §2160. 

48.  Meze  v.  Howver,  1  Leigh  (Va.) 
442. 

49.  In  Mississippi,  such  a  bond  is 
void.  In  Smith  v.  Montgomery,  11  Smed. 
&  M.  284,  it  is  said  that  perhaps  the 
bond  should  run  to  his  executor  or  ad- 
ministrator. 

In  Virginia  such  a  bond  is  valid. 
Turnbull  v.  Claibornes,  3  Leigh  392. 

50.  Kan.— Gen.  St.,  1909,  §6043.  Neb. 
Comp.  St.,  1911,  §7057.  Ohio.— Gen. 
Code,  1910,  §11,667.  Okla.— Comp. 
Laws,   1909,   §5974.     Wyo Comp.   St., 

1910,  §4693. 

51.  Ark.— Kirby's  Dig.,  §3254.  Ga. 
Bond  given  by  one  filing  an  illegality. 
Code,  1911,  §6040.  111.— In  justice's 
court.  Hurd's  Eev.  St.,  1809,  c.  79, 
§126.     Ky.— St.,  1909,  §1671. 

52.  Ala.— Code,  1907,  §§4135,  4675. 
111.— Hurd's  Eev.  St.,  1909,  c.  77,  §44. 
Jad- — Burns'  Ann.  St.,  1908,  §§787, 
1805.  Mo.— Bev.  St.,  1909,  §2209.  Ore. 
L.  O.  L.,  §236.    Va.^Code,  1904,  §3617. 
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Wash. — Rem.  &  Bal.  Ann.  Codes  &  St., 
§581.    W.  Va.— Code,  1906,  §4188. 

Mississippi. — Bond  given  where  the 
sale  of  property  under  an  execution  is 
enjoined.    Code,  1906,  §616. 

53.  La.  Bev.  St.,  §3411. 

54.  Fla.  Gen.  St.,  1906,  §1621.  Two 
or  more.  Sayle's  Civ.  St.  (Tex.),  1897, 
art.  2357. 

55.  He  does  so  by  receiving  the  bond 
as  a  good  one.  Walker  v.  McDowell, 
4  Smed.  &  M.  (Miss.)  118,  135,  43  Am. 
Dec.  476. 

56.  No  one  but  the  plaintiff  in 
execution  can  object  to  the  validity  of 
the  bond  for  want  of  sureties.  Walker 
v.  McDowell,  4  Smed.  &  M.  (Miss.) 
118,  137,  43  Am.  Dee.  476. 

A  bond  without  security  is  valid,  and 
judgment  may  be  given  on  it  on  mo- 
tion. Washington  v.  Smith,  3  Call 
(Va.)   13. 

57.  The  other  surety  is  only  liable 
as  a  co-surety  with  the  obligee  in  such 
case.  Booth  v.  Kinsey,  8  Gratt.  (Va.) 
560. 

58.  Ala.— Code,  1907,  §4135.  In 
justice's  court.  Id.,  §4675.  This  pro- 
vision is  directory  merely.  Anderson 
v.  Bhea,  7  Ala.  104.  111. — Hurd's  Bev. 
St.,  1909,  c.  77,  §44.  In  justice's  court. 
Id.,  c.  79,  §126.  Mo.— Rev.  St.,  1909, 
§2209.  Ore.— L.  O.  L.,  §236.  Term. 
Shannon's  Code,  §4772.  Wash.— Rem. 
&  Ball.  Ann.  Codes  &  St.,  §581.. 
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the  value  of  the  property  retaken,69  or  in  such  sum  as  the  officer  shall 
deem  sufficient.60  "Sometimes  it  is  one-half  over  and  above  the  esti- 
mated value  of  the  property  seized.61  If  the  obligee  choose  to  rely 
upon  the  bond  the  fact  that  the  penalty  is  too  small  does  not  vitiate 
it  as  a  statutory  obligation.62 

G.  Description  of  Execution  and  Lew.  —  How  far  the  execution 
and  the  levy  must  be  described  in  the  bond  depends  upon  the  statute.03 
The  bond  is  variously  required  to  recite  the  levy,  or  the  service  of  the 
writ,64  the  amount  of  the  debt,65  and  to  specify  the  property  levied 
upon,66  and  its  value,67  and  to  whom  it  belonged.68  If  it  shows  that 
the  property  levied  on  was  not  liable  to  execution,  the  bond  will  be 
quashed.69 


59.  Fla.— Gen.  St.,  1906,  §1621.  Ga, 
Code,  1911,  §6040;  Smith  v.  Davis,  3 
Ga.  App.  419,  60  S.  E.  199.  Miss. 
Code,  1906,  §616.    W.  Va — Code,  1906, 


60.  Kan.— Gen.  St.,  1909,  §6043.  In 
justice's  court.  Id.,  §6517.  Neb. 
Oomp.  St.,  1911,  §7057.  Ohio.— Gen. 
Code,  1910,  §10,432.  Okla.— Comp. 
Laws,  1909,  §5974.  Wyo.— Comp.  St., 
1910,  §4693. 

61.  Rev.  St.,  §3411.  The  amount  of 
the  bond  is  fixed  by  the  statute.  The 
court  cannot  fix  it.  Hefner  v.  Hesse, 
29  La.  Ann.  149. 

62.  Anderson  v.  Rhea,  7  Ala.  104; 
Walker  v.  Bennett,  1  White  &  W.  Civ. 
Cas.   (Tex.)    §649. 

The  obligors  cannot  complain.  Jones 
v.  Mississippi  &  A.  R.  Co.,  5  How. 
(Miss.)  407. 

63.  Where  the  statute  does  not  re- 
quire the  executions  to  be  particularly 
named  and  set  forth  in  the  bond,  an 
omission  to  insert  them  does  not  im- 
pair the  legal  effect  and  validity  of  the 
instrument.  Grady  v.  Threadgill,  35 
N.  C.  228. 

64.  It  must  recite  the  levy.  Jones 
V.  Miles,  1  How.  (Miss.)  50. 

The  service  of  the  writ.  Va.  Code, 
1904,  §3617;  W.  Va.  Code,  1906,  §4188. 

If  it  does  not  recite  against  whom 
the  execution  issued  and  upon  whose 
property  it  was  levied,  it  will  be 
quashed.  Hubbard  v.  Taylor,  1  Wash. 
(Va.)  259. 

"The  service  of  the  execution  must 
be  recited  in  the  bond,  which  ought  to 
show  the  names  of  the  parties,  and  the 
amount  of  the  execution;  and  that  the 
goods  were  permitted  to  remain  in  the 
possession  of  the  owner,  or  debtor." 
Lewis  v.  Thompson,  2  Hen.  &  M.  (Va.) 
100. 


The  bond  is  not  defective  for  failing 
to  state  on  whose  property  the  execu- 
tion was  levied.  Lewis  v.  Thompson, 
2  Hen.  &  M.  (Va.)  100. 

65.  Jones  v.  Miles,  1  How.  (Miss.) 
50. 

It  must  recite  the  amount  of  the 
execution  truly,  and  must  particularly 
distinguish  the  principal,  interest  and 
costs.  Morehead  v.  Prather,  Sneed 
(Ky.)   135. 

Virginia. — The  amount  of  the  debt 
due  on  the  writ,  including  the  officer's 
fee  for  taking  the  bond,  commissions, 
and  other  lawful  charges,  if  any.  Code, 
1904,  §3617.  Lewis  v.  Thompson,  2 
Hen.   &  W.   100. 

It  is  not  a  good  statutory  bond  if 
it  does  not  (Hewlett  v.  Chamberlayne, 

1  Wash.    [Va.]    367),    and   it   may   be 
quashed  on  motion  (Downman  v.  Chinn, 

2  Wash.  [Va.]  189). 

66.  N.  C.  Rev.,  1905,  §634. 

In  West  Virginia  it  must  describe 
the  property.     Code,  1906,   §4188. 

67.  Sayle's  Civ.  St.  (Tex.),  1897, 
art.    2357;    W.   Va.    Code,    1906,    §4188. 

The  bond  must  specify  each  article 
of  property  and  its  value.  Kirby's 
LHg.  (Ark.),  §3254;  Ky.  St.,  1909,  §1671; 
Tompkins  v.  Roberts,  Litt.  Sel.  Cas. 
(Ky.)   12. 

68.  Jones  V.  Miles,  1  How.  (Miss.) 
50;  Bronaugas  v.  Freeman's  Exr.,  2 
Munf.    (Va.)   266. 

The  bond  Is  hot  invalidated  by  the 
failure  to  distinctly  specify  to  which 
of  three  judgment  defendants  the  prop- 
erty belongs.  Harpers  v.  Patton,  1 
Leigh  (Va.)  306. 

69.  Jones  v.  Miles,  1  How.  (Miss.) 
50.  That  it  did  not  belong  to  the 
judgment  debtor. 
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"When  required  to  describe  the  execution,  it  must  do  so  with  sufficient 
certainty  and  accuracy  to  enable  the  court  to  determine  what  execution 
it  was  designed  to  suspend,70  and  any  material  variance  in  this  regard 
will  prevent  it  from  being  good  as  a  statutory  bond.71  The  same 
degree  of  certainty  required  in  the  description  of  an  instrument  in 
pleading  is  not  necessary,  however,72  but  it  is  sufficient  if  the  court  can, 
with  reasonable  certainty,  conclude  that  they  are  the  same.73 

H.  Single  Bond  Covering  Several  Executions.  —  It  has  been 
held  that  a  single  bond  may  be  taken  where  two  executions  of  equal 
date  in  favor  of  the  same  plaintiff  and  against  the  same  defendant,74 
or  several  executions  in  favor  of  different  judgment  creditors,  but 
having  the  same  priority,75  are  levied  on  the  same  property. 

I.  Condition  of  Bond.  —  The  condition  of  the  bond  is  fixed  by  the 
statute.  Generally  it  must  be  conditioned  to  deliver  the  property  to 
the  officer  at  the  time  and  place  of  sale,7*  or  for  the  delivery  of  the 


70.  Anderson  v.  Rhea,  7  Ala.  104; 
Hubbard  v.  Taylor,  1  Wash.  (Va.)   259. 

71.  Holt  v.  Lynch,  18  W.  Va.  567. 
In  Harrison  v.  Woods,  9  Leigh  (Va.) 

308,  it  was  held  that  there  was  no 
variance. 

Description  of  Defendants. — Where 
the  execution  describes  the  defendants 
as  F.  and  H.  and  S.,  his  securities 
as  administrator  of  J.  deceased,  and 
the  bond  describes  them  as  F.,  H.  and 
S.,  there  is  no  variance,  the  added 
words  in  the  execution  being  mere  sur- 
plusage and  not  changing  its  legal 
effect.  Oreigh's  Admr.  v.  Boggs,  19  W. 
Va.  240. 

The  bond  is  not  vitiated  because  it 
recites  that  the  execution  is  against 
two  'persons  when  in  fact  it  is  against 
one.  Walker  v.  Shotwell,  13  Smed.  & 
M.   (Miss.)   544. 

Where  the  execution  on  its  face  is 
an  execution  against  four  persons  and 
the  bond  recites  an  execution  against 
three  only,  the  bond  will  be  quashed, 
and  this  is  true  though  one  of  the 
judgment  creditors  dies  before  the 
execution  issues,  which  fact  is  in- 
dorsed on  the  execution.  Holt  v.  Lynch, 
18  W.  Va.  567. 

Where  the  execution  issued  against 
the  goods,  etc.,  of  three  persons,  a 
bond  describing  it  as  having  issued 
against  the  goods,  etc.,  of  one  of  them 
only  is  not  a  statutory  bond.  Meredith 
v.  Eichardson  &  Oneal,  10  Ala.  828; 
Lunsford  v.  Richardson  &  Oneal,' 5  Ala. 
618. 

Amount. — A  variance  as  to  the 
amount  required  to  be  made  held  so 
great   as   to  prevent   the  bond   being 
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good  as  a  statutory  bond.  Meredith  v, 
Richardson"  &  Oneal,  10  Ala.  828;  Luns- 
ford v.  Richardson  &  Oneal,  5  Ala.  618. 
But  see  Holt  v.  Lynch,  18  W.  Va.  567. 

72.  Anderson  v.  Rhea,  7  Ala.  104. 

73.  Anderson  v.  Rhea,  7  Ala.  104. 
Small  and  unimportant  variances  will 

be  disregarded  (Anderson  v.  Rhea,  7 
Ala.  104),  or  may  be  cured  by  amend- 
ment. Bridewell  v.  Mooney,  25  Ark. 
524.  '' 

74.  Where  the  bond  recites  each 
execution  separately  and  distinctly 
states  the  amount  of  each.  Trotter's. 
Exrs.  v.  Hannegan,  2  A.  K.  Marsh. 
(Ky.)    319. 

75.  Payable  to  all  the  judgment 
creditors.  Koeniger  v.  Creed,  58  Ind. 
554. 

76.  Ala.— Code,  1907,  §4135.  In  jus- 
tice's court,  §4675.  Ark. — Kirby's 
Dig.,  §3254.  Fla.— Gen.  St.,  1906, 
§1621.  Ga.— Code,  1911,  §6040,  bond  on 
filing  a  legality;  §6041  makes  valid 
bonds  taken  for  the  delivery  of  prop- 
erty on  the  day  of  sale  or  any  other 
time;  J.  O.  Gregory  &  Bro.  v.  Hen- 
dricks, 12  Ga.  App.  486,  77  S.  E.  585. 
HI.— Surd's  Rev.  St.,  1909,  c.  77,  §44. 
In  justice's  court.  Id.,  c.  79,  §126. 
Kan. — In  justice's  court.  Gen.  St., 
1909,  §6517.  Ky.— St.,  1909,  §1671. 
La.— Rev.  St.,  §3411;  Hefner  v.  Hesse, 
29  La.  Ann.  149.  Mo.— Rev.  St.,  1909, 
§2209.  N.  C— Rev.  St.,  1905,  §623; 
Grady  v.  Threadgill,  35  N.  C.  228.  Ohio. 
In  justice's  court.  Gen.  Code,  1910, 
§10,432.  Ore.— L.  O.  L.,  §236.  Tenn. 
Shannon's  Code,  §4772.  Va.— Code, 
1904,  §3617;  Ballard  v.  Whitlock,  18 
Gratt.  235.    Wash.— Rem.  &  Ball.  Ann. 
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property  or  the  payment  of  its  value.77  The  levying  officer  has  no 
right  to  vary  the  condition  prescribed  by  the  statute  by  any  agree- 
ment with  the  defendant  in  execution.78  The  names  of  the  obligors 
need  not  be  recited  in  the  obligatory  or  penal  part  of  the  bond.79 

The  time  and  place  of  sale  or  delivery  is  sometimes  required  to  be 
specified.80  A  bond  conditioned  to  deliver  the  property  at  a  place 
other  than  that  where  the  statute  requires  it  to  be  sold,81  or  when 
demanded,  instead  of  at  the  time  and  place  of  sale,82  or  at  a  time 
different  from  that  fixed  for  the  sale,83  is  not  a  good  statutory  bond. 
The  bond  is  not  invalidated  because  the  day  named  for  delivery  is 
after  the  return  day  of  the  writ,  where  the  officer  is  authorized  to  sell 
after  that  time.84, 

A  bond  conditioned  for  the  delivery  of  the  property  on  a  day  already 
past  is  void.86    Except  where  the  statute  so  provides,  the  officer  has 


Codes  v.  St.,  §581.  W.  Va.— Code,  1906, 
§4188;  Wallace  v.  McCarty,  8  "W.  Va. 
193. 

The  provision  requiring  delivery  by 
twelve  o'clock  is  directory  merely.  Its 
omission,  thereby  giving  the  defendant 
the  whole  of  the  day  in  which  to  make 
delivery,  is  for  the  benefit  of  the  de- 
fendant, and  he  cannot  complain  there- 
of.   Anderson  v.  Rhea,  7  Ala.  104. 

At  the  time  and  place  appointed  by 
the  officer,  where  the  bond  is  given 
to  procure  possession  of  property  re- 
maining in  the  hands  of  the  officer  un- 
sold it  is  sometimes  required  to  be  conr 
ditioned  that  the  property  shall  be  de- 
livered to  the  officer  at  the  time  and 
place  appointed  by  the  officer,  either 
by  written  notice  to  the  defendant  in 
execution  or  by  advertisement,  naming 
the  time  and  place  of  sale.  Kan. — Gen. 
St.,  1909,  §6043.  Neb.— Comp.  St.,  1911, 
§7,057.  Ohio.— Gen.  Code,  1910,  §11,667. 
Okla.— Comp.  Laws,  1909,  §5974.  Wyo. 
Comp.  St.,  1910,   §4693. 

77.  Burns'  Ann.  St.  (Ind.),  1908, 
§787;  id.,  §1805,  in  justice's  court; 
Eldridge  v.  Yantes,  6  Blackf.  (Ind.) 
72,  need  not  say  to  whom  to  be  deliv- 
ered; Sayle's  Civ.  St.  (Tex.),  1897, 
art.  2357. 

The  provision  as  to  payment  of  the 
appraised  value  is  for  the  benefit  of 
the  defendant,  and  may  be  waived  by 
Mm,  and  hence  its  omission  from  the 
condition  does  not  invalidate  the  bond. 
Paul  v.  Arnold,  12  Ind.  197;  Patter- 
son v.  Brown,  1  Ind.  567. 

78.  Bowland  v.  Page,  4  Ga.  App. 
269,  61  S.  E.  148. 

79.  Beale  v.  Wilson,  4  Munf.  (Va.) 
380. 

.  The  bond  is  valid  though  there  is  a 


blank  for  the  security's  name  in  the 
penalty  of  the  bond,  where  he  is  named 
as  security  in  the  condition,  to  which 
he  puts  his  signature  and  seal.  Bartley 
v.  Yates,  2  Hen.  &  M.  (Va.)  398. 

80.  HI.— Hurd's  Bev.  St.,  1909,  c. 
77,  §44.  Ind.— Burns'  Ann.  St.,  190S, 
§787.  Ky.— St.,  1909,  §1671;  Tompkins 
v,  Boberts,  Litt.  Sel.  Cas.  12.  Mo. 
Bev.  St.,  1909,  §2209. 

Where  the  statute  does  not  require 
the  bond  to  be  conditioned  for  the  de- 
livery of  the  property  at  the  place  of 
sale,  a  failure  to  designate  the  place 
where  delivery  is  to  be  made  does  not 
vitiate  the  bond.  Burwell  v.  Court,  1 
Wash.    (Va.)    254. 

81.  Branch  Bank  v.  Darrington,  14 
Ala.  192. 

82.  It  may  be  quashed  on  motion. 
Downman  f.  Chinn,  2  Wash.  (Va.)  189. 

83.  Adler  &  Boedelheim  v.  Green,  18 
W.  Va.  201. 

It  is  not  necessary  that  the  time  for 
delivery  fixed  jn  the  bond  be  described 
as  the  time  at  which  the  sale  is  to 
take  place.  Irvine  v.  Eldridge,  1  Wash. 
(Va.)  161;  Wood  v.  Davis,  1  Wash. 
(Va.)    69. 

84.  N.  C— Grady  v.  Threadgill,  35 
1ST.  C.  228.  Va.— Ballard  v.  Whitlock, 
18  Gratt.  235.  Term. — Cheaires  v.  Al- 
derson,  7  Humph.  273,  where  there 
is  not  time  to  sell  it  before  such  term. 

85.  Jenkins  v.  McNeese,  34  Tex.  189. 
It  should  be  quashed.  Wallace  v.-  Mc- 
Carty,  8  W.  Va.  193. 

But  if  the  result  of  a  mere  clerical 
error  it  may  be  corrected  by  proper 
allegation  and  proof  in  an  action  on 
the  .bond.  Jenkins  v.  McNeese,  34  Tex. 
189. 
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no  authority  to  take  the  bond  for  delivery  at  any  particular  time  on 
the  day  of  sale.86 

V.  APPROVAL,  RETURN  AND  PILING.  — A.  Approval.  — In 
some  states  the  bond  is  required  to  be  approved  by  the  levying  officer,87 
and  he  is  sometimes  made  responsible  for  the  sufficiency  of  the  bond 
and  the  solvency  of  the  sureties  at  the  time  of  its  execution.88 

B.  Return.  —  The  bond,  when  taken,  is  sometimes  required  to  be 
returned  with  the  execution  to  the  proper  officer.89  Return  after  for- 
feiture is  treated  in  a  subsequent  section.90 

C.  Filing.  —  The  necessity  and  time  for  filing  the  bond  depend  on 
the  statute.91  Filing  after  forfeiture  is  treated  in  a  subsequent 
section.92 

VI.  EFFECT  OF  GIVING  BOND.  — A.  Effect  on  Right  to 
Possession  of  Property.  —  Upon  the  delivery  of  the  bond  the  levying 
officer  is  required  to  restore  the  property  to  the  defendant,  or  to  per- 
mit him  to  retain  possession  thereof,93  and  the  defendant  holds  it  at  his 
own  risk  and  expense  until  the  time  specified  for  redelivery.94  It  has  been 
held  that  by  taking  a  bond  the  officer  loses  all  control  over  the  prop- 
erty.95 In  some  states  the  defendant  is  deemed  to  hold  the  property, 
not  for  himself,  but  for  the  officer.96 

A  receiver  appointed  for  the  judgment  debtor  occupies    the    same 


86.  Martin  v.  England,  5  Yerg. 
(Tenn.)   313. 

87.  Ala. — In  justice's  court.  Code, 
1907,  §4675.  Fla.— Gen.  St.,  1906, 
§1621.  Ind.— Burns'  Ann.  St.,  1908, 
§787.  Mo.— Eev.  St.,  1909,  §2209.  Tex. 
Sayle's  Civ.  St.,  1897,  art.  2357. 

88.  Ind.— Burns'  Ann.  St.,  1908, 
§1805,  the  constable  in  justice's  court. 
Ky.— St.,  1909,  §1677.  Mo.— Bev.  St., 
1909,  §2215. 

89.  Kirby's  Dig.  (Ark.),  §3261;  Mo. 
Bev.  St.,  1909,   §2215. 

90.  See  VIII,  B,  infra. 

91.  See  statutes  in  the  various 
states. 

92.  See  VIII,  B,  infra. 

93.  Ala.— Code,  1907,  §4135.  Ark. 
Kirby's  Dig.,  §3255.  Ind.— Hubbard  v. 
Security  Trust  Co.,  38  Ind.  App.  156, 
78  N.  E.  79.  Ky.— St.,  1909,  §1671. 
La.— Bev.  St.,  §3411.  Tenn.— Deekard 
v.  Edwards,  2  Sneed  93.  Va. — Code, 
1904,     §3617.       W.     Va.— Code,     1906, 


See  also  II,  A,  supra. 

94.  Ark.— Kirby's  Dig.,  §3255.  Ky. 
St.,  1909,  §1671.  Va.— Code,  1904, 
§3617.    W.  Va.— Code,  1906,  §4188. 

95.  By  taking  the  bond  the  sheriff 
loses  all  control  over  the  property.  He 
has  no  right  to  resume  possession  of 
it  and  cannot  maintain  any  action  in 
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reference  to  it.  Deekard  v.  Edwards,  2 
Sneed  (Tenn.)  93;  Malone  v.  Abbott,  3 
Humph.    (Tenn.)    532. 

As  to  the  right  of  the  sheriff  to  join 
in  a  suit  in  equity  by  the  surety  to 
recover  property  sold  under  a  subse- 
quent execution,  see  Deekard  v.  Ed- 
wards, 2  Sneed   (Tenn.)   93. 

96.  Eoebuck  v.  Thornton,  19  Ga. 
149;  Hatton  v.  Brown  1  Ga.  App.  747, 
57  S.  E.  1044. 

Boebuck  v.  Thornton,  19  Ga.  149; 
Smith  -v.  Davis,  3  Ga.  App.  419,  60  S. 
E.  199;  Hatton  v.  Brown,  1  Ga.  App. 
747,  57  S.  E.  1044;  Pugh  v.  Calloway, 
10  Ohio  St.  488;  Wright  v.  Lepper,  2 
Ohio  297. 

The  special  property  vested  in  the 
sheriff  remains  in  him  while  the  condi- 
tion of  the  bond  is  unbroken.  Wright 
v.  Lepper,  2  Ohio  297. 

The  constable  may  recover  it  from 
a  sheriff  who  subsequently  levies  upon 
it.  A  demand  and  refusal  is  not  neces- 
sary to  enable  him  to  maintain  such 
an  action.  Pugh  v.  Calloway,  10  Ohio 
St.   488. 

In  North  Carolina  the  statute  pro- 
vides that  the  property  shall  be  deemed 
to  be  in  the  custody  of  the  surety  as 
the  bailee  of  the  levying  officer.  Bev., 
1905,  §634.  Grady  v.  Threadgill,  35 
N.  C.  228. 
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position  as  to  the  property  or  its  proceeds  as  the   defendant   would 
otherwise  have  occupied.97 

Third  Party  Claims.  —  The  giving  of  a  bond  does  not  take  away  the 
right  to  a  trial  of  a  claim  to  the  property  interposed  by  a  third 
person.98 

B.  Effect  on  Execution,  and  Levy.  —  If  sufficient  property  has 
been  levied  on  to  satisfy  the  judgment,  all  further  proceedings  under 
the  execution  are  suspended  until  the  time  fixed  for  the  return  of  the 
property."  Otherwise  more  property  may  be  levied  on  to  make  up 
the  residue.1 

Under  some  statutes  the  levy  is  released  by  the  giving  of  a  bond,2 
and  the  levying  officer  has  no  further  title  to  it  of  any  sort.3  In  other 
states  the  levy  and  the  lwn  of  the  execution  are  not  released  by  the 
mere  taking  of  a  bond,4  and  subsequent  incumbrancers  take  subject  to 
such  lien,5  nor  can  the  property  be  taken  from  the  defendant's  pos- 
session under  subsequent  executions  based  on  the  same  judgment.8 
The  effect  of  a  forfeiture  of  the  bond  in  this  regard  is  treated  in  a 
subsequent  section.7 

C.  Effect  on  Liability  of  Officer.  —  In  some  states  the  taking 


97.  Hubbard  v.  Security  Trust  Co., 
38  Ind.  App.  156,  78  N.  E.  79. 

98.  Waterman  &  Eyan  v.  Prank,  21 
Mo.  108. 

Plaintiff  in  execution,  by  giving  a 
bond  of  indemnity,  may  compel  the  of- 
ficer to  sell  the  property  notwithstand- 
ing a,  verdict  in  favor  of  the  claimant. 
Waterman  &  Eyan  v.  Frank,  21  Mo. 
108. 

99.  Ambrose  v.  Weed,  11  111.  488. 
See  Crawford  v.  Bank  of  Mobile,  5  Ala. 
55. 

1.  Ark.— Kirby's  Dig.,  §3258.  Ky. 
St.,  1909,  §1672,  subsec.  2.  W.  Va. 
Code,  1906,  §4189. 

2.  Ark. — Biscoe  v.  Sandefur,  14  Ark. 
568.  Ky. — Eicbardson  v.  Bartley,  2  B. 
Mon.  328.  Tex.— Webb  v.  Caldwell 
(Tex.  Civ.  App.),  112  S.  W.  97. 

The  property  is  released  from  all 
eharge  and  is  left  in  the  possession  of 
the  debtors  as  free  and  unencumbered 
as  before  (Brown  v.  Clarke,  4  How. 
(U.  S.)  4,  11  L.  ed.  850),  unless  the 
property  is  thereafter  voluntarily  de- 
livered by  the  defendant  into  the  cus-> 
tody  of  the  officer  to  be  sold  there- 
under. Webb  v.  Caldwell  (Tex.  Civ. 
App.),  112  S.  W.  97. 

The  lien  of  a  second  judgment  re- 
covered against  the  execution  defend- 
ant before  the  bond  is  forfeited  has 
priority   over   that    of   the   statutory 


judgment  on  the  bond.  This  is  true 
though  the  bond  is  subsequently 
quashed,  though  not  where  the  bond  is 
found  to  be  void  ab  initio.  Brown  v. 
Clarke,  4  How.  (U.  S.)  4,  11  L.  ed. 
850. 

3.  Biscoe  v.  Sandefur,  14  Ark.  568. 

4.  HI.— Brush  v.  Seguin,  24  111.  254. 
Ind. — Hubbard  v.  Security  Trust  Co., 
38  Ind.  App.  156,  78  N.  E.  79.  Pa. 
Blaine  v.  Hubbard,  4  Pa.  183.  Tenn. 
Deckard  v.  Edwards,  2  Sneed  93;  Les- 
ter's Case,  4  Humph.  383;  Malone  v. 
Abbott,  3  Humph.  532;  Brown  v.  Allen, 
3  Head.  429.  Va. — Lusk  v.  Eamsay,  3 
Munf.  417.  W.  Va.— Adler  &  Eoedel- 
heim  v.  Green,  18  W.  Va.  201. 

It  does  not  release  the  seizure  nor 
prevent  the  sheriff  from  advertising  the 
sale.  Hefner  v.  Hesse,  29  La.  149. 
But  see  Brander,  Williams  &  Co.  v. 
Bobo,  12  La.  Ann.  616,  holding  that  the 
defendant  may  make  a  valid  sale  of 
the  property,  in  which  case  the  judg- 
ment creditor  cannot  seize  the  property 
in  the  hands  of  the  vendee,  but  his 
remedy  is  on  the  bond. 

5.  Brush  v.  Seguin,  24  111.  254. 

6.  N.  C— Eev.  St.,  1905,  §634; 
Grady  v.  Threadgill,  35  N.  C.  228. 
Ohio. — Pugh  v.  Calloway,  10  Ohio  St. 
488;  Wright  v.  Lepper,  2  Ohio  297. 
Va. — Lusk  v.  Eamsay,  3  Munf.  417. 

7.  See  Vn,  D,  infra. 
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of  a  bond  by  the  officer  does  not  affect  his  liability  to  the  plaintiff  in 
execution.8 

VII  PERFORMANCE  OR  BREACH.  — A.  What  Constitutes 
Performance  or  Breach.  —  1.  Duty  To  Deliver  or  Tender  Property 
to  Officer.  —  The  bond  is  forfeited  by  a  failure  to  tender  the  property 
to  the  officer  at  the  time  and  place  named.9  Generally,  if  the  time 
and  place  of  delivery  are  named  in  the  bond,  no  demand  by  the  officer 
is  necessary.10 

2.  Time  for  Delivery  or  Tender.  —  Delivery  on  the  day  named 
within  a  reasonable  time  to  enable  the  officer  to    sell    is    generally 

sufficient.11  '  »-,.,, 

3.  Sufficiency  of  Delivery  or  Tender.  — The  defendant  is  bound 
to  deliver  only  the  property  described  in  the  bond.12  The  delivery 
which  will  discharge  the  obligation  of  the  bond  is  such  a  one  as  will 
put  the  officer  in  the  quiet  and  peaceable  possession  of  the  property.13 


8.  Ga.— Code,  1911,  §6042.  N.  C. 
Eev.,  1905,  §633.  Ohio.— Wadsworth  v. 
Parsons,  6  Ohio  449.  Ore.— L.  0.  L., 
§236.  Wash. — Bern.  &  Ball.  Ann.  Codes 
&  St.,  §581. 

9.  Ga.— Mahafiey  v.  Gray,  85  Ga. 
460,  11  S.  E.  774;  Giddens  v.  Dismukes 

29  Ga.  110.  111.— Dehler  v.  Held,  50 
111.  491.  Kan.— Gen.  St..  1909,  §6043. 
See  Piatt  v.  Cook,  10  Kan.  App.  144, 
62  Pae.  438.  La. — Stewart  v.  Laeoume, 

30  La.  Ann.  157.  Miss.— Minor  v. 
Lancashire,  4  How.  347.  Neb. — Comp. 
St.,  1911,  §7057.  Ohio.— Gen.  Code, 
1910,  §11,667;  Wright  v.  Lepper,  2  Ohio 
297.  Ore. — L.  O.  L.,  §236;  Miller  v. 
Shute,  55  Ore.  603,  107  Pae.  467.  Pa. 
Stocker  v.  Dech,  167  Pa.  212,  31  Atl. 
555.     Wyo.— Comp.  St.,  1910,  §4693. 

A  failure  to  return  the  goods  to  the 
officer's  successor  in  office  is  a  breach. 
Stocker  v.  Deeh,  167  Pa.  212,  31  Atl. 
555. 

Forfeiture  by  Sale  Of  Property. 
Brander,  Williams  &  Cbi  V.  Bobo,  12 
La.   Ann.  616. 

No  advertisement  Of  the  sale  is  nec- 
essary to  fix  the  liability  on  the  bond 
where  a  demand  by  the  sheriff  for  de- 
livery has  been  refused.  Hatton  v. 
Brown,  1  Ga.  App.  747,  57  S.  E.  1044. 

10.  Hunter  v.  Brown,  68  Ind.  .225; 
Midland  B.  Co.  v.  Eller,  7  Ind.  App. 
216,  33  N.  E.  265. 

11.  Martin  v.  England,  5  Yerg. 
(Tenn.)  313. 

Where  the  statute  requires  the  sale 
to  be  made  between  certain  hours,  de- 
livery must  be  made  before  the  ex- 
piration of  the  time  so  fixed.  Though 
the  property  is  on  the  spot   the  bond 

vol,?; 


will  be  forfeited  if  if  is  not  delivered 
until  after  such  time.  McKinster  v. 
Garrott,    3    Band.    (Va.)    554. 

Though  not  delivered  at  the  precise 
moment  fixed  in  the  bond,  there  is  a 
substantial  compliance  if  it  is  deliv- 
ered in  full  time  to  be  sold  and  may  • 
be  sold  with  equal  advantage  to  the 
creditor.  Chancellor  v.  Van  Hook,  2 
B.  Mon.  (Ky.)  447.  As  where  it  is 
delivered  a  few  minutes  after  the  hour 
fixed,  by  the  sheriff's  watch.  Saddler 
v.  Glover,  5  Dana   (Ky.)   551. 

Delivery  and  acceptance  after  thu 
time  fixed  and  the  sale  continued  is 
not  necessarily  a  discharge  of  the  bond. 
Giddens  v.  Dismukes,  29  Ga.  110. 

12.  Though  the  sheriff  returns  on 
the  execution  that  he  has  levied  on 
more.     Anderson  v.  Bhea,  7  Ala.  104. 

13.  Poteet  v.  Bryson,  29  N.  C.  337. 
The    bond    is   discharged   where   tt  S 

property  is  in  the  presence  and  poww 
of  the  officer  at  the  time  and  place  of 
sale,  though  the  creditor  claims  that 
part  of  it  is  exempt  and  though  third 
persons  claim  a  part  of  it.  Adler  & 
Roedelheim  v.  Green,  18  W.  Va.  201. 

Constructive  Delivery.  —  An  agree- 
ment between  the  obligees  and  the 
sheriff  that  the  latter  should  be  deemed 
to  have  constructive  possession  of  the 
property  is  no  defense  to  an  action  on 
the  bond.  Pratt  v.  Cook,  10  Kan.  App. 
144,  62  Pae.  438. 

But  cumbersome  property,  such  as 
machinery,  which  is  merely  con- 
structively seized  by  the  levying  officer, 
need  not  be  actually  tendered  to  him, 
where  it  remains  at  the  place  where  it 
was  levied  upon  and  the  officer  adver- 
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His  absence  from  the  place  of  delivery  will  not  prevent  the  production 
of  the  property  at  that  place  from  discharging  the  bond.14 

4.  Delivery  or  Tender  of  Part  of  Property.  —  A  delivery  or  tender 
of  a  part  only  of  the  property  is  a  breach  of  the  bond.15  If  the  part 
tendered  is  accepted,  however,  the  obligor  is  entitled  to  credit  for  the 
proceeds  of  the  sale  thereof,16  or  is  discharged  to  that  extent.17 

5.  Payment  in  Lieu  of  Delivery.  —  In  some  states  in  lieu  of  de- 
livering the  property  the  defendant  may  pay  to  the  officer  its  value,18 
or  the  amount  of  the  debt  and  costs,19  or  may  sell  the  property  and 
apply  the  proceeds  to  the  payment  of  the  judgment.20 

B.  Excuses  for  Nonperformance.  —  1.  In  General.  —  Generally 
performance  is  excused  only  when  it  is  rendered  impossible  by  the 
act  of  God  or  the  public  enemy.21    The  filing  of  a  claim  to  the  property 


tises  that  it  is  to  be  situated  there  at 
the  time  of  the  sale.  Grace  v.  Finley- 
son,  10  Ga.  App.  480,  73  S.  E.  6S9. 

Taking  a  second  bond  from  tire  same 
parties  for  the  forthcoming  of  the 
same  property  at  a  future  time,  to 
which  the  sale  is  postponed  estoppes 
the  officer  to  deny  a  valid  delivery  ac- 
cording to  the  terms  of  the  first  bond. 
Adler  &  Roedelheim  v.  Green,  '18  W. 
Va.  201. 

14.  Adler  &  Roedelheim  v.  Green,  18 
W.  Va.  201.  Compare  Mitchell  v.  Patil- 
lo,  9  N.  C.  40. 

15.  N.  C— Poteet  v.  Bryson,  29  N. 
C.  337.  Term. — Love  v.  Smith,  4  Yerg. 
117.  Va.— Cole  v.  Fenwick,  Gilm.  134; 
Pleasants  &  Co.  v.  Lewis,  1  Wash.  273. 
W.  Va.— "Wallace  v.  McCarty,  8  W.  Va. 
193. 

At  least  if  the  part  so  delivered  or 
tendered  is  insufficient  to  satisfy  the 
execution,  and  no  other  means  to  sat- 
isfy it  is  offered.  Saddler  v.  Glover,  5 
Dana  (Ky.)  551,  followed  in  Laughlin 
v.  Ferguson,  6  Dana  (Ky.)  111. 

The  plaintiff  is  still  entitled  to  judg- 
ment on  the  bond  on  motion.  Lee  v. 
Moore,  12  Mo.  458. 

The  sheriff  is  not  bound  to  receive  a 
part  of  it.  Galloway  v.  Myers,  7  Heisk. 
(Tenn.)  709. 

The  sheriff  is  the  only  judge  of  the 
sufficiency  of  the  property  tendered. 
The  court  will  not  go  into  the  question 
whether  the  part  tendered  was  suffi- 
cient to  satisfy  the  execution.  Gallo- 
way v.  Myers,  7  Heisk.  (Tenn.)   709. 

16.  Mo. — Lee  v.  Moore,  12  Mo.  458. 
Va Cole  v.  Fenwick,  Gilm.  134;  Pleas- 
ants &  Co.  v.  Lewis,  1  Wash.  273. 
W.  Va.— Wallace  v.  MeCarty,  8  W.  Va. 
193 

17.  Dealer  v,  Held,  50  111.  491. 


18.  Kan.— Gen.  St.,  1909,  §6043.  Neb. 
Comp.  St.,  1911,  §7057.  Ohio.— Gen. 
Codes,  1910,  §11,667.  Okla.— Comp. 
Laws,  1909,  §5974.  Tex.— Sayle's  Civ. 
St.,  1897,   arts.  2357,   2358. 

When  Dead  or  Destroyed. — Ala.  Code, 
1907,  §4138.     See  infra,  Vn,  B,  2. 

19.  Ohio.— Gen.  Codes,  1910,  §11,- 
667.  Okla.— Comp.  Laws,  1909,  §5974. 
Va.— Code,  1904,  §3619.  W.  Va.— Code, 
1906,    §4190. 

20.  Burns'  Ann.  St.  (Ind.)  1908, 
§788;  Paul  v.  Arnold,  12  Ind.  197; 
Sayle's  Oiv.  St.  (Tex.),  1897,  art.  2358 
(the  value  stipulated  in  the  bond); 
Webb  v.  Caldwell  (Tex.  Civ.  App.),  112 
S.  W.  97. 

21.  Dehler  v.  Held,  50  111.  491  (that 
performance  is  inconvenient  or  at- 
tended with  loss  is  no  excuse).  But 
see  infra,  VII,  B,  3. 

Impossibility  of  performance  because 
of  a  sale  by  the  debtor  to  third  parties 
is  no  excuse  either  to  the  principal  or 
the  surety.  Laughlin  v.  Ferguson,  6 
Dana  (Ky.)  111.  So  the  escape  of  a 
slave  for  the  delivery  of  whom  a  bond 
was  given  did  not  excuse  performance. 
Cole  v.  Fenwick,  Gilm.  (Va.)  134. 
Compare  Laughlin  v.  Ferguson,  6  Dana 
(Ky.)   111. 

Absence  of  Officer. — Where  the  bond 
runs  to  the  plaintiff  a  failure  to  deliver, 
the  property  is  not  excused  by  the 
failure  of  the  sheriff  to  be  at  the  place 
planned  at  the  time  named  to  receive 
it.  Mitchell  v.  Patillo,  9  N.  C.  40. 
Compare  Adler  &  Roedelheim  v.  Green, 
18  W.  Va.  211. 

Title  in  Third  Person. — See  infra, 
VEIL  B. 

Taking  of  Property  Under  Paramount 
Title  or  Lien.— See  infra,  VII,  B,  3. 
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by  a  third  person,22  or  by  the  surety,23  after  the  giving  of  the  bond 
is  not  a  good  defense. 

Exempt  Property.  —  Where  the  property  is  set  off  to  the  defendant 
as  exempt  before  the  day  of  sale,  failure  to  deliver  it  is  not  a  breach 
of  the  bond.24 

Discharge  of  Levy.  —  The  fact  that  the  levy  is  discharged  as  to  a 
part  of  the  property  does  not  change  or  alter  the  obligation  of  the 
defendant  to  deliver  the  balance.25 

Defenses  and  objections  available  to  the  obligors  are  treated  in  a  sub- 
sequent section.28 

2.  Injury  to  or  Destruction  of  Property.  —  The  defendant  is  re- 
sponsible for  the  care  and  safe  keeping  of  the  property,  and  if  it  is 
injured  or  wasted  while  in  his  possession,  it  is  at  his  risk.27 

3.  Taking  of  Property  Under  Paramount  Title  or  Lien.  —  If,  be- 
fore the  day  fixed  for  delivery,  the  property  is  taken  from  the  defend- 
ant under  a  paramount  title  or  lien,  delivery  is  thereby  excused  and 
the  obligation  of  the  bond  discharged.28 

4.  Subsequent  Judicial  Proceedings.  —  If,  before  the  day  fixed  for 
delivery,  the  property  is  taken  from  the  defendant  under  valid  judicial 
proceedings,  delivery  is  thereby  excused,29  but  the  contrary  is  true  if 


22.  "Wall  v.  Finney,  136  Ga.  110,  70 
S.  E.  658;  Barfleld  v.  Covington,  103 
Ga.  190,  29  S.  E.  759;  Aycoek  v.  Austin, 
87  Ga.  566,  13  S.  E.  582. 

23.  Wall  v.  Finney,  136  Ga.  110,  70 
S.  E.  658. 

24.  Chalker  v.  Thompson,  72.  Ga. 
478.     See  infra,  VIII,  E. 

But  the  mere  pendency  of  an  applica- 
tion for  exemption  will  not  excuse  de- 
livery. Whelchel  17.  Duckett,  91  Ga. 
132,  16  S.  E.  643. 

25.  Anderson  v.  Khea,  7  Ala.  104. 
Or  that  a  bond  is  given  to  try  the 

right  to  a  part  of  it.  Anderson  v.  Rhea. 
7  Ala.  104.  ' 

26.  See   VTII,  E,  infra. 

27.  Oarr  v.  Houston  Guano  &  Ware- 
house Co.,  105  Ga.  268,  31  S.  E.  178. 

But  if  the  damaged  property  is  still 
worth  more  than  enough  to  bring  the 
amount  due  under  the  execution,  there 
is  no  damage,  and  hence  there  can  be 
no  recovery  on  the  bond.  Grace  v. 
Finleyson,  10  Ga.  App.  480,  73  S.  E. 
689. 

If  the  property  is  livestock,  and  it 
dies  while  in  his  possession,  he  is  re- 
sponsible for  its  value  unless  he  af- 
firmatively shows  that  its  death  was 
caused  by  an  act  of  God,  and  was  in 
no  wise  the  result  of  his  conduct  or 
negligence.  Wall  v.  Finney,  138  Ga, 
110,  70  S.  E.  658;  Can  v.  Houston 
Guano  &  Warehouse  Co.,  1QS  Ga,  868, 


31  S.  E.  178.  But  the  death  of  a 
slave  has  been  held  to  excuse  delivery. 
Laughlin  v.  Ferguson,  6  Dana  (Ky.) 
111.  Compare  Cole  v.  Fenwick,  Gilm. 
(Va.)  134. 

Bight  to  tender  the  value  of  dead 
or  destroyed  property  in  lieu  thereof. 
Ala.  Code,  1907,   §4138. 

28.  Watson  v.  Simmons,  91  Ala.  567, 
8  So.  347;  Boiling  v.  Vandiver,  91  Ala. 
375,  8  So.  290.  See  also  infra,  VII, 
B,  4.  But  see  infra,  VIII,  E,  and  in 
Dehler  v.  Held,  50  111.  491,  it  is  held 
that  the  taking  of  the  property  by 
the  mortgagee  under  a  prior  mortgage 
is  not  a  defense  since  the  obligors  could 
have  redeemed  the  property  by  paying 
the  amount  of  the  lien. 

The  taking  of  a  part  of  the  property 
under  foreclosure  of  a  junior  lien  by 
the  same  plaintiff  in  execution  is  a 
satisfaction  of  the  bond  to  that  extent. 
But  the  bond  is  still  binding  as  to  the 
balance  of  the  property,  and  on  failure 
to  deliver  it  the  sureties  are  liable  pro 
tanto.  Deariso  v.  First  Nat.  Bank,  7 
Ga.  App.  841,  68  S.  E.  449.  See  also 
Boiling  v.  Vandiver,  91  Ala.  375,  8  So. 
290. 

29.  See  supra,  VII,  B,  2. 

If  the  property  is  seized  and  held 
or  sold  by  the  sheriff  under  and  by 
virtue  of  liens  superior  to  the  lien  of 
the  property  first  levied.  Wall  v.  Fin- 
ney* 136  Ga.  110,  70  9.  E.  658;  Allen 
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the  proceedings  are  collusive  and  fraudulent.30  If  only  a  part  of  the 
property  is  so  taken,  delivery  is  excused  to  that  extent.31 

Sale  Enjoined.  — Failure  to  deliver  the  property  at  the  time  and 
place  of  sale  is  not  a  breach  of  the  bond  where  the  sheriff  is  enjoined 
from  selling  it  at  that  time.32  If  the  stay  of  the  injunction  does  not 
take  effect  until  after  the  bond  has  been  forfeited  the  obligors  are  not 
discharged  but  continue  bound,  though  the  operation  of  the  injunction 
may  stay  proceedings  for  the  enforcement  of  the  bond.33 

Supersedeas.  —  Delivery  is  excused  where  the  judgment  and  execution 
are  superseded  after  the  bond  is  given.34 

5.  Relief  in  Equity.  —  Equity  will  relieve  from  a  forfeiture  where 
the  sheriff  wrongfully  refuses  to  take  or  prevents  delivery  of  the  prop- 
erty,35 or  where  delay  in  delivery  is  due  to  an  unforeseen  casualty,38 
or  where  the  property  levied  upon  is  exempt,  and  the  defendant  does 
not  consent  to  the  levy.37 


v.  Allen,  119  Ga.  278,  45  S.  E.  959. 

It  discharges  the  bond  so  far  as  to 
render  invalid  a  return  of  forfeiture 
by  the  levying  officer.  Watson  v.  Sim- 
mons, 91  Ala.  567,  8  So.  347;  Boiling 
v.  Vandiver,  91  Ala.  375,  8  So.  290. 

30.  As  where  the  defendant  causes 
the  property  to  be  seized  for  his  own 
benefit  under  a  writ  in  detinue  at  the 
suit  of  a  third  person,  who  is  not  a 
bona  fide  claimant  thereof.  Watson  v. 
Simmons,  91  Ala.  567,  8  So.  347. 

81.  Boiling  v.  Vandiver,  91  Ala.  375, 
8  So.  290.  See  also  Deariso  v.  First 
Nat.  Bank,  7  Ga.  App.  841,  68  S.  E. 
449. 

32.  Ga. — Whelchel  v.  Duckett,  91 
Ga.  132,  16  S.  E.  643.  Ind.— Midland 
E.  Co.  v.  Eller,  7  Ind.  App.  216,  33  N. 
E.  265.  Va. — Wilson  v.  Stevenson's 
Admr.,  2  Call  213.  W.  Va,— Hull  v. 
Bloss,  27  W.  Va.  654. 

Such  an  injunction  releases  and  dis- 
charges the  obligors  from  further 
liability  on  the  bond.  Wilson  v.  Stev- 
enson's Admr.,  2  Call  (Va.)  213.  The 
bond  will  be  quashed  on  motion.  Hull 
l>.  Bloss,  27  W.  Va.  654. 

If  the  restraining  order  is  dissolved 
and  the  application  for  an  injunction 
dismissed,  and  the  property  is  readver- 
tised,  a  failure  to  deliver  it  at  the 
time  and  place  of  the  second  sale  is 
a  breach  of  the  bond.  Whelchel  v. 
Duckett,  91  Ga.  132,  16  S.  E.  643. 

A  temporary  injunction  procured  by 
the  defendant  does  not  excuse  delivery 
after  its  dissolution.  Midland  E.  Co. 
v.  Eller,  7  Ind.  App.  216,  33  N.  E.  265. 

The  injunction  bond  is  required  to 
be  conditioned  to  indemnify  and.  save 


harmless  the  sureties  on  the  forthcom- 
ing bond,  and  the  latter  are  given  the 
right  to  move  for  and  obtain  other  or 
additional  security  in  the  same  manner 
as  the  defendant  in  the  injunction  may. 
Va.  Code,  1904,  §3443;  W.  Va.  Code, 
1906,  §4014;  Hull  v.  Bloss,  27  W.  Va. 
654. 

33.  Wilson  v.  Stevenson's  Admr.,  2 
Call  (Va.)  213;  Hull  v.  Bloss,  27  W. 
Va.  654. 

34.  Flowers  v.  Fletcher,  Sneed  (Ky.) 
225;  Eucker  v.  Harrison,  6  Munf.  (Va.) 
181. 

An  appeal  operates  as  a  supersedeas 
until  it  is  determined  and  excuses  non- 
delivery. But,  notwithstanding  the  ap- 
peal, the  obligors  may  still  relieve 
themselves  from  further  liability  by  de- 
livering the  property  to  the  officer  at 
the  time  specified  in  the  bond.  Am- 
brose v.  Weed,  11  111.  488. 

35.  Saddler  v.  Glover,  5  Dana  (Ky.) 
551. 

As  where  the  sheriff  accepts  the  same 
goods  from  the  defendant  in  discharge 
of  his  body  from  another  execution, 
and  the  surety  is  thereby  prevented 
from  delivering  them.  Lusk  v.  Earn- 
say,  3  Munf.  (Va.)'  417. 

36.  A  delay  of  an  hour  or  so,  where 
when  finally  delivered  the  property  was 
taken  into  the  custody  of  the  officer, 
and  was  ultimately  sold  and  the  pro- 
ceeds applied  towards  the  payment  of 
the  execution.  Chancellor  v.  Vanhook, 
2  B.  Mon.  (Ky.)  447. 

37.  In  such  case  the  execution  of  the 
bond  is  induced  by  legal  coercion. 
Perry  v.  Hensley,  14  B.  Mon.  (Ky.)  474, 
61x  Am,  Dee,  164, 
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C.  Effect  of  Performance.  —  "When  the  condition  of  the  bond 
has  been  complied  with  all  liability  thereon  ceases.38  The  officer  stands 
toward  the  redelivered  property  as  though  no  bond  had  been  given,39 
while  the  execution  debtor  has  the  same  privileges  in  relation  to  it 
which  he  originally  had.40 

D.  Effect  of  Breach  on  Original  Judgment,  Execution  and  Levy. 
In  some  states  the  lien  created  by  the  original  levy  is  not  extinguished 
by  the  forfeiture  of  the  bond;41  in  others  a  contrary  rule  prevails.42 
In  some  states  the  giving  and  forfeiture  of  a  bond  does  not  extinguish 
the  original  judgment,43  nor  affect  the  lien  of  such  judgment  on  the 
real  estate  of  the  .judgment  defendant,44  nor  postpone  it  to  the  lien 
of  a  junior  judgment.45  Where  this  rule  prevails,  it  is  variously  pro- 
vided that  if  the  property  is  not  delivered  according  to  the  condition 
of  the  bond,  the  officer  may  proceed  under  the  original  execution  in 
the  same  manner  as  if  no  levy  had  been  made.46  In  some  states  the 
judgment  creditor  may  sue  out  a  new  execution  on  the  original  judg- 
ment/7 and  it  has  been  held  that  the  defendants  to  the  judgment  and 


38.  Trotter's  Exrs.  v.  Hannegan,   2 

A.  K.  Marsh.  (Ky.)  319;  Adler  &  Eoe- 
delheim v.   Green,   18  W.  Va.  201. 

It  then  becomes  the  property  of  the 
obligors,  aDd  should  be  delivered  up  to 
them.  Talbert  v.  Melton,  9  Smed.  & 
M.  (Miss.)  9. 

39.  Adler  &  Eoedelheim  v.  Green,  18 
W.  Va.  201. 

He  must  dispose  of  it  at  Ms  peril. 
Adler  &  Eoedelheim  v.  Green,  18  W. 
Va.  201. 

40.  Adler  &  Eoedelheim  v.  Green,  18 
W.  Va.   201. 

41.  Caperton  v.  Martin,  5  Ala.  217; 
Mo.  Eev.  St.,  1909,  §2210;  Livingston 
v.   Allen,    83    Mo.    App.    294. 

42.  Ky. — Eichardson    v.    Bartley,    2 

B.  Mon.  328.  Ore.— Miller  v.  Shute,  55 
Ore.  603,  107  Pac.  467.  Term.— Ker- 
cheval  v.  Harney,  Meigs  403;  Lester's 
Case,  4  Humph.  383;  Malone  v.  Ab- 
bott, 3  Humph.  532.  Tex.— Webb  v. 
Caldwell  (Tex.  Civ.  App.),  112  S.  W. 
97.  W.  Va. — Adler  &  Eoedelheim  v. 
Green,  18  W.  Va.  201. 

The  forfeiture  of  a  bond  taken  with- 
out statutory  authority  does  not  affect 
the  lien  of  an  existing  valid  levy.  Les- 
ter's Case,  4  Humph.   (Tenn.)   383. 

43.  Ala. — Sheppard  v.  Melloy,  12 
Ala.  561;  Caperton  v.  Martin,  5  Ala. 
217;  Hopkins  v.  Land,  4  Ala.  427.  Fla. 
Gen.  St.,  1906,  §1622.  Tex.— Cole  v. 
Eobertson,  6  Tex.  356,  55  Am.  Dec. 
784. 

The  implied  judgment  on  a  forfe/.ted 
bond  "is  an  additional  security  grow- 
ing out  of  and  dependent  on  the  orig- 
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inal  judgment  designed  for  the  pro- 
tection of  the  plaintiff's  rights  ac- 
quired under  the  original  judgment." 
Cole  v.  Eobertson,  6  Tex.  356,  55  Am. 
Dec.  784. 

44.  Branch  Bank  v.  Curry,  13  Ala. 
304;  Campbell  v.  Spence,  4  Ala.  543,  39 
Am.  Dec.  301;   Miss.   Code,  1906,  §616. 

The  lien  of  the  judgment  is  not  af- 
fected by  the  failure  of  the  officer  to 
return  the  bond  forfeited  or  to  return 
the  execution.  Branch  Bank  v.  Curry, 
13  Ala.  304. 

45.  Branch  Bank  v.  Curry,  13  Ala. 
304;  Campbell  v.  Spence,  4  Ala.  543,  39 
Am.  Dec.  301. 

46.  m.— Hurd's  Eev.  St.,  1909,  c. 
77,  §45;  c.  79,  §126  (justice  court); 
Trenary  v.  Cheever,  48  111.  28;  Am- 
brose v.  Weed,  11  111.  488.  Ind. 
Burns'  Ann.  St.,  1908,  §789.  Mo.— Eev. 
St.,  1909,  §2211. 

47.  Ala. — Branch  Bank  v.  Curry,  13 
Ala.  304;  Sheppard  v.  Melloy,  12  Ala. 
561;  Caperton  v.  Martin,  5  Ala.  217; 
Hopkins  v.  Land,  4  Ala.  427.  Ind. 
Burns'  Ann.  St.,  1908,  §§1801,  1806; 
Hubbard  v.  Security  Trust  Co.,  38  Ind. 
App.  156,  78  N.  E.  79.  Tex.— Cole  v. 
Eobertson,  6  Tex.  356,  55  Am.  Dec. 
784. 

An  execution  issued  on  a  void  bond 
may  be  amended  so  as  to  rest  upon  the 
judgment.  Delvach  v.  State  Bank,  27 
Ala.    437. 

He  may  either  proceed  by  execution 
on  the  bond  or  may  sue  out  execution 
on  the  original  judgment,  at  his  elec- 
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the  obligors  in  the  bond  may  be  embraced  in  the  same  execution,  al- 
though all  the  defendants  do  not  join  in  executing  the  bond.48 

In  some  states,  especially  where  the  forfeited  bond  has  the  force  and 
effect  of  a  judgment,49  the  original  judgment  is  deemed  to  be  satisfied 
and  extinguished50  and  no  further  proceedings  can  be  had  or  based 
thereon;61  the  only  remedy  is  on  the  bond.52  Under  this  rule  if  the 
bond  is  given  by  a  part  only  of  several  defendants  the  original  judg- 
ment is  extinguished  as  to  the  others,63  though  the  judgment  creditor 
is  sometimes  permitted  to  proceed  against  them  if  the  bond  is  unavail- 


tion.    Sheppard  v.  Melloy,  12  Ala.  561; 
Hopkins  v.  Land,  4  Ala.  427. 

48.  Sheppard  v.  Melloy,  12  Ala.  561. 

49.  See  VIII,  C,  3,  infra. 

50.  TJ.  S. — B-rown  v.  Clarke,  4  How. 
4,  11  L.  ed.  850.  Ark. — Lipscomb  v. 
Grace,  26  Ark.  231,  7  Am.  Eep.  607; 
Black  v.  Nettles  25  Ark.  606;  Douglas 
v.  Twombly,  25  Ark.  124.  Ky. — Thomas 
v.  Farquhar,  1  A.  K.  Marsh.  20.  Miss. 
Thompson  v.  Boss,  26  Miss.  198;  Dowd 
v.  Hunt,  10  Smed.  &  M.  414;  McComb 
v.  Ellett,  8  Smed.  &  M.  505;  Bell  v. 
Tombigbee  E.  Co.,  4  Smed.  &  M.  549, 
563.  Tenn. — Camp  v.  Laird,  6  Yerg. 
246;  Young  v.  Bead,  3  Yerg.  297. 

The  lien  of  the  original  judgment  is 
extinguished,  and  a  new  lien  commences 
with  the  forfeiture,  on  new  parties. 
Brown  u.  Clarke,  4  How.  (U.  S.)  4,  11 
L.  ed.  850;  McComb  v.  Ellett,  8  Smed. 
&  M.   (Miss.)   505. 

The  judgment  is  satisfied  by  the 
execution  and  forfeiture  of  a  bond. 
Dent  v.  Wait's  Admr.,  9  W.  Va.  41. 
But  see  W.  Va.  Code,  1906,  §4191. 

While  it  continues  in  force,  the  for- 
feited bond  operates  as  a  discharge  of 
the  original  judgment.  Jones  v.  My- 
rick's  Exrs.,  8  Gratt.  (Va.)  179,  211; 
Downman  v.  Ohinn,  2  Wash.  (Va.)  189. 

A  forfeited  bond  is  not  an  absolute 
satisfaction  of  the  original  judgment, 
since  the  plaintiff  may,  for  good  reason, 
on  motion  have  the  bond  quashed  and 
be  restored  to  his  original  judgment, 
or,  where  the  bond  might  properly  be 
quashed,  but  has  not  been,  equity  may 
treat  it  as  a  nullity  and  the  original 
judgment  as  in  force.  Rhea  v.  Preston, 
75  Va.  757,  774. 

If  a  second  execution  is  issued  on 
the  original  judgment  before  a  bond 
not  in  conformity  with  the  statute  is 
quashed,  such  execution  should  be 
quashed  on  motion.  Downman  v.  Chinn, 
2  Wash.   (Va.)   189. 

51.  Ark.— Wright  v.  Yell,  13  Ark. 
503,  58  Am.   Dec.   336.     Miss.— Coffee 


v.  Planters'  Bank,  11  Smed.  &  M.  458, 
49  Am.  Dec.  68;  McComb  V.  Ellett,  8 
Smed.  &  M.  505.  Tenn. — Camp  v.  Laird, 
6  Yerg.  246;  Young  v.  Beed,  3  Yerg. 
297.  Va. — Bhea  v.  Preston,  75  Va. 
757,  774,  while  the  forfeited  bond  is 
in  force. 

A  levy  on  sufficient  property  of  the 
defendant  to  discharge  the  execution 
is  a  satisfaction  as  to  him,  and  dis- 
charges him  from  all  liability  oc- 
casioned by  virtue  of  any  further  pro- 
ceedings under  the  judgment  even 
though  a  bond  is  taken  and  forfeited. 
Young  v.  Bead,  3  Yerg.  (Tenn.)  297; 
Pigg  v.  Sparrow,  3  Hayw.  (Tenn.)  144. 

Notwithstanding  an  Illegal  Order 
Quashing  the  Bond. — Dowd  v.  Hunt,  10 
Smed.  &  M.  (Miss.)  414;  Bell  v.  Tom- 
bigbee E.  Co.,  4  Smed.  &  M.  (Miss.) 
549;  Field  v.  Morse  &  Harrod,  1  Smed. 
&  M.   (Miss.)   347. 

Suit  in  another  state  cannot  be  based 
thereon.  Briggs  v.  Spencer,  3  Bob. 
(La.)   265,  38  Am.  Dec.  239. 

Error  will  not  lie  to  the  original 
judgment.  Douglas  v.  Twombly,  25 
Ark.  124;  Black  v.  Nettles,  25  Ark. 
606;  Frazier  v.  McQueen,  20  Ark.  68; 
Phillips  v.  Wills,  Pease  &  Co.,  14  Ark. 
595.  But  a  state  court  decision  to  this 
effect  and  a  state  statute  prohibiting  a 
writ  of  error  in  such  case  do  not  apply 
in  actions  in  the  federal  courts  of  such 
state.  Amis  v.  Smith,  16  Pet.  (IT.  S.) 
303,  10  L.  ed.  973. 

Such  Judgment  Cannot  Be  Amended. 
Dowd  v.  Hunt,  10  Smed.  &  M.  (Miss.) 
414. 

52.  Brown  v.  Clarke,  4  How.  (IT.  S.) 
4,  11  L.  ed.  850;  Malone  v.  Abbott,  3 
Humph.  (Tenn.)  532;  Hightower  v. 
Wells,  6  Yerg.   (Tenn.)   249. 

53.  Coffee  v.  Planters'  Bank,  11 
Smed.  &  M.  (Miss.)  458,  49  Am.  Dec. 
68;  Field  v.  Morse  &  Harrod,  1  Smed. 
&  M.   (Miss.)   347. 

This  was  formerly  the  rule  in  Ten- 
nessee.    Brown  v.  McDonald,   8   Yerg. 
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ing.54  As  a  rule,  if  the  bond  is  legally  quashed,  a  new  execution  may 
issue  on  the  original  judgment  as  if  no  bond  had  been  given.55 

It  has  been  held  that  if  a  forfeited  bond  is  insufficient  on  its  face,5" 
or  the  security  when  taken  be  insufficient,57  or  the  obligors,  though 
solvent  when  the  bond  is  taken,  become  insolvent  afterwards,68  the 
plaintiff,  on  motion,  may  have  the  bond  quashed  and  be  restored  to 
his  original  judgment. 

'  B.  Extent  of  Liability  for  Breach.  —  It  is  variously  provided 
that,  in  case  of  a  breach  of  the  bond,  the  obligors  shall  be  liable  for 
the  value  of  the  property,  with  interest,59  not  exceeding  the  amount 
due  on  the  execution  levied,60  or  the  amount  of  the  judgment,  with  in- 
terest and  costs,  not  to  exceed  the  value  of  the  property,61  or  the 
amount  due  on  the  execution,  not  exceeding  the  value  of  the  prop- 
erty,62 or  the  damages  sustained,  not  exceeding  the  penalty  of  the 
bond.63  In  some  states  a  certain  per  cent,  as  damages  for  the  delay 
is  also  allowed.64 


(Tenn.)  158,  29  Am.  Dec.  112;  Camp 
v.  Laird,  6  Yerg.  (Tenn.)  246.  For 
rule  at  present  see  Shannon's  Code, 
§4776;  Williams  &  Wynne  v.  Wright, 
9  Humph.   (Tenn.)    493. 

54.  Leake  v.  Ferguson,  2  Gratt. 
(Va.)  419,  432;  Eobinson  v.  Sherman,  2 
Gratt.    (Va.)    178,  44  Am.   Dec.   381. 

55.  Ark.— Kirby's  Dig.,  §3266.  Ky. 
St.,  1909,  §1680.  Miss.— Coffee  v.  Plant- 
ers' Bank,  11  Smed.  &  M..  458,  49  Am. 
Dec.  68;  Field  v.  Morse  &  Harrod,  1 
Smed.  &  M.  347.  Va.— Code,  1904, 
§3621.  W.  Va.— Code,  1906,  §4193; 
Hall  v.  Wadsworth,  35  W.  Va.  375, 
14  S.  E.  4. 

The  original  judgment  is  thereby  re- 
stored. McComb  v.  Ellett,  8  Smed.  & 
M.   (Miss.)    505. 

If  the  judgment  quashing  the  bond 
is  illegal  a  new  execution  cannot  issue 
in  the  original  judgment.  Coffee  v. 
Planters'  Bank,  11  Smed.  &  M.  (Miss.) 
458,  49  Am.  Dec.  68. 

56.  Lynchburg  Trust  &  Sav.  Bank 
v.  Elliott  &  Co.,  94  Va.  700,  27  S.  E. 
467;  Rhea  v.  Preston,  75  Va.  757,  774. 

Equity  will  regard  such  bond  as  a 
nullity  even  though  it  be  not  quashed. 
Cooper  v.  Daugherty,  85  Va.  343,  7 
S.  E.  387;  Rhea  v.  Preston,  75  Va.  757, 
774;  Jones  v.  Myrick's  Exrs.,  8  Gratt. 
(Va.)    179,  211. 

57.  Rhea  v.  Preston,  75  Va.  757. 
774.  ' 

58.  Cooper  v.  Daugherty,  85  Va.  343, 
7  S.  E.  387;.  Rhea  v.  Preston,  75  Va. 
767,  774;  Jones  v.  Myrick's  Exrs.,  8 
Gratt.    (Va.)    179,    211. 

A  return  of  no  property  on  an  execu- 
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tion  on  the  judgment  on  the  bond  is 
conclusive  evidence  of  such  insolvency. 
Cooper  v.  Daugherty,  85  Va.  343,  7 
S.  E.  387. 

59.  Fla.— Gen.  St.,  1906,  §1622.  Ga. 
Code,  1911,  §6043;  Jolley  v.  Rutherford, 
112  Ga.  342,  37  S.  E.  358;  Whelchel  v. 
Duckett,  91  Ga.  132,  16  S.  E.  643.  See 
Walker  v.  Chambers',  85  Ga.  136,  11 
S.  E.  582.  Ind.— Burns'  Ann.  St.,  1908, 
§791.  Term.— Shannon's  Code,  §4773; 
Kercheval  v.  Harney,  Meigs  403.  W.  Va. 
Code,  1906,  §4191;  Town  of  Weston  V. 
Ralston,  51  W.  Va.  157,  41  S.  E.  338. 

Value  as  Stated  in  Bond. — Kirby's 
Dig.  (Ark.)  §3257;  Ky.  St.,  1909,  §1672, 
subsec.  1. 

60.  Fla.— Gen.  St.,  1906,  §1622.  Ga. 
Code,  1911,  §6043;  Whelchel  v.  Duck- 
ett, 91  Ga.  132,  16  S.  E.  643;  Grace 
v.  Finleyson,  10  Ga.  App.  480,  73  S.  E. 
689;  Hatton  v.  Brown,  1  Ga.  App.  747, 
57  S.  E.  1044.  Ind.— Burns'  Ann.  St., 
1908,  §791;  Hunter  v.  Brown,  68  Ind. 
225. 

61.  Ala.— Code,  1907,  §4136.  In  jus- 
tice's  court.     Id.,   §4676.     HI.— Hurd's 

Rev.  St.,  1909,  c.  77,  §46.     La Lemle 

v.  Routon,  33  La.  Ann.  1005;  Schmidt 
&  Zeigler  v.  Brown,  33  La.  Ann.  416. 
Mo.— Rev.  St.,  1909,  §2213;  Lee  v. 
Moore,  12  Mo.  458. 

62.  Ind. — In  justice's  court.  Burns' 
Ann.  St.,  1908,  §1809;  Bell  v.  Tanguy, 
46  Ind.  49.  Tex.— Sayle's  Civ.  St., 
1897,    art.    2359. 

63.  N.  C.  Rev.,  1905,  §635;  Foster 
v.  Frost,  15  N.  C.  424;  Va.  Code,  1904, 
§3620. 

64.,    IU.— Hurd's  Rev.   St.,    1909,   c. 
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If  the  property  is  subject  to  a  prior  lien,  only  the  excess  of  value 
over  the  amount  of  such  lien  may  be  recovered,66  and  if  there  is  no 
such  excess,  only  nominal  damages  are  recoverable.66 

If  it  is  subject  to  other  liens  of  equal  rank  with  the  lien  to  release 
which  the  bond  was  given,  the  sureties  are  liable  only  in  the  propor- 
tion their  debt  bears  to  the  other  debts.67 

"Where  only  a  part  of  the  property  is  delivered,  the  amount  made  by 
a  sale  thereof  will  be  credited  on  the  judgment  on  the  bond.68  Where 
a  postponement  of  the  sale  is  caused  by  non-delivery  at  the  time  fixed, 
the  damage  caused  thereby  may  be  recovered.69 

VIII.  ENFORCEMENT  OF  BOND.  — A.  The  Eemedt  in  Gen- 
eral. —  The  remedy  in  case  of  non-delivery  of  the  property  is  purely 
statutory,  and  varies  in  the  different  jurisdictions.70  If  the  bond  is 
joint  and  several,"  the  obligee  may  proceed  against  the  obligors  sever- 
ally though  he  can  have  but  one  satisfaction.71  The  officer's  right  of 
action  on  a  bond  given  to  indemnify  him  depends  on  his  liability  to 
the  execution  creditor.72  A  bond  running  to  one  as  executor  of  a  de- 
cedent inures  to  the  benefit  of  the  estate  and  may  be  enforced  by  the 
representative's  successor.73  Where  an  accounting  is  necessary  to  as- 
certain the  extent  of  the  sureties'  liability,  equity  has  jurisdiction  of  a 
suit  to  enforce  such  liability.74 

B.  Return  of  Forfeited  Bond.  —  Generally  on  breach  of  the  bond 
the  officer  taking  it  is  required  to  return  the  same  forfeited  to  the  offi- 
cer or  court  by  whom  the  original  execution  was  issued.75    Generally 


77,  §46.  Ind.— Burns'  Ann.  St.,  190S, 
§§791,  1809;  Bell  v.  Tanguy,  46  Ind. 
49;  Midland  B.  Co.  v.  Eller,  7  Ind.  App. 
216,  33  N.  E.  265.  Mo.— Bev.  St.,  1909, 
§2213;   Lee  v.  Moore,  12  Mo.  458. 

Such  damages  should  not  be  assessed 
on  the  amount  of  the  costs.  Patter- 
son v.  Brown,  1  Ind.  567. 

65.    Dehler  v.  Held,  50  HI.  491. 

6&     Dehler  v.  Held,  50  111.  491. 

67.  Kercheval  v.  Harney,  Meigs 
(Tenn.)  403. 

68.  Mo.— Lee  v.  Moore,  12  Mo.  458. 
Va. — Cole  v.  Fenwick,  Gilm.  134;  Pleas- 
ants &  Co.  v.  Lewis,  1  Wash.  273. 
W.  Va.— Wallace  v.  McCarty,  8  W.  Va. 
193. 

69.  Giddens  v.  Dismukes,  29  Ga.  110, 
expenses  and  depreciation  incident 
thereto. 

70.  See  the  statutes  of  the  various 
itates. 

Third  persons  cannot  complain  of 
mere  informalities  in  the  manner  of 
declaring  a  forfeiture.  Brander,  Wil- 
liams &  Co.  v.  Bobo,  12  La.  Ann.  616. 

A  bond  may  be  enforced  by  action 
after  the  expiration  of  the  statute  pur- 
suant to  which  it  was  given.  Darling 
p.  Peck,  15  Ohio  65. 


71.  Winston  v.  Whitlocke,  5  Call 
(Va.)  435. 

72.  Blaine  v.  Hubbard,  4  Pa.  183. 
To   enable   the    officer   to   recover   it 

is  not  necessary  for  him  to  have  paid 
the  amount  of  the  execution.  Grady 
v.  Threadgill,  35  N.  C.   228. 

73.  Turnbull  v.  Claibornes,  3  Leigh 
(Va.)    392. 

74.  Boiling  v.  Vandiver,  91  Ala.  375 
8  So.  290. 

75.  Ala.— Code,  1907,  §§4136,  4676, 
4677;  Hopkins  v.  Land,  4  Ala.  427. 
Ark.— Kirby's  Dig.,  §3256.  HL— Hurd's 
Bev.  St.,  1909,  c.  77,  §46;  Ambrose 
v.  Weed,  11  111.  488.  Ind.— Burns'  Ann. 
St.,  1908,  §790.  This  provision  applies 
only  to  bonds  given  to  sheriffs.  There 
is  no  provision  requiring  an  indorse- 
ment of  forfeiture  on  bonds  given  to 
constables.  Midland  B.  Co.  v.  Eller, 
7  Ind.  App.  216,  33  N.  E.  265.  Ky. 
St.,  1909,  §1671.  La.— Bev.  St.,  §3411. 
Tenn. — Shannon's  Code,  §4774;  Possett 
v.  Turnage,  9  Humph.  686;  Carroll  V. 
Fields,  6  Yerg.  305.  Tex.— Sayle  's  Civ. 
St.,  1897,  art.  2359;  Burton  v.  Miller, 
14  Tex.  299;  Webb  v.  Caldwell  (Tex. 
Civ.  App.),  112  S.  W.  97.  In  the  ab- 
sence of  a  showing  to  the  contrary,  it 

VoLX 


24 


FORTHCOMING  BONDS 


the  return  is  prima  facie  evidence  of  the  fact  of  forfeiture,76  but  may 
be  contradicted."  The  return  constitutes  no  part  of  the  bond,  and  a 
defective  return,  or  the  absence  of  any  return,  is  not  ground  for  quash- 
ing a  good  bond.78 

C.  Summaey  Remedies.  —  1.  General  Statement.  —  In  many 
states  provision  is  made  for  a  summary  enforcement  of  the  forfeited 
bond.79  Summary  remedies  may  be  resorted  to  only  where  the  bond 
is  valid  as  a  statutory  bond,80  and  are  not  available  where  the  statutory 
provisions  have  not  been  complied  with,81  even  though  the  bond  is  good 
as  a  common  law  obligation.82  Nor  are  such  remedies  available  against 
a  judgment  defendant  who  is  not  a  party  to  the  bond.83 


will  be  presumed'  that  the  officer  made 
the  indorsement.  Webb  v.  Caldwell 
(Tex.  Civ.  App.),  112  S.  W.  97.  Va. 
Code,  1904,  §3619.  Eeturn  and  indorse- 
ment in  justice's  court.  Id.,  §§3626, 
3627,  3628.  W.  Va.— Code,  1906,  §4190. 
Cabell  v.  Given,  30  W.  Va.  760,  5  S.  E. 
442.  The  requirement  that  the  clerk 
shall  indorse  on  the  bond  the  date  of 
the  return  is  directory.  Cabell  v.  Giv- 
en, 30  W.  Va.  760,  5  S.  E.  442. 

Mississippi. — The  bond  must  be  re- 
turned with  the  execution.  No  indorse- 
ment of  forfeitoire  is  necessary  unless 
the  statute  requires  it,  and  an  actual 
return  of  the  bond  without  a-  verbal 
return  of  forfeiture  is  tantamount  to 
evidence  of  forfeiture  until  the  con- 
trary is  made  to  appear.  Talbert  v. 
Melton,  9  Smed.  &  M.  9.  The  fact  of 
forfeiture  need  not  be  indorsed  on  the 
bond.  Barker  v.  Planters'  Bank,  5 
How.   566. 

76.  Pritchard  v.  Myers,  11  Smed.  & 
M.  (Miss.)  169;  Barker  v.  Planters' 
Bank,  5  How.  (Miss.)  566;  Adler  & 
Eoedelheim  v.  Green,  18  W.  Va.  201. 

If  the  bond  is  not  good  as  a  statu- 
tory bond,  the  officer's  return  of  for- 
feiture thereon  is  not  even  prima  facie 
evidence  of  its  truth  in  an  action  to 
enforce  it  as  a  common  law  bond.  Ad- 
ler &  Eoedelheim  v.  Green,  18  W.  Va. 
201. 

77.  Ala. — Anderson  v.  Ehe'a,  7  Ala. 
104.  Miss.— Talbert  v.  Melton,  9  Smed. 
&  M.  9;  Williams  v.  Crutcher,  5  How. 
71,  35  Am.  Dec.  422.  W.  Va.— Adl«r 
&  Eoedelheim  v.  Green,  18  W.  Va.  201. 

Eeturn  Conclusive. — The  return  of 
forfeiture  is  conclusive  record  evidence 
of  the  fact  of  forfeiture,  which  can- 
not be  contradicted  by  parol  evidence, 
even  at  the  return  term.  Euddell  v. 
Magruder,    11    Ark.    578. 

78.  Talbert    v.    Melton,   9    Smed.    & 
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M.  (Miss.)  9,  defective  return  may  be 
ground  for  quashing,  an  execution  there- 
on. 

79.  See  statutes  of  the  various  states 
and  infra,  this  section. 

Such  summary  forfeitures  are  not  un- 
constitutional. Walker  v.  Bennett,  1 
White   &   W.    Civ.    Cas.,    §649. 

Such  Eemedies  Merely  Cumulative. 
See  VIII,  D,  infra. 

80.  Ala. — Branch  Bank  v.  Darring- 
ton,  14  Ala.  192.  Mo. — Selmes  v. 
Smith,  21  Mo.  526;  Waterman  &  Eyan 
v.  Prank,  21  Mo.  108.  Term.— Carroll 
v.  Fields,  6  Yerg.  305.  Tex. — Jones  v. 
Hays,  27  Tex.  J;  Cole  v.  Eobertson,  6 
Tex.  356,  55  Am.  Dec.  784;  Harris  v. 
Shackleford,  Sampson  &  Co.,  6  Tex.  133. 
Va. — Lynchburg  Trust  &  Sav.  Bank  i>. 
Elliott  &  Co.,  94  Va.  700,  27  S.  E. 
467.  W.  Va.— Adler  &  Eoedelheim  v. 
Green,  18  W.  Va.  201. 

81.  Ala. — Plournoy  v.  Mims,  17  Ala. 
36;  Branch  Bank  v.  Darrington,  14  Ala. 
192.  Ky.— Drake  v.  Moore,  1  Bibb.  351. 
Mo. — Waterman  &  Eyan  v.  Prank,  21 
Mo.  108.  Term. — Carroll  v.  Fields,  6 
Yerg.  305.  Tex.— Jones  v.  Hays,  27 
Tex.  1;  Harris  v.  Shackleford,  Sampson 
&  Co.,  6  Tex.  133.  W.  Va.— Adler  & 
Eoedelheim  v.  Green,  18  W.  Va.  201; 
Wallace  v.  McCarty,  8  W.  Va.  193. 

An  execution  issued  on  a  void  bond 
may  be  amended  so  as  to  rest  upon  the 
judgment.  Delvach  v.  State  Bank,  27 
Ala.  437. 

82.  Ala. — Branch  Bank  v.  Darring- 
ton, 14  Ala.  192.  Ky. — Drake  v.  Moore, 
1  Bibb.  351.  Mo. — Waterman  &  Eyan 
v.  Prank,  21  Mo.  108.  Tenn.— Carroll 
v.  Fields,  6  Yerg.  305.  Tex.— Jones  v. 
Hays,  27  Tex.  1;  Harris  v.  Shackleford, 
Sampson  &  Co.,  6  Tex.  133. 

83.  Camp  v.  Laird,  6  Yerg.  (Tenn.) 
246;  Adler  &  Eoedelheim  v.  Green,  18 
W.  Va.  201. 
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2.  Summary  Judgment.  —  a.  Generally.  —  In  some  states  provision 
is  made  for  the  entry  of  a  summary  judgment  on  the  bond  forthwith, 
on  a  return  of  forfeiture,84  or  for  the  entry  of  judgment  on  motion.85 

b.  Forfeited  Bond  as  a  Judgment.  —  In  some  states  a  forfeited 
bond  has  the  force  and  effect  of  a  judgment  without  further  action  by 
the  court  or  the  parties.88  To  give  it  this  effect,  it  must  be  valid  as  a 
statutory  bond,87  and  all  the  statutory  steps  must  have  been  complied 
with.88  It  has  been  held  that  the  statutory  judgment  arising  on  the 
forfeiture  of  the  bond  has  all  the  qualities  and  the  force  and  effect  of 
an  ordinary  judgment,89  and  that  it  may  be  set  aside  by  the  trial  court 
only  under  the  same  circumstances  that  an  ordinary  judgment  could 


84.  Fla.   Gen.   St.,   1906,    §1622. 

85.  Mo.  Eev.  St.,  1909,  §§2212,  2213; 
N.  C.  Eev.,  1905,   §635. 

86.  TJ.  S. — Brown  v.  Clarke,  4  How. 
4,  11  L.  ed.  850;  Alexander  v.  Brown, 
1  Pet.  683,  7  L.  ed.  314.  Ark.— Kirby's 
Dig.,  §3262;  Lipscomb  v.  Grace,  26  Ark. 
231,  7  Am.  Bep.  607;  Douglas  v.  Twom- 
bly,  25  Ark.  124;  Biscoe  v.  Sandefur, 
14  Ark.  568;  Buddell  v.  Magruder,  11 
Ark.  578.  Ky.— St.,  1909,  §1676  (2). 
Miss.— Coffee  v.  Planters'  Bank,  11 
Smed.  &  M.  458,  49  Am.  Dec.  68; 
Smith  v.  Montgomery,  11  Smed.  &  M. 
284;  McComb  v.  Ellett,  8  Smed.  & 
M.  505;  Minor  v.  Lancashire,  4  How. 
347.  Term. — A  forfeited  bond  is  not 
a  judgment,  though  it  operates  as  a 
judgment  by  statute  so  as  to  sustain 
an  execution.  Memphis  Wiater  Co.  v. 
Magens  &  Co.,  15  Lea  37.  It  has  all 
the  force  of  a  judgment  (Malone  v. 
Abbott,  3  Humph.  532),  and  is  equiv- 
alent to  one  (Neil  v.  Beaumont,  3  Head. 
627).  It  becomes  a  quasi  judgment. 
Lester's  Case,  4  Humph.  383.  Tex. 
Burton  v.  Miller,  14  Tex.  299.  See  Cole 
v.  Eobertson,  6  Tex.  356,  55  Am.  Dec. 
784.  Va.— Code,  1904,  §3619;  Lynch- 
burg Trust  &  Sav.  Bank  v.  Elliott  & 
Co.,  94  Va.  700,  27  S.  E.  467;  Bhea  v. 
Preston,  75  Va.  757,  774;  Lipscomb's 
Admr.  v.  Davis'  Admr.,  4  Leigh  303. 
W.  Va-— Code,  1906,  §4190;  Cabell  v. 
Given,  30  W.  Va.  760,  5  S.  E.  442. 

This  rule  "is  only  intended  to  keep 
in  existence  the  remedy  which  the 
party  had  to  collect  the  original  judg- 
ment, or  so  much  thereof,  with  inter- 
est, as  he  was  entitled  to,  at  the  time 
the  bond  was  given."  Skinner  v. 
Jayne,  24  Miss.   567. 

There  is  no  formal  judgment  on  the 
bond,  but  the  statute  gives  it  the  force 
and  effect  of  a  judgment.  Barker  v. 
Planters'  Bank,  5  How.   (Miss.)   5'6d; 


Weathersby  v.  Proby,  1  How.  (Miss.) 
98. 

The  judgment  is  a  "joint  one  against 
the  principal  and  surety.  Conn  v.  Pen- 
der, 1  Smed.  &  M.  (Miss.)   386. 

Wlien  Effective. — The  forfeiture  is  ef- 
fective as  a  judgment  as  soon  as  it 
occurs  and  does  not  require  the  return 
of  the  sheriff  to  make  it  effective. 
Minor  v.  Lancashire,  4  How.  (Miss.) 
347.  But  see  contra,  Lynchburg  Trust 
&  Sav.  Bank  v.  Elliott  &  Co.,  94  Va. 
700,  27  S.  E.  467;  Jones  v.  Myrick's 
Exrs.,  8  Gratt.  (Va.)  179,  209;  Cabell 
v.  Given,  30  W.  Va.  760,  5  S.  E.  442. 

Execution  may  issue  on  it.  See  VIII, 
C,  2,  e,  infra. 

87.  Lynchburg  Trust  &  Sav.  Bank 
v.  Elliott  &  Co.,  94  Va.  700,  27  S.  E. 
467. 

88.  Lynchburg  Trust  &  Sav.  Bank 
v.  Elliott  &  Co.,  94  Va.  700,  27  S.  E. 
467. 

89.  Biscoe  v.  Sandefur,  14  Ark.  568. 
It   is   a   lien   on   the   lands     of    the 

obligors  to  the  same  extent  that  an 
ordinary  judgment  would  be.  Ark. 
Biscoe  v.  Sandefur,  14  Ark.  568.  Va. 
Lynchburg  Trust  &  Sav.  Bank  v.  El- 
liott &  Co.,  94  Va.  700,  27  S.  E.  467; 
Jones  v.  Myrick's  Exrs.,  8  Gratt.  179, 
209.  W.  Va.— Cabell  v.  Given,  30  "W. 
Va.  760,  5  S.  E.  442. 

It  may  be  revived  by  scire  facias. 
Biscoe  v.  Sandefur,  14  Ark.  568;  Burton 
v.  Miller,   14  Tex.   299. 

It  Is  Entitled  to  Full  Faith  and 
Credit. — Biscoe  v.  Sandefur,  14  Ark. 
568. 

May  Not  Be  Collaterally  Attacked. 
Biscoe  v.  Sandefur,  14  Ark.  568. 

The  statute  of  limitations  relating 
to  judgments  is  applicable  thereto.  Bur- 
ton v.  Miller,  14  Tex.  299.  In  Vir- 
ginia the  statute  of  limitations  relat- 
ing to  judgments  does  not  apply  until 
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be.90  On  the  other  hand  it  has  been  held  that  the  forfeited  bond  stands 
as  a  judgment  only  for  the  purpose  of  serving  as  a  basis  on  which  exe- 
cution may  issue.91  The  effect  of  the  statutory  judgment  on  the  orig- 
inal judgment,  and  on  the  lien  acquired  by  the  levy  of  the  original  exe- 
cution, is  treated  in  other  sections.82 

c.  Execution.  —  In  states  where  a  forfeited  bond  has  the  force  and 
effect  of  a  judgment  it  is  usually  provided  either  that  on  return  of  the 
bond  forfeited,  execution  may  issue  summarily  against  the  obligors,93 


the  award  of  execution,  but  thereafter 
it  is  applicable.  Lipscomb's  Admr.  v. 
Davis'  Admr.,  4  Leigh  303. 

90.  Douglas  v.  Twombly,  25  Ark. 
124;  Euddell  v.  Magruder,  11  Ark.  578. 

A  judgment  upon  the  bond  cannot 
be  quashed  after  the  return  term 
where  it  is  merely  erroneous  (Coffee 
v.  Planters'  Bank,  11  Smed.  &  M. 
[Miss.]  458,  49  Am.  Dee.  68;  Bell  v. 
Tombigbee  E.  Co.,  4  Smed.  &  M.  [Miss.] 
549;  Buckingham  v.  Bailey,  4  Smed.  & 
M.  [Miss.]  538;  Field  v.  Morse  &  Har- 
rod,  1  Smed.  &  M.  [Miss.]  347;  Jones 
v.  Stanton,  7  How.  [Miss.]  601),  since 
a  court  cannot  set  aside  a  judgment 
after  the  term  at  which  it  is  rendered 
(McComb  v.  Ellett,  8  Smed.  &  M. 
[Miss.]  505).  If  it  is  void  it  may 
be  quashed  at  any  time  (Bell  v.  Tom- 
bigbee B.  Co.,  4  Smed.  &  M.  [Miss.] 
549;  Buckingham  v.  Bailey,  4  Smed.  & 
M.  [Miss.]  588;  Jones  v.  Stanton,  7 
How.   [Miss.]   601). 

91.  Amis  v.  Smith,  16  Pet.  (XI.  S.) 
303,  10  L.  ed.  973;  Testard  v.  Neilson, 
20  Tex.  139  (not  reviewable  by  appeal 
or  writ  of  error). 

In  the  federal  courts  it  will  be  re- 
garded as  final  process  or  as  a  part 
of  the  final  process,  rather  than  as  a 
judgment.  A  refusal  to  quash  the 
bond  will  not  be  deemed  a  final  judg- 
ment to  review  which  a  writ  of  error 
will  lie:  Amis  v.  Smith,  16  Pet.  (U.  S.) 
303,  10  L.  ed.  973. 

92.  See  VII,  B,  supra. 

93.  U.  S. — Brown  v.  Clarke,  4  How. 
4,  11  L.  ed.  850.  Ala.— Code,  1907, 
§4136.  By  justice  of  the  peace.  Id., 
§§4676,  4677.  Hopkins  v.  Land,  4  Ala. 
427.  See  Meredith  v.  Richardson  & 
Oneal,  10  Ala.  828.  A  variance  between 
the  execution  on  the  bond  and  the 
execution  under  which  the  bond 
was  given  is  not  ground  for  quashing 
the  execution  on  the  bond.  Sheppard 
v.  Melloy,  12  Ala.  561.  Ark — Kirby's 
Dig.,  §3262;  Dugan  v.  Fowler,  14  Ark. 
132;  Euddell  v.  Magruder,  11  Ark.  57S. 
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A  justice  of  the  peace  has  no  authority 
to  issue  an  execution  upon  a  bond 
taken  upon  the  levy  of  an  execution 
issued  by  him.  Blass  v.  Brown,  66 
Ark.  79,  48  S.  W.  908.  Ky.— St.,  1909, 
§1676  (2).  La.— Rev.  St.,  §3411;  Hef- 
ner v.  Hesse,  29  La.  149.  Miss. — Cof- 
fee v.  Planters'  Bank,  11  Smed.  &  M. 
458,  49  Am.  Dee.  68;  Smith  v.  Mont- 
gomery, 11  Smed.  &  M.  284;  McComb 
v.  Ellett,  8  Smed.  &  M.  505.  Bond  given 
where  a  sale  under  an  execution  is  en- 
joined. Code,  1906,  §616.  Tenn. 
Shannon's  Code,  §§4774,  4776,  4777. 
Neil  v.  Beaumont,  3  Head  '627;  Fos- 
sett  v.  Turnage,  9  Humph.  686;  Atkin- 
son &  Cobb  v.  Rhea,  7  Humph.  59; 
Malone  v.  Abbott,  3  Humph.  532.  The 
execution  issued  upon  the  bond  can- 
not relate  beyond  the  time  of  its  for- 
feiture. Malone  v.  Abbott,  3  Humph. 
532.  Tex.— Sayle's  Civ.  St.,  1897,  art. 
2359;  Burton  v.  Miller,  14  Tex. 
299;  Cole  v.  Eobertson,  6  Tex.  356,  55 
Am.  Dec.  784;  Webb  v.  Caldwell  (Tex. 
Civ.  App.),  112  S.  W.  97. 

A  petition  by  a  surety  for  a  super- 
sedeas against  an  execution  on  a  for- 
feited bond  will  be  dismissed  where  it 
does  not  allege  that  the  property  was 
delivered  to  the  sheriff  on  the  day  of 
sale.  Atkinson  &  Cobb  v.  Rhea,  7 
Humph.    (Tenn.)    59. 

The  statute  requiring  the  sheriff  to 
exhaust  the  property  of  the  principal 
in  the  execution  before  resorting  to 
that  of  the  surety  is  directory  merely. 
A  sale  made  in  disregard  of  it  is 
valid,  but  the  officer  is  liable  to  the 
surety  for  any  resulting  damages.  At- 
kinson &  Cobb  v.  Rhea,  7  Humph. 
(Tenn.)   59. 

If  one  of  several  obligees  dies,  ex- 
ecution, may  issue  in  the  name  of  the 
survivors.  Kirby's  Dig.  (Ark.)  §3264; 
Ky.  St.,  1909,  §1678.  If  they  all  die, 
their  personal  representatives  may  sue 
out  execution.  Kirby's  Dig.  (Ark.), 
§3265;  Ky.  St.,  1909,  §1679. 

If  any  or  all  of  the  obligors  die, 
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or  that  it  may  issue  on  motion9*  after  notice.95  Where  a  single  bond 
covers  two  executions,  on  forfeiture  separate  executions  should  issue  as 
to  each.96  If  the  statutory  judgment  against  the  principal  and  surety 
is  joint,  a  separate  execution  cannot  properly  issue  against  one  of  them 
alone.97  In  some  states  clerical  errors  in  the  execution  may  be  cor- 
rected by  amendment.98 

D.  Action  on  Bond.  —  In  some  states  the  bond  is  enforceable 
only  by  action.99  A  common  provision  is  that  it  may  be  proceeded  on 
as  in  other  cases.1  Summary  remedies  are  generally  deemed  cumula- 
tive, and  the  obligee  may  proceed  by  action  in  lieu  thereof,  at  his  elec- 


execution  may  issue  against  the  sur- 
vivors and  the  personal  representatives 
of  those  who  are  deceased.  Kirby's 
Dig.  (Ark.),  §3265;  Ky.  St.,  1909, 
§1679. 

94.  In  Virginia  and  West  Virginia 
the  forfeited  bond  has  the  force  of  a 
judgment,  but  execution  cannot  issue 
directly  thereon.  U.  S. — Alexander  v. 
Brown,  1  Pet.  683,  7  L.  ed.  314.  Va. 
Code,    1904,    §3619;    Lynchburg    Trust 

6  Sav.  Bank  v.  Elliott  &  Co.,  94  Va. 
700,  27  S.  E.  467;  Rhea  v.  Preston,  75 
Va.  757,  774.  W.  Va.— Code,  1906, 
§4190;  Cabell  v.  Given,  30  W.  Va.  760, 
5  S.  E.  442. 

The  obligee's  remedy  to  recover  the 
amount  due  is  by  action  or  motion. 
U.  S. — Alexander  v.  Brown,  1  Pet.  683, 

7  L.  ed.  314.  Va.— Code,  1904,  §3620. 
Motion  in  justice's  court.  Id.,  §3625. 
W.  Va.— Code,  1906,  §4191. 

No  execution  can  be  sued  out  at  the 
mere  will  of  the  party,  but  the  author- 
ity of  the  court  must  first  be  obtained 
by  motion.  The  motion  and  the  action 
of  debt  are  the  only  remedies.  Lips- 
comb 's  Admr.  v.  Davis '  Admr.,  4  Leigh 
(Va.)   303. 

The  pendency  of  a  supersedeas  upon 
the  original  judgment  does  not  suspend 
the  right  to  move  on  a  forfeited  bond. 
Spencer  v.  Pilcher,  10  Leigh  (Va.)  490. 

That  the  judgment  instead  of  award- 
ing execution  is  a  judgment  for  the 
recovery  of  the  debt  against  the 
obligors  is  a  mere  irregularity  of  form 
which  does  not  vitiate  it.  Harpers  v. 
Patton,  1  Leigh  (Va.)   306. 

If  an  issue  of  fact  is  presented  and 
neither  party  asks  for  a  jury,  the  court 
may  try  it  or  direct  a  jury,  in  its 
discretion.  Wallace  v.  MeCarty,  8  W. 
Va.  193. 

No  formal  issue  need  be  joined,  but 
the  pleadings  may  be  ore  tenus,  and  the 
court  may  pronounce  judgment  on  the 
evidence.      McKinster    v.    Garrott,    3 


Rand.  (Va.)  554;  Wallace  v.  MeCarty, 
8  W.  Va.  193. 

It  is  not  necessary  for  the  plaintiff 
to  prove  a  forfeiture,  or  breach  of  con- 
dition, but  it  is  incumbent  on  the  de- 
fendant to  prove  performance.  Nicolas 
v.  Fletcher,  1  Wash.   (Va.)   330. 

95.  U.  S. — Alexander  v.  Brown,  1 
Pet.  683,  7  L.  ed.  314.  Va.— Ballard 
V.  Whitlock,  18  Gratt.  235.  W.  Va. 
Town  of  Weston  v.  Ralston,  51  W.  Va. 
157,  41  S.  E.  338. 

Nice  and  technical  objections  to  the 
notice  ought  not  to  be  favored.  It  is 
sufficient  where  it  is  sufficiently  ex- 
plicit to  render  mistake  impossible. 
Alexander  v.  Brown,  1  Pet.  (U.  S.) 
683,  7  L.  ed.  314. 

A  false  recital  of  the  execution  in 
the  notice  is  fatal.  Alexander  v. 
Brown,  1  Pet.  (U.  S.)  683,  7  L.  ed. 
314. 

A  notice  which  is  signed  by  the 
plaintiff  is  sufficient  though  it  fails 
to  state  to  whom  the  bond  is  payable. 
Lemoigne  v.  Montgomery,  5  Call  (Va.) 
528. 

A  misnomer  of  the  principal  obligor 
in  the  notice  is  fatal.  John  M.  instead 
of  George  M.  Oookes  v.  Patriotic  Bank, 
1  Leigh  (Va.)  433. 

96.  Trotter's  Exrs.  v.  Hannegan,  2 
A.  K.  Marsh.  (Ky.)  319. 

97.  Conn  v.  Pender,  1  Smed.  &  M. 
(Miss.)    386. 

98.  A  variance  as  to  the  amount  of 
damages.  Sheppard  v.  Melloy,  12  Ala. 
561. 

Mistake  in  the  date.  Bridewell  v. 
Mooney,  25  Ark.  524. 

99.  Ind. — By  the  plaintiff.  Burns' 
Ann.  St.,  1908,  §791.  Ore.— By  the 
sheriff  or  plaintiff.  L.  O.  L.,  §236; 
Miller  v.  Shute,  55  Ore.  603,  107  Pac. 
467.  Wash. — Same  as  Oregon.  Rem.  & 
Ball.  Ann.   Codes  &  St.,  §581. 

1.  Kan.— Gen.  St.,  1909,  §6043.  Neb. 
Comp.    St.,    1911,    §7057.      Ohio.— Gen. 
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tion.2  To  warrant  a  recovery  in  such  an  action  the  obligor  must  show 
both  a  breach  of  the  bond3  and  damages.4  The  statutes  governing  such 
actions  sometimes  regulate  the  enforcement  of,5  or  appeal  from,6  the 
judgment  obtained. 

Parties —  In  some  states,  where  the  bond  runs  to  the  levying  officer 
he  may  sue  thereon  either  in  his  own  name,  or  in  his  own  name  for 
the  use  of  the  plaintiff  in  execution,7  or  the  plaintiff  in  execution  may 
sue  in  his  own  name.8 

Pleading.  —  The  complaint  in  such  an  action  must  show  the  recovery 
of  a  valid  judgment  by  the  plaintiff,9  that  an  execution  has  been  issued 


Code,  1910,  §11,667.  Okla.— Comp. 
Laws,  1909,  §5974.  Wyo.— Oomp. 
St.,  1910,  §4693. 

2.  Ind.— Burns'  Ann.  St.,  1908, 
§1806;  Hubbard  v.  Security  Trust  Co., 
38  Ind.  App.  156,  78  N.  E.  79.  Mo. 
Eev.  St.,  1909,  §2212.  N.  C— Grady 
v.  Threadgill,  35  N.  C.  228.  Term. 
Fossett  v.  Turnage,  9  Humph.  686.  Va. 
Code,  1904,  §3620;  Lipscomb's  Admr. 
1>.  Davis'  Admr.,  4  Leigh  303.  See  also 
supra,  VHI,  C,  2,  c.  W.  Va.— Code,  1906, 
§4191.     See  also  supra,  VIII,  C,   2,  c. 

Where  a  bond  is  given  during  the 
existence  of  a  statute  giving  a  remedy 
thereon  by  scire  facias,  it  may  be  en- 
forced by  an  action  after  said  statute 
has  expired  by  its  terms.  Darling  v. 
Peck,  15  Ohio  65. 

In  Illinois  if  satisfaction  on  the  orig- 
inal execution  is  not  obtained  the  cred- 
itor may  bring  an  action  on  the  bond. 
Hurd's  Eev.  St.,  1909,  o.  77,  §46;  Am- 
brose v.  "Weed,  11  111.  488. 

After  execution  is  awarded  on  mo- 
tion the  creditor  cannot  elect  to  con- 
sider it  a  common  law  bond  and  bring 
an  action  of  debt  thereon.  Lipscomb 's 
Admr.  v.  Davis'  Admr.,  4  Leigh  (Va.) 
303. 

3.  Grace  v.  Finleyson,  10  Ga.  App. 
480,  73  S.  E.  689;  Eowland  v.  Page,  4 
Ga.  App.  269,  61  S.  E,  148. 

Excuses  for  Non-Performance. — See 
supra,  VII,  B. 

Defenses  and  Objections. — See  infra, 
VIII,  E. 

4.  Grace  v.  Finleyson,  10  Ga.  App. 
480,  73  S.  E.  689. 

If  the  property  is  redelivered  in  a 
damaged  condition,  but  notwithstand- 
ing is  worth  more  than  enough  to  bring 
the  amount  due  on  the  execution,  there 
is  no  damage  and  hence  there  can  be 
no  recovery.  Grace  v.  Finleyson,  10 
Ga.  App.  480,  73  S.  E.  689. 

The  officer  cannot  recover  on  the 
bond  unless  he  shows  that  he  has  been 
Vol.  X 


held  responsible  for  the  satisfaction 
of  the  judgment,  or  has  suffered  loss 
or  injury  by  the  non-delivery  of  the 
property.  Walker  v.  Howell,  1  Coldw. 
(Tenn.)   238. 

5.  Execution  shall  issue  forthwith, 
without  stay,  returnable  in  thirty 
days.  Burns'  Ann.  St.  (Ind.),  1908, 
§792.  ;'  ' 

6.  Appeal — No  appeal  is  allowed 
from  the  judgment  of  a  justice  of  the 
peace  in  an  action  on  a  bond  without 
an  affidavit  of  merits  setting  forth  the 
facts  constituting  the  merits.  Harding 
v.  Mansur,  13  Ind.  454;  Burns'  Ann. 
St.  (Ind.),  1908,  §1807.  Even  though 
the  execution  by  virtue  of  which  the 
property  was  levied  upon  and  the  bond 
taken  was  void.  Hughes  v.  Jackson,  48 
Ind.  296. 

7.  Hatton  v.  Brown,  1  Ga.  App.  747, 
57  S.  E.  1044.  See  Walker  v.  Howell, 
1   Coldw.   (Tenn.)    238. 

Two  bonds  for  the  forthcoming  of 
property  levied  upon  by  the  sheriff  by 
virtue  of  two  executions  against  the 
same  defendant  may  be  sued  on  by 
the  sheriff  in  one  action,  the  makers  of 
both  bonds  being  the  same  and  the 
sheriff  being  the  obligee  in  both. 
Aycock  v.  Austin,  87  Ga.  566,  13  S.  E. 
5S2.  ' 

8.  Bowman  v.  Kidd  (Ga.  App.),  79 
S.  E.  167. 

In  an  action  on  a  joint  bond  run- 
ning to  the  plaintiffs  in  two  executions, 
both  of  the  execution  plaintiffs  are 
proper  and  necessary  parties,  though 
their  interests  are  several.  Koeniger 
v.  Creed,  58  Ind.  554;  Mandlove  v. 
Lewis,  9  Ind.  194.  In  such  case  sep- 
arate judgments  may  be  rendered  in 
favor  of  each  for  the  amount  found 
due  him.  Mandlove  v.  Lewis,  9  Ind. 
194. 

9.  Midland  E.  Co.  v.  Eller,  7  Ind. 
App.  216,  33  N.  E.  265.  Bnt  see  Pratt 
v.    Cook,   10    Kan.    App.    144,    62   Pac. 
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thereon,10  the  manner  of  entering  bail11  and  a  breach  of  the  conditions 
of  the  bond.12 

E.  Defenses  and  Objections  Available  to  the  Obligors.13  — The 
principal  and  sureties  are  estopped  to  deny  the  existence  of  the  judg- 
ment and  execution  against  the  defendant,14  unless  the  judgment  is 
wholly  void.15 

As  a  rule  neither  the  principal  nor  the  sureties  will  be  permitted  to 
deny  the  fact  of  the  levy,16  or  its  sufficiency  and  validity,17  the  author- 
ity of  the  officer  making  it,18  the  existence  of  the  property  levied  on,19 
or  that  such  property  was  subject  to  levy.20  It  has  been  held,  however, 
that  they  may  take  advantage  of  the  invalidity  of  the  execution.21 

Ownership  of  Property.  —  In  some  states  it  is  held  that  the  obligors  are 
estopped  to  deny  the  ownership  of  the  property  by  the  defendant,22 
or  that  they  cannot  set  up  an  outstanding  title  unless  it  has  been  as- 


438,  holding  that  invalidity  of  the 
judgment  amounts  only  to  a  failure  of 
consideration,  and  since  a  bond  imports 
a  consideration  the  validity  of  the 
judgment  need  not  in  the  first  instance 
be  pleaded  or  proved. 

It  must  show  a  valid  judgment  in 
favor  of  each  of  the  plaintiffs.  Strange 
v.  Lowe,  8  Blackf.   (Ind.)   243. 

10.  The  substance  of  the  execution 
should  be  stated.  Strange  v.  Lowe,  8 
Blackf.  (Ind.)  243.  But  it  is  not  neces- 
sary that  the  execution  be  set  out  in 
the  petition  or  attached  thereto  as  an 
exhibit.  Hatton  v.  Brown,  1  Ga.  App. 
747.  57  S.  E.  1044. 

11.  Strange  v.  Lowe,  8  Blackf.  (Ind.) 
243. 

12.  Eldridge  v.  Tantes,  6  Blackf. 
(Ind.)  72,  must  show  to  whom  delivery 
was  not  made. 

An  averment  of  a  failure  to  pay  to 
the  officer  the  "cash  value"  of  the 
property  is  equivalent  to  an  averment 
of  a  failure  to  pay  the  "appraised 
value."    Hunter  v.  Brown,  68  Ind.  225. 

13.  Excuses  for  Non-Performance. 
See  supra,  VII,  B. 

14.  May  v.  Johnson,  3  Ind.  449.  But 
see  Midland  E.  Oo.  v.  Eller,  7  Ind. 
App.  216,  33  N.  E.  265,  not  estopped 
to  deny  existence  of  judgment  not  re- 
cited in  bond. 

15.  Ex  parte  Cheatham,  6  Ark.  531, 
44  Am.  Dec.  525;  Olson  v.  Nunnally,  47 
Kan.  391,  28  Pac.  149,  27  Am.  St. 
Eep.  296. 

16.  Meredith  v.  Richardson  &  Oneal, 
10  Ala.  828;  Stroud  v.  Hancock,  116 
Ga.  332,  42  S.  E.  496;  Smith  v.  Davis, 
3  Ga.  App.  419,  60  S.  E.  199. 

Where  the  bond  recites  a  levy  on 
specific  property  and  binds  the  bonds- 


men to  have  it  forthcoming  on  the  day 
of  sale,  they  are  estopped  to  set  up 
that  the  levy  is  fictitious  either  in 
whole  or  in  part.  Boiling  v.  Vandiver, 
91  Ala.  375,  8  So.  290. 

17.  Garner  v.  Clark,  115  Ga.  666,  42 
S.  E.  56;  Eoebuck  v.  Thornton,  19  Ga. 
149;  Smith  v.  Davis,  3  Ga.  App.  419, 
60  S.  E.  199;  Town  of  Weston  v. 
Ealston,  51  W.  Va.  157,  41  S.  E.  338; 
Harwood  v.  Oreel,  8  W.  Va.  579;  Shaw 
v.  McCullough,  3  W.  Va.  260.  But  see 
Miller  v.  Aahton,  7  Blackf.  (Ind.)  29; 
Midland  E.  Co.  v.  Eller,  7  Ind.  App. 
216,  33  N.  E.  265. 

In  a  direct  proceeding  for  that  pur- 
pose, as  by  motion  to  quash,  the  legal- 
ity of  the  execution  may  be  attacked. 
Page  v.  Coleman,  9  Port.  (Ala.)  275. 
See  also  Van  Cleave  v.  Haworth,  5 
Ala.  188. 

18.  Smith  v.  Davis,  3  Ga.  App.  419, 
60  S.  E.  199. 

19.  Stroud  v.  Hancock,  116  Ga.  332, 
42  S.  E.  496;  Smith  v.  Davis,  3  Ga. 
App.  419,  60  S.  E.  199. 

20.  Town  of  Weston  v.  Ealston,  51 
W.  Va.  157,  41  S.  E.  338. 

21.  King  v.  Baker,  7  La.  Ann.  570. 
See  Martin  v.  England,  5  Yerg.  (Tenn.) 
313. 

22.  Ala. — Meredith  v.  Eichardson  & 
Oneal,  10  Ala.  828.  Kan.— Olson  v. 
Nunnally,  47  Kan.  391,  28  Pac.  149, 
27  Am.  St.  Eep.  296;  Sponenbarger  v. 
Lemert,  23  Kan.  55.  Mo. — See  Page  & 
Bacon  v.  Butler,  15  Mo.  73.  Va.- 
Harpers  v.  Patton,  1  Leigh  306.  W.  Va. 
Adler  &  Eoedelheim  v.  Green,  18  W. 
Va.  201. 

They  cannot  prove  that  the  property 
does  not   belong   to  them   where  the 
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serted  so  as  to  prevent  a  delivery,23  while  in  others  they  may  set  up 
title  to  the  property  in  a  third  person,24  or  in  themselves  where  the 
recitals  in  the  bond  do  not  estop  them.25 

Exemptions Generally  .the  obligors  are  not  estopped  to  assert  that 

the  property  is  exempt.26 

Fraud.  —  The  sureties  are  not  liable  where  they  are  induced  to  exe- 
cute the  bond  by  misrepresentation  or  the  concealment  of  material 
facts.27 

Excuses  for  non-performance   are  treated  of  in  a  preceding  section.28 

IX.  RIGHTS  AND  LIABILITIES  OF  SURETIES.  —  The  surety 
becomes  liable  by  signing  and  forfeiting  the  bond.29 

The  liability  of  the  surety  is  measured  by  that  of  the  principal.30 
He  may  avail  himself  of  all  the  means  of  defense  of  his  principal  which 
do  not  result  from  the  latter 's  condition  or  personal  incapacity.31 


bond  recites  that  it   does.     Ingram  v. 
Harris,  9  Pa.  Super.  301. 

Taking  of  Property  Under  Paramount 
Title  or  Lien. — See  supra,  VII,  B,  3, 
and  4. 

23.  Walker  v.  Shotwell,  13  Smed.  & 
M  (Miss.)  544.     See  supra,  VII,  B,  3. 

24.  Koeniger  ».  Creed,  58  Ind.  554; 
Midland  E.  Co.  v.  Eller,  7  Ind.  App. 
216,  33   N.  E.  265. 

25.  Memphis  Water  Co.  v.  Magens 
&  Co.,  15  Lea  (Tenn.)  37;  Decherd  v. 
Blanton,  3  Sneed  (Tenn.)  373;  Helm  v. 
Wright,  2  Humph.  (Tenn.)  72.  Com- 
pare Page  &  Bacon  v.  Butler,  15  Mo. 
73. 

A  recital  that  the  property  was 
levied  on  "as  the  property  of"  the 
defendant  does  not  estop  the  surety. 
Decherd  v.  Blanton,  3  Sneed  (Tenn.) 
373. 

If  a  recital  of  ownership  is  included 
by  mistake,  equity  may  reform  the 
bond  and  enjoin  the  obligee  from  set- 
ting up  such  recital  as  an  estoppel. 
Helm  v.  Wright,  2  Humph.  (Tenn.) 
72. 

26.  Eltzroth  v.  Webster,  15  Ind.  21; 
Midland  E.  Co.  v.  Eller,  7  Ind.  App. 
216,  33  N.  E.  265;  Perry  v.  Hensley,  14 
B.  Mon.  (Ky.)  474,  61  Am.  Dec.  164. 
See  Town  of  Weston  v.  Ralston,  51  W. 
Va.  157,  41  S.  E.  338;  Adler  &  Roedel- 
heim  v.  Green,  18  W.  Va.  201.  And 
see  supra,  VII,  B,  1. 

27.  Bradley  v.  Kesee,  5  Coldw. 
(Tenn.)  223,  94  Am.  Dec.  246. 

But  the  fact  that  the  offieer  ,to  whom 
the  bond  runs  procured  the  surety  to 
sign  it  by  fraud  and  misrepresentation 
is  no  defense  to  an  action  thereon  by 
the  officer  for  the  benefit  of  the  plain- 
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tiff  in  execution,  where  the  latter  was 
not  privy  to  the  fraud.  The  surety's 
remedy  is  against  the  officer.  Bowland 
v.  Page,  4  Ga.  App.  269,  61  S.  E.  148. 

28.  See  VII,  B,  supra. 

29.  Baine  v.  Williams,  10  Smed.  & 
M.    (Miss.)   113. 

Where  all  the  defendants  do  not  join 
in  the  bond,  the  sureties  on  the  bond 
shall  first  be  liable  before  those  re- 
fusing to  join,  but  they  are  entitled 
to  be  subrogated  to  the  rights  of  their 
principal  as  against  the  other  defend- 
ants.    Shannon's  Code   (Tenn.),   §4775. 

Where  a  list  of  the  property  levied 
upon  is  required,  by  statute,  to  be  giv- 
en to  the  surety  on  the  forthcoming 
bond,  the  failure  to  give  such  list  does 
not  affect  the  liability  of  the  surety. 
Grady  v.  Threadgill,  35  N.  C.  228. 

Excuses  for  Non-Performance. — See 
VII,  B,  supra. 

30.  Schmidt  &  Zeigler  v.  Brown,  33 
La.  Ann.  416. 

He  cannot  be  bound  under  more  oner- 
ous conditions  (Schmidt  &  Zeigler  v. 
Brown,  33  La.  Ann.  416;  King  v.  Baker, 
7  La.  Ann.  570),  or  for  a  greater  or 
different  amount  (Lemle  v.  Eouton,  33 
La.  Ann.  1005),  nor  can  the  bond  be 
valid  as  to  him  and  invalid  as  to  the 
principal  (Conn  v.  Pender,  1  Smed.  & 
M.   [Miss.]   386). 

He  cannot  go  into  equity,  apart  from 
his  principal,  to  attack  the  original 
judgment,  as  by  showing  that  it  was 
founded  on  a  usurious  transaction. 
Baine  v.  Williams,  10  Smed.  &  M. 
(Miss.)    113. 

31.  King  v.  Baker,  7  La.  Ann.  570. 
For  the  defenses  and  objections  avail- 
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Eight  To  Protect  Property.  —  The  surety  may  resort  to  equity  for  the 
protection  of  the  property  from  junior  claims,32  and  to  prevent  the 
removal  of  the  goods.33 

Subrogation.  —  A  surety  who  pays  a  judgment  recovered  on  the  bond 
is  entitled  to  be  subrogated  to  the  rights  and  remedies  of  the  judg- 
ment creditor,34  and  to  treat  the  original  security  of  the  creditor  as 
subsisting  for  his  benefit.35 

Contribution.  —  One  of  two  sureties  who  pays  the  judgment  debt  is 
entitled  to  compel  contribution  by  the  other.36 

X.  COMMON  LAW  BONDS.  —  Where  the  statute  prescribes  a  form 
of  bond  without  prohibiting  others,  a  bond  not  in  that  form  may  be 
valid  as  a  common  law  obligation.37  Thus,  a  bond  may  be  valid  as 
a  common  law  obligation  though  taken  after  the  commencement  of 


able  to  the  principal  and  sureties  see 
VIII,  E,  supra. 

32.  Deckard  v.  Edwards,  2  Sneed 
(Tenn.)   93. 

Where  the  property  is  seized  and  sold 
under  an  attachment  after ,  the  execu- 
tion of  the  bond,  the  surety,  the  judg- 
ment debtor,  and  the  levying  officer 
may  join  in  a  suit  to  recover  it  or  its 
value.  Deckard  v.  Edwards,  2  Sneed 
(Tenn.)  93. 

33.  James  v.  Kennedy,  10  Heisk. 
(Tenn.)   607. 

34.  Leake  v.  Ferguson,  2  Gratt. 
(Va.)  419,  432;  Eobinson  v.  Sherman,  2 
Gratt.  (Va.)  178,  44  Am.  Dec.  381; 
Dent  v.  Wait's  Admr.,  9  W.  Va.  41; 
Conaway  v.  Odbert,  2  W.  Va.  25.  See 
also  the  title  "Subrogation." 

He  is  subrogated  to  the  lien  of  the 
original  judgment  against  the  land  of 
the  judgment  debtor  (Cooper  v.  Daugh- 
erty,  85  Va.  343,  7  S.  E.  387),  and 
against  the  land  of  his  co-surety  (Clev- 
enger  v.  Dawson,  15  W.  Va.  348). 

Where  a  receiver  is  appointed  for 
the  original  defendant  after  the  giv- 
ing of  the  bond,  and  sells  the  property, 
the  surety  is  entitled  to  have  the 
amount  paid  by  him  allowed  as  a  pre- 
ferred claim.  Hubbard  v.  Security 
Trust  Co.,  38  Ind.  App.  156,  78  N.  E. 
79. 

If  one  only  of  several  judgment 
debtors  on  whose  property  the  execu- 
tion is  levied  gives  a  bond,  his  sureties, 
upon  the  forfeiture  thereof,  become 
sureties  for  the  debt,  and  are  entitled 
to  be  subrogated  to  the  rights  of  the 
judgment  creditor  against  all  of  such 
debtors  (Leake  v.  Ferguson,  2  Gratt. 
[Va.]  419,  433;  Eobinson  v.  Sherman, 
2  Gratt.  [Va.]  178,  44  Am.  Dec.  381), 
or  of  their  principal  against  Ms  co-de- 


fendants. Shannon's  Code  (Tenn.), 
§4775.  Each  of  the  defendants  is  liable 
to  the  sureties  for  the  whole  debt. 
Eobinson  V.  Sherman,  2  Gratt.  (Va.) 
178,  44  Am.  Dec.  381.  The  sureties  are 
entitled  to  charge  the  debtors  with  the 
debt,  interest  and  costs  of  the  original 
judgment,  but  not  for  the  costs  in- 
curred by  the  execution  and  forfeiture 
of  the  bond.  Eobinson  v.  Sherman,  2 
Gratt.   (Va.)    178,  44  Am.  Dec.   381. 

35.  Notwithstanding  the  payment  of 
the  debt.  Eobinson  v.  Sherman,  2  Gratt. 
(Va.)   178,  44  Am.  Dee.  381. 

36.  Clevenger  v.  Dawson,  15  W.  Va. 
348;  Conaway  v.  Odbert,  2  W.  Va.  25. 
See  also  the  title  "Contribution." 

Where  the  obligee  in  the  bond  is 
also  one  of  the  sureties,  and  the  prin- 
cipal is  insolvent,  the  other  surety  is 
entitled  to  be  discharged  from  liability 
on  the  judgment  on  the  payment  of 
one-half  of  the  debt  and  costs.  Booth 
v.  Kinsey,  8  Gratt.  (Va.)  560. 

37.  Ala. — Meredith  v.  Eiehardson  & 
Oneal,  10  Ala.  828.  Ga. — Stroud  v. 
Hancock,  116  Ga.  332,  42  S.  E.  496; 
J.  O.  Gregory  &  Bro.  v.  Hendricks,  12 
Ga.  App.  486,  77  S.  E.  585;  Alexander 
&  Sons  v.  Morris  &  Co.,  10  Ga.  App. 
497,  73  S.  E.  700.  Ky.— Drake  v. 
Moore,  1  Bibb  351.  Mo.— Selmes 
v.  Smith,  21  Mo.  526;  Waterman  & 
Eyan  v.  Frank,  21  Mo.  108;  Eobards 
v.  Samuel,  17  Mo.  555.  Tenn. — Brown 
v.  McDonald,  8  Yerg.  158,  29  Am.  Dec. 
112.  Tex. — Jones  v.  Hays,  27  Tex.  1. 
Va. — Lynchburg  Trust  &  Sav.  Bank  v. 
Elliott  &  Co.,  94  Va.  700,  27  S.  E.  467; 
Johnstons  v.  Merriwether,  3  Call  523. 
W.  Va.— Hall  v.  Wadsworth,  35  W.  Va. 
375,  14  S.  E.  4;  Adler  &  Eoedelheim  v. 
Green,  18  "W.  Va.  201. 

The  receipt  of  the  property  by  the 
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the  sale,38  or  where  it  is  taken  under  an  execution  endorsed  that  no 
security  shall  be  taken,30  or  is  given  by  a  person  other  than  the  de- 
fendant,40 or  is  payable  to  the  wrong  person,  as  to  the  execution  plain- 
tiff instead  of  to  the  officer,41  or  to  the  officer  instead  of  the  plaintiff,42 
or  to  the  agent  of  the  plaintiff  instead  of  to  the  plaintiff,43  or  though 
it  fails  to  recite  the  names  of  all  the  defendants  against  whom  the  exe- 
cution issued,44  or  omits  or  incorrectly  states  the  amount  of  the  exe- 
cution,46 or  names  a  day  for  delivery  other  than  the  day  of  the  gale.48 
The  obligors  are  estopped  to  deny  its  validity.4' 


defendant  is  a  sufficient  consideration 
to  support  the  promise  to  have  it 
forthcoming  in  such  case.  Mount  V. 
Wall,  127  Ga.  211,  56  S.  E.  298. 

An  action  of  debt  may  be  maintained 
thereon  though  a  motion  for  execution 
has  previously  been  made  and  denied. 
Hewlett  v.  Chamberlayne,  1  Wash. 
(Va.)  367. 

In  Louisiana  the  sheriff  has  no 
authority  to  take  any  bond  other  than 
that  authorized  by  law,  and  any  other 
bond  is  ■unenforcible.  King  v.  Baker,  7 
La.  Ann.  570. 

38.  A  bond  taken  on  the  day  of 
sale,  and  after  the  sale  had  been  com- 
menced, under  an  agreement  between 
the  parties  whereby  the  sale  was  to 
be  postponed.  Selmes  v.  Smith,  21  Mo. 
526. 

39.  Richardson  V.  Bartley,  2  B.  Mon. 
(Ky.)  328. 

40.  Waterman  &  Ryan  v.  Frank,  21 
Mo.   108. 

41.  Mount  v.  Wall,  127  Ga.  211,  56 
S.  E.  298;  Thompson  v.  Wilson,  1 
Blackf.   (Ind.)   358. 

42.  The  officer  may  bring  an  action 
of  debt  upon  it.  Lynchburg  Trust  & 
Sav.  Bank  v.  Elliott  &  Co.,  94  Va.  700, 
27  S.  E.  467;  Johnstons  v.  Meriwether, 
»  Call    (Va.)    523.     In   such    case    it 


may  be  assigned  to  the  plaintiff,  who 
may  sue  thereon  (Waterman  &  Eyan 
v.  Frank,  21  Mo.  108),  or  suit  may 
be  brought  by  the  officer  for  the  use 
of  the  plaintiff.  Jones  v.  Hays,  27 
Tex.  1.  The  execution  creditor  can- 
not proceed  upon  it  by  action  or  mo- 
tion in  his  own  name.  Lynchburg 
Trust  &  Sav.  Bank  v.  Elliott  &  Co.,  94 
Va.  700,  27  S.  E.  467. 

43.  Hall  v.  Wadsworth,  35  W.  Va. 
375,  14  S.  E.  4. 

44.  Meredith  v.  Richardson  &  Oneal, 
10   Ala.   828. 

45.  Meredith  v.  Richardson  &  Oneal, 
10  Ala.  828;  Hewlett  v.  Chamberlayne, 
1  Wash.   (Va.)   367. 

46.  Adler  &  Roedelheim  v.  Green, 
18,  W.  Va.  201. 

47.  Alexander  &  Sons  v.  Morris  & 
Co.,  10  Ga.  App.  497,  73  S.  E.  700;  Hat- 
ton  v.  Brown,  1  Ga.  App.  747,  57  S.  E. 
1044. 

Where  the  bond  has  been  extorted 
from  the  defendant  involuntarily  this 
rule  does  not  apply,  but  in  such  case 
the  bond  is  void.  As  where  the  de- 
fendant is  compelled  to  give  bond  to 
procure  the  restoration  of  exempt 
property.  Robards  v.  Samuel,  17  Mo. 
555. 


FRANCHISES.  —  See  Corporations;'  Public  Service  Corporations; 

Quo  Warranto. 

FRATERNAL  ASSOCIATIONS.  —  See  Beneficial  Associations; 

Insurance. 
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CROSS-REFERENCES : 


Choice  and  Election  of  Remedies ; 
Creditors'  Suits; 
Equity  Jurisdiction  and 

Procedure ; 
Frauds,  Statute  of; 
Fraudulent  Conveyances ; 


Obtaining  Property  by  False 

Pretenses ; 
Rescission  and  Cancellation; 
Sales; 
Vendor  and  Purchaser. 


Recovery  of  the  money  or  property  obtained  by  fraud  see  the  titles : 
Assumpsit;  Detinue;  Replevin. 

Scope  of  Title.  —  This  title  includes  the  procedure  in  the  common  law 
action  of  deceit  and  the  action  under  the  codes  of  the  nature  of  the 
common  law  action,  and  the  general  rules  of  procedure  where  fraud 
is  set  up  as  a  defense ;  but  fraud  as  a  ground  of,  or  incidental  to,  other 
proceedings  is  elsewhere  treated.1 

I.  DEFINITIONS  AND  ELEMENTS  OF  RIGHT  OF  ACTION.  — 
A.  Fraud  Is  a  Substantive  Ground  of  Action.  —  Fraud,  by  which 
one  is  damaged,  is  a  substantive  ground  of  action,  as  has  been  estab- 
lished from  the  earliest  times.2 

B.  Elements  op  the  Right  of  Action  Stated.  —  There  are  three 
elements  which  must  always  be  present  before  a  right  of  action  exists : 
First,  a  fraudulent  act;  second,  action  induced  thereby;  third,  damage 
resulting  therefrom.3 

C.  Of  the  Fraudulent  Act  and  the  Distinction  Between  the 


1.  See  general  cross-references  at 
head  of  title  and  particular  cross-refer- 
ences in  the  body  hereof. 

2.  See  U.  S. — Clark  v.  Morgan,  etc. 
Bank,  196  Fed.  709;  Gonsouland  v. 
Rosomano,  176  Fed.  481,  100  C.  C.  A. 
97.  El.— Endsley  v.  Johns,  120  111.  469, 
12  N.  E.  247.  Mass.— Medbury  v.  Wat- 
son, 6  Mete.  246,  259.  Mo. — Rhodes  v. 
Dickerson,  95  Mo.  App.  395,  69  S.  W. 
47.  W.  Va. — Crockett  v.  Burleson  60 
W.  Va.   252,  54   S.   E.   341. 

In  Hubbell  v.  Meigs,  50  N.  T.  480, 


491,  the  court  says:  "The  elements  of 
fraud  and  damage  are  united;  and  that 
this  gives  an  action  to  the  injured  party 
is  a  maxim  as  old  as  the  law."  Citing 
Upton  v.  Vail,  6  Johns.  (N.  Y.)  181; 
Medbury  v,  Watson,  6  Mete.  (Mass.) 
246,  259,  quoted  with  approval  in  Clark 
v.  Morgan,  etc.,  Bank,  196  Fed.  709. 

3.  "In  order  to  establish  a  charge 
of  this  character,  the  complainant  must 
show  by  clear  and  decisive  proof  First. 
That  the  defendant  has  made  a  rep- 
resentation in  regard  to  a  material  fact; 
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Action  for  Deceit  and  Othee  Actions.  —  Any  false  representation, 
or  fraudulent  concealment  of  a  material  fact,  or  course  of  unfair  deal- 
ing, may  give  rise  to  the  action,  often  spoken  of  as  "the  common  law 
action  of  deceit,"*  and  it  now  seems  well  settled  that  the  action  lies 
for  duress  as  being  but  a  species  of  fraud.5    It  is  clear  that  the  action 


Secondly.  That  such  representation  is 
false;  Thirdly.  That  such  representation 
was  not  actually  believed  by  the  de- 
fendant, on  reasonable  grounds,  to  be 
true;  Fourthly.  That  it  was  made  with 
intent  that  it  should  be  acted  on; 
Fifthly.  That  it  was  acted  on  by  com- 
plainant to  his  damage;  and  Sixthly. 
That  in  so  acting  on  it  the  complain- 
ant was  ignorant  of  its  falsity,  and 
reasonably  believed  it  to  be  true." 
Southern  Development  Co.  v.  Silva,  125 
XJ.  S.  247,  &  Sup.  Ct.  881,  31  L.  ed. 
678,  quoted  in  Schagun  v.  Scott  Mfg. 
Co.,  162  Fed.  209,  89  C.  C.  A.  189. 
See  also  U.  S. — Stewart  r.  Wyoming 
Cattle  Eanch  Co.,  128  U.  S.  383,  9  Sup. 
Ct.  101,  32  L.  ed.  439;  Union  P.  Ey. 
v.  Barnes,  64  Fed.  80,  12  C.  C.  A.  48. 
Ark. — Matlock  v.  Reppy,  47  Ark.  148, 
165,  14  S.  W.  546.  D.  C— Tyssowski 
v.  F  H.  Smith  Co.,  35  App.  Cas.  403. 
Minn. — Anderson  v.  G.  Heileman  Brew. 
Co.,  104  Minn.  327,  116  N.  W.  655; 
Busterud  v.  Farrington,  36  Minn.  320, 
SI  N.  W.  360. 

"The  essential  elements  in  an  action 
for  fraud  and  deceit  have  been  well 
'  defined  ever  since  the  action  came  into 
use.  They  are  tersely  stated  in  Ar- 
thur v.  Griswold,  55  N.  Y.  400,  by 
Chief  Justice  Church:  'Eepresentation, 
falsity,  scienter,  deception  and  in- 
jury.' "  Miller  v.  John,  111  111.  App. 
56,  citing  also  Brackett  v.  Griswold,  112 
N.  Y.  454,  20  N.  E.  376. 

Further  defining  the  elements  of  the 
action,  see  Colo. — Colorado  Springs  Co. 
v.  Wight,  44  Colo.  179,  96  Pac.  820. 
Conn. — Sallies  v.  Johnson,  85  Conn.  77, 
81  Atl.  974;  Lynch  v.  Hall,  41  Conn. 
238.  Fla.— Watson  v.  Jones,  41  Fla. 
241,  25  So.  678.  Idaho.— Kemmerer  v. 
Pollard,  15  Idaho  34,  96  Pae.  206; 
Brown  V.  Bledsoe,  1  Idaho  746.  111. 
Foster  v.  Oberreich,  230  111.  525,  82 
N.  E.  858,  affirming  130  111.  App.  568; 
Press  v.  Hair,  133  111.  App.  528 ;  Hazel- 
ton  v.  Carolus,  132  111.  App.  512;  Eck- 
man  v.  Webb,  116  111.  App.  467.  Ind. 
Anderson  v.  Evansville  Brewing  Assn. 
(Ind.  App.),  97  N.  E.  445;  Hartford 
Life  Ins.  Co.  v.  Hope,  40  Ind.  App. 
354,  81  N.  E.  595,  1088.     Ky.— South- 
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ern  Express  Co.  v.  Fox,  131  Ky.  257, 
115  S.  W.  184,  117  S.  W.  270.  Me. 
Patten  v.  Field,  108  Me.  299,  81  Atl. 
77.  Mich. — Blanksma  v.  King,  138  N. 
W.  236;  Parker  v.  Armstrong,  55  Mich. 
176,  20  N.  W.  892.  Mo.— Adams  v. 
Barker,  157  Mo.  App.  370,  139  S.  W. 
489;  Edwards  v.  Noel,  88  Mo.  App. 
434.  Neb. — Hitchcock  v.  Gothenburg 
Water,  etc.  Co.,  4  Neb.  (Unof.)  620, 
95  N.  W.  638.  N.  Y.— Brackett  v.  Gris- 
wold, 112  N.  Y.  454;  20  N.  E.  376; 
Greene  v.  Mercantile  Trust  Co.,  Ill 
N.  Y.  Supp.  802.  N.  C— Whitehurst  v. 
Life  Ins.  Co.,  149  N.  C.  273,  62  S.  E. 
1067;  Lunn  v.  Shermer,  93  N.  C.  164. 
Tex. — Cleghon  v.  Barstow  Irrigation  Co., 
41  Tex.  Civ.  App.  531,  93  S.  W.  1020. 
Wash. — Simons  v.  Cissna,  52  Wash.  115, 
100  Pac.  200.  Wis. — Woteshek  v.  Neu- 
mann, 138  N.  W.  1000.  Eng.— Derry 
v.  Peek,  L.  E.  14  App.  Cas.  337. 

4.  See  cases  cited  in  last  preceding 
note. 

Representations  By  Leaders  of  Com- 
munistic Sect. — Ellis  v.  Neubrough  6 
N.  M.  181,  27  Pae.  490. 

Conspiracy  To  "Freeze-Out"  Stock- 
holder Treated  as  Actionable  Fraud. 
Von  Au  v.  Magenheimer,  126  App.  Div. 
257,  110  N.  Y.  Supp.  629,  affirmed  in 
196  N.  Y.  510,  89  N.  E.  1114. 

Insurance  Policy  Fraudulently  Ob- 
tained.— Prudential  Ins.  Co.  v.  Mohr, 
185  Fed.  936. 

Principal  Dealing  Unfairly  With 
Broker.— Corder  v.  O'Neill,  176  Mo. 
401,  75  S.  W.  764. 

Broker  Dealing  Unfairly  With  Prin- 
cipal.— David  v.  Moore,  46  Ore.  148,  79 
Pac.  415. 

Gift  Induced  by  Fraud. — Amory  v. 
Mason,  110  N.  Y.  Supp.   131. 

Obtaining  Money  by  Overdrawing 
Account. — Sieling  v.  Clark,  18  Misc.  464, 
41   N.  Y.  Supp.  982. 

Failure  to  notify  seller  of  his  mistake 
in  drawing  draft  for  a  less  amount 
than  agreed  purchase  price  held  not 
an  actionable  fraud.  See  Evert  V. 
Tower,  51  Wash.  514,  99  Pae.  580. 

5.  Distinction  Between  Deceit  and 
Duress. — "Is  a  party  who  has  been  in- 
jured by  duress  entitled  to  the  same 
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for  deceit  is  a  distinct  action  from  assumpsit  or  action  for  money  had 
and  received;8  from  actions  for  the  purchase  price,7  or  for  breach  of 
warranty,8  and  from  actions  based  upon  negligence.9  The  facts,  how- 
ever, may  be  such  as  to  give  rise  both  to  an  action  for  deceit  and  some 
other  action.10 

II.  ELECTION  OP  REMEDY.11  —  A.  Right  To  Elect.  —  One  in- 
duced  by  fraud  to  enter  into  a  contract  may  either  rescind,  at  law  or 
in  equity,  or  may  elect  to  affirm  the  contract  and  sue  for  damages 
for  the  fraud.12     Likewise,  the  action  for  deceit  lies,  though  a  bill 


remedies  as  one  who  has  been  injured 
by  deception?  We  are  unable  to  see 
why  there  should  be  any  distinction 
made  between  these  two  classes  of 
cases.  Fraud  is  ordinarily  accomplished 
by  deceit,  but  it  is  also  accomplished 
by  many  other  practices.  As  common- 
ly understood  fraud  is  a  wrong  ac- 
complished by  deception,  but  as  noted 
by  Judge  Cooley,  duress  is  a  species 
of  fraud  in  which  compulsion  in  some 
form  takes  the  place  of  deception  in 
accomplishing  the  injury.  Cooley, 
Torts,  966.  .  .  .  Actions  for  damages 
aiising  out  of  contracts  procured  by 
deceit  alone,  are  of  common  occurrence. 
We  find  no  principle  declared  in  these 
cases  which  limits  the  remedy  by  rea- 
son of  some  inherent  quality  found  in 
the  definition  of  the  word  'deceit.' 
The  practice  in  either  ease  is  equally 
bad,  and  there  is  no  reason  why  the 
remedy  should  not  be  as  comprehensive 
and  complete  in  one  as  in  the  other." 
Neibuhr  v.  Gage,  99  Minn.  149,  108 
N.  W.  884,  109  N.  W;  1;  City  Nat. 
Bank  v.  Kasworm,  91  Wis.  166,  64  N. 
W.  843,  and  compare  Burgess  v.  Com. 
Nat.  Bank,  144  Wis.  59,  128-  N.  W.  436. 

6.  Distinction  Between  Assumpsit 
and.  Action  For  Deceit. — Varley  Duplex, 
etc.  Co.  v.  Ostheimer,  159  Fed.  655,  86 
0.  C.  A.  523;  Mintz  v.  Jacob,  163  Mich. 
280,  128  N.  W.  211. 

Distinguished  From  Action  For  Money 
Had  and  Received. — Blewitt  v.  McRae, 
100  Wis.  153,  75  N.  W.  1003. 

7.  Action  For  Deceit  or  For  Pur- 
chase Price. — City  Deposit  Bank  v. 
Green,  138  Iowa  156,  115  N.  W.  893. 

8.  Distinction  Between  Action  for 
Deceit  and  For  Breach  of  Warranty. 
See  Moore  v.  Giddings,  77  Conn.  291, 
59  Atl.  36;  Slack  v.  Bragg,  83  Vt.  404, 
76  Atl.  148.     And  see  infra,  II,  B. 

In  Littlejohn  v.  Sample  (Mich.),  139 
N.  W.  38,  it  is  held  that  if  the  rep- 
resentation is  as  to  a  matter  which 
could  not  be  definitely  ascertained,  and 


if  the  representation  is  made  in  good 
faith  with  good  grounds  therefor,  no 
distinction  can  be  made  as  between  a 
false  warranty  and  a  false  representa- 
tion. If  the  conditions  warrant  the 
statement  it  is  neither  actionable  false 
warranty  or  actionable  false  represen- 
tation short   of  warranty. 

9.  Action  For  Deceit  and  Negligence 
Distinguished. — Alpha  Bealty  Co.  v. 
Randolph  (Colo.),  127  Pac.  245. 

10.  See  infra,  II. 

Action  For  Deceit  or  For  Malicious 
Abuse  of  Process. — G-onsouland  v.  Roso- 
mano,  176  Fed.  481,  100  C.  C.  A.  97, 
will  be  found  a  case  where  under  the 
circumstances  the  court  says,  ' '  The 
process  of  the  court  being  harshly  and 
oppressively  used  to  carry  out  such 
purpose  the  action,  as  we  have  shown, 
lies  for  the  abuse  of  the  /court's 
process.  But  the  same  facts  also  con- 
stitute a  fraud  and  deceit  which  is  ac- 
tionable at  law  on  general  principles." 

11.  Raising  question  of  election  see 
the  title  "Choice  and  Election  of  Rem- 
edies. ' ' 

12.  Ala;. — Maxwell  v.  Sherman,  172 
Ala.  626,  55  So.  520.  Ark. — Jarratt  v. 
Langston,  99  Ark.  438,  138  S.  W.  1003; 
Hutchinson  v.  Gorman,  71  Ark.  305,  73 
S.  W.  793;  Binghampton  Trust  Co.  v. 
Anten,  68  Ark.  299,  57  S.  W.  1105. 
Cal.— Beehtel  v.  Chase,  156  Cal.  707, 
106  Pae.  81;  Burne  v.  Lee,  156  Cal. 
221,  104  Pac.  438;  Hodgkins  v.  Dun- 
ham, 10  Cal.  App.  690,  103  Pac.  351. 
G-a.— Summerour  v.  Pappa,  119  Ga.  1, 
45  S.  E.  713.  D.I.— Siltz  v.  Springer, 
236  M.  276,  85  N.  E.  748,  affirming 
133  111.  App.  552.  Ind. — Church  v. 
Baumgardner,  46  Ind.  App.  570,  92 
N.  E.  7;  Love  v.  Oldham,  22  Ind.  51. 
Kan. — Hargadine  McKittrick  D.  G.  Co. 
v.  Snofford  Bros.  D.  G.  Co.,  10  Kan. 
App.  198,  63  Pac.  281.     Ky.— Ligon  v. 

Minton,   125   S.   W.   304.     Mass Ginn 

v.  Almy,  212  Mass'.  486,  99  N.  E.  276. 
Minn. — Neibuhr  v.  Gage,  99  Minn.  149, 
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might  be  brought  in  equity  for  appropriate  relief,13  as,  for  reformation 
of  the  contract,14  or  charging  the  defrauding  person  as  a  trustee,16 
or  for  an  accounting.16 

One  may  waive  the  tort  and  obtain  relief  by  an  action  for  money 
had  and  received,17  or  he  may  intervene  in  a  pending  action  instead 
of  bringing  a  direct  action  for  the  fraud.18 

B.    Effect  of  Express  "Warranty.  —  That  defendant  in  order  to 


108  N.  W.  884,  109  N.  W.  1;  L.  L. 
Corse  &  Co.  v.  Minn.  Grain  Co.,  94 
Minn.  331,  102  N.  W.  728;  Mlnazek 
v.  Libera,  83  Minn.  2-88,  86  N.  W.  100. 
Mo.— Byan  v.  Miller,  236  Mo.  496,  139 
S.  W.  128;  Adams  v.  Barber,  157  Mo. 
App.  370,  139  S.  W.  489;  Noel  V. 
Hughes,  152  Mo.  App.  192,  133  S.  W. 
385.  N.  Y. — Heckscher  v.  Edenborn, 
203  N.  Y.  210,  96  N.  E.  441;  Yeomans 
v.  Bell,  151  N.  Y.  230,  45  N.  E.  552; 
Vail  v.  Beynolds,  118  N.  Y.  297,  23 
N.  E.  301;  McNaught  v.  Equitable  Life, 
etc.  Society,  121  N.  Y.  Supp.  447. 
N.  C— Fields  v.  Brown,  76  S.  E.  8; 
VanGilder  v.  Bullen,  74  S.  E.  1059; 
American  Pure  Food  Co.  v.  Elliott  & 
Co.,  151  N.  C  393,  66  S.  E.  451;  Mod- 
lin  v.  Eoanoke  E.  &  N.  Co.,  145  N.  C. 
218,  58  S.  E.  1075;  May  v.  Loomis,  140 
N.'  C.  350,  52  S.  E.  728;  Austin  v. 
Murdock,  127  N.  C.  454,  37  S.  E.  478. 
N.  D—  Sonneryn  v.  Akin,  14  N.  B.  248, 
104  N.  W.  1026.  Okla. — Hobbs  v. 
Smith,  27  Okla.  830,  115  Pac.  347; 
Newell  v.  Long-Bell  Lumber  Co.,  14 
Okla.  185,  78  Pac.  104.  Ore.— Van  De 
Wille  v.  Garbade,  120  Pac.  752.  S.  D. 
Union  Nat.  Bank  v.  Mailloux,  27  S.  D. 
543,  132  N.  W.  168.  Term.— Loury  v. 
Stapp  (Tenn.  Ch.),  53  S.  W.  194.  Tex. 
Fordtran  v.  Cunningham  (Tex.  Civ. 
App.),  141  S.  W.  562;  Guinn  v.  Ames, 
36  Tex.  Civ.  App.  613,  83  S.  W.  232. 
Wis. — Heckendorn  v.  Eomadka,  138  Wis. 
416,  120  N.  W.  257;  Smeesters  v. 
Schroeder,  123  Wis.  116,  101  N.  W. 
363. 

As  said  in  Wicks  v.  German  Loan, 
etc.  Co.,  150  Iowa  112,  129  N.  W.  744: 
"A  party  who  is  guilty  of  fraud  and 
deceit  is  in  no  position  to  complain  be- 
cause only  damages  are  asked  on  ac- 
count thereof. ' ' 

In  Stearns  v.  Kennedy,  94  Minn.  439, 
103  N.  W.  212,  the  rule  was  applied 
where  a  vendee  of  land  elected  to  sue 
on  the  fraud  although  he  had  not  com- 
pleted his  payments  nor  received  his 
deed. 

Validity  or  Invalidity  of  Contract. 
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In  Edney  v.  Baum,  70  Neb.  159,  97 
N.  W.  252,  it  is  suggested  that  if  a 
contract  have  sufficient  validity  to  re- 
quire its  rescission,  it  can  be  con- 
firmed and  an  action  brought  for  dam- 
ages. 

13.  Wade  v.  Thurman,  2  Bibb.  (Ky.) 
583. 

14.  Griffin  v.  Eoanoke  Lumber  Co., 
140  N.  C.  514,  53  S.  E.  307. 

15.  Heckendorn  v.  Eomadka,  138 
Wlis.  416,  120  N.  W.  257. 

16.  Vennum  v.  Palmer,  123  111.  App. 
619.  See  also  Tichenor  v.  Neuman,  186 
111.  264,  57  N.  E.  826. 

Where  a  deceit  has  been  practiced  by 
one  partner  upon  the  other  in  rela- 
tion to  the  indebtedness  owing  to  the 
firm  before  the  dissolution,  an  action 
at  law  for  such  deceit  does  not  involve 
the  setting  aside  of  the  settlement  or 
a  re-opening  of  the  partnership  ac- 
counts. It  is  merely  an  election  by  the 
injured  party  to  sue  for  the  damages 
from  the  deceit  without  a  rescission 
of  the  contract  of  settlement  and  dis- 
solution. Crockett  v.  Burleson,  60  W. 
Va.  252,  54  S.  E.  341.  See  also  Me. 
Farnsworth  v.  Whitney,  74  Me.  370. 
Neb.— McAuley  v.  Cooley,  45  Neb.  582, 
63  N.  W.  871.  N.  Y.— Binney  v.  Del- 
mar,  17  N.  Y.  Supp.  524.  Compare 
Holyoke  v.  Mayo,  50  Me.  385;  Chase 
v.  Garvin,  19  Me.  211;  Eussell  v. 
Grimes,  46  Mo.  410.  See  also  the  title 
"  Partnership. " 

17.  Fields  v.  Brown  (N.  C),  76 
S.  E.  8.  See  3  Standard  Pkoc.  198, 
and  the  title  "Money  Counts." 

In  Michigan  under  Comp.  Laws, 
§10,421,  the  plaintiff  may  set  up  the 
fraud  and  deceit  and  recover  the  dam- 
ages either  in  case  or  assumpsit.  See 
Mintz  v.  Jacob,  163  Mich.  280,  128 
N.  W.  211.  See  also  City  of  Battle 
Creek  v.  Haak,  139  Mich.  514,  102  N.  W. 
1005. 

18.  United  States  Trust  Co.  v.  Chi- 
cago, etc.  E.  E.  Co.,  188  Fed.  292,  118 
O.  C.  A.  270. 
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induce  a  purchase  made  express  warranties,  does  not  compel  the  pur- 
chaser to  sue  on  his  contract  of  warranty  instead  of  bringing  action 
for  damages  for  the  fraud.19 

C.  Right  To  Set  up  Fraud  as  Defense.  —  One  may  plead  his  dam- 
ages in  an  action  on  the  contract  and  have  them  recouped,20  or  may 
set  them  up  by  way  of  counterclaim  or  set-off.21 

III.  WAIVER  OF  RIGHT  TO  SUE.  —  A.  Rescission  of  Contract. 
If  the  contract  has  actually  been  rescinded,  the  action  for  damages 
cannot  be  brought.22  Mere  notice  of  intention  to  rescind  does  not  take 
away  the  right  of  action.23 

B.    Going  on  With  Contract.  —  One  may  waive  the  tort  by  pro- 


19.  da.— Dye  v.  Wall,  6  Ga.  584.  HI. 
Earnest.  Morgan,  37  111.  260;  Williams 
v.  Wilson,  101  111.  App.  541.  Kan. 
Claggett  v.  Crall,  12  Kan.  393.  Mo. 
Leicher  v.  Keeney,  98  Mo.  App.  394, 
72  S.  W.  145.  Neb.— Hitchcock  v. 
Gothenburg  Water,  etc.  Co.,  4  Neb. 
(Unof.)  620,  95  N.  W.  633.  N.  Y. 
Erumm  v.  Beach,  96  N.  Y.  398;  Heiden- 
reich  v.  Donshkess,  134  N.  Y.  Supp.  472; 
Ward  v.  Wiman,  17  Wend.  193;  Wardell 
v.  Fosdick,  13  Johns.  324.  Ore. — Gra- 
ham v.  Shay,  61  Ore.  133,  121  Pac.  413. 
Tenn. — Rosson  v.  Hancock,  3  Sneed  434. 
Wis. — Darlington  v.  J.  L.  Gates  Land 
Co.,  142  Wis.  198,  125  N.  W.  456. 

See  also  Watson  v.  Atwood,  25  Conn. 
313,  where  an  action  for  deceit  was 
maintained  though  there  had  been  an 
exchange  of  lands  and  both  parties 
had  given  warranties. 

But  in  Andrus  v.  St.  Louis  Smelting 
&  Eef.  Co.,  130  U.  S.  643,  9  Sup.  Ct. 
645,  32  L.  ed.  1064,  the  court  says: 
"  Bepresentations  by  the  vendor  as  to 
his  having  title  to  the  premises  sold 
may  also  be  the  ground  of  action 
where  he  is  not  in  possession,  and  has 
neither  color  nor  claim  of  title  under 
any  instrument  purporting  to  convey 
the  premises,  or  any  judgment  estab- 
lishing his  right  to  them.  .  .  .  But 
where  the  vendor,  holding  in  good 
faith  under  an  instrument  purporting 
to  transfer  the  premises  to  him,  or 
under  a  judicial  determination  of  a 
claim  to  them  in  his  favor,  executes 
a  conveyance  to  the  purchaser,  with  a 
warranty  of  title  and  a  covenant  for 
peaceable  possession,  his  previous  rep- 
resentations as  to  the  validity  of  his 
title,  or  the  right  of  possession  which 
it  gives,  are  regarded,  however  highly 
colored,  as  mere  expressions  of  con- 
fidence in  his  title,  and  are  merged  in 
the  warranty  and  covenant,  which  de- 


termine the  extent  of  his  liability." 
See  also  Wright  v.  Phipps,  90  Fed.  556, 
98  Fed.  1007,  38  C.  C.  A.  702. 

20.  Ark. — Goodwin  v.  Bobinson,  30 
Ark.  535;  Plant  v.  Condit,  22  Ark.  454. 
111.— Peck  v.  Brewer,  48  111.  54.  Mo. 
Huber  Mfg.  Co.  v.  Hunter,  99  Mo.  App. 
46,  72  S.  W.  484.  N.  C— Fields  v. 
Brown,  76  S.  E.  8.  See  the  title  "Set- 
Off,  Counterclaim  and  Recoupment." 

21.  Union  Nat.  Bank  v.  Mailloux, 
27  S.  D.  543,  132  N.  W.  168,  explaining 
Iowa  Nat.  Bank  v.  Sherman,  23  S.  D, 
8,  119  N.  W.  1010.  See  also  the  title 
"Set-Off,  Counterclaim  and  Recoup- 
ment. ' ' 

22.  Westerfeld  v.  New  York  Life 
Ins.  Co.,  129  Cal.  68,  58  Pac.  92,  61 
Pac.  667.  See  also  s.  c,  157  Cal.  339, 
107  Pac.  699. 

But  if  the  rescission  would  not  put 
plaintiff  in  statu  quo,  he  may  sue  for 
damages  caused  by  the  deceit  notwith- 
standing the  rescission.  Fields  V. 
Brown   (N.  C),  76  S.  E.  8. 

23.  Del  Vecchio  v.  Savelli,  10  Cal. 
App.   79,  101  Pac.  32. 

"An  election  to  disaffirm  a  contract 
induced  by  fraud,  and  an  effort  to  ob- 
tain a  rescission,  will  not,  if  resisted, 
and  especially  if  rendered  impossible  or 
difficult  or  of  doubtful  advantage  by 
the  act  of  the  guilty  party,  bar  an 
action  based  upon  a  subsequent  affirm- 
ance of  the  contract,  and  the  com- 
mencement of  such  an  action  is  in  it- 
self an  affirmance."  Montgomery  v. 
McLaury,  143  Cal.  83,  76  Pac.  964. 

In  Jones  v.  Magoon  (Minn.),  138 
N.  W.  686,  it  was  held  that  where 
plaintiff  attempted  to  rescind  but  de- 
fendant refused  to  take  back  the  article 
purchased,  plaintiff  might  sell  it  to  a 
third  person  and  bring  his  action  for 
damages. 
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ceeding  with  the  contract,24  and  this  rule  does  not  run  counter  to  the 
rules  regarding  election  and  affirmance.25  In  other  words,  one  does 
not,  merely  by  accepting  the  benefits  of  a  contract  which  has  been 
wholly  executed  on  his  part,  waive  his  right  to  sue  for  the  deceit,20 
nor  does  he  by  taking  steps  to  minimize  his  loss,27  unless  from  the 
very  nature  of  the  step  taken  he  shows  he  has  waived  the  tort  and  is 
proceeding  upon  his  contractual  rights;28  but  if  the  contract  is  wholly 
executory,  :then  by  going  on  with  it  one  waives  the  tort.29  By  asking 
and  accepting  favors  one  waives  the  tort,30  or  by  entering  into  new 


24.  Ala. — Gilmer  v.  Ware,  19  Ala. 
252.  Miss.— Edwards  v.  Koberts,  7 
Smed.  &  M.  544.  Pa. — Negley  v.  Lind- 
say, 67  Pa.  217.  Tex. — Guinn  v.  Ames, 
36   Tex.   Civ.  App.   613,   83   S.  W.   232. 

In  People  v.  Stephens,  71  N.  Y.  527, 
it  is  held  that  the  state  may  waive  its 
right  of  action  for  damages  for  being 
induced  to  contract  through  fraudulent 
combination  of  bidders. 

25.  In  St.  John  v.  Hendrickson,  81 
Ind.  350,  the  court  says:  "It  is  un- 
doubtedly the  law,  that  there  may  be 
a  waiver  of  a  right  to  recover  damages 
for  loss  resulting  from  false  and  fraud- 
ulent representations  by  an  express  af- 
firmance. ...  We  fully  recognize  and 
approve  the  rule  that  a  party  may  re- 
tain what  he  received,  stand  to  his 
bargain,  and  recover  the  loss  caused 
him  by  the  fraud.  We  do  not  mean 
to  run  counter  to  this  rule.  We  neither 
hold  nor  mean  to  hold,  that  affirmance 
by  retention  of  the  thing  bargained 
for  cuts  off  an  action  for  damages. 
We  do  hold  that,  where  a  party 'with 
full  knowledge  of  all  the  material  facts 
does  an  act  which  indicates  his  inten- 
tion to  stand  to  the  contract  and  waive 
all  right  of  action  for  the  fraud,  he 
cannot  maintain  an  action"  for  the  orig- 
inal wrong  practiced  upon  him.  Where 
the  affirmance  of  the  contract  is  equiv- 
alent to  a  ratification,  all  right  of 
action  is  gone.  .  .  .  Nor  are  we  un- 
mindful of  the  settled  rule  that  a  de- 
frauded party  has  an  election  of  rem- 
edies. We  heartily  approve  the  rule 
that  he  may  elect  either  to  rescind  the 
contract  or  to  stand  by  his  bargain  and 
sue  for  damages  resulting  from  the 
fraud  practiced  upon  him.  .  .  .  We  de- 
cide nothing  that  conflicts  with  this 
settled  rule."  See  also  Johnson  v.  Cul- 
ver, 116  Ind.  278,  19  N.  E.  129,  which 
takes  issue  with  Mr.  Bigelow  's  criticism 
of  the  case  (see  Bigelow 's  Law  of 
Fraud,    69n.)    and    reaffirms    the     case 
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quoting  substantially  all  that  is  quoted 
above. 

26.  Cal.— Wilder  v.  Beebe,  119  Cal. 

646,    51    Pac.    1083.     Conn Wilson  «. 

Nichols,  72  Conn.  173,  43  Atl.  1052. 
N.  Y. — Darners  v.  Sternberger,  95  N.  Y. 
Supp.  532.  Wash. — Pronger  v.  Old  Nat. 
Bank,  20  Wash.  618,  56  Pac.  391. 

One  who  has  been  induced  to  extend 
credit  by  false  representations  may  sue 
for  the  damages  though  he  has  ob- 
tained a  judgment  for  the  purchase 
price  without  satisfying  the  judgment. 
Bussell  v,  Wilber,  134  N.  Y.  Supp.  463; 
Albany  Hardware,  etc.  Co.  v.  Day,  42 
N.  Y.  Supp.  971.  But  compare  Caylus 
v.  New  York,  etc.  E.  Co.,  76  N.  Y. 
609,  and  see  generally  as  to  merger  of 
judgments,  the  title   "Judgments." 

27.  Ligon  v.  Minton  (Ky.),  125 
S.  W.  304. 

28.  Talcott  v.  Friend,  179  Fed.  676, 
103  C.  C.  A.  80;  Selway  *.  Fogg,  5 
Mees.  &  W.  (Eng.)  83. 

29.  TJ.  S. — Varley  Duplex,  etc.  Co. 
v.  Ostheimer,  159  Fed.  655,  86  C.  C, 
A.  523;  Kingman  &  Co.  v.  Stoddard, 
85  Fed.  740,  29  C.  C.  A.  413.  Ark.— Mc- 
Donough  v.  Williams,  77  Ark.  261,  92 
S.  W.  783.  Minn. — Thompson  v.  Libby, 
36  Minn.  287,  31  N.  W.  52.  N.  Y. 
Kelly  v.  Delaney,  136  App.  Div.  604, 
121  N.  Y.  Supp.  241. 

30.  TJ.  S.— -Simon  v.  Goodyear  Metal- 
lic, etc.  Co.,  105  Fed.  573,  44  C.  C.  A. 
612.  Cal. — Schmidt  v.  Mesmer,  116  Cal. 
267,  48  Pac.  54.  Mich. — Western  Elea- 
tric  Co.  v.  Hart,  103  Mich.  477,  61  N. 
W.    867. 

See  also  Thweatt  v.  McLeod,  56  Ala. 
375;  Burne  v.  Lee,  156  Cal.  221,  104 
Pac.  438. 

Beviewing  the  authorities  and  quoting 
Schmidt  v.  Mesmer,  116  Cal.  267, 
48  Pac.  54,  at  length  the  court 
in  Brown  v.  South  Joplin  Lead, 
etc.  Co.,  231  Mo.  166,  132  S.  W. 
693,  says  the  doctrine  of  the  Schmidt 
case    has    not    been    found    questioned 
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or  compromise  contracts,31  and  it  is  said  he  cannot  save  his  right  to 
sue  for  the  fraud  by  notice  that  he  will  do  so  if  he  perform.33 

If  the  going  on  with  the  contract33  or  the  new  or  compromise  agree- 
ment34 is  induced  by  further  fraud  there  is  no  waiver. 

C.  Dealings  To  Which  Dependant  Is  Not  a  Paety.  —  "Waiver 
cannot  be  predicated  upon  dealings  of  the  plaintiff  to  which  defendant 
was  not  a  party  or  privy.35 

D.  Acts  Prior  to  Knowledge  op  Fraud.  —  Of  course,  no  waiver 
can  be  predicated  upon  plaintiff's  acts  prior  to  his  knowledge  of  the 
deceit,36  nor  can  waiver  be  based  upon  mere  knowledge  that  representa- 
tions were  false  where  there  is  no  knowledge  that  they  were  fraudulent- 
ly made,37  nor  upon  efforts  to  further  test  the  truth  of  defendant's 
representations.38  Nor  does  discovery  of  one  misrepresentation  charge 
the  defrauded  person,  as  of  that  date,  with  knowledge  of  matters  sub- 
sequently discovered.39  But  it  is  not  essential  that  plaintiff  should 
have  had  knowledge  of  all  the  evidence  tending  to  prove  the  fraud.40 

E.  Delay  in  Bringing  Suit.  —  Mere  delay  to  bring  suit  does  not 
waive  the  right  of  action.41     In  other  words,  the  equitable  doctrine" 


except  in  a  dissenting  opinion  in 
Schagun  v.  Scott  Mfg.  Oo.,  162  Fed. 
209,  89   C.   C.  A.   189. 

31.  U.  S.— Schagun  v.  Seott  Mfg. 
Co.,  162  Fed.  209,  89  C.  C.  A.  189. 
CaL— Burne  v.  Lee,  156  Cal.  221,  104 
Pac.  438.  Mo. — Brown  v.  South  Jop- 
lin  Lead,  ete.  Co.,  231  Mo.  166,  132 
S.  W.  693. 

32.  Simon  v.  Goodyear,  ete.  Shoe 
Co.,  105  Fed.  573,  44  C.  C.  A.  612.  But 
compare  Haven  v.  Neal,  43  Minn.  315, 
45  N.  W.  612. 

33.  Edward  Barron  Estate  Co.  v. 
Woodruff  Co.  (Cal.),  126  Pac.  351; 
David  v.  Moore,  46  Ore.  148,  79  Pac. 
415.  See  also  Whiteside  v.  Brawley, 
152  Mass.  133,  24  N.  E.  1088. 

34.  Sawyer  v.  Walker,  204  Mo.  133, 
102  S.  W.  544. 

35.  Kennedy  v.  Bender  (Tex.),  135 
8.  W.  524.  See  Hedden  v.  Griffin,  136 
Mass.  229. 

In  Sayler  v.  Blessing,  151  Ky.  459, 
152  S.  W.  275,  it  is  said  that  the  mere 
fact  a  plaintiff  had  mortgaged  land 
deeded  to  him  by  defendant  and  had 
represented  that  it  contained  the  num- 
ber of  acres  which  defendant  had  rep- 
resented it  to  contain,  would  not  af- 
fect plaintiff's  right  of  action  against 
defendant  for  the  damage  for  misrep- 
resenting the  amount  of  acreage, 
though  at  the  time  of  making  the 
mortgage  plaintiff  knew  of  the  short- 
age. The  mortgagee  and  defendant 
were  not  in  privity  and  the  mortgage 


had  no  relation  to  the  transaction  be- 
tween plaintiff  and  defendant. 

36.  Colo. — Seaver  v.  Snider,  122 
Pac.  402,  plaintiff  had  signed  an  ac- 
cord and  satisfaction.  Ind. — Coulter  v. 
Clark,  160  Ind.  311,  66  N.  E.  739.  N.  Y. 
Blumenfield  v.  Stine,  42  Misc.  411,  87 
N.  Y.  Supp.  81.  Va. — Cerriglio  v.  Pet- 
tit,  75  S.  E.  303. 

37.  Cal. — Bodgkins  v.  Dunham,  10 
Cal.  App.  690,  103  Pac.  351.  la, 
Griffith  v.  Bergeson,  115  Iowa  279,  88 
N.  W.  451.  Mich.— Smith  v.  McDonald, 
139  Mich.  225,  102  N.  W.  738.  Minn. 
Brown  v.  Andrews,  116  Minn.  150,  133 
N".  W.  568. 

38.  Murray  v.  Davies,  77  Kan.  767, 
94  Pac.  283;  Charbonnel  v.  Seabury,  23 
E.  I.  543,  51  Atl.  208. 

39.  Montgomery  v.  McLaury,  143 
Cal.  83,  76  Pac.  964. 

40.  Simon  v.  Goodyear,  etc.  Shoe 
Co.,  105  Fed.  573,  44  C.  O.  A.  612; 
Back  v.  Tuck,  126  N.  Y.  53,  26  N.  E. 
1019. 

41.  Wilson  v.  Nichols,  72  Conn.  173, 
43  Atl.  1052.  See  also  Wegner  v.  Her- 
kimer, 167  Mich.  587,  133  N.  W.  623; 
Dayton  v.  Monroe,  47  Mich.  193,  10 
N.  W.  196;  Merchants'  &  Miners' 
State  Bank  v.  Chisholm  (Minn.),  138 
N.  W.  682;  Newstrom  v.  Turnblad,  108 
Minn.  58,  121  N.  W.  236. 

Even  though  the  delay  was  harmful 
to  defendant.  Wilson  v.  Nichols  72 
Conn.  173,  43  Atl.  1052. 
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of  laches  does  not  apply  where  fhe  action  is  at  law  to  recover  dam- 
ages.42 

IV.  CONDITIONS  PRECEDENT.  —  A.  Betuen  of  Property.— 
It  is  not  necessary  to  return  the  property  received  as  a  condition 
precedent  to  the  bringing  of  an  action  for  the  deceit,43  this  being,  in 
fact,  a  distinguishing  feature  between  the  action  for  the  deceit  and 
that  for  the  rescission  of  the  contract.44  Thus  one  need  not  return 
notes  which  he  has  purchased,45  nor  bonds,46  nor  stock  of  a  corpora- 
tion.47 The  rule  is  generally  applied  to  the  vendee  of  land,48  though 
some  doubt  has  arisen  where  a  vendee  who  has  received  some  benefit 
is  sued  for  the  purchase  price.43  Also,  an  exception  has  been  made 
where  a  vendee  sues  for  a  defect  covered  by  an  express  warranty.60 

B.  Performance  op  Contract.  —  One  need  not  perform  the  bal- 
ance of  his  contract  before  bringing  the  action.51  In  fact,  as  else- 
where stated,  performance  may  amount  to  a  waiver  of  the  right  of 
action.52 


42.  Neibuhr  v.  Gage,  99  Minn.  149, 
108  N.  W.  884,  109  N.  W.  1. 

43.  Ark. — Matlock  v.  Eeppy,  47  Ark. 
148.  Ind. — Nysewander  v.  Lowman,  124 
Ind.  584,  24  N.  E.  355;  Johnson  v. 
Culver,  116  Ind.  278,  19  N.  E.  129; 
Brier  v.  Mankey,  47  Ind.  App.  7,  93 
N.  E.  672.  la. — Goring  v.  Fitzgerald,  105 
Iowa  507,  75  N.  W.  358.  Mass.— White- 
side 17.  Brawley,  152  Mass.  133,  24  N.  E. 
1088.  Mo. — Brown  v.  Sand  Joplin  Lead, 
etc.  Co.,  231  Mo.  166,  132  S.  W.  693; 
Judd  t>.  Walker,  215  Mo.  312,  114  S.  W. 
979;  Huber  Mfg.  Co.  v.  Hunter,  99  Mo. 
App.  46,  72  S.  W.  484;  Leicher  v. 
Keeney,  98  Mo.  App.  394,  72  S.  W. 
145.  N.  C— Fields  v.  Brown,  76  S.  E. 
8;  Modlin  v.  Boanoke  B.  &  N.  Co.,  145 
N.  C.  218,  58  S.  E.  1075.  Tex.— Cov- 
ington v.  Sloan  (Tex.  Civ.  App.),  124 
S.  W.  690;  Guinn  v.  Ames,  30  Tex. 
Civ.  App.  613,  83  S.  W.  232.  Wis. 
Jaeobsen  v.  Whitley,  138  Wis.  434,  120 
N.  W.  285. 

44.  U.  S. — Cheney  v.  Dickinson,  172 
Fed.  109,  96  C.  C.  A.  314.  Ark.— Plant 
v.  Condit,  22  Ark.  454.  Conn. — Wilson 
v.  Nichols,  72  Conn.  173,  43  Atl.  1052. 
Ind. — Nysewander  17.  Lowman,  124  Ind. 
584,  24  N.  E.  355;  Love  V.  Oldham,  22 
Ind.  51.  Ky. — Ligon  v.  Minton,  125 
S.  W.  304.  Mass.— Andrews  v.  Jack- 
son, 168  Mass.  266,  47  N.  E.  412. 
Minn. — Neibuhr  v.  Gage,  99  Minn.  149, 
108  N.  W.  884,  109  N.  W.  1;  Mlnazek 
v.  Libera,  83  Minn.  288,  86  N.  W.  100, 
following  Haven  v.  Neal,  43  Minn.  315, 
45  N.  W.  612.  Mo.— McLain  v.  Park- 
er, 229  Mo.  68,  129  S.  W,  500j  Owens 
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v.  Rector,  44  Mo.  389.  N.  Y.— Stirrup 
17.  Trafton,  136  N.  Y.  Supp.  1052.  Ore. 
Van  De  Wiele  v.  Garbade,  60  Ore.  585, 
120  Pac.  752;  Scott  v.  Walton,  32  Ore. 
460,  52  Pac.  180.  Wash. — Pronger  v. 
Old  Nat.  Bank,  20  Wash.  618,  56  Pac. 
391. 

45.  Binghampton  Trust  Co.  17.  An- 
ten,  68  Ark.  299,  57  S.  W.  1105;  Siltz 
17.  Springer,  236  111.  276,  85  N.  E.  748, 
affirming  133  111.  App.  552;  Smith  17. 
Hoffman,  122  111.  App.  198. 

46.  Whiting  v.  Price,  172  Mass.  240, 
51  N.  E.  1084. 

47.  Hazelton  v.  Carolus,  132  111. 
App.  512;  Campbell  17.  Park,  128  Iowa 
181,   101   N.   W.  861,   104  N.   W.   799. 

48.  Maxwell  v.  Sherman,  172  Ala. 
626,  55  So.  520;  Hurlbert  v.  T.  D. 
Kellogg  Lumb.,  etc.  Co.,  115  Wis.  225, 
91  N.  W.  673. 

49.  See  Maxwell  v.  Sherman,  172 
Ala.  626,  55  So.  520,  citing  and  dis- 
tinguishing Patton  v.  England,  15  Ala. 
69;  Cullum  p.  Brand  Bank,  4'  Ala.  21. 

50.  Bosson  v.  Hancock,  35  Tenn.  434. 
Compare  Thornton  v.  Wynn,  12  Wheat. 
(U.  S.)  183,  4  L.  ed.  595,  and  cases 
supra,  II,  B. 

51.  111. — Applebee  v.  Bumery,  28  111. 
280.  la. — Wicks  v.  German  Loan,  etc. 
Co.,  150  Iowa  112,  129  N.  W.  744.  Minn. 
Stearns  v.  Kennedy,  94  Minn.  439,  103 
N.  W.  212,  disapproving,  Banney  v.  War- 
ren, 17  Hun  (N.  Y.)  Ill,  following,  Ap- 
plebee v.  Bumery,  28  111.  280;  Weaver  V. 
Shriver,  79  Md.  530,  30  Atl.  189. 

52.  See  supra,  III,  B. 
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C.  Disaffirmance  on  Notice  of  Fraud.  —  Since  the  action  is  based 
on  affirmance  of  the  contract  it  follows  that  disaffirmance'  is  not  re- 
quired.63 

V.  ABATEMENT  AND  SURVIVAL."  —  At  early  common  law 
the  cause  of  action  did  not  survive,55  but  the  strict  rule  as  to  actions 
ex  delicto  was  by  the  later  statutes  modified  in  so  far  as  the  tort  af- 
fected personal  estates.66  The  rule  is  not  limited  by  the  common  law 
rule  that  if  a  cause  of  action  can  be  maintained  in  form  ex  contractu 
it  survives,57  nor  can  the  statute  of  jeofails  be  invoked  to  take  the  case 
out  of  the  operation  of  the  rule.58 

The  statutes  of  the  various  states  have  still  further  modified  the 
common  law  rule59  and  the  question  has  thus  become  one  of  local  con- 


53.  Potts  v.  Lambie,  122  N.  Y.  Supp. 
935,  reversing  65  Misc.  334,  121  N.  Y. 
Supp.  384. 

Disaffirmance  on  rescission  of  con- 
tract, see  the  title  "Rescission  and 
Cancellation." 

54.  See  the  title  "Survival." 

55.  TJ.  S. — Henshaw  v.  Miller,  17 
How.  212,  15  L.  ed.  22;  Strattons  In- 
dependence v.  Dines,  126  Fed.  968, 
judgment  affirmed,  135  Fed.  449,  68  C. 
C.  A.  161.  Ala. — Coker  v.  Crozier,  5 
Ala.  369.  Me. — Smith  v.  Estes,  46  Me. 
158.  Mo. — Baker  v.  Crandall,  78  Mo. 
584.  N.  Y.— Haight  v.  Hayt,  19  N.  Y. 
464. 

56.  See  4  Edw.  Ill,  c,  7,  and  31 
Bdw.  Ill,  c,  11,  and  the  following 
cases:  Ala. — Coker  v.  Crozier,  5  Ala. 
369.  Ga. — Newsom  v.  Jackson,  29  Ga. 
61.  Mo.  —  Baker  v.  Crandall,  78 
Mo.  584.  N.  Y. — Zabriskie  v.  Smith, 
13  N.  Y.  322.  Pa.— Penrod  v.  Mor- 
rison, 2  Pen.  &  W.  126.  B.  I. — Rey- 
nolds v.  Hennessy,  17  E.  I.  169,  20  Atl. 
307,  23  Atl.  639.  Va  — Boyle's  Admr. 
v.  Overby,  11   Gratt.  202. 

57.  In  Newsom  v.  Jackson,  29  Ga. 
61,  discussing  this  rule  and  a  statute 
which  saved  actions  from  abatement  by 
the  death  of  either  party  "where  the 
cause  of  action  would  survive  in  the 
same  or  any  other  form,"  the  court 
holds  that  having  brought  the  action 
in  deceit  one  cannot,  by  amendment, 
charge  the  form  to  assumpsit  on  the 
implied  promise  to  pay  for  goods.  "It 
is  enough  to  say  that  this  would  be  a 
new  cause  of  action,  and  not  simply  a 
new  form  for  the  same  cause." 

58.  In  Boyle's  Admr.  v.  Overby,  11 
Gratt.  (Va.)  202,  the  action  being  for 
fraud  in  effecting  a  sale,  it  was  at- 
tempted to  uphold  the  judgment  on 
the   theory   that    since   the   complaint 


charged  the  fraud  was  perpetrated  by 
means  of  a  false  warranty,  the  fraud 
in  the  deceit  was  misconceived  for  an 
action  on  the  warranty  and  therefore 
cured  by  the  verdict.  But  the  court 
says:  "The  verdict  in  this  case  was 
rendered  upon  proof  of  fraud;  for 
without  such  proof  it  could  not  have 
been  rendered  at  all." 

59.  California. — Under  Code  Civ. 
Proc,  §1584,  an  action  may  be  main- 
tained against  the  executors  of  one 
who  was  a  party  to  conspiracy  to  de- 
fraud stockholders.  Fox  v.  Hale  & 
Norcross  S.  M.  Co.,  108  Cal.  369,  41 
Pac.  308.  See  also  Henderson  v.  Hen- 
shall,  54  Fed.  320,  4  C.  C.  A.  357. 

Colorado. — A  cause  of  action  for  de- 
ceit does  not  survive.  Strattons  Inde- 
pendence v.  Dines,  126  Fed.  968,  judg- 
ment affirmed,  135  Fed.  449,  68  C.  C. 
A.  161  (actions  and  causes  of  action 
distinguished). 

Massachusetts.  —  Says  Mr.  Justice 
Holmes  in  Cutter  v.  Hamlen,  147  Mass. 
471,  IS  N.  E.  397:  "It  is  settled  in 
this  Commonwealth,  that  the  provisions 
of  the  Pub.  Sts.,  e.  165,  §1,  that  ac- 
tions for  'damage  done  to  real  or  per- 
sonal estate'  shall  survive,  does  not 
apply  to  mere  impoverishing  of  a  man's 
estate  generally,  but  requires  that  dam- 
age to  some  specific  property  should  be 
alleged  and  proved.  Bead  v.  Hatch,  19 
Pick.  47;  Leggate  v.  Moulton,  115  Mass. 
552.  In  England  a  more  liberal  rule 
seems  to  have  been  established.  Twy- 
cross  v.  Grant,  4  C.  P.  D.  40.  But 
Leggate  v.  Moulton  implies,  as  plainly 
as  the  English  cases  decide,  that  an 
action  for  injury  to  specific  property — 
and  by  the  same  reasoning  under  our 
statute  an  action  for  an  injury  to  the 
person — will  survive  as  well  when  the 
wrong  is  brought  to  pass  by  fraud  as 
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struction.    The  question  is  determined  by  the  law  of  the  place  where 
the  false  representation  was  made.60 

VI.  JURISDICTION  AND  VENUE.  —  A.  Jurisdiction  in  Equity 
or  at  Law.  —  Fraud  as  a  ground  of  equitable  relief  is  of  much  wider 
scope  than  fraud  as  a  ground  for  relief  at  law,61  indeed  it  seems  that 
the  only  limitation  upon  equity's  jurisdiction  are  those  eases  which 
grow  out  of  fraud  connected  with  the  execution  and  probate  of  wills.6? 
The  early  cases  cast  some  doubt  upon  the  right  of  courts  of  law  to 


■when  it  is  done  by  force.  See  Hateh- 
ard  v.  Mege,  18  Q.  B.  D.  771;  Oakey 
v.  Dalton,  35  Ch.  D.  700.  In  such  cases 
the  action  is  not  for  the  deceit  alone, 
the  naked  injuria,  but  for  the  damage 
caused  by  the  deceit.  The  nature  of 
the  damage  sued  for,  not  the  nature 
of  its  cause,  determines  whether  the 
action  survives."  So  in  the  case  at 
bar  it  was  held  that  an  action  for 
damages  for  deceit  in  leasing  a  house 
and  making  false  representations  as  to 
its  sanitary  condition  resulting  in  the 
siekness  of  plaintiff,  and  the  sickness 
and  death  of  his  son,  could  be  main- 
tained against  defendant's  executor. 
See  also  Bead  v.  Hatch,  19  Pick.  (Mass.) 
47,  and  Jenks  ■;;.  Hoag,  179  Mass.  583, 

61  N.  E.  221;  Houghton  v.  Butler,  166 
Mass.  547,  44  N.  E.  624;  Leggate  v. 
Moulton,  115  Mass.  552;  Cutting  v. 
Toner,  14  Gray  (Mass.)  183. 

Michigan. — The  right  of  action  does 
not  survive.  Stebbins  v.  Dean,  82  Mich. 
385,  46  N.  W.  778,  for  fraud  and  de- 
ceit are  not  assignable.  See  also  Bry- 
ant v.  Estate  of  Rich,  104  Mich.  124, 

62  N.  W.  146. 

Minnesota. — The  action  survives. 
"Ware  v.  Linderbergh,  66  Minn.  66,  68 
N.  W.  771.  The  court  says  fraud  and 
deceit  are  not  an  injury  to  one's  per- 
son, but  to  his  property — to  his  es- 
tate. 

Missouri. — In  Baker  v.  Crandall,  78 
Mo.  584,  the  court  construes  the  Eng- 
lish statutes  and  the  cases  both  Eng- 
lish and  American,  concluding  that 
both  at  the  common  law  as  it  existed 
in  the  form  in  which  it  was  generally 
adopted  in  this  country  and  under  the 
Missouri  statutes,  an  action  may  be 
brought  by  the  personal  representatives 
of  one  who  was  induced  to  purchase 
stock  by  fraud. 

New  York. —  The  action  survives. 
Haight  v.  Hayt,  19  N.  Y.  464;  Victory 
v.  Krauss,  41  Hun  533,  4  N.  Y.  St.  33; 
Squires  v.  Thompson,  76  N.  Y.  Supp. 
734,   judgment   affirmed,  in   172   N.   Y. 
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652,  65  N.  E.  1122;  Bennett  v.  "Wolfolk, 
80  Hun  390,  30  N.  Y.  Supp.  328.  See 
also  Bond  v.  Smith,  4  Hun  48;  Brackett 
v.  Griswold,  103  N.  Y.  425,  9  N.  E.  438, 
and  Hadeock  V.  Osmer,  38  N.  Y.  Supp. 

618.  But  compare  Zabriskie  <v.  Smith, 
13  N.  Y.  322. 

Rhode  Island. — The  action  survives. 
Reynolds  v.  Hennessy,  17  R.  I.  169,  20 
Atl.  307,  23  Atl.  639. 

Vermont. — The  action  abates.  Jones 
v.  Estate  of  Ellis,  68  Vt.  544,  35  Atl. 
488. 

Wisconsin. — The  action  survives.  Har- 
ris v.  Welch,  148  Wis.  441,  134  N.  W. 
1041.  In  John  V.  Farnell  Co.  v.  Wolf, 
96  Wis.  10,  70  N.  W.  289,  71  N.  W. 
109,  it  had  been  held  under  an  earlier 
statute  that  the  action  abated.  See 
also  Killen  v.  Barnes,  106  Wis.  546, 
82  N.  W.  536;  Lane  v.  Erawley,  102 
Wis.  373,  78  N.  W.  593,  which  follows 
the  Farnell   case. 

60.  Strattons  Independence  v.  Dines, 
126  Fed.  968,  judgment  affirmed  in  135 
Fed.  449,  68  C.  C.  A.  161.  Compare, 
Baker  v.  Crandall,  78  Mo.  584. 

61.  Bispham  in  "Principles  of 
Equity,"  §197.  See  8  Standard  Pboo. 
420,  and  the  title  "Injunctions." 

62.  IT.   S.— Gaines  v.  Clew,  2  How. 

619,  11  L.  ed.  402;  Tarver  v.  Tarver,  9 
Pet.  174,  9  L.  ed.  91.  Ala.— Wat- 
son v.  Bothwell,  11  Ala.  650.  Cal. 
Sohler  v,  Sohler,  135  Cal.  323,  67  Pac. 
282.  Mass.— Waters  v.  Stickney,  12  Al- 
len 1.     N.  Y. — Colton  v.  Boss,  2  Paige 

Oh.    396.      Pa Mortland   v.    Mortland, 

151  Pa.  593,  25  Atl.  150.  Vt.— Mis- 
sionary Soc.  v.  Eells,  68  Vt.  497,  35 
Atl.  463.  Eng. — Kerrich  v.  Bransby,  7 
Bro.  P.  C.  437,  3  Eng.  Reprint  284. 

Some  cases  have  gone  further  and 
refused  to  recognize  even  this  excep- 
tion. See  Smith  v.  Boyd,  127  Mich. 
417,  86  N.  W.  953;  Goss  v.  Tracy,  1 
P.  Wms.  287,  24  Eag.  Reprint  392,  and 
see  cases  cited  in  Gaines  v.  Clew,  2 
How.  619,  645,  11  L.  ed.  402,  and  also 
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take  cognizance  of  fraud  where  there  was  an  equitable  remedy,83  but 
the  later  cases  hold  that  the  jurisdiction  is  concurrent.64  Ordinarily 
the  courts  of  equity  will  not  take  jurisdiction  where  there  is  an  ade- 
quate remedy  at  law,65  if  for  no  other  reason  than  that  equity  does 
not  ordinarily  give  damages  except  as  incidental  to  equitable  relief.68 
If  the  remedy  at  law  is  not  adequate  there  can  be  no  question  as  to 
the  equitable  jurisdiction,67  and  where  equity  has  taken  jurisdiction  it 
may  retain  it  to  afford  full  relief.68 

It  must  be  remembered  that  equity  has  jurisdiction  to  carry  into 
effect  the  intention  of  the  parties  to  an  instrument,  and  so  may  give 
relief  where  there  have  been  misrepresentations  which  do  not  amount 


eases  cited  in    Missionary    Society   v. 
Eells,  68  Vt.  497,  35  Atl.  463. 

63.  See  Evans  v.  Bicknell,  6  Ves. 
Jr.  174,  31  Eng.  Reprint  998,  and  cases 
there  cited. 

64.  U.  S. — Swayze  v.  Burke,  12  Pet. 
11,  9  L.  ed.  980.  Ore.— Olston  v.  Ore- 
gon Water,  etc.  Co.,  52  Ore.  343,  97 
Pac.  538,  96  Pac.  1095.  Eng. — Adam- 
son  v.  Evitt,  2  Euss.  &  M.  66,  39  Eng. 
Beprint  319;  Evans  v.  Bicknell,  6  Ves. 
Jr.  174,  31  Eng.  Keprint  998. 

Not  Limited  by  Trust  Fund  Doctrine. 
Bartholomew  v.  Bentley,  15  Ohio  660. 

65.  U.  S  —  Ambler  v.  Ohoteau,  107  U. 
S.  586,  1  Sup.  Ct.  556,  27  L.  ed.  322; 
Bussell  v.  Clark's  Executors,  7  Cranch 
69,  3  L.  ed.  271;  "White  v.  Boyce,  21 
Fed.  228.  Ala. — Williams  v.  Mitchell's 
Admr.,  30  Ala.  299.  Me. — Piseataqua 
Fire,  etc.  Co.  v.  Hill,  60  Me.  178;  Wood- 
man v.  Freeman,  25  Me.  531.  Miss. 
Learned  v.  Holmes,  49  Miss.  290.  N.  J. 
Krueger  v.  Armitage,  58  N.  J.  Eq.  357, 
44  Atl.  167.  Va.— Buck  v.  Ward,  97 
Va.  209,  33  S.  E.  513. 

Though,  on  principle,  it  would  seem 
that  the  general  rule  giving  equity 
jurisdiction  in  all  cases  of  fraud  would 
apply.  In  Evans  v.  Bicknell,  6  Ves. 
Jr.  174,  31  Eng.  Beprint  998,  Lord 
Ohaneellor  Elden,  after  saying,  Pas- 
ley  v.  Freeman  (3  Term.  Eep.  B.  B. 
51)  was  "the  first  case  of  its  kind," 
proceeds:  "The  action  was  maintained 
upon  the  ground  of  fraud  and  deceit 
in  the  defendant  and  damage  to  the 
plaintiff;  circumstances,  which  are  held 
by  a  majority  of  the  judges  sufficient 
to  maintain  the  action.  It  has  oc- 
curred to  me,  that  that  case  upon  the 
principles  of  many  decisions  in  this 
court  might  have  been  maintained 
here;  for  it  is  a  very  old  head  of 
equity,  that  if  a  representation  is  made 
to   another    person,    going   to    deal   in 


a  matter  of  interest  upon  the  faith  of 
that  representation,  the  former  shail 
make  that  representation  good,  if  he 
knows  it  to  be  false.  (Burrowes  v. 
Lock,  10  Ves.  470)." 

In  Van  De  Wiele  v.  Garbade,  60  Ore. 
585,  120  Pac.  752,  the  court  says:  "The 
remedy  at  law  is  amply  adequate  to 
give  the  only  relief  that  can  be  had 
in  the  class  of  actions  stated  in  the 
complaint. ' ' 

The  action  to  rescind  the  contract  is 
in  equity;  that  for  damages  is  at  law. 
Eyan  v.  Miller,  236  Mo.  496,  139  S.  W. 
128.  See  also  Stone  v.  Eamsey,  4  B. 
Mon.  (Ky.)  237.  To  same  effect  see 
Boardman  v.  Jackson,  119  Mass.  161, 
where  the  court  refused  to  take  juris- 
diction to  cancel  in  equity  since  plain- 
tiff had  an  adequate  remedy  at  law 
by  writ  of  entry. 

66.  Dillon  v.  McAlister,  40  Ark.  189. 
See  also  Me. — Piseataqua  Fire,  etc.  Co. 
v.  Hdll,  60  Me.  178.  Miss. — Learned 
v.  Holmes,  49  Miss.  290.  N.  J — Krue- 
ger v.  Armitage,  58  N.  J.  Eq.  357,  44 
Atl.  167. 

In  Van  De  Wiele  v.  Garbade,  60 
Ore.  585,  120  Pac.  752,  the  court  says 
that  being  an  action  for  damages  only 
it  is  clearly  at  law. 

67.  Montgomery  v.  McLaury,  143 
Cal.  83,  76  Pae.  964.  Compare  Bar- 
bour v.  Fliek,  126  Cal.  628,  59  Pac. 
122.  See  also  Me. — Woodman  v.  Free- 
man, 25  Me.  531.  Miss. — Learned  v. 
Holmes,  49  Miss.  290.  Ore. — Olston  v. 
Oregon  Water,  etc.  Co.,  52  Ore.  343, 
97  Pac.  538,  96  Pac.  1095.  Pa.— Mort- 
land  v.  Mortland,  151  Pa.  593,  25  Atl. 
150. 

As  to  election  which  remedy  to  pur- 
sue see  supra,  II. 

68.  Luetke  v.  Roberts,  130  Wis.  97, 
109  N.  W.  949. 
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to  an  actual  intent  to  defraud,69  and  this  doctrine  has  been  to  some 
extent  carried  into  the  law  courts.70 

B.  .Jurisdiction  as  Involving  Real  Property.  —  Title  to  or  bound- 
aries of  real  estate  are  not  involved  in  an  action  for  damages  arising 
out  of  the  fraudulent  sale  of  real'  estate.71 

C.  Venue.72  —  The  action  is  transitory,73  so  venue  may  properly  be 
laid  in  the  county  where  the  fraud  was  committed.74 

VII.  PARTIES.75  —  A.  Rule  as  to  Strangers.  —  One  need  not 
have  been  a  party  to  the  contract  which  was  fraudulently  induced,  in 
order  that  he  may  be  a  party  plaintiff76  or  defendant.77 

B.  "Who  May  Join  as  Plaintiffs.  —  Where  persons  are  dealt  with 
jointly  or  as  a  class,  they  may  unite  their  causes  of  action  and  bring 
suit  jointly.78  Parties  may  join  as  plaintiffs  though  the  representations 


69.  Ind. — Woodruff  v.  Garner,  27 
Ind.  4.  Ky. — East  v.  Matheny,  1  A.  K. 
Marsh.  192.  Miss. — Davis  v.  Heard,  44 
Miss.  50.  Pa. — Tyson  v.  Passmore,  2 
Pa.  122. 

70.  "It  is  the  settled  rule  in  this 
state,  ■whatever  the  rule  may  be  else- 
where, that  one  who  purchases  property 
in  the  belief  of,  and  reliance  upon, 
false  statements  regarding  it,  may  sue 
for  and  recover  the  damages  occasioned 
thereby,  whether  the  representations 
are  made  in  good  or  bad  faith.  The 
rule,  as  applied  to  equity  cases,  was 
announced  early  and  frequently  (citing 
a  line  of  decisions  from  Converse  v. 
Blumrich,  14  Mi«h.  109,  to  Sawyer  v. 
Bldg.  Assn.,  103  Mich.  228).  In  H'ol- 
comb  v.  Noble,  69  Mich.  396,  it  was 
held  that  there  was  no  sound  reason 
why  the  same  rule  should  not  be  ap- 
plied to  actions  at  law,  following 
Beeber  v.  Knapp,  28  Mich.  53;  Baugh- 
man  v.  Gould,  45  Mich.  481.  The  Hol- 
comb  case  has  been  followed  in  several 
cases.  See  Eepley  v.  Case,  86  Mich. 
263;  Totten  v.  Burhans,  91  Mich.  499. 
In  Angell  v.  Loomis,  97  Mich.  5,  the 
rule  was  applied  in  an  action  against 
an  agent."  Krause  v.  Oook,  144  Mich. 
365,  108  N.  W.  81. 

71.  Newell  v.  Long-Bell  Lumber  Co., 
14  Okla.  185,  78  Pae.  104. 

72.  See  the  titles  "Change  of 
Venue;"   "Venue." 

73.  Hodgkins  v.  Dunham,  10  Cal. 
App.    690,    103    Pac.    351. 

74.  Howe  Grain,  etc.  Co.  v.  Gait,  32 
Tex.  Civ.  App.  193,  73  S.  W.  828.  So 
held  against  defendant  corporation 
which  had  no  office  therein.  Trinity 
Valley  Trust  Co.  v.  Stockwell  (Tex. 
Civ.   App.),   81   S.  W.   793.     See  also 
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Winter  v.  Terrill   (Tex.  Civ.  App.),  95 
S.  W.  761. 

75.  See  the  titles  "Assignments;" 
"Parties." 

76.  In  Guilfoyle  v.  PieTce,  109  N.  Y. 
Supp.  924,  judgment  affirmed  in  196 
N.  Y.  499,  89  N.  B.  1101,  it  is  pointed 
out  that  one  who  furnished  part  of 
the  consideration  with  which  another 
has  been  induced  to  purchase  land,  has 
his  remedy  by  action  to  recover  dam- 
ages for  the  fraud,  but  no  action  for 
rescission  of  the  contract  as  he  is  a 
stranger  thereto.  See  also  Sacks  v. 
Schimmel,  3  Pa.  Super.  426. 

77.  In  Cheney  v.  Dickinson,  172 
Fed.  109,  96  C.  C.  A.  314,  the  distinc- 
tion is  drawn  between  an  action  for 
rescission  for  fraud,  and  an  action  for 
damages  for  the  deceit,  in  that  the 
former  can  only  be  against  the  person 
from  whom  plaintiff  purchased  or  to 
whom,  or  to  whose  order,  he  paid  the 
consideration,  while  the  latter  may  be 
against  anyone,  vendor  or  third  per- 
son, who  intentionally  deceived  the 
plaintiff  into  making  the  purchase.  See 
also  Sim  v.  Edenborn,  163  Ped.  655. 
Compare  Smith  v.  Columbus  Buggy  Co. 
(Utah),  123  Pac.  580. 

So  a  third  person  who  by  deceit  in- 
duces an  insurance  company  to  issue 
a  policy  containing  an  incontestible 
clause  may  be  sued  for  such  deceit, 
though  the  company,  because  of  the 
clause,  could  not  set  up  the  defense 
of  fraud  as  against  the  beneficiaries. 
Prudential  Ins.  Co.  v.  Mohr,  185  Fed. 
936. 

78.  Medbury  v.  Watson,  6  Mete. 
(Mass.)  246,  following  Patten  v.  Gur- 
ney,  17  Mass.  182,  distinguishing  Baker 
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were  made  to  one  only,79  and  though  only  one  actually  executed  the 
instrument,80  and  notwithstanding  separate  parcels  of  land  were  in- 
volved.81 That  the  parties  did  not  enter  into  the  deal  on  the  same  basis 
does  not  affect  their  right  to  join.82 

C.  "Who  Must  Be  Joined  as  Plaintiffs.  —  "Where  the  facts  are 
such  as  to  make  the  cause  of  action  a  joint  one  only  on  the  part  of 
the  persons  defrauded  they  must  all  be  joined  in  the  action.83    But 


v.  Jewell,  6  Mass.  460;  Beetle  v.  Ander- 
son, 98  Wis.  5,  73  N.  W.  560. 

See  Powell  v.  Dayton,  etc.  R.  R.  Co., 
13  Ore.  446,  11  Pae.  222,  where  com- 
plainants were, required  to  amend  their 
complaint  to  show  whether  claims  had 
been  bought  from  them  separately  or 
jointly,  the  matter  growing  out  of  mis- 
representations made  to  some  ninety 
persons  concerning  the  solvency  of  a 
certain  railroad  whereby  they  were  in- 
duced to  sell  their  claims. 

In  Simar  v.  Canady,  53  N.  T.  298, 
after  deciding  that  a  husband  had  a 
cause  of  action  in  being  defrauded  out 
of  the  fee  of  land  and  his  wife  had 
a  cause  of  action  because  defrauded 
out  of  her  inchoate  dower  right,  the 
court  holds  that  they  may  bring  a 
joint  suit,  for  though  the  rights  are 
not  the  same  "they  are  bound  together 
in  the  same  piece  of  property;  they 
are  taken  out  of  the  owners  by  the 
same  instrument,  and  that  instrument 
is  induced  and  the  two  rights  are  lost, 
as  is  alleged,  by  the  same  fraudulent 
acts.  One  recovery  will  satisfy  both 
claims,  and  one  judgment  be  a  bar 
to  another  action  by  either  of  the 
plaintiffs.  The  acts  of  the  defendant 
were  done  at  one  time  to  both  plain- 
tiffs, and  were  an  injury  to  both 
plaintiffs,  inflietfd  at  the  same  time; 
hence,  there  is  such  common  interest 
in  the  subject  of  the  suits  as  to 
authorize  them  to  join  in  one  suit,  al- 
though the  injury  which  each  sustained 
is  separate  and  distinct."  To  same 
effect  see  Perkins  v.  Tilton,  53  Neb. 
440,  73  N.  W.  930. 

Compare  Read  v.  Sang,  21  Wis.  678, 
wherein  it  was  held  improper  for  a  wife 
to  join  as  plaintiff  with  her  husband 
where  he  had  been  defrauded  out  of 
their  homestead,  title  to  which  was 
in  his  name. 

79.  Where  misrepresentations  are 
made  with  the  intent  to  influence  two 
persons  who  are  in  fact  induced  to  act 
thereby,  they  may  join  as  parties 
plaintiff   though  the   statements   were 


actually  made  to  one  of  the  parties 
only.  Painter  v.  Lebanon  Land  Co., 
164  Mich.  260,  127  N.  W.  739,  130 
N.  W.  205. 

In  Moynahan  v.  Prentiss,  10  Colo. 
App.  295,  51  Pac.  94,  it  is  said  that 
"probably"  an  action  would  lie  for 
misrepresentations  whereby  partnership 
property  is  sold  to  the  damage  of  the 
firm  though  the  deceit  was  practiced 
on  only  one  member  of  the  partner- 
ship. 

Representations  Made  to  Promoters 
of  Corporation. — In  Scholfield  Gear,  etc. 
Co.  v.  Scholfield,  71  Conn.  1,  40  Atl. 
1046,  it  is  held  a  corporation  may  bring 
suit  for  misrepresentations  made  to 
promoters.  It  is  also  said  the  pro- 
moters individually  have  a  right  of 
action.  See  also  Sigafus  v.  Porter,  84 
Fed.  430,  28  C.  C.  A.  443,  where  mis- 
representations were  made  to  persons 
who  were  to  form  and  did  form  a  com- 
pany to  take  over  the  property  sold  to 
them.  It  was  held  they  might  sue 
on  behalf  of  themselves  and  all  joint- 
ly interested  with  them,  as  well  as 
those  who  subscribed  to  the  enterprise 
before  the  sale  was  completed  and 
those  who  subscribed  subsequently. 

80.  Sacks  v.  Sehimmel,  3  Pa.  Super. 
426. 

81.  Perkins  v.  Tilton,  53  Neb.  440, 
73   N.  W.  930. 

82.  Knight  v.  Leighton,  110  Minn. 
254,  124  N.  W.  1090. 

83.  Where  a  parcel  of  real  property 
has  been  sold  to  joint  purchasers  and 
they  afterward  make  partition,  they 
cannot  bring  separate  actions  against 
their  vendor  for  fraud  in  inducing  the 
sale.  Porter  v.  Fletcher,  25  Minn.  493, 
where  the  court  says:  "The  cause  of 
action  accrued  when  the  defendants 
obtained  the  consideration  for  the  pur- 
chase through  the  fraudulent  repre- 
sentations, and,  if  joint,  it  could  not 
be  divided  by  mere  acts  of  the  pur- 
chasers. That  it  was  in  them  jointly 
hardly  admits  of  question.  It  was  a 
joint  purchase,  a  joint  contract.  .   .   . 
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one  induced  to  buy  land  need  not  join,  as  plaintiff,  his  agent  who 
negotiated  the  deal.84  The  mere  fact  that  other  parties  are  interested 
with  plaintiff  in  the  deal  does  not  require  him  to  join  them  as  co- 
plaintiffs,  the  actual  deceit  having  been  against  him  alone.85 

D.  Who  May  Be  Joined  as  Defendants.  —  Parties  who  join  in 
fraudulent  acts  may  be  jointly  sued  therefor,  under  the  usual  rule  that 
joint  tort  feasors  may  be  sued  jointly  or  severally,36  though  there  is  no 
proof  or  allegation  of  conspiracy,87  and  though  they  may  not  have 
been  jointly  interested  in  the  property  sold,88  or  both  interested  in 
the  expected  fruits  of  the  fraud,89  and  though  they  may  not  have 
shared  equally  in  the  proceeds.80 

B.    Who  Must  Be  Joined  as  Defendants.  —  One  induced  by  fraud 


The  case  is  not  affected  by  the  fact 
that,  after  the  conveyance  to  them, 
the  statute  annexed  to  their  title  the 
incidents  of  a  tenancy  in  common  and 
not  of  a  joint  tenancy,  but  must  be 
governed  by  the  character  of  the  trans- 
action as  between  them  and  defend- 
ants." 

But  where  a  sale  of  personalty  was 
made  in  contemplation  by  all  the 
parties  of  a  division  which  was  made 
on  the  day  of  delivery,  it  was  held 
one  joint  purchaser  could  sue  without 
joining  the  other.  Duncan  v.  Willis, 
51  Ohio  St.  433,  38  N.  E.  13. 

84.  Judd  v.  Walker,  114  Mo.  App. 
128,  89  S.  W.  558. 

85.  Bead  v.  Chambers  (Tex.  Civ. 
App.),  45  S.  W.  742. 

86.  Adams  v.  Collins,  196  Mass.  422, 
82  N".  E.  498;  Stiles  v.  White,  11  Mete. 
(Mass.)  356;  Patten  v.  Gmrney,  17 
Mass.  182;  Helberg  v.  Hosmer,  143  Wis. 
620,  128  N.  W.  439. 

Vendor  and  his  agent  may  be  jointly 
sued  where  the  agent  has  made 
misrepresentations  which  have  become 
known  to  the  vendor  in  time  to  have 
prevented  the  fraud.  Judd  v.  Walker, 
114  Mo.  App.  128,  89  S.  W.  558.  See 
also  Du  Plow  v.  Powers,  14  Abb.  Pr. 
N.  S.   (N.  Y.)   391. 

Where  property  belonged  jointly  to 
husband  and  wife  and  they  shared 
equally  in  the  proceeds  of  a  sale  they 
may  be  jointly  sued.  Oehlhof  v.  Sol- 
omon, 76  N.  Y.  Supp.  716. 

87.  Moore  v.  Pryman  (Iowa),  134 
N.  W.  534;  Stiles  v.  White,  11  Mete. 
(Mass.)  356;  Patten  v.  Gurney,  17 
Mass.  182.  See  also  Miller  v.  John, 
111  HI.  App.  56;  Butler  v.  Duke,  39 
Misc.  235,  79  N.  Y.  Supp.  419,  follow- 
ing Brackett  v.  Griswold,  112  N.  Y. 
454,  20  N.  E.  376. 
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See  Solomon  v.  Bates,  118  N.  C.  311, 
24  S.  E.  478,  where  it  is  said  in  effect 
that  the  complaint  not  charging  several 
acts  committed  by  the  different  de- 
fendants, but  that  defendants  acting 
together  committed  the  acts  complained 
of,  this  would  make  them  jointly  and 
severally  liable,  and  the  averment  of  a 
common  design  or  conspiracy  is  un- 
necessary. 

Compare  also  Gurney  v.  Tenney,  197 
Mass.  457,  84  N.  E.  428,  where  the 
court  held  the  allegations  of  conspir- 
acy in  a  complaint  are  not  the  gist 
of  the  action  but  the  right  rests  upon 
the  damage  done  by  the  tortious  acts 
of  defendants. 

In  Lefler  v.  Fox,  92  N.  Y.  Supp.  227, 
it  is  held  an  immaterial  variance  to 
fail  to  prove  an  alleged  conspiracy  to 
defraud  as  the  gravamen  is  fraud  and 
damage,  not  conspiracy. 

But  compare  Emmerson  v.  Hutchin- 
son, 63  111.  App.  203,  where  the  action 
was  based  upon  a  conspiracy  to  mis- 
represent. There  being  no  proof  of 
the  conspiracy  the  action  fails.  And 
see  also  Pforzheimer  v.  Selkirk,  71 
Mich.  600,  40  N.  W.  12;  Baird  & 
Scales  v.  Tyler  Bldg.,  etc.  Assn.  (Tex. 
Civ.  App.),  147  S.  W.  1168. 

88.     Stiles  p.  White,  11  Mete.  (Mass.) 


Stiles  v.  White,  11  Mete.  (Mass.) 


356. 

89. 
356. 

90.  When  ' '  a  fraud  is  committed  by 
several  acting  in  concert  and  they  reap 
a  benefit  therefrom,  then  they  are  all 
jointly  and  severally  liable,  and  no 
participant  can  escape  liability  because 
he  did  not  share  in  a  pecuniary  benefit 
of  the  wrong.  The  benefit  so  secured 
by  any  one  of  the  parties  is  deemed 
to  have  been  for  the  benefit  of  all,  and 
each    is    individually    liable     for    the 
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to  purchase  stock  in  a  corporation  need  not  join  the  corporation  as 
party  defendant  in  an  action  for  damages  for  the  fraud,01  nor  need 
the  stockholders  thereof  be  joined.92  The  same  rule  has  been  applied 
v/here  one  sues  bank  officials  for  deceit  whereby  he  was  induced  to 
deposit  money  in  the  bank  when  it  was  insolvent.03  One  suing  a  prin- 
cipal for  the  fraudulent  acts  of  his  agents  need  not  join  the  agents.9* 

VIII.  PLEADING.  — A.  Generally.05  —  1.  Necessity  of  Plead- 
iag.  —  a.    In  General.  —  Fraud  must  always  be  specially  pleaded.98 

b.  Proving  Under  General  Issue  or  General  Denial.  —  Since  the  one 
relying  thereon  must  allege  the  facts  constituting  the  fraud97  it  seems 
clear  on  principle  that  one  who  desires  to  set  up  fraud  as  a  defense 
to  an  action  on  a  contract  cannot  under  the  modern  system  of  plead- 


whole  injury."    Heckendorn  v.  Bomad- 
ka,  138  Wis.  416,  120  N.  W.  257. 

91.  Harlow  v.  Haines,  63  Misc.  98, 
116  N.  Y.  Supp.  449,  affirmed,  121  N.  Y. 
Supp.  1134;  Austin  v.  Murdock,  127 
N.  C.  454,  37  S.  E.  478. 

92.  Austin  v.  Murdock,  127  N.  C. 
454,   37   S.   E.   478. 

93.  Solomon  v.  Bates,  118  N.  C.  311, 
24  S.  E.  478. 

94.  In  Heath  v.  Schroer,  119  Mo. 
App.  93,  96  S.  W.  313,  the  action  be- 
ing in  equity  for  an  accounting,  the 
court  says:  "The  several  agencies  used 
by  a  wrongdoer  in  consummating  a 
fraud,  are  not,  necessarily,  joint  parties 
in  compelling  him  to  disgorge  a  sum 
of  money  he  has  received  which  belongs 
to  the  one  defrauded."  See  the  title 
"Principal  and  Agent." 

95.  For  rules  applicable  to  plead- 
ings generally  see  such  titles  as  "An- 
swers;" "Construction  and  Theory  of 
Pleadings;"  "Declaration  and  Com- 
plaint;"  "Demurrer;"    "Denials." 

96.  Cal. — Hammond  v.  McCollough, 
159  Cal.  639,  115  Pac.  216,  citing 
Wetherly  v.  Strauss,  93  Cal.  283, 
28  Pac.  1045;  Frink  v.  Koe,  70  Cal. 
297,  11  Pac.  820.  Conn. — De  Lucia  v. 
Valente,  83  Conn.  107,  75  Atl.  150; 
American  Surety  Co.  v.  Pacific  Surety 
Co.,  81  Conn.  252,  70  Atl.  584.  Ind. 
Wilson  v.  Town  of  Monticello,  85  Ind. 
10;  Equitable  Trust  Co.  v.  Mulligan 
(Ind.  App.),  64  N.  E.  673.  N.  Y. 
Jackson  v.  Helmer,  73  App.  Div.  134, 
77  N.  Y.  Supp.  835.  S.  O.— Gem  Chem- 
ical Co.  v.  Youngblood,  58  S.  C.  56,  582, 
36  S.  E.  437,  37  S.  E.  226. 

"Wherever  fraud  is  relied  upon  in 
any  pleading  either  at  law  or  in  equity, 
the  allegations  or  averments  should  be 


specific."  Hillsborough  Grocery  Co.  v. 
Leman,  '62  Fla.  63,  56  So.  684. 

In  Chase  v.  Rusk,  90  Mo.  App.  25, 
the  court  says  that  while  on  the  face 
it  may  seem  unfair  to  refuse  to  permit 
defendant  to  show  that  goods  he  re- 
ceived in  trade  for  land  are  not  worth 
the  contract  value,  while  at  the  same 
time  plaintiff  is  permitted  to  show  the 
land  is  not  worth  the  contract  valua- 
tion; this  is  the  natural  result  of  de- 
fendant's failure  to  plead  fraud  and 
misrepresentation  by  way  of  a  counter 
charge. 

Fraud  Is  Never  Presumed. — Elliott,  J., 
in  Wolford  v.  Powers,  85  Ind.  294,  309, 
says:  "Few  rules  are  better  settled 
than  that  fraud  is  never  presumed,  and 
that  a  party  who  relies  upon  fraud  as 
a  cause  of  action,  or  ground  of  de- 
fense, must  charge  it  in  his  pleadings. 
Where  there  is  no  such  charge  and  no 
facts  constituting  fraud  are  pleaded, 
eourts  cannot  by  any  inferential  pro- 
cess inject  that  element  into  the  case." 

See  also  6  Encyclopedia  of  Evidence, 
p.  6.  The  one  exception  to  this  gen- 
eral rule,  i.  e.,  fraud,  in  dealings  be- 
tween parties  occupying  fiduciary  or 
confidential  relation,  does  not  affect 
the  application  of  the  rule  to  the  sub- 
ject now  being  discussed.  See  6  Ency- 
clopaedia op  Evidence,  p.  10,  n.  13, 
et  seq. 

Reply  Held  Not  To  Allege  Fraud. 
Where  an  answer  sets  up  a  settlement, 
a  reply  alleging  that  the  settlement  was 
for  matters  not  connected  with  the 
subject-matter  of  the  action,  does  not 
raise  the  question  of  fraud  in  obtain- 
ing the  settlement.  Eonland  v.  St. 
Louis,  etc.  E.  Co.,  124  Mo.  App.  605, 
102  S.  W.  19. 

97.    See  supra,  VIII,  A,  2. 
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ing,  rely  on  a  mere  general  plea,08  though  there  is  authority  to  the 
contrary,"  and  an  exception  has  also  been  made  in  that  under  "non 
est  factum,"  fraud  in  the  execution  of  the  instrument  may  be  set  up.1 

c.  Proving  Under  Common  Count.  —  At  common  law  fraud  might 
be  proved  under  a  count  for  money  had  and  received.2  Whether  this 
is  permissible  under  the  codes  is  a  matter  largely  dependent  upon  the 
ruling  in  the  particular  jurisdiction  as  to  how  far  the  code  has  done 
away  with  common  law  forms,  or  requires  a  more  particular  setting 
forth  of  the  facts.3 

2.  Joinder  of  Causes  of  Action.4  —  The  usual  rule  1;hat  a  cause  of 
action  ex  contractu  and  a  cause  ex  delicto  cannot  be  joined  in  the  same 
action  prevails,5  but  must  be  taken  in  connection  with  the  statutory 


98.  "While  proof  of  fraud  was  per- 
mitted under  the  general  issue  at  com- 
mon law  (Bliss,  Code  Pleading,  §334; 
Jenkins  v.  Long,  19  Ind.  28,  81  Am. 
Dec.  374),  it  is  held  under  the  codes 
that  since  fraud  admits  the  execution 
of  the  instrument,  but  avoids  its  legal 
effect,  it  must  be  affirmatively  pleaded 
as  new  matter."  (Bliss,  §329.)  Puri- 
tan Mfg.  Oo.  v.  Toti,  14  N.  M.  425, 
94  Pac.   1022. 

99.  See  Bennett  v.  Church,  63  Kan. 
885,  65  Pac.  642,  following  Kerwood  v. 
Ayres,  59  Kan.  343,  53  Pac.  134.  See 
also  Hoxie  v.  Home  Ins.  Co.,  32  Conn. 
21,  38;  3  Standard  Proc.  189,  213. 

1.  "It  is  a  general  rule  that,  where 
fraud  is  relied  on  as  a  defense,  the 
answer  must  state  the  facts  constitut- 
ing the  fraud.  Nichols  v.  Stevens,  123 
Mo.  96,  25  S.  W.  578,  27  S.  W.  613, 
45  Am.  St.  Rep.  514;  Paving  Co.  v. 
Field,  188.  Mo.  182,  86  S.  W.  860.  But 
notwithstanding  such  is  the  general 
rule,  it  is  also  held  that  under  a  plea 
of  more  est  factum  it  may  be  shown 
that  the  'signature  of  defendant  was 
procured  through  the  secret  and  fraud- 
ulent substitution  of  it  in  the  place 
of  another  which  the  defendant  sup- 
posed he  was  signing.'  Kingman  & 
Co.  v.  Shawley,  61  Mo.  App.  54.  The 
decision  is  peculiarly  applicable  to  this 
case  owing  to  its  similarity.  And  so 
it  was  held  in  Broyles  v.  Absher,  107 
Mo.  App.  168,  80  S.  W.  703;  Wright  v. 
McPike,  70  Mo.  175;  Crosby  v.  Weddle, 
57  Mo.  452."  Main  v.  Hall,  127  Mo. 
App.  713,  106  S.  W.  1099.  See  7  Stand- 
ard Pkoc.  75,  n.  43. 

2.  Says  Lord  Mansfield  in  Moses  v. 
McFerlan,  2  Burr.  1005,  97  Eng.  Re- 
print 676:  "If  the  defendant  be  under 
an  obligation,  from  the  ties  of  natural 
justice,  to  refuad  the  law  implies  a 
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debt,  and  gives  this  action,  founded 
in  the  equity  of  the  plaintiff's  case,  as 
it  were  upon  a  contract."  See  also 
Cory  v.  Freeholders  of  Somerset,  47 
N.  J.  L.  181. 

3.  See  the  titles  "Assumpsit/ '  p. 
215;  "Declaration  and  Complaint,"  p. 
667,  et  seq.;  "Money  Counts." 

In  California  it  has  been  held  suffi- 
cient, see  Minor  v,  Baldridge,  123  Cal. 
187,  55  Pac.  783,  but  the  holding  seems 
based  upon  precedent,  the  court  saying, 
"The  mode  of  pleading  is  inconsistent 
with  our  code,  and  may  be  a  matter 
of  regret  that  it  was  ever  tolerated." 
See  also  Wagner  v.  Wedell,  3  Cal.  App. 
274,  85  Pac.  126. 

In  Montana  a  late  case  (1909)  re- 
viewing the  decisions  has  refused  to 
sanction  the  practice.  See  Truro  v. 
Passmore,  38  Mont.  544,  100  Pac.  966. 

In  Wisconsin  the  right  to  sue  in  this 
form  was  announced  in  Grannis  v. 
Hooker,  29  Wis.  65,  and  has  been  fol- 
lowed in  many  later  cases,  see  Andresen 
v.  TJpham  Mfg.  Co.,  120  Wis.  561,  98 
N.  W.  518;  Burke  v.  Milwaukee,  etc. 
E.  Co.,  83  Wis.  410,  53  N.  W.  692; 
McKinnon  v.  Vollmar,  75  Wis.  82,  43 
N.  W.  800. 

4.  See  the  title  "Joinder  of  Ac- 
tions." 

5.  Plaintiff's  complaint  "is  not  ob- 
jectionable because  he  sets  up  the  terms 
of  a  contract  as  constituting  part  of 
the  means  by  which  the  fraud  was 
consummated  so  long  as  he  does  not 
seek  to  recover  upon  it.  .  .  .  We  un- 
derstand the  rule  to  be  that  a  pleading 
is  duplieitous  only  when  it  so  alleges 
both  the  contract  and  deceit,  that  upon 
the  trial,  one  recovery  may  be  had 
upon  either  the  contract  or  the  deceit; 
but  the  complaint  here  plainly  dis- 
closes, th&t  the  recovery  is  Bought  only 
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rule  that  matters  arising  out  of  the  same  transaction  may  be  joined.6 
It  is  also  clear  that  since  the  gravamen  of  the  offense  is  the  fraud  and 
damage  and  not  the  combining,  there  is  no  misjoinder  in  charging 
fraud  and  deceit  in  one  count  and  conspiracy  to  commit  a  fraud  is. 
another  count.7 

3.  Construction  of  Pleadings.8  —  The  pleadings  are  subject  to  the 
general  statutory  rule  that  they  shall  be  liberally  construed  with  a 
view  to  doing  substantial  justice.9 

B.  Allegations  Affecting  Plaintiff's  Right  To  Sue.  —  1.  Waiv- 
er or  Estoppel.10  —  Plaintiff  need  not  specifically  negative  his  knowl- 
edge of  the  deceit  at  the  time  he  took  action  which  would  amount  to 
waiver  had  he  had  knowledge.11  Defendant  relying  on  plaintiff's 
waiver  of  the  deceit  must  allege  the  intention  to  waive  the  cause  of 
action  as  well  as  to  ratify  the  contract.12 

2.    Offer  To  Return  or  Re-convey.13  —  In  an  action  for  damages 


for  the  deceit."  Summers  v.  Geer,  50 
Ore.  249,  85  Pae.  513,  93  Pae.  133. 

In  Allred  v.  Tate,  113  Ga.  441,  39 
S.  E.  101,  the  fact  that  the  main 
prayer  of  the  petition  asked  for  rescis- 
sion was  taken  as  showing  that  a 
count  alleging  fraud  and  deceit  was 
not  founded  in.  tort.  Therefore  the 
petition  was  not  objectionable  as  join- 
ing a  count  ex  delicto  with  one  ex 
contractu. 

6.  The  failure  by  bank  officials  to 
discharge  the  duties  required  by  the 
by-laws  is  a  wrong  caused  by  defend- 
ant's negligence  and  hence  a  tort  and 
properly  united  in  the  same  action  with 
a  tort  by  the  fraud  and  deceit  in  mak- 
ing false  reports.  Besides  since  in  the 
case  at  bar  the  neglect  was  as  to  the 
reports  the  cause  of  action  "arose  out 
of  the  same  transaction,  or  transactions 
connected  with  the  same  subjeet  of  ac- 
tion" within  the  meaning  of  the  code. 
Therefore  assuming  that  the  failure 
to  comply  with  the  by-law  gave  rise 
to  an  action  ex  contractu;  not  demurrer 
but  motion  to  divide  the  action  would 
have  been  the  proper  method  of  rais- 
ing the  question,  and  the  result  would 
be  multiplicity  of  suits  with  no  benefit 
to  defendants.  Solomon  1>.  Bates,  118 
N.  0.  311,  24  S.  E.  478.  See  also  Boss 
v.  W.  D.  Cleveland  &  Sons  (Tex.  Civ. 
App.),  133  S.  W.  315. 

It  is  proper  to  join  a  cause  of  action 
for  damages  for  false  representation 
with  one  for  breach  of  the  covenant 
of  seizin,  where  they  arise  out  of  the 
same  transaction.  Koepke  v.  Winter- 
field,  116  Wis.  44,  92  N,  W,  487. 


7.  Miller  v.  John,  111  111.  App.  56. 

8.  See  the  title  "Construction  and 
Theory  of  Pleadings." 

9.  Benolkin  v.  Guthrie,  111  Wis.  554, 
87  K.  W.  466. 

10.  Compare  supra,  III. 

11.  One  who  has  obtained  a  judg- 
ment for  the  purchase  price  of  goods 
sold  need  not,  on  suing  for  the  fraud 
by  which  he  was  induced  to  extend 
credit,  specifically  allege  that  he  did 
not  know  of  the  deceit  practiced  upon 
him  until  after  he  had  recovered  the 
said  judgment.  It  is  sufficient  that  the 
complaint  fairly  shows  that  fact.  Eus- 
sell  v.  Wilber,  134  N.  Y.  Supp.  463. 
See  the  title  "Waiver." 

12.  An  allegation-  in  defendant's 
answer  that  plaintiff  had  an  opportunity 
to  and  did  learn  the  exact  condition 
of  affairs  of  the  company,  the  stock 
of  which  he  claimed  to  have  been 
fraudulently  induced  to  purchase,  "and 
thereafter,  and  with  full  knowledge  of 
the  facts,  plaintiff  elected  to  and  did 
ratify  and  affirm  his  purchase  from 
defendant  of  his  said  stock  and  has 
ever  since  retained  the  same,  and  has 
not  at  any  time  requested  defendant  to 
rescind  the  said  purchase,  or  made  any 
demand  whatsoever  upon  defendant  in 
relation  to  said  purchase,"  is  insuffi- 
cient to  show  a  waiver  of  the  cause  of 
action  for  damages.  The  mere  use  of 
the  word  "ratify"  is  not  sufficient. 
Potts  v.  Lambie,  122  N.  Y.  Supp.  935, 
reversing  65  Misc.  334,  121  N.  Y.  Supp. 
3.84.     See  also  5  Standard  Proc.  223. 

13.  Compare  supra,  IV,  A. 

Vol,  X 


52 


FRAUD  AND  DECEIT 


the  complaint  should  not  allege  an  offer  to  return  the  property,14  hut 
where  the  parties  are  seeking  equitable  relief  the  allegation  may  not 
be  improper.15  When  unnecessary  such  allegations  may  be  treated 
as  surplusage.16 

3.  Right  To  Join  as  Plaintiff.17  —  Where  plaintiffs  bring  a  joint 
action  they  must  as  in  other  actions  set  out  their  right  to  sue  jointly.18 

4.  Setting  Out  the  Contract.  —  Where  the  action  is  based  on  the 
fraud  and  deceit  by  which  one  was  induced  to  enter  into  a  contract 
it  is  not  necessary  to  set  forth  the  contract.19  It  is  enough  to  allege 
a  consideration  sufficient  to  support  a  sale  claimed  to  have  been  fraud- 
ulently entered  into.20 

C.    Nature  and  Sufficiency  of  Allegations  of  Fraud.21  — 1.  Gen- 


14.  In  Cheney  v.  Dickinson,  172 
Fed.  109,  96  C.  O.  A.  314,  a  complaint 
was  criticised  as  being  ' '  an  attempted 
mixture  of  the  two  irreconcilable 
theories"  of  affirmance  and  repudia- 
tion, which  offers  to  surrender  stock 
plaintiff  alleges  he  has  been  fraud- 
ulently induced  to  purchase.  The  court 
says:  "If  these  allegations  are  ignored 
as  being  surplusage,  there  may  remain 
enough  in  the  declaration  to  state  a 
good  cause  of  action  for  deceit."  There 
having  been  no  question  raised  as  to 
the  sufficiency  of  the  declaration  the 
court  considered  the  evidence  and  held 
plaintiff  not  entitled  to  recover  on 
either  theory. 

Its  Absence  Shows  Election  of  Rem- 
edy.— In  Fordtran  v.  Cunningham  (Tex. 
Civ.  App.),  141  S.  W.  562,  it  is  held 
that  the  fact  that  the  petition  does  not 
contain  an  offer  to  reconvey  is  con- 
trolling as  showing  that  the  action  was 
for  damages  for  the  deceit,  though  the 
prayer  asked  for  a  judgment  in  the 
alternative  either  for  damages  or  for 
such  cancellations,  indorsements,  re- 
conveyance, and  return  of  deeds,  notes 
and  property,  as  would  place  the  parties 
in  statu  quo. 

15.  Respondents'  allegation  in  their 
complaint  that  they  offered  to  restore 
"is  not  out  of  place,  even  in  an  action 
based  upon  affirmance,  for  the  respond- 
ents are  in  a  court  of  equity  seeking 
equitable  relief,  and  the  allegation  in 
question  goes  to  show  that  they  were 
willing  and  offered  to  do  equity. ' ' 
Montgomery  v.  McLaury,  143  Cal.  83, 
76  Pac.  964. 

16.  In  Montgomery  v.  McLaury,  143 
Cal.  83,  76  Pac.  964,  allegations  as  to 
rescission  of  the  contract  were  treated 
as  surplusage,  there  having  been  no 
special    demurrer    and    the    complaint 
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containing  enough  to  uphold  the  judg- 
ment. Distinguishing  Westerfeld  v. 
New  York  Life  Ins.  Co.,  129  Cal.  68, 
61  Pac.  667,  58  Pac.  92,  "wherein  the 
judgment  could  not  be  upheld  on  any 
theory  of  the  case  without  injustice 
to  the  appellant."  Compare  Wester- 
feld v.  New  York  Life  Ins.  Co.,  157 
Cal.   339,  107  Pac.   699. 

In  Wilson  v.  Nichols,  72  Conn.  173, 
43  Atl.  1052,  it  is  held  such  an  offer 
to  return  may  be  treated  as  surplusage, 
the  action  being  clearly  one  for  de- 
ceit. 

17.  Compare  supra,  VLT. 

18.  Where  the  action  was  for  fraud 
in  selling  plaintiffs  an  intoxicating  bev- 
erage as  a  non-intoxicant  whereby 
plaintiffs  were  damaged  by  being  there- 
after found  guilty  of  selling  intox- 
icants without  a  license,  a  mere  allega- 
tion that  plaintiffs  were  merchants  en- 
gaged in  the  sale  of  general  merchan- 
dise is  wholly  insufficient  to  show  any 
joint  or  partnership  interest.  Ander- 
son v.  Evansville  Brewing  Assn.  (Ind. 
App.),  97  N.  E.  445.  See  also  6  Stand- 
ard Proc.  672. 

19.  Dye  v.  Wall,  6  Ga.  584;  Sawyer 
v.  Walker,  204  Mo.  133,  102  S.  W.  544. 
See  6  Standard  Proc.  697,  and  the  title 
"Oyer  and  Profert." 

20.  See  Poster  v.  Oberreich,  230  111. 
525,  82  N.  E.  858,  affirming  130  111.  App. 
568.  But  see  Sperry  v.  Stennick,  64 
Ore.  96,   129  Pac.   130. 

Applebee  v.  Rumery,  28  111.  280, 
where  the  declaration  alleged  that 
plaintiff  "at  the  time  of  the  purchase 
paid  the  defendant  $200  cash  down." 
It  was  held  that  the  gravamen  of  the 
action  being  for  the  deceit  and  war- 
ranty the  amount  and  manner  of  pay- 
ment were  not  material. 

21.  Compare  supra,  I,  B. 
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erally.  —  As  in  other  cases  it  is  not  sufficient  to  plead  mere  con- 
clusions of  law,22  but  the  facts  constituting  the  fraud  must  be  pleaded,23 
subject  of  course  to  the  usual  limitation  that  the  evidence  should  not 
be  set  out;24  and  if  the  facts  are  so  set  out  that  the  adverse  party  is 


22.  Tolbert  v.  Caledonian.  Ins.  Co., 
101  Ga.  741,  28  S.  E.  991;  Stephens  v. 
Oollison,  249  111.  225,  94  N.  E.  664. 
See  5  'Standard  Pboc.  214. 

In  Forest  County  v.  Shaw,  150  Wis. 
294,  136  N.  W.  642,  a  complaint  was 
held  to  be  too  general  which  charged 
defendant  with,  ' '  fraud  and  corrup- 
tion" and  "collusion,"  and  "that  the 
details  and  character  of  such  corrup- 
tion, fraud  and  collusion  are  to  this 
plaintiff  unknown." 

An  allegation  "defendants  conspired 
together  to  fraudulently  exact  from 
the  plaintiff  an  excessive  amount  of 
interest"  is  insufficient  to  constitute 
actionable  fraud.  Burgess  v.  Commer- 
cial Nat.  Bank,  1  Wis.  59,  128  N.  W. 
436,  following  Herbst  v.  Land  &  Loan 
Co.,  134  Wis.  502,  115  N.  W.  119;  New 
Bank  of  Eau  Claire  V.  Kleiner,  112 
Wis.  287,  87  N.  W.   1090. 

An  allegation  that  "the  defendant 
'by  trick,  or  device,  or  deception,  or 
otherwise,  and  while  said  Fowler  was 
helplessly  intoxicated  and  confined  to 
his  bed'  at  the  defendant's  hotel,  etc., 
'falsely  and  fraudulently  obtained  from 
said  Fowler  $1,200,'  "  is  not  suffi- 
cient. It  conveys  to  the  defendant  no 
information  as  to  what  particular  acts 
of  defendant  plaintiff  complains  of  and 
is  merely  pleading  legal  conclusions. 
Woolsey  v.  Sunderland,  47  App.  Div. 
86,  62  N.  Y.  Supp.  104. 

In  Harris  v.  Bottum,  81  Vt.  346,  70 
Atl.  560,  the  court  says:  "The  replica- 
tion contains  no  substantive  allegation 
of  fraud.  The  use  of  the  words  'un- 
duly influenced'  is  no  more  a  com- 
pliance with  the  rule  than  is  the  aver- 
ment that  certain  things  were  done 
'with  a  fraudulent  design'  or  that  the 
defendant  'craftily  and  subtly  de- 
ceived' the  plaintiff,  which  averments 
have  been  held  insufficient.  Dean  v. 
Mason,  4  Conn.  428,  10  Am.  Dec.  162; 
Evertson's  Exrs.  v.  Miles,  6  Johns. 
(N.  Y.)  138.  The  words  'unduly  in- 
fluenced' are  not  more  than  the  equiv- 
alent of  'falsely  and  fraudulently' 
which  term  was  used  in  the  declara- 
tion in  Wright  v.  Bourdon,  50  Vt.  494. 
The  words  'by  the  unlawful  imprison- 
ment and  fraud  of  the  defendant '  used 


in  the  replication  in  Brainard  v.  Van 
Dyke,  71  Vt.  359,  45  Atl.  758,  were 
held  not  to  meet  the  requirements  of 
the  rule."  In  the  case  at  bar  after 
allegations  that  plaintiff  was  sick,  and 
under  the  influence  of  medicines  taken 
to  alienate  pain  had  become  weak  and 
enfeebled  in  mind,  the  replication 
averred  defendant  "wrongfully  asked, 
procured,  and  unduly  influenced"  plain- 
tiff to  sign  a  certain  release.  This  the 
court  holds  "fails  to  allege  what  means 
the  defendants  used"  and  "how  they 
unduly  influenced ' '  plaintiff  to  sign. 

In  an  action  for  fraudulently  in- 
ducing plaintiff  to  purchase  property  as 
unincumbered  when  it  was  in  fact  in- 
cumbered a  complaint  is  not  objection- 
able as  pleading  conclusions  of  law 
which  declares  that  there  was  in  exist- 
ence at  the  time  of  the  purchase  a 
certain  described  trust  deed  and  that 
said  trust  deed  encumbered  said  prop- 
erty with  a  valid  and  subsisting  lien 
for  an  amount  stated.  These  allega- 
tions are  of  facts  ' '  distinctly  averred ' ' 
and  present  "triable  issues"  within 
the  rules  of  pleading.  Crane  v.  Schae-^,  . 
fer,  140  111.  App.   647.  J-    '"' 

23.  Hillsborough^Grocery  Co.  v.  Le- 
man,  62  Pla.  j&9p>6  So.  684;  Chapman 
v.  Meyers,  84  Neb.  368,  121  N.  W.  245. 

There  must  be  specific  allegations  of 
fact  showing  in  what  the  fraud  con- 
sisted and  how  it  damaged  plaintiff. 
Tolbert  v.  Caledonian  Ins.  Co.,  101  Ga. 
741,  28  S.  E.  991. 

That  facts  may  be  inferred  from 
other  facts  pleaded  is  not  sufficient. 
"The  essential  facts,  though  inferen- 
tial, must  also  in  such  cases  be 
averred. ' '  King  v.  Livingstone  Mfg. 
Co.   (Ala.),  60  So.  143. 

24.  It  is  not  necessary  to  plead  the 
probative  or  evidential  facts.  It  is 
sufficient  if  ultimate  facts  are  alleged 
which  show  the  falsity  of  the  repre- 
sentations. Johnston  v.  Spencer,  51 
Neb.  198,  70  N.  W.  982. 

"While  it  is  not  necessary  or  proper 
that  he  should  spread  out  in  his  plead- 
ing the  evidence  on  which  he  relies,  he 
must  aver  fully  and  explicitly  the  facts 
constituting  the  alleged  fraud,  mere 
conclusions  will  not  avail."     Hale  v. 
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fairly  apprised  of  what  he  is  to  meet,  it  is  sufficient.25 

Where  the  deceit  consists  in  failure  to  disclose,  the  complaint  must 
allege  facts  showing  the  duty  to  disclose.26  It  is  not  necessary  to  call 
the  acts  alleged  fraudulent.27 

2.  False  Representations.  —  "Where  the  action  is  based  on  a  false 
representation,  the  specific  representation  should  be  set  out.38  It  is 
not  sufficient  to  allege  that  the  representations  were  "falsely"  made 
without  in  some  manner  showing  they  were  "fraudulently"  made;29 
but  where  the  representations  are  shown  to  be  fraudulent  a  specific 


West  Virginia  Oil,  etc.  Co.,  11  W.  Va. 
229. 

25.  Ind. — Brier  v.  Mankey,  47  Ind. 
App.  7,  93  N.  E.  672.  Mich.— Smith 
v.  Boyd,  127  Mich.  417,  86  N.  W.  953. 
N.  0. — Case  Threshing  Mach.  Go.  v. 
Feezer,  152  N.  0.  516,  67  S.  E.  1004; 
Mottu  v.  Davis,  151  N.  C.  237,  65  S.  E. 
969. 

"While  the  allegations  of  fraud  in 
some  respects  are  not  as  formal  as 
may  be  desirable  we  regard  them  as 
sufficient.  It  is  true  that  the  mere  use 
of  adjectives  importing  fraud  or  de- 
ceit cannot  be  permitted  to  supply  the 
place  of  the  essential  facts  constituting 
the  fraud  or  deceit  relied  on.  But  an 
impracticable  standard  of  particularity 
is  no  more  required  in  allegations  of 
fraud  than  in  an  indictment.  Mere 
matter  of  evidence  is  not  required  to 
be  stated.  In  the  amended  declaration 
all  the  facts  constituting  the  fraud  are, 
though  somewhat  informally,  plainly  al- 
leged, and  the  defendant  is  fully  ad- 
vised of  the  case  it  is  called  on  to 
meet."  Bogers  v.  Virginia,  etc.  Co., 
149  Fed.  1,  20,  78  C.  C.  A.  615. 

An  allegation  that  alleged  representa- 
tions were  made  "to  induce  persons  to 
become  interested  in  the  sale  of  the 
stock"  tenders  no  issue  as  it  is  "so 
nicely  balanced  as  to  fail  to  disclose 
whether  the  pleader  means  to  allege 
that  the  representations  were  made  to 
invite  the  public  to  buy  or  sell  the 
stock."  The  defendant  "cannot  in 
safety  either  deny  or  admit."  Pollak 
v.  Dodge  Mfg.  Co.,  78  Misc.  350,  138 
N.  Y.  Supp.  429. 

26.  So  the  complaint  must  show  af- 
firmatively the  existence  of  a  confi- 
dential relation.  Bacon  v.  Soule  (Cal.), 
126  Pac.  384. 

27.  Hoffman  v.  Gill,  102  Mo.  App. 
320,  77  S.  W.  146.  Defendant  insisted 
that  the  petition  was  insufficient  be- 
cause it  did  not  allege  that  defendant 
falsely,  fraudulently  and  knowingly  made 
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the  statements.  But  th©  court  says: 
"The  petition  charges  that  'the  de- 
fendant corruptly  and  fraudulently,  with 
the  intent  to  cheat  and  defraud  the 
plaintiff,'  etc.  This  allegation  is  suffi- 
cient in  a  pleading  to  charge  fraud 
in  any  court."  See  also  Sallis  v.  John- 
son, 85  Conn.  77,  81  Atl.  974;  Worth 
v.  Stewart,  122  N.  C.  263,  29  S.  E. 
413. 

It  is  sufficient  that  the  facts  as  set 
out  clearly  show  fraud.  Sallis  v.  John- 
son, 85  Conn.  77,  81  Atl.  974;  Worth  0. 
Stewart,  122  N.  O.  263,  29  S.  E.  413. 

28.  U.  S. — Prudential  Ins.  Co.  v. 
Mohr,  185  Fed.  936.  Fla.— Walter  v. 
Parry,  51  Fla.  344,  40  So.  69.  Idaho. 
Kemmerer  v.  Pollard,  15  Idaho  34,  96 
Pac.  206.  N.  D. — Marshall-McCartney 
Co.  v.  HalloTan,  15  N.  D.  71,  106  N.  W. 
293. 

Where  the  gist  of  the  action  is  the 
false  representation  by  which  it  is 
claimed  defendant  prevented  the  con- 
summation of  a  sale  to  plaintiff's  dam- 
age it  is  not  enough  to  allege  generally 
that  defendant  "by  his  false,  wanton, 
fraudulent,  deceitful  and  wrongful 
statement  and  interference  prevented," 
etc.,  but  the  substance  of  the  state- 
ments, acts  and  conduct  should  be  giv- 
en. Gray  v.  Gregory,  140  Ky.  266,  130 
S.  W.  1093. 

29.  Hoist  v.  Stewart,  154  Mass.  445, 
28  N.  E.  574,  distinguishing  Litchfield 
v.  Hutchinson;  117  Mass.  195,  wherein 
though  the  declaration  did  not  use  the 
word  "fraudulently"  it  alleged  that 
the  representations  were  false  and  that 
defendant  had  knowledge  thereof. 

In  Langsdale  v.  Girton,  51  Ind.  99, 
it  was  held  that  an  answer  was  not 
sufficient  which  alleged  "The  defend- 
ants show  that  because  of  the  defects 
aforesaid,  because  of  the  false  and 
fraudulent  representations  of  said  plain- 
tiff they  have  been  damaged,"  etc. 
This  was  held  not  "a  sufficient  allega- 
tion that  the  representations  set  forth, 
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allegation  of  their  falsity  is  not  required.30  It  has  been  held  that  a 
complaint  should  not  allege  that  the  misrepresentations  were  made 
by  defendant  or  his  agent,31  and  that  it  is  not  necessary  in  alleging 
a  joint  fraud  to  specify  which  representations  were  made  by  each 
defendant.32 

3.  Scienter.  —  No  set  form  of  words  is  required  in  setting  out  the 
scienter.33  It  is  sufficient  to  allege  that  the  representation  was  falsely 
and  fraudulently  made.34    It  is  not  duplicitous  to  charge  that  defend- 


conceding  them  to  be  otherwise  suffi- 
cient, were  fraudulently  made." 

Answer  Must  Allege  Falsity. — "No 
answer  pleading  the  defense  of  fraud 
can  be  good  without  averring  that  the 
representations  stated  as  the  ground  of 
defense .  are  false. ' '  White  v.  The  But- 
ler University,  78  Ind.  585. 

30.  Thomas  v.  Friedman  (Ind.),  96 
N.  E.  578. 

In  an  action  for  deceit  in  inducing 
the  purchase  of  a  promissory  note  and 
trust  deed  whereby  it  was  secured  an 
averment  that  the  signer  of  the  note 
"has  no  title  .  .  .  whereby  the  said 
promissory  note  and  trust  deed  then 
and  there  were  valueless  and  fraud- 
ulent," is  tantamount  to'  an  averment 
that  the  representations  were  false  in 
fact.  Foster  v.  Oberreich,  130  111.  App. 
568,  affirmed  in  230  111.  525,  82  N.  E. 
858. 

"When  it  is  charged  that  a  person 
knows  or  ought  to  know  what  the  fact 
is,  and  that  he  makes  representations 
contrary  to  such  fact,  there  is  a 
sufficient  allegation  of  false  repre- 
sentations and  of  knowledge  on  his 
part  that  they  are  false."  Woteshek 
v.  Neumann  (Wis.),  138  N.  W.  1000. 

Where  only  a  general  demurrer  is 
interposed  an  allegation  that  defendant 
knew  his  promises  to  be  false  and 
fraudulent  sufficiently  shows  by  neces- 
sary implication  that  they  were  in 
fact  false  and  fraudulent  and  that  de- 
fendant had  no  intention  of  perform- 
ing them.  McKay  v.  New  York  L.  Ins. 
Co.,  124  Cal.  270,  56  Pac.  1112. 

31;  The  proper  averment  is  that  they 
were  made  by  defendant  it  then  being 
a  matter  of  proof  whether  they  were 
made  by  defendant  personally  or 
through  an  agent.  Kranz  v.  Lewis,  100 
N.  Y.  Supp.  674. 

Harmless  Error. — Assuming  that  a 
complaint  defectively  alleged  the 
agency  of  defendant's  husband  to  rep- 
resent her  in  the  fraudulent  trans- 
action, the  complaint  is  saved  by  later 


averments  that  she  personally  par- 
ticipated in  the  fraud.  Harlow  v. 
Haines,  63  Misc.  98,  116  N.  Y.  Supp. 
449,  affirmed,  121  N.  Y.  Supp.  1134. 

32.  In  an  action  for  deceit  against 
two  defendants  jointly  it  is  not  proper 
to  order  that  the  complaint  be  made 
more  definite  and  certain  and  specify 
which  representations  were  made  by 
each  defendant.  This  would  in  effect 
be  requiring  the  pleading  of  evidence. 
Oantner  v.  Auerbach,  20  Misc.  281,  45 
N.  Y.  Supp.  846. 

33.  The  words  ' '  fraudulently  and  in- 
tentionally for  the  purpose  of  inducing 
plaintiff  to  enter  into  said  contract" 
are  sufficient  to  charge  the  scienter. 
No  express  form  of  words  is  required. 
The  word  "fraudulently"  imports  that 
representations  were  made  with  knowl- 
edge of  their  falsity.  It  is  sufficient 
if  the  knowledge  can  fairly  be  gathered 
from  the  "averments.  Adams  v.  Barber, 
157  Mo.  App.  370,  139  S.  W.  489. 

34.  Carr  v.  Sanger,  122  N.  Y.  Supp. 
593,  citing  Dudley  v.  Scranton,  57  N.  Y. 
424;  Thomas  v.  Beebe,  25  N.  Y.  244. 
The  court  says,  "It  has  been  long  held 
that  a  pleading  in  this  form  sufficiently 
sets  forth  scienter." 

"This  declaration,  in  all  respects, 
conforms  to  precedents  in  actions  for 
deceit.  It  charges  that  the  defendants 
falsely,  fraudulently  and  deceitfully 
represented  to  the  said  plaintiffs,"  etc. 
Steip  v.  Seguine,  66  N.  J.  L.  370,  49 
Atl.  715.  See  also  Eikel  v.  Von  Fell, 
63  N.  J.  L.  3,  42  Atl.  754,  affirmed,  64 
N.  J.  L.  364,  48  Atl.  1117. 

In  Anderson  v.  Evansville  Brewing 
Assn.  (Ind.  App.),  97  N.  E.  445,  the 
action  being  for  damages  resulting 
from  misrepresentations  as  to  the  char- 
acter of  a  beverage  whereby  plaintiffs 
were  subjected  to  punishment  for  sell- 
ing same  to  others,  it  was  held  un- 
necessary to  allege  that  defendants 
knew  plaintiffs  had  no  license  to  sell 
intoxicants,  since  under  the  statute  de- 
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ant  "well  fcnew  or  ought  to  have  known"  that  representations  were 
false.35 

4.  Intent  To  Defraud.  —  It  is  not  necessary  to  specifically  allege  a 
fraudulent  intent  though  that  is  the  better  practice;36  nor  need  any 
precise  form  of  words  be  used;37  but  where  the  action  is  based  upon 
an  unfulfilled  promise  to  do  something  in  the  future,  care  must  be 
taken  to  allege  the  present  intention  to  deceive.38 


fendant  was   only  authorized  to  make 
sales  to  licensed  dealers. 

35.  This  does  not  charge  different 
causes  of  action  as  to  which  different 
defenses  may  be  interposed,  but  at 
most  indulges  in  a  possible  ambiguity 
of  intimation  as  to  the  character  of 
evidence  intended  to  be  introduced  to 
prove  the  scienter,  and  that  if  the 
words  "ought  to  have  known"  had 
been  omitted  from  the  count,  the  count 
would  still  have  been  provable  by  evi- 
dence that  defendant  "ought  to  have 
known. ' '  Watson  v.  Jones,  41  Fla.  241, 
25   So.   678. 

36.  Zabriskie  v.  Smith,  13  N.  Y. 
322;  Fredericks  v.  Kreuder,  121  N.  Y. 
Supp.  1001.  But  in  Bartholomew  v. 
Bentley,  15  Ohio  659,  670,  the  com- 
plaint was  ordered  amended  because, 
"It  is  thought  that  the  averment  of 
a  fraudulent  design  should  have  been 
made  in  positive  terms,  as  to  each  spe- 
cific act  relied  upon  to  sustain  the 
action."  Especially  should  matters 
not  be  left  to  inference  which  in- 
volved criminal  acts  on  the  part  of 
defendants. 

37.  It  is  not  necessary  to  use  the 
word  "intent"  in  specifying  the  fraud- 
ulent intent.  A  complaint  is  sufficient 
which  contains  equivalent  phrases  as 
that  defendants  representations,  "were 
untrue  and  were  known  to  the  defend- 
ants to  be  untrue  at  the  very  time  the 
same  were  made;"  that  "the  said 
statements  were  so  made  by  defendants 
to  plaintiff  at  the  very  time  of  the 
purchase  ...  to  induce  and  did  induce 
plaintiff  to  purchase;"  and  that 
"plaintiff  had  confidence  in  the  de- 
fendants and  believed  said  statements 
and  representations  to  be  true  and  rely- 
ing wholly  on  the  truth  thereof,  he 
then  and  there  agreed  to  purchase." 
Hodgkins  v.  Dunham,  10  Cal.  App.  690, 
103  Pac.   351. 

Fraudulent  intent  is  implied  by  the 
use  of  the  words  "the  defendants  false- 
ly and  fraudulently  represented  to  the 
plaintiff    with   the    intent   to    deceive 
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him."  The  court  says  in  effect  that 
"false"  may  mean  designedly  untrue 
and  implies  a  purpose  to  deeeive  when 
applied  to  representations  inducing  an 
act  to  another's  injury.  So  standing 
alone  "false"  would  have  been  suffi- 
cient but  all  possible  doubt  is  removed 
where  the  representations  are  alleged 
to  be  fraudulent  as  well  as  false.  Sal- 
lies v.  Johnson,  85  Conn.  77,  81  Atl. 
974. 

A  complaint  sufficiently  avers  an  in- 
tent to  defraud  plaintiff  which  recites 
that  a  certain  false  report  was  made 
"with  intent  to  deceive  and  defraud 
those  who  might  become  purchasers  and 
owners  of  the  stock."  Morse  v.  Swits, 
19'  How.  Pr.  (N.  Y.)  275.  See  also 
Cross  v.  Sackett,  2  Bosw.  (N.  Y.)  617. 

38.  "But  it  is  not  indispensible 
that  this  be  made  by  direct  allegation 
of  an  intention  to  deceive.  No  mere 
form  of  words  is  necessary.  It  is  suffi- 
cient if  from  the  facts  stated  in  their 
ordinary  acceptation  such  intent  may 
be  reasonably  implied  or  inferred." 
Sallies  v.  Johnson,  85  Conn.  77,  81  Atl. 
974. 

Plaintiff  claimed  a  promise  on  the 
part  of  defendant  to  retain  money  paid 
by  plaintiff  in  the  treasury  to  be  used 
as  working  capital.  A  fraudulent  in- 
tent not  to  keep  such  promise  at  the 
time  it  was  made  is  not  alleged  by  the 
averment;  "And  the  nine  thousand  dol- 
lars paid  by  the  plaintiff  to  the  defend- 
ant was  not  put  in  its  treasury  and 
used  as  working  capital,  but  was,  with 
the  approval  of  defendant,  its  directors 
and  managers,  used  for  other  purposes 
than  the  business  of  the  defendant." 
This  was  an  allegation  that  defendant 
failed  to  carry  out  its  promise  but  is 
not  an  allegation  as  to  the  intent.  Mc- 
Comb  v.  C.  R.  Brewer  Lumb.  Co.,  184 
Mass.   276,  68  N.  E.   222. 

"It  certainly  is  not  enough  to  charge 
fraud  in  a  contract  to  say  that  a  con- 
tracting party  did  not  intend  to  carry 
out  such  contract,  without  the  state- 
ment of  any  facts  whatever  establish- 
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5.  Injured  Party's  Reliance.  —  A  direct  allegation  that  the  in- 
jured party  relied  on  the  representation  is  not  necessary  where  the 
facts  alleged  show  he  did  so  rely;39  nor  need  it  be  alleged  in  terms 
that  the  representations  were  believed  to  be  true  where  reliance  and 
action  thereupon  are  alleged,40  though  there  is  authority  to  the  con- 
trary.41 

6.  That  Injured  Party  Did  Act.  —  It  must  be  set  forth  clearly 
that  the  injured  party  did  in  fact  act    upon    the    representation.42 

7.  Damage  or  Injury.43  —  The  plaintiff  must  by  appropriate  allega- 
tion show  that  he  was  damaged.44  A  specific  allegation  of  damage  is  not 
necessary  where  the  pleading  sufficiently  sets  forth  facts  to  show  dam- 
age resulted,45  nor  is  it  sufficient  to  merely  allege  damage  without  facts 


ycg  such  intent,  except  the  ultimate 
failure  to  perform  the  agreement.  Such 
a  failure  is  a  breach  of  the  contract, 
if  anything,  and  not  evidence  of  fraud 
in  its  inception."  In  re  Harker's 
Estate,   113   Iowa  584,   85   N.   W.   786. 

39.  Parsons  v.  Barnes,  91  Neb.  116, 
135  N.  W.  374. 

In  McDonald  v.  Smith,  139  Mich.  211, 
102  N.  W.  668,  it  is  held  a  direct  aver- 
ment that  plaintiff  was  induced  to  act 
in  reliance  on  the  misrepresentations 
is  not  necessary  in  the  absence  of  a 
special  demurrer  and  after  a  plea  of 
the  general  issue.  The  complaint 
clearly  stated  a  cause  of  action  and 
charged  the  inducing  to  act  by  infer- 
ence. 

40.  "This  is  an  allegation  usually 
made,  and  it  is  a  fact  essential 
to  fraud;  but  the  allegation  that  the 
plaintiff  relied  upon  such  representa- 
tions, and  acted  upon  them,  fairly  im- 
ports belief  that  they  are  true."  W. 
&  B.  Douglas  v.  McDermott,  21  App. 
Div.  8,  47  N.  Y.  Supp.  336. 

"The  petition  does  not  allege  in 
terms  that  plaintiff  believed  the  rep- 
resentations, but  does  charge  that  're- 
lying upon  said  representations'  he 
made  the  exchange.  To  our  mind,  this 
is  a  sufficient  allegation  of  belief  in 
the  representations;  the  phrase  above 
quoted  from  the  petition  embodies  the 
idea  of  not  only  believing  but  acting. ' ' 
Quinby  v.  Ayres  (Neb.),  95  N.  W.  464. 

In  Jones  v.  Magoon  (Minn.),  138 
N.  W.  686,  while  holding  it  was  not 
necessary  to  allege  that  plaintiff  "be- 
lieved the  misrepresentations,"  the 
equivalent  is  found  in  the  case  at  bar 
in  the  allegations  that  plaintiff  "relied 
upon  the  representations  and  was  in- 
duced thereby  to  enter  into  the  con- 
tract." 


41.  In  Carson  v.  Houssels  (Tex.  Oiv. 
App.),  51  S.  W.  290,  a  complaint  was 
held  insufficient  which  recited  that 
plaintiff  "relying  upon"  the  alleged 
misrepresentations  made  the  purchase. 
The  court  says,  "Appellant  must  have 
been  ignorant  of  its  falsity  and  have 
been  actually  deceived  thereby,  and  his 
petition   should   have   so  alleged." 

42.  See  Spencer  v.  Johnston,  58  Neb. 
44,  78'  N.  W.  482. 

An  averment  that  defendant  stated 
he  had  authority  to  "tell"  plaintiff 
certain  things  does  not  amount  to  an 
averment  that  defendant  did  "tell" 
those  things  and  that  plaintiff  acted 
thereon  to  her  damage. ' '  Boyd  v. 
Schussler,  81  N.  J.  L.  275,  80  Atl.  107. 

It  is  not  necessary  to  allege  in  ad- 
dition that  plaintiff  would  not  have 
taken  the  action  he  did  if  the  rep- 
resentations had  not  been  made.  Drake 
v.  Holbrook,  23  Ky.  L.  Rep.  1941,  66 
S.  W.  512.  Compare  Benolkin  v.  Guth- 
rie, 111  Wis.  554,  87  N.  W.  466. 

43.  Compare  supra,  I,  and  VIII,  B,  4. 

44.  Ott  v.  Hood,  152  Wis.  97,  139 
N.   W.    762. 

45.  "The  allegation  that  defendant 
by  means  of  the  fraud,  obtained  from 
and  converted  $7,297.30  of  plaintiff's 
moneys,  is  a  sufficient  allegation  of 
damages  as  against  a  demurrer."  Berry 
v.  Kolb   (Minn.),  139  N.  W.  138. 

It  is  a  sufficient  allegation  that  cer- 
tain soldier's  additional  homestead 
script  claimed  to  have  been  fraudulently 
sold  to  plaintiff,  was  of  no  value  where 
it  is  stated  that  the  soldier  in  whose 
name  the  script  ran  "was  not  entitled 
to  any  additional  entry  under  the  Uni- 
ted States  land  laws  as  a  soldier." 
Parsons  v.  Barnes,  91  Neb.  116,  135 
N.  W.  374. 

In.  an  action  for  deceit  in  inducing 

Vol.  X 


58 


FRAUD  AND  DECEIT 


on  which  it  may  be  based46  showing  that  the  damage  is  the  proximate 
result  of  the  deceit  ;47  but  having  set  forth  facts  showing  damage  it  is 
not  necessary  to  further  plead  the  manner  in  which  the  damage 
resulted.48 

The  usual  rule  applies  that  it  is  not  fatal  to  demand  elements  of 
damage  which  are  not  recoverable  provided  a  good  ground  of  damage 
is  alleged.49 

D.  Answer.50  —  It  has  been  held  that  defendant  may  plead  the 
general  issue  when  charged  with  the  commission  of  a  fraud,51  but 


the  purchase  of  stock  in  a  corporation 
by  false  representations  as  to  the  ex- 
istence of  outstanding  notes  payable,  it 
is  not  necessary  that  the  complaint 
should  allege  in  so  many  words,  that 
the  stock  was  less  valuable  by  reason 
of  the  outstanding  notes.  That  conclu- 
sion is  deducible  from  the  facts  al- 
leged. Mills  v.  Knudson,  54  Wash.  614, 
103  Pac.  1123. 

Defendant  sold  plaintiff  the  lease,  fix- 
tures, liquors,  etc.  pertaining  to  a  bar- 
room and  falsely  represented  that  he 
had  a  license  to  sell  liquors  at  retail.  It 
was  held  plaintiff  could  not  introduce 
evidence  of  damages  by  his  conviction 
and  imprisonment  for  selling  liquor 
without  a  license,  because  such  dam- 
ages were  not  specially  pleaded.  Mar- 
tachowski  v.  Orawitz,  14  Pa.  Super.  Ot. 
175. 

46.  In  Merchants  &  Miners  State 
Bank  v.  Chisholm  (Minn.),  138  N.  W. 
682,  it  is  held  that  while  the  mere  al- 
legation that  plaintiff  has  been  damaged 
in  a  certain  sum  by  the  fraudulent  and 
unlawful  acts  of  defendant  pleaded  is 
not  sufficient,  when  read  with  other  al- 
legations showing  that  the  fraudulent 
acts  induced  plaintiff  to  make  a  loan, 
coupled  with  the  inference  that  the  note 
was  not  paid,  and  that  if  security  was 
given  it  was  worthless;  damage  is  suffi- 
ciently averred. 

Assuming  that  the  action  could  be 
brought  for  fraud  in  failing  to  furnish 
money  to  run  a  concern,  a  complaint  is 
defective  which  does  not  set  out  as  a 
basis  on  which  the  damages  may  be 
computed,  the  rate  of  interest  at  which 
the  money  was  agreed  to  be  loaned  and 
the  rate  actually  paid  by  plaintiff  be- 
cause of  defendant's  failure  to  carry  out 
his  agreement.  Smith  v.  Parker,  148 
Ind.  127,  45  N.  E.  770. 

"If  the  measure  of  damages  for 
fraudulently  inducing  the  compromise 
of  a  disputed  claim  be  not  the  face  of 
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the  claims,  it  is  obvious  that  a  com- 
plaint to  recover  such  damages  must 
contain  some  allegations  by  which  the 
amount  of  plaintiff's  damage  may  be 
determined."  The  court  held  that  the 
allegation  "except  for  the  fraud  and 
deception  practiced  upon  them  by  de- 
fendant, plaintiffs  would  not  have  sur- 
rendered said  policy  for  any  sum  less 
than  the  sum  of  $10,000"  was  not  an 
allegation  of  the  value  of  the  claim 
upon  the  policy.  Westerfeld  v.  New 
York  Life  Ins.  Co.,  157  Cal.  339,  107 
Pac.  699. 

47.  Marshall-McCartney  Co.  v.  Hal- 
loran,  15  N.  D.  71,  106  N.  W.  293; 
Brown  v.  Ocean  Ace.  etc.  Corp.,  153 
Wis.  196,  140  N.  W.  1112. 

48.  Rogers  v.  Virginia,  etc.  Co.,  149 
Fed.  1,  78  C.  C.  A.  615. 

In  an  action  to  recover  damages  for 
deceit  it  is  a  sufficient  allegation  of 
plaintiff's  injury  where  the  complaint 
states  that  acting  on  the  alleged  false 
statements  they  "took  certain  stock 
holdings  in  said  corporation."  Under 
the  ruling  in  Buffalo  &  N.  Y.  C.  E.  Oo. 
v.  Dudley,  14  N.  Y.  336,  that  one  who 
"takes"  shares  of  stock,  subscribed 
previously  to  the  incorporation  creates, 
at  least,  an  implied  promise  to  pay  for 
the  shares,  plaintiffs  are  entitled  to  at 
least  nominal  damages.  It  was  not 
necessary  to  specifically  allege  what 
they  paid  for  the  stock  or  what  other 
action  they  took  which  resulted  in  their 
damage.  Stirrup  v.  Trafton,  136  N.  Y. 
Supp.  1052. 

49.  Shaw  v.  Gilbert,  111  Wis.  165, 
86  ST.  W.  188. 

50.  See  also  the  titles  "Answers;" 
"Denials." 

51.  In  Florida  the  plea  of  "not 
guilty"  has  been  held  proper  under  the 
statute.  See  West  Florida  Land  Co. 
v.  Studebaker,  37  Fla.  28,  19  So.  176. 
See  also  cases  in  following  note,  and  7 
Standard  Proc.  66,  et  seq.t  88,  et  seq. 
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whether  the  effect  of  such  a  plea  is  to  put  in  issue  more  than  the  bare 
commission  of  the  deceit  is  a  matter  of  local  practice.52 

IX.  VARIANCE.53  —  A.  Proof  Must  Conform  to  Pleadings 
Generally.  —  The  general  rule  prevails  that  one  can  only  recover  on 
the  allegations  made  in  his  pleadings.54  Therefore  where  one  has  set 
out  fraud  and  deceit  he  cannot  recover  upon  a  warranty  express05 
or  implied,56  nor  upon  a  promise  to  reimburse  should  the  representa- 
tions prove  untrue;57  nor  is  he  entitled  to  relief  on  the  ground  of 
mutual  mistake.58 

The  usual  rule  prevails  that  an  immaterial  variance  is  harmless,59 
subject  to  the  exception  sometimes  made  that  relevant  matter  not 
necessary  to  be  pleaded  must  be  proved  as  laid.60 


52.  ' '  The  plaintiffs  also  contend  that 
the  .  .  .  plea  of  not  guilty  operates  as 
a  denial  only  of  the  deceit  alleged,  and 
not  of  the  facts  stated  in  the  induce- 
ment. This  is  so  under  Eeg.  Gen.  Hil., 
4  Win.  IV.,  to  which  they  refer,  but  not 
so  at  the  common  law  where,  in  case, 
anything  is  admissible  under  the  gen- 
eral issue  that  shows  that  the  defend- 
ant is  not  guilty  of  anything  action- 
able in  respect  of  the  matter  charged 
in  the  declaration."  Kennett  v.  Tudor 
(Vt.)  81  Atl.  633. 

Defendants,  sued  for  damages  for 
false  representations  in  the  sale  of  a 
horse,  cannot  under  the  general  denial 
show  either  that  plaintiffs  had  not  paid 
the  purchase  money  notes  and  so  have 
suffered  no  damage,  or  that  plaintiffs 
knew  the  condition  of  the  horse.  Prall 
V.  Peters,  32  Neb.  832,  49  N.  W.  767. 
.  Matter  of  inducement  not  put  in  is- 
sue.    7  Standard  Pkoc.  70. 

53.  See  the  title  "Variance,"  and 
13'  Encyclopedia  of  Evidence  611,  et 
seq. 

54.  Where  the  fraud  set  out  is  the 
intent  not  to  keep  a  certain  promise 
regarding  the  retention  of  moneys  paid 
in  by  plaintiff  as  working  capital,  it  is 
not  proper  to  leave  to  the  jury  the  ques- 
tion of  fraud  in  using  the  capital  to 
pay  certain  debts  except  in  so  far  as 
that  has  a  bearing  on  the  question  of 
failure  to  retain  the  moneys  paid  in  by 
plaintiff.  MeComb  v.  C.  E.  Brewer 
Lumber  Co.,  184  Mass.  276,  68  N.  E. 
222. 

Where  false  representations  are  al- 
leged to  have  been  made  in  January 
there  is  no  variance  in  proving  admis- 
sions of  the  representations  made  in 
the  following  June.  Lefler  v.  Fox,  92 
N.  T.  Supp.  227. 

55.  Dutton  v.  Pyle,  7  Pa.  Super.  353. 


56.  Griffin  v.  Star  Printing  Co.,  1 
Boyce  (Del.)  169,  74  Atl.  1072. 

57.  Eckman  v.  Webb,  116  HI.  App. 
467. 

58.  Connell  v.  El  Paso  G.  M.  &  M. 
Co.,  33  Colo.  30,  78  Pac.  677;  Camp  v. 
Carithers,  6  Ga.  App.  608,  65  S.  E.  583. 

59.  The  gist  of  the  action  being  the 
fraud  and  deceit  the  precise  form  of 
the  contract  by  which  plaintiff  was  in- 
duced to  part  with  his  money  is  im- 
material. Therefore  under  a  declara- 
tion alleging  that  defendant  "sold" 
property  to  plaintiff  a  paper  purporting 
to  be  a  lease  of  the  property  may  be 
■given  in  evidence.  The  court  says  it 
is  not  necessary  to  decide  just  what 
the  "precise  legal  character"  of  the 
paper  was.  It  appears  to  have  been  a 
contract  of  sale  in  the  form  of  a  lease. 
Packard  v.  Pratt,  115  Mass.  405. 

The  alleged  fraud  consisted  in  induc- 
ing plaintiffs  to  dispose  of  their  inter- 
est in  an  estate  for  $300.  The  com- 
plaint charged  that  defendants  knew 
plaintiff's  intestate  "left  an  estate  of 
the  value  of  about  $4,500."  The  find- 
ing was  that  defendants  knew  the  es- 
tate was  of  the  value  of  about  $2,700. 
This  variance  was  immaterial.  Wilson 
v.  Nichols,  72  Conn.  173,  43  Atl.  1052. 

In  an  action  for  fraud  based  upon 
defendant's  misrepresentations  whereby 
he  induced  plaintiff  to  pay  him  money 
on  a  "check,"  the  variance  is  imma- 
terial that  the  instrument  offered  in 
evidence  may  possibly  have  been  a 
"draft"  according  to  exact  legal  defin- 
ition. Hengen  v.  Lewis,  91  N.  T.  Supp. 
77. 

60.  In  Lindsay  v.  Davis,  30  Mo.  406, 
following  the  rule  that  even  an  unnec- 
essary but  relevant  averment  must  be 
proved,  the  court  held  plaintiff  was 
bound  to  prove  that  the  disease  a  pur- 
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B.  Evert  Representation  Need  Not  Be  Proved"  as  Laid.  —  It  is 
not  necessary  to  prove  every  representation  declared  to  have  been 
made,61  but  it  is  sufficient  to  prove  any  one  which  of  itself  makes  a 
cause  of  action.62  It  is  not  necessary  to  prove  misrepresentation  pre- 
cisely as  laid  nor  in  all  its  different  forms  but  it  is  sufficient  to  prove 
substantially  all  the  material  allegations.63 

C.  Variance  as  to  Kind  or  Degree  of  Fraud.  —  "Where  actual 
fraud  is  alleged,  constructive  fraud  cannot  be  shown,64  nor  can  one 
recover  Upon  a  concealment  where  he  has  alleged  an  active  fraud.06 

D.  Variance  as  to  Parties  to  Misrepresentations.  —  If  the  de- 
ceit alleged  be  by  conspiracy  to  misrepresent,  the  conspiracy  must  be 
proved.66  If  the  representations  are  alleged  to  have  been  made  by 
certain  parties  one  cannot  recover  on  representations  made  by  other 
parties  in  the  absence  of  allegations  of  agency  or  conspiracy,67  but 


chased  animal  had  was  "glanders,"  he 
having  so  alleged,  though  under  the 
declaration  that  defendant  had  made 
false  representations  as  to  its  sound- 
ness he  would  be  liable  if  the  animal 
was  known  to  him  to  be  unsound  though 
■he  did  not  know  the  precise  nature  of 
the  disease.  See  also  T.  C.  Power  & 
Bro.  v.  Turner,  37  Mont.  521,  97  Pac. 
950. 

The  gist  of  the  action  being  the  false 
representations  by  which  plaintiffs  were 
induced  to  buy  stock  there  is  no  vari- 
ance in  showing  that  the  stock  was 
actually  received  from  a  party  other 
than  defendants.  Basse  v.  Preund,  119 
Mich.  358,  78  N".  W.  131.  But  compare 
Hubbard  v.  Long,  105  Mich.  442,  63  N. 
W.  644,  where  the  allegation  was  that 
plaintiff  purchased  of  defendant  and 
the  proof  showed  a  purchase  from  the 
corporation  and  that  defendant  w.as  not 
interested.  This  was  held  a  fatal  vari- 
ance. 

61.  Pinch  v.  Hotaling,  142  Mich.  521, 
106  N.  W.  69. 

Compare  Kendrick  v.  Ryus,  225  Mo. 
150,  123  S.  W.  937,  where  an  instruc- 
tion was  held  erroneous  which  used  the 
conjunctive  "and"  instead  of  the  dis- 
junctive "or"  in  setting  out  the  vari- 
ous representations  made. 

"Plaintiff  was  not  required  to  prove 
each  and  every  one  of  the  statements 
which  he  claimed  defendant  made  as  an 
inducement  to  the  sale.  This  is  fund- 
amental doctrine."  Long  v.  Davis,  136 
Iowa  734,  114  N.  W.  197. 

62.  Endsley  v.  Johns,  120  111.  469, 
12  N.  E.  247,  followed  in  Crane  v. 
Schaefer,  140  111.  App.  647. 

Where  a  complaint  contains  two  dis- 
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tinct  grounds  of  fraud,  one  upon  the 
theory  that  defendant  had  no  right  to 
pledge  her  husband's  credit,  the  other 
founded  upon  false  representations  as 
to  the  husband's  property  holdings,  re- 
covery might  be  on  either  ground. 
There  is  no  variance  because  plaintiff 
fails  to  prove  both.  Edward  Malley  Co. 
v.  Button,  77  Conn.  571,  60  Atl.  125. 

63.  Endsley  v.  Johns,  120  111.  469,  12 
N.  E.  247,  followed  in  Crane  v.  Schaefer, 
140  111.  App.  647. 

64.  Haynes  v.  McKee,  43'  N.  Y.  Supp. 
1126. 

65.  Markham  v.  Emerson,  69  Mo. 
App.  292;  Baird  &  Scales  v.  Tyler  Bldg. 
etc.  Assn.  (Tex.  Civ.  App.),  147  S.  W. 
116S. 

An  answer  alleged  active  fraud  by 
means  of  misrepresentations  including 
representations  as  to  the  solvency  of  a 
certain  party  known  to  plaintiff  to  be 
insolvent.  In  connection  with  that 
statement  the  pleader  alleged  "which 
said  fact  was  wilfully  concealed."  Un- 
der this  answer  only  the  active  fraud 
could  be  set  up  and  not  passive  con- 
cealment by  mere  silence.  American 
Surety  Co.  v.  Pacific  Surety  Co.,  81 
Conn.  252,  70  Atl.  584. 

66.  111. — Emmerson  v.  Hutchinson, 
63  111.  App.  203.  Mich. — Pforzheimer 
v.  Selkirk,  71  Mich.  600,  40  N.  W.  12. 
Tex.— Baird  &  Scales  v.  Tyler  Bldg., 
etc.  Assn.  (Tex.  Civ.  App.),  147  S.  W. 
1168. 

But  compare  Lefller  v.  Fox,  92  K.  Y. 
Supp.  227,  where  such  varia'nce  was 
held  immaterial  as  the  gravamen  is  the 
fraud  and  damage. 

67.  Jackson  v.  Collins,  39  Mich.  557. 
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it  is  no  variance  to  plead  representations  made  to  plaintiff  and  prove 
they  were  made  to  his  agent.68 

X.  QUESTIONS  OP  LAW  OR  FACT.69  —  A.  Generally  a  Ques- 
tion of  Fact.70  —  Since  fraud  is  for  the  most  part  a  question  of  fact71 
whether  or  not  fraud  has  been  committed  in  any  particular  case  is 
usually  broadly  stated  to  be  a  question  of  fact  for  the  jury.72  But  a 
more  exact  statement  of  the  rule  is  that  the  determination  of  the  exist- 
ence of  the  acts  constituting  the  fraud  is  for  the  jury,  but  whether 
the  facts  if  established  constitute  legal  fraud  is  a  question  of  law  for 
the  court.73  And,  of  course,  if  there  be  no  evidence  supporting  the 
allegations  of  fraud  the  ease  may  be  taken  from  the  jury.74 

B.  Existence  op  Elements.  —  "Whether  the  elements  which  go  to 
to  make  up  a  legal  fraud  do  in  fact  exist  is  clearly  for  the  jury.75 


68.  Sudworth  v.  Morton,  137  Mich. 
575,  100  N.  W.  769. 

69.  See  the  title  "Trial"  for  a  gen- 
eral discussion  of  questions  of  law  and 
fact. 

70.  Says  Mr.  Chief  Justice  Bean  in 
Kabat  v.  Moore,  48  Ore.  191,  85  Pac. 
506,  "Where  fraud  is  an  issue,  it  is 
generally  to  be  ascertained  from  all 
the  testimony  and  such  inferences  as 
may  be  legitimately  drawn  from  it. 
It  is  seldom  that  it  can  be  established 
by  the  direct  and  positive  testimony 
of  witnesses.  It  is  a  question  for  the 
jury,  who  are  the  judges  of  the  credi- 
bility of  the  witnesses,  the  weight  of 
their  testimony,  and  the  inferences  to 
be  drawn  from  the  circumstances  at- 
tending the  particular  transaction." 

71.  "Fraud  in  fact  is  always  a 
question  for  the  jury  and  however  con- 
vincing may  be  the  evidence  on  the  sub- 
ject, it  would  be  to  confound  the  prov- 
ince of  the  two  tribunals  for  the  court 
to  assume  the  decision  of  it."  Lou- 
cheim  v.  Henszey,  77  Pa.  305,  quoted 
with  approval  in  Fry  v.  National  Glass 
Co.,  219  Pa.  514,  69  Atl.  56. 

72.  U.  S.— Ball  v.  Warrington,  108 
Fed.  472,  47  C.  C.  A.  447.  Ark.— Hutch- 
inson v.  Gorman,  71  Ark.  305,  73  S.  W. 
793.  Ga. — Johnson  v.  Renfroe,  73  Ga. 
138.  La. — Abat  v.  Segura,  6  Mart.  (N. 
S.)  237.  N.  Y. — Hines  v.  John  Hancock 
Mut.  Life  Ins.  Co.,  63  N.  Y.  Supp.  973. 

73.  Caswell  v.  Hunton,  87  Me.  277, 
32  Atl.  899. 

See  also  Pennsylvania  Mut.  Life  Ins. 
Co.  v.  Crane,  134  Mass.  56,  where  de- 
fendant having  interposed  the  defence 
of  false  representations  to  a  suit  on  his 
promissory  note  objected  to  an  instruc- 
tion limiting  the  jury  to  the  question 
whether  representations  had  been  false- 


ly and  fraudulently  made.  But  the 
court  says  "It  was  not  for  the  jury  to 
determine  what  was  the  responsibility 
incurred  by  the  plaintiff,  if  its  repre- 
sentations were  fraudulent  and  false, 
nor  what  was  their  bearing  upon  the 
contract. ' ' 

An  instruction  "that  if  the  defend- 
ant made  the  representations  alleged  in 
the  declaration,  or  the  material  part  of 
them,  and  that  such  representations,  or 
the  material  part  of  them  were  false, 
etc.,  then  the  verdict  should  be  for  the 
plaintiff"  is  erroneous  as  leaving  to  the 
jury  to  determine  what  part  of  the  al- 
leged representations  were  material, 
which  is  a  question  of  law  for  the 
court.  Endsley  v.  Johns,  120  111.  469, 
12  N.  E.  247. 

"What  constitutes  fraud  is  a  ques- 
tion of  law  for  the  court."  Griffin  V. 
Star  Printing  Co.,  1  Boyee  (Del.)  169, 
74  Atl.  1072. 

Whether  there  is  any  evidence  to 
show  fraud,  or  facts  from  which  the 
jury  may  reasonably  infer  fraud,  would 
in  most  cases  at  least  be  for  the  court 
to  determine.  Monad  Engineering  Co. 
v.  Stewart  (Del.),  78  Atl.  598. 

74.  Carr  v.  Sanger,  122  N.  Y. 
Supp.  593.  See  also  Wilcox  v.  County 
of  Perkins,  70  Neb.  139,  97  N.  W.  236. 

Judgment  Non  Obstante. — In  Mur- 
phey  v.  Greybill,  34  Pa.  Super.  339, 
it  is  held  that  the  rules  for  judgment 
non  obstante  are  the  same  where  the 
question  of  fraud  is  involved  as  in 
other  cases.  That  is  to  say  if  the  evi- 
dence was  such  that  a  binding  direc- 
tion would  have  been  proper  under  the 
method  of  proceeding  a  judgment  non 
obstante  would  be  proper." 

75.  Patten  v.  Field,  108  Me.  299,  81 
Atl.  77. 
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Thus  it  is  for  them  to  determine  whether  the  representations  were 
made,76  and  were  in  fact  false,77  and  made  with  knowledge  of  their 
falsity,78  or  recklessly  and  negligently,79  and  with  intent  to  defraud.s° 

Eeliance  by  Injured  Party.  —  Whether  the  injured  party  relied  on  the 
representations  and  was  induced  by  them,  to  act,81  and  whether  under 
the  circumstances,  he  was  justified  in  so  relying,82  or  was  negligent  and 
failed  to  use  due  diligence  to  ascertain  true  conditions  are  for  the  jury.88 

Damage.  —  "Whether  one  has  in  fact  been  damaged  by  a  judgment 
taken  against  him  is  for  the  jury.84 
C.    Nature  of  Representations.  —  Whether  a  statement  made  was 


76.  Abmeyer  v.  First  Nat.  Bank,  76 
Kan,  877,  92  Pac.  1109,  Nichols  v. 
Coleman,  96  App.  Div.  353,  89  N.  Y. 
Supp.  234. 

77.  Abmeyer  v.  First  Nat.  Bank,  76 
Kan.  877,  92  Pac.  1109. 

78.  "The  question  of  deception — of 
knowledge — is  one  for  the  jury  to  de- 
cide, and  not  for  the  court."  Owens  v. 
Rector,  44  Mo.  389. 

79.  Magruder  v.  Montgomery,  33 
App.  Cas.  (D.  C.)   133. 

80.  U.  S. — International  Banking 
Corp.  p.  Payne,  188  Fed.  40,  110  O.  C. 
A.  418.  Ga. — Summerour  v.  Pappa,  119 
Ga.  1,  45  S.  E.  713;  Perkins  Mfg.  Co.  v 
Williams,  98  Ga.  388,  25  S.  E.  556. 
la.— Warfield  v.  Clark,  118  Iowa  69,  91 
N.  W.  833.  Kan. — Abmeyer  v.  First 
Nat.  Bank,  76  Kan.  877,  92  Pae.  1109. 
Mass. — Gurney  v.  Fenney,  197  Mass. 
457,  84  N.  E.  428.  Minn. — Haven  v. 
Neal,  43  Minn.  315,  45  N.  W.  612. 
N.  Y. — Hines  v.  John  Hancock  Mut. 
Life  Ins.  Co.,  63  N.  Y.  Supp.  973;  Siel- 
ing  v.  Clark,  18  Misc.  464,  41  N.  Y. 
Supp.  982. 

"Whether  there  was  a  fraudulent  in- 
tent on  the  part  of  the  defendant  in 
suppressing  the  fa.ct  found  to  be  within 
his  knowledge  was  a  question  for  the 
jury  to  be  inferred  from  the  facts  and 
circumstances  of  the  transaction." 
Lunn  v.  Sherman,  93  N.  C.  164. 

81.  111.— Kehl  v.  Abram,  210  111.  218, 
71  N.  E.  347,  affirming  112  111.  App.  77. 
la.— Warfield  v.  Clark,  118  Iowa  69,  91 
N.  W.  833.  Kan. — Abmeyer  v.  First 
Nat.  Bank,  76  Kan.  877,  92  Pae.  1109. 
Mass. — Townsend  v.  Niles,  210  Mass. 
524,  96  N.  E.  1035;  Allen  v.  Truesdell, 
135  Mass.  75.  N.  D.— Ohilson  v.  Hous- 
ton, 9  N.  D.  498,  84  N.  W.  354.  N.  Y.— 
Henn  v.  Douglass,  131  N.  Y.  Supp. 
810.  Tex.— 'Collins  v.  Chipman,  41  Tex. 
Civ.  App.   563,  95  S.  W.  666.     Wis.— 
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Schauer  v.  Bodenheimer,  150  Wis.  550, 
137  N.  W.  785. 

"Unless  it  conclusively  appears  that 
the  purchaser  either  had  no  right  to 
rely  on  the  representations,  or  in  fact 
did  not  rely  on  them,  the  question  is 
for  the  jury."  Brown  v.  Andrews,  116 
Minn.  150,  133  N.  W.  568. 

As  Affected  by  Former  Confidential 
Relation.  —  Whether  notwithstanding 
the  severance  of  the  relation  of  prin- 
cipal and  agent  a  confidential  relation 
continued  up  to  the  time  of  the  sale 
and  whether  on  account  of  such  rela- 
tion plaintiff  relied  upon  defendant  to 
disclose  information,  and  whether  de- 
fendant did  conceal  information  with 
knowledge  of  such  reliance  are  all  ques- 
tions of  fact  for  the  jury.  McDonough 
v.  Williams,  77  Ark.  261,  92  S.  W.  783. 

82.  Kan. — Abmeyer  v.  First  Nat. 
Bank,  76  Kan.  877,  92  Pac.  1109. 
Mass. — Townsend  v.  Niles,  210  Mass, 
524,  96  N.  E.  1035;  Thomson  v.  Pente- 
cost, 206  Mass.  505,  92  N.  E.  1021,  fol- 
lowing Whiting  v.  Price,  172  Mass.  240, 
51  N.  E.  10«4.  Mich. — Krause  v.  Cook, 
144  Mich.  365,  108  N.  W.  81. 

83.  Summerour  v.  Pappa,  119  Ga.  1, 
45  S.  E.  713.  See  also  El.— Kehl  v. 
Abram,  210  111.  218,  71  N.  E.  347, 
affirming  112  111.  App.  77.  Mass. — Roll- 
ins v.  Quimby,  206  Mass.  391,  92  N.  E. 
493;  Lee  v.  Tarplin,  183  Mass.  52,  66 
N.  E.  431.  Mich— Yanelli  v.  Little- 
John,  137  N.  W.  723.  N.  C— White 
Sewing  Machine  Co.  v.  Bullock,  76  S.  E. 
634.  Wash. — Wooddy  v.  Benton  Water 
Co.,  54  Wash.  124,  102  Pac.  1054. 

84.  Pitzer  v.  Decker  (Tex  Civ.  App.), 
135  S.  W.  161.  The  judgment  debtor 
being  insolvent  it  was  claimed  he  was 
not  damaged  as  a  matter  of  law  by 
the  judgment  fraudulently  obtained 
against  him. 


FRAUD  AND  DECEIT 


63 


in  fact  a  representation  or  a  mere  expression  of  opinion,85  or  "seller's 
talk"  is  for  the  jury.86 

Existing  Facts  or  Future  Conditions.  —  It  is  also  for  the  jury  to  deter- 
mine whether  a  statement  is  a  representation  as  to  an  existing  fact,  or 
partly  promissory,87  or  expressive  of  an  opinion  as  to  future  condi- 
tions.88 

Concealment.  —  Whether  there  has  been  a  concealment  of  conditions 
is  a  question  of  fact  for  the  jury.89 

D.  Waiver,  Estoppel  or  Repudiation.  —  Plaintiff's  intent  as  con- 
stituting waiver  is  for  the  jury,90  as  is  the  question  of  his  implied 
notice.91  Whether  the  acts  of  the  party  defrauded  amount  to  re- 
pudiation and  notice  is  a  question  of  fact.92 

XL  INSTRUCTIONS.  — A.  General  Rules  Applicable.  —  The 
rules  governing  instructions  generally93  apply  to  fraud  eases.  Thus 
abstract  propositions  of  law  relative  to  matters  not  in  issue  should 
not  be  given,94  while  on  the  other  hand  fraud  being  of  the  gist  of  the 
action  it  must  not  be  ignored.95 

B.  Charging  on  the  Representations.  —  Where  an  instruction 
gives  a  correct  rule  as  to  the  effect  of  "fraudulent"  representations  it 


85.  U.  S.— L.  J.  Mueller  Furnace 
Co.  v.  Cascade  Foundry  Co.,  145  Fed. 
596,  140  Fed.  791.  Colo. — American 
Nat.  Bank  v.  Hammond,  25  Colo.  367, 
55  Pac.  1090;  Mayo  v.  WaMgreen,  9 
Colo.  App.  506,  50  Pac.  40.  N.  Y. 
Hawley  v.  Wicker,  102  N.  T.  Supp.  711. 
N.  C— Whitehurst  v.  Life  Ins.  Co.,  149 
N.  C.  273,  62  S.  E.  1067.  Wash.— Si- 
mons v.  Cissna,  60  Wash.  141,  110  Pae. 
1011. 

Statements  as  to  land  being  free 
from  weeds,  and  how  it  lay  as  respects 
drainage  are  for  the  jury  on  the  ques- 
tion of  representation  or  opinion.  Het- 
land  v.  Bilstad,  140  Iowa  411,  118  N. 
W.  422. 

86.  Ind. — Stauffer  v.  Hulwick,  96 
N.  E.  154;  New  v.  Jackson  (Ind.  App.), 
96  N.  E.  328.  la. — Mattauch  v.  Walsh, 
136  Iowa  225,  113  N.  W.  818.  Mich  — 
Jackson  v.  Collins,  39  Mich.  557.  Minn. 
Adan  v.  Steinbrecher,  116  Minn.  174, 
133  N.  W.  477. 

87.  Gurney  v.  Tenny,  197  Mass.  457, 
84  N.  E.  428. 

88.  In  Belka  v.  Allen,  82  Vt.  456, 
74  Atl.  91,  the  action  being  for  mis- 
representations inducing  the  purchase  of 
a  farm,  it  was  held  to  be  a  question 
for  the  jury  whether  defendant's  state- 
ment that  the  place  "would  keep  25 
cows"  applied  to  present  or  future  con- 
ditions. It  cannot  be  said  as  a  matter 
of  law  to  apply  only  to  the  future. 


89.  Ark. — McDonough  v.  Williams, 
77  Ark.  261,  92  S.  W.  783.  Mo.— Lind- 
say v.  Davis,  30  Mo.  406.  Wis.— 
Schauer  v.  Bodenheimer,  150  Wis.  550, 
137  N.  W.  785. 

90.  Dayton  v.  Monroe,  47  Mich.  193, 
10  N.  W.  196. 

The  issue  as  to  whether  plaintiff's  in- 
tention in  accepting  certain  additional 
stock  at  a  stockholders'  meeting  was 
to  waive  his  claim  against  defendant 
for  fraud  in  inducing  his  original  pur- 
chase of  stock  is  for  the  jury.  Ken- 
nedy v.  Bender  (Tex.),  135  S.  W.  524. 

91.  The  questions  as  to  how  far  a 
certain  person  whom  it  was  claimed, 
had  notice  of  actual  conditions,  in  fact 
represented  and  acted  for  plaintiff,  and 
to  what  extent  plaintiff  was  bound  by 
his  knowledge  are  for  the  jury.  Lee  v.. 
Tarplin,  183  Mass.  52,  66  N.  E.  431. 

92.  McLaughlin  v.  Thomas  (Conn.), 
85  Atl.  370. 

93.  See  the  title  "Instructions." 

94.  Bartles  v.  Courtney,  6  Ind.  Ter. 
a79,  98  S.  W.  132. 

95.  White  v.  Eeitz,  129  Mo.  App. 
307,  108  S.  W.  601. 

Charging  on  the  Degree  of  Proof. 
Lepley  v.  Anderson,  142  Wis.  668,  125 
N.  W.  433. 

Generally  as  to  degree  of  proof  see 
6  Encyclopedia  op  Evidence,  title 
"Fraud." 
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is  not  necessary  to  distinguish  them  from  "false"  representations." 
The  other  elements  having  been  set  out  it  is  not  necessary  to  more 
specifically  charge  upon  the  materiality    of    the    representations." 

C.  Chaeging  on  Intent  and  Knowledge.  —  In  charging  on  the 
presumption  of  fair  dealing  it  is  not  erroneous  to  add  the  words  "un- 
less proven  by  the  preponderance  of  the  evidence  to  be  otherwise."88 
The  issue  as  to  the  intent  should  be  clearly  stated  to  the  jury.89 
The  words  "knowing^  and  maliciously"  sufficiently  charge  scienter.1 

D.  Chaeging  on  the  Reliance  or  Inducement.  —  Plaintiff's  be- 
lief in  the  representations  is  imported  by  the  use  of  the  word  "relied."2 


96.  Seholfield,  Gear  etc.  Co.  v.  Schol- 
field,  71  Conn.  1,  40  Atl.  1046. 

97.  McDonald  v.  Smith,  139  Mich. 
211,  102  N.  W.  668. 

98.  An  instruction  ' '  was  to  the  effect 
that  the  law  presumes  that  all  men  are 
fair  and  honest  and  that  their  dealings 
are  in  good  faith  and  without  intent 
to  cheat  and  defraud  others,  and  where 
a  transaction  is  called  in  question  and 
is  equally  capable  of  two  constructions, 
one  that  is  fair  and  honest  and  the 
other  that  is  dishonest,  the  law  is  that 
the  fair  and  honest  construction  must 
prevail.  The  instruction  was  modified 
by  the  court  by  the  addition  of  the 
words  'unless  proven  by  the  preponder- 
ance of  the  evidence  to  be  otherwise.' 
The  instruction  as  originally  submitted 
stated  a  correct  proposition  of  law, 
and  it  would  not  have  been  error  for 
the  court  to  have  given  it  as  offered, 
but  the  modification  did  not  render  it 
erroneous  or  misleading.  In  other  words 
the  additional  language  did  not  materi- 
ally change  the  meaning  of  the  in- 
struction." Hughes  v.  Lockington, 
221  111.  571,  77  N.  E.  1105. 

99.  In  Koontz  v.  Kaufman,  31  Mo. 
App.  397,  419,  the  court  says  that  the 
fraudulent  intent  being  the  gist  of  the 
action  the  defendants  are  "entitled  to 
'have  this  issue  of  fact  distinctly  and 
sharply  submitted  to  the  jury,  in  such 
perspicuous  language  as  to  leave  no 
just  grounds  for  their  minds  being  mis- 
led." And  instructions  were  held  in- 
sufficient which  "did  not  contain  the 
essential  words  or  the  equivalent, 
'though  conscious  that  they  had  no 
such  knowledge'  or  that  they  were 
aware  of  the  fact  'that  they  did  not 
know'  or  that  it  was  'known  to  be 
false'  and  the  like." 

Where  the  case  turned  largely  upon 
defendant's  statement  to  the  effect  that 
plaintiff   if   he   would  invest   "should 
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come  in  on  the  ground  floor,  and  share 
equally  with  him  in  the  advantages 
resulting  from  the  purchase"  proper 
instructions  should  be  given  "covering 
the  intent  and  meaning  of  the  parties 
in  the  use  of  those  words.  They  are 
without  legal  significance  and  have 
never  been  judicially  defined,  yet,  in 
common  parlance  they  are  understood 
to  mean  that  the  parties  shall  purchase 
on  the  same  terms."  Mayo  v.  Wahl- 
green,  9  Colo.  App.  506,  50  Pac.  40. 

1.  Crane  v.  Schaefer,  140  111.  App. 
647. 

2.  David  v.  Moore,  46  Ore.  148,  79 
Pac.  415. 

Inducement. — An  instruction  suffici- 
ently lays  before  the  jury  the  necessity 
that  plaintiff  be  shown  to  have  been 
induced  to  act  by  the  misrepresenta- 
tion which  reads  "For  plaintiff  to  re- 
cover the  representations  must  have 
been  an  inducement  for,  or  that  plain- 
tiff was  induced  thereby  to  make  the 
exchange  or  trade,  and  such  representa- 
tions must  have  been  false  and  such 
falsity  contributed  to  damage  plain-  , 
tiff."  George  v.  Hesse  (Tex.  Civ.  App.), 
94  S.  W.  1122. 

In  Zimmerman  v.  Burchard-Hulburt 
Inv.  Co.,  Ill  Minn.  17,  126  N.  W.  282, 
it  was  held  by  a  divided  court  that  fail- 
ure to  distinctly  charge  in  an  instruc- 
tion that  the  fraudulent  representa- 
tions were  in  fact  made  to  plaintiff  and 
that  he  relied  upon  them  and  was 
thereby  induced  to  sign  the  contract  is 
cured  by  a  general  reference  in  other 
parts  of  the  charge  that  the  statements 
"were  relied  upon  by  the  plaintiff  to 
his  injury." 

Harmless  Error. — Instructions  on  the 
question  of  plaintiff's  reliance  upon  de- 
fendant's representations  though  not 
strictly  accurate  are  not  prejudicial 
where  the  evidence  shows  as  a  matter 
J  of  law  that  plaintiff  was  not  guilty  of 
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It  is  not  necessary  to  further  define  the  words  "material  inducement."3 
In  charging  upon  the  diligence  of  the  party  to  detect  the  fraud,  con- 
siderable particularity  is  essential  in  charging  upon  the  degree  of  care 
required.4 

XII.  FINDINGS  AND  VERDICT.5  — As  in  other  cases  the  find- 
ings must  be  consistent,*  certain,7  and  conformable  to  the  pleadings 
and  judgment.8 

A  special' verdict  need  not  be  submitted  to  the  jury  where  the  issue 
can  be  clearly  defined  in  a  general  verdict.9    As  in  other  cases  a  double 


any  want  of  prudence  in  relying  there- 
on. Stearns  v.  Kennedy,  94  Minn.  439, 
103  N.  W.  212. 

3.  Kehl  v.  Abram,  210  111.  218,  71 
N.  E.  347,  affirming  112  111.  App.  77. 

4.  An  instruction  "If  a  party  is 
imposed  upon  by  the  fraud  of  another, 
when  the  former  had  full  means  of  de- 
tecting the  fraud  and  ascertaining  the 
truth  of  the  matter,  and  neglected  to 
inform  himself  of  it,  when  he  might 
easily  have  done  so,  the  law  will  not 
interfere  to  give  relief,"  while  appro- 
priate as  a  statement  of  reasons  for 
sustaining  demurrer  to  a  complaint  is 
insufficient  as  an  instruction  to  the  jury 
not  explaining  fully  and  clearly  "the 
duty  that  might  rest  upon  plaintiffs  to 
exercise  reasonable  and  ordinary  care, 
diligence  and  prudence  to  ascertain  the 
truth  or  untruth  of  defendant's  repre- 
sentations." Braley  v.  Powers,  92  Me. 
203,  42  Atl.  362,  explaining  that  the 
language  used,  though  quoted  from  the 
opinion  in  Pratt  V.  Philbrook,  33  Me. 
17,  23,  was  there  used  in  overruling 
a  demurrer. 

Non-prejudicial  Error. — In  Kaiser  v. 
Nummerdor,  120  Wis.  234,  97  N".  W. 
932,  it  is  held  an  instruction  that  plain- 
tiff must  use  "ordinary  care  and  prud- 
ence" while  a  technical  phrase  to  a 
lawyer  is  not  necessarily  so  to  a  lay- 
man and  may  convey  to  the  jury  the 
same  idea  as  the  better  and  more  guard- 
ed on  "ordinary  attention."  In  the 
case  at  bar  having  been  applied  to  a 
plaintiff  who  was  "a  man  of  fully 
ordinary  prudence  and  caution,  who 
had  present  to  his  eyes  full  informa- 
tion of  the  falsity  of  the  representa- 
tion" the  instruction  while  technically 
erroneous  was  not  so  misleading  as  to 
justify  a  reversal. 

Instruction  Held  Sufficiently  Favor- 
able to  Defendant. — In  instructing  on 
plaintiff's  use  of  reasonable  diligence  a 
charge  that  "if  the  plaintiff  ought  to 
have  discovered  the  truth  before  he  put 


in  the  money,  they  should  find  for  the 
defendants"  is  sufficiently  favorable  to 
defendants.  Honsucle  v,  Euffin,  172 
Mass.  420,  52  N.  E.  538. 

5.  See  also  the  titles  "Findings  and 
Conclusions ; "   "Verdict. " 

6.  In  Moore  v.  Giddings,  77  Conn. 
291,  59  Atl.  36,  it  is  held  that  a  finding 
that  reliance  was  placed  upon  certain 
representations  cannot  be  construed  to 
mean  that  justification  for  the  reli- 
ance was  also  found  where  it  is  clear 
from  the  balance  of  the  finding  that  the 
court  considered  the  whole  case  as  one 
of  breach  of  warranty  whereas  it  was 
one  for  fraud  and  deceit. 

7.  A  finding  by  a  judge  trying  an  ac- 
tion for  deceit  "I  am  not  satisfied  that 
the  plaintiff  relied  upon  the  oral  state- 
ments made  to  him  by  the  defendants 
and  find  for  the  defendants  according- 
ly," is  not  uncertain  as  failing  to  find 
whether  plaintiff  was  materially  in- 
fluenced or  not,  but  on  the  contrary  the 
plain  inference  from  the  whole  finding 
is  that  the  judge  intended  to  find  and 
did  find  that  the  plaintiff  was  not  so 
influenced.  Peabody  v.  Whitcomb,  195 
Mass.  330,  81  N.  E.  193. 

8.  The  fraud  consisted  in  taking  un- 
due advantage  of  the  condition  of  plain- 
tiff's ward,  who  was  alleged  to  be 
"mentally  weak  and  incompetent."  A 
finding  that  the  ward  was  ' '  weak  mind- 
ed and  far  below  the  average  in>  intel- 
lect" is  "practically  and  for  the  pur- 
poses of  this  case  equivalent  in  mean- 
ing. Furthermore,  even  if  the  com- 
plaint had  alleged  utter  mental  incapac- 
ity on  the  part  of  the  (ward)  and 
the  court  had  found  only  mental  weak- 
ness, such  finding  would  support  the 
judgment  in  this  case  upon  the  facts 
found."  Hayes  v.  Candee,  75  Conn. 
131,  52  Atl.  826. 

9.  "Where  the  only  issue  made  by 
the  testimony  was  as  to  whether  or  not 
the  defendant  had  falsely  represented 
to  plaintiff  that  the  taxes  on  his  lots 
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interrogatory  is  non-prejudicial  where  it  is  answered  in  the  affirma- 
tive.10 

XIII.  JUDGMENT.11  —  It  has  been  held  that  where  a  note  has 
been  executed  through  fraud  and  has  passed  into  the  hands  of  an 
innocent  holder  judgment  in  deceit  should  be  conditioned  upon  pay- 
ment of  the  note.12 


would  not  exceed  $200,  there  was  no 
abuse  of  discretion  in  refusing  to  sub- 
mit a  special  verdict.  The  issue  could 
be  as  clearly  defined  and  as  succinctly 
placed  before  the  jury  in  the  form  of 
a  general  verdict  as  in  the  form  of  a 
special  verdict."  Woteshek  v.  Neu- 
mann (Wis.),  138  N.  W.  1000. 

10.     A  special  interrogatory  was  held 
to  contain  no   "prejudicial  duplicity" 

Vol.  X 


which  combined  the  questions  whether 
plaintiff  relied  upon  certain  representa- 
tions and  whether  plaintiff  was  induced 
thereby  to  extend  credit,  where  ft  was 
answered  in  the  affirmative.  Shaw  v. 
Gilbert,  111  Wis.  165,  86  N.  W.  188. 

11.  See  also  the  title  "Judgments." 

12.  Empire  Life  Ins.  Co.  v.  Beau- 
mont Land  etc.  Co.  (Tex.  Civ.  App.), 
146  S.  W.  335. 
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I.  PLEADING  CONTRACT  OR  TRANSACTION  WITHIN  THE 
STATUTE.  —  A.  Compliance  With  Statute.  —  1.  Declaration  or 
Complaint.  —  a.  Generally.  —  The  general  rule  is  that  in  a  suit  upon 
a  contract  within  the  statute  of  frauds,  the  declaration  or  petition 
need  not  aver  that  the  promise  was  in  writing.  The  statute  was  in- 
tended to  affect  only  the  character  of  proof,  not  the  mode  of  plead- 
ing. It  is,  therefore,  sufficient  if  the  contract  upon  which  suit  is  brought 
be  set  out  generally  in  the  declaration,  although  the  proof  must  show 
a  compliance  with  the  statute.1 

This  rule  is  based  upon  the  presumption  indulged  in  by  the  courts 
in  the  absence  of  a  contrary  allegation  or  showing  that  the  parties 


1.  Ala. — Mayor,  etc.  of  Ensley  v. 
Hollingsworlh  &  Co.,  170'  Ala.  396,  54 
So.  95;  Piedmont  etc.  Co.  v.  Piedmont 
etc  Co.,  96' Ala.  389,  11  So.  332;  Tram- 
mell  v.  Craddock,  93  Ala.  450,  9  So.  587; 
Dexter  v.  OMander,  89  Ala.  262,  7  So. 
115.  Ark.— Hurlburt  v.  W.  &  W.  Mfg. 
Co.,  38  Ark.  594.  But  see  Underbill  v. 
Allen,  18  Ark.«466.  Cal.— Alaska  Sal- 
mon Co.  v.  Standard  Box  Co.,  158  Cal. 
567,  112  Pac.  454;  Curtiss  v.  Aetna  Life 
Ins.  Co.,  90  Cal.  245,  27  Pac.  211,  25 
Am.  St.  Eep.  114;  MeMenomy  v.  Tal- 
bot, 84  Cal.  279,  23  Pac.  1099;  Broder 
v.  Conklin,  77  Cal.  330,  19  Pac.  513. 
Colo. — Dennison  v.  Barney,  49  Colo.  442, 
113  Pac.  519;  Garbanati  v.  Passibinder, 
15  Colo.  535,  25  Pac.  991;  Hunt  v.  Hayt, 
10  Colo.  278,  15  Pac.  410;  Saloman  v. 
McBae,  9  Colo.  App.  23,  47  Pac.  409. 
Del. — Cannon  v.  Windsor,  1  Houst.  143. 
Fla.— Maloy  v.  Boyet,  53  Pla.  956,  43 
So.  243.  Ga.— Crovatt  v.  Baker,  130 
Ga.  507,  61  S.  E.  127;  Mobley  v.  Lott, 
127  G-a.  572,  56  S.  E.  637;  Ansley  v. 
Hightower,  120  Ga.  719,  48  S.  E.  197; 
Draper  v.  Macon  D.  G.  Co.,  103  Ga. 
661,  30  S.  E.  566,  68  Am.  St.  Eep.  136; 
Georgia  P.  &  A.  E.  Co.  v.  Parsons,  12 
Ga.  App.  180,  76  S.  E.  1063;  Marks  & 
Powell  v.  Talmadge's  Sons  &  Co.,  8  Ga. 
App.  557,  69  S.  E.  1131.  Idaho.— Bow- 
man v.  Ainslie,  1  Idaho  644.  HI. — Fow- 
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ler  v.  Fowler,  204  111.  82,  68  N.  E.  414; 
Speyer  v.  Desjardins,  144  111.  641,  32 
N.  E.  283,  36  Am.  St.  Sep.  473;  Draper 
v.  Hoops,  135  111.  App.  388,  393.  But 
see  Campbell  v.  Timmerman,  139  111. 
App.  151.  Me. — Dudley  v.  Bachelder, 
53  Me.  403;  Cleaves  v.  Foss,  4  Me.  1. 
Md. — Hamilton  v.  Thirston,  93  Md.  213, 
48  Atl.  709;  Ecker  v.  McAllister,  45 
Md.  290.  Mass.— Mullaly  v.  Holden, 
123  Mass.  583;  Elliott  v.  Jenness,  111 
Mass.  29.  Mich. — Sprague  v.  Hosie,  155 
Mich.  30,  34,  118  N.  W.  497,  130  Am. 
St.  Eep.  558,  19  L.  E.  A.  (N.  S.)  874; 
Stearns  v.  Lake  Shore  etc.  E.  Co.,  112 
Mich.  651,  71  N.  W.  148;  Harris  P. 
Supply  Co.  v.  Fisher,  81  Mich.  136,  45 
N.  W.  661.  Minn. — Laybourn'  v.  Zinns, 
92  Minn.  208,  99  N.  W.  798;  Randall  V. 
Constants,  33  Minn.  329,  23  N.  W.  530. 
Mo. — Phillips  v.  Hardenburg,  181  Mo. 
463,  80  S.  W.  891;  Missouri  Eeal  Estate 
Syndicate  v.  Sims,  170  Mo.  679,  78 
8.  W.  1006;  Mathews  v.  Wall- 
ace, 104  Mo.  App.  96,  78  S.  W.  29®.  Nev. 
Levy  v.  Eyland,  32  Nev.  460,  109 
Pac.  905.  N.  H. — Walker  v.  Eichards, 
39  N.  H.  259.  N.  J.— Adams  v.  Grady, 
77  N.  J.  L.  301,  72  Atl.  55;  Whitehead 
v.  Burgess,  61  N.  J:  L.  76,  38  Atl.  802. 
N.  M.— Alexander  v.  Cleland,  13  N.  M. 
524,  86  Pac.  425.  N.  Y.— Crane  v.  Pow- 
ell, 139  N.  Y.  379,  34  N,  R.  911;  Mar- 
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entered  into  a  legal  and  binding  agreement,  and  therefore  one  executed 
in  the  manner  required  by  the  statute.2  Hence,  whenever  this  pre- 
sumption is  negatived  by  the  pleading  itself,3  or  by  some  other  pre- 
sumption or  rule  inconsistent  therewith,  the  facts  showing  compliance 
with  the  statute  must  be  pleaded.4 

A  contrary  rule  is  followed  in  a  few  jurisdictions  either  by  reason 
of  code  or  statutory  provisions,5  or  because  the  rule  of  construction,  that 


ston  v.  Swett,  66  N.  T.  206,  23  Am.  Rep. 
43.  N.  C— Barnes  v.  Brown,  71  N.  C. 
507.  Ohio.— Gladwell  v.  Hume,  18  Ohio 
C.  C.  845;  Shields  v.  Titus,  46  Ohio  St. 
528,  541,  22  N.  B.  717.  Ore.— Albee  v. 
Albee,  3  Ore.  321;  Hedges  v.  Strong,  3 
Ore.  18.  Pa. — American  Mfg.  Oo.  v. 
S.  Morgan  Smith  Co.,  25  Pa.  Super.  Ot. 
176.  R.  I. — Cranston  v.  Smith,  6  B.  1, 
231.  S.  C— Groce  v.  Jenkins,  28  6.  C.  172. 
Term. — Carroway  v.  Anderson,  1  Humph. 
61;  Macey  v.  Childress,  2  Tenn.  Ch.  438. 
Tex. — King  t\  Murray  (Tex.  Civ.  App.), 
135  S.  W.  255;  International  Harvester 
Co.  v.  Campbell,  43  Tex.  Civ.  App.  421, 
96  S.  W.  93 ;  Tyson  v.  Jackson  Bros.,  41 
Tex.  Civ.  App.  128,  90  S.  W.  930;  Jordan 
v.  Abney,  97  Tex.  296,  78  S.  W.  486. 
Utah.— Kilpatrick-Koch  D.  G.  Co.  v. 
Box,  13  Utah  494,  45  Pac.  629;  First 
Nat.  Bk.  v.  Kinner,  1  Utah  100.  Vt.— 
Hotchkiss  v.  Ladd  &  Co.,  36  Vt.  593, 
86  Am.  Dee.  679.  Va. — Skinker  v. 
Armstrong,  86  Va.  1011,  11  S.  E.  977. 
Wash. — Shelton  v.  Conant,  10  "Wash. 
193,  38  Pac.  1013.  Wis.— Gunderson  v. 
Thomas,  87  Wis.  406>  58  N.  W.  750; 
Bobbins  v.  Deverill,  20  Wis.  142.  Eng. 
Ereskine  v.  Murray,  2  Str.  817,  93  Eng. 
Eeprint  868;  Bireh  v.  Bellamy,  12  Mod. 
540,  88  Eng.  Reprint  1505;  Lilley  V. 
Hewitt,  11  Price  494,  500;  Young  v.  Aus- 
ten, L.  R.  4  C.  P.  553,  20  L.  T.  N.  S. 
396;  Greenham  v.  Watt,  25  U.  C.  Q.  B. 
365;  Martin  v.  Arthur,  16  U.  C.  Q.  B. 
483;  Kilroy  v.  Simkins,  26  U.  C.  C.  P. 
281. 

2.  U.  S. — Rogers  v.  Penobscot  Min- 
ing Co.,  154  Fed.  606,  83  C.  C.  A.  380; 
Barnsdall  v.  Waltermeyer,  142  Fed.  415, 
73  C.  C.  A.  515.  Cal.— Barnard  «/. 
Lloyd,  85  Cal.  131,  24  Pac.  658;  Mc- 
Menomy  v.  Talbot,  84  Cal.  279,  23  Pac. 
1099;  Broder  v.  Conklin,  77  Cal.  330,  19 
Pac.  513.  Fla.— Maloy  v.  Boyett,  53 
Fla.  956,  43  So.  243.  Ga.— Cfrovatt  v. 
Baker,  130  Ga.  507,  513,  61  S.  E.  127; 
Allen  &  Holmes  v.  Powell,  125  Ga.  438, 
54  S.  E.  137.  Idaho. — Bowman  v.  Ain- 
slie,  1  Idaho  644.  III. — Speyer  v.  Des- 
jardins,  144  111.  641,  32  N.  E.  283,  36 


Am.  St.  Rep.  473.  Kan. — Stout  v. 
Ennis,  28  Kan.  706.  Mo.— Phillips  v. 
Hardenburg,  181  Mo.  463,  80  S.  W.  891; 
Wall  v.  Continental  Casualty  Co.,  Ill 
Mo.  App.  504,  86  S.  W.  491;  Shinn  v. 
Wooderson,  95  Mo.  App.  6,  75  S.  W. 
687.  N.  C— Loughran  v.  Giles,  110  N. 
C.  423,  429,  14  S.  E.  966.  N.  D.— Han- 
son v.  Svarverued,  18  N.  D.  550,  120 
N.  W.  550.  Utah.— Kilpatrick-Koch 
Dry  Goods  Co.  v.  Box,  13  Utah  494,  45 
Pac.  629.  Va. — Skinker  v.  Armstrong, 
86  Va.  1011,  11  S.  E.  977. 

See  also  cases  cited  in  preceding 
notes,  and  "Construction  and  Theory 
of  Pleadings,"  Vol.  5,  p.  344,  et  seq. 

3.  Where  the  pleading  sets  forth  the 
writings  relied  upon  and  they  do  not 
constitute  compliance  with  the  statute 
the  court  will  assume  that  there  are  no 
other  writings,  and  the  pleading  is 
therefore  demurrable.  Jacobson  v.  Hen- 
dricks, 83  Conn.  120,  75  Atl.  85.  See  5 
Standard  Proc.  344,  n.  62. 

4.  Where  the  jurisdiction  of  the 
court  is  dependent  upon  the  fact  that 
the  contract  is  in  writing  there  can  be 
no  presumption  of  this  fact,  but  the 
complaint  inust~  allege  it.  Reagan  v. 
Justice  *s  Court,  75  Cal.  253,  17  Pac.  195. 
See  the  title  "Jurisdiction." 

Right  Created  by  Statute. — "The 
distinction  recognized  by  the  authorities 
is,  that  when  the  contract  would  be 
good  at  common  law,  without  writing, 
it  is  not  necessary  in  suing  on  it,  to 
aver  that  it  was  written,  although  un- 
less it  is,  a  statute  may  declare  it  in- 
valid. If,  however,  a  statute  creates 
the  liability  or  authorized  the  contract, 
and  rendered  a  writing  essential,  then 
in  suing  on  it,  the  declaration  must 
aver  it  is  in  writing."  Burkham  v. 
Mastin,  54  Ala.  122,  125.  See  also 
Brown  v.  Adams,  1  Stew.  (Ala.)  51, 
18  Am.  Dec.  36;  Birch  v.  Bellamy,  12 
Mod.  540,  88  Eng.  Reprint  1505. 

5.  See  Powder  River  L.  S.  Co.  v. 
Lamb,  38  Neb.  339,  56  N.  W.  1019. 
But  see  Schmid  v.  Schmid,  37  Neb.  629, 
56  N.  W.  207,  holding  that  the  failure 
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the  pleadings  will  be  construed  most  strongly  against  the  pleader,  forces 
the  court  to  presume  that  the  promise  was  verbal  and  therefore  in 
contravention  to  the  statute." 

Modification  of  Contract.  —  Where  a  modification  of  a  contract  required 
to  be  in  writing  is  pleaded,  an  allegation  that  it  was  in  writing  is 
unnecessary.7 

Agent's  Authority.  —  "Where  the  statute  requires  an  agent's  authority 
to  be  in  writing,  a  written  authority  need  not  be  pleaded.8 

b.  BUI  m  Equity.  —  In  England,  at  one  time,  if  the  complainant 
relied  upon  a  contract  within  the  statute  of  frauds  he  was  required 
to  set  forth  the  facts  showing  compliance  with  the  statute.9  This  rule 
has  since  been  changed.10  No  distinction  between  law  and  equity  with 
respect  to  this  matter  is  made  in  the  United  States.11 

c.  Cross-Complaint  or  Petition.  —  The  rule  with  respect  to  a  cross- 


to  plead  that  the  contract  was  written 
goes  to  the  certainty  rather  than  the 
sufficiency  of  the  complaint  and  should 
be  questioned  by  motion;  that  such  a 
pleading  is  sufficient  to  support  a  judg- 
ment. 

Statute  Requiring  Written  Contracts 
To  Be  Set  Out. — In  Indiana  the  code 
requires  one  relying  upon  a  contract  in 
writing  to  set  forth  the  original  or  a 
copy  of  the  writing  in  the  pleading. 
If  therefore  the  complaint  alleges  a 
contract  within  the  statute  of  frauds 
but  does  not  set  forth  the  writing,  the 
court  on  demurrer  must  assume  that 
there  is  no  writing.  Horner  v.  McCon- 
nell,  158  Ind.  260,  63  N.  E.  472;  Way- 
mire  v.  Waymiie,  141  Ind.  164,  40  N.  E. 
523;  Krohn  V.  Bantz,  68  Ind.  277;  Har- 
per v.  Miller,  27  Ind.  277;  Penn-Am. 
P.  G.  Co.  v.  Harshaw,  P.  &  G.  Co.,  46 
Ind.  App.  645,  90  N".  E.  1047.  Compare 
Duncan  v.  Clements,  17  Ark.  279.  See 
the  titles  "Declaration  and  Complaint," 
Vol.  6,  p.  698;  "Exhibits";  "Oyer  and 
Profert." 

The  Iowa  Code,  §3561,  provides:  The 
defendant  may  demur  to  the  petition 
only  where  it  appears  on  its  face.  "(6) 
That  the  petition,  on  the  face  thereof, 
shows  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations;  or  fails 
to  show  it  to  be  in  writing  where  it 
should  be  so  evidenced."  It  has  been 
held  that  failure  to  aver  that  a  con- 
tract within  the  statute  is  in  writing 
renders  the  petition  demurrable.  Bur- 
den v.  Knight,  82  Iowa  584,  48  N.  W. 
985;  Babeock  v.  Meek,  45  Iowa  137. 

6.  Boone  v.  Coe,  153  Ky.  233,  154 
S.  W.  900;  Fiscal  Court  of  Brecken- 
ridge  v.  Board  of  Trustees  (Ky.),  118 
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S.  W.  298;  Morgan  v.  Wickliffe,  110  Ky. 
215,  61  S.  W.  13;  Smith  v.  Theobald, 
86  Ky.  141,  5  S.  W.  394;  Byassee  v. 
Reese,  4  Met.  372,  83  Am.  Dec.  481; 
Smith  v.  Pah,  15  B.  Mon.  443.  But  see 
Talbotj  v.  Bowen,  1  A.  K.  Marsh, 
(Ky.)  325;  Mullins  v.  Hand's  Admr., 
10  Ky.  L.  Rep.  79.  See  the  title  "Con- 
struction and  Theory  of  Pleadings," 
Vol.  5. 

7.  Ottman  v.  Pletcher,  23  Abb.  N. 
C.  (N.  Y.)  430.  But  see  Peddie  ». 
Donnelly,  1  Colo.  421. 

8.  Butman  v.  Butman,  213  111.  104, 
72  N.  E.  821 ;  Fowler  v.  Fowler,  204  111. 
82,  68  N.  E.  414;  Fisher  v.  Bowser,  41 
Tex.  222. 

9.  Barkworth  v.  Young,  4  Drew  1, 
62  Eng.  Reprint  1,  26  L.  J.  Ch.  153; 
Wood  v.  Midgley,  5  De  G.,  M.  &  G. 
41,  43  Eng.  Reprint  7S4;  Spurrier  V. 
Fitzgerald,  6  Ves.  Jr.  548,  31  Eng.  Re- 
print 1189;  Whitchurch  v.  Bevis,  2 
Bro.  Ch.  559,  29  Eng.  Reprint  306; 
Child  v.  Godolphin,  1  Dick.  39,  21  Eng. 
Reprint  181.  See  Cozine  v.  Graham,  2 
Paige  Ch.   (N.  Y.)   177. 

10.  Futcher  v.  Futcher,  50  L.  J.  Ch. 
735,  45  L.  T.  N.  S.  306;  Catling  V. 
King,  L.  R.  5  Ch.  Div.  660,  46  L.  J. 
Ch.  384,  36  L.  T.  N.  S.  526;  Rice  ». 
O'Connor,  12  Irish  Ch.  424,  433;  Smith 
v.  Ross,  15  Grant  Ch.  374. 

11.  Cal. — Nunez  v.  Morgan,  77  Cal. 
427,  19  Pac.  753;  Wakefield  v.  Green- 
hood,  29  Cal.  597.  •  Ga. — Piercy  v. 
Adams,  22  Ga.  109.  Mich.— Hanehett 
v.  McQueen,  32  Mich.  22,  24.  N.  Y.— 
Champlin  v.  Parish,  11  Paige  Ch.  405; 
Cozine  v.  Graham,  2  Paige  Ch.  177. 
Pa. — Ralston  v.  Ralston,  16  Pitts.  L.  J. 
175.     E.  I.— Whiting  v.  Dyer,  21  R.  I. 


FRAUDS,  STATUTE  OF 


71 


complaint12  or  cross-petition13  is  the  same  as  in  the  case  of  a  com- 
plaint. 

2.  Contracts  Pleaded  in  Defense.  —  The  rule  that  a  plaintiff  or 
complainant  is  not  required  to  allege  compliance  with  the  statute  is 
equally  applicable  when  the  defendant  sets  up  a  contract  in  his  answer 
defensively.  The  same  presumption  arises  that  the  contract  is  a  valid 
one  and  in  writing.14 

3.  The  replication  is  governed  by  the  same  rule  as  the  declaration 
or  complaint.15 

B.  Matter  in  Avoidance  op  Bar  of  Statute.  —  1.  In  General. 
"Where  a  cause  of  action  is  founded  upon  a  transaction  within  the 
statute  of  frauds,  but  the  pleader  relies  upon  facts  which  avoid  the 
operation  of  the  statute,  such  facts  must  be  pleaded  and  in  a  direct, 
positive  'and  unequivocal  manner  so  that  the  court  may  not  be  left 
to  inference,  or  in  uncertainty  as  to  the  right  of  the  parties.16    This 


85,  41  Atl.  895;  Cranston  v.  Smith,  6 
E.  I.  231.  S.  C— Hubbell  v.  Courtney, 
5  S.  C.  87.  Term. — Macey  v.  Childress, 
2  Tenn.  Ch.  438.  Wis.— Whiting  v. 
Gould,   2   Wis.  552,   593. 

And  see  cases  cited  supra,  I,  A,  1,  a. 
See  also  4  Standard  Proc.  119,  n.  48. 

But  see  Underhill  v.  Allen,  18  Ark 
466,  where  in  an  action  for  specific 
performance  the  court  held  a  bill  in 
equity  demurrable  because  it  did  not 
allege  the  contract  to  be  in  writing,  or 
aver  acts  of  part  performance  sufficient 
to  satisfy  the  statute.  And  see  Camp- 
bell v.  Timmerman,  139  111.  App.  151. 

12.  Nunez  v.  Morgan,  77  Cal.  427, 
19  Pac.  753.  See  6  Standard  Proc. 
303. 

13.  Broch  v.  Becher,  5  Ohio  Dec. 
(Eeprint)   519. 

14.  Ala.— Martin  v.  Wharton,  38 
Ala.  637.  Colo. — Tucker  v.  Edwards,  7 
Colo.  209,  3  Pac.  233.  Ga. — Walker  v. 
Edmundson,  111  Ga.  454,  36  S.  E.  800. 
Ter. — Booher  v.  Anderson  (Tex.  Civ. 
App.),  86  S.  W.  956. 

But  see  Dewey  v.  Hoag,  15  Barb.  (N. 
Y.)  365;  Case  v.  Barber,  T.  Raym.  450, 
83  Eng.  Beprint   235,   1   Chit.   PI.   222. 

In  Ohio,  following  the  test  of  Chitty 
and  Stephen,  it  is  held  that  although 
the  petition  need  not  show  compliance 
with  the  statute,  the  defendant's  plead- 
ing must  show  compliance,  and  there- 
fore failure  to  aver  that  the  agreement 
set  up  in  the  answer  was  in  writing 
renders  the  pleading  demurrable.  Head- 
ington  v.  Noff,  7  Ohio  229. 

In  Bradford  Inv.  Co.  v.  Joost,  117 
Cal.  204,  48  Pac.  1083,  it  was  con- 
tended that  there  is  a  distinction  be- 


tween the  complaint  and  answer  as  to 
the  necessity  of  alleging  a  writing. 
The  court  discussed  the  early  English 
case  and  the  Ohio  case  above  cited  and 
the  statements  of  text  writers  based 
thereon  and  held  that  there  is  no 
foundation  for  the   alleged  distinction. 

A  contract  pleaded  as  a  set-off  need 
not  be  alleged  to  be  in  writing,  since 
a  set-off  is  governed  by  the  same  rule 
in  this  respect  as  a  declaration  (Lehow 
v.  Simonton,  3  Colo.  346) ;  and  the  same 
is  true  as  to  a  contract  pleaded  as  an 
equitable  counterclaim  in  the  nature  of 
a  cross-bill.  Dewey  v.  Hoag,  15  Barb. 
(N.  Y.)  365.  Compare  6  Standard 
Proc.  272,  n.  34  and  35. 

Where  written  contracts  are  required 
to  be  set  forth,  by  statute,  when  relied 
upon,  the  answer  must  set  forth  the 
writing  if  the  contract  alleged  is  one 
required  by  the  statute  of  frauds  to  be 
in  writing.  McDermott  v.  Cable,  23 
Ark.  200;  Duncan  v.  Clements,  17  Ark. 
279;  Estep  v.  Burke,  19  Ind.  87.  See 
the  titles  "Declaration  and  Complaint," 
Vol.  6,  p.  €98;  "Exhibits;"  "Oyer  and 
Profert." 

15.  Lilley  v.  Hewitt,  11  Price  (Eng.) 
494.  See  the  title  "Replication  and 
Reply."  But  see  Saunders  v.  Wake- 
field, 4  Barn.  &  Ad.  595,  106  Eng'.  Re- 
print 1054;  Earl  of  Falmouth  v.  Thomas, 
1  Crom.  &  M.  89;  1  Chit.  PI.  480,  n. 
(a). 

16.  Ala. — Allen  v.  Young,  88  Ala. 
338,  6  So.  747;  Iron  Age  Pub.  Co.  v. 
Western  Union  Tel.  Co.,  83  Ala.  498,  3 
So.  449,  3  Am.  St.  Rep.  758.  Ark.— 
Underhill  v.  Allen,  18  Ark.  466.  Colo. 
Von  Trotha  v.  Bamberger,  15  Colo.  1, 
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rule  applies  to  the  answer  as  well  as  to  the  bill,  declaration  or  com- 
plaint.17 

2.  Fraud.  —  The  fraud  relied  upon  to  take  the  case  out  of  the 
statute  must  be  alleged.18 

3.  Part  Performance.  —  a.  Generally.  —  Where  a  party  seeking 
specific  performance  of  an  oral  contract  relies  upon  part  performance 
he  must  set  forth  in  a  direct  and  positive  manner,  the  facts  constituting 
the  part  performance.19 

b.  Possession  and  Improvements.  —  "When  possession  is  relied  upon 
the  pleading  must  definitely  set  forth  that  such  possession  was  taken 
under  and  in  pursuance  of  the  verbal  agreement,  otherwise  it  is  de- 
murrable.20 When  possession  and  the  making  of  improvements  on  the 
land  constitute  the  matter  in  avoidance  of  the  statute,  the  pleader 
must  allege  the  character  of  the  improvements,21  and  that  they  were 


24  Pac.  883.  Fla.— Maloy  v.  Boyett,  53 
Fla.  956,  43  So.  243.  Ind.— Horner  v. 
McConnell,  158  Ind.  280,  63  N.  E.  472. 
Md.— Small  v.  Owings,  1  Md.  Ch.  363. 
Mich. — Peckham  v.  Balch,  49  Mich. 
179,  13  N.  W.  506. 

See  the  title  ' '  Specific  Performance. ' ' 

But  see  MicMillan  v.  Heaps,  85  Neb. 
535,  123  N.  W.  1041,  where  the  con- 
tract pleaded  was  for  the  sale  of  chat- 
tels, and  was  within  the  statute  of 
frauds.  It  was  held  that  some  facts 
should  be  alleged  sufficient  in  law  to 
take  the  contract  out  of  the  statute, 
but  if  from  the  facts  alleged  it  is  pos- 
sible to  logically  infer  that  the  de- 
fendant received  and  accepted  as  owner 
part  of  the  property  sold,  the  pleading 
is  not  'subject  to  a  general  demurrer 
because  of  the  invalidity  of  the  eon- 
tract. 

Allegations  Held  Sufficient.  —  See 
Hancock  v.  Council,  96  Ga.  778,  22  S.  E. 
335. 

A  general  allegation  that  plaintiff, 
relying  upon  the  contract,  was  doing 
and  performing  all  that  he  was  required 
to  do  so  on  his  part  under  it,  is  insuffi- 
cient. John  F.  Fowkes  Mfg.  Co.  v.  Met- 
calf,  169  Mass.  595,  48  N.  E.  848. 

17.  Arguello  v.  Edinger,  10  Cal.  150; 
Eberville  v.  Leadville  Tunneling,  etc. 
Co.,  28  Colo.  241,  64  Pac.  200. 

18.  Streator  v.  Jones,  10  N.  C.  423, 
434. 

Specific  performance  of  a  parol 
agreement  for  sale  of  land  will  be  re- 
fused where  complainant  fails  to  allege 
any  sufficient  equitable  circumstances 
of  fraud  in  defendant  inducing  hard- 
ship  and   loss   to   himself   unless   the 
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agreement  be  specifically  performed. 
Baker  v.  Hollobaugh,  15  Ark.  322;  Ar- 
guello v.  Edinger,  10  Cal.  150. 

19.  Ark. — Baker  v.  Hollobaugh,  15 
Ark.  322.  Md. — Small  v.  Owings,  1  Md. 
Ch.  363.  Mass. — Miller  v.  Burt,  196 
Mass.  395,  82  N.  E.  39.  Mo.— Chambers 
v.  Lecompte,  9  Mo.  575.  Vt. — Meach 
v.  Stone,  1  D.  Chip.  182,  6  Am.  Dec.  719. 

See  the  title  "Specific  Perform- 
ance." 

20.  Ala. — Allen  v.  Young,  88'  Ala. 
338,  6  So.  747.  Colo. — Eberville  «. 
Leadville,  T.  M.  &  D.  Co.,  28  Colo.  241, 
64  Pac.  200.  Fla.— Maloy  v.  Boyett, 
53  Fla.  956,  43  So.  243.  Ind.— Bradley 
v.  Harter,  156  Ind.  499,  60  N.  E.  139. 
N.  J. — Krah  v.  Wassmer,  75  N.  J.  Eq. 
109,  71  Atl.  404;  Cooper  v.  Colson,  66 
N.  J.  Eq.  328,  58  Atl.  337,  105  Am.  St. 
Rep.  660;  Van  Dyne  v.  Vreeland,  11  N. 
J.  Eq.  370.  Okla. — Halsell  v.  Eenfrow, 
14  Okla.  674,  78  Pac.  118. 

21.  Fowler  v.  Sutherland,  68  Cal. 
414,  9  Pac.  674,  "entered  upon  said 
premises"  and  "made  valuable  im- 
provements upon  said  property" — in- 
sufficient. 

A  mere  allegation  that  the  plaintiff 
"commenced  to  make  valuable  improve- 
ments" has  been  held  insufficient.  Rey- 
nolds v.  Craft,  38  Pa.  Super.  46. 

Although  evidence  has  been  admitted 
showing  valuable  improvements  made 
by  complainant  on  the  land  in  contro- 
versy, if  there  is  no  allegation  in  the 
bill  with  respect  to  such  improvements 
such  evidence  cannot  be  considered  in 
the  decision  of  the  cause.  Bomier  v. 
Caldwell,  8  Mich.  463. 
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made  under  and  in  pursuance  of  the  verbal  agreement,22  and  with  the 
defendant's  knowledge  or  consent.23 

4.  Receipt  or  Part  Payment  of  Goods.  —  Where,  under  an  oral 
contract  for  chattels,  acceptance  of  or  part  payment  for  the  goods  is 
relied  upon  to  take  the  case  out  of  the  statute  it  is  necessary  to  aver 
that  the  goods  were  accepted  or  received  or  partly  paid  for  by  the 
purchaser.24 

II.  THE  STATUTE  AS  A  DEFENSE.  —  A.  Manner  op  Making 
the  Defense.  —  1.  Where  Pleading  Shows  Non-Compliance  With 
Statute.  —  Where  the  agreement  or  transaction  upon  which  the  cause 
of  action  or  defense  is  based  appears  upon  the  face  of  the  declaration, 
bill  or  answer  to  be  within  the  statute  of  frauds  and  it  affirmatively 
appears  that  the  promise  of  the  defendant  was  not  reduced  to  writing 
the  proper  mode  of  attacking  such  pleading  is  by  demurrer.25  A  de- 
murrer, however,  is  not  the  only  method  of  raising  the  defense  under 


22.  In  an  action  for  possession  of 
real  estate  an  answer  which  attempts 
to  set  up  a  defense  under  a  contract  of 
purchase  inhibited  by  the  statute  of 
frauds,  on  the  ground  of  possession 
and  improvements  made  under  such  a 
contract  which  fails  to  allege  that  de- 
fendant entered  into  possession  of  prem- 
ises under  and  in  pursuance  of  such 
contract  or  that  the  improvements  were 
placed  thereon  in  furtherance  of  and 
in  reliance  on  the  contract  is  insuffi- 
cient to  state  a  defense  to  the  action. 
Eberville  v.  Leadville  T.  M.  &  D.  Co., 
28  Colo.  241,  64  Pac.  200. 

23.  Eobinson  v.  Luther,  140  Iowa 
723,  119  N.  W.  146;  Halsell  v.  Benf  row, 
14  Okla.  674,  78  Pac.  118. 

24.  Ind. — Krohn  v.  Bantz,  68  Ind. 
277,  overruling  HaTper  v.  Miller,  27 
Ind.  277.  N.  Y. — Caulkins  v.  Hellman, 
47  N.  Y.  449,  7  Am.  Eep.  461.  Okla. 
Tinkelpaugh-Kimmel  Hdw.  Co.  v.  Min- 
neapolis Thresh.  Mach.  Co.,  20  Okla. 
187,  95  Pac.  427,  a  mere  averment  of 
delivery  to  the  carrier  in  pursuance  of 
the  defendant's  orders  is  insufficient. 

25.  U.  S. — Horton  v.  Stegmyer,  175 
Fed.  756,  99  C.  C.  A.  382.  Ala.— Shan- 
non v.  Wisdom,  171  Ala.  409,  55  So. 
102;  Edwards  v.  Scruggs,  155  Ala.  568, 
46  So.  850;  Merritt  v.  Coffin,  .152  Ala. 
474,  44  So.  622;  Thompson  v.  New 
South  Coal  Co.,  135  Ala.  630,  34  So.  31, 
93  Am.  St.  Bep.  49.  Cal. — Harper  v. 
Goldschmidt,  156  Cal.  245,  104  Pae.  451, 
134  Am.  St.  Eep.  124,  28  L.  E.  A.  (N. 
S.)  689;  Barr  v.  O  'Donnell,  76  Cal.  469, 
18  Pac.  429,  9  Am.  St.  Eep.  242.  Ga.— 
Marks  &  Powell  ».  Talmadge's  Sons  & 
Co.,  8  Ga.  App.  557,   69   S.   E.   1131; 


Freeman  v.  Matthews,  6  Ga.  App.  164, 
64  S.  E.  716.  111.— Fowler  v.  Fowler, 
204  111.  82,  68  N.  E.  414;  Gary  v.  New- 
ton, 201  111.  170,  66  N.  E.  267;  Dicken 
v.  McKinley,  163  111.  318,  45  N.  E.  134, 
54  Am.  St.  Eep.  471;  Draper  v.  Hoops, 
135  111.  App.  388.  Ind.— Fall  v.  Hazel- 
rigg,  45  Ind.  576,  15  Am.  Eep.  278.  Ky. 
Boone  v.  Coe,  153  Ky.  233,  154  S.  W. 
900.  La. — Lyons  v.  American  Cigar  Co., 
121  La.  593,  46  So.  662.  Me.— Law- 
rence v.  Chase,  54  Me.  196.  Mass. — 
Miller  v.  Burt,  196  Mass.  395,  82  N.  E. 
39;  Ahrond  v.  Odiorne,  118  Mass.  261, 
19  Am.  Eep.  449.  Minn.. — Wentworth 
v.  Wentworth,  2  Minn.  277.  Mo. — 
Chambers  v.  Lecompte,  9  Mo.  575. 
Mont. — Ducie  v.  Ford,  8  Mont.  233,  19 
Pae.  414.  N.  J. — Van  Dyne  v.  Vree- 
land,  11  N.  J.  Eq.  370.  N.  Y— Brook- 
line  Nat.  Bank  v.  Moers,  19  App.  Div. 
155,  45  N.  Y.  Supp.  997.  Ohio. — Myers 
v.  Croswell,  45  Ohio  St.  543,  15  N.  E. 
866;  Howard  v.  Brower,  37  Ohio  St. 
402.  Term. — Macey  v.  Childress,  2 
Tenn.  Ch.  438.  Tex. — Stovall  v.  Gard- 
ner, 100  Tex.  25,  94  S.  W.  218;  Inter- 
national Harv.  Co.  v.  Campbell,  43  Tex. 
Civ.  App.  421,  96  S.  W.  93. 

Contra. — W.  S.  Wolverton  &  Son  v. 
Bruce  &  Butt,  6  Ind.  Ter.  135,  89  S.  W. 
1018. 

In  North  Carolina  the  defense  of  the 
statute  of  frauds  cannot  be  raised  by 
demurrer  but  must  be  made  in  the 
answer,  either  by  denying  the  oral  con- 
tract alleged  or  specially  pleading  the 
contract.  The  reason  given  is  that 
such  a  contract  is  not  void  and  by  de- 
murring the  demurrant  elects  to  treat 
it    as    still    subsisting.      Hemmings    v. 
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such  circumstances,  but  advantage  may  be  taken  of  it  by  an  answer 
expressly  pleading  the  statute.28 

2.  Where  Pleading;  Fails  To  Show  Non-Compliance  With  Statute, 
a.  Generally.  —  Where  it  does  not  affirmatively  appear  in  the  plead- 
ing that  the  promise  declared  upon  is  not  in  writing  the  cases  are 
not  in  accord  as  to  whether  the  defense  of  the  statute  of  frauds  must 
be  specially  pleaded,  or  whether  it  may  be  proved  under  a  denial  of 
the  contract.  Some  courts  hold  that  the  defense  must  be  specially 
alleged.27  Many  cases,  however,  hold  that  the  defense  of  the  statute  of 
frauds  may  be  interposed  under  a  plea  or  answer  which  denies  the 
contract,  such  as  the  general  issue  or  general  denial.28    Such  an  answer 


Doss,  125  N.  C.  400,  34  S.  E.  511;  Will- 
iams v.  Crosby  Lumb.  Co.,  118  N.  C. 
928,  24  S.  E.  800;  Loughran  v.  Giles, 
110  N.  C.  423,  14  S.  E.  966. 

26.  Seamans  v.  Barentsen,  180  N.  Y. 
333,  73  N.  E.  42,  105  Am.  St.  Eep.  759, 
holding  by  way  of  dictum  that  such  a 
complaint  fails  to  state  a  cause  of  ac- 
tion and  such  defect  is  not  waived  by 
failing  to  demur.  But  see  Marr  v. 
Burlington  etc.  E.  Co.,  121  Iowa  117, 
96  N.  W.  716,  and  infra,  II,  B,  2,  a, 
note. 

27.  Ala. — Butler  v.  Kent,  152  Ala. 
594,  44  So.  863;  Carter  v.  Fischer,  127 
Ala,  52,  28  So.  376;  Strouse  v.  Elting, 
110  Ala.  132,  20  So.  123;  Marsh  v. 
Ericke,  1  Ala.  App.  649,  56  So.  110. 
Ark. — Dierks  Lumber  &  Coal  Co.  v. 
Coffman  Bros.,  96  Ark.  505,  132  S.  W. 
654;  El  Dorado  Ice  &  Planing  Mill  Co. 
v.  Kinard,  96  Ark.  184,  131  S.  W.  460; 
St.  Louis  I.  M.  &  S.  B.  Co.  v.  Hall,  71 
Ark.  302,  74  S.  W.  293.  Colo.— Denni- 
son  v.  Barney,  49  Colo.  442,  113  Pac. 
519;  Pettit  v.  Mayhew,  43  Colo.  274,  95 
Pac.  939;  Cerrusite  Min.  Co.  v.  Steele, 
18  Colo.  App.  216,  70  Pac.  1091;  Bald- 
win v.  Central  Savings  Bank,  17  Colo. 
App.  7,  67  Pac.  179.  But  see  Salomon 
v.  McEae,  9  Colo.  App.  23,  47  Pac.  409. 
Fla  —  Maloy  v.  Boyett,  53  Pla.  956,  43 
So.  243.  Ga.— Tift  v.  Wight  &  Wes- 
losky  Co.,  113  Ga.  681,  39  S.  E.  503; 
Marks  &  Powell  v.  Talmadge's  Sons  & 
Co.,  8  Ga.  App.  557,  69  S.  E.  1131.  IU. 
Clayton  v.  Lemen,  233  111.  435,  84  N.  E. 
691;  Keller  v.  Fitzgerrell,  158  111.  App. 
534;  Hodges  v.  Bankers  Surety  Co.,  152 
111.  App.  372;  Green  v.  Johnson,  151  111. 
App.  63;  Pasquay  v.  Keithley,  139  111. 
App.  548.  N.  Y.— Matthews  v.  Matt- 
hews, 154  N.  Y.  288,  48  N.  E.  531; 
Crane  v.  Powell,  139  N.  Y.  379,  34  N. 
E.  911;  Krell  v.  Stein,  127  N.  Y.  Supp. 
150;  New  York  P.  T.  Assn.  v.  Stanley, 

Vol.  X 


105  App.  Div.  432.,  94  N.  Y.  Supp.  160; 
Ackley  v.  Skinner,  65  Misc.  142,  120 
N.  Y.  Supp.  1105;  Weisinger  v.  Brown- 
stein,  107  N.  Y.  Supp.  644.  S.  C— Cow- 
ard v.  Boyd,  79  S.  C.  134,  60  S.  E.  311; 
Suber  v.  Richards,  61  S.  C.  393,  39  S.  E. 
540.  But  see  Hillhouse  v.  Jennings,  60 
S.  C.  373,  38  S.  E.  599.  Term.— Bailey 
v.  Henry,  125  Tenn.  390,  143  S.  W.  1124; 
Gregory  v.  Farris,  56  S.  W.  1059;  Citty 
v.  Southern  Queen  Mfg.  Co.,  93  Tenn. 
276,  24  S.  W.  121,  42  Am.  St.  Eep.  919. 
Wash. — Moses  Land,  etc.  Co.  v.  Stack- 
Gibbs  Lumb.  Co.,  56  Wash.  529,  106 
Pac.  207.  But  see  Taylor  v.  Howard, 
70  Wash.  217,  126  Pac.  423. 

See  Livingstone  v.  Murphy,  187  Mass. 
315,  72  N.  E.  1012,  105  Am.  St.  Eep. 
400;  Abba  v.  Smyth,  21  Utah  109,  59 
Pae.  756;  Lauer  v.  Eichmond  Co-Op. 
Merc.  Inst.,  8  Utah  305,  31  Pac.  397. 

Reasons  for  Special  Plea. — Walton, 
J.,  in  Lawrence  v.  Chase,  54  Me.  196: 
' '  The  reasons  for  requiring  such  a  spec- 
ial plea  are,  that  the  statute  of  frauds 
does  not  make  contracts  within  its  pro- 
visions illegal;  it  only  secures  to  the 
defendant  an  immunity,  which  he  may 
avail  himself  of  or  not  as  he  sees  fit; 
and  if  he  sees  fit  to  avail  himself  of  it 
he  should  say  so,  clearly  and  distinctly, 
at  the  outset,  and  not  by  a  general 
traverse  put  the  plaintiff  to  the  trouble 
and  expense  of  proving  the  promise  set 
forth  in  his  declaration,  and  then  for 
the  first  time  make  his  election  not  to 
abide  by  it.  Such  a  course  is  trifling 
with  the  court.  The  defendant  has  no 
right  thus  to  compel  the  court  to  spend1 
its  time  in  trying  an  issue  which  he 
does  not  intend  to  abide  by."  See 
also  City  v.  Southern  Queen  Mfg.  Co., 
93  Tenn.  276,  24  S.  W.  121,  42  Am.  St. 
Eep.  919. 

28.  U.  S.— Dunphy  v.  Eyan,  116  U. 
S.  491,  6  Sup.  Ct.  186,  29  L.  ed.  703; 


FRAUDS,  STATUTE  OF 


75 


puts  in  issue  not  only  the  existence  of  the  contract,  but  the  fact  that 
it  was  in  writing,  signed  by  the  defendant.29 

b.  Effect  of  Admitting  Contract.  —  Where  the  contract  alleged  is 
one  within  the  statute,  and  the  answer  admits  or  fails  to  deny  it,  the 
defense  of  the  statute  if  relied  on  must  be  specially  pleaded  even  in 
those  jurisdictions  where   a  denial  of  the    contract    is    sufficient.30 

c.  Where  Applicability  of  Statute  Not  Disclosed  by  Pleading. 
Where  the  pleading  in  which  the  contract  is  alleged  does  not  disclose 
that  the  case  is  one  governed  by  the  statute  of  frauds,  a  denial  of  the 
contract  makes  available  the  defense  of  the  statute.31  Thus,  if  an 
action  on  the  common  counts  is  based  upon  a  contract  within  the 
statute  of  frauds,  it  is  not  necessary  for  the  defendant  to  specially 
plead  the  statute  in  defense,  but  he  may  prove  it  under  a  denial  of 
the  facts  alleged  in  the  declaration  or  complaint.32 


Buhl  v.  Stephens,  84  Fed.  922.  Ark. 
Wynn  v.  Garland,  19  Ark.  23,  68  Am. 
Dec.  190.  Cal. — Feeney  v.  Howard,  79 
Cal.  525,  21  Pac.  984,  12  Am.  St.  Eep. 
162,  4  L.  R.  A.  826;  Nunez  v.  Morgan, 
77  Oal.  427,  19  Pac.  753.  Colo.— Salo- 
man  v.  McBae,  9  Colo.  App.  23,  47  Pac. 
409.  Ind. — Indiana  Trust  Co.  v.  Finitzer, 
160  Ind.  647,  67  N.  E.  520.  Kan.— Wis- 
well  v.  Tefft,  5  Kan.  263.  Ky.— Klein 
v.  Liverpool  &  London  &  Globe  Ins.  Co., 
22  Ky.  L.  Rep.  301,  57  S.  W.  250.  Md. 
Morgart  v.  Smouse,  103  Md.  463,  63  Atl. 
1070,  115  Am.  St.  Eep.  367;  Hamilton 
v.  Thirston,  93  Md.  213,  48  Atl.  709. 
Mich. — Sprague  v.  Hosie,  155  Mich.  30, 
118  N.  W.  497,  130  Am.  St.  Rep.  558, 
19  L.  R.  A.  (N.  S.)  874;  Third  Nat. 
Bank  of  N«w  York  v.  Steel,  129  Mich. 
434,  88  N.  W.  1050.  Minn.— Fontaine 
v.  Bush,  40  Minn.  141,  41  N.  W.  465. 
Mo. — Phillips  v.  Hardenburg,  181  Mo. 
463,  80  S.  W.  891;  Hurt  v.  Ford,  142 
Mo.  283,  44  S.  W.  228,  41  L.  R.  A.  823; 
Leesley  Bros.  v.  A.  B.  Rebori  Fruit  Co., 
162  Mo.  App.  195,  144  S.  W.  138;  Beck- 
mann  v.  Mepham,  97  Mo.  App.  161,  70 
S.  W.  1094;  Walker  v.  Cooper,  97  Mo. 
App.  441,  71  S.  W.  370.  Neb.— Ross  v. 
Craven,  84  Neb.  520,  121  N.  W.  451; 
Riiff  v.  Riibe,  '68  Neb.  543,  94  N.  W. 
517.  N.  J.— Owen  v.  Riddle,  81  N.  J. 
L.  546,  79  Atl.  886;  Van  Horn  v.  De- 
marest,  76  N.  J.  Eq.  386,  77  Atl.  354; 
Lozier  v.  Hill,  68  N.  J.  Eq.  300,  59 
Atl.  234.  N.  C— Miller  v.  Carolina 
Monazite  Co.,  152  N.  C.  608,  68  S.  E. 
1;  Winders  v.  Hill,  144  N.  C.  614,  57 
8.  E.  456;  Luton  v.  Badham,  127  N.  C. 
96,  37  S.  E.  143,  80  Am.  St.  Rep.  783, 
53  L.  E.  A.  337.  Ohio.— Birchell  v. 
Neaster,  36  Ohio  St.  331.  R.  I. — Carr 
p.  Carr,  28  R.  I.  554,  68  Atl.  582.    S.  D. 


Jones  v.  Pettigrew,  25  S.  D.  432,  127 
N.  W.  538.  Tex.— Johnson  v.  Flint,  75 
Tex.  379,  12  S.  W.  1120;  Moody  v.  Jones 
(Tex.  Civ.  App.),  37  S.  W.  379. 
But  see  Hart  v.  Garcia  Tex. 
Civ.  App.),  63  S.  W.  921.  Vt. 
Chickering  v.  Brooks,  61  Vt.  554,  18 
Atl.  144.  Va.— Eaves  v.  Vial,  98  Va. 
134,  34  S.  E.  978.  W.  Va.— Howell  v. 
Harvey,  65  W.  Va.  310,  64  S.  E.  249, 
22  L.  R.  A.  (N.  S.)  1077.  Wis.— Lang- 
ley  v.  Sanborn,  135  Wis.  178,  114  N.  W. 
787;  Kaufer  v.  Stumpf,  129  Wis.  476, 
109  N.  W.  561.  Wyo.— Wdlliams-Hay- 
ward  Shoe  Co.  v.  Brooks,  9  Wyo.  424, 
64  Pac.  342. 

General  denial  coupled  with  aver- 
ments admitting  the  contract  is  a 
waiver  of  the  defense.  Iverson  v.  Cir- 
kel,  56  Minn.  299,  57  N.  W.  800.  See 
infra,  II,  B,  2,  b. 

Necessity  of  Objection  to  Oral  Evi- 
dence.— See  infra,  II,  B,  3. 

29.  Klein  v.  Liverpool  &  London  & 
Globe  Ins.  Co.,  22  Ky.  L.  Rep.  301,  57 
S.  W.  250;  Eaves  v.  Vial,  98  Va.  134,  34 
S.  E.  978. 

30.  Del.— Matthis  v.  Wier,  84  Atl. 
878.  Va.— Eaves  v.  Vial,  98.  Va.  134, 
34  S.  E.  978.  W.  Va.— Fleming  v.  Holt, 
12  W.  Va.  143. 

See  Abba  v.  Smyth,  21  Utah  109,  59 
Pac.   756.     And  see  infra,  II,  B,  2,  b. 

31.  Taylor  v.  Howard,  70  Wash.  217, 
126  Pac.  423.  See  also  Closson  v. 
Thompson  Pulp  &  P.  Co.,  112  App.  Div. 
273,  97  N.  Y.  Supp.  1113;  Fanger  v. 
Caspary,  87  App.  Div.  417,  84  N.  Y. 
Supp.  410;  Bierman  v.  Simon,  110  N.  Y. 
Supp.  267. 

32.  Cal — Harris  <e.  Frank,  81  Cal. 
280,  22  Pae.  856.  Ga.— Tift  v.  Wight 
&  W.  Co.,  113  Ga.  681,  39  S.  E.  503. 
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d.  By  Objections  to  Evidence.33  —  The  defense  of  the  statute  can- 
not be  made  by  objections  to  oral  evidence  unless  the  objector  has  by 
a  proper  pleading  raised  the  issue.34  But  where  a  denial  of  the  con- 
tract is  a  sufficient  plea  of  the  statute,35  or  where  the  pleading  alleges 
a  contract  in  writing,36  or  one  which  is  not  within  the  terms  of  the 
statute,  evidence  of  an  oral  contract  which  is  required  by  the  statute 
to  be  in  writing  may  be  objected  to  as  a  variance  although  the  statute 
has  not  been  pleaded.37 

e.  By  Instructions.  —  Neither  can  the  defense  be  raised  for  the  first 
time  by  instructions  to  the  jury  in  the  absence  of  an  appropriate 
pleading.38 

f.  In  Courts  Where  Oral  Pleadings  Allowable.  —  In  courts  where 
oral  pleadings  are  allowable  as  in  the  case  of  justices  of  the  peace, 
it  is  not  necessary  for  the  defendant  who  intends  to  rely  upon  the 
statute  of  frauds  as  a  defense,  to  plead  it.39 

3.  In  Replication.  —  In  jurisdictions  where  a  replication  is  re- 
quired, the  replication  to  an  answer  setting  up  a  contract  within  the 
statute  is  governed  by  the  same  rules  as  a  declaration  or  complaint 
in  so  far  as  the  necessity  and  method  of  making  the  defense  of  the 
statute  are  concerned.40    And  a  replication  to  an  answer  which  al- 


Ul.— Beard  v.  Converse,  84  111.  512; 
Durant  v.  Rogers,  71  111.  121;  Danser 
v.  Fidler,  158  111.  App.  94;  Bozenski  v. 
Dewes  Brew.  Co.,  93  111.  App.  370; 
Adams  &  Westlake  Co.  v.  Westlake,  92 
111.  App.  616.  Me. — Hunter  v.  Eandall, 
62  Me.  423,  16  Am.  Eep.  490.  Mass. 
Boston  Duck  Co.  v.  Dewey,  6  Gray  446. 
Wash.— Taylor  v.  Howard,  70  Wash.  217, 
126  Pac.  423. 

33.  As  to  "Objections,"  see  9  Ency- 
clopaedia op  Evidence  28,  82,  122. 

34.  Ala. — Speer  v.  Crowder,  32  So. 
658.  Colo. — McLure  v,  Koen,  25  Colo. 
284,  53  Pac.  1058.  Ga.— Tift  v.  Wight 
&  W.  Co.,  113  Ga.  '681,  39  S,  E.  503. 
N.  Y.— Crane  v.  Powell,  139  N.  Y.  379, 
34  N.  E.  911;  Fanger  v.  Caspary,  87 
App.  Div.  417,  84  N.  Y.  Supp.  410; 
Honsinger  v.  Mulford,  90  Hun  589,  35 
N.  Y.  Supp.  986,  affirmed,  157  N.  Y. 
674,  51  N.  E.  1091.  But  see  Seamans 
v.  Barentsen,  180  N.  Y.  333,  73  N.  E. 
42,  105  Am.  St.  Eep.  759.  N.  C. 
Stephens  v.  Midyette,  77  S.  E.  243. 
S.  C— Coward  v.  Boyd,  79  S.  C.  134, 
60  S.  E.  311;  Suber  v.  Eichards,  61  S.  C. 
393,  39  S.  E.  540.  Wis.— Whiting  v. 
Gould,  2  Wis.   552. 

See  infra,  II,  B,  2. 

As  to  the  maimer  of  pleading  the 
statute,  see  supra,  II,  A. 

As  to  the  necessity  of  objection  to 
oral  evidence,  see  infra,  II,  B,  3. 

35.  Barrett  v.  McAllister,  33  W.  Va. 
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738,  11  S.  E.  230.    And  see  cases -cited 
supra,  II,  A,  2,  a. 

36.  Brauer  v.  Oceanic  Steam  Nav. 
Co.,  178  N.  Y.  339,  70  N.  E.  863.  See 
also  Haw  v.  American  Wire  N.  Co.,  89 
Iowa  745,  56  N.  W.  501. 

37.  Olosson  v.  Thompson  Pulp  &  P. 
Co.,  112  App.  Div.  273,  97  N.  Y.Supp. 
1113;  Fanger  v.  Caspary,  87  App.  Div. 
417,  84  N.  Y.  Supp.  410;  Bierman  v. 
Simon,  110  N.  Y.  Supp.  267. 

38.  Ala. — Speer  v.  Crowder,  32  So. 
658.  Ga.— Tift  v.  Wight  &  W.  Co.,  113 
Ga.  681,  39  S.  E.  503.  N.  Y.— Newman 
v.  Greeff,  101  N.  Y.  663,  5  N.  E.  335. 

But  see  infra,  II,  B,  3. 

39.  HI.— Williams  v.  Corbet,  28  111. 
262;  Comstock  v.  Ward,  22  111.  248, 
Mo. — Schmidt  v.  Eozier,  121  Mo.  App. 
306,  98  S.  W.  791;  Young  v.  Ledford,  99 
Mo.  App.  565,  74  S.  W.  443;  Shelton  v. 
Thompson,  96  Mo.  App.  327,  70  S.  W. 
256.  N.  Y.— Brooker  v.  Heffner,  95 
App.  Div.  84,  88  N.  Y.  Supp.  499;  Camp- 
bell v.  Porter,  46  App.  Div.  628,  61 
N.  Y.  Supp.  712;  Jonap  v.  Preger,  59 
Misc.  187,  110  N.  Y.  Supp.  483. 

See  the  title  "Justices  of  the  Peace." 

40.  Hurt  v.  Ford  (Mo.),  36  S.  W. 
671.  See  Pattat  v.  Pattat,  93  App. 
Div.  102,  87  N.  Y.  Supp.  140;  Steed  v. 
Harvey,  18  Utah  367,  54  Pac.  1011,  72 
Am.  St.  Eep.  789,  holding  replication 
unnecessary.  See  also  the  title  "Rep- 
lication and  Reply." 
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leges  facts  bringing  the  contract  within  the  terms  of  the  statute  must 
by  proper  denials  or  averments  meet  such  allegations.41 

4.  Sufficiency  of  Special  Plea  of  Statute.  —  Where  it  is  necessary 
to  specially  plead  the  defense  of  the  statute,  averments  of  the  plea  or 
answer  must  be  such  as  to  show  that  the  statute  is  relied  upon.42 
The  fact  that  the  contract  was  not  in  writing  must  always  be  alleged.48 
A  mere  statement  that  the  action  is  barred  by  the  statute  of  frauds 
is  insufficient.44  It  is  sufficient,  however,  if  the  pleading  alleges  that 
the  contract  or  authority  to  make  the  contract  was  not  in  writing,  and 
it  appears  that  the  defendant  is  relying  upon  the  statute  as  a  defense.45 
But  it  is  not  necessary  that  express  reference  to  the  statute  of  frauds 
by  its  title  be  made.46    Where  matter  in  avoidance  of  the  statute  is 


In  Illinois  where  the  special  replica- 
tion in  equity  has  been  abolished,  the 
general  replication  is  not  sufficient  as  a 
plea  of  the  statute  and  complainant 
must  amend  his  bill  to  anticipate  the 
defense  and  allege  matter  in  avoidance 
of  it,  otherwise  the  defense  is  waived. 
Tarleton  v.  Vietes,  6  111.  470,  41  Am. 
Dec.  193;  Keller  v,  Eitzgerrell,  158  111. 
App.  534. 

41.  HI. — Gernand  v.  Schmitt  Si  Hein- 
ly,  89  111.  App.  547.  Ind. — Wilson  v. 
Bay,  13  Ind.  1.  N.  Y— Wheelwright 
v.  Moore,  1  Hall  648.  Vt. — Hotchkiss 
v.  Ladd  &  Co.,  36  Vt.  593,  86  Am.  Dec. 
679. 

See  Dennison  v.  Barney,  49  Colo.  442, 
113  Pac.  519;  Larimer  v.  Kelley,  10  Kan. 
298.  But  see  Salomon  v.  McKae,  9  Colo. 
App.  23,  47  Pac.  409. 

42.  Gregory  v.  Earris  (Tenn.),  56 
S.  W.  1059. 

It  is  not  sufficient  to  allege  that  it 
was  a  "verbal  contract"  and  that  it 
"invests  the  defendant  with  no  title 
to  the  trees."  Likewise  a  denial  to 
an  action  for  specific  performance  of 
a  verbal  contract  to  sell  trees  is  of 
no  avail  where  it  says  that  the  orator 
was  not  "equitably  or  morally  bound 
to  carry  out  said  agreement."  Battell 
v.  Matot,  59  Vt.  271,  5  Atl.  479. 

43.  Hunt  v.  Johnson,  96  Ala.  130,  11 
So.  387,  a  plea  that  "the  engagement 
or  debt  sued  on  was  a  promise  to  as- 
sume for  the  debt,  default,  or  miscar- 
riage of  another,"  is  bad. 

In  Krell  v.  Stein,  127  N.  Y.  Supp.  150, 
the  court  said:  "The  answer  of  the 
defendants  alleges  that  the  contract  per- 
tained to  the  transfer  of  real  property, 
and  was  illegal  and  void  under  the  stat- 
ute of  frauds.  The  answer  does  not  al- 
lege that  the  contract  was  not  in  writ- 
ing and  was  void  for  that  reason.    In 


Vaupell  v.  Woodward,  2  Sandf.  Ch.  143, 
it  was  held  that  the  answer  must  allege 
that  the  contract  was  not  in  writing. 
Alleging  that  the  contract  is  void  is 
not  sufficient  to  enable  such  pleader  to 
avail  himself  of  the  statute  of  frauds," 
or  put  the  plaintiff  to  the  proof  of  a 
contract  in  writing.  The  contract  sued 
upon  is  not  void  because  it  pertains  to 
real  estate,  but  because  not  in  writ- 
ing. 

44.  Dinkel  v.  Gundelfinger,  35  Mo. 
172. 

A  mere  reference  in  the  pleading  to 
the  section  of  the  statutes  or  code  em- 
bodying the  statute  of  frauds  is  not 
sufficient.  Wolfskill  v.  Douglass,  127 
Cal.  xviii,  59  Pac.  987. 

45.  Ala. — Speer  v.  Crowder,  32  So. 
658;  Brock  v.  Brock,  90  Ala.  86,  8  So. 
11,  9  L.  E.  A.  287.  Colo.— People 's  Min. 
&  M.  Co.  v.  Central  Consol.  M.  Corp.,  20 
Colo.  App.  561,  80  Pac.  479.  111.— Wright 
v.  Eaftree,  181  111.  464,  54  N.  E.  998; 
Schoonmaker  v.  Plummer,  139  111.  612, 
29  N.  E.  1114  (where  defendant 
averred  that  gift  relied  upon  was  in 
parol  and  void  under  the  statute  of 
frauds).  Tenn. — Gregory  v.  Farris,  56 
S.  W.  1059. 

See  Noble  v.  Anniston  Nat.  Bank,  147 
Ala.  697,  41  So.  136;  Larimer  v.  Kelley, 
10  Kan.  298. 

A  satisfactory  reference  to  one  of 
the  sections  of  the  statute,  where  it 
sufficiently  .appears  that  the  defendant 
expects  to  rely  upon  the  whole  statute, 
will  entitle  the  defendant  to  the  benefit 
of  any  section  of  the  statute  reasonably 
within  the  application  of  the  -plea. 
Markbam  v.  Katzenstein,  209  111.  607, 
TO  N.  E.  1071. 

46.  Koenig  v.  Dohm,  209  111.  468,  70 
N.  E.  1061. 
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alleged  the  answer  must  deny  such  facts.47 

B.  "Waiver  of  Defense.  —  1.  Generally.  —  The  defense  of  the 
statute  of  frauds  must  in  some  manner  be  claimed  or  insisted  upon, 
it  cannot  be  invoked  by  the  court  of  its  own  motion.48  Hence  by  his 
default  a  party  waives  his  right  to  the  benefit  of  the  statute.49 

2.  <By  Lack  of  Proper  Pleading.  —  a.  Generally.  —  A  failure  to  so 
plead  as  to  entitle  a  party  to  rely  upon  the  statute  is  a  waiver  of  the 
defense  and  of  the  right  to  insist  upon  it  in  any  other  manner.60 
This  seems  to  be  the  rule  even  where  the  pleading  shows  on  its  face 
that  the  requisite  writing  was  not  made.51  Such  waiver  is  binding 
in  all  subsequent  proceedings  in  the  same  case.52  The  defense  cannot 
be  urged  for  the  first  time  in  the  appellate  court.53 


47.  Eaves  v.  Vial,  98  Va.  134,  34 
S.  E.  978.  See  also  City  of  Greenville 
v.  Greenville  Waterworks  Co.,  125  Ala. 
625,  27  So.  764. 

48.  Clayton  v.  Lemen,  233  111.  435, 
84  N.  E.  691;  Bailey  v.  Henry,  125  Tenn. 
390,  143  S.  W.  1124.  See  also  Henry 
V.  Hilliard,  155  N.  C.  372,  71  S.  E.  439; 
and  9  Encyclopaedia  or  Evidence  122. 
But  see  Seamans  v.  Barentsen,  180  N. 
Y.  333,  73  N.  E.  42,  105  Am.  St.  Bep. 
759. 

A  vendee,  under  a  parol  contract  in 
regard  to  land,  after  the  payment  of 
the  purchase  price,  can  compel  the 
execution  of  the  deed  to  him,  when 
the  statute  of  frauds  is  not  pleaded,  the 
contract  is  not  denied  and  there  is  no 
objection  to  the  evidence  in  his  suit 
for  its  execution.  Ala. — Shakespeare  v. 
Alba,  76  Ala.  351.  HI.— ESmay  v.  Gor- 
ton, 18  111.  483.  La. — Brown  v.  Fran- 
tum,  6  La.  39;  Strawbridge  v.  War- 
field,  4  La.  20.  Mo. — Maybee  v.  Moore, 
90  Mo.  340,  2  S.  W.  471.  N.  Y.— Crane 
v.  Powell,  139  N.  Y.  379,  34  N.  E.  911. 
N.  C. — Herndon  v.  Durham  &  Co.,  161 
N.  C.  650,  77  S.  E.  683;  Cowell  v. 
Phoenix  Ins.  Co.,  126  N.  C.  684,  36  S.  E. 
184;  Loughran  v.  Giles,  110  N.  C.  423, 
14  S.  E.  966.  Ohio. — Watson  v.  Erb,  33 
Ohio  St.  35;  Mathews  v.  Leaman,  24 
Ohio  St.  615;  Ogden  v.  Ogden,  4  Ohio 
St.  182.  Pa. — Houser  v.  Lafaiont,  55 
Pa.  311,  93  Am.  Dec.  755.  Term.— Bailey 
v.  Henry,  125  Tenn.  390,  143  S.  W. 
1124. 

49.  Clayton  v.  Lemen,  233  111.  435, 
84  N.  E.  691.  See  also  Angel  v.  Simp- 
son, 85  Ala.  53,  3  So.  758. 

50.  Tift  v.  Wight  &  W.  Co.,  113  Ga. 
681,  39  S.  E.  503.  See  cases  cited 
supra,  II,  A,  2,  a,  b,  d,  and  e,  and 
infra,  II,  B,  2. 

A  replication  must  plead  the  defense 
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of  the  statute  to  a  contract  alleged 
in  the  answer,  otherwise  the  defense  is 
waived.  Hurt  v.  Ford  (Mo.),  36  S.  W. 
671. 

Failure  to  demur  to  a  pleading  which 
is  demurrable  because  it  affirmatively 
shows  the  lack  of  the  writing  required 
by  the  statute,  is  held  to  be  a  waiver 
of  the  right  to  make  the  defense  by  an- 
swer in  Marr  v.  Burlington,  etc.  B.  Co. 
121  Iowa  117,  96  N.  W.  716;  Wiseman 
v.  Thompson,  94  Iowa  607,  63  N.  W. 
346.  But  see  Seamans  v.  Barentsen, 
180  N.  Y.  333,  73  N.  E.  42,  105  Am. 
St.  Bep.  759,  overruling  in  part  Crane 
v.  Powell,  139  N.  Y.  379,  34  N.  E.  911. 
And  see  Hillhouse  v .  Jennings,  60  S.  C. 
370,  38  S.  E.  599. 

51.  Mo.— Hurt  v.  Ford,  36  S.  W.  671. 
Mont. — Gregg  v.  Garrett,  13  Mont.  10, 
31  Pac.  721.  Vt.— Battell  v.  Matot,  58 
Vt.  271,  5  Atl.  479.  W.  Va.— Barrett 
v.  McAllister,  33  W.  Va.  738,  11  S.  B. 
220. 

See  also  Hamill  v.  Hall,  4  Colo.  App. 
290,  35  Pac.  927.  But  see:  Ind.— Fall 
v.  Hazelrigg,  45  Ind.  576,  15  Am.  Bep. 
278.  Ky.— Linn  Boyd  Tob.  W.  Co.  v. 
Terrill,  13  Bush.  463.  N.  Y.— Seamans 
17.  Barentsen,  180  N.  Y.  333,  73  N.  E. 
42,  105  Am.  St.  Bep.  759,  overruling 
in  part  Crane  v.  Powell,  139  N.  Y.  379, 
34  N.  E.  911.  S.  C— Hillhouse  v.  Jen- 
nings, 60  S.  C.  373,  38  S.  E.  599. 

Compare  Sanger  v.  French,  157  N.  Y. 
213,  51  N.  E.  979. 

52.  See  Battell  v.  Matot,  58  Vt.  271, 
5  Atl.  479,  and  infra,  II,  C. 

53.  Ga.— Tift  v.  Wight  &  W.  Co.,  113 
Ga.  681,  39  S.  E.  503.  HI.— Clayton  v. 
Lemen,  233  111.  435,  84  N.  E.  691 ;  High- 
ley  v.  Metzger,  187  111.  237,  58  N.  E. 
407;  Sanford  v.  Davis,  181  111.  570,  54 
N.  E.  977.  Md. — Spencer  v.  Pearce.  10 
Gill  &  J.  294.    Mo.— Neuvirth  v.  Engler, 
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b.  Effect  of  Admitting  Contract.  —  "Where  the  defendant  by  his 
answer  admits  the  contract  but  does  not  plead  or  set  up  the  statute 
as  a  bar  to  the  action,  or  pleads  some  defense  other  than  the  statute 
of  frauds,  he  will  be  deemed  to  have  waived  the  benefits  of  the  statute.64 
But  where  the  defendant  admits  the  contract  and  pleads  the  statute 
he  will  be  entitled  to  its  benefits  notwithstanding  such  admission.06 
The  fact  that  the  contract  as  admitted  differs  in  non-essential  points 
from  the  contract  alleged  does  not  prevent  the  admission  from  operat- 
ing as  a  waiver.66 

3.  By  Failure  To  Raise  Question  at  Trial.  —  Although  the  plead- 
ings are  so  framed  as  to  entitle  a  party  to  rely  upon  the  statute  he 
will  be  deemed  to  have  waived  the  defense  if  he  fails  to  raise  the  ques- 
tion specifically,  otherwise  than  by  the  pleading,  at  an  appropriate 


83  Mo.  App.  420.  N.  0. — Cozart  v.  West 
Oxford  L.  Co.,  113  N.  C.  294,  18  S.  E. 
337.  Ore. — Hawley  v.  Dawson,  16  Ore. 
344,  18  Pae.  592.  S.  D  — Prior  v.  San- 
born County,  12  S.  D.  86,  80  N.  W. 
169.  Tex. — Hart  v.  Garcia  (Tex.  Civ. 
App.),  63  S.  W.  921. 

54.  Ala. — Shakespeare  v.  Alba,  76 
Ala.  351.  Ark. — Guynn  v.  McCauley,  32 
Ark.  97.  Cal  —  Burt  v.  Wilson,  28  Cal. 
632,  87  Am.  Dee.  142.  Del.— Matthes 
v.  Wier,  84  Atl.  878.  Ga. — Mendel  v. 
Miller  &  Sons,  134  Ga.  610,  68  S.  E. 
430.  Me. — Douglass  v.  Snow,  77  Me. 
91.  Md.— Winn  v.  Albert,  2  Md.  Ch. 
169.  Minn. — Bean  v.  Lamprey,  82  Minn. 
320,  84  N.  W.  1016;  Iverson  v.  Cirkel, 
56  Minn.  299,  57  N.  W.  800.  Mo. 
Phillips  v.  Hardenburg,  181  Mo.  463,  80 
S.  W.  891.  Mont. — Christiansen  v.  Al- 
drich,  30  Mont.  446,  76  Pae.  1007.  N.  J. 
Gough  v.  Williamson,  62  N.  J.  Eq.  526, 
50  Atl.  323;  Hewitt  V.  Lehigh,  etc.  B. 
Co.,  57  N.  J.  Eq.  511,  42  Atl.  325;  Van 
Duyne  v.  Vreeland,  12  N.  J.  Eq.  142. 
Ohio.— Woods  v.  Dille,  11  Ohio  455.  Vt. 
Battell  v.  Matot,  58  Vt.  271,  5  Atl.  479. 
Va.— Eaves  v.  Vial,  98  Va.  134,  34 
S.  E.  978.  W.  Va.— Campbell  v.  O  'Neill, 
69  W.  Va.  459,  72  S.  E.  732;  Atkinson 
v.  Washington  &  J.  College,  54  W.  Va. 
32,  46  S.  E.  253.  Wis.— Whiting  v. 
Gould,  2  Wis.  552. 

55.  Cal. — Jamison  v.  Hyde,  141  Cal. 
109,  74  Pae.  695.  Del. — Matthes  v. 
Wier,  84  Atl.  878.  Ga.— Mendel  v.  Mil- 
ler &  Sons,  134  Ga.  610,  68  S.  E.  430. 
Ind.— Ash  v.  Daggy,  6  Ind.  259.  Md. 
Hamilton  v.  Jones,  3  Gill  &  J.  127; 
Winn  v.  Albert,  2  Md.  Ch.  169.  Minn. 
Bean  v.  Lamprey,  82  Minn.  320,  84 
N.  W.  1016;  Taylor  v.  Allen,  40  Minn. 
433,  42  N.  W.  292..  Mo.— Phillips  v. 
Hardenburg,  181  Mo.  463,  80  S.  W.  891. 


Mont. — Mitchell  v.  Henderson,  37  Mont. 
515,  97  Pae.  942.  Neb.— Thomas  v. 
Churchill,  48  Neb.  266,  67  N.  W.  182. 
N.  J. — Van  Duyne  v.  Vreeland,  12  N.  J. 
Eq.  142.  N.  C. — Browning  v.  Berry,  107 
N.  C.  231,  12  S.  E.  195,  10  L.  E.  A. 
726.  Utah.— Abba  v.  Smyth,  21  Utah 
109,  59  Pae.  756.  Vt— Battell  v.  Matot, 
58  Vt.  271,  5  Atl.  479.  W.  Va.— Bar- 
rett v.  McAllister,  33  W.  Va.  738,  11 
S.  E.  220.  Wis.— Whiting  v.  Gould,  2 
Wis.   552. 

In  Equity. — In  Cozine  v.  Graham,  2 
Paige  Ch.  (N.  Y.)  177,  Chancellor  Wal- 
worth says:  "There  was  formerly  some 
difficulty  'on  this  subject  in  chancery,  on 
account  of  the  ddea  which  prevailed 
that  the  court  was  bound  to  carry  into 
effect  a  parol  agreement  admitted  by  the 
answer,  although  the  defendant  at  the 
same  time  insisted  it  was  not  legally 
binding  as  being  within  the  statute.  It 
now  appears  to  be  well  settled  that 
the  defendant  may  admit  the  existence 
of  the  parol  agreement,  but  insist  upon 
the  statute  in  his  answer  as  a  bar  to 
any  relief  founded  thereon,  unless  there 
has  been  such  part  performance  as  to 
take  the  case  out  of  the  operation  of 
the  statute." 

56.  Mont.  —  Gregg  v.  Garrett,  13 
Mont.  10,  31  Pae.  721.  N.  J.— Ashmore 
v,  Evans,  11  N.  J.  Eq.  151.  W.  Va. 
Barrett  v.  McAllister,  33  W.  Va.  738, 
11  S.  E.  220. 

Admission  by  Alleging  Contract  Dif- 
ferent in  Some  Respects. — In  Iverson  v. 
Cirkel,  56  Minn.  299,  57  1ST.  W.  800, 
plaintiff  alleged  a  contract  to  make 
two  dump  carts  at  a  price  of  $140. 
The  answer  besides  containing  a  gen- 
eral denial,  alleged  that  the  contract 
was  for  the  making  of  two  four-wheeled 
carts,  but  did  not  plead  the  statute  of 
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stage  of  the  trial."  The  general  rule  is  that  if  an  objection  is  not 
made  to  oral  evidence  establishing  the  contract  at  the  time  it  is  offered, 
the  benefit  of  the  statute  cannot  thereafter  be  claimed.68  Some  cases, 
however,  hold  that  an  objection  at  the  time  the  evidence  is  offered  is 
unnecessary  if  the  specific  question  is  presented  to  the  court  and  the 
defense  insisted  upon  in  some  other  manner  during  the  trial.59  And 
where  facts  are  pleaded  to  avoid  the  defense  of  the  statute,  such  as 
part  performance,60  or  the  evidence  does  not  when  offered  show  that 
it  is  objectionable  to  the  statute,61  or  for  any  other  reason  the  oral 
evidence  is  competent,  the  failure  to  object  to  it  when  offered  does 
not  waive  the  benefit  of  the  defense  of  the  statute.62 


frauds.  It  was  held  that  defendant  by 
not  resting  on  his  general  denial  or  by 
specifically  claiming  the  benefit  of  the 
statute  had  waived  the  defense,  his  al- 
legations as  to  the  contract  amounting 
to  an  admission  thereof. 

57.  Schmidt  v.  Eozier,  121  Mo.  App. 
306,  98  S.  W.  791.  See  also  Bommer 
«;.  American  Spiral,  etc.  Mfg.  Co.,  81 
N.  Y.  468. 

Even  though  the  statute  is  pleaded 
in  the  answer,  its  protection  is  waived 
by  allowing  the  parol  evidence  to  be 
received  without  exception.  Pike  v. 
Pike,  69  Vt.  535,  38  Atl.  265. 

58.  Ala. — Marsh  v.  Fricke,  1  Ala. 
App.  649,  56  So.  110.  Ark.— El  Dorado 
Ice  &  P.  Mill  Co.  v.  Kinard,  96  Ark. 
184,  131  S.  W.  460;  Arkansas  Lumb.  Co. 
v.  Benson,  92  Ark.  392,  123  S.  W.  367. 
Cal. — Nunez  v.  Morgan,  77  Cal.  427, 
19  Pac.  753;  McDonald  v.  Mission  View 
H.  Assn.,  51  Cal.  210.  Ga.— Marks  & 
Powell  v.  Talmadge's  Sons  &  Co.,  8  Ga. 
App.  557,  69  S.  E.  1131.  la.— Marr  v. 
Burlington,  etc.  B.  Co.,  121  Iowa  117, 
96  N.  W.  716.  La.— Pauline  v.  Hubert, 
14  La.  Ann.  161.  But  see  Merz  v.  La- 
buzan,  23  La.  Ann.  747.  Mass. — Liv- 
ingstone v.  Murphy,  187  Mass.  315,  72 
N.  E.  1012,  105  Am.  St.  Sep.  400.  N.  Y. 
Crough  v.  Nurge,  168  N.  Y.  657,  61  N.  E. 
1128,  affirming  44  App.  Div.  19,  60  N.  Y. 
Supp.  395;  Kelley  v.  T.  L.  Smith  Co., 
150  App.  Div.  428,  135  N.  Y.  Supp. 
16;  Miller  v.  Munroe,  59  App.  Div.  623, 
69  N.  Y.  Supp.  861;  Yracheta  v.  Stan- 
ford, 120  N.  Y.  Supp.  117.  S.  D.— Co- 
sand  1>.  Bunker,  2  S.  D.  294,  50  N.  W. 
84.  Tex. — Eoe  v.  Bridges  (Tex.  Civ. 
App.),  31  S.  W.  317.  Vt.— Montgomery 
v.  Edwards,  46  Vt.  151,  14  Am.  Eep. 
618. 

See  9  Encyclopedia  of  Evidence,  82 
122. 

But  in  Browning  v.  Berry,  107  N.  C. 
231,  12  S.  E.  195,  10  L.  R.  A.  726,  it 
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was  held  that  a  plea  of  the  statute  was 
not  waived  by  failing  to  object  to 
evidence  of  an  oral  lease  for  one  year 
with  a  privilege  of  five  years  in  sup- 
port of  an  averment  of  a  lease  for  five 
years,  such  evidence  being  a  variance. 
Compare  Jacobs  v.  First  Nat.  Bank,  15 
Wash.  358,  46  Pac.  396. 

In  Nebraska  in  trials  without  a  jury 
the  practice  does  not  require  objections 
to  incompetent  evidence,  the  presump- 
tion being  that  the  court  will  disre- 
gard it.  Consequently  the  failure  to 
object  to  evidence  of  an  oral  contract 
is  not  a  waiver  of  the  defense  of  the 
statute  specially  pleaded  in  the  answer. 
Thomas  v.  Churchill,  48  Neb.  266,  278, 
67  N.  W.  182. 

59.  Schmidt  v.  Eozier,  121  Mo.  App. 
306,  98  S.  W.  791,  attempting  to  dis- 
tinguish Seharff  v.  Klein,  29  Mo.  App. 
549,  and  other  Missouri  appeal  cases 
which  are  apparently  to  the  contrary. 
See  also  Bambrick  v.  Bambrick,  157 
Mo.  423,  58  S.  W.  8  (where  a  demurrer 
to  the  evidence  of  an  oral  agreement 
was  sustained,  the  defendant  having 
pleaded  the  statute) ;  Hillbouse  v.  Jen- 
nings, 60  S.  C.  373,  38  S.  E.  599. 

But  a  mere  general  demurrer  to  the 
evidence  after  it  has  been  put  in  with- 
out objection  will  be  of  no  avail  where 
the  statute  of  frauds  is  not  referred  to 
as  a  grounds  for  such  demurrer.  Seharff 
v.  Klein,  29  Mo.  App.  549. 

60.  Benedict  v.  Bird,  103  Iowa  612, 
72  N.  W.  768;  Schmidt  v.  Eozier,  121 
Mo.  App.  306,  98  S.  W.  791.  See  also 
James  v.  Morey,  44  111.  352  (the  correct 
practice  is  bo  ask  instructions  as  to 
the  proper  use  and  effect  of  the  evi- 
dence) ;  Wallis  v.  Turner  (Tex.  Civ. 
App.),  95  S.  W.  61. 

61.  Holeombe  v.  Munson,  103  N.  Y. 
682,  9  N.  E.  443. 

62.  See  9  Encyclopedia  of  Evi- 
dence, 130. 
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Under  a  statute  making  the  contract  void  where  there  is  no  writing  or 
memorandum,  it  has  been  held  that  no  objection  is  necessary  if  the 
existence  of  the  contract  is  not  admitted  by  the  pleadings,  since  the 
court  must  of  its  own  motion  refuse  to  enforce  an  illegal  contract.03 
This  distinction  has  not  been  made,  however,  nor  the  rule  followed  in 
other  states  with  a  similar  statute.6* 

C.  Amendment  To  Plead  Statute.  —  Inasmuch  as  the  defense  of 
the  statute  is  waived  by  going  to  trial  without  pleading  the  statute 
or  insisting  upon  it  as  a  defense,  a  party  will  not  be  permitted  at  the 
end  of  the  trial  to  amend  his  pleadings  by  setting  up  the  statute.05 
A  defective  plea  of  the  statute  may,  however,  be  amended.08 

On  New  Trial.  —  After  a  case  has  been  reversed  on  appeal  and  sent 
back  for  a  new  trial,  it  is  held  that  a  party  who  has  not  previously 
pleaded  or  insisted  upon  the  defense  of  the  statute  cannot  amend  to 
set  it  up.67 

D.  To  Eecovert  fob  Benefits  Conferred  Under  Unenforcible 
Contract.  —  Where  one  has  entered  into  a  contract  within  the 
statute  of  frauds  and  has  sold  goods  or  performed  services,  or 
conferred  benefits  under  it,  he  may  disregard  the,  contract  and  sue  on 
the  common  counts  if  the  facts  are  such  as  to  raise  an  implied  promise 
to  pay  the  reasonable  value  of  the  benefits  conferred.08  In  such  an 
action  the  statute  of  frauds  is  no  defense.69  But  the  mere  fact  that 
there  was  an  invalid  express  contract  does  not  necessarily  raise  an 
implied  promise  upon  which  the  plaintiff  may  sue.70 

in.  TRIAL.71  —  A.  Questions  of  Law  and  Fact.  —  In  so  far  as 
its  solution  is  dependent  upon  conflicting  evidence  the  question  of 


63.  Jones  v.  Pettigrew,  25  S.  D.  432, 
127  N.  W.  538;  Cosand  v.  Bunker,  2 
S.  D.  294,  50  N.  W.  84;  Langley  v. 
Sanborn,  135  Wis.  178,  114  N.  W.  787; 
Popp  v.  Swanke,  68  Wis.  364,  31  N.  W. 
916.  See  Suman  v.  Springate,  67  Ind. 
115;  McMillen  p.  Terrell,  23  Ind.  163. 

64.  See:  Ala. — Shakespeare  v.  Alba, 

76  Ala.   351.     Cal. — Nunez  v.  MoTgan, 

77  Cal.  427,  19  Pae.  753;  McDonald  v. 
Mission  View  H.  Assn.,  51  Cal.  210. 
Ga.— Tift  v.  Wight,  113  Ga.  681,  39  S.  E. 
503.  N.  T. — Fanger  v.  Caspary,  87  App. 
Div.  417,  84  N.  Y.  Supp.  410. 

And  see  eases  cited  supra,  II,  B,  3. 

65.  Hodges  v.  Bankers'  Surety  Co., 
152  HI.  App.  372'j  Lupean  v.  Brainard, 
20  App.  Div.  212,  46  N.  T.  Supp.  1044; 
Simis  v.  Wdssel,  10  App.  Div.  323,  41 
N.  T.  Supp.  1024. 

66.  Tufts  v.  Tufts,  S  Woodb.  &  M. 
456,  24  Fed.  Cas.  No.  14,233. 

67.  Barrett  v.  McAllister,  35  W.  Va. 
103,  12  S.  B.  1106. 

But  see  Mendel  v.  Miller  &  Sons,  134 
Ga.  610,  68  S.  E.  430,  where  it  was  held 


that  although  a  defendant  may  have  in 
his  original  answer  admitted  a  contract 
as  alleged  by  the  plaintiff,  if  a  verdict  for 
the  plaintiff  is  reversed  on  appeal  and 
the  case  sent  back  for  new  trial,  the 
defendant  is  not  prevented  from  amend- 
ing his  answer  and  setting  up  the  stat- 
ute of  frauds  as  a  defense. 

68.  Cal.— Patten  v.  Hicks,  43  Cal. 
509;  Fuller  v.  Reed,  38  Cal.  99.  Colo. 
Ford  v.  Rockwell,  2  Colo.  376.  Conn. 
Ryan  v.  Dayton,  25  Conn.  188,  65  Am. 
Dec.  560.  Del. — McGartland  v.  Steward 
&  Clark,  2  Houst.  277;  Watson  v.  Wat- 
son, 1  Houst.  209;  Hollis  v.  Morris,  2 
Harr.   3. 

See  2  Standard  Proc.  201. 

69.  Bernier  v.  Cabot  Mfg.  Co.,  71  Me. 
506,  36  Am.  Rep.  343;  Mendelsohn  v. 
Banov  &  Volaski,  57  S.  C.  147,  35  S.  E. 
499.  See  also  Hartwell  v.  Young,  67 
Hun  472,  22  N.  Y.  Supp.  486. 

70.  Gazzam  v.  Simpson,  114  Fed.  Tl, 
52  C.  C.  A.  19. 

71.  For  matters  pertaining  to  trial 
generally,  see  the  title  "Trial,"  and 
other  -particular  titles  dealing  with  par- 
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whether  the  contract  is  within  or  without  the  statute  is  one  of  fact." 
This  rule  applies  to  the  determination  of  the  questions  whether  the 
evidence  shows  a  promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another,73  and  whether  the  contract  was  by  its  terms  not 
to  be  performed  within  a  year.74  And  the  rule  is  the  same  upon  the 
question  whether  the  statute  has  been  complied  with.75  So  the  ques- 
tion as  to  what  is  shown  by  conflicting  evidence  upon  matters  in  avoid- 
ance of  the  statute  is  for  the  jury.76  These  questions,  however,  become 
questions  of  law  for  the  court  when  the  facts  are  not  in  dispute,77 


tieular  incidents   of  trial.     See   supra, 
II,  A,  2,  d. 

72.  Me.— Weeks  v.  Orie,  94  Me.  458, 
48  Atl.  107,  80  Am.  St.  Rep.  410.  Mont. 
McGowan  Commercial  Co.  v.  Midland 
Coal,  etc.  Co.,  41  Mont.  211,  108  Pac. 
655.  N.  Y. — Sheingold  v.  Baer,  145  App. 
Div.  493,  943,  129  N.  Y.  Supp.  924,  130 
N.  Y.  Supp.  1131;  Trombley.  v.  Selig- 
man,  133  App.  Div.  525,  117  N.  Y.  Supp. 
1063.  S.  C— Lee  v.  Unkefer,  85  S.  C. 
199,  65  S.  E.  989,  67  S.  E.  246.  Eng. 
Darnell  v.  Tratt,  2  Car.  &  P.  82,  12  E. 
C.  L.  462. 

73.  Cal. — Harris  v.  Frank,  81  Cal. 
280,  22  Pac.  856.  Ga.— Wortham  v. 
Sinclair,  98  Ga.  173,  25  S.  E.  414.  HI. 
Lusk  v.  Throop,  189  111.  127,  59  N.  E. 
529;  Peters  v.  Raven,  159  111.  App.  122; 
Yawger  v.  Backs,  119  111.  App.  61.  la. 
Frohardt  Bros.  v.  Duff,  135  N.  W.  609. 
Kan. — Calahan  v.  Ward,  45  Kan.  545, 
26  Pac.  53.  Md. — East  Baltimore  Lumb. 
Co.  v.  K'Nessett,  etc.  Cong.,  100  Md. 
125,  59  Atl.  180.  Mass. — Downs  v.  Per- 
kins, 207  Mass.  409,  93  N.  E.  645;  Per- 
kins v.  Hinsdale,  97  Mass.  157.  Mich. 
Haak  v.  Kellogg,  146  Mich.  541,  109 
N.  W.  1068;  Ford  v.  McLane,  131  Mich. 
371,  91  N.  W.  617;  Temple  v.  Goldsmith, 
118  Mich.  172,  7>6  N.  W.  324.  Minn. 
Conrad  v.  Clarke,  106  Minn.  430r  119 
N.  W.  214,  482.  Mo.— Kansas  City  S.  P. 
Co.  v.  Smith,  36  Mo.  App.  608.  Neb. 
Lindsey  v.  Heaton,  2,7  Neb.  662,  43  N. 
W.  420.  N.  J.— Ohesebrough  v.  Tirrill, 
61  N.  J.  L.  628,  41  Atl.  215.  N.  Y. 
Ward  v.  Hasbrouck,  169  N.  Y.  407,  62 
N.  E.  434;  Cowdin  v.  Gottgetreu,  55 
N.  Y.  650;  Waddell  v.  Greenhall,  53 
Hun  637,  6  N.  Y.  Supp.  267.  N.  C. 
Whitehurst  v.  Padgett,  157  N.  C.  424, 
73  S.  E.  240;  Sheppard  v.  Newton,  139 
N.  C.  533,  52  S.  E.  143.  Okla.— Rich- 
ardson v.  Parker,  33  Okla.  339,  125  Pac. 
442.  Pa. — Corcoran  v.  Huey,  231  Pa. 
441,  80  Atl.  881;  Beard  v.  Heck,  13  Pa. 
Super.  390.  S.  C. — Lorick  &  Lowrance 
v.  Caldwell,  85  S.  C.  94,  67  S.  E.  143. 
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Vt. — Sinclair  v.  Richardson,  IS  Vt.  33. 
Wash. — Goldie-Klenert  Dist.  Co.  v.  Both- 
well,  67  Wash.  264,  121  Pac.  60. 

74.  Ky. — Reynolds  v.  Wisconsin  Chair 
Co.,  22  Ky.  L.  Rep.  12,  56  S.  W.  653. 
Me.- Farwell  v.  Tillson,  76  Me.  227. 
Mass. — T.atterson  v.  Suffolk  Mfg.  Co., 
106  Mass.  56. 

75.  See  Hawkins  v.  Chace,  19  Pick. 
(Mass.)  502. 

76.  CaL — Wilson  v.  Hotchkiss  (Cal. 
App.),  132  Pae.  88.  Ga.— Bryan  v. 
Southwestern  R.  Co.,  37  Ga.  26;  John- 
son v.  Watson,  1  Ga.  348.  111.— Wil- 
liams v.  Andrew,  185  111.  98,  56  N.  E. 
1041.  la.— Smith  &  Son  v.  Bloom,  141 
N.  W.  32;  Huttoa  v.  Doxsee,  116  Iowa 
13,  89  N.  W.  79.  Md.— Hewes  v.  Jor- 
dan, 39  Md.  472,  17  Am.  Rep.  578. 
Mich. — Dallavo  v.  Richardson,  134  Mich. 
226,  96  N.  W.  20;  Wilcox  v.  Young,  66 
Mich.  687,  33  N.  W.  765.  Miss.— Stone- 
wall Mfg.  Co.  v.  Peek,  63  Miss.  342. 
Mo.— Bass  v.  Walsh,  39  Mo.  192;  Swaf- 
ford  v.  Spratt,  93  Mo.  App.  631,  67 
S.  W.  701.  Neb.— McMillan  v.  Heaps, 
85  Neb.  535,  123  N.  W.  1041.  N.  H. 
Standard  Wall  P.  Co.  v.  Towns,  72  N.  H. 
324,  56  Atl.  744.  N.  Y— Jones  v.  Rey- 
nolds, 120  N.  Y.  213,  24  N.  E.  279; 
Burrows  v.  Whitaker,  71  N.  Y.  291,  27 
Am.  Rep.  42.  Wash. — Reinhart  v. 
Gregg,  8  Wash.  191,  35  Pac.  1075.  Wis. 
Cuddy  v.  Foreman,  107  Wis.  519,  83 
N.  W.  1103;  Theilen'  v.  Rath,  80  Wis. 
263,  50  N.  W.  183. 

Whether  five  days  is  a  reasonable 
time  for  repudiation  by  the  buyer  of 
an  oral  sale  of  goods  in  his  possession 
at  the  time  of  the  sale  is  a  question 
for  the  jury.  Godkin  v.  Weber  (Mich.), 
114  N.  W.  924. 

77.  U.  S.— Hollweg  v.  Schaef  er  Brok. 
Co.,  197  Fed.  689,  117  O.  C.  A.  83.  Conn. 
Bulkley  v.  Waterman,  13  Conn.  328. 
111.— Thayer  v.  McEwen,  4  111.  App.  416. 
Ind.— Druly  v.  Hunt,  35  Ind.  507.  la. 
Johnson  v.  Holland,  124  Iowa  157,  99 
N.  W.  708.   Me.— Dyer  v.  Libby,  61  Me. 
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or  where  there  is  an  absence  of  evidence  in  support  of  a  plea  of  the 
statute,78  or  to  show  facts  necessary  to  avoid  the  statute.79 

B.  Instructions.80  —  Where  there  is  evidence  tending  to  sustain 
the  defense  of  the  statute  it  is  error  for  the  court  to  refuse  to  instruct 
upon  that  issue.81  The  instructions  should  be  so  framed  as  not  to 
invade  the  province  of  the  jury  upon  questions  of  fact,82  or  mislead 
the  jury,83  or  exclude  from  consideration  matters  in  avoidance  of  the 
statute  where  there  is  evidence  of  such  matters.84  But  where  the 
evidence  is  not  conflicting  the  court  should  instruct  the  jury  as  to 
whether  the  facts  do  or  do  not  establish  the  defense  of  the  statute.85 

C.  Findings.  —  It  has  been  held  that  the  findings  as  to  a  contract 
within  the  statute  need  not  show  that  it  was  in  writing  where  the  an- 
swer merely  denies  the  contract,  even  though  the  defense  of  the  statute 
may  be  insisted  upon  under  such  a  denial.86 


45.  Md.— Hamilton  v.  Thirston,  93  Md. 
213,  48  Atl.  709.  Mo.— Barham  v.  Colp, 
87  Mo.  App.  152.  Mont. — McGowan 
Com.  Co.  v.  Midland  Coal  &  L.  Co.,  41 
Mont.  211,  108  Pac.  655.  N.  J. — Finney 
v.  Apgar,  31  N.  J.  L.  266.  N.  Y. — Stone 
V.  Browning,  68  N.  Y.  598.  N.  D. 
Dinnie  v.  Johnson,  8  N.  D.  153,  77  N. 
W.  612.  Wis. — Becker  v.  Holm,  89  Wis. 
86,  61  N.  W.  307. 

Whether  a  writing  is  a  sufficient  com- 
pliance with  the  statute  is  a  question 
for  the  court.  Allan  v.  Bemis,  120  Iowa 
172,  94  N.  W.  560. 

78.  Williamson  v.  Green,  4  Ala.  App. 
€45,  58  So.  974. 

79.  Ga. — Holland  v.  Atkinson,  112 
Ga.  346,  37  S.  E.  380.  Md.— Cooney  v. 
Hax,  92  Md.  134,  48  Atl.  58.  Mich. 
Godkin  v.  Weber,  154  Mich.  207,  114 
N.  W.  924,  117  N.  W.  628. 

80.  For  the  general  principles  gov- 
erning instructions,  see  the  title  "In- 
structions." 

81.  Weal  v.  Brandon,  70  Ark.  79,  66 
S.  W.  200;  Storer  v.  Heitfeld,  19  Idaho 
170,  113  Pac.  80.  See  Ford  v.  McLane, 
131  Mich.  371,  91  N.  W.  617;  Wiggins 
v.  Guthrie,  101  N.  C.  661,  7  S.  E.  761. 

It  is  not  error  to  refuse  an  instruction 
upon  this  issue  which  ignores  evidence 
tending  to  show  that  the  contract  was 
not  one  governed  by  the  statute.  Cheek 
v,  Boyd  (Tex.  Civ.  App.),  134  S.  W. 
252. 

As  to  the  necessity  and  manner  of 
pleading  the  statute,  see  supra,  II,  A. 


As  to  the  right  to  raise  the  defense 
for  the  first  time  by  instructions,  see 
supra,  II,  A,  2,  e. 

82.  See  cases  cited,  supra,  III,  A. 

83.  Devine  v.  Warner,  75  Conn.  375, 
53  Atl.  782,  96  Am.  St.  Rep.  211;  Din- 
aie  v.  Johnson,  8  N.  D.  153,  77  N".  W. 
612.  See  Home  v.  People's  Bank,  108 
N.  C.  109,  12  S.  E.  840, 

84.  Williams  v.  Andrews,  185  IH. 
98,  56  N.  E.  1041;  Wilcox  v.  Young,  6« 
Mich.  687,  33  N.  W.  765.  See  Wilsok 
v.  Hotchkiss  (Cal.  App.),  132  Pac.  88; 
Lyons  v.  Thompson,  16  Iowa  62. 

Delivery. — An  instruction  which  sub- 
mits to  the  jury  the  question  merely  of 
actual  delivery  where  there  is  evidence 
tending  to  show  constructive  delivery, 
is  improper.  Atwell  v.  Miller,  6  Md. 
10,  61  Am.  Dec.  294. 

The  intent  of  the  parties  to  a  sale 
being  material  on  the  question  whether 
there  was  a  delivery,  an  instruction, 
excluding  this  fact  from  consideration 
is  improper.  Thompson  v.  Frakes,  112 
Iowa  585,  84  N.  W.  703. 

85.  Ala. — Williamson  v.  Green,  4  Ala. 
App.  645,  55  So.  974.  HI.— Thayer  v. 
McEwen,  4  111.  App.  416.  Md.— Hamil- 
ton v.  Thirston,  93  Md.  213,  48  Atl.  709. 
Mo.— Barham  v.  Colp,  87  Mo.  App.  152. 
N.  Y.— Burgdorf  v.  Odell,  53  Hun  631, 
6  N.  Y.  Supp.  59. 

86.  Nunez  v.  Morgan,  77  Cal.  427, 
19  Pac.  753;  McDonald  v.  Mission  View 
H.  Assn.,  51  Cal.  210. 
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I.  TERMINOLOGY.  —  FRAUD.  —  Fraud,  as  known  in  the  law  of 
fraudulent  conveyances,  may  be  defined  as  facts  tending  to  throw  sus- 
picion on  the  transaction  and  calling  for  an  explanation.1 

Voluntary  Conveyance.  —  A  voluntary  conveyance  is  a  conveyance 
without  any  valuable  consideration.  If  there  is  a  valuable  considera- 
tion, no  matter  how  trivial  or  inadequate,  the  conveyance  is  not  volun- 
tary.2 

"Hinder  and  Delay."  —  The  words  "hinder  and  delay"  are  to  be 
taken  in  their  legal  or  technical  and  not  their  literal  sense,  and  the 
statutes  refer  only  to  an  improper  or  illegal  hindrance  and  delay.3 
The  words  are  not  synonymous,  and  a  purpose  to  hinder  and  delay 
a  creditor  may  be  fraudulent,  although  the  debtor  may  honestly  intend 
that  all  his  debts  should  be  paid  ultimately.4 

"Void"  and  "Voidable."  — The  word  "void"  has  been  held  to  mean 
"voidable."6 

II.  CONSTRUCTION  AND  INTERPRETATION.  —  A.  General 
Rule.  —  Statutes  governing  fraudulent  conveyances  are  to  be  liberally 
construed  in  favor  of  creditors.9 


1.  In  re  Duggan,  182  Fed.  252.  See 
the  title  "Fraud  and  Deceit." 

Fraud  in  fact  in  the  transfer  of  chat- 
tels consists  in  the  intention  to  pre- 
vent creditors  from  recovering  their 
just  debts  by  an  act  which  withdraws 
the  debtor's  property  from  their  reach. 
Acts  which  though  not  fraudulently 
intended,  yet  as  their  tendency  is  to 
defraud  creditors,  if  they  vest  the 
property  of  the  debtor  in  his  grantee, 
are  void  for  legal  fraud.  McKibbin 
17.  Martin,  64  Pa.  352,  3  Am.  Rep.  588. 

"Fraud  consists  of  conduct  that  oper- 
ates prejudicially  on  the  rights  of 
others  and  is  so  intended."  Bunn 
Eaiguel  &  Co.  v.  Ahl,  29  Pa.  387,  72 
Am.  Dec.  639. 

"The  fraud  of  a  voluntary  grant- 
or may  be  merely  the  fraud  which  the 
law  imputes  to  him  from  the  condi- 
tion of  his  estate  and  the  necessary  eon- 
sequences  of  his  act."  Eoberts  v.  W. 
H.  Hughes  Co.,  86  Vt.  76,  83  Atl.  807; 
Wilson  17.  Spear,  68  Vt.  145,  34  Atl. 
429. 

It  is  however  said  that  "fraud  as- 
sumes such  protean  shapes,  is  so  de- 
tested by  the  law,  and  can  be  ap- 
proached from  so  many  angles,  that 
courts  refuse  to  define  it,  or  fix  hard 
and  fast  limits  to  it."  Cole  17.  Cole. 
231  Mo.  236,  260,  132  S.  W.  734. 

2.  Cal. — Hopkins  v.  White,  20  CaL 
App.  234,  128  Pac.  780.  Conn.— Trum- 
bull v.  Hewitt,  62  Conn.  448,  26  Atl. 
350;  Washband  v.  Washband,  27  Oonn. 
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424.  Ga.— Martin  v.  White,  115  (Ja. 
866,  42  S.  E.  27©.  Me.— Knight  v.  Kid- 
der, 1  Atl.  142.  Mo. — Gentry  v.  tfield, 
143  Mo.  399,  45  S.  W.  286. 

3.  Hoffman  i>.  Mackall,  5  Ohio  St. 
124,  64  Am.  Dec.  637;  Hefner  v.  Met- 
calf,  1  Head  (Tenn.)  577. 

4.  Halfpenny  v.  Tate,  65  W.  Va. 
296,  64  S.  E.  28;  Edgell  17.  Smith,  50 
W.  Va.  349,  40  S.  E.  402.  But  see 
Read  v.  Worthington,  9  Bosw.  (N.  Y.) 
617;  Burdick  v.  Post,  12  Barb.  (N.  T.) 
168,  that  they   are   synonymous. 

To  hinder  or  delay  a  creditor  are  as 
much  condemned  as  to  wholly  defraud 
a  creditor.  Halfpenny  v.  Tate,  65  W. 
Va.  296,  64  S.  E.  28. 

"Creditors  are  entitled  not  only  to 
be  paid,  but  to  be  paid  as  their  claims 
accrue,  and  a  debtor  has  no  more  right 
to  postpone  payment  simply  for  his 
Own  advantage  than  to  defeat  it  alto- 
gether." Edgell  17.  Smith,  50  W.  Va. 
349,  40  S.  E.  402. 

5.  Ark. — Doster  v.  Manistee,  Nat. 
Bank,  67  Ark.  325,  55  S.  W.  137,  77 
Am.  St.  Rep.  116,  48  L.  R.  A.  334.  Vt. 
Tudor  v.  Tudor,  80  Vt.  220,  67  Atl 
539,  130  Am.  St.  Rep.  977.  Wis.— Hy- 
man  v.  Landry,  135  Wis.  598,  116  N. 
W.  236,  128  Am.  St.  Rep.  1044;  French 
L.  Co.  v.  Theriault,  107  Wis.  627,  83 
N.  W.  927,  81  Am.  St.  Rep.  856,  51 
L.  R.  A.  910. 

6.  Ala. — Anderson  v.  Anderson,  64 
Ala.  403.  Conn.— Allen  v.  Randle,  50 
Conn.  9,  47  Am.  Rep.  599.     Fla.— Gib- 
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B.  United  States  Couets.  —  In  controversies  arising  under  these 
statutes  the  federal  courts  accept  the  conclusions  of  the  highest  judicial 
tribunal  of  the  state  as  controlling.7 

C.  "What  State  Law  Controls.  —  In  determining  whether  a  trans- 
action is  in  fraud  of  creditors  the  law  of  the  state  where  the  fraud- 
ulent sale  was  made,8  or  the  place  of  the  owner's  domicil  controls;* 
but  this  rule  has  been  held  not  to  control  when  the  transfer  is  in  con- 
flict with  the  law,10  or  repugnant  to  the  policy  of  the  state  where  the 
property  is  situated.11 


son  v.  Love,  4  Fla.  217.  Ga. — Sampson 
V.  Brandon  Grocery  Co.,  127  Ga.  454, 
56  S.  E.  488;  Peck  v.  Land,  2  Ga.  1, 
46  Am.  Dec.  368.  Md. — Spuck  v.  Logan 
&  Uhl,  97  Md.  152,  54  Atl.  989,  99  Am. 
St.  Eep.  427;  Welde  v.  Scotten,  59  Md. 
72;  Cooke  v.  Cooke,  43  Md.  522.  Miss. 
Pennington  v.  Seal,  49  Miss.  518.  N.  Y. 
Young  v.  Heermans,  66  N.  T.  374.  Pa. 
McOulloch  v.  Hutchinson,  7  Watts  434, 
32  Am.  Dec.  776.  Eng.— 'Cadogan  v. 
Kennett,  2  Cowp.  432,  98  Eng.  Eeprint 
1171;  Gooch's  Case,  5  Coke  60  a,  77 
Eng.  Eeprint  146. 

See  also  Briee  v.  Myers,  5  Ohio  121. 
See  XXI,  infra. 

7.  Peters  v.  Bain,  133  U.  S.  670,  10 
Sup.  Ct.  354,  33  L.  ed.  696;  Jaffray  v. 
McGehee,  107  U.  S.  361,  2  Sup.  Ct.  367, 
27  L.  ed.  495;  Lloyd  v.  Pulton,  91  U.  S. 
479,  23  L.  ed.  363;  Allen  v.  Ma'ssey,  17 
Wall.  (U.  S.)  351,  21  L.  ed.  542;  Sum- 
mer v.  Hicks,  2  Black  (U.  S.)  532,  17 
L.  ed.  355. 

8.  Conn. — Koster  v.  Merritt,  32 
Conn.  246.  Ky. — Warren  v.  Hall,  6 
Dana  450;  Brown  v.  Early,  2  Duv.  369. 
Md.— Baltimore  &  Ohio  E.  E.  Co.  v. 
Glenn,  28  Md.  287,  92  Am.  Dec.  688. 
N.  H.— Sessions  v.  Little,  9  N.  H.  271. 
N.  J. — Prazier  v.  Fredericks,  24  N.  J. 
L.  162.  Pa. — Townsend  v.  Maynard,  45 
Pa.  198.  See  also  Keane  v.  Chamber- 
lain, 14  App.  Cas.  (D.  C.)  84;  Drewry 
v.  Phillips,  44  N.  C.  81. 

"The  principle  applies  to  a  volun- 
tary conveyance  of  property  by  the 
owner,  not  to  a  conveyance  by  oper- 
ation of  law. ' '  Frazier  v.  Fredericks, 
24  N.  J.  L.  162. 

Effect  of  Statutes  of  State  Where 
Property  Located: — "A  voluntary  con- 
veyance of  goods  made  by  the  owner 
at  his  domicile^  in  a  form  which  is 
sufficient  there  and  also  at  common 
law,  is  effectual  to  transfer  the  title, 
although  they  may  at  the  time  be  in 
another  state,  unless,  the  statutes  or 
local    policy    of    that    state    forbid." 


Ward  v.  Connecticut  Pipe  Mfg.  Co.,  71 
Conn.  345,  355,  41  Atl.  1057,  71  Am.  St. 
Eep.  207,  42  L.  E.  A.  706. 

When  "Lex  Fori"  Controls. — Where 
the  transaction  is  fraudulent  both  in 
the  state  where  it  is  made  and  also 
where  the  remedy  is  sought,  and  the 
question  involved  is  one  of  remedy 
alone,  the  law  of  the  lex  fori  controls. 
Drake  v.  Eice,  130  Mass.  410. 

"Situs"  of  Property: — As  to  when 
the  law  of  the  state  in  which  the  prop- 
erty is  situated  controls,  see  Green  v. 
Van  Buskirk,  7  Wall.  (U.  S.)  139,  19 
L.  ed.  109;  Ames  Iron  Works  v.  War- 
ren, 76  Ind.  512,  40  Am.  Eep.  358. 

9.  N.  J. — Frazier  v.  Fredericks,  24 
N.  J.  L.  162.  N.  Y.— Keller  v.  Paine, 
107  N.  Y.  83,  13  N.  E.  635.  Tenn. 
Lally  v.  Holland,  1  Swan  396. 

The  general  rule  that  the  voluntary 
transfer  of  personal  property  whereso- 
ever situated  is  to  be  governed  by  the 
law  of  the  owner's  domicile,  always 
yields  where  the  law  and  policy  of  the 
state  where  the  property  is  actually 
located  have  provided  a  different  rule 
of  transfer  from  that  of  the  state 
where  the  owner  lives.  Keller  v.  Paine, 
107  N.  Y.  83,  13  N.  E.  635.  To  same 
effect,  Warner  v.  Jaffray,  9<6  N.  Y. 
248,  48  Am.  Eep.  616. 

10.  Ky. — Levy  v.  Kentucky  Distill- 
ing Co.,  9  Ky.  L.  Eep.  103.  Md.— Bal- 
timore &  Ohio  E.  E.  Co.,  v.  Glenn,  28 
Md.  287,  92  Am.  Dec.  688s  N.  J. — Frazi 
ier  v.  Fredericks,  24  N.  J.  L.  162.  N.  Y. 
Ockerman  v.  Cross,  54  N.  Y.  29.  Tex. 
Fowler  v.  Bell,  90  Tex.  150,  37  S.  W. 
1058,  59  Am.  St.  Eep.  787,  39  L.  E.  A. 
254.  See  also  Flickey  v.  Loney,  4 
Baxt.  (Tenn.)  169. 

11.  Md. — Baltimore  &  Ohio  E.  E. 
Co.  v.  Glenn,  28  Md.  287,  92  Am.  Dec. 
288.  N.  J. — Frazier  v.  Fredericks,  24 
N.  J.  L.  162.  Tex. — Fowler  v.  Bell  90 
Tex.  150,  37  S.  W.  1058,  50  Am.  St. 
Eep.  787,  39  L.  E.  A.  254. 
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III.  NATURE  OF  REMEDY.  —  Canceling  a  fraudulent  convey- 
ance is  an  exercise  of  equity  jurisdiction12  and  is  against  the  property 
so  conveyed  as  the  property  of  the  debtor.13  The  action  is  not  strictly 
speaking  an  action  on  a  judgment,  even  in  states  where  it  is  first 
necessary  to  obtain  a  judgment;  it  is  really  an  action  for  equitable 
relief  against  the  obstruction  caused  by  a  transfer  of  the  property  of 
the  debtor,14  and  while  the  remedy  is  in  many  respects  like  a  creditor's 
bill  to  reach  equitable  assets,  and  subject  to  the  same  general  rules, 
the  distinction  between  the  two  actions  is  well  defined.15 

The  various  state  statutes  are  largely  modeled  after  and  in  the  main 
are  re-enactments  of  the  statute  of  13  Eliz.,  ch.  5,  which  was  per- 


12.  Colo. — McKnight  v.  McKnight, 
49  Colo.  60,  111  Pac.  583.  Pa.— Orr  v. 
Peters,  197  Pa.  606,  47  Atl.  849.  R.  I. 
Tucker  v.  Denico,  26  R.  I.  560,  59  Atl. 
920,  affirming  27  R.  I.  239,  61  Atl.  642. 
S.  C. — Bomar  v.  Means,  53  S.  C.  232,  31 
S.  E.  234. 

In  New  York,  "the  power  of  a  court 
of  equity  to  take  jurisdiction  of  such 
an  action  is  not  limited  to  the  particu- 
lar creditor's  action  specified  in  sec- 
tions 1871-1879  of  the  Code  of  Civil 
Procedure,  nor  to  those  in  which  a  ques- 
tion of  fraud  is  involved.  Stetson  v. 
Hopper,  60  App.  Div.  277,  70  N.  Y. 
Supp.  170."  Hubbard  v.  United  Wire- 
less Tel.  Co.,  62  Misc.  538,  115  N.  Y. 
Supp.   1016. 

A  bill  to  set  aside  a  conveyance  made 
in  fraud  of  creditors  is  aimed  at  de- 
fendant 's  legal  title  to  the  premises 
as  against  his  creditors,  and  not  mere- 
ly at  his  equitable  interest  therein. 
Cranson  v.  Smith,  47  Mich.  189,  10  N. 
W.   194. 

13.  McCurdy  v.  Kenon  (Ala.),  59 
So.   489. 

14.  Sewell  v.  Price,  164  Cal.  265, 
128  Pac.  407. 

There  is  no  direct  remedy  for  collec- 
tion of  the  debt  against  the  purchaser 
or  vendee  of  the  property.  Rothchild 
Bros.  v.  Trewella,  36  Wash.  679,  79 
Pac.  480,  104  Am.  St.  Rep.  973,  68  L. 
R.  A.  281. 

When  on  account  of  a  fraudulent 
conveyance  a  judgment  lien  cannot  be 
enforced,  a  bill  to  enforce  will  lie  to 
remove  the  obstruction.  Pom.  Eq.  Jur. 
Vol.  II.  §886.  111.— Farnsworth  v. 
Strasler,  12  111.  482.  N.  J.— Robert  v. 
Hodges,  16  N.  J.  Eq.  299.  Pa.— House- 
man v.  Grossman,  177  Pa.  453,  35  Atl. 
736.  S.  C— Holladay  v.  Hodge,  84  S. 
C.  109,  65  S.  E.  1019. 

15.  James   H.   Rice  Co.  «.   McJohn, 
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244  111.  264,  270,  91  N.  E.  448.  See 
First  Nat.  Bank  of  Shreveport  v.  Rand- 
all, 20  R.  I.  319,  38  Atl.  1055,  78  Am. 
St.  Rep.  867. 

"The  distinction  between  a  creditor's 
bill  proper,  to  reach  equitable  assets 
of  the  debtor,  and  an  action  to  set 
aside  a  transfer  of  land  fraudulent  in 
point  of  fact,  which  is  an  obstruction 
to  the  enforcement  of  the  creditor's 
legal  lien  on  the  property,  is  well  de- 
fined. In  the  former  case  the  creditor 
must  show  that  he  has  no  other  remedy, 
but  in  the  latter  he  is  required  only 
to  show  that  he  has  a  lien  on  the 
property,  the  enforcement  of  which  is 
obstructed  by  the  fundamental  trans- 
fer. Purely  voluntary  conveyances, 
where  no  fraud  in  point  of  fact 
was  intended,  seem  to  be  an  exception 
to  this  rule.  The  distinction  is  well 
shown  in  Wadsworth  v.  Schisselbauer, 
32  Minn.  84/  it  is  said:  'If  not  in 
the  latter  class  of  cases,  the  prevail- 
ing doctrine  is  that  it  is  not  necessary 
to  allege  that  an  execution  has  been 
returned  unsatisfied,  or  that  the  debtor 
has  no  other  property  out  of  which  the 
judgment  can  be  satisfied;  for  that  is 
not  the  ground  upon  which  the  court 
of  equity  assumes  to  grant  relief  in 
such  cases,  but  upon  the  theory  that 
the  fraudulent  conveyance  is  an  ob- 
struction which  prevents  the  creditor's 
lien  from  being  efficiently  enforced 
upon  the  property.  As  to  him  the  con- 
veyance is  void,  and  he  has  a  right  to 
have  himself  placed  in  the  same  posi- 
tion as  if  it  had  never  been  made.  The 
fact  that  other  property  has  been  re- 
tained by  the  debtor  may  be  evidence 
that  the  conveyance  is  not  fraudulent; 
but,  if  the  grantee's  title  be  tainted 
with  fraud,  he  has  no  right  to  say  that 
all  other  means  to  satisfy  the  debt 
shall  be  exhausted  before  he  shall  be 
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petuated  by  the  Act  of  29  Eliz.,  ch.  5,16  and   are   not   retroactive.17 

IV.  PROPERTY  SUBJECT  TO  REMEDY.  — A.  Generally. 
Personal  as  well  as  real  property  may  be  reached  where  it  is  alleged 
that  the  same  was  disposed  of  in  fraud  of  the  rights  of  the  creditor.18 


disturbed."  Spooner  v.  Travelers*  Ins. 
Co.,  76  Minn.  311,  79  N.  W.  305,  77 
Am.  St.  Eep.  651.  See  also  the  title 
"Creditors'  Suits,"  Vol.  6,  p.  168. 

Not  Bill  For  Discovery. — Rice  ». 
Eiseman,  122  Ala.  343,  25  So.  214. 

16.  IT.  S— Peters  v.  Bain,  133  U.  S. 
670,  10  Sup.  Ct.  354,  33  L.  ed.  696; 
Cathcart  v.  Eobinson,  5  Pet.  264,  8  L. 
ed.  120  (referring  to  D.  0.) ;  In  re  Dug- 
gan,  182  Fed.  252  (referring  to  statute 
in  effect  in  Ga.).  Ala. — Skinner  v.  South- 
ern Grocery  Co.,  174  Ala.  359,  56  So. 
916;  Anderson  v.  Anderson,  64  Ala. 
403.  Cal. — Pierce  v.  Pierce,  16  Cal. 
App.  375,  117  Pac.  580.  Colo.— Burd- 
sall  v.  Waggoner,  4  Colo.  256.  D.  C. 
Kansas  City  Pckg.  Co.  v.  Hoover,  1 
App.  Cas.  268.  Ga. — Westmoreland  v. 
Powell,  59  Ga.  256;  Peck  v.  Land,  2  Ga. 
1,  46  Am.  Dec.  368.  HI. — Bwing  v. 
Eunkle,  20  111.  448.  la.— Gardner  v. 
Cole,  21  Iowa  205.  Ky. — Patton  v. 
Walker,  118  S.  W.  312.  La.— United 
States  v.  United  States  Bank,  8  Bob. 
262,  402.  Me.— Butler  v.  Moore,  73 
Me.  151,  40  Am.  Eep.  348;  Howe  v. 
Ward,  4  Me.  195.  Md. — Crooks  v.  Bry- 
don,  93  Md.  640,  49  Atl.  921.  Miss. 
Carlisle  V.  Tindall,  49  Miss.  229.  N.  H. 
Eobinson  v.  Holt,  39  N.  H.  557,  75  Am. 
Dec.  233.  N.  J. — Mulford  v.  Peter- 
son, 35  N.  J.  L.  127.  N.  Y.— Sturte- 
vant  v.  Ballard,  9  Johns.  337,  6  Am. 
Dec.  281,  Otis  v.  Sill,  8  Barb.  102. 
N.  C— Moore  v.  Hinnant,  89  N.  C.  455; 
Garrison  v.  Brice,  48  K".  C.  85;  Gow- 
ing  v.  Eich,  23  N.  O.  553.  Pa. — Clark 
v.  Douglass,  62  Pa.  408;  McCulloch  v. 
Hutchinson,  7  Watts  434,  32  Am.  Dec. 
776;  Chisholm  v.  Moore,  49  Pa.  Super. 
Ot.  132.  S.  C. — Footman  v.  Pender- 
grass,  3  Eich.  Eq.  33;  Farr  v.  Sims, 
Eich.  Eq.  Cas.  122,  24  Am.  Dec.  396; 
Hudnal  v.   Wilder,   4   MeCord   294;    17 

Am.  Dec.   744.     Va Davis  v.    Turner, 

4  Gratt.  422.  Wash. — Bates  v.  Drake; 
28  Wash.  447,  '68  Pac.  961;  Wagner  v. 
Law,  3  Wash.  500,  28  Pac.  1109,  29 
Pac.  927,  28  Am.  St.  Eep.  56,  15  L.  E. 
A.  7S4. 

See  also  Drake  v.  Eice,  130  Mass. 
410. 

The  statute  was  first  passed  in  1570 


and  was  to  endure  unto  the  end  of  the 
first  session  of  the  next  Parliament.  It 
was  thereafter  made  perpetual  (29 
Eliz.  ch.  5).  The  act  of  27  Eliz.  ch.  4. 
was  passed  in  1585.  Eeynolds  v.  Faust, 
179  Mo.  21,  77  S.  W.  865. 

"Judge  Dillon  in  the  case  of  Gard- 
ner v.  Cole,  21  Iowa  205-210,  said  that 
the  English  statute  had  never  been  re- 
enacted  in  Iowa,  but  that  the  English 
statute  was  mainly,  if  not  wholly,  de- 
claratory of  the  common  law,  which  at 
an  early  date  '  set  a  face  of  flint  against 
fraud  in  every  shape,'  and  so  became 
the  basis  of  American  jurisprudence 
on  this  subject,  and  that  it  was  there- 
fore, in  that  state  a  part  of  the  un- 
written law."  Skinner  v.  Southern 
Grocery  Co.,  174  Ala.  359,  56  So.  916. 

17.  McClellan  v.  Pyeatt,  66  Fed.  843, 
32  U.  S.  App.  104,  14  C.  O,  A.  140; 
Hawley  v.  Harrington,  152  Cal.  188,  92 
Pac.  177.  See  also  Cook  v.  Cockins,  117 
Cal.  140,  48  Pac.  1025.  Compare  Stanton 
v.  Keyes,  14  Ohio  St.  443,  as  to  how 
far  they  may  have  a  retroactive  effect. 

In  California  prior  to  1895,  Civ.  Code, 
§3442,  provided  that  a  transfer  could 
not  be  declared  void  solely  on  the 
ground  that  it  was  not  made  for  a  valu- 
able consideration,  and  the  amend- 
ment passed'  in  that  year  would  not 
effect  a  conveyance  made  in  1885. 
Hawley  v.  Harrington,  152  Cal.  188,  9a 
Pac.  177. 

18.  Miss. — Snodgrass  v.  Andrews,  30 
Miss.  472,  64  Am.  Dec.  169.  N.  Y. 
Webb  v.  Staves,  1  App.  Div.  145,  37 
N.  Y.  Siipp.  414;  Hubbard  v.  United 
Wireless  Tel.  Co.,  62  Misc.  538,  115  N. 
Y.  Supp.  1016.  S.  D.— F.  Meyer  B.  & 
S.  Co.  v.  Shenkberg  Co.,  11  S.  D.  620, 
80  N.  W.  126. 

Money  fraudulently  disposed  of  by 
a  debtor  may  be  reached  by  a  bill  to 
set  aside  the  transfer  as  fraudulent; 
checks  are  equivalent  to  money.  It  is 
no  objection  to  the  bill  that  the  cred- 
itor may  have  his  action  at  law  fol 
money  'had  and  received.  This  is  by 
reason  of  the  statute.  Exchange  Nat. 
Bank  v.  Stewart,  158  Ala.  218,  48  So. 
487. 

A  creditor  is  not  required  to  en- 
voi. X 
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B.  Rule  as  to  Homestead  and  Exempt  Property.  —  Generally 
no  action  will  lie  to  set  aside  a  conveyance  of  a  homestead  regardless 
of  the  purpose  or  motive  for  making  it.19  This  also  applies  to  property 
that  is  exempt  from  execution.20  Nor  will  a  transfer  be  set  aside  as  fraud- 
ulent where  the  incumbrances  exceed  the  value  of  the  property,  though 
the  intent  of  the  debtor  in  making  the  transfer  was  to  defraud  his 
creditors;21  but  constitutional  and  statutory  provisions  exist  in  some 
jurisdictions  which  prevent  the  homesteading  of  property,  where  the 


force  his  elaim  against  property  of  the 
judgment  debtor  in  another  state  be- 
fore proceeding  against  fraudulent 
grantees  of  the  debtor  to  subject  land 
situated  in  the  county  where  the  judg- 
ment was  obtained.  O'Brien  v.  Stam- 
bach,  101  Iowa  40,  69  N.  W.  1133,  63 
Am.  St.  Rep.  368. 

Community  Property: — "It  is  well 
recognized  in  this  state  and  elsewhere 
that  the  community  property  of  the 
husband  and  wife  may  be  the  subject 
of  fraudulent  conveyance  by  the  hus- 
band as  against  the  interest  of  the  es- 
tate of  the  wife."  Smitheal  v. 
Smith,  10  Tex.  Civ.  App.  446,  31  S.  W. 
422. 

19.  Ala. — Brounson  v.  Rosenheim 
Co.,  149  Ala.  112,  43  So.  31.  Ark. 
South  Omaha  Nat.  Bank  V.  Boyd,  79 
Ark.  215,  97  S.  W.  288.  Cal.— Nichold- 
son  v.  Nesbitt,  4  Cal.  App.  585,  88  Pac. 
725;  Yardly  v.  San  Joaquin  Valley 
Bank,  3  Cal.  App.  651,  86  Pac.  778. 
Ind.— McNally  v.  White,  154  Ind.  163, 
54  N.  E.  794,  56  N.  E.  214;  Isgrigg  v. 
Pauley,  148  Ind.  436,  47  N.  E.  821. 
la. — In  re  Crocker's  Estate,  148  Iowa 
104,  126  N.  W.  962;  State  Insurance 
Co.  v.  Prestage,  116  Iowa  466,  90  N. 
W.  62;  Delashmut  v.  Trau,  44  Iowa  613. 
Ky. — Hobson  v.  Noel,  30  Ky.  If.  Bep. 
1,  97  S.  W.  388;  Lishy  v.  Perry,  6 
Bush.  515.  Mich. — Smith  v.  Rumsey, 
33  Mich.  183.  Mo.— Stam  v.  Smith,  183 
Mo.  464,  81  S.  W.  1217.  Neb.— Jayne 
v.  Hymer,  66  Neb.  785,  92  N.  W.  1019. 
Wis. — Carhart  v.  Harshaw,  45  Wis.  340, 
30  Am.  Bep.  752. 

See  also  the  title  "Homesteads  and 
Exemptions,"  and  Smith  v.  Pitts,  167 
Ala.  461,  52  So.  402;  Brown  v.  Edmonds, 
9  S.  D.  273,  68  N.  W.  734. 

Compare  Mull  v.  Jones,  33  Kan.  112, 
5  Pac.  3i8,  and  Allen  v.  Perry  (Wis.), 
14  N.  W.  3. 

In  Arkansas  under  the  constitution 
and  decisions  "creditors  have  no  liens 
upon  a  homestead  by  reason  of  their 
judgments,  nor  right  to  it  for  the  sat- 
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isf action  of  their  debts,"  therefore,  a 
debtor  can  make  a  voluntary  convey- 
ance of  it  .  .  .  with  bad  motives  or 
make  any  other  disposition  of  it  and 
they  have  no  standing  to  attack  it  as 
fraudulent.  Hardin  v.  Hancock,  96 
Ark.  579,  132  S.  W.  910. 

A  conveyance  of  his  homestead  by  a 
married  man  can  not  be  fraudulent  as 
to  his  creditors.  South  Omaha  Nat. 
Bank  v.  Boyd,  70  Ark.  215,  97  S.  W. 
288. 

20.  Ala.— Peek  «.  State,  147  Ala. 
100,  41  So.  759.  Ind.— iStark  v.  Lamb, 
167  Ind.  642,  78  N.  E.  668,  79  N.  E. 
895.  la. — Eobb  V.  Brewer,  60  Iowa 
539,  15  N.  W.  420.  Minn.— Baldwin  v, 
Rogers,  28  Minn.  '544,  11  N.  W.  77. 
Neb. — Gillespie  v.  Brown,  16  Neb.  457, 
20  N.  W.  632;  Boggs  v.  Thompson,  13 
Neb.  403,  14  N.  W.  393;  Derby  v.  Wey- 
rich,  8  Neb.  174,  30  Am.  Bep.  827. 

See  however,  Taylor  v.  Dwyer,  131 
Ala.  91,  32  So.  509,  where  the  bill  is 
based  on  a  judgment  in  trover,  the 
plea  of  exemption  is  insufficient  where 
right  of  exemption  does  not  exist 
against  judgments  recovered  in  action 
of  trover. 

The  fact  that  a  complaint  shows 
that  the  person  making  a  fraudulent 
conveyance  is  a  married  man,  and  that 
the  property  conveyed  is  less  than  six 
hundred  dollars  in  value,  does  not 
show  that  the  property  was  exempt 
from  execution,  and  for  that  reason 
the  conveyance  was  not  fraudulent,  for 
it  does  not  affirmatively  appear  that 
he  was  a  householder  of  this  state.  If 
the  property  conveyed  could  have  been 
claimed  as  exempt  from  execution,  that 
fact  should  have  been  presented  by 
answer.  Bass  v.  Citizens  Trust  Co.,  32 
Ind.  App.  583,  70  N.  E.  400. 

21.  Me.— Rice  v.  Perry,  61  Me.  145. 
Mass. — Williams  v.  Robbins,,  15  Gray 
590.  Minn. — Baldwin  v.  Rogers,  28 
Minn.  544,  11  N.  W.  77.  N.  O.— Credle 
v.  Carrawan,   64  N;   C.  422. 
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disposition  thereof  is  set  aside  as  voluntary  or  fraudulent.62  Further- 
more, where  the  claim  arose  prior  to  the  acquisition  of  the  property, 
a  homestead  exemption  cannot  be  claimed  against  the  debt.23 

V.  REMEDIES  AVAILABLE.  —  A.  Nature  of  Transaction. 
It  is  immaterial  whether  the  fraud  was  perpetrated  by  means  of 
judicial  or  other  public  sales,  or  whether  it  was  by  private  agreement 
and  transfer,  the  substance  and  not  the  form  of  the  transaction  being 
under  investigation.24 

B.  Proceedings  To  Remove  Cloud  on  Title.  —  "Where  there  has 
been  a  fraudulent  transfer  of  real  property  interfering  with  the  col- 
lection of  a  judgment,  the  judgment  creditor  may  obtain  a  lien  upon 
'the  lands  by  levy  under  an  execution  issued  upon  the  judgment,  and 
then  prosecute  an  action  in  equity  to  remove  the  cloud  upon  the  title.25 


22.  Dickenson  v.  Patton,  110'  Va.  5, 
65  S.   E.   529. 

Where  t'he  conveyance  by  a  husband 
to  his  wife  which  was  attempted  to  be 
homesteaded,  is  set  aside  as  in  fraud 
of  creditors,  and  it  does  not  appear 
that  the  wife  was  guilty  of  actual 
fraud  in  the  transaction,  she  will  be  en- 
titled tc  be  repaid  a  purchase  money 
lien  paid  by  her,  and  to  have  that 
lien  treated  as  in  force  for  her  pro- 
tection. Dickenson  v.  Patton,  110  Va. 
5,  65  S.  E.  529. 

But  see  Porter  v.  Hart  County  Dep. 
Bank  &  Tr.  Co.,  21  Ky.  L.  Rep.  1041. 
96  S.  W.  832,  that  when  a  conveyance 
is  set  aside  for  fraud,  the  wife  is  not 
entitled  as  against  the  creditor  to  re- 
ceive back  money  which  she  claims  to 
have  actually  paid  in  of  her  own  to 
make  up  the  purchase  price  of  the 
property. 

23.  Porter  v.  Hart  County  Dep. 
Bank  &  Tr.  Co.,  29  Ky.  L.  Bep.  1041, 
96  S.  W.  832.  But  see  "Homesteads 
and  Exemptions." 

Where  the  debt  was  created  before 
the  erection  of  a  homestead  upon  a  lot 
that  had  been  previously  purchased  by 
the  debtor,  such  creditor,  may  have 
the  homestead  subjected  to  the  pay- 
ment of  his  debt.  Ahlering's  Exr.  v. 
Speckman,  30  Ky.  L.  Rep.  940,  99  B.  W. 
973. 

24.  HI.— Heacock  v.  Durand,  42  111. 
230;  Steere  v.  Hoagland,  39  111.  364; 
Alexander  v.  Davis,  13  111.  221.  N.  J. 
Horton  v.  Bamford,  79  N.  J.  Eq.  356, 
81  Atl.  761;  Washington  Nat.  Bank  V. 
Beatty,  77  N.  J.  Eq.  252,  76  Atl.  442, 
140  Am.  St.  Rep.  555,  affirming  75  N.  J. 
Eq.  433,  72  Atl.  428.  N.  Y.-^Spelman 
v.  Freedman,  130  N.  T.  421,  29  N.  E. 


765;  Adsit  v.  Butler,  87  N.  Y.  585; 
Adee  v.  Bigler,  81  N.  Y.  349;  Kraemer 
v.  Williams,  131  App.  Div.  236,  115  N. 
Y.  Supp.  721. 

25.  la. — Howland  v.  Knox,  59  Iowa 
46,  12  N.  W.  777.  Me.— Fletcher  v. 
Tuttle,  97  Me.  491,  54  Atl.  1110;  Wy- 
man  v.  Richardson,  62  Me.  293.  Neb. 
Becker  v.  Linton,  80  Neb.  655,  114  JN. 
W.  928,  127  Am.  St.  Rep.  795.  N.  Y. 
Smith  v.  Ryan,  191  N.  Y.  452,  84  N.  E. 
402,  123  Am.  St.  Rep.  609,  19  L.  R.  A. 
(N.  S.)  4tf6,  14  Am.  &  Eng.  Ann.  Cas. 
505;  Hillyer  v.  Le  Roy,  179  N.  Y.  369, 
72  N.  E.  237,  103  Am.  St.  Rep.  919, 
modifying  84  App.  Div.  129,  82  N.  Y. 
Supp.  80.  New  York  Life  Ins.  Co.  v. 
Mayer,  14  Daly  22,  19  Abb.  N.  C.  92; 
O'Brien  v.  Browning,  49  How.  Pr.  109. 
Tex. — Rutherford  v.  Ga.tr,  99  Tex.  101, 
87  S.  W.  815,  reversing  84  S.  W.  659 
Va. — Hoge  v.  Turner,  96  Va.  624,  32  S. 
E.  291.  Wis. — Hyman  v.  Landry,  135 
Wis.  598,  116  N.  W.  236,  128  Am.  St. 
Rep.  1044;  French  L.  Co.  v.  Theriault, 
107  Wis.  627,  83  N.  W.  927,  81  Am.  St. 
Rep.  856,  51  L.  R.  A.  910. 

"It  is  true  that  a  judgment  creditor 
who  is  in  a  position  to  have  a  convey- 
ance made  by  his  judgment  debtor  set 
aside  because  fraudulent  as  to  him  as 
respects  his  judgment  may  cause  an 
execution  to"  issue  on  his  judgment 
and  be  levied  on  the  land  as  the  land 
of  his  debtor,  and  may  bring  it  to  sale, 
and  the  purchaser  may  go  into  pos- 
session and  defend  his  title  thus  ac- 
quired in  ejectment  brought  by  such 
fraudulent  grantee  by  showing  the 
fraudulent  character  of  the  conveyance 
and  he  may  maintain  an  action  to  quiet 
title,  or  forcible  detainer  to  recover 
possession       from       such       fraudulent 
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C.  Action  To  Annul  Transfer.  —  Or  he  may  proceed  by  exhaust- 
ing the  remedy  at  law  to  collect  the  judgment  from  the  leviable  assets 
of  the  judgment  debtor,  if  there  be  any,  and  then  prosecute  an  action 


grantee;  or  if  necessary  to  obtain  pos- 
session of  the  premises  after  purchas- 
ing at  judicial  sale  made  under  the 
judgment,  he  may  bring  ejectment 
against  the  fraudulent  grantee  and  ob- 
tain possession  but  whether  he  will  re- 
cover or  not  in  any  of  these  eases  will 
depend  upon  Whether  he  establishes 
and  the  court  determines  judicially 
that  the  conveyance  was  as  to  him 
fraudulent.  Of  course  the  safer  and 
commoner  method  is  to  bring  an  action 
to  remove  the  cloud  cast  upon  the 
title  by  such  fraudulent  conveyance, 
before  bringing  the  land  to  sale  under 
the  judgment.  Upon  certain  facts  be- 
ing found  and  determined  judicially  in 
an  action  of  any  of  the  kinds  men- 
tioned, the  title  is  annulled  by  the 
judgment  of  the  court.  But  we  find 
no  authority  for  saying  that  a  fraud- 
ulent conveyance  is  ipso  facto  and  as 
to  all  the  world  so  completely  and 
wholly  void  06  inito  that  good  title 
cannot  under  any  circumstances  be  ac- 
quired from  the  fraudulent  grantee.  ' 
Detwiler  v.  Louison,  10  Ohio  Oir.  Dec. 
95,  99,  18   Ohio  C.  C.  434. 

The  conveyance  being  void,  the 
creditor  may  levy  upon  and  sell  the 
property  as  if  no  conveyance  had  ever 
been  made  by  the  debtor.  U.  S. — Lynch 
v.  Burt,  132  Fed.  417,  67  O.  O.  A.  305. 
construing  North  Dakota  statute.  Ariz. 
Bountree  v.  Marshall,  6  Ariz.  413,  59 
Pac.  109.  Cal.— Bull  v.  Ford,  66  Cal. 
176,  4  Pac.  1175;  Bikens  v.  Dieterle,  5 
Cal.  App.  690,  91  Pac.  173.  Ind. 
Hanna  v.  Aebker,  84  Ind.  411.  Ky. 
Semonin  v.  Duerson,  13  Ky.  L.  Eep. 
169;  Wood  v.  Elliott,  9  Ky.  L.  Eep. 
952,  7  S.  W.  624.  Ore.— Wood  v.  Fisk, 
45  Ore.  276,  77  Pac.  128.  See  also 
Lallement  v.  Poupeny,  12  Mo.  App. 
580,  mem,  but  a  judgment  cred- 
itor who  thereafter  obtains  a  decree 
setting  aside  the  transfer  as  fraudulent 
and  for  a  sale  of  the  property  obtains 
thereby  a  superior  title  to  that  of  a 
prior  judgment  creditor  who  treats  the 
fraudulent  conveyance  as  void  and 
purchases  the  property  at  a  sale  under 
execution  upon  his  prior  judgment. 
Preston-Parton  Milling  Co.  v.  Dexter 
Horton  &  Co.,  22  Wash.  236,  60  Pac. 
412,  79  Am.  St.  Eep.  928. 
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Alternative  Remedy. — Where  a  debtor 
has  fraudulently  conveyed  his  property, 
a  creditor  may,  after  securing  judg- 
ment sell  the  property  as  if  no  sale 
had  been  made,  and  after  procuring  a 
deed,  may  bring  action  to  quiet  title 
against  the  fraudulent  grantee.  King- 
man Plow  Co.  v.  Knowlton,  143  Iowa 
25,  119  N.  W.  764,  762;  Harrison  v. 
Kramer,  3  Iowa  543.  Contra,  Teague 
v.  Martin,  87  Ala.  500,  6  So.  362,  IS 
Am.  St.  Eep.  63. 

The  New  York  statute  (Laws,  1897, 
p.  511,  c.  417,  §24)  makes  void  as 
against  every  person  defrauded  or  hind- 
ered, every  transfer  of  any  interest  in 
personal  property  made  with  intent  to 
hinder,  delay  and  defraud  creditors, 
and  in  such  cases  a  creditor  may  levy 
on  the  property  sold  without  bringing 
an  action  to  set  the  transfer  aside. 
Chautauqua  County  Bank  v.  Eisley,  19 
N.  Y.  369,  75  Am.  Dec.  347;  Hall  v. 
Firth,  51  Misc.  600,  101  ST.  Y.  Supp.  31. 

"When  it  is  alleged,  .  .  .  that  the 
debtor  has  sold  and  conveyed  his  real 
estate  for  the  purpose  of  delaying,  hind- 
ering or  defrauding  his  creditors,  the 
proper  manner  in  which  to  test  the 
validity  of  the  transaction  is  by  a 
sheriff's  sale  on  an  execution,  a  pur- 
chase of  the  title,  followed  by  an  ac- 
tion of  ejectment."  Hyde  v.  Baker, 
212  Pa.  224,  61  Atl.  823,  108  Am.  St. 
Eep.  865. 

See  however  Doster  v.  Manistee  JSat. 
Bank,  67  Ark.  325,  55  S.  W.  137,  77 
Am.  St.  Eep.  116,  122,  48  L.  E.  A.  334, 
in  which  the  court  said:  "the  method 
of  attacking  a  fraudulent  conveyance 
of  land  by  levying  an  execution  on 
same,  and  then  proceeding  to  sell  same 
under  the  writ,  leaving  the  purchaser 
to  contest  the  validity  of  the  convey- 
ance in  an  action  of  ejectment  against 
the  fraudulent  vendee,  is  not  to  be  en- 
couraged. It  is  circuitous  and  cum- 
bersome, and  at  last  leaves  a  cloud 
upon  the  record  title;  for  a  court  of 
law  can  never  cancel  and  set  aside  a 
fraudulent  conveyance."  And  Ludes 
v.  Hood,  29  Kan.  49,  that  this  remedy 
is  circuitous,  abhorrent  to  both  law 
and  equity  and  not  to  be  encouraged, 
and  is  not  a  complete  substitute  for  the 
action   to    set   aside   a   conveyance  as 
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in  equity  to  annul  the  fraudulent  transfer.20  This  is  said  to  be  the 
better  and  more  equitable  method  in  the  first  instance  on  the  theory 
that  a  consummated  fraud  stood  in  the  way  of  collecting  the  judg- 
ment.27 In  some  jurisdictions  the  creditor  has  the  choice  of  three 
remedies.28 

D.  Action  for  Recovery  op  Premises.  —  Some  courts  hold  that  a 
judgment  creditor  (though  a  subsequent  one)  is  not  bound  to  bring 
an  action  to  set  aside  a  fraudulent  conveyance,  where  the  debtor  has 
fraudulently  conveyed  real  estate,  but  may  proceed  to  sell  under  his 


fraudulent.  See  also  Welch  v.  Mann, 
193  Mo.   304,   326,  92  S.  W.  98. 

26.  la. — Eankin  v.  Sehultz,  141 
Iowa  681,  118  N".  W.  383;  Howland  v. 
Knox,  59  Iowa  46,  12  N.  W.  777.  Neb. 
Becker  v.  Linton,  80  Neb.  655,  666, 
114  N.  W.  928,  127  Am.  St.  Bep.  795; 
Westervelt  v.  Hagge,  61  Neb.  647,  85  N. 
W.  852,  54  L.  E.  A.  333;  Baehle  r. 
Webb,  .11  Neb.  423,  9  N.  W.  473.  N.  Y. 
Hillyer  v.  Le  Boy,  179  N.  Y.  3«9,  72 
N.  E.  237,  103  Am.  St.  Bep.  919,  modi- 
fying 84  App.  Div.  ,129,  82  N.  Y.  Supp. 
80.  Tex.— Butherford  v.  Carr,  99  Tex. 
101,  87  S.  W.  815,  reversing  84  S.  W. 
659;  Lynn  v.  lie  Gierse  &  Co.,  48  Tex. 
138.  Va. — Hoge  v.  Turner,  96  Va.  624, 
32  S.  E.  291.  Wis.— Hyman  v.  Landry, 
135  Wis.  598,  116  N.  W.  236,  128  Am. 
St.  Bep.  1044;  French  L.  Co.  v.  Theri- 
bault,  107  Wis.  627,  83  N.  W.  927,  81 
Am.  St.  Bep.  856,  51  L.  B.  A.  910. 

See  also  Ladd  v.  Smith  107  Ala. 
506,  18  So.  195. 

If  the  fraudulent  vendor  die  before 
a  specific  lien  shall  have  been  obtained 
on  the  property,  the  judgment  cannot 
be  enforced  by  execution  against  such 
property  under  sec.  2978,  Stats.  1898, 
and  a  lien  be  thereby  secured  Which 
equity  will  protect.  French  Lumb.  Co. 
v.  Theriault,  107  Wis.  627,  83  N.  W. 
927,  81  Am.  St.  Bep.  856,  51  L.  B.  A. 
910.    , 

In  Louisiana,  the  revocatory  action  is 
the  remedy  for  creditors  seeking  relief 
against  sales  or  other  dispositions  of 
the  debtor's-property  in  fraud  of  cred- 
itors. Civ.  Code,  arts.  1970,  1978,  19«2, 
1989,  et  seq.  Metropolitan  Bank  v. 
Aarons  Mendelshon  Co.,  50  La.  Ann. 
1047,  24  So.  125.  See  also  Weathers  v. 
Pecot,  52  La.  Ann.  932,  27  So.  538; 
Atkins  v.  Scarborough,  52  La.  Ann. 
■800,  27  So.  134;  Verges  v.  Cier,  2  Mc- 
Gloin  (La.)  93. 

"While  a  judgment  creditor  is  with- 
in his  strict  legal  right  in  enforcing 
his   judgment   by   execution    levy    and 


sale  against  property  held  in  the  name 
of  another,  which  he  contends  such 
other  person  is  seized  of  to  the  use  of 
his  grantor — the  judgment  debtor — ■ 
and  while  a  purchaser  at  such  execution 
sale  may  thereafter  lodge  his  bill  to 
get  aside  a  conveyance  in  the  road  of 
his  sheriff's  title  (Lionberger  v.  Baker, 
88  Mo.  447;  B.  S.  1899,  sec.  3171); 
nevertheless,  as  a  final  resort  must  be 
made  to  a  court  of  conscience  to  clear 
up  the  title,  .  .  .  The  modern  prac- 
tice, the  more  equitable  and  hence,  the 
better  course  is,  after  judgment  and 
before  execution  levy  and  sale,  to  bring 
a  suit  to  set  aside  the  alleged  volun- 
tary conveyance,  and,  if  successful, 
then  subject  the  property  to  execution 
process."  Welch  v.  Mann,  193  Mo. 
304,  326,  92  S.  W.  98. 

27.  Spindle  v.  Hyde,  247  Mo.  32,  152 
S.  W.  19.  See  also  D'oster  v.  Manistee 
Nat.  Bank,  67  Ark.  325,  55  S.  W.  137, 
48  L.  B.  A.  334;  Ludes  v.  Hood,  29  Kan. 
49. 

28.  "  'First,  he  may  sell  the  debt- 
or's land  upon  execution,  and  leave  the 
purchaser  to  contest  the  validity  of  the 
defendant's  title  in  an  action  of  eject- 
ment; or,  secondly,  he  may  bring  an 
action  in  equity  to  remove  the  fraud- 
ulent obstruction  to  the  enforcement 
of  the  lien  by  execution,  and  await  the 
result  of  the  action  before  selling  the 
property;  or,  thirdly,  he  may,  on  return 
of  an  execution  unsatisfied,  bring  an 
action  in  the  nature  of  a  creditor's 
bill  to  have  the  conveyance  adjudged 
fraudulent  and  void  as  to  his  judg- 
ment, and  the  land  sold  by  a  receiver 
or  other  officer  of  the  court,  and  the 
proceeds  applied  to  the  satisfaction  of 
the  judgment,  as,  in  the  ease  of  equit- 
able interests,  the  debtor's  assets  are 
reached  and  applied.'  So  it  is  said  by 
the  supreme  court  "of  Minnesota  in 
Jackson  v.  Holbrook,  36  Minn.  494,  1 
Am.  St.  Bep.  683;  also  in  Erickson  v. 
Quinn,  15  Abb.  Pr.,  N.  S.,  166."    Uos- 
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execution  and  the  purchaser  will  have  the  right  to  impeacfy  the  convey- 
ance in  an  action  at  law  to  recover  the  premises.29 

E.  Action  fob  Damages.  —  A  remedy  is  also  provided  by  some 
statutes  for  an  action  for  damages  against  a  person  who  knowingly 
aids  or  assists  a  debtor  in  a  fraudulent  transfer  of  property,30  but 
apart  from  such  statutory  right,  such  an  action  will  not  lie.31 

F.  Actions  fob  Penalty.  —  In  some  jurisdictions  there  is  by  statute 
an  action  to  recover  a  penalty  given  against  a  grantee  for  knowingly 
aiding  and  abetting  a  fraudulent  transfer,32  and  it  has  been  held 
permissible  to  join  this  action  with  the  action  to  set  aside  the  fraud- 
ulent transfer.33 

G.  When  Rights  of  Thied  Paeties  Have  Inteevened.  —  "Where 
because  of  the  intervention  of  the  rights  of  a  third  person  the  fraud- 
ulent conveyance  cannot  be  set  aside  and  there  is  unpaid  any  part 


ter  v.  Manistee  Nat.  Bank,  67  Ark. 
325,  55  S.  W.  137,  77  Am.  St.  Rep.  116, 
48  L.  B.  A.  334. 

29.  Ky. — Jones  v.  Anderson,  116  S. 
W.  253.  Mo.— Spindle  v.  Hyde,  247 
Mo.  32,  152  S.  W.  19.  HT.  Y.— Bergen 
v.  Carman,  79'  N.  Y.  146;  Chautauqua 
Co.  Bank  v.  Bisley,  19  N.  Y.  369,  76 
Am.  Dee.  347.  Pa. — Kemmler  v.  Mc- 
Govern,  238  Pa.  460,  86  AH.  304. 

30.  Spaulding  v.  Fis'her,  57  Me.  411; 
Thacher  v.  Jones,  31  Me.  528. 

The  Maine  statute  (Rev.  St.  e.  146), 
limiting  to  one  year  the  time  to  tiring 
an  action  for  a  forfeiture  on  a  penal 
statute  has  no  application  to,  actions 
under  this  statute.  Thacher  v.  Jones, 
31  Me.  528. 

The  person  authorized  to  maintain 
the  action  must  have  been  a  creditor 
at  the  time  of  the  transfer  and  con- 
tinued to  be  such  at  the  time  of  the 
commencement  of  the  action.  Thacher 
V.  Jones,  31  Me.  528. 

Joinder  of  Causes  of  Action: — "A 
judgment  creditor,  who  complains  that 
his  debtor  has  transferred  all  his  prop- 
erty, when  insolvent,  to  his  wife,  by  a 
voluntary  and  fraudulent  conveyance, 
and  that  she  participated  in  the  fraud, 
has,  among  other  remedies,  one  at  law 
for  compensation  in  damages  against 
both  the  wrongdoers,  and  one  in  equity 
to  have  the  fraudulent  conveyance  set 
aside.  The  plaintiff  sought  both  these 
remedies,  and  had  a  right  to  seek  both 
in  a  single  action."  Nowsky  v.  Sied- 
lecki,  83  Conn.  109,  75  Atl.  135.  Com- 
pare Millar  v.  McTaggart,  20  Ont. 
(Can.)   617. 

31.  XT.  S.— Adler  v.  Fenton,  '24  How. 
407,  16  L.  ed.  696.  Conn.— Smith  v. 
Blake,  1  Day  258.    Me. — Moody  v.  Bur- 
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ton,  27  Me.  427,  46  Am.  Dec.  613. 
Mass. — Wellington  v.  Small,  3  Cush. 
145,  50  Am.  Dec.  719;  Lamb  v.  Stone, 
11  Pick.  527.  N.  Y. — Hurwitz  v.  Hur- 
witz,  10  Misc.  353,  31  N.  Y.  Supp.  25; 
Murtha  v.  Curley,  15  Jones  &  S.  393. 
An  action  will  lie,  however,  in 
favor  of  a  lien  creditor,  where  by  the 
act  of  the  grantee  his  lien  is  defeated. 
Adams  v.  Paige,  7  Pick.  (Mass.)  542. 
See  also  5  Standard  Peoc.  329n.  Com- 
pare, infra,  X,  B,  1  (co-conspirators). 

32.  See  the  statutes  of  the  various 
states. 

This  was  also  permissible  under  the 
statute  of  13  Bliz.  ch.  5,  §3;  Millar 
v.  McTaggart,  20  Ont.  (Can,)  617; 
Davis  v.  Wickson,  1  Ont.   (Can.)  369. 

Estoppel. — The  right  to  prosecute 
this  action  is  waived  when  the  creditor 
files  a  petition  against  his  debtor  to 
have  him  declared  a  bankrupt  and  by 
causing  a  suit  to  be  commenced  against 
the  alleged  fraudulent  transferee  by 
the  assignee  in  bankruptcy,  to  recover 
the  value  of  the  property  alleged  to 
have  been  fraudulently  transferred. 
Fogg  V.  Lawry,  71  Me.  215. 

The  conclusion  "Contrary  to  the 
form  of  the  statute,"  may  be  omitted 
When  the  complaint  or  declaration  ex- 
pressly refers  to  the  chapter  and  sec- 
tion of  the  statute  on  which  the  action 
is  based.  Wentworth  v,  Hinckley,  67 
Me.  368. 

33.  Millar  v.  McTaggart,  20  Ont. 
(Can.)  617.  Compare  Nowsky  v.  Sied- 
lecki,.  83  Conn.  109,  75  Atl.  135. 

There  is  "no  reason  why  a  elaim  by 
a  party  grieved  might  not  well  be 
joined  with  a  claim  to  have  the  trans- 
fer declared  void.  Indeed,  it  seems  to 
me  that  it  is  highly  convenient  that  it 
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of  the  consideration  from  such  third  party,  a  court  of  equity  has 
inherent  power  to  direct  that  such  fund  be  proceeded  against  in  lieu 
of  the  real  property  itself.34 

H.  Incidental  Remedies.  —  1.  General  Power  for  Receiver  and 
Injunction.  —  It  is  very  generally  held  that  where  equity  will  sustain 
a  bill  of  this  character,  it  will  also  grant  the  ancillary  remedies  of 
injunction  and  receiver,35  but  such  relief  will  not  be  granted  where 
it  appears  that  an  attachment  would  afford  complete  and  adequate 
relief,38  nor  will  such  relief  be  granted  in  some  jurisdictions  before 
the  recovery  of  a  judgment.37 

2.  Receivers.  —  The  complainant  may  have  a  receiver  appointed 
where  there  is  danger  of  loss  from  misconduct  or  insolvency,  if  the 
property  be  permitted  to  remain  in  the  possession  of  defendant.88   In 


should  be  so  joined,  for  it  would  not 
be  in  accordance  with  the  spirit  of  re- 
cent legislation  that  the  same  facts 
should  be  considered  in  two  separate 
actions  because  two  remedies  are  given 
by  the  statute  upon  such  state  of 
facts."  Millar  v.  McTaggart,  20  Ont. 
(Can.)  617. 

34.  Dowell  v.  Applegate,  7  Fed.  881; 
Nugent  v,  Foley,  137  N.  Y.  Supp.  705. 

35.  Ala. — Heard  v.  Murray,  93  Ala. 
127,  9  So.  514;  Weis  v.  Goetter,  72  Ala. 
259.  Colo. — Livingston  v.  Swofford 
Bros.  D.  G.  Co.,  12  Colo.  App.  320,  328, 
56  Pac.  351.  Mich. — Tregaskis  v. 
Judge  of  Superior  Court,  47  Mich.  509, 

11  N.  W.  293.  N.  C— Ellett  v.  New- 
man, 92  N.  C.  519.  Va. — Shannon  v. 
Hanks,  88  Va.  338,  13  S.  E.  437;  Cole 
r.  McRae,  6  Band.  644.  W.  Va.— Kene- 
weg  Co.  v.  Schilansky,  47  W.  Va.  287, 
34  S.  B.  773.  See  also  Springfield  Gro- 
cery Co.  v.  Thomas,  3  Ind.  Ter.  330,  58 
S.  W.  557. 

Contra,  Uhl  v.  Dillon,  10  Md.  500,  69 
Am.  Dec.  172. 

36.  Pearce  v.  Jennings,  94  Ala.  524, 
10  So.  511;  Booth  v.  Mohr  &  Sons,  122 
Ga.  333,  50  S.  E.  173.  See  Hirseh  v. 
Israel,  106  Iowa  498,  76  N.  W.  811. 

See  in  case  of  absconding  debtor, 
Livingston  v.  Swofford,  Eros.  D.  G.  Co., 

12  Colo.  App.  320,  56  Pac.  351. 

37.  Oberholser  v.  Greenfield,  47  Ga. 
530. 

An  attaching  creditor  is  not  entitled 
to  a  receiver  before  judgment.  Hill 
v.  Denneny,  106  Iowa  726,  77  N.  W. 
472,  explaining  Clark  v.  Eaymond,  84 
Iowa  251,  50  N.  W.  1068. 

38.  Werborn's  Admr.  v.  Kahn,  93 
Ala.  201,  207,  9  So.  729  (creditor  with- 
out a  lien) ;  Ashurst  V.  Lehman,  86  Ala. 
370,  5  So.  731. 


Fraud  and  Insolvency. — Where  the 
complaint  alleges  that  the  judgment 
debtors  are  insolvent,  "have  endeav- 
ored and  are  yet  endeavoring  to  place 
their  assets  beyond  the  reach  of  legal 
process  so  as  to  hinder  and  defraud  the 
complainant  and  their  other  creditors; 
that  they  have  conveyed  those  assets  to 
a  corporation  fraudulently  organized 
by  them  for  the  purpose  of  defrauding 
the  complainant;  and  that,  under  guise 
of  that  corporation,  they  are  themselves 
collecting  those  assets,  converting  them 
to  their  own  use,  and  wasting  them,  all 
in  fraud  of  the  complainant's  rights, 
and  to  evade  their  just  obligations  to 
the  complainant,"  there  are  suffi- 
cient facts  alleged  to  justify  the  appoint- 
ment of  a  receiver  pending  the  suit. 
Clark  v.  Bradley,  etc.  Co.,  6  App.  Cas. 
(D.  C.)  437. 

Insolvency. — Where  it  appeared  that 
the  judgment  defendant  was  insolvent, 
that  he  had  attempted  a  fraudulent 
transfer  of  stock  of  goods  to  his  father, 
of  which  he  was  in  possession  and  upon 
which  plaintiff  had  a  lien,  and  that 
both  he  and  his  father  were  drawing 
money  from  the  business,  the  appoint- 
ment of  a  receiver  in  an  action  to  sub- 
ject the  property  to  the  judgment  waa 
proper.  Banikin  v.  Schultz,  141  Iowa 
681,  118  N.  W.  383. 

Compare  Clark  v.  Raymond,  86  Iowa 
661,  53  N.  W.  354,  in  which  a  receiver 
was  refused. 

Where  a  husband  has  conveyed  all 
his  property  subsequent  to  a  decree 
awarding  separate  maintenance  to  his 
wife,  the  court  in  an  action  to  set  aside 
the  transfer  may  appoint  a  receiver  and 
sequester  the  property.  Pickel  v. 
Pickel,  243  Mo.  641,  147  S.  W.  1059. 
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such  ease,  the  insolvency  of  the  debtor  must  be  alleged.39  A  receiver 
will  also  be  appointed  where  the  lands,  less  incumbrances  thereon,  are 
insufficient  to  satisfy  complainant's  demand.40  But  it  has  been  held 
that  the  court  has  no  power  under  a  naked  bill  in  aid  of  execution 
to  appoint  a  receiver  either  of  the  personal  property,  or  of  choses  in 
action  of  the  debtor  not  involved,  or  of  the  real  estate  involved  and  the 
"rents,  issues,  income  and  profit  thereof."41 

3.  Injunction.  —  In  an  action  to  set  aside  a  fraudulent  transfer 
which  is  brought  in  aid  of  and  to  enforce  the  lien  of  an  attachment, 
the  court  may  before  the  recovery  of  judgment  in  the  attachment  suit 
grant  an  injunction  pendente  lite  where  there  is  danger  of  the  property 
being  removed  from  the  jurisdiction  of  the  court.42 

I.  Right  To  Attack  Fraudulent  Conveyance  in  Attachment 
and  Garnishment  Proceedings.  —  A  transfer  of  property  may,  as  a 
general  rule,  be  attacked  as  fraudulent  under   garnishment,43   or  at- 


39.  Moritz  v.  Miller,  87  Ala.  331,  6 
So.  269;  Turnipseed  v.  Kentucky  "Wagon 
Co.,  97  Ga.  258,  23  S.  E.  84;  Mills  v. 
"Webb,  89  Ga.  734,  15  S.  E.  635. 

Notice  of  Application  Necessary. 
Moritz  v.  Miller,  87  Ala.  331,  6  So.  269. 
See  also  Thompson  v.  Tower  Mfg.  Co., 
87  Ala.  733,  6  So.  928. 

40.  Freeman  v.  Stewart,  119  Ala. 
158,  24  So.  31. 

41.  James  H.  Rice  Co.  v.  McJohn, 
244  111.  264,  272,  91  N.  B.  448.  And 
see  National  Union  Bank  ■;;.  Biger,  38 
App.  Div.  123,  56  N".  Y.  Supp.  545; 
Home  Bank  v.  Brewster,  33  App.  Div. 
330,  53  N.  Y.  Supp.  867,  reversing  15 
App.  Div.  338,  44  N.  Y.  Supp.  54. 

When  deposit  in  court  is  made  of 
amount  of  claim,  no  receiver  will  be 
appointed.  St.  John  Woodworking  Co. 
v.  Smith,  82  App.  Div.  348,  82  JN.  Y. 
Supp.  1025,  affirmed,  178  N.  Y.  629,  71 
N.  E.  1139. 

42.  People  v.  Van  Buren,  136  N.  Y. 
252,  32  N.  E.  775,  20  L.  B.  A.  446. 

But  an  injunction  wiU  not  be  granted 
to  restrain  the  party  having  the  legal 
title  to  a  fund  from  dealing  with  it, 
pending  the  determination  of  the  right 
to  set  the  transfer  aside,  where  it  was 
made  to  pay  an  obligation  of  the 
debtor  equally  as  binding  as  that  of 
the  plaintiff.  Eheims  v.  The  Bracken- 
McAveney  Co.,  151  App.  Div.  14,  135 
N.  Y.  Supp.  213. 

43.  HI. — Mayr  v.  Hodge  &  Homer 
Co.,  78  111.  App.  556.  la.— Hirsch  v. 
Israel,    106  Iowa  498>   76  N.   W'.   811. 
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Mich. — Webber  v.  Hayes,  117  Mich. 
256,  75  N.  W.  622.  Miss.^Peoples' 
Bank  v.  Smith,  75  Miss.  753,  23  So. 
428,  65  Am.  St.  Eep.  618;  Dodds  v. 
Gregory,  61  Miss.  351.  Mo. — Dunlap 
v.  Mitchell,  80  Mo.  App.  393.  Ore. 
Matlock  v.  Babb,  31  Ore.  516,  49  Pac. 
873.  Tex. — Mcintosh  &  Warren  v. 
Owosso  C.  &  S.  Co.  (Tex.  Civ.  App.), 
146  S.  W.  239;  Armstrong  Co.  v.  El- 
bert, 14  Tex.  Civ.  App.  141,  36  S.  W. 
139.  Wis. — Dahlman  v.  Greenwood,  99 
Wis.  163,  74  N.  W.  215;  Mace  v.  Bob- 
erts,  97  Wis.  199,  72  N.  W.  866.  See 
also  the  title  "Garnishment." 

See  however  Greene  County  Bank  v. 
Epperson,  74  Mo.  App.  10,  holding  tha't 
a  "conveyance  of  land  cannot  be  chal- 
lenged in  a  garnishment  proceeding. 
That  could  only  be  done  by  a  suit  in 
equity  to  set  aside  the  conveyance." 

Alleging  Service  of  Writ  of  Gar- 
nishment.— In  such  a  case  the  com- 
plaint must  allege  that  the  person  served 
with  the  writ  had  at  the  time  of  such 
service  property  in  his  possession  sub- 
ject thereto,  and  merely  alleging  in 
substance  that  he  was  served  with  the 
writ  is  not  sufficient.  Wilson  v.  Har- 
ris, 21  Mont.  374,  54  Pac.  46,  reversing 
19  Mont.  69,  47  Pac.  1101. 

Constitutionality. — A  statute  per- 
mitting a  conveyance  alleged  to  be 
fraudulent  to  be  attacked  in  garnish- 
ment proceedings  is  not  unconstitution- 
al as  conferring  upon  a  court  of  law  a 
power  which  belongs  to  equity.  Web- 
ber v.  Hayes,  117  Mich.  256,  T5  N.  "W. 
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tachment  proceedings.44     There    is,    however,    contrary    authority.' 


44.  Colo. — Nisbet  v.  Siegel-Campicra 
L.  S.  Com.  Co.,  21  Colo.  App.  494,  123 
Pac.  110;  Colorado  Trdg.  &  T.  Co.  v. 
Acres  Com.  Co.,  18  Colo.  App.  253,  70 
Pac.  954.  Ind.-— Trent  V.  Edmonds,  3'2 
Ind.  App.  432,  70  N.  E.  169.  Me. 
Fletcher  v.  Tuttle,  97  Me.  491,  54  Atl. 
1110.  Mass.— Dunbar  v.  Kelly,  189 
Mass.  390,  75  N".  E.  740.  Mich.— Archer 
v.  Laidlaw,  129  Mich.  198,  88  N.  "W. 
465.  Mo.— Hall  v.  Goodnight,  138  Mo. 
576,  37  S.  W.  916;  Dunlap  v.  Mitchell, 
80  Mo.  App.  393.  Tenn. — Templeton 
v.  Mason,  107  Tenn.  625,  65  S..  W.  25; 
Adams  i\  Paletz,  43  S.  W.  133;  Ham- 
burg v.  Paletz,  42  S.  W.  807. 

See  3  Standard  Proc.  286,  and  Quart 
v.  Abbett,  102  Ind.  233,  1  N.  E.  476, 
52  Am.  Eep.  662. 

Compare,  Bailey  v.  American  Nat. 
Bank,   12   Colo.  App.   66,   54  Pac.   912. 

Property  of  a  debtor  in  the  possess- 
ion of  another  under  a  fraudulent 
transfer  may  be  attached  by  creditors 
of  the  vendor,  attachment  by  garnish- 
ment not  being  an  exclusive  remedy. 
Jordan  v.  Crickett,  123  Iowa  576,  99  IN. 
W.  163. 

In  Iowa  this  is  permissible  since  the 
enactment  of  section  3989  of  the  code. 
Byers  v.  MeEniry,  117  Iowa  499,  91 
N.  "W.  797.  But  see  State  Bank  of 
Stratford  V.  Young  (la.),  140  N.  W. 
376. 

In  Massachusetts  if  the  debtor  dies 
before  the  property  is  seized  on  exe- 
cution the  attachment  is  dissolved. 
Dunbar  v.  Kelly,  189  Mass.  390,  75  M. 
E.  740. 

It  is  now  well  settled  that  a  creditor 
may  attack  a  fraudulent  conveyance  by 
proceedings  on  attachment  without 
there  being  a  judgment  and  return  or 
no  property  found.  There  must  in  such 
cases  however  be  grounds  for  an  at- 
tachment and  the  property  sought  to 
be  subjected  to  the  debt  must  be  at- 
tached. Dishman  -v.  Davidson,  19  Ky. 
L.  Eep.  139,  143,  39  S.  W.  515;  Kyle 
«.  O'Neil,  10  Ky.  L.  Eep.  709,  10  &  W. 
275. 

Joinder. — An  action  in  attachment 
and  to  set  asid«  a  fraudulent  convey- 
ance may  be  jointly  prosecuted.  Quarl 
v.  Abbett,  102  Ind.  233,  1  N.  E.  476, 
52  Am.  Eep.  662;  Trent  v.  Edmonds,  32 
Ind.  App.  432,  70  N.  E.  169. 

Effect  of  Writ.— The  levy  of  a  writ 


of  attachment  upon  property  trans- 
ferred to  defraud  creditors  is  deemed  an 
election  by  the  creditor  to  treat  the 
conveyance  as  void.  Property  so  trans- 
ferred is  as  much  subject  to  a  levy  un- 
der execution  or  writ  of  attachment 
as  though  no  transfer  had  been  made. 
Salemonson  v.  Thompson,  13  N.  D. 
182,  101   N.  W.  320. 

"In  People  ex  rel.  Cauffman  v.  Van 
Buren  (136  N.  Y.  252)  the  Court  of 
Appeals  has  settled  in  the  affirmative 
the  theretofore  much  debated  and  very 
doubtful  question  of  the  right  of  an 
attaching  creditor  to  maintain  a  suit 
in  aid  of  his  attachment  and  to  en- 
force the  lien  thereof,  where  the  debtor 
has  fraudulently  disposed  of  property. 
It  is  also  held,  that  in  such  a  suit  a 
plaintiff  is  Inot  a  mere  creditor  at 
large,  but  has  a  lien,  and  may  enjoin 
the  removal  of  property  of  the  debtor 
from  the  jurisdiction  of  the  court 
where  danger  of  such  removal  is 
shown."  The  facts  necessary  to  bring 
the  action  within  the  principle  of  these 
decisions  must  appear  from  the  com- 
plaint. Moritz  -v.  Kaliske,  31  Abb.  JS. 
C.  (N.  Y.)  49. 

Limitation. — Under  special  circum- 
stances the  court  may  at  the  instance 
of  an  attaching  creditor,  though  prior 
to  judgment  execution,  grant  equitable 
relief  "in  order  to  preserve  the  debtor's 
property  in  a  condition  where  a  recov- 
ery by  the  attaching  creditor  could 
be  made  effective."  The  special  cir- 
cumstances and  facts  must  appear  from 
the  complaint.  Hart  v.  Clarke,  194  N.  Y. 
403,  87  N.  E.  808,  affirming  127  App. 
Div.  679,  111  N.  Y.  Supp.  886;  Whit- 
ney v.  Davis,  148  N.  Y.  256,  42  N.  K 
661.  The  property  must  be  of  a  tang- 
ible nature.  Bates  v.  Plonsky,  28  Htin 
(N.  Y.)  112;  Keller  v.  Payne,  22  Abb. 
N.  C.  (N.  Y.)  352  note.  This  relief  is 
granted  by  injunction.  Bates  v.  Plon- 
sky, supra;  Keller  v.  Payne,  supra; 
Tannenbaum  v.  Eosswog,  22  Abb.  N.  C. 
(N.  Y.)  346,  354.  If  the  property  is 
not  of  a  tangible  nature  this  limitation 
is  inapplicable.  Throop  Grain  Cleaner 
Co.  v.  Smith,  110  N.  Y.  83,  17  N.  E. 
671;  Tannenbaum  v.  Eosswog,  22  Abb. 
K.  C.  (N.  Y.)  346,  352;  Bowe  v.  Arnold, 
31  Hun   (N.  Y.)   256. 

45.  Ohilds  v.  N.  B.  Carlstein  Co.,  76 
Fed.  86. 
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J.  Remedy  "When  Property  Appropriated  or  Converted.  —  By 
statute  in  some  jurisdictions  the  creditor  may,  where  the  property  has 
been  converted  or  appropriated  by  the  fraudulent  grantee,  proceed 
against  such  grantee  for  the  value,  or  the  proceeds  of  the  property 
converted  by  the  fraudulent  grantee.*6 

VI.  WHO  MAY  INSTITUTE  ACTION.— A.  General  Rule. 
No  one  but  a  creditor,  or  one  having  some  interest  or  estate  in  the 
property,  can  maintain  the  action.47  These  statutes  are,  however,  not 
designed  alone  to  protect  creditors  in  the  strict  sense  of  the  term.48 
All  persons  who  have  a  right  or  debt  against  the  transferor,  or  to 
whom  he  owes  a  duty  which  he  attempts  to  avoid  are  included,49  and 


"Where  the  property  has  been  at- 
tached and  judgment  obtained  in  the 
attachment  action  and  an  order  for 
the  sale  of  the  property  made,  an  equit- 
able suit  to  set  aside  a  conveyance  as 
fraudulent  cannot  be  maintained,  the 
judgment  creditor  having  an  adequate 
remedy  at  law  by  sale  under  execution. 
Taylor  v.  Lander,  61  Kan.  588,  60  Pac. 
320,  affirming  Lander  v.  Pollard,  5  Kan. 
App.  621,  46  Pac.  975. 

46.  Weingarten  v.  Marcus,  121  Ala. 
187,  25  So.  852;  Dickenson  v.  National 
Bk.  of  Eepublic,  98  Ala.  546,  14  So. 
550. 

In  Michigan  an  action  for  money 
had  and  received  rather  than  a  bill  in 
equity  is  the  proper  remedy  for  reach- 
ing proceeds  of  a  sale  by  an  insolvent 
debtor,  but  paid  to  his  'wife,  if  their 
amount  is  ascertainable  by  a  money 
judgment  and  all  the  facts  are  known 
before  filing  a  bill.  Prescott  1?.  Pfeif- 
fer,  57. Mich.  21,  23  N.  W.  477. 

47.  Ala. — Means  *v.  Hick's  Admir. 
65  Ala.  241;  Pickett  v.  Pipkin, 
64  Ala.  520.  Ark.— King  v.  Clay, 
34  Ark.  2-91;  Jordan  v.  Penno,  13  Ark 
593.  Cal. — Lyden  v.  Spohn-Patrick  Co., 
155  Cal.  177,  183,  100  Pac.  236;  Brown 
v.  Cline,  109  Cal.  156,  41  Pac.  862. 
Conn. — Greenthal  v.  Lincoln,  67  Oonn. 
372,  35  Atl.  266.  Ind.— Etter  v.  Ander- 
son, 84  Ind.  333;  Bentley  v.  Dunkle,  57 
Ind.  374;  Edwards  v.  Haverstick,  53 
Ind.  348.  Ky.— Jones  v.  Hill,  9  Bush. 
692;  Anderson  v.  Bradford,  5  J.  J. 
Marsh.  69.  Me. — Thompson  v.  Moore, 
36  Me.  47;  Woodman  v.  Bodfish,  25  Me. 
317.  Mass. — Preeland  v.  Preeland,  102 
Mass.  475;  Perry  v.  Hayward,  12  Cush. 
344.  Mich. — Bichardson  v.  Welch,  47 
Mich.  309,  11  N.  W.  172.    Minn.— Eed- 
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mond  v.  Hayes,  116  Minn.  403,  133  N. 
W.  1016.  Miss. — Shaw  v.  Millsaps,  50 
Miss.  380.  Mo. — Larimore  v.  Tyler,  88 
Mo.  661;  McLaughlin  v.  McLaughlin,  16 
Mo.  242;  Kennedy's  AdmT.  v.  .Duncan, 
157  Mo.  App.  212,  137  S.  W.  299. 
Neb. — Baldwin  v.  Burt,  43  Neb.  245,  61- 
N.  W.  601.  N.  J. — Evans  v.  Herring, 
27  N.  J.  L.  243.  N.  Y.— Clute  v.  Fitch, 
25  Barb.  428.  R.  I. — Hudson  v.  White, 
17  E.  I.  519,  23  Atl.  57.  S.  0.— Mitch- 
ell i>.  Cleveland,  76-  S.  C.  432,  57  S.  E. 
33;  Swanzy  v.  Hunt,  2  Nott  &  McO. 
211;  Kid  v.  Mitchell,  1  Nott  &  McC. 
334,  9  Am.  Dec.  702.  Tex. — Texarkana 
Nat.   Bank  v.   Hall    (Tex.    Civ.   App.), 

30  S.  W.  73.  W.  Va.— McDonald  v.  Mc- 
Donald Planing  Mill  Co.,  79  S.  E.  1081 
Wis. — Norton  v.  Kearney,  10  Wis.  443; 
Jones  v.  Lake,  2  Wis.  210. 

See  also  Gunn  v.  Hardy,  130  Ala.  612, 

31  So.  443. 

Public  Generally  Not  Included. 
These  acts  are  intended  for  the  pro- 
tection of  creditors  against  fraudulent 
conveyances;  a  design  to  defraud  the 
public  generally  will  not  render  the 
conveyance  fraudulent.  Griffin  v.  Stod- 
dard, 12  Ala.  783. 

48.  Cal.— Hager  v.  Shindler,  29,  Cal. 
47,  57;  Calkins  v.  Howard,  2  Cal.  App. 
233,  83  Pac.  280.  Ga.— Andrews  Co.  v. 
Nat.  Bank  of  Columbus,  129  Ga.  53,  58 
S.  E.  663,  121  Am.  St.  Eep.  186.  Mich. 
Hatch  v.  Daugherty,  145  Mich.  569,  108 
N.  W.  986.  Term.— Pamik  v.  Ford,  5 
Sneed  532.  W.  Va.— Oarr  v.  Davis,  64 
W.  Va.  522,  63  S.  E.  326  20  L.  E.  A. 
(N.  S.)  58.  Wis.— Corry  v.  Shea,  144 
Wis.  135,  128  N.  W.  892;  Eastman  v. 
Schettler,  13  Wis.  324. 

49.  'Corey  v.  Morrill,  71  Vt.  51,  59, 
42   Atl.  976;    Green  v.   Adams,  59   Vt. 
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stockholders  can,  under  gome  circumstances,  file  a  bill  to  set  aside  a 
conveyance  of  property  owned  by  a  corporation,  in  fraud  of  its  cred- 
itors and  in  fraud  of  the  rights  of  minority  stockholders,60  but  strangers 
are  not  permitted  to  impeach  or  disturb  them.61 

Conveyance  Binding  on  Parties  and.  Privies.  —  Such  conveyances  are  valid 
and  binding  between  the  parties  and  their  privies.62    A  grantor  can- 


602,  10  Atl.  74%  59  Am.  Eep.  761; 
Beach  v.  Boynton,  26  Vt.  725. 

Bight  of  Wife  To  Institute  Against 
Husband. — Hinds  v.  Hinds,  80  Ala.  225; 
Houseman  v.  Grossman,  177  Pa.  453,  35 
Atl.  736. 

Decree  for  Alimony. — Colo. — Hall  v. 
Harrington,  7  Colo.  App.  474,  44  Pac. 
365.  Also  Harrington  v.  Johnson,  7 
Colo.  App.  483,  44  Pac.  368.  Ind. 
Plunkett  v.  Plunkett,  114  Ind.  484,-  16 
N.  E.  612,  17  N.  E.  562;  De  Buiter  v. 
De  Euiter,  28  Ind.  App.  9,  62  N.  E. 
100,  91  Am.  St.  Eep.  107.  Minn. 
Cochran  v.  Cochran,  96  Minn.  523,  1.05 
N.  W.  183.  Mont.— Twell  v.  Twell,  6 
Mont.  19,  27,  9  Pac.  537. 

Partnership  Creditor. — Freeman  v. 
Pullen,  119  Ala.  235,  24  So.  57. 

50.  Pigg  v.  Casper  Co.,  196  Fed.  177, 
116  C.  C.  A.  9. 

Eights  of  Minority  Stockholders. 
"Ordinarily  a  fraudulent  grantor  can- 
not maintain  a  bill  to  set  aside  his 
own  fraudulent  act."  Pigg  v.  Casper 
Co.,  196  Fed.  177,  116  C.  C.  A.  9. 

51.  Pickett  v.  Pipkin,   64  Ala.  520. 

52.  IT.  S. — Sturges  v.  Portis  Mining 
Co.,  206  Fed.  534;  Byrd  v.  Hall,  196 
Fed.  76.2,  117  C.  C.  A.  568.  Ala.— Mc- 
Curdy  v.  Kenon,  59  So.  489;  Baird  v. 
Howison,  154  Ala.  359,  45  So.  668; 
Craft  v.  Wilcox,  102  Ala.  378,  14  So. 
653;  Pickett  v.  Pipkin,  64  Ala.  520. 
Ark. — Johnson  v.  Johnson,  152  S.  W. 
1017;  Baldwin  v.  Williams,  74  Ark.  316, 
86  S.  W.  423,  109  Am.  St.  Eep.  81,  4 
Am.  &  Eng.  Ann.  Oas.  1087;  Bowden 
v.  Spellman,  50  Ark.  251,  27  S.  W.  602; 
Millington  v.  Hill,  47  Ark.  301,  1  S.  W. 
547;  Jordan  v.  Fenno,  13  Ark.  593. 
Cal. — First  Nat.  Bank  v.  Eastman,  144 
Cal.  487,  77  Pac.  1043,  103  Am.  St. 
Eep.  95;  Harris  v.  Taylor,  15  Cal.  348; 
Allstead  1>.  Laumeister,  16  Cal.  App. 
59,  116  Pac.  296.  Conn. — Owen  v.  Dix- 
on, 17  Conn.  492;  Chapin  v.  Pease,  10 
Conn.  69,  25  Am.  Dee.  56.  Fla. — Bella- 
my v.  Bellamy,  6  Fla.  62.  Ga. — Tune 
v.  Beeland,  131  Ga.  528,  62  S.  E,  976; 
McDowell  v.  McMurria,  107  Ga.  812, 
33  S.  E.  709,  73  Am.  St.  Eep.  155.    111. 


Cochonour  v.  Batcliff,  223  111.  274,  79 
N.  E.  83;  Moore  v.  Horsley,  156  111. 
36,  40  N.  E.  323.  Ind.— Phenix  Ins. 
Co.  v.  Fielder,  133  Ind.  557,  33  N.  E. 
270;  Etter  v.  Anderson,  84  Ind.  333; 
Edwards  v.  Haverstick,  53  Ind. 
348.  la.  —  Kingman  Plow  Co.  v. 
Knowlton,  143  Iowa  25,  119  N.  W.  754; 
Johnson  v.  Jickling,  141  Iowa  444,  119 
N.  W.  746;  McClenahan  v.  Stevenson, 
118  Iowa  106,  91  N.  W.  9.25.  Kan. 
Weatherbee  v.  Cockrell,  44  Kan.  380, 
24  Pac.  417;  Crawford's  Admr.  v.  Lehr, 
20  Kan.  509.  Ky. — Jayne  v.  Jayne,  148 
Ky.  613,  147  S.  W.  41;  Hall  v.  Orme, 
146  Ky.  467,  142  S.  W.  1077;  Carson 
&  Summerville 's  Gdn.  v.  Beliles,  28  Ky. 
L.  Eep.  272,  89  S.  W.  208;  Anderson 
v.  Bradford,  5  J.  J.  Marsh.  69.  Me. 
Thompson  v.  Moore,  3.6  Me.  47;  Nichols 
v.  Patten,  18  Me.  231,  36  Am.  Dec.  713. 
Md. — Stewart  v.  Iglehart,  7  Gill  &  J. 
132,  28  Am.  Dec.  202;  Atkinson  v. 
Phillips,  1  Md.  Ch.  507.  Mass.— Sell- 
ings i>.  Turner,  153  Mass.  534,  27  N.  E. 
671;  Freeland  v.  Freeland,  102  Mass. 
475.  Mich. — Wheeler  v.  Wallace,  53 
Mich.  355,  19  N.  W.  33;  MeMaster  v. 
Campbell,  41  Mich.  513,  2  N.  W.  836. 
Minn. — Redmond  v,  Hayes,   116  Minn. 

403,  133  N.  W.  1016;  Brasie  v.  Min- 
neapolis  Brew.  Co.,  87  Minn.  456,  92 
N.  W.  340,  94  Am.  St.  Eep.  709,  67 
L.  E.  A.  865.  Miss. — Gordon  v.  Ander- 
son, 90  Miss.  677,  44  So.  67;  Shaw  v. 
Millsaps,  50  Miss.  380;  Snodgrass  v.  ( 
Andrews,  30  Miss.  472,  64  Am.  Dec. 
169.  Mo.— Charles  v.  White,  214  Mo. 
187,  112  S.  W.  545,  127  Am.  St.  Eep. 
674,  21  L.  E.  A.  (N.  S.)  481;  Thompson 
v.  Cohen,  127  Mo.  215,  28  S.  W. 
984,  29  S.  W.  885;  Kennedy's  Admr. 
v.  Duncan,  157  Mo.  App.  212, 
137  S.  W.  299;  Knapp  v.  Knapp,  118 
Mo.  App.  685,  96  S.  W.  295.  Neb. 
Brady  v.  Eailroad  Co.,  88  Neb.  840,  130 
N.  W.  575;   Martin  v.  Shears,  78  Neb. 

404,  110  N.  W.  1010;  Lewis  v.  Holdrege, 
56  Neb.  379,  76  N.  W.  890.  Nev. 
Allison  v.  Hagan,  12  Nev.  38,  56.  N.  J. 
Geroso  v.  DeMaio,  75  N.  J.  Eq.  410,  72 
Atl.    432;    Gould  V.   Hurley,    75   N.   J. 
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not  have  a  deed  set  aside  because  of  his  own  fraud,53  and  when  property 


Eq.  512,  73  Atl.  129;  Hall  v.  Hall,  74 
Atl.  651.  N.  Y— Loos  v.  Wilkinson,  110 
N.  Y.  195,  18  N.  E.  99,  1  L.  B.  A.  250; 
Southard  v.  Benner,  72  N.  Y.  424; 
Clute  v.  Pitch,  25  Barb.  428;  Hubbard 
v.  United  Wireless  Tel.  Co.,  62  Mise. 
538,  115  N.  Y.  Supp.  1016.  N.  C— Me- 
Mannus  v.  Tarleton,  126  N.  C.  790, 
36  8.  E.  338;  Boyd  v.  Turpin,  94  N.  C. 
137,   55   Am.   Eep.   597.     Ohio.— Brown 

6  Co.  v.  Webb,  20  Ohio  3S9;  Iremper 
v.  Barton,  18  Ohio  418.  Ore. — King  v. 
Miller,  53  Ore.  53,  97  Pac.  542.  Pa. 
Bonesteel  v.  Sullivan,  104  Pa.  9;  French 
v.  Mehan,  56  Pa.  286;  Kauff  eld's  Es- 
tate, 28  Pa.  Super.  162.  K.  I. — Haz- 
ard v.  Coyle,  22  B.  I.  435,  48  Atl.  442; 
Hudson  v.  White,  17  E.  I.  519,  23  Atl. 
57.  S.  0.— Kid  v.  Mitchel,  1  Nott  & 
McO.  334,  9  Am.  Dec.  702;  Broughton 
v.  Broughton,  4  Eich.  491.  S.  D. 
Kjolseth  v.  Kjolseth,  27  S.  D.  80,  129 
N.   W.   752.     Tenn. — Jacobi  v.  Schloss, 

7  Coldw.  385;  Williams  v.  Lowe,  4 
Humph.  62.  Tex. — Jordan  v.  Marcan- 
tell  (Tex.  Civ.  App.),  147  S.  W.  357; 
Eobertson  v.  Hefley,  55  Tex.  Civ.  App. 
368,  118  S.  W.  1159;  Shelley  v.  Nolen, 
38  Tex.  Civ.  App.  343,  88  S.  W.  524; 
Cameron  v.  Eomele,  53  Tex.  238.  Vt. 
Martin  v.  Martin,  1  Vt.  91,  18  Am.  Dec. 
675.  Va  —  EatlifE  v.  Eatliff,  102  Va. 
880,  47  S.  E.  1007;  Harris  v.  Harris, 
Ext.,  23  Gratt.  737;  Ohamberlayne  v. 
Temple,  2  Band.  384,  14  Am.  Dec.  786. 
Wash. — Preston-Parton  Mill  Co.  v.  Dex- 
ter, Horton  &  Co.,  22  Wash.  236,  60 
Pac.  412,  79  Am.  St.  Eep.  928;  Shoe- 
maker v.  Pinlayson,  22  Wash.  12,  60 
Pac.  50.  W.  Va.— McDonald  v.  McDon- 
ald Planing  Mill  Co.,  79  S.  E.  1081; 
Poling  v.  Williams,  55  W.  Va.  69,  46 
S.  E.  704,  133  Am.  St.  Eep.  1016;  Thorn- 
burg  v.  Bowen,  37  W.  Va.  538,  16  S.  E, 
825.  Wis. — Hyman  v.  Landry,  135  Wis. 
598,  116  N.  W.  236;  Ellis  v.  South- 
western Land  Co.,  108  Wis.  313,  84  N. 
W.  417,  81  Am.  St.  Eep.  90&;  Gilbert 
v.  Stockman,  81  Wis.  602,  51  N.  W. 
1076,  52  N.  W.  1045,  29  Am.  St.  Eep. 
922.  Eng.— Ea;  parte  Bell,  1  Glyn  & 
J.  282;  Shaw  v.  Jeffery,  3  L.  T. 
N.  S.  1,  13  Moore  P.  C.  432,  15  Eng. 
Eeprint  162;  Curtis  v.  Price,  12  Ves. 
Jr.  89,  8  Eev.  Eep.  303,  33  Eng.  Ee- 
print 35.  Can. — Donovan  v.  Herbert,  12 
Ont.  App.  288,  9  Ont.  89. 

Such   a   deed   is   binding   on   the   ex- 
ecutors and  administrators  of  the  grant- 
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or  (Byrd  v.  Hall,  196  Fed.  762,  117 
C.  C.  A.  568;  First  Nat.  Bank  v.  East- 
man, 144  Cal.  487,  77  Pac.  1043,  103 
Am.  St.  Eep.  95),  and  may  be  on  a 
receiver.  Bostwick  v.  Menck,  40  N.  Y. 
383.  Compare,  however,  VI,  L,  1, 
infra. 

A  deed  though  in  fraud  of  creditors 
is  binding  on  the  heirs  of  a  grantor. 
Davis  v.  W.  S.  Stovall  &  Bro.  (Ala.), 
64  So.  586;  Pierce  v.  Stallings  (N.  C), 
79  S.  E.  30-2. 

In  the  absence  of  a  claim  that  plain- 
tiff participated  in  the  fraudulent  trans- 
fer, the  fact  that  he  was  not  deceived 
in  regard  to  the  alleged  fraudulent 
conveyance  when  he  took  the  note  that 
formed  the  basis  of  the  suit,  does  not 
affect  his  right  of  recovery.  Burke  v. 
Dorey,  208  Mass.  45,  94  N.  E.  291. 

An  agent  or  trustee  through  whom  a 
gift  of  property  is  being  effectuated, 
cannot,  after  the  title  has  been  vested 
in  him  for  that  purpose,  have  the  gift 
declared  void  where  vhe  purpose  and 
only  effect  would  be  to  enable  him  to 
keep  the  property  himself.  Sullivan  v. 
Fant,  51  Tex.  Civ.  App.  6,  22,  110  S.  W. 
507. 

"The  general  rule  of  law  is  that 
courts  of  equity  will  refuse  relief  to 
set  aside  conveyances  made  for  the 
purpose  of  defrauding  creditors.  If 
parties  participate  in  such  a  fraudulent 
scheme,  the  courts  will  leave  them  to 
the  consequences  of  their  own  unlaw- 
ful acts,  and  refuse  them  assistance  in 
restoring  property  parted  with  under 
such  circumstances.  Eobertson  V.  Sayre, 
134  N.  Y.  97,  31  N.  E.  250,  30  Am. 
St.  Eep.  627;  Eenfrew  v.  McDonald,  11 
Hun  254;  Manny  v.  Phillips,  1  Paige 
472;  Bolt  v.  Eogers,  3  Paige  154;  Gar- 
field v.  Hatmaker,  15  N.  Y.  475.  This 
rule  is  a  penalty  imposed  by  the  law 
for  the  prevention  of  frauds  and  the 
protection  of  subsequent  purchasers." 
Sloan  v.  Macartney,  58  Misc.  75,  108 
N.  Y.  Supp.  840. 

There  is  no  statutory  right  to  redeem, 
where  the  conveyance  is  set  aside  as 
fraudulent.  Howland  v,  Knox,  59  Iowa 
46,  12  N.  W.  777. 

53.  Ga. — Tune  v.  Beeland,  131  Ga. 
528,  62  S.  E.  976;  Sewell  v.  Norris,  128 
Ga.  824,  58  S.  E.  637,  13  L.  E.  A. 
(N.  S.)  1118.  111.— Decker  v.  Stans- 
berry,  249  111.  487,  94  N.  E.  940;  Jolly 
v.  Graham,  222  111.  550,  78  N.  E.  919, 
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is  transferred  by  a  debtor  for  the  purpose  of  hindering,  delaying  and 
defrauding  creditors,  a  court  of  equity  will  not  enforce  a  parol  agree- 
ment to  reconvey  same  to  him,64  or  to  enforce  a  trust.55 

The  heirs  at  law  of  the  original  parties  to  the  transaction  stand  in  no 
better  position  in  this  regard  than  the  parties  themselves,56  and  one 
who  participates  in  the  fraud  is  estopped  from  maintaining  its  in- 
validity.57 

Exception.  —  There  appears  to  be  an  exception  to  the  general  rule, 


113  Am.  St.  Eep.  435.  Mo. — Chambers 
v.  Chambers,  227  Mo.  262,  127  S.  W. 
86,  137  Am.  St.  Eep.  567;  Kennedy's 
Admr.  v.  Duncan,  157  Mo.  App.  212, 
137  S.  W.  299.  Tex. — Phillips  v.  Henry 
(Tex.  Civ.  App.),  124  S.  W.  184. 

"No  doctrine  is  better  settled  than 
that  which  maintains  that,  if  a  person 
convey  to  another  property  for  a  fraud- 
ulenlt  purpose,  the  grantor  cannot  plead 
his  wrongful  and  fraudulent  act  in  an 
action  to  recover  the  property  from 
the  grantee."  Elliott  v.  Landis  Mach. 
Co.,  236  Mo.  546,  139  S.  W.  356,  362. 
Nor  can  such  an  action  be  maintained 
by  an  administrator  of  the  grantor. 
Phillips  v.  Henry  (Tex.  Civ.  App.),  124 
S.  W.  184.  Neither  will  affirmative  re- 
lief be  granted  to  the  grantee.  Cream- 
er v.  Eivert,  214  Mo.  473,  113  S.  W. 
1118. 

54.    Cal. — Allstead  v.  Laumeister,  16 

Cal.  App.  59,  116  Pae.  296.     Me Me- 

Guire  «.  Murray,  107  Me.  108,  77  Atl. 
692.  Mo.— Miller  v.  Miller,  206  M<o. 
341,  103  S.  W.  962;  Sell  v.  West,  125 
Mo.  621,  28  S.  W.  969,  46  Am.  St.  Eep. 
508.  N.  Y. — Simis  v.  Simis,  145  App. 
Div.  655,  131  N.  T.  Supp.  460. 

The  grantee  of  a  conveyance  cannot 
upon  the  trial  raise  the  issue  that  the 
conveyance  to  him  was  in  fraud  of 
creditors,  such  charge  can  only  be 
based  upon  the  allegations  of  the  plead- 
ings, and  cannot  then  be  presented 
unless  the  pleadings  present  such  an 
issue.  Smith  v.  Olivarri  (Tex.  Civ. 
App.),  127  S.  W.   235. 

If  the  parties  make  a  contract  for 
the  purpose  of  defrauding  a  creditor 
or  creditors  of  one  of  them,  such  con- 
tract, while  executory,  t  cannot  be  en- 
forced by  either  against  the  other. 
Sewell  v.  Morris,  128  Ga.  824,  5&  S.  E. 
637,  13  L.  E.  A.  (N.  S.)  1118. 

Where  Grantee  Wife  Obtains  Di- 
vorce.—Lankford  v.  Lankford  (Ky.), 
117  S.  W.  962. 

Necessity  for  Pleading  Defense. — In 
cases  of  this  character  the  court  will 


deny  relief  if  the  fraud  appears  from 
the  evidence  whether  it  be  pleaded  or 
not.  Baird  v.  Howison,  154  Ala.  359, 
45  So.  668.  See  Hall  v.  Cbppell,  7  Wall. 
(U.  S.)  542,  19  L.  ed.  244;  Wilde  v. 
Wilde,  37  Neb.  891,  56  N.  W.  724. 

Public  Policy. — This  objection  need 
not  necessarily  be  taken  by  answer  to 
enable  the  court  as  the  representative 
of  the  public  to  refuse  to  grant  relief, 
and  though  the  agreement  as  stated  in 
the  pleadings  does  not  appear  to  be 
illegal,  if  circumstances  come  out  in 
the  course  of  the  trial  showing  it  to 
be  tainted  with  illegality,  "the  court 
will  on  its  own  motion  proceed  to  in- 
vestigate the  matter  and  decide  it  ac- 
cording to  the  rules  which  could  have 
been  invoked  if  properly  pleaded." 
Hall  1>.  Hall   (N.  J.),  74  Atl.  651. 

55.  Baird  v.  Howison,  154  Ala.  359, 
45  So.  668;  Coehonour  v.  EatelifE,  223 
111.  274,  79  N.  E.  83. 

56.  U.  S.— Byrd  v.  Hall,  196  Fed. 
762,  117  'C.  C.  A.  568.  Ala.— McCurdy 
v.  Kenon,  59  So.  489.  Cal. — First  Nat. 
Bank  v.  Eastman,  144  Cal.  487,  77  Pac. 
1043,  103  Am.  St.  Eep.  95.  Ky.— South- 
wood  v.  Southwood,  30  Ky.  L.  Eep. 
307,  98  S.  W.  304;  Carson  v.  Bellies, 
28  Ky.  L.  Eep.  272,  89  S.  W.  208. 
N.  H.— Cook  v.  Lee,  72  N.  H.  569,  58 
Atl.  511.  N.  Y. — Eobertson  v.  Sayre, 
134  N.  Y.  97,  31  N.  E.  250,  30,  Am. 
St.  Eep.  627;  Jackson  v.  Garnsey,  10 
Johns.  189;  Sloan  v.  Macartney,  58 
Misc.  75,  108  N.  Y.  Supp.  840.  Tex. 
Emery  v.  Barfield  (Tex.  Civ.  App.),  156 
S.  W.  311;  Davis  v.  Davis,  44  Tex. 
Civ.  App.  238,  98  S.  W.  198. 

An  heir  at  law  of  a  grantor  cannot 
maintain  an  action  to  set  aside  a  deed 
on  the  ground  that  it  was  fraud  upon 
creditors,  for  the  same  reason  that  the 
grantor  himself  could  not  maintain  the 
action.  Higgins  v.  Gose,  144  Ky..  123,  ■ 
137  S.  W.  1038. 

57.  An  attorney  who  as  representing 
a  corporation  defended  suits  to  set 
aside  a  transfer  to  the  corporation  as 
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where  the  grantee  is  a  person  in  whom  special  trust  and  confidence  was 
reposed,  such  as  a  lawyer  or  financial  adviser,  upon  whose  counsel  the 
grantor  had  been  accustomed  to  rely  and  act.68 

.  B.  Matukity  of  Debt.  —  In  actions  of  this  character  the  general 
rule  applies  that  a  creditor  cannot  maintain  an  action  except  under 
special  circumstances  before  his  debt  matures,59  and  he  cannot  obtain 
relief  as  to  the  debt  not  due,  by  joining  it  with  a  debt  past  due.00 
There  is,  however,  authority  that  it  is  not  necessary  that  the  claim 
should  be  a  matured  claim.6x 

C.  Existing;  Creditors.  —  Some  statutes  make  a  distinction  be- 
tween those  who  were  existing  creditors  at  the  time  of  the  making  of 
the  conveyance  and  those  becoming  creditors  subsequent  thereto,62  and 


fraudulent,  resulting  in  the  dismissal 
of  the  suits  and  who  afterward  be- 
came the  owner  of  the  claims  on  which 
such  actions  were  based  cannot  in- 
stitute a  similar  suit  attacking  the 
validity  of  the  same  transaction,  he 
being  estopped  from  changing  front 
and  assailing  the  transaction.  Canton 
R.  &  M.  Co.  v.  Rolling  Mill  Co.,  155 
Fed.  321,  341. 

58.  Ford  v.  Harrington,  16  N\  Y. 
286;  Freelove  v.  Cole,  41  Barb.  (N.  Y.) 
318;  Ingersoll  v.  Weld,  103  App.  Div. 
554,  93  N.  Y.  Supp.  291;  Sloan  v.  Ma- 
cartney, 58  Misc.  75,  108  N.  Y.  Supp. 
840. 

Transfer  From  Wife  to  Husband. 
This  has  also  been  applied  to  the  case 
of  a  gratuitous  transfer  of  property 
from  a  wife  to  a  husband,  induced  in 
part  by  representations  on  his  part  that 
she  was  liable  for  a  debt,  for  which 
she  in  fact  was  not  liable,  and  made 
under  the  belief  that  the  effect  of  the 
transfer  was  to  delay  creditors  and  save 
the  property.  Boyd  v.  La  Montagnie,  73 
N.  Y.  498,  29  Am.  Rep.  197. 

59.  TJ.  S. — Adler  v.  Fenton,  24  How. 
407,  16  L.  ed.  696.  Ala,— McDuffie  v. 
Lynchburg  Shoe  Co.,  59  So.  567;  Freider 
v.  Lienkauff,  92  Ala.  469,  8  So.  758; 
Jones  v.  Mass.ey,  79  Ala.  370.  Ind. 
Heaton  v.  White,  85  Ind.  376. 
Miss. — Browne  v.  Hernsheim,  71  Miss. 
574,  14  So.  36.  W.  Va.— Gilbert  v.  Pep- 
pers, 65  W.  Va.  355,  64  S.  E.  361; 
Frye  v.  Miley,  54  W.  Va.  324,  46  S.  E. 
135,  disapproving  Bank  v.  Prager,  50 
W.  Va.  660,  41  S.  E.  363,  and  Chrislip 
v.  Teter,  43  W.  Va.  356,  27  S.  E.  288. 

See  also  XII,  B,  4,  infra. 

"Such  a  creditor  in  order  to  obtain 
relief  must  invoke  attachment."  Gil- 
bert  v.    Peppers,    65    W.    Va.    355,    64 
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S.   E.   361;   Frye  v.   Miley,  54  W.  Va, 
324,  46  S.  E.  135. 

Judgment  Void. — A  judgment  direct- 
ing a  sale  of  lands  is  void,  where  part 
of  .the  debt  had  not  matured.  Gunn 
v.  Orndorff,  23  Ky.  L.  Rep.  2369,  67 
S.  W.  372,  68  S.  W.  461. 

60.  Freider  v.  Lienkauff,  92  Ala. 
469,  8   So.  758. 

61.  Trent  v.  Edmonds,  32  Ind.  App. 
432,  70  N.  E.  169;  Gem  City  C.  G. 
Co.  ».  Coblentz,  86  Ohio  199,  99  N.  E. 
302.  See  also  Scott  v.  Thomas,  104  Va. 
330,  51  S.  E.  829. 

62.  See  the  statutes  of  the  various 
states,  also  Aldous  v.  Olverson,  17  S. 
D.  190,  95  N.  W.  917;  Peale  v.  Gross- 
man, 70  W.  Va.  1,  73  S.  E.  46;  Greer 
v.  O'Brien,  36  W.  Va.  277,  15  S.  E. 
74. 

"Whether  one  is  a  prior  or  sub- 
sequent creditor  in  relation  to  a  volun- 
tary conveyance  must  be  determined 
solely  by  reference  to  .the  time  the 
indebtedness  was  contracted. ' '  Peale  V. 
Grossman,  70  W.  Va.  1,  73  S.  E.  46. 

In  Alabama  existing  creditors  of  a 
grantor  in  a  voluntary  conveyance  can, 
under  the  statute  ('Code,  §818),  main- 
tain a  bill  to  subject  the  lands  con- 
veyed in  said  voluntary  conveyance  to 
the  payment  of  their  claim,  without  re- 
gard to  the  sufficiency  of  the  legal  as- 
sets belonging  to  the  estate  of  the 
grantor.  Wood  v.  Potts,  140  Ala.  425, 
37  So.  253. 

Under  the  Texas  statute  (Sayle's  St., 
1897,  art.  2545),  in  order  .to  attack  a 
deed  of  gift  from  husband  to  wife, 
the  complainant  must  have  been  a 
creditor  of  the  husband  at  the  time  of 
the  execution  of  the  conveyance.  Lane 
v.  Kuehn  (Tex.  Civ.  App.),  141  S.  W. 
363. 
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though  set  aside  as  to  prior  creditors  it  does  not  necessarily  follow  that 
such  conveyance  is  fraudulent  as  to  subsequent  creditors.03 

Where  a  conveyance  is  in  fraud  of  the  rights  of  creditors  merely 
because  it  is  voluntary,  the  creditors  injured  are  those  whose  claims 
exist  at  the  time  of  the  conveyance,  and  only  such  creditors  can  avoid 
the    conveyance.64      A    voluntary      deed    by    a    person    indebted 


63.  Beasley  v.  Gouge,  141  Ky.  34, 
132  S.  W.  178;  Thomas  v.  Butler,  16 
Pa.  Super.  268. 

It  is  probably  true,  that  when  a 
debtor  conveys  property  to  pay  a  cred- 
itor, but  conveys  more  than  is  reason- 
ably sufficient  for  the  purpose,  the 
setting  aside  of  the  conveyance  will  be 
solely  for  the  benefit  of  his  creditors 
he  had  at  the  time  of  the  convey- 
ance, provided  the  conveyance  was 
made  with  the  intention  to  pass  abso- 
lute title  to  the  property  as  distin- 
guished from  an  intention  to  shield  it, 
or  a  part  of  it,  from  creditors.  If 
there  exists  the  latter  initent  in  such 
a  transaction,  future  creditors  as  well 
as  existing  ones  may  have  the  con- 
veyance set  aside  as  fraudulent.  Maffi 
v.  Stephens,  49  Tex.  Civ.  App.  354,  108 
S.  W.  1008. 

The  conveyance  will  be  annulled  as 
to  all  existing  complaining  creditors 
and  subjected  to  the  payment  of  the 
grantor's  just  debts.  Cowan  v.  Staggs 
(Ala.),  59  So.  153;  Lehman  v.  Kelly, 
68  Ala.  192. 

Compare,  however,  Ames  v.  Dorroh, 
76  Miss.  187,  196,  23  So.  768,  71  Am. 
St.  Hep.  522,  wherein  it  is  said  that 
"Where  conveyances  are  set  aside  as 
fraudulent  as  to  existing  creditors,  it 
usually  follows  that  such  conveyances 
fail  as  to  subsequent  creditors." 

64.  U.  S. — Thompson  Nat.  Bank  v. 
Corwine,  89  Fed.  774.  Ala. — Allen  v. 
Pierce,  163  Ala.  612,  50  So.  924,  136 
Am.  St.  Eep.  92;  Donley  v.  McKier- 
nan,  62  Ala.  34;  Jacobson  v.  Sims,  60 
Ala.  185.  Conn. — Whiting  v.  Ealph,  75 
Conn.  41,  52  Atl.  406.  Ga.— First  Nat. 
Bank  v.  Bayless,  96  Ga.  684,  23  S.  E. 
851;  Sims  v.  Albea,  72  Ga.  751;  Horn 
v.  Boss,  20  Ga.  210,  65  Am.  Dec.  621; 
Jowers  v.  High  Point  Furniture  Co.,  10 
Ga.  App.  297,  73  S.  E.  415.  HI.— Eek- 
hart  v.  Burrell  Mfg.  Co.,  236  111.  134, 
86  N.  E.  199;  Chicago  Daily  News  Co. 
v.  Siegel,  212  111.  617,  72  N.  E.  810; 
Seaman  v.  Bisbee,  163  HI.  91,  45  N.  E. 
208;  Tunison  "V.  Chamblin,  88  111.  378, 
385;  Maxell  v.  Lutz,   34  111.  382,  387. 


la. — Babcock  v.  Hamilton,  64  Iowa  558, 
21  N.  E.  33;  Day  v.  Kendall,  60  Iowa  414, 
14  N.  E.  234.  Ky. — Beasley  v.  Gouge,  141 
Ky.  34,  132  S.  W.  178;  Crooke  -v. 
Humes'  Exr.,  33  Ky.  L.  Eep.  162,  109 
S.  W.  364;  Ahlering's  Exr.  v.  Speck- 
man,  30  Ky.  L.  Eep.  940,  99  S.  W.  973. 
La. — Meiehe  v.  Lalamie,  30  La.  Ann. 
1136;  Lopez's  Heirs  v.  Bergel,  12  La. 
197.  Me. — American  Agr.  Chemical 
Co.  v.  Huntington,  99  Me.  361,  59  Atl. 
515.  Md. — Kipp  v.  Hanna,  2  Bland  26. 
Mich. — Sorenson  v.  Sorenson,  69  Mich. 
351,  37  N.  W.  358';  Bodine  v.  Simmons, 
38  Mich.  682.  Minn.— Schmitt  v.  Dahl, 
88  Minn.  506,  93  N.  W.  665,  67  L.  E.  A. 
590;  Wabasha  First  Nat.  Bank  v.  Burk- 
hardt,  71  Minn.  185,  73  N.  W.  858. 
Miss. — Armfield  v.  Armfield,  Freem.  311. 
Mo. — Grand  Ave.  Bank  v.  St.  Louis 
Union  Trust  Co.,  135  Mo.  App.  366, 
115  S.  W.  1071;  Heinman  v.  Marshall, 
117  Mo.  App.  546,  92  S.  W.  1131;  Head- 
ly  Grocery  Co.  v.  Walker,  69  Mo.  App. 
553.  N.  H.— Eussell  v.  Dyer,  33  N.  H. 
186.  N.  J.— Tauch  v.  Socarras,  56  N.  J. 
Eq.  538,  39  Atl.  370.  N.  Y.— Dygert 
v.  Eemerschnider,  32  N.  Y.  629;  Wright 
v.  Douglass,  3  Barb.  554;  Loesehigk 
v.  Hatfield,  5  Eobt.  26,  4  Abb.  Pr.  (N. 
S.)  210.  N.  O.— Hoke  v.  Henderson,  14 
N.  C.  12.  Ore.— (Sneed  v.  Jennings,  47 
Ore.  464,  83  Pac.  872;  Flynn  v.  Bais- 
ley,  35  Ore.  268,  57  Pac.  908,  79  Am. 
St.  Eep.  495,  45  L.  B.  A.  645.  Pa. 
Ketner  v.  Donten,  15  Pa.  Super.  604. 
S.  D. — Meyer  Boot  &  S.  Oo.  v.  Shenk- 
berg  Co.,  11  S.  D.  620,  80  N.  W.  126. 
Term. — Lippman  v.  Boals,  16  Lea  283. 
Tex. — De  Garea  v.  Galvan,  55  Tex. 
53;  Biske  v.  Eotan  Grocery  Co.,  37  Tex. 
Civ.  App.  494,  84  S.  W.  243.  Vt. 
Farmers  Nat.  Bank  v.  Thomson,  74  Vt. 
442,  52  Atl.  961;  Fair  Haven  Marble 
&  M.  Slate  Co.  v.  Owens,  69  Vt.  246, 
37  Atl.  749.  Wash.— Goodfellow  v.  Le 
May,  15  Wash.  684,  47  Pac.  25. 

Effect  of  Non-adjustment  of  Claim. 
Where  the  indebtedness  arose  long 
prior  to  the  conveyance  that  is  at- 
tacked, the  fact  that  there  was  no 
adjustment  of  the  account  until  after 
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at    the    time    of    its    making    is   void    as    to  such    prior  creditors.65 
Renewal  of  Obligation.  —  A  creditor's  right  as  an  existing  creditor  is 
not  affected  by  his  renewal  of  his  debtor's  obligation  after  the  con- 
veyance.66 

D.    Subsequent  Creditors.  —  Such  conveyance  can  be  attacked  by 
a  subsequent  creditor  only  upon  the  ground  of  the  existence  of  an 


the  deed,  does  not  alter  the  fact  that 
the  attacking  creditor  was  an  existing 
creditor  at  the  time  the  transfer  was 
made.  Cramer  v.  Senger,  107  Va.  400, 
59  S.  E.  375. 

Where  there  is  a  secret  trust,  the  law 
presumes  a  continuing  fraud,  and  all 
creditors  whose  debts  are  contracted 
during  the  continuance  of  the  trust  are 
existing  creditors.  Bowlus  v.  Shana- 
barger,  10  Ohio  C.  D.  167,  19  Ohio  O.  C. 
137. 

Where  a  judgment  is  a  condition 
precedent  to  suit  it  must  appear  that 
such  judgment  was  obtained  on  a  debt 
contracted  before  the  conveyance  was 
made  (State  Insurance  Co.  v.  Prestage, 
116  Iowa  466,  90  N.  W.  62;  Wiltse  v. 
Flack,  115  Iowa  51,  87  N.  W.  729), 
though  the  judgment  itself  may  have 
been  obtained  thereafter.  O'Brien  v. 
Stambaeh,  101  Iowa  40,  69  N.  W.  1133, 
63  Am.  St.  Bep.  368. 

65.  U.  S. — Bidgeway  v.  Underwood, 
4  Wash.  C.  C.  129,  20  Fed.  Cas.  No. 
11,815.  Ga. — Jowers  v.  High  Point  Fur- 
niture Co.,  10  Ga.  App.  297,  73  S.  B. 
415.  N.  J. — Hagerman  v.  Buchanan,  45 
N.  J.  Eq.  292,  17  Atl.  946,  14  Am. 
St.  Bep.  732;  Haston  v.  Castner,  31  N. 
J.  Eq.  697.  N.  Y. — Beade  v.  Livingston, 
3  Johns.  Ch.  481,  8  Am.  Dec.  520. 

"A  voluntary  transfer  of  property 
by  one  in  debt  is  presumptively  fraud- 
ulent as  to  creditors  then  existing,  and 
if  the  debtor  is  at  the  time  of  such  gift 
insolvent,  or  if  the  gift  is  of  such 
an  amount  or  made  under  such  circum- 
stances as  that  it  will  necessarily  hin- 
der, delay,  or  defraud  the  existing 
creditors  of  such  donor,  then  such  vol- 
untary transfer  becomes  conclusively 
fraudulent  and  invalid  as  to  such  ex- 
isting creditors.  But  if  the  donor  owes 
no  debts  at  the  time  of  such  gift,  or 
of  such  small  amount  in  comparison 
with  his  assets  that  he  retains  property 
amply  sufficient  to  pay  such  antecedent 
debts,  then  the  gift  will  be  perfectly 
valid."  Miles  v.  Monroe,  96  Ark.  531, 
132  S.  W.  643. 

Transfer   for  Future   Support. — "As 
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against  existing  creditors,  one  cannot 
transfer  all  his  property  in  considera- 
tion of  future  support  and  thus  defeat 
the  creditor  in  enforcing  his  claim. 
Under  such  circumstances  the  law  pre- 
sumes the  act  to  be  done  with  fraud- 
ulent intent  to  hinder  and  delay  the 
creditor  in  the  collection  of  his  debt." 
Baxter  v.  Baxter,  19  Cal.  App.  238,  125 
Pac.  359.  See  also  111. — Davidson  v. 
Burke,  143  111.  139,  32  N.  E.  514,  36  Am. 
St.  Bep.  367;  Harting  v.  Joekers,  136  111. 
627,  27  N.  E.  188,  29  Am.  St.  Bep.  341. 
la.— Harris  v.  Brink,  100  Iowa  366,  69 
N.  W.  684,  62  Am.  St.  Bep.  578.  Me. 
Sidensparker  v.  Sidensparker,  52  Me. 
481,  83  Am.  Dec.  527. 

"A  voluntary  conveyance  free  from 
fraud  in  fact  is  void  only  where  there 
are  existing  creditors. ' '  Bosen  v.  Levy, 
120  Tenn.  642,  113  S.  W.  1042;  Nelson 
v.  Vanden,  99  Tenn.  224,  42  S.  W.  5; 
Sanders  v.  Logue,  88  Tenn.  355,  12  S. 
W.  722.  Such  a  conveyance  is  pre- 
sumptively fraudulent  as  to  existing 
creditors.  Carpenter  v.  Scales  (Tenn.), 
48  S.  W.  249 ;  Smith  v.  Greer,  3  Humph. 
(Tenn.)  118;  Nicholas  v.  Ward,  1  Head 
(Tenn.)   323,  73  Am.  Dec.  177. 

Chancellor  Kent,  in  the  leading  case 
of  Beade  v.  Livingstone,  3  Johns.  Ch. 
(N.  Y.)  481,  492,  8  Am.  Dec.  520,  said: 
"As  early  as  the  case  of  Shaw  v. 
Standish,  2  Vera.  326,  23  Eng.  Beprint 
811,  the  distinction  on  the  subject  of 
voluntary  conveyances  seems  to  have 
been  taken  and  understood,  between 
creditors  existing  at  the  time  of  the 
conveyance,  and  subsequent  creditors, 
and  that  it  was  clearly  void  as  to  the 
former,  though  not  as  of  course  against 
the  latiter.  This  was  so  advanced  upon 
argument  in  that  case;  and,  perhaps,  it 
was  a  distinction  of  common  law 
growth;  for  it  was  agreed  in  Twyne's 
case  (3  Co.  83  a.)  that  an  estate  made 
by  fraud  shall  be  avoided  only  by  him 
who  has  prior  right;  but  he  who  hath 
subsequent   right   shall   not   avoid  it." 

66.  Ala. — Moore  v.  Spence.  6  Ala. 
506.  Ind.— Stout  v.  Stout,  77  Ind.  537, 
taking  a  note  for  the  debt  is  no  waiver. 
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actual  intent  in  the  minds  of  the  parties  at  the  time  of  the  execution 
of  the  conveyance,  to  hinder,  delay  or  defraud  creditors  by  means  of 
the  conveyance,67  and  it  must  appear  that  at  the  time  the  creditor  ex- 


Kan. — Kellogg  v.  Douglas  County  Bank, 
58  Kan.  43,  48  Pac.  587,  62  Am.  St.. 
Eep.  596.  Ky. — Orooke  v.  Hume's  Exr., 
33  Ky.  L.  Eep.  162,  109  S.  W.  364; 
Buffington  v.  Mosby,  17  Ky.  L.  Bep 
1307,  34  S.  W.  704.  Mich.— Preston 
Nat.  Bank  v.  Pierson,  112  Mich.  435,  70 
N.  W.  1013.  Miss. — Thomson  v.  Hes- 
ter, 55'  Miss.  656.  Neb. — Omaha  Brew. 
Assn.  v.  Zeller,  4  Neb.  (Unof.)  198,  93 
N.  W.  762.  N.  M.— First  Nat.  Bank 
of  Albuquerque  v.  McClelland,  9  N.  M. 
636,  58  Pac.  347.  Tenn. — Prezevant  v. 
Terrell,   96   Tenn.    528,    33    S.    W.    109. 

Contra. — Bank  v.  Marchand,  T.  U.  P. 
Charlton   (Ga.)   347. 

See  also  Mo. — Boone  County  Nat. 
Bank  v.  Newkirk,  144  Mo.  472,  46  S. 
W.  606.  N.  C. — Johnson  v.  Murchison, 
60  N.  C.  286.  Wis.— -Crocker  v.  Hunt- 
zicker,  113  Wis.  181,  88  N.  W.  232. 

Merger. — An  indebtedness  on  notes, 
which  is  by  express  agreement  incor- 
porated with  other  indebtedness,  into 
other  notes,  and  finally  merged  into  a 
judgment  on  the  last  note  will  be  held 
to  have  existed  from  the  inception  of 
the  first  note.  Omaha  Brew.  Assn.  v. 
Zeller,  4  Neb.  (Unof.)  198,  93  N.  W. 
762. 

An  indebtedness  existing  at  the  time 
of  the  conveyance  remains  the  same 
debt,  though  changed  thereafter  by  re- 
newal or  otherwise.  Farmers  Nat. 
Bank  v.  Thomson,  74  Vt.  442,  52  Atl. 
961;  Sanborn  v.  Kittredge,  20  Vt.  632, 
50  Am.  Dec.  58. 

Renewal  of  Obligation  Creating  New 
Liability. — When  there  is  a  renewal  of 
an  obligation  whereby  a  subsequent 
liability  is  created;  or,  if  it  is  under- 
stood between  the  parties  that  such  re- 
newal discharged  the  old  indebtedness, 
then  the  renewal  would  create  a  new 
or  subsequent  indebtedness;  but  the 
mere  change  of  the  evidence  of  the  in- 
debtedness does  not  affect  -the  rights 
of  the  creditor.  Heath  v.  First  Nat. 
Bank,  19  Tex.  Civ.  App.  63,  68,  46 
S.  W.  123. 

67.  Ala. — Allen  v.  Pierce,  163  Ala. 
612,  50  So.  924,  136  Am.  St.  Bep.  92; 
Wilson  v.  Stevens,  129  Ala.  630,  29 
So.  678,  87  Am.  St.  Eep.  86.  Ga. 
Lane  v.  Newton,  78  S.  E.  1082.  Kan. 
Sheppard   v.     Thomas,    24    Kan.     780. 


Mo.— Coleman  v.  Hagey,  158  S.  W.  829, 
838;  Krueger  v.  Vorhauer,  164  Mo.  156, 
63  S.  W.  1098.  Neb.— State  Bank  of 
Pender  v.  Frey,  3  Neb.  (Unof.)  83,  91 
N.  W.  239.  N.  J.— Gray  v.  Folwell,  57 
N.  J.  Eq.  446,  41  Atl.  869;  Hagerman 
v.  Buchanan,  45  N.  J.  Eq.  292,  17  Atl. 
946,  14  Am.  St.  Eep.  732.  N.  Y.— Eeade 
v.  Livingston,  3  Johns.  Ch.  481,  497, 
8'  Am.  Dec.  520;  Loeschigk  v.  Hat- 
field, 5  Eob.  26,  36,  4  Abb.  Pr.  (N.  S.) 
210.  See  also  Smith  v.  Eldredge,  143 
N.  Y.  Supp.  87.  Ore. — Seed  v.  Jen- 
nings, 47  Ore.  464,  83  Pac.  872.  S.  D. 
Aldous  v.  Olverson,  17  S.  D.  190,  95 
N.  W.  917.  Tex. — Cole  v.  Terrell,  71 
Tex.  549,  9  S.  W.  668;  O'Neal  v.  Cly- 
mer  (Tex.  Civ.  App.),  61  S.  W.  545. 

Deed  of  Trust  to  Other  Creditors. 
Bavouset  v.  York,  18  Tex.  Civ.  App. 
428,  46  S.  W.  61. 

"The  term  'subsequent  creditors' 
means  creditors  whose  debts  were  con- 
tracted subsequent  to  the  deed  in 
question."  McGhee  v.  Wells,  57  S.  C. 
280,  36  S.  E.  529,  76  Am.  St.  Eep. 
567;  Armstrong  v.  Carwile,  56  S.  C. 
463,  35  S.  E.  196;  Oarraway  v.  Carra- 
way,  27  S.  C.  576,  5  S.  E.  157;  King 
v.  Fraser,  23  S.  C.  543. 

Where  the  grantor  was  in  debt  to 
the  complaining  debtor  at  the  time  of 
the  making  of  the  conveyance  but  such 
debt  was  thereafter  liquidated,  but 
later  new  debts  were  contracted  which 
were  the  basis  of  the  plaintiff's  claim, 
such  creditor  is  a  "subsequent"  cred- 
itor. ,  Nelson  v.  Vanden,  99  Tenn.  224, 
42  S.  W.  5. 

A  conveyance  for  love  and  affection 
"is  fraudulent  as  to  prior  creditors, 
but  not  as  to  subsequent  creditors,  un- 
less at  the  time  it  was  made  the  in- 
tent existed  to  defraud  them — in  which 
event  it  is  fraudulent  as  to  both  prior 
and  subsequent  creditors."  Heath  V. 
First  Nat.  Bank,  19  Tex.  Civ.  App.  63, 
46  S.  W.  123. 

"It  is  well  settled  that  a  subsequent 
purchaser  cannot  attack  a  prior  con- 
veyance on  the  ground  that  it  was 
made  with  the  intent  to  hinder,  delay, 
or  defraud  creditors,  but  that  'a  sub- 
sequent purchaser  can  only  defeat  a 
deed  for  fraud  by  showing  that  the 
fraudulent   design   was  entertained  to- 
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tended  credit  he  had  no  notice  of  the  transfer,  and  that  he  was  by 
some  fraud,  actual  or  constructive,  induced  to  extend  credit  on  faith 
of  the  ownership  of  the  property,68  or  that  it  was   transferred   in 


ward  him. '  ' '    Davidson  v.  Dockery,  179 
Mo.' 687,  697,  78  S.  W.  624. 

A  subsequent  creditor  may  assail  a 
conveyance  which  is  void  because 
against  the  policy  of  the  law,  without 
reference  to  the  opinion  which  the 
authors  had  as  to  their  right  to  make 
them,  when  the  purpose  of  the  con- 
veyance was  to  hinder  and  defraud 
creditors.  Baltimore  High  Grade  Brick 
Oo.  v.  Amos,  95  Md.  571,  52  Atl.  582, 
53  Atl.   148. 

In  Brundage  v.  Cheneworth,  101  Iowa 
256,  263,  70  N.  W.  211,  63  Am.  St.  Kep. 
382,  the  court,  after  discussing  the 
cases  in  that  state,  said:  "We  think 
the  correct  rule  is:  (1)  A  conveyance 
which  is  merely  voluntary,  and  when 
the  grantor  had  no  fraudulent  view 
or  intent,  cannot  be  impeached  by  a 
subsequent  creditor.  (2)  A  conveyance 
actually  and  intentionally  fraudulent  as 
to  existing  creditors,  as  a  general  rule, 
cannot  be  impeached  by  subsequent 
creditors.  (3)  If,  a  conveyance  is 
actually  fraudulent  as  to  existing  cred- 
itors, and  merely  colorable,  and  the 
property  is  held  in  secret  trust  for  the 
grantor,  who  is  permitted  to  use  it  as 
his  own,  it  will  be  set  aside  at  the 
instance  of  subsequent  creditors.  The 
second  rule  above  laid  down  is  subject 
to  some  exceptions,  among  which  may 
be  mentioned  cases  in  which  the  con- 
veyance is  made  by  the  grantor  with 
the  express  intent  and  view  of  de- 
frauding those  who  may  thereafter 
become  his  creditors;  cases  wherein  the 
grantor  makes  the  conveyance  with 
the  express  intent  of  becoming  there- 
after indebted;  cases  of  voluntary  con- 
veyances; when  the  grantor  pays  exist- 
ing creditors  by  contracting  other  in- 
debtedness in  a  like  amount,  and 
wherein  the  subsequent  creditors  are 
subrogated  to  the  rights  of  the  creditor 
whose  debts  their  means  have  been 
used  to  pay;  cases  in  which  one  makes 
a  conveyance  to  avoid  the  risks,  or 
losses,  likely  to  result  from  new  busi- 
ness ventures,  or  speculations.  .  .  . 
We  have  not  overlooked  the  fact  that 
there  are  respectable  authorities  hold- 
ing that  a  conveyance  actually  fraud- 
ulent as  to  existing  creditors  may  for 
that  reason   alone  be  avoided  by  sub- 
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sequent  creditors.  We  are  not,  how- 
ever, prepared  to  assent  to  the  correct- 
ness of  such  a  doctrine."  See  also 
Aldous  v.  Olverson,  17  S.  D.  190,  200, 

95  N.  W.  917,  in  which  the  court  quotes 
and  lays  down  the  rule  as  above. 

Husband  and  Wife. — "A  voluntary 
conveyance  by  a  husband  to  a  wife  is 
not  good  as  to  subsequent  creditors  if 
made  with  intent  to  defraud  them.'' 
Ebbitt  v.  Dunham,  25  Misc.  232,  55 
N.  Y.  Supp.  78,  and  see  Neuberger  v 
Keim,  134  N.  Y.  35,  31  N.  E.  268. 

Participation  by  Grantee  in  Fraud. 
If  the  fraudulent  design  be  participated 
in  by  the  grantee,  it  is  immaterial 
whether  the  creditor  became  such  be- 
fore or  after  the  conveyance.  U.  S. 
Kehr  v.  Smith,  20  Wall.  31,  22  L.  ed. 
313;  Lilienthal  ■c.  Drucklieb,  92  Fed. 
753,  34  C.  C.  A.  657.  Ala.— Prestwood 
v.  Troy  Fertilizer  Co.,  115  Ala.  668,  22 
So.  77.  Conn. — Bassett  v.  McKenna, 
52  Conn.  437.  Mass. — Day  v.  Cooley, 
118  Mass.  524.    N.  Y. — Dewey  v.  Moyer, 

72  N.  Y.  70. 

See  also  infra,  XIII,  B,  6,  e. 

68.     Ga. — First  Nat.  Bank  v.  Bayless, 

96  Ga.  684,  23  S.  E.  851;  Sims  v.  AI- 
bea,  72  Ga.  751;  Horn  v.  Boss,  20  Ga. 
210,  65  Am.  Dec.  621;  Jowers  v.  High 
Point  Furniture   Co.,  10  Ga.  App.  297, 

73  S.  E.  415.  Ky.— Orooke  v.  Hume's 
Exr.,  33  Ky.  L.  Bep.  162,  109  S.  W. 
364.  Miss.— Bullitt,  Miller  &  Co.  v. 
Taylor  &  Eichardson,  34  Miss.  708,  69 
Am.  Dec.  412.  Neb. — Jayne-tf.  Hymer, 
66  Neb.  785,  92  N.  W.  1019. 

Actual  Notice. — If  the  creditor  had 
notice,  actual  or  constructive,  of  the 
conveyance  at  the  time  the  debt  was 
contracted,  and  there  was  no  actual 
fraud  practiced  on  him,  the  convey- 
ance will  be  valid  as  to  him,  although 
existing  creditors  may  remain  unpaid, 
and  the  conveyance  as  to  them  will  he 
fraudulent.  Nelson  v.  Vanden,  99 
Tenn.  224,  239,  42  S.  W.  5. 

"The  rule  is,  that  subsequent  cred- 
itors cannot  have  a  conveyance  set 
aside  as  fraudulent  unless  it  is  merely 
colorable  and  a  secret  trust  exists  in 
favor  of  the  vendor,  or  it  is  made  with 
a  view  of  defrauding  future  creditors." 
Springer  v.  Bigford,  160  111.  495,  43 
N.  E.  751.     See  Highley  v.  American 
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anticipation  of  incurring  future  indebtedness  and  to  avoid  the  pay- 
ment thereof.69 

B.  Running  Account.  —  When  there  is  a  running  and  continuous 
account,  extending  over  the  date  of  the  conveyance,  the  courts  (owing 
mainly  to  statutory  provisions)  are  not  in  accord.  In  some  jurisdic- 
tions they  are  considered  prior  debts,70  while  in  others  they  are  prior 
creditors  as  to  the  part  of  the  indebtedness  contracted  prior  to  the 
conveyance  and  subsequent  creditors  as  to  the  part  contracted  sub- 
sequent thereto.71 

F.  Abolition  op  Distinction  Between  Existing  and  Subsequent 
Creditors.  —  There  is,  however,  authority  that  all  creditors,  whether 
prior  or  subsequent,  have  equal  rights  and  may  avail  themselves  of  the 
same  remedies  to  annul  a  conveyance  fraudulent  under  the  statute 
of  13  Eliz.,  ch.  5,72  and  that  the  material  element  is  not  that  the 


Exchange  Bank,  185  HI.  565,  57  N.  E. 
436;  Blakely  Pntg.  Co.  v.  Pease,  95  111. 
App.  341. 

69.  111. — Eckhart  V.  Burrell  Mfg. 
Co.,  236  111.  134,  86  N.  E.  199;  Tunison 
V.  Chamblin,  88  111.  378;  Moritz  v.  Hoff- 
man, 35  111.  553.  Ore. — Seed  v.  Jen- 
nings, 47  Ore.  464,  83  Pac.  872.  Tex. 
Cole  v.  Terrell,  71  Tex.  549,  9  S.  W. 
668;  O'Neal  v.  Olymer  (Tex.  Civ.  App.), 
61  S.  W.  545. 

In  Maryland,  commencing  with  Banks 
v.  Williams,  11  Md.  199,  (the  courts 
have  repeatedly  held,  ' '  That  when  a 
voluntary  conveyance  is  made  with  a 
view  or  expectation  of  becoming  sub- 
sequently indebted  and  in  accordance 
with  such  view  or  expectation  debts 
are  contracted  those  who  thus  become 
creditors  may  avoid  the  deed  although 
their  claims  had  not  at  its  date  even 
a  contingent  existence."  Baltimore 
High  Grade  Brick  Co.  v.  Amos,  95  Md. 
671,  600,  52  Atl.  582,  53  Atl.  148, 

"The  nearness  or  remoteness  in  point 
of  time  of  the  contracting  of  the  in- 
debtedness to  the  conveyance  which  is 
assailed  is,  therefore,  not  a  decisive 
fact  one  way  or  >the  other,  and  is, 
hence,  not  a  constitutive  fact  which  the 
pleader  is  obliged  to  allege  in  order  to 
state  a  -cause  of  action."  Loehr  V. 
Murphy,  45  Mo.  App.  519,  527. 

70.  Conn. — Paulk  v.  Cooke,  39  Conn. 
566.  III.— Thomas  v.  Lye,  37  111.  App. 
482.  Ky.— Little  v.  Eagan,  7  Ky.  L. 
Eep.  391.  Md— Spuck  v.  Logan,  97 
Md.  152,  54  Atl.  989,  99  Am.  St.  Rep. 
427.  N.  J.— Crane  v.  Brewer,  73  N.  J. 
Eq.  558,  68  Atl.  78;  Asbury  Park  First 
Nat.  Bank  v.  White,  60  N.  J.  Eq.  487, 
46  Atl.  109:2.    N.  Y.— Savage  v.  Mur- 


phy, 34  N.  Y.  50B,  90  Am.  Dec.  733; 
Loeschigk  v.  Addison,  19  Abb.  Pr.  169. 
Eng. — Whittington  v.  Jennings,  3  L.  J. 
Oh.  157,  6  Sim.  493,  58  Eng.  Reprint 
679.  Can. — Ferguson  v.  Kenny,  16  Ont. 
App.  276. 

This  rule  is  sometimes  followed  for 
the  reason  that  the  distinction  between 
existing  and  subsequent  creditors  has 
been  abolished  in  the  jurisdiction. 
Trezevant  v.  Terrell,  96  Tenn.  528,  33 
S.   W.   109. 

71.  Chapman  v.  Hughes,  61  Miss. 
339;  Peale  v.  Grossman,  70  W.  Va.  1, 
73  S.  E.  46.  See  also  Quimby  v.  Dill, 
40'  Me.  528;  Usher  v.  Hazeltine,  5  Me. 
471,  17  Am.  Dec.  253;  Reed  v.  Wood- 
man, 4  Me.  400  (that  blending  prior 
and  subsequent  debts  in  one  judgment 
makes  the  creditor  a  subsequent  cred- 
itor) . 

72.  Ala.  —  O'Neil  v.  Birmingham 
Brew.  Co.,  101  Ala.  383,  13  So.  576; 
Johnson  v.  Thweatt,  18  Ala.  741. ,  Cal. 
Banning  v.  Marleau,  133  Cal.  485,  65 
Pac.  964.  Colo. — Wileoxen  v.  Morgan, 
2  Colo.  473.  Conn.— Bassett  v.  Mc- 
Kenna,  52  Conn.  437.  Ind. — Dart  v. 
Stewart,    17   Ind.    221.     la. — Carbiener 

•  v.  Montgomery,  97  Iowa  659,  66  N.  W. 
900.  Ky. — Little  v.  Ragan,  7  Ky.  L. 
Rep.  391;  Edwards  v.  Coleman,  2  Bibb 
204.  Mass. — Woodbury  v.  Sparrell 
Print,  18.7  Mass.  426,  73  N.  E.  547; 
Parkman  v.  W«lch,  19  Pick.  231;  Liver- 
more  v.  Boutelle,  11  Gray  217,  71  Am. 
Dec.  708.  Mich.— Cole  v.  Brown,  114 
Mich.  396,  72  N.  W.  247,  68  Am.  St. 
Rep.  491;  Herschfeldt  v.  George,  6 
Mich.  456.  HT.  H.^Cook  v.  Lee,  72  N. 
H.  569,  58  Atl.  511;  Coolidge  v.  Mel- 
vin,  42  N.  H.  510;  Smyth  v.  Carlisle,  16 
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party  invoking  its  aid  should  have  an  existing  cause  of  action  or  de- 
mand, at  the  time  of  the  making  of  the  conveyance,  but  that  the 
grantor  intended  by  such  conveyance  to  hinder,  delay  and  defraud 
creditors.73 

G.  Partnership  Creditors.  —  A  transfer  by  a  copartnership  can- 
not be  set  aside  in  an  action  brought  by  copartnership  creditors,  on 
the  ground  that  it  was  made  in  fraud  of  individual  creditors  of  the  co- 
partners.74 

H.  Wipe  or  Widow  of  Grantor.  —  A  conveyance  made  to  defeat 
the  rights  of  the  grantor 's  wife,  may  be  attacked  by  her,  unless  she  has 
confirmed  it  or  in  some  other  way  is  estopped  from  attacking  it;75  so, 
also,  a  widow  may  avoid  a  conveyance  in  fraud  of  her  marital  rights.79 

I.  Sureties.  —  It  is  well  recognized  that  a  surety  is  a  creditor  of 
his  principal,  and  when  required  to  pay  the  surety  debt,  may  there- 
after maintain  an  action.77    He  is,  moreover,  a  creditor  from  the  in- 


N.  H.  464.  N.  Y. — Wahlheimer  v.  Trus- 
low,  106  App.  Div.  73,  94  N.  Y.  Supp. 
13>7.  Tenn. — Nichol  v.  Nichol,  4  Baxt. 
145;  Hester  v.  Wilkinson,  6  Humph. 
215,  44  Am.  Dec.  303.  Tex.— Tucker 
v.  Pennington  (Tex.  Civ.  App.),  45  S. 
W.  313.  Va.— Hutchinson  v.  Kelly,  1 
Rob..  131,  39  Am.  Dec.  250.  Vt.— Mc- 
Lane  v.  Johnson,  43  Vt.  48.  W.  Va. 
Eogers  v.  Verlander,  SO  W.  Va.  619, 
5  S.  E.  847.  Wis. — Zimmerman  v.  Ban- 
non,  101  Wis.  407,  77  N.  W.  735. 

In  Louisiana,  all  creditors  have  the 
same  right  on  the  property  of  the  debt- 
or without  regard  to  the  dates  of  their 
respective  claims."  Belcher  &  Cres- 
well  v.  Johnson,  114  La.  640,  645,  38 
So.  481. 

If  a  deed  of  trust  be  a  fraudulent 
conveyance  of  the  property  or  merely 
a  device  resorted  to  for  the  purpose 
of  hindering  and  delaying  creditors,  a 
creditor  at  large  may  file  his  bill  in 
the  chancery  court  and  subject  the 
property  to  the  satisfaction  of  his  debt. 
Citizen  Nat.  Bank  v.  Watkins,  126 
Tenn.  453,  150  S.  W.  96;  Brooks  v. 
Gibson,  7  Lea  (Tenn.)  271;  August  «. 
Seeskind,   6  Coldw.   (Tenn.)   166. 

The  right  of  a  creditor  to  proceed 
against  property  fraudulently  con- 
veyed, is  "open  to  creditors  alike  at 
law  and  in  equity,  and  it  is  entirely 
independent  of  any  other  proceedings 
that  may  have  been  taken  previously 
for  the  collection  of  the  debt."  Web- 
ber v.  Foxborough  Co-op.  Bank,  198 
Mass.  132,  84  N.  E.  303. 

73.  Colo.— Gregory  v.  Filbeck,  12 
Colo.  379,  21  Pac.  489;  Wileoxen  v. 
Morgan,  2  Colo.  473;  Hause  v.  Johnson, 
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19  Colo.  App.  524,  76  Pac.  743.  HI. 
Lowentrout  v.  Campbell,  130  111.  503, 
22  N.  E.  744.  Ky. — Dishman  v.  David- 
son, 19  Ky.  L.  Eep.  139,  39  S.  W.  515. 
Mo. — Bracken  v.  Milner,  99  Mo.  App. 
1«7,  73  S.  W.  225.  N.  H.— Cook  v. 
Lee,  72  N>.  H.  569,  58  Atl.  511;  Pres- 
ton v.  Cutter,  64  N.  H.  461,  13  AtL 
874;  Plaisted  w.  Holmes,  58  N.  H.  619. 
N.  Y. — Wahlheimer  v.  Truslow,  106  App. 
Div.  73,  94  N.  Y.  Supp.  137.  Tenn. 
Carpenter  v.  Scales,  48  S.  W.  249.  Tex. 
O'Neal  v.  Clymer  (Tex.  Civ.  App.),  61 
S.  W.  545. 

In  jurisdictions  adopting  this  rule, 
the  complaint  need  not  allege  that  the 
conveyance  was  made  to  hinder,  delay 
and  defraud,  it  being  sufficient  if  the 
purpose  was  to  defraud  creditors.  Hause 
v.  Johnson,  19  Colo.  App.  524,  76  Pac. 
743.    See  also  infra,  XIII,  B,  6. 

74.  Haynes  v.  Brooks,  116  N.  Y.  487, 
22  N.  E.  1083;  Eoyer  Wheel  Co.  <!). 
Fielding,  101  N.  Y.  504,  5  N.  E.  431; 
Fidelity  Tr.  &  Guar.  Co.  v.  Bell,  63  App. 
Div.  523,  71  N.  Y.  Supp.  651. 

75.  Cook  <v.  Lee,  72  N.  H.  569,  58 
Atl.  511. 

76.  Cook  v.  Lee,  72  N.  H.  569, 58  Atl. 
511;  Walker  v.  Walker,  66  N.  H.  390, 
31  Atl.  14,  49  Am.  St.  Bep.  616,  27 
L.  E.  A.  799. 

Her  knowledge  of  the  conveyance 
prior  to  her  marriage  does  not  as  mat- 
ter of  law  create  an  estoppel  against 
her.  Cook  v.  Lee,  72  N.  H.  569,  58 
Atl.  511. 

77.  Smith  v.  Pitts,  167  Ala.  461,  52 
So.  402;  Banks  v.  McCandless,  119  Ga. 
7S3,  47  S.  E.  332. 

"The  term  'creditor'  has  received  * 
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ception  of  his  contingent  liability,  and  will  be  protected,  in  an  action 
for  reimbursement,  from  fraudulent  conveyances  by  his  principal 
pending  that  liability.78  But  it  is  held  the  surety  has  no  right  of  action 
until  he  has  paid  the  debt  of  his  principal.79 

J.  Lien  Creditors.  —  A  prior  lien  creditor  cannot  attack  his  debt- 
or's conveyance,  as  it  neither  obstructs  nor  hinders  the  enforcement 
of  the  payment  of  the  prior  lien.80 

K.  Purchaser  at  Judicial  Sale.  —  A  purchaser  at  a  judicial  sale, 
as  a  general  rule,  succeeds  to  right  of  the  creditor  and  may  attack  a 


liberal  construction.  The  character  of 
the  claim,  if  just  and  lawful,  is  not 
material.  It  need  not  be  due  when 
the  fraudulent  transfer  is  made.  It 
may  be  absolute  or  contingent.  A  liabil- 
ity as  surety  is  as  much  within  the 
statute  as  a  liability  as  principal;"  and 
where  the  contract  or  agreement  upon 
which  the  creditor  was  bound  was  in 
existence  at  the  time  of  the  deed,  such 
creditor  may  attack  a  fraudulent  con- 
veyance though  his  liability  was  not 
established  until  afterwards.  Weller  v. 
Schulte,  137  HI.  App.  520. 

78.  Ala.— Smith  v.  Pitts,  167  Ala. 
461,  52  So.  402;  "Washington  v.  Nor- 
wood, 128  Ala.  3#3,  30  So.  405;  Bragg 
v.  Patterson,  85  Ala.  233,  4  So.  716; 
Keel  v.  Larkin,  72  Ala.  493.  Me. 
Whitehouse  v.  Bolster,  95  Me.  458,  50 
Atl.  240.  Miss. — Ames  v.  Dorroh,  76 
Miss.  187,  23  So.  768,  71  Am.  St.  Bep. 
522. 

Eights  and  Liability  of  Surety. — A 
surety  is  a  creditor  of  his  principal 
from  the  inception  of  his  contingent 
liability,  and  while  he  probably  can- 
not file  a  bill  to  set  aside  a  fraudulent 
conveyance  until  he  pays  the  surety 
debt,  he  may  after  such  payment  main- 
tain his  bill  "against  the  principal  and 
other  creditors  to  set  aside  fraudulent 
conveyances  made  while  the  liability  of 
the  surety  was  contingent."  Smith  v. 
Young,  173  Ala.  190,  55  So.  425.  See 
Fortune  v.  Cassidy,  140  111.  App.  580. 

"If  the  conveyance  assailed  by  a 
surety  as  fraudulent  was  executed  be- 
fore the  original  engagement  by  which 
the  surety  became  bound,  the  surety's 
relation  is  necessarily  that  of  a  sub- 
sequent creditor,  who,  to  avoid  the  as- 
sailed conveyance,  must  allege  and 
prove  actual  fraud,  as  before  stated. 
Keel  v.  Larkin,  72  Ala.  493."  Smith 
V.  Pitts,  167  Ala.  461,  52  So.  402. 

79.  Ala.— Smith  v.  Pitts,  167  Ala. 
451,  53  So.   402;   Washington  v.  Nor- 
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wood,  128  Ala.  383,  30  So.  405;  Lane 
v.  Westmoreland,  79  Ala.  372.  HI. 
Mugge  v.  Ewing,  54  111.  236.  Ind. 
Barnes  v.  Sammons,  128  Ind.  596,  27 
N.  E.  747.  Mich. — Nash  v.  Burehard, 
87  Mich.  85,  49  N.  W.  492.  Wis.— Ellis 
v.  Southwestern  Land  Co.,  108  Wis.  313, 
84  N.  W.  417,  81  Am.  St.  Rep.  909. 

Instituting  Proceedings  Prematurely. 
"Since  the  surety's  cause  of  action, 
against  his  principal,  comes  into  exist- 
ence only  upon  the  payment  by  the 
surety  of  the  original  obligation,  he 
cannot  prevail  if  his  suit  be  commenced 
before  requisite  payment."  Ala. 
Smith  1).  Pitts,  167  Ala.  461,  52  So.  402; 
Washington  v.  Norwood,  128  Ala.  383, 
30  So.  405.  la. — Dennison  v.  Soper,  33 
Iowa  183.  Wyo. — Newell  v.  Morrow,  9 
Wyo.   1,   59  Pac.  429. 

In  Tennessee,  this  rule  was  laid  down 
in  Williams  v.  Tipton,  5  Humph.  (Tenn.) 
66,  42  Am.  Dee.  420,  but  since  then  a 
statute  has  been  passed  changing  the 
rule.  Greene  v.  Starnes,  1  Heisk. 
(Tenn.)  582.  See  also  Ellis  v.  South- 
western Land  Co.,  108  Wis.  313,  84 
N.  W.  417,  81  Am.  St.  Bep.  909,  recog- 
nizing the  change. 

80.  La. — Payne  v.  Kemp,  33  La. 
Ann.  818;  Levi  v.  Morgan,  33  La.  Ann. 
532.  Me. — Orooker  v.  Holmes,  65  Me. 
195,  20  Am.  Bep.  687.  Md. — Baltimore 
High  Grade  Brick  Co.  v.  Amos,  95  Me. 
571,  52  Atl.  5«2,  53  Atl.  148.  Mass. 
Powers  v.  Russell,  13  Pick.  69.  Mo. 
Brinkerhoff-Faris  Tr.  &  Sav.  Bank  v. 
Horn,  83  Mo.  App.  114.  N.  H. — Blake 
v.  Williams,  36  N.  H.  39.  Ohio.— Ste- 
phenson iv.  Donahue,  40  Ohio  St.  184. 
Pa. — Armington  v.  Rau,  100  Pa.  165; 
Barrell  V.  Adams,  26  Pa.  Super.  635. 
Tex. — Pearson  v.  Hudson,  52  Tex.  352. 
W.  Va.— C'arr  v.  Summerfield,  47  W. 
Va.  155,  34  S.  E.  804.  Can.— Crombie 
v.  Young,  26  Out.  194.  But  see  when 
security  insufficient.  Thomas  v.  Calder, 
1  Ont.  Wkly.  Bep.  (Can.)  26,  and  Shive- 
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conveyance  for  fraud,  when  the  creditor  might    have    invoked   the 
remedy,81  unless  he  had  either  actual  or  constructive  notice.82 

L.  Personal  Representatives.  —  1.  Executor  or  Administrator. 
Courts  differ  as  to  the  right  of  an  executor  or  administrator,  who  by 
his  official  position  represents  both  the  creditors  and  the  deceased 
debtor,  to  set  aside  a  conveyance  in  defraud  of  creditors.  In  some 
jurisdictions  this  is  permitted,88  while  in  other  states  it  is  held  that 


ley's  Admr.  v.  Jones,  6  B.  Mon.  (Ky.) 
274,  as  to  rights  of  such  creditor  when 
his  rights  are  impeded  by-  subsequent 
mortgage. 

81.  TJ.  S. — Middleton  v.  Sinclair,  5 
Cranch  C.  C.  409,  17  Fed.  Cas.  No. 
9,534.  Ga. — Murray  v.  Jonqs,  50  Ga. 
100.  111.— Murphy  &  Co.  v.  Orr,  32 
111.  489.  Ind. — Frakes  v.  Brown,  2 
Blaekf.  295.  Ky.— Fuller  v.  Pinson,  98 
Ky.  441,  33  S.  W.  309;  Shiveley's 
Admr.  v.  Jones,  6  B.  Mon.  274.  Mass. 
Gerrish  v.  Mace,  9  Gray  235.  Mich. 
Watson  v.  Mead,  98  Mich.  330,  57  N. 
W.  181.  Minn. — Millis  v.  Lombard,  32 
Minn.  259,  20  N.  W.  187.  Miss.— Mays 
v.  Bose,  Freem.  703.  Mo.— Lindell  B. 
E.  Co.  v.  Lindell,  133  Mo.  386,  33  S. 
W.  466;  Binehart  V.  Long,  95  Mo.  396, 
8  S.  W.  559;  Gentry  v.  Eobinson,  55 
Mo.  260.  N.  J.— Smith  v.  Espy,  9  N.  J. 
Eq.  160.  N.  Y.— Smith  V.  Eeid,  134 
N.  Y.  568,  31  N.  E.  1082,  affirming  11 
N.  Y.  Supp.  739,  19  Civ.  Proc.  363; 
Bergen  v.  Carman,  79  N.  Y.  146,  re- 
versing 18  Hun  355;  Sands  v.  Hildreth, 
14  Johns.  493,  affirming  2  Johns.  Ch.  35. 
Ohio.— Barr  v.  Hatch,  3  Ohio  527.  Ore. 
Wood  v.  Fisk,  45'  Ore.  276,  77  Pae.  128, 

7®8.     Pa Ferris  v.  Irons,  83  Pa.  179. 

E.  I.— Belcher  v.  Arnold,  14  E.  I.  613. 
S.  C— McGee  v.  Jones,  34  S.  C.  146,  13 
S.  E.  326;  Ford  v.  Aiken,  4  Eich.  121; 
Caston  v.  Cunningham,  3  Strobh.  59. 
Wis. — Eastman  v.  Schettler,  13  Wis.  324. 

Contra,  Thigpen  v.  Pitt,  54  N.  C.  40. 

"Even  a  purchaser  of  property  fraud- 
ulently conveyed,  under  execution  of  a 
judgment  against  the  grantor,  rendered 
upon  a  demand  existing  at  the  time  of 
such  conveyance,  may  assert  against  it 
all  the  rights  of  the  former  creditor, 
because  such  purchaser  is  an  assignee 
of  the  rights  of  the  creditor.  The  fact 
that  the  demand  which  existed  when 
the  conveyance  was  made  is  merged  in 
the  judgment  does  not  preclude  an  in- 
quiry into  the  question,  when  the  debt 
existed,  so  as  to  show  that  it  existed 
at  the  time  of  the  conveyance.  So 
long  as  the  debt  is  not  extinguished 
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as  a  valid  demand  against  the  debtor, 
no  change  in  the  evidence  affects  the 
right  of  its  holder  to  pursue  property 
fraudulently  conveyed  as  against  it." 
Cook  iv.  Ligon,  54  Miss.   652. 

82.  Ind.— Doe  v.  Hurd,  7  Blaekf. 
510.  Mich. — Cranson  v.  Smith,  47  Mich 
189,  10  N.  W.  194.  Mo.— Davis  v.  Bris- 
coe, 81  Mo.  27.  N.  J. — Den  ex  rel 
Lawrence  v.  Lippincott,  6  N.  J.  L.  473. 

83.  U.  S. — Mutual  Life  Ins.  Co.  v. 
Farmers  &  Mechanics'  Bank,  173  Fed. 
390.  Cal. — Emmons  v.  Barton,  109- 'CaL 
662,  42  Pac.  303;  Shiels  v.  Nathan,  12 
Cal.  App.  604,  108  Pac.  34.  Ind.^Jar- 
rell  v.  Brubaker,  150  Ind.  260,  49  N.  B. 
1050.  la. — Mallow  v.  Walker,  115  Iowa 
238,  246,  88  N.  W.  452,  91  Am.  St.  Eep. 
158;  Oooley  v.  Brown,  30  Iowa  470. 
Ky. — Walton  v.  American  Investment 
Co.,  140  Ky.  472,  131  S.  W.  275;  Ew- 
ing  v.  Handley,  4  Litt.  346,  14  Am. 
Dec.  140,  157.  La.— Bank  of  Berwick 
v.  Shingle,  etc.  Co.,  124  La.  1O0O,  50 
So.  823,  26  L.  B.  A.  (N.  S.)  1068  Me. 
Simpson  v.  Warren,  55  Me.  18.  Md. 
Waters  v.  Dashiell,  1  Md.  455.  Mass. 
Putney  v.  Fletcher,  148  Mass.  247,  19 
N.  E.  370;  Parker  v.  Flagg,  127  Mass. 
28;  Welsh  v.  Welsh,  105  Mass.  229; 
Freeland  v.  Freeland,  102  Mass.  475; 
Martin  v.  Boot,  17  Mass.  222.  Mich. 
Ghapoton  v.  Prentis,  144  Mich.  283,  107 
N.  W.  879;  Morris  v.  Morris,  5  Mich. 
171  (in  which  the  rule  is  laid  down 
by  statute  that  only  in  case  of  a  de- 
ficiency of  assets  may  an  administrator 
institute  proceedings  to  avoid  such  dis- 
positions as  were  in  defraud  of  cred- 
itors). Mo. — Grand  Avenue  Bank  v. 
St.  Louis  Union  Tfr.  Co.,  135  Mo.  App. 
366,  115  S.  W.  1071.  N.  H— Matthews 
v.  Hutchins,  68  N.  H.  412,  40  Atl.  1063. 
N.  Y.— Southard  v.  Benner,  72  N.  Y. 
424;  McMahon  V.  Allen,  35  N.  Y.  403, 
411;  Babcock  v.  Booth,  2  Hill  181,  38 
Am.  Dec.  578  (this  case  holds  that  an 
administrator  by  statute  in  New  York 
stands  in  the  relation  of  trustee  to  the 
creditor  and  can  thus  bring  an  action). 
N.  C— Webb  $,  Atkinson,  122   N,  Q, 
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an  executor  or  administrator  has  no  authority  to  bring  such  an  action.84 
2.  Assignee  or  Trustee  for  Benefit  of  Creditors.  —  An  assignee 
under  a  voluntary  assignment  for  the  benefit  of  creditors  is  held  in 
some  jurisdictions  to  have,  and  in  others  not  to  have,  a  right  to  main- 
tain a  bill  to  set  aside  a  conveyance  in  defraud  of  creditors;85  and 
there  is  authority  that  if  the  assignee  neglects  or  refuses  to  bring  the 
action,  the  creditors  collectively,  or  one  in  behalf  of  all  who  may  come 


683,  29  S.  E.  949.  Ohio.— Hoffman  v. 
Riefer,  19  Ohio  O.  G.  401.  Pa.— Tarns 
v.  Bullitt,  35  Pa.  308;  Moncure  v.  Han- 
son, 15  Pa.  385;  Sickman  v.  Lapsley,  13 
Serg.  &  R.  224,  15  Am.  Dee.  596,  notes. 
R.  I.— Doyle  V.  Peckham,  9  R.  I.  21. 
Va. — Clough  v.  Thompson,  7  Gratt.  26. 
Vt. — Lynch 's  Admr.  v.  Murray,  81  Vt. 
97,  69  Atl.  133;  Pease  v.  Shir- 
lock,  63  Vt.  622,  22  Atl.  661;  McLane 
v.  Johnson,  43  Vt.  48.  Wis. — Sawyer  v. 
Metters,  133  Wis.  350,  113  N.  W.  682; 
Ecklor  v.  Wolcott,  115  Wis.  19,  90  N.  W. 
1081. 

Action  by  Administrator.  —  Under 
the  California  code,  Code  Civ.  Proc, 
§§1589,  1590,  providing  that  in  case  of 
deficiency  of  assets  in  the  hands  of  the 
executor  or  administrator,  when  the 
decedent  has  in  his  lifetime  conveyed 
any  real  estate  with  intent  to  defraud 
Creditors,  the  executor  or  administrator 
must  commence  and  prosecute,  for  the 
benefit  of  the  creditors,  an  action  to 
recover  all  property  so  conveyed.  The 
practice  is  to  require  application  to  the 
court  for  leave  and  an  order  of  the 
court  directing  suit  to  be  brought. 
Beswick  v.  Dorris,  174  Fed.  502. 

In  Vermont  an  executor  or  admin- 
istrator may,  where  there  is  a  de- 
ficiency of  assets,  maintain  an  action 
for  the  benefit  of  creditors  to  set  aside 
a  fraudulent  conveyance  made  by  the 
deceased  person  he  represents.  Lynch 's 
Admr.  v.  Murray,  86  V.t.  1,  83  Atl.  746. 

Under  the  Wisconsin  statute  (St. 
1898,  §3832)  when  there  is  a  deficiency 
of  assets  an  administrator  may  attack 
his  decedent's  transfer  in  fraud  of 
creditors  for  the  purpose  of  satisfy- 
ing claims  which  were  not  in  existence 
at  the  time  the  conveyance  sought  to 
be  set  aside  was  made.  Especially  if 
such  transfer  was  made  in  contempla- 
tion of  defrauding  such  future  cred- 
itors. Sawyer  v.  Metters,  133  Wis.  350, 
113  N.  W.  682,  overruling  Ecklor  v. 
Wolcott,  115  Wis.  19,  90  N.  W.  1081, 
which  seems  to  hold  that  it  must  ap- 
pear that  there  will  be  a  deficiency  of 


assets  to  pay  creditors  existing  at  the 
time  of  the  transfer. 

84.  111. — Choteau  v.  Jones,  11  HI. 
300.  The  court  after  a  citation  of 
cases  says:  "These  decisions  all  show 
that,  independent  of  the  peculiar  stat- 
utes on  which  they  are  based,  an  ad- 
ministrator possesses  no  power  to  avoid 
the  voluntary  deed  of  his  intestate. 
The  courts  in  Connecticut  decide  that 
an  administrator  has  the  power,  but 
the  weight  of  authority  is  decidedly 
the  other  way."  N.  Y. — Moseley  v. 
Moseley,  15  N.  T.  334;  Waterbury  v. 
Westervelt,  9  N.  Y.  598;  Nellis  0. 
Olark,  20  Wend.  24;  Jackson  v.  Garn- 
sey,  16  Johns.  189;  Osborne  v.  Moss,  7 
Johns.  161,  5  Am.  Dec.  252.  N.  O. 
Coltraine  v.  Causey,  3<8  N.  O.  246,  42 
Am.  Dec.  168.  Va. — Martin  v.  Martin 
1  Va.  91,  18  Am.  Dec.  675. 

As  the  administrator  does  not  rep- 
resent such  creditors  or  others  who 
would  have  a  right  to  avoid  a  con- 
veyance binding  upon  the  decedent,  he 
has  no  authority  to  file  a  bill  to  set 
aside  a  conveyance  alleged  to  be  in 
fraud  of  creditors,  the  right  still  being 
in  the  creditor  who  has  been  defrauded 
and  at  whose  instance  it  is  voidable. 
Hoyt  v.  Northup;  256  HI.  604,  100  N. 
E.  164;  Majorowicz  v.  Payson,  153  111. 
484,  39  N.  E.  127. 

85.  This  question  has  been  the  sub- 
ject of  considerable  diversity  of  opin- 
ion. Chancellor  Zabriskie  in  VanKeu- 
ren  V.  McLaughlin,  21  N.  J.  Eq.  163, 
held  that  a  conveyance  of  real  estate 
in  fraud  of  creditors  prior  to  assign- 
ment is  valid  against  the  assignee  on 
the  ground  that  as  the  assignor  can- 
not found  a  claim  upon  his  own  fraud 
he  is  powerless  to  confer  such  author- 
ity upon  anyone  else.  Chancellor  Kent 
in  Bayard  v.  Hoffman,  4  Johns.  Ch. 
(N.  Y.)  450,  held  that  an  assignee  had 
a  right  to  impeach  fraudulent  trans- 
fers made  by  his  assignor.  Chancellor 
Walworth  took  an  opposite  view.  By 
a  statute  in  1858,  New  York  expressly 
invested  assignee  with  this  power.  The 
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in  and  join,  may  institute  the  action  making  the  assignee  a  party 
defendant.88  But  no  priority  is  gained  by  a  creditor  who  may  institute 
the  action,  as  the  decree  must  follow  the  assignment,  and  the  fruits  of 
the  recovery  be  distributed  according  to  its  terms.87 

3.  Trustee  or  Assignee  in  Bankruptcy  or  Insolvency  Proceedings. 
The  right  of  a  trustee  or  assignee  officially  appointed  in  bankruptcy 
proceedings  to  maintain  a  bill  to  set  aside  a  fraudulent  conveyance 
is  well  established.88     According  to  some  authorities  he  has  the  ex- 


course  of  judicial  opinion  in  Pennsyl- 
vania has  also  been  diversified.  Thom- 
son v.  Dougherty,  12  Serg.  &  E.  (Pa.) 
448,  held  the  assignee  incompetent, 
while  in  the  subsequent  cases  of  Engle- 
bert  V.  Blanjot,  2  Whart.  (Pa.)  240, 
and  Irwin  v.  Keen,  3  Whart.  (Pa.)  347, 
the  opposite  doctrine  was  laid  down 
with  surprise  that  any  other  view  had 
ever  been  expressed  from  the  bench. 
See  also  Wahlheimer  v.  Truslow,  106 
App.  Div.  73,  94  N.  Y.  Supp.  137;  Pills- 
bury  v.  Kingon,  33  N.  J.  Eq.  287,  36 
Am.  Dec.  556. 

The  following  decisions  deny  such  a 
right:  IT.  S. — Sere  v.  Pitot,  6  Cranch 
332,  3  L.  ed.  240.  Minn. — Flower  v. 
Cornish,  25  Minn.  473.  N.  J. — Pills- 
bury  v.  Kingon,  31  N.  J.  Eq.  619.  N.  Y. 
Brownell  v.  Curtis,  10  Paige  210  (see 
notes) ;  Anderson  v.  Roberts,  18  Johns. 
513,  9  Am.  Dec.  235;  Leach  v.  Kelsey, 
7  Barb.  466;  Browning  v.  Hart,  6  Barb. 
91.  Wis. — Estabrook  v.  Messersmith, 
18.  Wis.  545. 

In  Searles  v.  Little,  153  Ind.  432,  55 
N.  E.  93,  it  is  held  that,  a  trustee  for 
the  benefit  of  creditors  is  the  repre- 
sentative of  all  of  the  creditors  of  the 
assignor,  and  an  action  brought  by  him 
to  set  aside  a  conveyance  as  fraudulent 
is  in  character  and  legal  effect  the 
same  kind  of  a  suit  as  the  creditors 
themselves  might  have  brought  to  sub- 
ject the  property  to  the  payment  of 
their  debts  if  the  assignment  had  not 
been  made. 

86.  Crouse  v.  Frothingham,  97  N.  Y. 
105,,  113;  Fort  Stanwix  Bank  v.  Leg- 
gett,  51  N".  Y.  552;  Swift  v.  Hart,  35 
Hun  (N.  Y.)  128;  Everingham  v.  Van- 
derbilt,  12  Hun  (N.  Y.)  75,  affirming 
51   How.  Pr.  177,   182. 

When  the  assignee  is  a  party  to  the 
fraud  creditors  may  maintain  an  action 
without  any  demand  on  the  assignee 
to  bring  the  suit.  Terhune  v.  Sibbald, 
55  N.  J.  Eq.  236,  37  Atl.  454.  See 
infra,  XIII,  B,  17,  b. 
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87.  Crouse  v.  Frothingham,  97  N.  T. 
105,   114. 

88.  IT.  S. — In  re  Downing,  192  Fed. 
683;  In  re  Lowe,  19  Fed.  589.  Fla, 
Beasley  v.  Coggins,  48  Fla.  215,  37  So. 
213.  Md. — Diggs  v.  McCullough,  69 
Md.  592,  16  Atl.  453.  N.  J.— Pillsbury 
v.  Kingon,  31  N".  J.  Eq.  619;  Miller 
v.  Mackenzie,  29  N.  J.  Eq.  291.  N.  T. 
Porter  v.  Williams,  9  N.  Y.  142,  59 
Am.  Dec.  519;  Osgood  v.  Laytin,  48 
Barb.  463.  B.  I. — Lace  v.  Smith,  87 
Atl.   212, 

Under  the  express  terms  of  the  bank- 
ruptcy act  of  July  1,  1898  (30  St.  565, 
c.  541,  §70e,  IT.  S.  Comp.  St.,  1901,  p. 
3451)  a  trustee  in  bankruptcy  repre- 
sents all  the  creditors  and  takes  all 
his  property  and  rights  and  may  insti- 
tute such  proceedings  to  avoid  illegal 
transactions  as  any  of  them,  might. 
Crane  v.  Brewer,  73  N.  J.  Eq.  558,  68 
Atl.  78. 

A  trustee  in  bankruptcy  having  all 
the  title  that  the  bankrupt  had  may 
be  authorized  to  make  a  sale,  and  the 
court  may  order  that  the  purchaser 
prosecute  the  action  in  the  name  of 
the  trustee.  In  re  Downing,  192  Fed. 
683. 

A  trustee  in  bankruptcy  occupies  a 
relation  similar  to  that  of  a  judgment 
creditor  of  the  bankrupt,  and  may  file 
a  bill  in  equity  to  set  aside  a  fraud- 
ulent conveyance  of  real  estate  by  the 
bankrupt  although  neither  he  (the  trus- 
tee) nor  any  creditor  has  reduced  any 
claim  against  the  bankrupt  to  judg- 
ment. Beasley  v.  Coggins,  48  Fla.  215, 
37  So.  213;  Sheldon  v.  Parker,  66  Neb. 
610,  92  N.  W.  923,  95  N.  W.  1015. 

Upon  what  facts  a  trustee  in  bank- 
ruptcy is  a  proper  person  to  bring  the 
action,  see  Horton  v.  Bamford,  79  N.  J. 
Eq.  356,  81  Atl.  761. 

' '  The  trustee  of  the  bankrupt  derives 
his  authority  to  set  aside  fraudulent 
conveyances  made  by  the  bankrupt 
alone  from  the  bankruptcy  law,  and 
he   can   maintain    only   such   suits  for 
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elusive  right  to  bring  the  action,89  and  though  the  trustee  must  have 
authority  from  the  bankruptcy  court  to  bring  suit,  yet  it  is  not  neces- 
sary for  him  to  allege  the  special  orders  authorizing  him  to  sue.90 
His  right  to  avail  himself  of  this  remedy,  is,  however,  no  greater  than 
that  ordinarily  available  to  a  creditor,  he  being  subrogated  to  the 
rights  of  creditors  as  against  transfers  existing  at  the  time  of  the 
adjudication  but  is  not  vested  with  any  additional  rights.01  If  the 
action  is  instituted  in  a  state  court,  he  must  conform  to  the  rules  of 
pleading  prescribed  by  the  statutes  and  decisions  of  the  state  where 
the  suit  is  brought.92 

4.  Action  by  Receiver.  —  A  receiver  of  an  insolvent  corporation, 
may  maintain  an  action  to  set  aside  transfers  and  conveyances  of  the 
corporate  property,  made  in  fraud    of    the    rights    of    creditors.93 

The  receiver  in  supplementary  proceedings,  though  acting  for  both 
the  judgment  creditor  and  the  judgment  debtor,  may  institute  an 
action  to  set  aside  a  fraudulent  conveyance,  which  the  judgment 
creditor  himself  could  bring.94  When  he  brings  the  action  he  stands 
in  place  of  one  he  represents  and  is  governed  by  the  same  rules  of 
law.95 

M.  Assignee  of  Claim  oe  Judgment.  —  1.  Assignee  of  Claim. 
Where  the  assignment  is  permitted  by  statute,  the  assignee  of  the 
claim  may  assert  all  the  rights  possessed  by  his  assignor,96  but  it  seems 


that  purpose  as  that  law  gives  him 
specific  authority  to  bring  and  main- 
tain." Shelley  v.  Nolen  (Tex.  Civ. 
App.),  88  S.  W.  524. 

89.  Moyer  v.  Dewey,  103  U.  S.  301, 
26  L.  ed.  394,  overruling  72  N.  Y.  70; 
Trimble  v.  Woodhead,  102  TJ.  S.  647,  26 
L.  ed.  290;  Glenny  v.  Langdon,  98  U.  S. 
20,  25.  L.  ed.  '43.  See,  however,  Hillyer 
v.  Le  Roy,  179  N.  Y.  369,  72  N.  E. 
237,  103  Am.  St.  Rep.  919,  as  to  when 
a  creditor's  rights  are  not  displaced 
and  the  right  to  bring  the  action  does 
not  vest  in  the  trustee  in  bankruptcy. 

90.  Chisholm  v.  Wallace,  146  Ala. 
683,  40  So.  219. 

91.  In  re  New  York  Economical 
Printing  Co.,  110  Fed.  514,  49  C.  C. 
A.  133;  In  re  Mullen,  101  Fed.  413; 
Coleman  v.  Hagey  (Mo.),  158  S.  W. 
829;  Mayhew  v.  Todisman,  246  Mo.  288, 
151  S.  W.  436;  Blake  v.  Meadows,  226 
Mo.  26,  123  S.  W.  874,  30  L.  R.  A. 
(N.  S.)  1. 

The  rights  of  the  trustee  in  bank- 
ruptcy to  attack  a  fraudulent  convey- 
ance are  only  those  of  the  creditors 
whom  he  represents.  Level  Land  Co. 
V.  Sivyer,  112  "Wis.  442,  88  N.  W.  317. 

92.  XT.  S.— Kraver  v.  Abrahams,  203 
Fed.  782,  29  Am.  Bank.  Rep.  365; 
Westall  v.  Avery,  171  Fed.  626,  96  C. 
C.  A.   428,   22i  Am.   Bank.   Rep.    673. 


Minn. — Halbert  v.  Pranke,  91  Minn. 
204,  97  N.  W.  976,  11  Am.  Bank.  Rep. 
620.  Mo. — Coleman  v.  Hagey,  158  S. 
W.  829.  N.  Y.—In  re  Gray,  47  App. 
Div.  554,  62  N.  Y.  .Supp.  618,  3  Am. 
Bank.  Rep.  647.  Wis. — Mueller  v. 
Bruss,  112  Wis.  406,  88  N.  W.  209,  8 
Am.   Bank.   Rep.    442. 

93.  Mo. — Alexander  v.  Relfe,  74  Mo. 
495.  N.  J.— Nat.  Trust  Co.  <o.  Miller, 
33  N.  J.  Eq.  155.  N.  Y.— Pittsburg 
Carbon  Co.  v.  McMillin,  119  N.  Y.  46, 
23  N.  E.  530,  7  L.  R.  A.  46;  Talmage 
v.  Pell,  7  N.  Y.  328;  Van  Cott  v.  Van 
Brunt,  2  Abb.  N.  C.  283.  Wash.— Wash- 
ington Mill  Co.  v.  Sprague  Lbr.  Co.,  19 
Wash.  165,  52  Pae.  1067. 

94.  Preseott  v.  Pfeiffer,  57  Mich.  21, 
23  N.  W.  477;  Pendleton  v.  Friedman, 
135  App.  Div.  420,  119  N.  Y.  Supp. 
994. 

95.  Pendleton  v.  Friedman,  135  App. 
Div.  420,  119  N.  Y.  Supp.  994. 

The  rules  regarding  the  necessity  for 
alleging  jurisdiction  of  a  court  of  lim- 
ited jurisdiction,  and  the  obtaining  of 
judgment  and  the  proper  issuance  of 
execution  apply  in  an  action  brought  by 
a  receiver  in  supplementary  proceed- 
ings. Pendleton  v.  Friedman,  135  App. 
Div.  420,  119  N.  Y.  Supp.  994. 

96.  U.  S.— Aiken  v.  Edrington,  15 
N.  B.  E.  271,  1   Fed.  Cas.    No.    111. 
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that  where  a  grantor's  assignee  in  insolvency  has  the  right  to  elect 
whether  to  avoid  or  affirm  the  transfer,  he  must  distinctly  manifest 
his  election  to  avoid  it  before  he  can  transfer  to  a  third  person  his 
right  to  contest  its  validity.97 

2.  Assignee  of  Judgment.  —  So  likewise  the  assignee  of  a  judg- 
ment may  file  a  bill  to  set  aside  a  transfer  as  fraudulent  in  any  case 
where  it  might  have  been  done  by  his  assignor.98 

N.  Claim  Arising  on  Tort,  Etc.  —  In  many  jurisdictions,  the 
statutes  relative  to  setting  aside  fraudulent  conveyances  have  been  held 
to  extend  not  only  to  technical  creditors,  but  also  those  whose  demands 
and  claims  consist  of  actions  for  tort,99  and  that  the  injured  party  be- 


Mich. — Noble  v.  McKeith,  127  Mich. 
163,  86  N.  W.  526;  Howd  v.  Brecken- 
ridge,  97  Mich.  65,  56  N.  W.  221 ;  Sweet 
v.  Converse,  88  Mich.  1,  49  N.  W.  899. 
Miss. — Oook  v.  Ligon,  54  Miss.  652. 
N.  J.— Bwald  v.  Ortynsky,  71  Atl.  179. 

Trustee  in  Bankruptcy  Cannot  Assign 
Claim. — A  trustee  in  bankruptcy  cannot 
assign  a  mere  naked  claim  to  set  aside 
a  fraudulent  conveyance,  and  such  an 
attempted  assignment  cannot  be  en- 
forced. Amis  v.  Butterfield,  99  Me. 
181,   58   Atl.   898. 

Assignment  After  Transfer. — Where 
a  creditor  of  an  insolvent  debtor  as- 
signs his  claim  after  a  transfer  by  the 
debtor  of  his  property,  the  assignee  of 
the  creditor  cannot  attack  the  trans- 
fer. Kaufman  v.  Burchinell,  15  Colo. 
App.  520,  63  Pae.  786. 

A  bill  by  the  assignee  of  a  claim  is 
not  demurrable  for  failure  to  allege  that 
he  was  the  owner  of  the  claim  at  the 
time  of  the  fraudulent  transfer.  Aiken 
v.  Edrington,  15  N.  B.  B.  271,  1  Fed. 
Cas.  No.  111. 

97.  Morgan  v.  Abbott,  148  Mass. 
507,  20>  N.  B.  165;  Freeland  v.  Free- 
land,  102  Mass.  475. 

Where  an  assignee  elects  to  treat 
a  mortgage  as  in  fraud  of  creditors  he 
is  not  bound  to  first  prosecute  pro- 
ceedings to  establish  the  invalidity  of 
the  mortgage  to  final  judgment,  "but 
he  may  upon  clearly  manifesting  his 
election  to  treat  it  as  null  and  void, 
sell  and  convey  his  whole  interest  in 
the  mortgage  estate  in  which  case  the 
right  to  deny  and  contest  the  validity 
of  the  mortgage  will  pass  to  the  pur- 
chaser." Freeland  v.  Freeland,  102 
Mass.  475;  Gibbs  v.  Thayer,  6  Cush. 
(Mass.)  30.  Also  applies  to  trustee  in 
bankruptcy.  Dwinel  v.  Perley,  32  Me. 
197;  Freeland  v.  Freeland,  102  Mass. 
475. 
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98.  U.  S. — In  re  Downing,  192  Fed. 
683.  Colo. — Bose  v.  Dunklee,  12  Colo. 
App.  403,  56  Pac.  342.  Me.— Warren 
v.  Williams,  52  Me.  343.  Mass. — Mor- 
gan v.  Abbott,  148  Mass.  507,  20  N.  E. 
165;  Freeland  v.  Freeland,  102  Mass. 
475.  Miss. — Cook  v.  Ligon,  54  Miss. 
652.  N.  J. — Ewald  v.  Ortnysky,  71  Atl. 
179.  N.  Y.—In  re  Cornell,  110  N.  T. 
351,  18  N.  E.  142;  Bostwick  v.  Scott, 
40   Hun  212. 

The  rights  obtained  by  a  judgment 
creditor  on  the  issuance  and  delivery 
of  an  execution  pass  on  an  assignment 
of  the  judgment  thereafter,  and  may 
be  enforced  by  the  assignee  for  the 
purpose  of  avoiding  unrecorded  chattel 
mortgages  of  the  judgment  debtor. 
Wimpfheimer  v.  Perrine,  61  N.  J.  Eq. 
126,  47  Atl.  769,  affirmed,  67  N.  J.  Eq. 
597,  50  Atl.  356. 

Alleging  Validity  of  Assignment— It 
is  not  necessary  to  allege  in  the  bill  the 
validity  of  the  assignment,  that  being 
matter  of  proof.  Buckingham  v.  Walk- 
er, 51  Miss.  491. 

99.  Ark.— Papan  v.  Nahay,  152  S. 
W.  107.  Cal.— 'Chalmers  v.  Sheehy,  132 
Cal.  459,  64  Pac.  709,  84  Am.  St.  Eep. 
62.  D.  C— Hopewell  v.  Wright,  37  App. 
Cas.  247;  Barth  v.  Heider,  7  App.  Cas. 
71.  m.— Bongard  v.  Block,  81  111.  186, 
25  Am.  Rep.  276;  Hutchinson  v.  Cro- 
arkin,  87  111.  App.  557;  Anglo.  Am. 
Pack.  &  Prov.  Co.  v.  Baier,  31  111.  App. 
657.  Ind.— Shean  v.  Shay,  42  Ind.  375, 
13  Am.  Eep.  366;  Pennington  v.  Clif- 
ton, 11  Ind.  162.  Ky. — Anglin  v.  Con- 
ley,  114  Ky.  741,  71  S.  W.  926;  Lillard 
r.  McGee,  4  Bibb  165.  Md.— Spuck  v. 
Logan,  97  Md.  152,  54  Atl.  989,  99  Am. 
St.  Bep.  427;  Welde  v.  Scotten,  59  Md. 
72;  Gebhart  V.  Merfeld,  51  Md.  322; 
Cooke  v.  Cooke,  43  Md.  522.  Mich. 
Schaible  v.  Ardner,  98  Mich.  70,  56 
N.  W,   1105.     Miss.— Mclnnis  v.  Wis- 
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comes  a  creditor  when  the  cause  of  action  accrues.1  In  others  such 
a  party  has  no  right  of  action  and  cannot  be  deemed  a  "creditor"  until 
he  obtains  judgment,2  and  then  the  claim  relates  back  to  the  inception 
of  the  wrong  and  becomes  an  existing  claim  or  demand  against  the  tort- 


cassett  Mills,  78  Miss.  52,  28  So.  725. 
Mo.-^Carrel  v.  Meek,  155  Mo.  App.  337, 
137  S.  W.  19.  N.  J.— Washington  Nat. 
Bank  v.  Beatty,  77  N.  J.  Eq.  252,  76 
Atl.  442,  affirming  75  N.  J.  Eq.  433, 
72  Atl.  428;  Scott  v.  Hartman,  26  N. 
J.  Eq.  89.  N.  T. — McCartney  v.  Tits- 
worth,  142  App.  Div.  292,  126  N.  Y. 
Supp.  905;  Jackson  v.  Myers,  18  Johns. 
426.  Okla.— Shelby  v.  Ziegler,  22  Okla. 
799,  98  Pac.  989.  Ore.— Seed  ■;;.  Jen- 
nings, 47  Ore.  464,  83  Pac.  872.  R.  I. 
McKenna  v.  Crowley,  16  E.  I.  364,  17 
Atl.  354.  S.  C— Lowry  v.  Pinson,  2 
Bailey  324.  Tex. — Eobertson  v.  Hefley, 
55  Tex.  Civ.  App.  368,  118  S.  W.  1159. 
Va. — Johnson  v.  Wagner,  76  "Va.  587. 
Wash.— Bates  v.  Drake,  28  Wash.  447, 
68  Pac.  961.  Wis.— Corry  v.  Shea,  144 
Wis.  135,  128  N.  W.  892.  Eng.— Moun- 
ted v.  Pate,  Keble  913,  83  Eng.  Re- 
print 1316;  Barluig  v.  Bishopp,  29  Beav. 
417,  54  Eng.  Keprint  689. 

See  also  Benton  v.  Collins,  125  N.  C. 
83,  34  S.  E.  242,  47  L.  E.  A.  33. 

This  Was  the  Common  Law  Rule. 
Patrick  v.  Ford,  5  'Sneed  (Tenn.)  532, 
note. 

In  Fox  v.  Hills,  1  Conn.  295,  it  is 
said  that  the  Connecticut  statute  does 
not  comprehend  claims  founded  on 
torts,  but  recognizes  the  rule  that  the 
common  law  did  so. 

It  is  the  settled  law  of  Maryland, 
that  the  statute  of  Elizabeth  is  suffi- 
ciently comprehensive  in  its  terms,  to 
embrace,  and  does  embrace,  not  only 
creditors  technically  so,  but ' '  all  others 
who  have  cause  of  action  or  suit,  or 
any  penalty  of  forfeiture  and  embraces 
actions  of  slander,  trespass,  and  other 
torts."     Welde  v.  Scotten,  59   Md.  72. 

Action  for  Malicious  Prosecution. 
Eosen  v.  Levy,  120  Tenn.  642,  113  S. 
W.  1042. 

Trover. — A  plaintiff  in  a  trover  case 
is  within  the  protection  of  the  statute 
against  fraudulent  conveyances,  even 
before  judgment.  Bank's  Admr.  v.  Mc- 
Candless,  119  Ga.  793,  47  S.  E.  332. 

In  Tennessee. — In  Sanders  v.  Logue, 
88  Tenn.  355,  12  S.  W.  722,  the  court 
says:  "It  is,  of  course,  true  that  a 
conveyance   of  property   to   defeat    an 


expected  recovery  in  an  action  of  tort 
already  commenced  is  fraudulent  in 
fact,  and  void.  Farnsworth  v.  Bell,  5 
Sneed,  531;  Patrick  v.  Ford,  Id.  532. 
And  we  may  add  that  we  think  it 
equally  clear  that  a  voluntary  convey- 
ance pending  an  action  of  tort,  whether 
actually  intended  to  defeat  it  or  not, 
might  be  void  if,  upon  estimating  the 
amount  of  property  retained,  there  was 
a  deficiency  to  pay  the  amount  claimed. 
It  may  be  true,  also,  that  a  conveyance 
for  the  fraudulent  purpose  of  defeating 
a  recovery  in  an  action  of  tort  antici- 
pated would  be  void.  But,  as  we  have 
said,  we  are  not  now  dealing  with  any 
question  of  actual  fraud.  We  are  dis- 
cussing the  question  whether  a  deed 
made  in  good  faith,  in  the  absence  of 
any  debt  known  or  asserted,  makes  a 
deed  fraudulent  in  law,  and  we  have 
no  hesitation  in  holding  that  it  does 
not. ' '  Compare  Vance  v.  Smith,  2 
Heisk.  343;  Langford  v.  Fly,  7  Humph. 
585. 

1.  Cal.— 'Chalmers  v.  Sheehy,  132  Cal. 
459,  64  Pac.  709,  84  Am.  St.  Eep.  62. 
111.— Bongard  v.  Block,  81  111.  186,  25 
Am.  St.  Eep.  276.  Ind. — Petree  v. 
Brotherton,  133  Ind.  692,  32  N.  E.  300. 
la. — Weir  v.  Day,  57  Iowa  84,  10  N.  W. 
304.  Ky. — Anglin  v.  Conley,  114  Ky. 
741,  71  S.  W.  926.  Mich.— Schaible  v. 
Ardner,  98  Mich.  70,  56  N.  W.  1105. 
N.  D.— Soly  v.  Aasen,  10  N.  D.  108,  86 
NT.  W.  108.  Ore. — Seed  v.  Jennings,  47 
Ore.  464,  83  Pac.  872. 

2.  Kent  v.  Curtis,  4  Mo.  App.  121; 
Detwiler  v.  Louison,  10  Ohio  Cir.  Dec. 
95,  18  Ohio  C.  O.  434.  And  see  Mc- 
Erwin  v.  Benning,  8  N.  C.  474. 

In  Mississippi  a  distinction  is  made 
between  resident  and  non-resident  de- 
fendants. When  the  defendants  are 
residents  of  the  -state  the  chancery 
court  is  without  jurisdiction  of  a  pro- 
ceeding for  the  recovery  of  unliqui- 
dated damages  arising  out  of  a  tort 
and  to>  set  aside  a  fraudulent  convey- 
ance before  there  has  been  a  judgment 
at  law  ascertaining  damages.  Jones  v. 
Jon«s,  79  Miss.  261,  30  So.  651.  But 
when  the  defendants  are  non-residents, 
the  court  has  jurisdiction  even  though 
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feasor  from  the  date  of  its  original  commission.3  It  is  also  held,  that 
a  claim  for  unliquidated  damages  is  a  "debt,"  such  as  will  permit  a 
claimant  to  maintain  an  action.* 

0.  Estoppel  and  Ratification.  —  1.  Estoppel.  —  If  a  deed  is  made 
which  a  creditor  may  avoid  if  he  sees  fit,  yet  if  he  knowingly  acquiesces 
in  a  sale  and  accepts  the  benefits  arising  therefrom,  he  is  estopped 
from  repudiating  it.5  In  some  jurisdictions  if  a  subsequent  creditor 
at  the  time  of  extending  credit  has  knowledge  of  the  conveyance,  he 
cannot  attack  it,6  while  in  others,  he  may  nevertheless  attack  such 
conveyance  when  its  purpose  was  to  hinder  and  defraud  creditors.7 

2.    Ratification.  —  Where  one  has  assented  to  or  ratified  a  f  raud- 


the  damages  are  unliquidated,  this  rest- 
ing on  the  ground  that  no  other  remedy 
existed  because  of  the  non-residence  of 
the  defendants.  Jones  v.  Jones,  supra; 
Gordon  v.  Warfield,  74  Miss.  553,  21  So. 
151. 

3.  Gunn  v.  Hardy,  130  Ala.  642,  31 
So.  443. 

4.  U.  S. — Fisher  v.  Consequa,  2  Wash. 
C.  C.  382,  9  Fed.  Cas.  No.  4,816.  Conn. 
New  Haven  Steam  Saw  Mill  Co.  v. 
Fowler,  28  Conn.  103,  108.  Mass. 
Woodbury  v,  Sparrell  Print,  187  Mass. 
426,  73  N.  E.  547;  Gray  v.  Bennett,  3 
Mete.  522;  Mill  Dam  Foundrey  v. 
Hovey,  21  Pick.  417.  N.  H.— Haynes 
v.  Brown,  36  N.  H.  545.  Pa. — Frazer 
v.  Tunis,  1  Binn.  254.  Tex. — Stiff  v. 
Fisher,  2  Tex.  Civ.  App.  346,  21  S.  W. 
291. 

See  also  the  title  "Garnishment" 
as  to  what  is  a  debt. 

5.  Thompson  v.  Cohen,  127  Mo.  215, 
228,  28  S.  W.  984,  29  S.  W.  885;  Gutz- 
willer  v.  Lackman,  23  Mo.  168;  Torrey- 
son  v.  Turnbaugh,  105  Mo.  App.  439, 
79  S.  W.  1002. 

Where  plaintiff  held  a  mortgage  on 
the  premises,  executed  by  the  fraud- 
ulent grantor,  payment  of  which  he  ac- 
cepted from  the  grantee  after  the  con- 
veyance, it  was  held  that  this  did 
not  estop  plaintiff  from  attacking  the 
conveyance,  as  fraudulent,  but  if  it  be 
set  aside,  the  grantee  is  entitled  to 
be  subrogated  to  plaintiff's  rights  as 
mortgagee.  Arnold  v.  Hoschildt,  69 
Minn.  101,  71  N.  W.  829. 

6.  Cal.— First  Nat.  Bank  v.  Max- 
well, 123  Cal.  360,  55  Pac.  980,  69  Am. 
St.  Eep.  64.  Kan. — State  Bank  of 
Chase  v.  Chatten,  69  Kan.  435,  77  Pac. 
96.  Miss. — Donoghue  v.  Shull,  85  Miss. 
404,  37  So.  817.  Tex. — Monday  v.  Vance 
(Tex.  Civ.  App.),  51  S.  W.  346.    W.  Va* 
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Horner-Gaylord  Co.  v.  Faweett,  50  W. 
Va.  487,  40  .S.  E.  564,  57  L.  E.  A. 
869. 

See  Thomas  v.  Butler,  16  Pa.  Super. 
268,   and  also  VI,  H,  supra. 

This  has  reference  to  real  notice,  not 
merely  formal  or  constructive  notice 
(Baltimore  High  Grade  Brick  Co.  v. 
Amos,  95  Md.  571,  600,  52  Atl.  582, 
53  Atl.  148;  Scott  v.  Keane,  87  Md. 
709,  40  Atl.  1070,  42  L.  E.  A.  359; 
Diggs  v.  McCullough,  69  Md.  592,  16 
Atl.  453),  though  record  notice  has 
been  held  sufficient  notice.  Monday  v. 
Vance   (Tex.  Civ.  App.),  51  S.  W.  346. 

The  recording  of  a  voluntary  convey- 
ance is  not  constructive  notice  to  cred- 
itors of  the  voluntary  character  of  the 
instrument.  Eose  v.  Dunklee,  12  Colo. 
App.  403,  56  Pac.  342. 

Where  there  is  nothing  in  the  record 
which  indicates  that  the  complainants 
have  sought  or  received  any  benefit 
from  the  deed  in  question,  or  have  by 
any  act  or  omission  caused  the  defend- 
ant to  forego  any  rightful  advantage 
she  may  have  in  respect  to  the  sub- 
ject-matter, or  the  defense  of  the  suit 
they  are  not  estopped  from  invoking 
relief.  Wood  -v.  Potts,  140  Ala.  425, 
432,  37  So.  253. 

Failure  To  Assert  Claim  No  Estoppel. 
A  creditor  of  one  who  fraudulently 
transfers  his  property  is  not  estopped 
from  asserting  his  claim  because  he 
having  knowledge  of  the  proposed 
transfer,  fails  to  act  affirmatively  and 
notify  such  grantee  that  he  is  a  cred- 
itor. Baxter  v.  Baxter,  19  Cal.  App. 
238,  125  Pac.  359. 

7.  Ky.— O'Kane  v.  Vinnedge,  108 
Ky.  34,  55  S.  W.  711.  Md.— Scott  t, 
Keane,  87  Md.  70S,  40  Atl.  1070,  42 
I>.  E.  A.  359.  Mont. — Pincus  v.  Bey- 
nolds,  19  Mont.  564,  49  Pac.  145. 
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ulent  conveyance,  he  cannot  upon  becoming  a  creditor  subsequent  to 
such  assent  or  ratification,  successfully  assail  the  same.8 

VII.  RIGHT  OF  BONA  FIDE  PURCHASER.  —  In  some  jurisdic- 
tions if  the  transfer  was  actually  in  fraud  of  the  rights  of  creditors, 
it  will  be  set  aside  though  the  grantee  paid  the  full  value  of  the  prop- 
erty.9 In  others  it  is  held  that  it  will  not  be  set  aside  when  made 
upon  a  iona  fide  valuable  consideration,  unless  it  appear  that  the  in- 
tent of  the  debtor  was  to  delay  and  defraud  creditors,  and  that  the 
grantee  either  knew  of  such  intent,  or  was  in  possession  of  knowledge 
which  would  put  a  prudent  man  upon  inquiry.10 


8.  Eobins  v.  Wooten,  128  Ala.  373, 
30  So.  681. 

A  creditor  cannot  object  to  a  mort- 
gage of  his  debtor  on  the  ground  that 
it  was  executed  and  received  in  fraud 
of  creditors,  where  it  was  given  in 
pursuance  of  an  agreement  between 
himself  and  the  mortgagee.  Smith  v. 
Wells  Mfg.  Co.,  148  Ind.  333,  46  N.  E. 
1000. 

Creditor  May  Ratify  Conveyance. 
"A  creditor  may  ratify  or  confirm  a 
voidable  (by  the  creditor)  fraudulent 
conveyance  by  his  debtor,  and  thereby 
make  the  conveyance  good;  it  being 
good  and  binding  upon  the  grantor, 
his  heirs  and  personal  representatives. ' ' 
MeOurdy  v.  Kenon  (Ala.),  59  So.  489; 
Eobins  17.  Wooten,  128  Ala.  373,  30  So. 
681;  Butler  v.  O'Brien,  5  Ala.  316. 

A  creditor  who  is  a  party  to  the 
fraud  cannot  thereafter  set  up  the 
fraudulent  nature  of  the  conveyance. 
Perisho  v.  Perisho,  95  111.  App.  644,  71 
HI.  App.  222. 

9.  Conn. — Mathews  v.  Converse,  83 
Conn.  511,  77  Atl.  961.  Ga,— Peck  v. 
Land,  2  Ga.  1,  46  Am.  Dec.  368.  Ind. 
Lowry  17.  Howard,  35  Ind.  170,  9  Am. 
Rep.  676;  Musselman  v.  Kent,  33  Ind. 
452;  Buffing  v.  Tilton,  12  Ind.  259.  Ky. 
Poaque   v.   Boyee,    6   J.   J.    Marsh.    70. 

Miss Reed  v.  Carl,  3  Smed.  &  M.  74. 

Neb. — Tootle  v.  Dunn,  6  Neb.  93.  Term. 
Trotter  v.  Watson,  6  Humph.  509.  Tex. 
Mills  v.  Howeth,  19  Tex.  257,  70  Am. 
Dec.  331;  Waleott  v.  Brander,  10  Tex. 
419.  Va. — Briscoe  v.  Clarke,  1  Rand. 
213.  Wis.— Gardinier  v.  Otis,  13  Wis. 
460. 

But  see  Hildreth  v.  Sands,  2  Johns. 
Ch.  (N.  Y.)  35,  holding  this  to  be  the 
rule  only  when  the  consideration  is  in- 
adequate. Also  Miller  v.  Tollison,  Har- 
per's Eq.   (S.  C.)    145. 

10.  V.  S.— Latham  v.  Barney,  14  Eed. 
433;    Paddock   v.    Fish,    10    Fed.    125; 


Butler  v.  Douglass,  3  Fed.  612.  Ala, 
Martin  &  Pulsifer  v.  McDaniel  &  Son, 
170  Ala.  270,  53  So.  790.  Compare  Boz- 
man  17.  Draughan,  3  Stew.  243,  holding 
a  conveyance  made  with  intent  to  hin- 
der or  delay  a  creditor  is  void  as 
against  a  creditor,  although  made  for  a 
valuable  consideration.  Kan. — Scheble 
u.  Jordan,  30  Kan.  353,  1  Pac.  121. 

It  is  now  the  settled  American  doe- 
trine,  that  a  bona  fide  purchaser  for 
a  valuable  consideration  is  protected 
under  the  statutes  of  13th  and  27th 
Elizabeth  as  adopted  in  this  country, 
whether  he  purchases  from  a  fraudulent 
grantor  of  a  fraudulent  grantee,  and 
that  there  is  no  difference  in  this  re- 
spect between  a  deed  to  defraud  sub- 
sequent creditors  and  one  to  defraud 
subsequent  purchasers.  4  Kents  Com. 
464.  Also  Bridge  v.  Eggleston,  14 
Mass.  245,  7  Am.  Dec.  209;  Anderson 
v.  Roberts,  18  Johns.   (N.  Y.)   515. 

"The  doctrine  is  now  very  well  set- 
tled that  a  fraudulent  conveyance  will 
not,  at  the  instance  of  creditors,  be 
vacated  to  the  prejudice  of  a  bona  fide 
purchaser  from  a  fraudulent  grantee." 
Gordon  17.  Ritenour,  87  Mo.  54,  61.  See 
Reynolds  v.  Faust,  179  Mo.  21,  28,  77 
S.  W1.  855;  Craig  v.  Zimmerman,  87  Mo. 
475,  56  Am.  Rep.  466;  Wineland  17. 
Coonce,  5  Mo.  296,  32  Am.  Dee.  324. 
And   see   XII,   B,   6,   b,   infra. 

A  plea  which  alleged  that  at  the 
time  a  loan  was  made,  and  mortgage 
taken  contemporaneously  to  secure  the 
same,  the  mortgagors  were  in  the  actual 
or  constructive  possession  of  the  lands 
embraced  therein;  that  the  lender  had 
the  records  of  the  county  in  which  the 
lands  were  situated  examined,  which 
records  showed  a  voluntary  conveyance 
to  the  grantors  in  the  mortgage  by 
their  mother,  and  showed  no  liens  on 
the  property  conveyed  in  the  voluntary 
deed;    that   relying   on   these   facts   he 
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VIH.  PRELIMINARY  REQUISITES  FORMING  BASIS  OP  SUIT. 

A.  Necessity  foe  Exhausting  Legal  Remedies.  —  The  equitable  rem- 
edy is  given  to  a  judgment  creditor,  or  his  assignee,  after  all  legal 
remedies  to  enforce  the  lien  have  been  exhausted.11  But  where  there 
is  an  adequate  remedy  at  law,  equity  takes  no  jurisdiction.12 

There  are  two  classes  of  cases  in  which  a  judgment  creditor  may 
invoke  the  aid  of  equity  because  his  remedy  at  law  is  insufficient. 
One  class  includes  the  cases  in  which  the  remedy  at  law  is  utterly 
ineffectual  to  reach  the  property  of  the  debtor,  or  to  fasten  any  lien 


loaned  his  money  and  took  his  mort- 
gage, and  that  he  had  no  notice  of 
complainant 's  equity  and  knew  of  no 
fact  calculated  to  put  him  on  inquiry 
either  at  or  before  the  time  he  loaned 
the  money,  or  at  or  before  the  time  he 
took  the  mortgage  on  the  lands  to  se- 
cure the  same,  contains  all  necessary 
averments,  and  is  in  proper  form.  Me- 
Kee  v.  West,  141  Ala.  531,  37  So.  740, 
100  Am.  St.  Rep.  54. 

A  creditor's  bill  alleging  that  de- 
fendant B.,  to  prevent  complainant 
from  collecting  her  claim  against  him, 
and  to  defraud  her,  conveyed  his  land 
to  H.,  who  conveyed  it  to  B.,  and 
that  B.  then  conveyed  to  J.,  on 
the  expressed  consideration  of  $1 
and  marriage;  that  J.  therefore  mar- 
ried B.;  that  B.  and  J.  then,  in  fur- 
ther execution  of  said  fraudulent  de- 
sign, 'conveyed  the  land  to  G.;  that 
no  consideration  was  paid  for  any  of 
the  conveyances;  and  that,  when  the 
conveyances  were  made,  the  parties 
thereto  knew  of  B. 's  indebtedness  to 
complainant — charges  actual  fraud  of 
J.  in  the  transaction.  Bayley  v.  Bay- 
ley,  66  N.  3.  Bq.  84,  57  Atl.  271. 

11.  TJ.  S. — Adler  Goldman  Commis- 
sion Co.  v.  Williams,  211  Fed.  530.  111. 
Scripps  v.  King,  103  111.  469.  Me. 
Webster  v.  Clark,  25  Me.  313.  Mich. 
Tyler  v.  Peatt,  30  Mich.  63.  Mo.— Cole- 
man v.  Hagey,  252  Mo.  102,  158  S.  W. 
829.  N.  J. — Bayley  v.  Bayley,  66  N.  J. 
Eq.  84,  57  Atl.  271.  OkIa.^Chandler  v. 
Colcord,  1  Okla.  260,  32  Pac.  330. 

In  Alabama  "originally  only  judg- 
ment creditors  who  have  exhausted 
legal  remedy  could  come  into  equity  to 
subject  to  their  debts  property  which 
had  been  fraudulently  conveyed  by 
their  debtors,"  but  since  the  enact- 
ment of  section  818  of  the  Code  a  cred- 
itor may  have  relief  in  chancery  al- 
though he  may  have  adequate  remedy 
at  law  (Weingarten  v.  Marcus,  121  Ala. 
187,  25  So.  852),  and  it  has  been  held 
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no  objection  to  a  bill  that  the  creditor 
complaining  has  a  remedy  at  law  by 
garnishment  or  otherwise.  Guyton  v, 
Terrell,  132  Ala.  66,  73,  31  So.  «3; 
Sheppard  v.  Iverson,  12  Ala.  97. 

Under  the  Massachusetts  statute 
(Pub.  St.,  c.  151,  §3)  remedies  are  con- 
current. Stratton  v.  Hernon,  154  Mass. 
310,  28  N.  E.  269. 

In  California  a  creditor  whose  claim 
has  been  allowed  by  the  probate  court 
may  maintain  an  action  to  set  aside  a 
fraudulent  conveyance  made  by  the  de- 
cedent, the  allowance  of  the  claim 
having  the  effect  of  a  judgment. 
Scholle  v.  Finnell  (Cal.),  137  Pac.  241. 

In  Georgia  under  the  uniform  pro- 
cedure act  of  1887,  a  complaint  is  not 
demurrable  for  failure  to  allege  that 
judgment  had  been  recovered  and  exe- 
cution issued  and  returned  nulla  bona, 
and  for  thereby  failing  to  make  it  ap- 
pear that  such  creditor  had  exhausted 
his  remedy  at  law.  Maynard  v.  Arm- 
our Fertilizer  Wks.,  138  Ga.  649,  75 
S.  E.  582. 

Pendency  of  Receivership. — A  credi- 
tor who  has  a  sufficient  cause  of  action 
against  a  partnership  which  subsequent 
to  the  commencement  of  the  action 
passed  into  the  hands  of  a  receiver,  is 
not  required  to  await  the  determina- 
tion of  the  receivership  where  it  does 
not  appear  that  the  assets  will  be  suffi- 
cient to  pay  the  creditors,  and  the 
conveyance  was  not  merely  voluntary, 
but  was  also  mala  fide.  Edmonds  T. 
Brown  Co.  v.  Allen,  56  S,  O.  237,  34 
S.  E.  390. 

12.  Stephens  v.  Whitehead,  75  Ga. 
294;  Mill  River  Loan  etc.,  Assn.  ». 
Claflin,  9  Allen   (Mass.)   101. 

"The  rule  which  forbids  a  resort 
to  equity  for  relief  where  there  is  an 
adequate  legal  remedy  is  not  to  he 
applied  with  such  strictness  as  to  prac- 
tically deny  to  a  party  having  a  right 
against  another,  legal  or  equitable,  any 
reasonable  available  means  of  enfore- 
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or  claim  upon  it,  as  where  a  creditor's  bill  is  exhibited  to  reach  prop- 
erty of  the  judgment  debtor  that  has  been  fraudulently  conveyed  be- 
yond the  reach  of  the  judgment  and  execution.13  The  other  class  em- 
braces those  cases  in  which  the  creditor  has  secured  a  lien  or  right 
at  law,  the  enforcement  of  which  is  obstructed  by  some  fraudulent 
conveyance  or  incumbrance,1*  so  that,  whenever  a  creditor  has  a  vested 
right  in  or  lien  upon  property,  the  enforcement  of  which  is  hindered 
or  rendered  inadequate  by  a  fraudulent  conveyance  or  incumbrance, 
he  may  maintain  a  suit  in  equity  to  remove  it  without  a  showing  that 


ing  it."  Fryberger  v.  Berven,  88 
Minn.  311,  92  N.  W.  1125;  Overmire 
v.  Haworth,  48  Minn.  372,  51  N.  W. 
121,  31  Am.  St.  Eep.  660. 

Eight  to  Proceed  Against  Joint 
Debtors. — As  long  as  a  legal  remedy 
exists  against  part  of  several  joint 
debtors,  equitable  relief  as  to  another 
of  such  joint  debtors,  to  set  aside  a 
fraudulent  conveyance,  will  not  be 
granted.  Eller  v.  Lacy,  137  Ind.  436, 
36  N.  E.  1088. 

Bight  to  Proceed  Against  Co-part- 
ners.— A  judgment  creditor  of  a  part- 
nership has  a  right  to  proceed  against 
the  property  of  either  one  or  both  of 
the  judgment  debtors,  and  the  judg- 
ment creditor  will  not  be  required  to 
proceed  against  one  of  the  co-partners 
and  exhaust  his  remedy  at  law,  be- 
fore proceeding  to  file  a  bill  to  set 
aside  a  fraudulent  conveyance  against 
the  other  co-partner.  Dawson  v.  First 
Natl.  Bank,  228  111.  577,  81  N.  E. 
1128. 

Assignee  in  Insolvency. — In  some 
jurisdictions  by  statute  an  assignee 
in  insolvency  may  institute  the  action, 
though  there  is  also  a  remedy  at  law 
open  to  him.  Lace  v.  Smith  (B.  I.),  87 
Atl.   212. 

13.  In  this  class  of  cases,  "the 
litter  failure  of  the  remedy  at  law  is 
the  sole  ground  of  the  jurisdiction  in 
equity,  and  hence  it  is  that  it  has  some- 
times been  held  that  the  return  of  an 
execution  unsatisfied,  as  proof  of  this 
futility,  was  essential  to  the  mainten- 
ance of  the  suit,  .  .  .  although  the 
better  rule  would  seem  to  be  that  this 
is  not  the  only  method  of  establish- 
ing this  fact  even  in  this  class  of  cases 
(Case  v.  Beauregard,  101  U.  S.  688, 
690,  Darragh  v.  H.  Wetter  Mfg.  Co., 
49  U.  S.  App.  1,  23  C.  C.  A.  609,  617, 
78  Fed.  7,  Turner  v.  Adams  46  Mo.  95; 
Postlewait  v.  Howes,  3  Iowa  365;  Bank 
v.  Harvey,  16  Iowa  141;  Botsford  v. 
Beers,   11  Conn.   369)."     Schofield  v. 


TJte  C.  &  O.  iCo.,  9£  Fed.  269,  34  C.  C.  A. 
334. 

14.  Spooner  v.  Travelers  Ins.  Co.,  76 
Minn.  311,  79  N.  W.  305,  77  Am.  St. 
Bep.  651;  Wadsworth  *.  Schisselbaner, 
32  Minn.  84,  19  N.  W.  390. 

In  this  class  of  cases,  "the  lien  or 
vested  right  in  the  property,  and  'the 
fraudulent  obstruction  to  the  adequate 
enforcement  of  this  lien  or  right,  are 
the  only  essentials  to  the  jurisdiction 
of  a  court  of  equity.  Equity  relieves 
not,  as  in  the  former  class,  because 
the  remedy  at  law  has  created  no  lien, 
and  has  no  effect,  but  because  the  en- 
forcement of  the  lien  secured  by  the 
legal  remedy  is  rendered  so  much  less 
efficient  by  the  fraudulent  obstruction 
that  it  is  inadequate.  It  is  the  inade- 
quacy and  not  the  utter  futility,  of 
the  remedy  at  law,  which  conditions 
the  jurisdiction  in  this  class  of  cases; 
and  the  return  of  an  execution  unsatis- 
fied is  neither  the  sole  nor  the  best 
evidence  of  the  inadequacy.  ...  It 
would  be  a  mere  form  which  neither 
law  nor  equity  would  require."  Scho- 
field v.  TJte  C.  &  C.  Co.,  92  Fed.  269, 
34  C.   C.  A.  334. 

"If  he  has  no  specific  claim  upon 
it,  he  can  only  reach  it  by  execution 
or  attachment."  Eslow  v.  Mitchell, 
26  Mich.  500. 

In  this  class  are  included  those  cases 
in  which  the  lien  is  secured  by  attach- 
ment, judgment  or  execution.  U.  S. 
Adler  v.  Fenton,  24  How.  407,  16  L. 
ed.  696;  Wells  v.  Dalrymple,  29  Fed. 
Cas.  No.  17,392.  Cal.— BickerstafE  v. 
Doub,  19  Cal.  109,  79  Am.  Dee.  204. 
111.— Scott  v.  Aultman  Co.,  211  111.  612, 
71  N.  E.  1112;  French  v.  Commercial 
Nat.  Bank,  199  111.  213,  65  N.  E.  252. 
Mo. — Clarke  v.  Laird,  60  Mo.  App.  289; 
Lackland  v.  Smith,  5'  Mo.  App.  153. 
N.  H.— Sheaf e  v.  Sheaf e,  40  N.  H.  516; 
Tappan  v.  Evans,  11  N.  H.  311.  N.  J. 
Glorieux  v.  Schwartz,  53  N.  J.  Eq.  231, 
28    Atl.     470,     34     Atl.     1134.       Ore. 
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an  execution  has  been  issued  and  returned  unsatisfied,  or  without  ex- 
hausting his  other  legal  remedies.15 

The  pendency  of  an  appeal,  where  execution  has  not  been  stayed,  does 
not  affect  the  right  of  a  judgment  creditor  to  institute  his  action." 

B.  Exception.  —  1.  Creditors  Generally.  —  Where  a  fund  is  only 
accessible  to  a  court  of  chancery  and  cannot  be  reached  at  law,1!  or 
whenever  the  creditor  has  a  trust  in  his  favor,  or  a  lien  upon  the 
property  for  the  debt  due  him,  ho  may,  as  a  rule,  go  into  equity  with- 
out exhausting  legal  processes  or  remedies.18  This  is  also  the  rule 
where  the  debtor  is  alleged  to  be  insolvent,18  or  where   he  has  ab- 


Fleischner  v.  First  Nat.  Bank,  36  Ore. 
5S3,  54  Pac.  884,  60  Pac.  603,  61  Pao. 
345.  Pa. — Boyle  v.  Thomas,  1  Chester 
Co.  Eep.  117. 

See  also  McKibben  v.  Barton,  1  Mich. 
213  and  see  VIII,  D,  5. 

In  Mississippi  a  creditor  who  has  a 
lien  by  judgment  or  otherwise  can  at- 
tack a  sale  and  transfer  of  personal 
property  as  fraudulent.  Hilzheim  v. 
Drane,  10  Smed.  &  M.  556. 

In  Missouri  a  judgment  creditor  may 
attack  a  sale  of  personal  property. 
Clarke  v.  Laird,  60  Mo.  App.  289. 

15.  Case  v.  Beauregard,  101  U.  S. 
688,  25  L.  ed.  1004;  Schofield  v.  Ute 
C.  &  C.  Co.,  92  Fed.  269,  34  C.  C.  A. 
334;  Kittel  v.  Augusta  T.  &  6.  B.  Co., 
65  Fed.  859;  McCalmont  v.  Lawrence, 
1  Blatchf.  232,  15  Fed.  Oas.  No.  8,676. 
Cal.— Sewell  v.  Price,  164  Cal.  265,  128 
Pac.  407.  Colo. — Stock  Grower's  Bank 
v.  Newton,  13  Colo.  245,  22  Pac.  444. 
Iowa — Loving  <v.  Pairo,  10  Iowa  282,  77 
Am.  Dec.  108.  HI. — Union  National 
Bank  v.  Lane,  177  111.  171,  52  N.  E. 
361,  69  Am.  St.  Eep.  216;  Newman  v. 
Willetts,  52  111.  98.  Kan. — Metzger  v. 
Burnett,  5  Kan.  App.  374,  48  Pac.  599. 
Minn. — Wadsworth  v.  Schisselbauer,  32 
Minn.  84,  19  N.  W.  390.  N.  H.— Tap- 
pan  v.  Evans,  11  N.  H.  311.  N.  J. 
Dunham  v.  Cox,  10  N.  J.  Eq.  437,  64 
Am.  Dec.  460.  N.  Y.^Clarkson  v.  De 
Peyster,  3  Paige  Ch.  320;  Beck  v.  Bur- 
dett,  1  Paige  Oh.  305,  19  Am.  Dec.  436. 
Wis. — Cornell  v.  Badway,  22  Wis.  260. 

16.  Sewell  v.  Price,  164  Cal.  265, 
128  Pac.  407;  Jenner  v.  Murphy,  6  Cal. 
App.  434,  92  Pac.  405. 

Pendency  of  Appeal. — The  defendant 
may  set  up  the  fact  that  a  writ  of  er- 
ror to  reverse  the  judgment  is  pending. 
It  may  be  material  to  his  defense,  or 
give  him  the  right  to  file  a  cross-bill 
for  his  relief,  provided  he  should  suc- 
ceed (during  the  pendency  of  the  bill) 
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in  reversing  the  judgment.     Smith  v. 
Crocheron,  2  Edw.  Ch.  (N.  Y.)  501. 

17.  Steere  v.  Hoagland,  39  111.  264; 
Houston  v.  Maddux,  73  111.  App.  203; 
Goodman  v.  Kopperl,  67  HI.  App.  42, 
51;  O'Brien  v.  Coulter,  2  Blackf.  (Ind.) 
421. 

18.  XT.  S. — Case  v.  Beauregard,  101 
U.  S.  688,  25  L.  ed.  1004.  Ala.— Holt 
v.  Bancroft,  30  Ala.  193.  N.  H.— Tap- 
pan  v.  Evans,  II  N.  H.  311. 

See  also  VIII,  D,  5. 

19.  XT.  S. — Adler  Goldman  Commis- 
sion Co.  v.  Williams,  211  Fed.  530.  Aik. 
Biggin  v.  Hillard,  56  Ark.  476,  20  S.  W. 
402,  35  Am.  St.  Eep.  113.  Colo.— Liv- 
ingston v.  Swofford  Bros.  Dry  Goods 
Co.,  12  Colo.  App.  320,  56  Pac.  351. 
Ga. — People  v.  Solomons,  38  Ga.  541. 
Mich. — Earle  v.  Grove,  92  Mich.  285, 
52  N.  W.  615.  Minn. — Overmire  <o. 
Haworth,  48  Minn.  372,  51  N.  W.  121, 
31  Am.  St.  Eep.  660.  Miss.— Hamilton 
v.  Mississippi  College,  52  Miss.  65. 
Ore. — Fleischner  v.  First  Nat.  Bank, 
36  Ore.  553.  60  Pac.  603,  61  Pac.  345.     ' 

Contra. — HI. — Austin  v.  Bruner,  169 
111.  178,  48  N.  E.  449.  la.— Clark  «. 
Eaymond,  84  Iowa  251,  50  N.  W.  1068. 
N.  Y.— A  dee  v.  Bigler,  81  N.  Y.  349; 
Estes  v.  Wilcox,  67  N.  Y.  264.  E.  I. 
Ginn  v.  Brown,  14  E.  I.  524.  Tenn. 
McKeldin  v.  Gouldy.  91  Tenn.  677,  20 
S.  W.  231. 

When  it  appears  on  the  face  of  the 
pleading  that  the  debtor  is  insolvent 
and  all  his  property  was  conveyed  by 
the  deed  of  trust  which  deed  recog- 
nized the  claims  of  the  plaintiffs,  and 
purported  to  allow  each  his  pro  rata 
share,  it  is  not  necessary  that  the  plain- 
tiffs should  have  judgments.  Spring- 
field Grocery  Co.  v.  Thomas,  3  Ind.  Ter. 
330,  58  S.  W.  557. 

Creditors  who  have  proven  their 
claims  against  an  assigned  estate  may 
maintain  a  bill  to  set  aside  fraudulent 
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sconded.20    The  exception  applies  also  where  the  debtor  is  deceased,21  or 
where  he  is  a  non-resident,  the  creditor  being  thereby  prevented  from 


sales  made  by  the  assignor,  who'  was  a 
participant  in  these  fraudulent  sales, 
though  their  claims  are  not  in  judg- 
ment. Terhune  v.  Sibbald,  55  N.  J.  Eq. 
236,  37  Atl.  454. 

"A  creditor's  bill  to  set  aside  an  as- 
signment of  all  the  debtor's  property 
for  the  benefit  of  creditors  may  be 
maintained,  though  plaintiff's  claim 
has  not  been  reduced  to  judgment, 
when  such  claim  is  recognized  and  pro- 
vided for  in  the  deed  of  assignment, 
and  is  not  disputed  by  the  pleadings, 
since  it  is  obvious  that  a  judgment  and 
execution  would  afford  no  remedy  at 
all,  and  there  is  no  remedy  at  law." 
Talley  v.  Curtain,  54  Fed.  43,  4  C.  C. 
A.  177. 

The  presentation,  allowance  and  ap- 
proval of  the  claim  by  the  insolvency 
court  is  the  equivalent  of  a  judgment. 
Buggies  17.  Cannedy,  127  Cal.  290,  302, 
53  Pae.  911,  59  Pac.  827,  46  L.  E.  A. 
371;  Coleman  v.  Hagey  (Mo.),  158  S. 
W.  829;  Eoan  v.  Winn,  93  Mo.  503,  4 
S.  W.  736.  But  filing  of  the  claim 
with  the  assignee  is  not  a  compliance 
with  the  rule  requiring  that  a  judg- 
ment be  first  obtained.  Austin  v. 
Bruner,  169  111.  178,  48  N.  E.  449. 

Action  by  Assignee  for  Benefit  of 
Creditors. — In  such  an  action  there  is 
no  necessity  for  judgment  execution  or 
Specific  lien  as  a  condition  precedent. 
Harvey  v.  McDonnell,  113  N.  Y.  526; 
21  N.  E.  695;  Reynolds  v.  Ellis,  103 
N.  T.  115,  8  N.  E.  392,  57  Am.  Eep. 
701. 

20.  Ga. — Pope  v.  Solomons,  36  Ga. 
541.  Ind. — Kipper  v.  Glancy,  2  Blackf. 
356.  Mo. — Pendleton  w.  Perkins,  49 
Mo.  565;  Lackland  v.  Smith,  5  Mo.  App. 
153.  R.  I. — Merchants  Natl.  Bank  v. 
Paine,  13  R.  I.  593. 

21.  U.  S.— Kennedy  v.  Creswell,  101 
TJ.  S.  688,  25  L.  ed.  1075;  Adler  Gold- 
man Commission  Co.  v,  Williams,  211 
Fed.  530.  Ala. — Merchants  Nat.  Bank 
v.  McGee,  108  Ala.  304,  19  So.  356.  Ga. 
Albany  etc.,  Co.  v.  Southern  Agr. 
Works,  76  Ga.  135,  2  Am.  St.  Rep.  26. 
111.— Steere  v.  Hoagland,  39  111.  264; 
Bay  v.  Cock,  31  HI.  336;  Goodman  v. 
Kopperl,  67  111.  App.  42,  SI.  Ind, 
Unknown  Heirs  v.  Kimball,  4  Ind.  546, 
58  Am.  Dec.  638;  O'Brien  V.  Coulter,  2 
Blackf.    421;    Kipper    v.    Glancey,    2 


Blackf.  356.  la. — Mallow  v.  Walker, 
115  Iowa  238,  246,  88  N.  W.  452,  91 
Am.  St.  Rep.  158-  Mich. — Earle  v. 
Grove,  92  Mich.  285,  52  N.  W.  615. 
Mo. — Kankakee  W.  Mill  Co.  v.  Kampe, 
38  Mo.  App.  229,  234.  N.  Y.— -Skilton 
v.  Coddington,  185  N.  Y.  80,  77  N.  E. 
790,  113  Am.  St.  Rep.  885.  Pa — House- , 
man  v.  Grossman,  177  Pa.  453,  458,  35 
Atl.  736,  provided  the  creditor  has  a 
lien  on  the  land.  R.  I. — Gardner  v. 
Gardner,  17  R.  I.  751,  756,  24  Atl.  785. 
S.  C. — Austin,  Nichols  &  Co.  v.  Mor- 
ris, 23  S.  C.  393.  Tenn. — Spencer  v. 
Armstrong,  12  Heisk.  707.  Wis. — Al- 
len v.  McRae,  91  Wis.  226,  64  N.  W. 
889. 

And  see  infra,  IX. 

"There  is  a  well  recognized  excep- 
tion in  the  ease  of  a  deceased  insolv- 
ent debtor."  Austin  v.  Bruner,  169 
111.  178,  48  N.  E.  449;  Tharp  v.  Feltz, 
6  B.  Mon.  (Ky.)  6 

The  bill  must  allege  that  it  is 
brought  for  the  benefit  of  all  creditors. 
Crocker  m.  Craig,  46  Me.  327. 

Allowance  of  Claim  by  Administra- 
tor.— In  New  Jersey  "a  creditor  whose1 
claim  has  been  allowed  by  an  adminis- 
trator is  in  a  position  to  maintain  a 
creditors'  bill  to  set  aside  a  convey- 
ance of  land  by  the  intestate  which  it 
is  alleged  was  conveyed  to  defraud 
creditors."  Adoue  v.  Spencer,  62  N.  J. 
Eq.  782,  49  Atl.  10,  90  Am.  St.  Rep. 
484,  56  L.  R.  A.  817,  reversing  59  N.  J. 
Eq.  231,  46  Atl.  543.  Also'  Haston  v. 
Castner,  31  N.  J.  Eq.  697. 

Judgments  Recovered  in  Another 
State. — A  creditor  of  a  decedent  by 
judgment  recovered  against  him  in  an- 
other state,  the  existence  of  which  is 
admitted  by  the  personal  representa- 
tive, is  entitled  to  maintain  a  suit  in 
this  court  to  reach  equitable  assets, 
viz.,  moneys  given  by  the  debtor  to 
his  wife  and  children  in  fraud  of  the 
judgment  creditor.  Merchants  &  Min- 
ors' Transp.  Co.  v.  Borland,  53  N.  J. 
Eq.  '282,  31  Atl.  272. 

This  exception  applies  where  the 
debtor  dies  after  the  action  is  brought 
but  before  judgment  and  the  answer 
to  the  complaint  sets  up  no  such  de- 
fense. Birely's  Exr.  v.  Staley,  5  Gill  & 
J.  (Md.)  432,  25  Am.  Dee.  303. 

Where  there  is  no  dispute  as  to  the 
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obtaining  a  personal  judgment  against  him.22  Creditors  may  resort  to 
a  court  of  equity  in  the  first  instance  without  having  first  recovered 
a  judgment  at  law.  It  has  also  been  held  that  a  creditor  need  not 
reduce  his  claim  to  judgment  where  the  correctness  of  his  claim  is  ad- 
mitted or  not  denied.23 

2.  Sureties.  —  A  surety  who  has  paid  the  debt  of  his  principal, 
may,  without  first  obtaining  judgment,  apply  to  have  a  fraudulent 
conveyance  set  aside.24 

C.  Necessity  for  Obtaining  Judgment  oe  Lien.  —  1. ,  Rule  Dis- 
pensing  With  Judgment.  —  By  statute  in  many  jurisdictions  the 
necessity  for  obtaining  a  judgment  or  lien  as  a  condition  precedent 
to  bringing  an  action  has  been  dispensed  with.25    This  does  not,  how- 


fact  that  claim  and  the  debtor  died 
notoriously  insolvent  the  creditor  need 
not  reduce  his  claim  to  judgment  nor 
need  he  apply  for  letters  of  adminis- 
tration. Nieters  v.  Brockman,  11  Mo. 
App.  600,  mem.  See  also  Cairns  v.  In- 
gram, 8  Pa.  Super.  514,  43  W.  N.  C. 
210,  also  infra,  IX. 

Compare  however,  Houston  v.  Mad- 
,dux,  179  111.  377,  386,  53  N.  E.  599,  in 
which  the  court  speaking  of  the  hold- 
ing in  Steere  v.  Hoagland,  39  111.  2.64, 
said:  "Later  decisions  of  the  court, 
however,  have  taken  the  ground -that, 
in  such  cases,  the  creditor?  must  have 
his  claim  allowed  against  the  estate  be- 
fore a  bill  can  be  filed  to  reach  such  a 
fund."  See  also  Scripps  v.  King,  103 
111.  469. 

22.  Cal. — First  Nat.  Bank  v.  East- 
man, 144  Cal.  487,  77  Pac.  1043,  103 
Am.  St.  Eep.  95.  Ind. — Quarl  v.  Ab- 
bett,  102  Ind.  233,  1  N.  E.  476,  52  Am. 
Eep.  662.  la. — First  Nat.  Bank  v. 
Eichmeier,  153  Iowa  154,  13.3  N.  W. 
454;  Corn  Exchange  Bank  v.  Apple- 
gate,  91  Iowa  411,  59  N.  W.  268;  Tay- 
lor v.  Branscombe,  74  Iowa  534,  38  N. 
W.  400.  Kan, — Parmenter  v.  Lomax,  68 
Kan.  61,  74  Pac.  634.  Ky. — Anderson 
v.  Bradford,  5  J.  J.  Marsh.  69;  Scott 
v.  McMillen,  1  Litt.  302,  13  Am.  Dec. 
239.  N.  Y.— Patchen  v.  Eofkar,  52  App. 
Div.  367,  €5  N.  Y.  Supp.  122,  affirming 
29  Misc.  464,  61  N.  Y.  Supp.  949; 
Jewett  v.  Maytham,  59  Misc.  56,  109 
N.  Y.  Supp.  1000.  Va. — Peay  v.  Mor- 
rison, 10  Gratt.  149. 

Contra,  Smith  v.  Moore,  35  Ala.  76; 
Sanders  v.  Watson,  14  Ala.  198;  Eeese 
v.  Bradford,  13  Ala.  837.  See  also 
Earle  v.  Grove,  92  Mich.  285,  52  N.  W. 
615. 

Such  creditor  is  not  obliged,  before 
commencing  such  action,  to  serve  the 
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summons  upon  the  debtor  by  publica- 
tion, procure  an  attachment,  and  have 
the  sheriff  bring  an  action  in  aid 
thereof  to  set  aside  the  assignment  un- 
der subdivision  2  of  section  655  of  the 
Code  of  Civil  Procedure,  as  section  655 
does  not  afford  the  creditor  an  ade- 
quate remedy  at  law.  Patchen  v.  Eof- 
kar, 52  App.  Div.  367,  65  N.  Y.  Supp. 
122. 

23.  Adler  Goldman  Commission  Co. 
v.  "Williams,  211  Fed.  530;  D.  A.  Tomp- 
kins Co.  V.  Catawba  Mills,  82  Fed.  780; 
Nieters  v.  Brockman,  11  Mo.  App.  600. 

24.  Waller  v.  Todd,  3  Dana  (Ky.) 
503,  28.  Am.  Dec.  94;  Shapira  v.  Paletz 
(Tenn.  Ch.),  59  S.  W.  774.  See  also 
supra,  VI,  I. 

Where  judgment  is  obtained  against 
a  principal  debtor  and  his  sureties,  the 
judgment  being  assigned  to  them  upon 
payment  by  them,  they  may  maintain 
an  action  upon  such  assigned  judgment 
without  the  necessity  of  obtaining  a 
fresh  judgment.  Eddleman  v.  Lentz, 
158  N.  C.  65,  72  S.  E.  1011. 

25.  Ala. — Freeman  v.  Pullen,  119  Ala. 
235,  24  So.  57;  Dickinson  v.  Nat.  Bank, 
98  Ala.  546,  14  So.  550;  Jones  v.  Mas- 
sey,  79  Ala.  370;  Evans  v.  Welch,  63 
Ala.  250.  Ark. — Davis  v.  Beauchamp,  99 
Ark.  404,  138  S.  W.  636;  Euclid  Ave. 
Nat.  Bank  v.  Judkins,  66  Ark.  486,  51 
S.  W.  632;  Eiggin  v.  Hillard,  56  Ark. 
476,  20  S.  W.  402,  35  Am.  St.  Rep.  113. 
Ga.— Booth  v.  Mohr,  122  Ga.  333,  50 
S.  E.  173;  Kruger  w.  Walker,  111  Ga. 
383,  36  S.  E.  794;  Vaughn  v.  Georgia 
etc.  Loan  Co.,  98  Ga.  288,  25  S.  E. 
441;  De  Lacey  v.  Hurst,  83  Ga.  223,  9 
S.  E.  1052.  Ind. — Field  v.  Holzman, 
93  Ind.  205;  Wood  v.  Ostram,  29  Ind. 
17:7.  Ky.— Cress  v.  Belknap  H.  &  Mfg. 
Co.,  113  S.  W.  93;  O'Kane  ».  Vinnedge, 
108  Ky.  34,  55  <S.  W.  711;  Orooke  v. 
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ever,  affect  the  rule  that  the  debt  must  have  matured  before  the  action 
is  instituted.26 

2.  Rule  Requiring  Judgment.  —  Generally.  —  In  others  it  is 
held  that  mere  general  creditors  cannot  maintain  the  action,27  and 
before  a  creditor  will  be  permitted  to  go  into  equity  to  set  aside  a 
fraudulent  conveyance,  he  must  first  have  recovered  a  judgment  or 
obtained  a  lien  on  the  specific  property.28    But  the  judgment  need  not 


Hume's  Exr.,  33  Ky.  L.  Rep.  162,  109 
S.  W.  364;  Smith  v.  Curd,  24  Ky.  L. 
Eep.  1960,  72  S,  W.  744.  Md.— Abram- 
sonl!.  Horner,  115  Md.  232,  80  Atl.  907; 
Balls  v.  Balls,  69  Md.  388,  16  Atl.  18; 
■  Sanderson  v.  Stockdale,  11  Md.  563  (but 
see  Trego  v.  Skinner,  42  Md.  426,  as  to 
whether  a  judgment  is  necessary). 
Mass. — Crompton  v.  Anthony,  13  Allen 
33.  Miss. — MoBride  v.  State  Revenue 
Agent,  76  Miss.  716,  12  So.  699.  N.  M. 
Grunsfeld  Bros.  u.  Brownell,  12  N.  M. 

192,  76  Pae.  310;  Early  Times  Dist. 
Co.  v.  Zeiger,  9  N.  M.  31,  49  Pae.  723 
(compare  Albright  v.  Texas  S.  F.  &  N. 
R.  Co.,  8  N.  M.  422,  46  Pae.  448,  as  to 
judgment  being  prerequisite).  N.  C. 
LeDuc  v.  Brandt,  110  N.  C.  289,  14  S. 
E.  778.  Ohio — Gem  City  A.  G.  Co.  v. 
Coblentz,  86  Ohio  St.  199,  99  N.  E.  302; 
Combs  v.  Watson,  32  Ohio  St.  228.  S.  C. 
Miller  v.  Hughes,  33  S.  C.  530,  12  S.  E. 
419;  State  v.  Foot,  27  S.  C.  340,  3  S.  E. 
546;  Austin  v.  Morris,  23  S.  C.  393. 
Tenn. — McKeldin  v.  Gouldy,  91  Tenn. 
677,  20  S.  W.  231;  Croone  v.  Bivens,  2 
Head  339;  Mailer  v.  Young,  7  Lea  735. 
Va.— Wallace  v.  Treakle,  27  Gratt.  479. 
W.  Va. — Cbeuvront  v.  Horner,  62  W. 
Va.  476,  59  S.  E.  964;  Hume  v.  Con- 
don, 44  W.  Va.  553,  30  S.  E.  56;  Hoff- 
man v.  Fleming,  43  W.  Va.  762,  28  S.  E. 
790;  State  v.  Bowen,  38  W.  Va.  91,  18 
S.  E.  375;  Tuft  v.  Pickering,  .28  W.  Va. 
330.  Wis.— Cornell  v.  Radway,  22  Wis. 
260. 

See  also  In  re  Andrae  Co.,  117  Fed. 
561,  construing  the  Wisconsin  statute. 
And  see  supra,  VI,  L;  Geiser  Mfg.  Co. 
v.  Chewning,  52  W.  Va.  523,  44  S.  E. 

193.  Such  statutes  are  constitutional. 
Cook  v.  Sehmidt,  100  Ala.  582,  13  So. 
686;  Cook  v.  New  York  Condensed 
Milk  Co.,  100  Ala.  580,  13  So.  685. 

In  Georgia  the  enlarging  of  the  right 
of  a  creditor  without  a  judgment  did 
not  operate  to  destroy  the  pre-existing 
right  of  a  creditor  with  a  judgment. 
Maynard  v.  Armour  Fertilizer  Wks., 
138  Ga.  549,  75  S.  E.  582;  Kruger  v. 
Walker,  111  Ga.  383,  36  S.  E.  794;  De 


Lacey  v.  Hurst,  83  Ga.  22,3,  9  S.  E. 
1052),  and  a  creditor  may  join  legal  and 
equitable  causes  and  obtain  appropri- 
ate relief.  "Creditors  in  one  suit  may 
proceed  for  judgment  on  their  debts 
and  to  set  aside  fraudulent  conveyances 
made  by  their  common  debtor."  Booth 
v.  Mohr,  122  Ga.  333,  50  S.  K  173. 

"All  the  authorities  which  hold  that 
a  judgment  creditor  has  a  judgment 
lien  upon  land  which  has  been  fraud- 
ulently conveyed  by  the  debtor  prior  to 
the  rendition  of  the  judgment  are 
grounded  upon  the  egregious  fallacy 
that  a  fraudulent  conveyance  is  not 
voidable  merely,  but  absolutely  void. 
Slattery  v.  Jones,  96  Mo.  216,  9  Am. 
St.  Rep.  344;  Jackson  v.  Holbrook,  36 
Minn.  494,  1  Am.  St.  Rep.  683."  Dos- 
ter  v.  Manistee  National  Bank,  67  Ark. 
325,  55  S.  W.  137,  77  Am.  St.  Rep.  116, 
48  L.  R.  A.  334. 

2&  U.  S— Beswick  v.  Dorris,  174 
Fed.  502.  Ala. — McDuffie  v.  Lynchburg 
Shoe  Co.,  59  So.  567;  Jones  v.  Massey, 
79  Ala.  370.  Wis. — Ellis  v.  Southwest- 
ern Land  Co.,  108  Wis.  313,  84  N.  W. 
417,  81  Am.  St.  Rep.  909.  See  also 
supra,  VI,  B.  See  however,  Gem  City 
A.  G.  Co.  v.  Coblentz,  86  Ohio  St.  199,  99 
N.  E.  30U,  that  it  is  not  necessary  that 
the   claim  should   be   a  matured   claim. 

27.  U.  S. — Adler  Goldman  Commis- 
sion Co.  v.  Williams,  211  Fed.  530. 
Colo. — Emery  v.  Yount,  7  Colo.  107,  1 
Pae.  686.  la.— Klay  v.  McKellar,  122 
Iowa  163,  97  N.  W.  1091.  Kan.— Chi- 
cago Bldg.  &  Mfg.  Co.  v.  J.  A.  Taylor 
Banking  Co.,  70  Kan.  344,  78  Pae.  808. 
Mich. — Nugent  v.  Nugent,  70  Mich.  52, 
37  N.  W.  923;  Root  v.  Potter,  59  Mieh. 
498,  26  N.  W.  682;  Millar  v.  Babcock, 
29  Mich.  526.  Mo. — Davidson  v.  Dock- 
ery,  179  Mo.  687,  78  S.  W.  624.  N.  Y. 
Frothingham  v.  Hodenpyl,  135  N.  Y. 
630,  32  N.  E.  240;  Van  Dewater  v. 
Gear,  21  App.  B-iv.  201,  47  N.  Y.  Supp. 
503.  Wis. — Miller  v.  Drane,  112  Wis. 
315,  99  N.  W.  1017. 

28.  TJ.  S. — Hollins  v.  Brierfleld  Coal 
&  I.  Co.,  150  U.  S.  371,  14  Sup.  Ct.  127, 
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have  become  a  lien  upon  the  specific  property  by  being  filed  in  the 


37  L.  ed.  1113;  Cates  m.  Allen,  149  TJ. 
S.  451,  13  Sup.  Ct.  883,  37  L.  ed.  804; 
Case  v.  Beauregard,  101  U.  S.  688,  25 
L.  ed.  1004;  Adler  Goldman  Commis- 
sion Co.  v.  Williams,  211  Fed.  530; 
England  v.  Russell,  71  Fed.  818;  Put- 
ney v.  Whitmire,  66  Fed.  385.  Cal. 
Lyden  v.  Spohn-Patrick  Co.,  155  Cal. 
177,  100  Pae.  236;  Castle  v.  Bader,  23 
Cal.  75;  Jenner  v.  Murphy,  6  Cal.  App. 
434,  92  Pae.  405.  Colo. — McKnight  v. 
McKnight,  49  Colo.  60,  111  Pae.  583; 
Barns  v.  Beighly,  9  Colo.  475,  12  Pae. 
906;  Neuman  v.  Dreifurst,  9  Colo.  228, 
11  Pae.  98;  Allen  v.  Fritch,  5  Colo.  222; 
Rose  v.  Dunklee,  12.  Colo.  App.  403,  56 
Pae.  342.  D.  C. — Hess  v.  Horton,  2 
App.  Cas.  81.  Fla  — Beasley  v.  Cog- 
gins,  48.  Fla.  215,  37  So.  213;  Neubert 
v.  Massman,  37  Fla.  91,  19  So.  625; 
Barrow  v.  Bailey,  5  Fla.  9.  HI. — Ladd 
v.  Judson,  174  111.  344,  51  N.  E.  "838,  66 
Am.  St.  Rep.  267;  Austin  v.  Bruner, 
169  111.  178,  48  N.  E.  449;  Heacock  v. 
Durand,  42  111.  230;  Steere  v.  Hoagland, 
39  111.  264;  Ballentine  v.  Beall,  4  111. 
203;  Nordlinger  v.  Ostatag,  66  111.  App. 
661.  la.— Smith  v.  Sioux  City  N.  &  S. 
Co.,  109  Iowa  51,  79  N.  W.  457;  Clark 
v.  Raymond,  84  Iowa  251,  50  N.  W. 
1068;  Gwyer  v.  Figgins,  37  Iowa  517. 
Kan. — Parmen,ter  v.  Lomax,  68  Kan.  61, 
74  Pae.  634;  Tennent  v.  Battey,  18  Kan. 
324.  La. — Zimmerman  V.  Fitch,  28  La. 
Ann.  454.  Me. — Griffin  V.  Nitcher,  57 
Me.  270;  Skeele  v.  Stanwood,  33  Me. 
307.  Mich. — Hatch  v.  Daugherty,  145 
Mich.  569,  108  N.  W.  986;  Eames  v. 
Manley,  121  Mich.  300,  80  N.  W.  15; 
Tawas  etc.  R.  Co.  v.  Circuit  Judge,  44 
Mich.  479,  7  N  W.  65;  Tyler  v.  Peatt, 
30  Mich.  63.  Minn. — Williams  v.  Kem- 
per, 99  Minn.  301,  109  N.  W.  242; 
Massey  v.  Gorton,  12  Minn.  145,  90  Am. 
Dec.  287.  Miss. — Ferguson  v.  Bobo,  54 
Miss.  121;  Carlisle  v.  Tindall,  49  Miss. 
229.  Mo. — Davidson  v.  Dockery,  179 
Mo.  687,  78  S.  W.  624;  Turner  «. 
Adams,  46  Mo.  95;  Kankakee  Woolen 
Mills  Co.  v.  Kampe,  38  Mo.  App.  229, 
235.  Mdnt. — Stevens  v.  Curran,  28 
Mont.  3'66,  372,  72  Pae.  753;  West- 
heimer  v.  Goodkind,  24  Mont.  90,  60 
Pae.  813.  Neb. — Kudrna  v.  Ains- 
worth,  65  Neb.  711,  91  N.  W.  711; 
Johnson  v.  Parrotte,  46  Neb.  51,  64 
N.  W.  363;  Hayek  v.  Pracheil,  4  Neb. 
(Unof.)    528,    95    N.    W.    35.      N.   J. 
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Davis  v.  Dean,  26  N.  J.  Eq.  436;  Green 
v.  Tantum,  19  N.  J.  Eq.  105;  Oakley 
v.  Pound,  14  N.  J.  Eq.  17S.  N.  Y. 
Frothingham  v.  Hodenpyl,  135  N.  Y. 
630,  32  N.  E.  240;  Briggs  v.  Austin, 
129  N.  Y.  208,  29  N.  E.  4;  Brinkerhoff 
v.  Brown,  4  Johns.  Ch.  671;  Wiggins  v. 
Armstrong,  2  Johns.  Ch.  144.  N.  C. 
The  Dawson  Bank  v.  Harris,  84  N.  C. 
206;  Moore  v.  England,  74  N.  C.  343. 
Okla.— Ziska  v.  Ziska,  20  Okla.  634,  95 
Pae.  254,  23  L.  R.  A.  (N.  S.)  1.  Ore. 
Fleischner  v.  First  Nat.  Bank,  36  Ore. 
553,  54  Pae.  884,  60  Pae.  603,  61 
Pae.  345;  Dawson  v.  Coffey,  12  Ore.  513, 
8  Pae.  838.  R.  I. — Allen  v.  Arnold,  18 
R.  I.  809,  31  Atl.  268;  Gardner  v.  Gard- 
ner, 17  R.  I.  751,  24  Atl.  785;  Ginn  *. 
Brown,  14  R.  I.  524.  Vt.— Bassett  v. 
St.  Albans  Hotel  Co.,  47  Tt.  313. 
Wash. — O'Day  v.  Ambaum,  47  Wash. 
684,  92  Pae.  421,  15  L.  R.  A.  (N.  S.) 
484;  Thompson  v.  Caton,  3  Wash.  Ter. 
31,  13  Pae.  185.  Wis. — Ellis  v.  South- 
western Land  Co.,  108  Wis.  313,  84  N. 
W.  417,  81  Am.  St.  Rep.  909;  French 
L.  Co.  v.  Theriault,  107  Wis.  627,  83 
N.  W.  927,  81  Am.  St.  Rep.  856,  51  L. 
R.  A.  910;  Gilbert  v.  Stockman,  81 
Wis.  602,  51  N.  W.  1076,  52  N.  W. 
1045,  29  Am.  St.  Rep.  922. 

But  see  as  to  action  by  trustee  in 
bankruptcy,  supra,  VI,  L,  3.  See  infra, 
XIII,  B,  8,  as  to  right  to  plead  this  by 
supplemental  bill. 

In  Michigan  the  rule  has  been  ad- 
hered to  with  strictness.  Ideal  Cloth- 
ing Co.  v.  Hazle,  126  Mich.  262,  85  N. 
W.   735. 

Effect  of  Reversal  of  Judgment.— If 
the  judgment  in  the  main  action  be  re- 
versed, the  action  to  set  aside  a  con- 
veyance for  fraud  must  fail.  Neb. 
Kudrna  *.  Ainsworth,  65  Neb.  711,  9 
N.  W.  711.  N.  Y.— Butchers  &  D.  Bank 
v.  Willis,  1  Edw.  Ch.  645.  Wis.— North 
Hudson  Mut.  B.  &  L.  Asso.  v,  Childs, 
86  Wis.  292,  56  N.  W.  870. 

The  bill  cannot  be  based  on  a  satis- 
fied judgment.  HI. — Bickerdike  v.  Al- 
len, 157  111.  95,  41  N.  E.  740,  28  L.  B. 
A.  782.  Mich. — Rogers  v.  Welte,  61 
Mich.  258,  28  N.  W.  86,  1  Am.  St.  Bep. 
578.  Neb. — Johnson  v.  Parrotte,  46 
Neb.  51,  64  N.  W.  363.  N.  C— Frost 
v.  Reynolds,  39  N.  C.  494.  Nor  on  a 
judgment  the  lien  of  which  has  been 
barred   by   the    statute   of   limitations. 
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county  where  the  property  is  situated.29  There  is,  however,  authority 
that  the  creditor  must  have  obtained  a  specific  lien  on  the  property, 
that  is,  must  have  proceeded  at  law  as  far  as  practicable  to  reach  the 
identical  property.30  In  the  case  of  personal  property,  it  is  unneces- 
sary that  the  judgment  become  a  specific  lien  by  levy  of  execution 
thereon  before  the  creditor  can  resort  to  his  equitable  relief.31 

Federal  Courts.  —  The  federal  equity  courts  have  no  jurisdiction  at 
the  instance  of  a  simple  contract  creditor  to  entertain  an  action  to  set 
aside  a  conveyance  as  fraudulent  before  complainant's  claim  has  been 
reduced  to  judgment.32 

D.  Nature  op  Judgment.  —  1.  Judgment  Recovered  in  Other 
States  and  Federal  Courts.  —  The  rule  that  judgments  of  a  court  of 
another  jurisdiction,33  or  of  the  federal  courts,34  are  not  such  as  will 
authorize  a  bill  to  be  founded  on  them,  has  been  applied  in  actions 


111.— Davidson  v.  Burke,  143  111.  139,  32 
N.  E.  514,  36  Am.  St.  Eep.  367.  Miss. 
Hall  i>.  Green,  60  Miss.  47;  Fleming  v. 
Grafton,  54  Miss.  79;  Edwards  17.  Mc- 
Gee,  31  Miss.  143.  Mo. — Lakenan  v. 
Robards,  9  Mo.  App.  179.  But  tie  ob- 
jection that  the  judgment  is  barred  by 
the  statute  must  be  pleaded  in  order 
to  be  effective.  McMannomy  v.  Chi- 
cago D.  &  C.  E.  Co.,  167  111.  497,  47 
N.  E.  712.     See  infra,  XIV. 

Equivalent  Adjudication.^— Where  the 
creditor  proceeds  under  an  adjudica- 
tion equivalent  to  a  judgment  (such 
as  a  decree  or  order)  there  is  no  neces- 
sity for  a  judgment.  IT.  S. — Aetna 
Nat.  Bank  v.  Manhattan  Life  Ins.  Co., 
24  Fed.  769.  IU. — Weightman  v.  Hatch, 
17  111.  281.  Mont.— Twell  v.  Twell,  6 
Mont.  19,  9  Pac.  537.  N.  Y.— Lydeck- 
er  v.  Smith,  44  Hun  454. 

29.  Wiltse  v.  Flack,  115  Iowa  51, 
87  N.  W.  729,  where  the  ease  involved 
personal  property. 

30.  Colo.— Barnes  v.  Beighly,  9  Colo. 
475,  12  Pac.  906,  transcript  must  be 
filed  in  county  where  property  is  sit- 
uated. Me. — Dana  v.  Haskell,  41  Me. 
25.  Mo.— Mullen  v.  Hewitt,  103  Mo. 
630,  15  S.  W.  924.  Wis.— Gilbert  v. 
Stockman,  81  Wis.  602,  51  N.  W.  1076, 
52  N.  W.  1045,  29  Am.  St.  Eep.  922, 
judgment  must  be  docketed  in  county 
where  property  is  situated. 

What  the  essentials  are  of  such  a  lien 
is  discussed  at  length  in  Gilbert  v. 
Stockman,  81  Wis.  602,  51  N.  W.  1076, 
50  N.  W.  1045,  29  Am.  St.  Eep.  922. 

31.  Wiltse  v.  Flack,  115  Iowa  51,  87 
N.  W.  51. 

32.  Cates  v.  Allen,  140  U.  S.  451, 


13  Sup.  Ct.  883,  977,  37  L.  ed.  804; 
Scott  v.  Neely,  140'  U.  S.  106,  11  Sup. 
Ct.  712,  35  L.  ed.  358;  Maxwell  v.  Me- 
Daniels,  184  Fed.  311,  106  C.  C.  A.  453; 
Visguesney  v.  Allen,  131  Fed.  21,  65 
C.  O.  A.  259;  Childs  v.  N.  B.  Carlstine 
Co.,  76  Fed.  86. 

"Such  creditors  cannot  come  into  a 
court  of  equity  .  .  .  notwithstanding 
a  statute  of  the  state  may  authorize 
such  a  proceeding  in  the  courts  of  the 
state."  Hollins  v.  Brierfield  C.  &  I. 
Co.,  150  V.  S.  371,  14  Sup.  Ct.  127,  37 
L.  ed.  1113;  Adler  Goldman  Commis- 
sion Co.  v.  Williams,  211  Fed.  530. 

33.  IU.— Ladd  v.  Judson,  174  111.  344, 
51  N.  E.  838,  66  Am.  St.  Eep.  267;  Win- 
slow  v.  Leland,  128  111.  304,  21  N.  E. 
588;  Patterson  v.  Lynde,  112  III.  196; 
Steere  v.  Hoagland,  39  111.  264;  Ladd 
v.  Judson,  71  111.  App.  283  (cannot  be 
based  on  judgment  recovered  in  an- 
other state).  la. — Wiltse  v.  Flack,  115 
Iowa  51,  87  N.  W.  729;  Buchanan  v. 
Marsh,  17  Iowa  494.  Miss. — Berryman 
v.  Sullivan,  13  Smed.  &  M.  65.  Mo. 
Crim  v.  Walker,  79  Mo.  335.  Neb. 
Weinland  v.  Cochran,  9  Neb.  480,  4  N. 
W.  67.  N.  J.— Guy  B.  Waite  Co.  v. 
Otto,  54  Atl.  425;  Davis  v.  Dean,  26 
N.  J.  Eq.  436.  Compare  Merchants  & 
Miners  Transp.  Co.  v.  Borland,  53  N. 
J.  Eq.  282,  31  Atl.  272,  as  to  effect  of 
admitted  judgment.  N.  C. — McLure  v. 
Benceni,  37  N.  C.  513,  40  Am.  Dec.  437. 
R.  I. — First  Nat.  Bank  v.  Bandall,  20 
E.  I.  319,  38  Atl.  1055,  78  Am.  St.  Eep. 
367. 

34.  Dilworth  v.  Curts,  139  111.  508, 
29  N.  E.  861;  Winslow  v.  Leland,  128 
111.  304,  .21  1ST.  E.  588;  Steere  v.  Hoag- 
land, 39  111.  264. 
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to  set  aside  a  fraudulent  conveyance.35  In  some  state  courts,  how- 
ever, a  federal  court  judgment  is  held  sufficient,36  especially  where 
rendered  in  a  federal  court  sitting  in  the  state  where  the  equitable 
action  is  brought  ;37  and  federal  courts  have  taken  jurisdiction  in  cases 
where  the  judgment  was  rendered  in  a  state  court.38  Judgments  ren- 
dered in  states  other  than  where  the  action  was  instituted  have  also 
been  made  the  basis  of  an  action  in  state  courts.39 


35.  See  also  6  Standard  Pkoc.  182, 
183. 

36.  Hatch  v.  Bancroft-Thompson  Oo. 
67  Fed.  802,  criticising  iSteere  v.  Hoag- 
land,  30  111.  264.  See  also  6  Standard 
Peoc.  183. 

In  Mississippi,  a  court  of  equity  will 
entertain  a  bill  to  annul  a  fraudulent 
conveyance  of  his  property  made  by  a 
debtor,  where  the  creditor's  debt  has 
been  reduced  to  judgment  in  a  federal 
court  held  in  the  state.  It  is  only 
necessary  to  maintain  the  bill,  to  make 
the  same  allegations  in  regard  to  these 
judgments,  which  would  be  made  in  re- 
gard to  judgments  of  the  State  courts, 
that,  in  consequence  of  the  fraud,  the 
remedy  had  become  ineffectual  by  exe- 
cution at  law.  Bullitt,  Miller  &>  Co., 
v.  Taylor  &  Eichardson,  34  Miss.  708, 
69  Am.  Dec.  412. 

37.  Ala. — Brown  v.  Bates,  10  Ala. 
432.  Miss.— Bullitt,  Miller  &  Co.  v. 
Taylor  &  Eichardson,  34  Miss.  708,  69 
Am.  Dec.  412.  Neb. — First  Nat.  Bank 
v.  'Slornan,  42  Neb.  350,  60  N.  W.  589, 
47  Am.  St.  Eep.  707.  N.  J.— Vander- 
veer  v.  Stryker,  8  N.  J.  Bq.  175.  Wis. 
Ballin  v.  Loeb,  78  "Wis.  404,  47  N.  "W. 
516,  10  L.  E.  A.  742. 

"A  judgment  in  the  District  Court 
of  the  United  States  for  New  Jersey 
is  as  satisfactory  evidence  of  the  exist- 
ence of  a  debt  as  the  judgment  of  our 
Supreme  Court;  and  an  execution  issued 
from  the  District  Court  has  the  same 
power  and  territorial  extent  as  an  ex- 
ecution from  our  Supreme  Court;  and 
if  an  execution  from  that  court  fails 
to  yield  to  the  plaintiff  his  judgment 
debt,  it  is  as  entire  a  failure  as  if  his 
execution  had  issued  from  our  Supreme 
Court. ' '  Vanderveer  v.  Stryker,  8  N.  J. 
Eq.  175,  185. 

38.  Merchants'  Nat.  Bank  v.  Chat- 
tanooga Oontr.  Co.,  53  Fed.  314;  Buck- 
eye Engine  Co.  v.  Donau  Brew.  Co.,  47 
Fed.  6;  Gorrell  v.  Dickson,  26  Fed. 
454. 

Especially  where  the  judgment  is  ren- 
dered in  a  state  court  within  the  same 
judicial    district.      Gorrell   v.    Dickson, 
Vol.  X 


26  'Fed.  4154.  See,  however,  Claflin  a. 
McDermott,  12  Fed.  375,  that  a  judg- 
ment creditor  who  obtained  a  judg- 
ment in  California  cannot  invoke  the 
aid  of  the  federal  court  in  New  York 
to  enforce  his  claim  until  he  brings  an 
action  anew  and  obtains  a  judgment 
in  New  York.  To  same  effect  Walser 
v.   Seligman,  13  Fed.  415. 

Reason  for  Rule  Requiring  Domestic 
Judgment. — The  rule  that  it  must  ap- 
pear that  the  creditor  cannot  collect 
his  claim  at  law  before  he  can  invoke 
the  aid  of  a  court  of  equity,  is  the  rea- 
son "that  requires  the  obtaining  of  a 
judgment  in  the  jurisdiction  wherein 
the  aid  of  a  court  of  equity  is  invoked 
as  a  prerequisite  thereto.  A  judgment 
rendered  in  any  court  of  competent  jur- 
isdiction would  be  sufficient  evidence 
of  the  existence  and  amount  of  the 
claim;  but  the  rendition  of  a  judgment 
in  one  state,  and  a  return  of  execution 
unsatisfied,  would  only  show  that  the 
judgment  debtor  did  not  have  property 
in  that  state,  and  would  not  be  evi- 
dence that  he  might  not  have  property 
open  to  levy  in  other  states.  .  .  . 
Hence  the  need  for  obtaining  judg- 
ment within  the  jurisdiction  wherein 
the  aid  of  the  court  of  equity  is  in- 
voked, and,  by  return  of  execution  un- 
satisfied, proving  the  need  of  equitable 
aid.  This  proof,  however,  may  be  fur- 
nished as  well  by  means  of  a  judg- 
ment in  the  state  court  as  by  a  judg- 
ment in  the  federal  court,  for  the 
process  by  execution  is  as  effective  in 
the  one  court  as  in  the  other;  and 
therefore,  if  a  party  has  obtained  judg- 
ment in  a  state  court,  and  has  issued 
execution,  without  being  able  to  en- 
force payment  thereof,  he  is  entitled, 
upon  return  of  the  execution  unsatis- 
fied to  invoke  the  aid  of  a  court  of 
equity,  either  state  or  federal,  sitting 
in  the  same  state,  of  otherwise  com- 
petent jurisdiction,  for  the  enforcement 
of  his  rights."  Bacon  v.  Harris,  62 
Fed.  99. 

39.     Ark.— South  Omaha  Nat.  Bank  V. 
Boyd,  79  Ark.  215.,  97  S.  W.  288.    la. 
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2.  Justices'  Courts.  —  The  judgment  of  a  justice's  court  has  been 
held  insufficient  as  the  basis  of  an  action  to  set  aside  a  fraudulent 
transfer,40  though  the  rule  has  been  held  to  be  different  if  the  judgment 
is  large  enough  to  confer  jurisdiction  on  the  equity  court.41  And  such 
a  judgment  has  been  held  sufficient  where  the  proper  steps  have  been 
taken  to  make  it  a  lien  on  real  estate.42 

3.  Dormant.  Judgment.  —  A  judgment  creditor  cannot  institute 
an  action  to  set  aside  a  conveyance  as  fraudulent  upon  a  dormant 
judgment.43 

4.  Necessity  for  Reviving  Judgment  After  Debtor's  Death.  —  In 
jurisdictions  in  which  it  is  held  that  the  debtor  is  not  a  necessary 
party,  it  is  not  necessary  after  the  debtor's  death  to  revive  the  judg- 
ment against  his  heirs  or  administrators,  in  order  to  maintain  the 
action.44 

5.  Creditor  With  Specific  Lien.  —  a.  Lien  by  Attachment  or  Kin- 
dred Proceedings.  —  Whether  an  action  to  set  aside  a  conveyance  as 
fraudulent  may  be  brought  by  a  creditor  having  a  specific  lien,  as 
by  attaching  creditor  or  otherwise,  before  recovery  of  judgment  by 
him  is  an  unsettled  question.45    In  some  states  such  a  creditor  may 


Taylor  p.  Branscombe,  74  Iowa  534,  38 
N.  W.  400.  Mich.— Earle  v.  Grove,  92 
Mich.  285,  52  N.  W.  615.  Minn.— Eule 
v.  Omega  Store,  etc.  Co.,  64  Minn.  326, 
67  N.  W.  60.  Mo.— "Sehickle  v.  Watts, 
94  Mo.  410,  7  S.  W.  274.  N.  J.— Mer- 
chants &  Miners,  etc.  Co.  v.  Borland, 
53  N.  J.  Eq.  282,  31  Atl.  272;  Eobert 
v.  Hodges,  16  N.  J.  Eq.  299.  Tex. 
Ward  v.  McKenzie,  33  Tex.  297,  7  Am. 
Eep.  261. 

40.  Steere  v.  Hoagland,  39  111.  264. 
A  judgment  of  a  justice  of  the  peace 

is  not  sufficient  to  support  a  creditor's 
bill,  especially  where  the  land  sought 
to  be  subjected  is  located  in  a  county 
other  than  that  in  which  the  court  had 
jurisdiction.  State  Ins.  Co.  v.  Prestage, 
116  Iowa  466,  90  N.  W.  62. 

41.  Steere  v.  Hoagland,  39  111.  264; 
Ballentine  v.  Bell,  4  111.  203. 

42.  Crippen  v.  Hudson,  13  N.  Y. 
161  (as  by  docketing  it  in  county 
clerk's  office);  Dix  v.  Briggs,  9  Paige 
(N.  Y.)  595.  See  also  Nuzum  v.  Her- 
ron,  52  W.  Va.  499,  512,  44  S.  E.  257. 

43.  Ark.— Smith  v.  Ellison,  80  Ark. 
447,  97  S.  W.  666.  Miss.— Partee  v. 
Mathews,  53  Miss.  140.  Mo. — Mullen  v. 
Hewitt,  103  Mo.  639,  15  S.  W.  924. 
Okla.— Miller  ■;;.  Melone,  11  Okla.  241, 
67  Pac.  479,  56  L.  R.  A.  620.  Wash. 
Seattle  B.  &  M.  Co.  v.  Donofrio,  59 
Wash.  98,  109  Pac.  335. 

But  see  Wiltse  v.  Flack,  115  Iowa 
51,  87  N.  W.  729;  Postlewait  v.  Howes, 
3  Iowa  365,  that  the  dormancy  of  the 


judgment  will  not  defeat  the  right  to 
relief;  and  as  to>  the  rule  in  states 
where  the  creditor's  right  to  institute 
the  action  does  not  depend  on  his  hav- 
ing secured  a  judgment,  see  Kruger  v. 
Walker,  111  Ga.  383,  36  S.  E.  794. 

44.  Taylor  v.  Webb,  54  Miss.  36; 
McCutchen  v.  Pique,  4  Heisk.  (Tenn.) 
565. 

Necessity  For  Revivor. — Barber  v. 
Peay,  31  Ark.  392. 

45.  People  v.  Van  Buren,  136  N.  Y. 
252,  32  N.  E.  775,  20  L.  R.  A.  446. 

In  Iowa  while  the  language  used  in 
some  of  the  cases,  "would  lead  logical- 
ly to  the  conclusion  ithat  an  attaching 
creditor  had  no  right  to  maintain  a  pro- 
ceeding in  equity  before  judgment,  in 
aid  of  his  attachment  to  reach  prop- 
erty fraudulently  conveyed  ...  it 
will  be  ascertained  by  a  careful  ex- 
amination of  the  eases  .  .  .  that  none 
of  them  hold  that  an  action  in  equity 
in  aid  of  an  attachment  at  law  cannot 
be  maintained  where  it  is  made  to  ap- 
pear that  the  proceedings  at  law  will 
be  wholly  insufficient  to  give  the  re- 
lief demanded  if  the  aid  of  a  court  of 
equity  be  not  also  given. ' '  Hill  v.  Den- 
neny,  106  Iowa  726,  77  N.  W.  472. 

"The  beginning  of  an  action  and  the 
issuance  and  levy  of  a  writ  of  attach- 
ment therein,  does  not  give  the  plain- 
tiff a  status  which  will  enable  him  to 
maintain  such  action.  McMinn  v. 
Whelan,  27  Oal.  315;  Aigeltinger  v. 
Einstein,  143  Oal.  600,  101  Am.  St. 
.    Vol.  X 


132 


FRAUDULENT  CONVEYANCES 


maintain  the  action  without  reducing  his  claim  to  judgment,46  but  in 


Rep.  131,  77  Pac.  669.  There  is  an 
exception  to  these  rules  in  cases  where 
the  debtor  is  a  non-resident  and  where, 
consequently,  no  personal  judgment  can 
be  obtained  against  him.  First  Nat. 
Bank  17.  Eastman,  144  Cal.  493,  103 
Am.  St.  Eep.  95,  77  Pac.  1043."  Lyden 
v.  Spohn-Patrick  Oo.,  155  Cal.  177,  100 
Pac.  236. 

46.  U.  S. — Case  v.  Beauregard,  101 
U.  S.  688,  25  L,  ed.  1004;  Hahn  v.  Sal- 
mon, 20  Fed.  801  (relating  to  practice 
in  Oregon).  Colo. — Livingston  v.  Swof- 
ford  Bros.  D.  G.  Co.,  12  Colo.  App.  320, 
56  Pac.  355.  111.— Ladd  v.  Judson,  174 
111.  344,  51  N.  E.  838,  66  Am.  St.  Eep. 
267  (when  debtor  is  non-residence) ; 
MeKinney  v.  Farmer's  Nat.  Bank,  104 
111.  180.  Compare,  however,  Nordlinger 
v.  Ostatay,  66  111.  App.  661.  Kan. 
Taylor  v.  Dunlap,  Stone  &  Lime  Co., 
38  Kan.  547,  16  Pac.  751.  Minn. 
Spooner  v.  Travelers'  Ins.  Co.,  76  Minn. 
311,  79  N.  W.  305,  77  Am.  St.  Eep. 
651;  Arper  <o.  Baze,  9  Minn.  108.  Mo. 
Davidson  v.  Dockery,  179  Mo.  687,  78 
S.  W.  624  (reviewing  local  cases) ;  Man- 
sur  &  Tebbetts  Implement  Co.  v.  Jones, 
143  Mo.  253,  45  S.  W.  41.  Mont.— Stev- 
ens v.  Curran,  28  Mont.  366,  72  Pac. 
753;  Westheimer  v.  Goodkind,  24  Mont. 
,90,  60  Pac.  813.  Neb.— Ainsworth  v. 
Eoubal,  74  Neb.  723,  105  N.  W.  248, 
2  L.  E.  A.  (N.  S.)  988;  Westervelt  v. 
Hagge,  61  Neb.  647,  85  N.  W.  852,  54 
L.  E.  A.  333;  Kimbro  v.  Clark,  17  Neb. 
403,  22  N.  W.  788;  Westervelt  v. 
Baker,  1  Neb.  (Unof.)  635,  95  N.  W. 
793;,  Goulson  v.  Gattsman,  1  Neb. 
(Unof.)  502,  96  N.  W.  349.  N.  H. 
Sheafe  v.  Sheafe,  40'  N.  H.  516;  Stone 
V.  Anderson,  26  N.  H.  506.  N.  J. 
Francis  v.  Lawrence,  48  N.  J.  Eq.  508, 
22'  Atl.  259;  Cocks  v.  Varney,  45  N.  J. 
Eq.  72,  17  Atl.  108;  Curry  v.  Glass,  25 
N.  J.  Eq.  10S.  Okla.— Ziska  v.  Ziska, 
20  Okla.  >634,  95  Pac.  254,  23  L.  E.  A. 
(N.  S.)  1.  Ore. — Bennett  v.  Minott,  28 
Ore.  339,  39  Pac.  997,  44  Pac.  288;  Daw- 
son v.  Sims,  14  Ore.  561,  13  Pac.  506. 
Wash. — Eothchild  Bros.  v.  Trewella,  36 
Wash.  679,  79  Pac.  480,  104  Am.  St. 
Eep.  973,  68  L.  E.  A.  281;  Benham  v. 
Ham,  5  Wash.  128,  31  Pac.  459,  34 
Am.  St.  Eep.  851  (especially  if  debtor 
be  insolvent). 

And  see  Mich. — Eslow  v.  Mitchell,  26 
Mich.  500.  Miss. — Green  v.  Weems,  85 
Miss.  566,  38  So.  551.  Wis.— Miller  v. 
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Drane,  122  Wis.  315,  99  N.  W.  1017; 
Level  Land  Co.  v.  Sivyer,  112  Wis.  442 
88  N.  W.  317;  Almy  v.  Piatt,  IS  Wis. 
169. 

"Whenever  a  creditor  has  a  trust  in 
his  favor,  or  a  lien  upon  property  for 
the  debt  due  him,  he  may  go  into 
equity  without  exhausting  legal  pro- 
cesses or  remedies.  Tappan  v,  Evans, 
11  N.  H.  311;  Holt  v.  Bancroft,  30  Ala. 
193.  Indeed,  in  those  cases  in  which 
it  has  been  held  that  obtaining  a  judg- 
ment, and  issuing  an  execution,  is  nec- 
essary before  a  court  of  equity  can 
be  asked  to  set  aside  fraudulent  dis- 
positions of  a  debtor's  property,  the 
reason  given  is  that  a  general  creditor 
has  no  lien.  And  when  such  bills  have 
been  sustained  without  a  judgment  at 
law,  it  has  been  to  enable  the  creditor 
to  obtain  a  lien,  either  by  judgment  or 
execution.  But  when  the  bill  asserts 
a  lien,  or  a  trust,  and  shows  that  it 
can  be  made  available  only  by  the  aid 
of  a  chancellor,  it  obviously  makes  a 
case  for  his  interference."  Case  v. 
Beauregard,  101  U.  S.  688,  25  L.  ed. 
1004. 

The  remedy  by  attachment  or  gar- 
nishment "would  seem  to  be  adequate 
in  all  cases  where  the  subject  of  the 
transfer  is  tangible  personal  property." 
Eothchild  Bros.  v.  TreweUa,  36  Wash. 
679,  79  Pac.  480,  104  Am.  St.  Eep.  973, 
68  L.  E.  A.  281. 

"A  creditor  who  obtains  a  lien  by 
levy  of  attachment  on  lands  can  main- 
tain a  creditor's  bill  to  set  aside  a 
fraudulent  conveyance  thereof."  Fran- 
cis v.  Lawrence,  48  N.  J.  Eq.  508,  22 
Atl.  259.  See  also  Bainbridge  v.  Allen, 
70  N.  J.  Eq.  355,  61  Atl.  706;  Haston 
v.  Castner,  31  N.  J.  Eq.  697.  But,  a 
specific  lien  must  be  acquired.  Wilson 
v.  Harris,  21  Mont.  '374,  54  Pac.  46, 
reversing  on  rehearing  19  Mont.  69,  49 
Pac.  1101.  Compare,  however,  Wolters 
v.  Eossi,  126  Cal.  644,  59  Pac.  143,  hold- 
ing that  the  right  of  action  does  not 
depend  upon  the  validity  of  the  lien 
created  by  the  garnishment. 

_A  creditor  who  has  obtained  by  gar- 
nishment proceedings  a  lien  upon  a 
stock  of  goods  fraudulently  conveyed, 
may  maintain  a  suit  in  equity  to  set 
aside  the  transfer  and  reach  the  goods 
or  their  value.  Such  suit  is  in  the 
nature  of  a  creditor's  bill  and  is  main- 
tainable, without  showing  special  facts 
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others  he  has  no  such  right  except  under  special  circumstances.47 
b.  Lien  Acquired  by  Instituting  Action  To  Set  Conveyance  Aside. 
There  is  authority  that  the  filing  of  a  bill  brings  the  property  alleged 
therein  to  have  been  the  subject  of  the  fraudulent  transfer  within 
the  jurisdiction  and  control  of  the  chancery  court,  and  creates  a 
specific  equitable  lien  on  the  property.48 

E.  Necessity  for  Execution.  —  1.  Basis  of  Conflicting  Authority. 
There  is  much  apparent  conflict  in  the  authorities  as  to  necessity  for 
execution,  growing  out  of  the  different  effect  which  judgments  and 
writs  of  execution  have  in  the  several  states.49 

2.  Rule  Dispensing  With  Execution.  —  In  some  jurisdictions  it  is 
held  that  the  purpose  of  the  action  is  in  aid  of  execution,  and  the 
creditor  may  proceed  as  soon  as  he  obtains  his  judgment,60  without  any 
necessity  of  issuing  an  execution.51 


making  the  remedy  by  action  at  law 
for  unsatisfactory  answer  inadequate. 
Hargreaves  v.  Tennis,  63  Neb.  356,  88 
N.  W.  486. 

Missouri  Statute. — Mansur  &  Teb- 
■betts  Implement  Co.  v.  Jones,  143  Mo. 
253,  45  S.  W.  41. 

47.  Cal. — Aigeltinger  v.  Einstein,  143 
Oal.  609,  77  Pac.  669,  101  Am.  St.  Eep. 
131  (discussing  and  explaining  local 
decisions);  McMinn  v.  Whelan,  27  Cal. 
300.  HI.— Bigelow  v.  Andress,  31  111. 
3'S2.  Kan. — Tennent  v.  Battey,  18  Kan. 
324.  N.  Y.— Hart  v.  Clarke  &  Co.,  194 
N.  Y.  403,  87  N.  E.  80S-,  affirming  127 
App.  Div.  679,  111  N.  Y.  Supp.  886; 
People  v.  Van  Buren,  136  N.  Y.  252, 
258,  32  N.  E.  775,  20  L.  E.  A.  446; 
Castle  v.  Lewis,  78  N.  Y.  131;  Frost  v. 
Mott,  34  N.  Y.  253;  Eiuchey  v.  Stryker, 
28  N.  Y.  45,  84  Am.  Dec.  324;  Hall  v. 
Stryker,  27  N.  Y.  596;  Venable  v.  New 
York  Bowery  Fire  Ins.  Co.,  17  Jones 
&  S.  481.  But  see  Frost  v.  Mott,  34 
N.  Y.  253;  Holyoke  v.  Adams,  2 
Thomp.  &  C.   1. 

In  some  jurisdictions  the  effect  of 
having  proceeded  by  attachment  is  to 
waive  the  necessity  of  execution.  Lov- 
ing v.  Pairo,  10  Iowa  2B2,  77  Am.  Dec. 
108;  Little  v.  Bagan,  83  Ky.  321;  Martz 
v.  Pfeifer,  80  Ky.  600. 

48.  Stephenson  v.  Bird,  168  Ala.  363, 
53  So.  93;  Werborn's  Admr.  v.  Kahn, 
93  Ala.  201,  9  So.  729;  Evans  v.  Welch, 
63  Ala.  250. 

49.  Lazarus  Jewelry  Co.  v.  Stein- 
hardt,  112  Fed.  614,  50  C.  C.  A.  393. 

50.  Ala. — Henderson  v.  Farley  Nat. 
Bank,  123  Ala.  547,  26  So.  226,  82  Am. 
St.  Eep.  140.  Ark Smith  v.  Ellison,  80 

.Ark.  447,  97  S.  W.  666;  Hunt  v.  Weiner, 
39  Ark.  70.    IlL— James  H.  Eice  Co.  v. 


M'John,  244  HI.  264,  91  N.  E.  448; 
Dawson  v.  First  Nat.  Bank,  228  111. 
577,  81  N.  E.  1128;  French  v.  Commer- 
cial Nat.  Bank,  109  111.  213,  220,  65 
N.  E.  252;  Dillman  v.  Nadelhoffer,  162 
111.  625,  45  N.  E.  680;  Wisconsin  Gran- 
ite Co.  v.  Gerrity,  144  111.  77,  33  N.  E. 
31;  First  Nat.  Bank  v.  Delay,  168  111. 
App.  667;  Fusze  <o.  Stern,  17  111.  App. 
429,  432.  Ky.— Cress  v.  Belknap  Hdw. 
&  Mfg.  Co.,  113  S.  W.  93.  Minn.— Scan- 
Ian  v.  Murphy,  51  Minn.  536,  53  N.  W. 
799.  Neb.— State  Bank .  v.  Belk,  68 
Neb.  517,  94  N.  W.  617.  N.  H.— Towle 
v.  Janvrin,  61  N.  H.  605;  Dodge  v.  Gris- 
wold,  8  N.  H.  425.  N.  M.— Stanton  v. 
Catron,  8  N.  M.  355,  45  Pac.  884.  R.  I. 
McKenna  v.  Crowley,  16  E.  I.  364,  17 
Atl.  354. 

This  rule  applies  in  an  action  by  an 
attaching  creditor.  Hart  v.  Clark  & 
Co.,  194  N.  Y.  403,  87  N.  E.  808,  af- 
firming 127  App.  Div.  679,  111  N.  Y. 
Supp.  886. 

A  judgment  rendered  in  an  account- 
ing in  an  action  between  a  firm  and  its 
individual  members  fixing  the  amount 
due,  ordering  execution  and  providing 
for  the  application  of  the  funds  in  the 
hands  of  a  receiver  and  the  individual 
partners,  is  a  final  judgment  on  which 
an  action  to  set  aside  a  fraudulent  con- 
veyance may  be  brought  as  soon  as  ren- 
dered, although  subsequently  the  court 
made  further  findings  determining  what 
amounts  should  be  applied  upon  the 
judgment  from  the  money  and  prop- 
erty in  the  hands  of  the  receiver  and  of 
some  of  the  members  of  the  firm.  Ap- 
plegate  v.  Applegate,  107  Iowa  312  78 
N.  W.  34. 

51.  IT.  S. — McCalmont  v.  Lawrence, 
1  Blatch.  232,  15  Fed.  Cas.  No.  8,676. 
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3.  Rule  Requiring  Execution.  —  a.  Generally.  —  In  others  no 
action  can  be  maintained  until  after  the  issuance  and  the  return  of 
an  execution  unsatisfied,  and  the  complaint  must  allege  these  facts." 

b.    Place  of  Issuance.  —  Where  an  execution  is  issued  in  the  county 


Ala. — Henderson  v.  Farley  Nat.  Bank, 
123  Ala.  547,  555,  26  So.  226,  82  Am.  St. 
Eep.  140;  Freeman  v.  Pullen,  119  Ala. 
235,  240,  24  So.  57;  McClarin  v.  Ander- 
son, 109  Ala.  571,  19  So.  982;  Wooten 
v.  Steel,  109  Ala.  563,  19  So.  972,  55 
Am.  St.  Eep.  947.  Ark.— -Smith  v.  El- 
lison, 80  Ark.  447,  '87  S.  W.  666';  Euclid 
Ave.  Nat.  Bank  v.  Judkins,  66  Ark. 
486,  51  S.  W.  632;  Hunt  v.  Weiner,  39 
Ark.  70.  Cal. — Jenner  v.  Murphy,  6 
Oal.  App.  434,  92  Pac.  405.  Ga. 
Stephens  v.  Beal,  4  Ga.  319.  111.— Daw- 
son v.  First  Nat.  Bank,  228  111.  577,  81 
N.  E.  1128;  French  v.  Commercial  Nat. 
Bank,  199  111.  213,  65  N.  E.  252;  An- 
drews v.  B-onnerstag,  171  111.  329,  49 
N.  -E.  558;  Dillman  <o.  Nadelhoffer,  162 
111.  625,  45  N.  E.  680.  Kan.— Metzger 
v.  Burnett,  5  Kan.  App.  374,  48  Pac. 
599.  Ky.— Cress  v.  Belknap  H.  &  Mfg. 
Co.,  113  S.  W.  93;  O'Kane  v.  Vinnedge, 
108  Ky.  34,  55  S.  W.  711.  Minn.— Lane 
v.  Innes,  43  Minn.  137,  45  N.  W.  4; 
"Wadsworth  v.  Schisselbauer,  32  Minn. 
84,  19  N.  W.  390. 

In  many  of  the  states  a  lien  attaches 
upon  real  estate  on  the  entry  of  judg- 
ment, and  no  additional  force  is  given 
by  issue,  levy  and  return  of  execution, 
and  it  is  therefore  unnecessary.  TJ.  S. 
Lazarus  Jewelry  Co.  v.  Steinhardt,  112 
Fed.  614,  50  C.  C.  A.  393;  Schofield  v. 
Ute  iC.  &  C.  Co.,  92  Fed.  269,  34  C.  C. 
A.  334.  111. — Lane  v.  Union  Nat.  Bank, 
177  111.  171,  52  N.  E.  361,  69  Am.  St. 
Eep.  216.  Miss. — Fleming  v.  Grafton, 
54  Miss.  79.  Term. — Montgomery  v.  Ma- 
Gee,  7  Humph.  234.  Wis.— Cornell  v. 
Eadway,  22  Wis.  260.  This  has  also 
been  held  in  Tennessee.  See  MeNairy 
V.   Eastland,   10   Yerg.    (Tenn.)    310. 

52.  U.  S.— Nat.  Tube  Wks.  Co.  v. 
Ballou,  146  U.  S.  517,  13  Sup.  Ct.  165, 
3'6  L.  ed.  1070;  Taylor  v.  Bowker,  111 
U.  S.  110,  4  Sup.  Ct.  397,  28  L.  ed. 
368;  Jones  v.  Green,  1  Wall.  330,  17 
L.  ed.  553;  Beswick  v.  Dorris,  174  Fed. 
502.  Colo. — Burdsall  v.  Waggoner,  4 
Colo.  256;  Rose  <o.  Dunklee,  12  Colo. 
App.  403,  56  Pac.  342.  Fla.— Neubert 
v.  Massman,  37  Fla.  91,  19  So.  625; 
Barrow  v.  Bailey,  5  Fla.  9.  111. — Ladd 
V.  Judson,  174  111.  344,  51  N.  E.  '838, 
66  Am.  St.  Eep.  267;  Heacock  v.  Du- 
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rand,  42  111.  230;  Alexander  v.  Tarns,  13 
111.  221;  Ballentine  v.  Beall,  4  111.  203; 
Nordlinger  v.  Ostatag,  66  111.  App.  661. 
Ky. — See  Tippenhauer  's  Exrx.  v.  New- 
port Boiling  Mill  Co.,  32  Ky.  L.  Eep. 
209,  105  S.  W.  440.  Me.— Griffin  v. 
Nitcher,  57  Me.  270,  compare  Brown  v, 
J.  Wayland  Kimball  Co.,  84  Me.  492, 
24  Atl.  1007.  Md.— Trego  v.  Skinner, 
42  Md.  426,  compare  Abranrson  v.  Hor- 
ner, 115  Md.  232,  80  Atl.  907,  as  to 
whether  even  a  judgment  is  necessary. 
Mich. — Eames  v.  Mauley,  121  Mich.  300, 
80  N.  W.  15;  Grenell  v.  Ferry,  110  Mich. 
262,  68  N.  W.  144;  Tyler  v.  Peatt,  30 
Mich.  63.  N.  J. — Green  v.  Tantum,  19 
N.  J.  Eq.  105.  N.  M— Albright  ft 
Texas,  S.  F.  &  N.  R.  Co.,  8  N.  M. . 
422,  46  Pac.  448.  But  see  Grunsfeld 
Bros.  v.  Brownell,  12  N.  M.  192,  7'6 
Pac.  310;  Early  Times  D.  Co.  v.  Zeiger, 
9  N.  M.  31,  49  Pac.  723  (that  even  a 
judgment  is  unnecessary).  Jf.  T. 
Frothingham  v.  Hodenpyl,  135  N.  Y. 
630,  32  N.  E.  240;  Spelman  v.  Fried- 
man, 130  N.  Y.  421,  29  N.  E.  765;  Adsit 
v.  Butler,  87  N.  Y.  585;  Child  v.  Brace, 
4  Paige  Ch.  309;  Lovejoy  v.  Chapin,  115 
N.  Y.  Supp.  947;  Kraemer  v.  Williams, 
131  App.  Div.  236,  115  N.  Y.  Supp.  721; 
Egan  v.  Hagan,  119  App.  Div.  189,  104 
N.  Y.  Supp.  247.  N.  C. — Grimsley  v. 
Hooker,  56  N.  C.  4,  67  Am.  Dec.  227. 
E.  I. — First  Nat.  Bank  v.  Eandall,  20 
E.  I.  319,  38  Atl.  1055,  78  Am.  St.  Eep. 
367.  S.  C. — Screven  v.  Bostick,  2  McCord 
Eq.  410,  16  Am.  Dec.  664.  S.  D.— Brown 
v.  Edmonds,  9  S.  D.  273,  68  N.  W.  734. 
Tenn. — Putnam  v.  Bentley,  8  Baxt.  84. 
Vt.— Bassett  v.  St.  Albans  Hotel  Co.,  47 
Vt.  313.  Wis.— Level  Land  Co.  ».  Siv- 
yer,  112  Wis.  442  88  N.  W.  317;  Ellis 
v.  Southwestern  Land  Co.,  108  Wis. 
313,  84  N.  W.  417,  81  Am.  St.  Eep.  909; 
Krouskop  v.  Krouskop,  95  Wis.  296,  70 
N.  W.  475;  Gilbert  v.  Stockman,  81  Wis. 
602,  51  N.  W.  1076,  52  N.  W.  1045,  29 
Am.   St.   Eep.  922. 

Necessary  To  Fix  Lien. — Lazarus 
Jewelry  Co.  %.  Steinhardt,  112  Fed. 
614,  50  C.  C.  A.  393.  See  also  Angell 
v.  Draper,  1  Vern.  399,  23  Eng.  Reprint 

The  return  of  an  execution  unsatis- 
fied gives  the  judgment  creditor  no  spe- 
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where  the  judgment  was  rendered,  and  returned  unsatisfied,  it  is  not 
necessary  that  an  execution  be  also  issued  to  the  county  where  the 
property  described  in  the  action  to  set  aside  the  fraudulent  conveyance 


cifie  lien  on  property  not  subject  to 
execution,  and  he  can  only  obtain  a 
lien  by  the  aid  of  a  court  of  equity. 
When  he  has  pursued  the  property  of 
the  debtor  into  that  court,  he  is  en- 
titled to  a  preference  as  a  reward  of 
his  vigilance.  Ballentine  v.  Beall,  4  111. 
203. 

In  Michigan,  the  rule  is  strictly  ob- 
served. Ideal  Clothing  Co.  v.  Hazle, 
126  Mich.  262,  85  N.  W.  7-35. 

In  Nebraska,  a  plaintiff  who  has 
obtained  an  attachment  upon  specific 
real  estate  in  this  state,  and  recovered 
judgment  thereon,  may  maintain  an  ac- 
tion in  equity  to  set  aside  a  fraudulent 
conveyance  of  the  real  estate  by  the 
judgment  defendant,  without  the  is- 
suing and  return  of  a  general  execu- 
tion upon  such  judgment.  Grandin  v. 
First  Nat.  Bank  of  Chicago,  70  Neb. 
730,  98  N.  W.  70.  See  Morgan  v.  Bogue, 
7  Neb.  429;  Hayek  v.  Praeheil,  4  Neb. 
(Unof.)   528,  95  N.  W.  35. 

In  New  Jersey  it  is  held  the  issuance 
of  the  execution  is  sufficient,  the  ef- 
fect of  the  legislation  being  to  give  to 
a  judgment  creditor  who'  has  delivered 
his  writ  to  the  sheriff  a  special  interest 
in  the  goods  of  the  debtor.  Hall  v. 
Nash,  58  N.  J.  Eq.  554,  43  Atl.  683. 

In  New  York  the  issue  of  execution 
is  regulated  by  Code  Civ.  Proc,  §1872, 
and  the  complaint  must  allege  the  is- 
suance and  return  in  accordance  there- 
with. Pendleton  v.  Friedman,  135  App. 
Div.  420,  US  N.  Y.  Supp.  994;  Jewett 
v.  Maytham,  59  Misc.  56,  109  N.  Y. 
Supp.  1000. 

Defendants  Residing  in  Different 
Counties. — Where  judgment  is  recovered 
against  two  defendants  residing  in  dif- 
ferent counties,  and  the  only  execution 
issued  was  against  the  county  where 
one  resided,  it  is  insufficient,  it  being 
necessary  to  also  issue  execution  in  the 
county  where  the  other  defendant  had 
his  residence,  before  it  can  be  said  that 
the  legal  remedies  had  been  exhausted. 
Lovejoy  v.  Chapin,  115  N.  Y.  Supp. 
947;  Child  v.  Brace,  4  Paige  Ch.  (N.  Y.) 
309. 

_  One  Execution  Sufficient. — One  execu- 
tion having  been  issued  upon  the  judg- 
ment and  having  been  returned  unsat- 
isfied, .the  right  to  file  a  creditor's  bill 


accrued  if  there  was  property  to  be 
reached  thereby.  Bogers  v.  Dimon,  106 
111.  App.  201. 

Return  "'No  Property"  Insufficient. 
The  faet  that  a  writ  of  execution  has 
been  issued  and  returned  nulla  bona 
is  not  sufficient,  the  return  must  show 
as  reason  for  its  being  unsatisfied  that 
the  officer  could  find  no  property 
whereon  to  make  a  levy.  Buckeye  En- 
gine Co.  v.  Donan  Brew.  Co.,  47  Fed.  6. 

The  assignee  of  a  judgment  need  not 
issue  a  new  execution  thereon  before 
filing  a  creditor's  bill  against  the  de- 
fendant. Strange  v.  Longley,  3  Barb. 
Ch.  (N.  Y.)  650. 

Sheriff's  return  of  an  execution  un- 
satisfied, merely  because  he  was  in- 
structed to  do  so  by  plaintiff's  attor- 
ney, is  not  a  sufficient  compliance  with 
the  rule.  Scheubert  v.  Honel,  152  111. 
313,  38  N.  E.  913. 

Death  of  Debtor. — "That  the  debtor 
himself  may  be  deceased  forma  no  legal 
excuse  for  the  omission  to  issue  the 
execution  .  .  .  that  it  must  issue  be- 
fore the  creditor's  suit  can  be  main- 
tained, although  the  debtor  himself 
may  be  deceased  was  held  in  Estes  v. 
Wilcox,  67  N.  Y.  264."  Ldchtenberg 
v.  Herdtfelder,  67  How.  Pr.  (N.  Y.) 
196. 

When  Return  Not  Essential. — Where 
the  land  is  levied  upon  under  the  execu- 
tion, the  execution  creditor  may  at 
once  proceed  in  equity  to  set  aside  the 
fraudulent  conveyance  and  enforce  the 
lien  of  the  execution.  Howard  v.  Ray- 
mers,  64  Neb.  213,  89  N.  W.  1004. 

One  Execution  Sufficient,  Creditor 
Holding  Plural  Judgments. — A  com- 
plaint will  not  be  dismissed  for  the 
reason  that  an  execution  had  only  been 
issued  and  returned  on  one  of  the 
judgments  held  by  the  creditor.  This 
course  being  sufficient  to  give  the  court 
jurisdiction.  The  St.  John  Woodwork- 
ing Co.  v.  Smith,  82  App.  Div.  348,  82 
N.  Y.  Supp.  1025,  affirmed,  178  N.  Y. 
629,  71  N.  E.  1139. 

The  return  of  an  execution  unsatis- 
fied will  support  an  action  notwith- 
standing a  claim  of  failure  to  serve 
process  on  one  of  the  members  of  a 
partnership,  the  action  being  brought 
to   set   aside   a   transfer   by   the   firm. 

Vol.  X 


136 


FRAUDULENT  CONVEYANCES 


is  situated,  though  the  judgment  was  also  docketed  in  that  county  be- 
fore the  commencement  of  the  action.53 

Time  of  Return.  —  A  return  of  the  execution  before  day  named 


c. 


in  the  writ  does  not  affect  the  creditor's  right  to  maintain  the  action.64 
d.     Exception     to    Rule.  —  (I.)    Insolvent  Estates.  —  In    proceedings 
against  insolvents,  an  execution  being  of  no  practical  utility  is  not  re- 
garded as  essential  to  give  the  court  jurisdiction;55  but  it  is  held  that 


King  v.  Baer,  31  Mise.  308,  64  N.  Y. 
Supp.  22.8. 

Exception. — "After  a  creditor  has 
secured  a  lien  by  attachment  upon 
property  fraudulently  conveyed,  and 
has  recovered  a  judgment  against  the 
grantor,  upon  which  execution  is  to 
issue,  the  court  in  equity  has  the  in- 
dependent and  auxiliary  jurisdiction  to 
set  aside  the  conveyance  in  order  to 
clear  away  a  cloud  upon  the  title,  so 
that  the  interest  of  the  debtor  may  be 
sold  to  better  advantage  for  both  his 
and  his  creditor's  benefit."  First  Nat. 
Bank  of  Shreveport  v.  Eandall,  20  B.  I. 
319,  38  Atl.  1055,  78  Am.  St.  Bep.  367; 
McKenna  v.  Orowley,  16  B.  I.  364,  17 
Atl.  354. 

53.  Krause  v.  Hoeffken,  117  Minn. 
523,  185  N.  W.  979;  Lanahan  v.  Caffrey, 
40  App.  Div.  124,  57  N.  Y.  Supp.  724. 

"When  the  execution  is  not  directed 
to  the  county  in  which  the  judgment 
was  rendered,  then  it  must  be  to  the 
county  of  the  residence  of  that  defend- 
ant against  whom  it  is  desired  to  in- 
stitute an  equitable  action."  Proctor 
v.  Bell's  Admr.,  97  Ky.  98,  30  S.'W. 
15. 

Where  the  judgment  debtor  has  a 
fixed  and  known  place  of  residence 
within  the  state,  at  the  time  of  issuing 
the  execution  against  him,  and  has  vis- 
ible property  in  the  county  in  which 
he  resides  sufficient  to  satisfy  .  the 
execution,  and  which  may  be  reached 
by  it,  and  the  judgment  is  in  the 
supreme  court,  so  that  an  execution 
may  be  issued  to  that  county,  it  will 
be  a  good  defense  to  the  complainant's 
bill,  that  he  has  neglected  to  issue  an 
execution  to  that  county.  Child  v. 
Brace,  4  Paige  (N.  Y.)   309. 

A  creditor's  bill  must  state  affirm- 
atively that  the  execution  at  law  was 
issued  to  the  county  where  the  judg- 
ment debtor  resided  at  the  time  of 
issuing  the  execution,  otherwise  the  bill 
cannot  be  sustained.  It  is  not  sufficient, 
in  the  preliminary  part  of  the  bill,  to 
state  that  the  defendant  was  resident 
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of  such  a  county.  This  refers  only 
to  the  time  of  filing  the  bill,  and  not 
to  the  time  of  issuing  the  execution. 
Smith  v.  Fitch,  1  Clarke 's  Ch.  (N.  Y.) 
265. 

Where  execution  was  issued  to  the 
county  where  the  property  was  situated 
and  the  debtor  has  absconded,  it  is  not 
necessary  that  execution  should  have 
issued  to  the  county  where  the  debtor 
last  resided.  Allis  v.  Newman,  33  Neb. 
597,  614,  50  N.  W.  1048. 

Upon  a  sufficient  and  legal  excuse 
for  failure  .to  issue  execution  in  the 
county  where  the  defendant  resided  be- 
ing shown,  the  fact  that  it  was  issued 
to  a  different  county  may  be  sufficient. 
Merchants  &  Mechanics  Bank  v.  Grif- 
fith, 10  Paige  (N.  Y.)  519. 

Issuance  of  execution  to  the  county 
where  the  judgment  was  rendered  has 
been  held  sufficient.  Eiddle  v.  Motley, 
1  Lea  (Tenn.)  468.  See  also  Embree 
v.  Reeve,   6  Humph.   (Tenn.)   37. 

54.  Clark  v.  Walter  T.  Bradley  C.  L. 
&  C.  Co.,  6  App.  Cas.  (D.  C.)  437; 
Mehler  v.  Cornwell,  3  App.  Cas.  (D.  C.) 
92. 

The  filing  of  the  action  on  the  return 
day  of  the  execution  is  not  premature. 
Williams  v.  Hubbard,  1  Mich.  446. 

Execution  Returned  Before  Return 
Day. — In  some  jurisdictions  the  stat- 
ute" provides  when  the  execution  is  to 
be  returned  ■  and  that  an  action  can- 
not be  maintained  until  after  the  re- 
turn day  of  the  execution,  though  the 
execution  be  previously  returned.  First 
Nat.  Bank  v.  Dwight,  83  Mich.  189,  47 
N.  W.  111.  See  also  Suydam  v.  Beals, 
4  McLean  12,  23  Fed.  Cas.  No.  13,653. 

55.  U.  S.— -Case  v.  Beauregard,  101 
U.  S.  688,  25  L.  ed.  1004;  The  Holladay 
Case,  27  Fed.  830.  Ark. — Riggin  v.  Hil- 
lard,  56  Ark.  476,  20  S.  W.  402,  35 
Am.  St.  Bep.  113.  Cal.— Heyneman  v. 
Dannenberg,  6  Cal.  376,  65  Am.  Dec. 
519.  Colo. — Livingston  v.  Swofford 
Bros.  D.  G.  Co.,  12.  Colo.  App.  320,  5fi 
Pac.  355.  Conn. — Botsford  v.  Beers,  11 
Conn.  369.     Ga. — Thurmond  v.  Reese,  3 
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the  creditor  must  have  his  claim  allowed  against  the  estate  of  an  in- 
solvent before  he  can  maintain  a  bill.56 

(II.)  Actions  Against  Administrator.  —  Under  the  Illinois  statute  an 
execution  cannot  issue  against  an  administrator  so  as  to  reach  per- 
sonal assets,  therefore  it  is  unnecessary  to  issue  an  execution  as  a 
preliminary  requisite.67 

(ni.)  No  Property  Subject  to  Execution.  —  It  has  also  been  held  that 
the  issuance  of  an  execution  is  not  a  necessary  prerequisite  when  it  ap- 
pears that  a  debtor  has  no  property  subject  to  execution  at  law  and 
the  issuance  of  an  execution  would    be    of    no    practical    utility.68 

P.  Necessity  for  Exhausting  Remedy  by  Attachment  oe  Gar- 
nishment.—  That  there  was  also  a  remedy  by  garnishment  is  no 
objection  to  the  maintenance  of  the  action,  when  it  appears  that  a 
multiplicity  of  suits  would  result  unless  a  court  of  equity  granted 
relief.59  There  is,  however,  authority  that  when  there  is  an  adequate 
remedy  by  attachment  or  garnishee  process,  the  action  is  not  main- 


Ga.  449,  46  Am.  Dec.  440.  111.— Blair 
v.  Illinois  Steel  Co.,  159  111.  350,  42 
N.  E.  895,  31  L.  E.  A.  269;  Steere  tt 
Hoagland,  39  111.  264.  la.— O'Brien.  t\ 
Stambaeh,  101  Iowa  40,  69  N.  W.  1133, 
■63  Am.  St.  Eep.  368;  Gordon  v.  Worth- 
ley,  48  Iowa  429;  Tieonie  Bank  V.  Har- 
vey, 16  Iowa  141;  Postlewait  v.  Howes, 
3  Iowa  365.  Mo. — Turner  v.  Adams, 
46  Mo.  95;  Wilson  v.  Salisbury,  167 
Mo.  App.  191,  151  S.  W.  194;  Paddock- 
Hawley  Iron  Co.  V.  McDonald,  61  Mo. 
App.  559.  Neb. — Chamberlain  Banking 
House  v.  Turner  Frazer  Merc.  Co.,  66 
Neb.  48,  92  N.  W.  172.  N.  Y.— Payne 
v.  Sheldon,  63  Barb.  169.  N.  C— Brown 
v.  Long,  36  N.  C.  190,  36  Am.  Dec.  43. 
Ohio. — Bomberger  v.  Turner,  13  Ohio 
St.  263,  82  Am.  Dec.  438.  Ore— Fleisch- 
ner  v.  First  Nat.  Bank,  36  Ore.  553,  54 
Pac.  884,  60  Pac.  603,  61  Pac.  345.  Utah. 
Enright  v.  Grant,  5  Utah  334,  15  Pac. 
268.  Wash. — Whitehouse  v.  Point  De- 
fiance T.  &  E.  E.  Co.,  9  Wash.  558,  38 
Pac.  152. 

Where  a  party  fraudulently  convey- 
ing land  is  insolvent  or  has  been  ad- 
judged a  bankrupt,  the  issuance  of  an 
execution  is  not  necessary  before  the 
commencement  of  the  action.  Bowman 
v.  Sherrill,  59  Ore.  603,  117  Pac.  1122. 

In  New  York,  chapter  740  of  the 
laws  of  1894  is  an. amendment  of  chap- 
ter 487  of  the  laws  of  1889,  enabling 
"a  creditor  of  a  deceased  insolvent 
debtor,  for  the  benefit  of  himself  and 
the  other  creditors,  to  bring  an  equit- 
able action  in  the  nature  of  a  creditor's 
bill  without  the  necessity  of  a  previous 


judgment,  and  the  issuance  of  an  un- 
satisfied execution;  and  the  power  of 
the  creditor  to  commence  such  a  suit 
does  not  depend  upon  the  existence  of 
a  legal  representative  of  the  deceased, 
or  his  refusal  to  act.  The  statute  is 
an  enlargement  of  an  old  remedy  which 
was  provided  in  chapter  314  of  the  laws 
of  1858."  Lilienthal  v.  Drucklieb,  92 
Fed.  753,  34  C.  C.  A.  657. 

A  judgment  and  return  of  execution 
unsatisfied  are  not  necessary  to  enable 
a  trustee  in  bankruptcy  to  maintain  an 
action  in  equity  to  set  aside  transfers 
of  property  by  the  bankrupt  in  fraud 
of  creditors,  since  under  the  bankrupt 
act  neither  the  trustee  nor  the  cred- 
itors whom  he  represents  could  obtain 
such  a  judgment.  Mueller  v.  Bruss, 
112  Wis.  406,  88  N.  W.  229. 

56.  Scripps  v.  King,  103  111.  469. 

57.  Steere  v.  Hoagland,  39  111.  264. 

58.  Johnson  v.  Powers,  139  U.  S. 
156,  11  Sup.  Ct.  525,  35  L.  ed.  112; 
Sage  v.  Memphis  &  Little  Eock  E.  E. 
Co.,  125  U.  S.  361,  8  Sup.  Ct.  887,  31 
L.  ed.  694;  Adler-Goldman  Commission 
Co.  v.  Williams,  211  Fed.  530;  Lazarus 
Jewelry  Co.  v.  Steinhardt,  112  Fed. 
614,  50'  C.  C.  A.  393;  Schofield  v.  Ute 
Coal  &  Coke  Co.,  92  Fed.  269,  34  C.  C. 
A.  334. 

59.  Ala. — Guyton  v.  Terrill,  132  Ala. 
66,  31  So.  83.  Mo.— Pickel  v.  Pickel, 
243  Mo.  641,  147  S.  W.  1059.  Miss. 
Vicksburg,  etc.  E.  Co.  v.  Phillips,  64 
Miss.  108,  1  So.  7. 

In  Washington  the  remedy  by  cred- 
itor's bill  in  equity  to  set  aside  fraud- 
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tainable,   there  being  an  adequate  remedy  at  law.60     Such  defense, 
however,  when  permissible,  must  be  pleaded.*1 

IX.  ACTION  AFTER  DEATH  OF  DEBTOR,  —  A.  By  Personal 
Representative.  —  In  some  jurisdictions  it  is  by  statute  made  the  duty 
primarily  of  the  representative  to  institute  proceedings  to  set  aside  a 
fraudulent  conveyance  made  by  the  decedent.62  But  if  the  executor 
or  administrator  collude  with  the  fraudulent  vendee,  or  after  reason- 
able request,  refuse  to  take  proceedings  to  impeach  his  title  and  reach 
the  property  in  his  hands,  a  creditor  may  maintain  an  action  against 
him  and  the  executor  or  administrator  for  that  purpose,63  and  in  such 
case  the  complaint  must  allege  the  failure  of  the  representative  of  the 
estate  to  do  his  duty.6*  The  representative  of  the  estate  as  well  as 
the  transferees  should  be  made  parties  defendant.65     In  an  action 


ulent  conveyances  and  subject  real  es- 
tate to  sale  free  from  any  cloud  oc- 
casioned by  such  conveyances  is  not 
abolished  by  the  enactment  of  statutes 
in  aid  of  executions  on  judgments  at 
law,  but  the  judgment  creditor  is  en- 
titled in  such  cases  to  maintain  pro- 
ceedings on  the  equitable  side  of  the 
court,  whenever  his  complaint  shows 
that  the  relief  which  the  law  affords 
would  not  be  full  and  adequate.  Ander- 
son v.  Provident  Life  &  Trust  Co.,  25 
Wash.  20,  64  Pae.  933. 

60.  Ind. — May  v.  Greenhill,  80  Ind. 
124.  Mo. — Wells  &  Wiggins  Gro.  Co. 
v.  Clark's  Exr.,  79  Mo.  App.  401.  Pa. 
Bank  v.  Kern,  193  Pa.  59,  44  Atl.  331. 

In  Oregon,  the  equitable  jurisdiction 
ordinarily  asserted  by  means  of  the 
creditor's  bill  is  not  superseded  by  the 
garnishee  process  and  "where  garnishee 
proceedings  have  not  been  invoked  to 
the  extent  of  obtaining  a  trial  upon 
the  merits,  a  creditor's  bill  will  lie  to 
uncover  property  transferred  for  the 
purpose  of  defrauding  creditors."  Mat- 
lock v.  Babb,  31  Ore.  516,  49  Pac.  873; 
Salbin  v.  Anderson,  31  Ore.  487,  49 
Pac.  870. 

61.  Schneider  v.  Patton,  175  Mo. 
684,  726,  75  S.  W.  155. 

62.  Cal. — Emmons  v.  Barton,  109 
Cal.  «62,  42  Pac.  303;  Hills  v.  Sher- 
wood, 48  Cal.  386.  Ore. — Marks  Co. 
v.  Coats,  37  Ore.  600,  62  Pac.  488.  Utah. 
Fehringer  v.  Bank,  23  Utah  396,  64  Pae. 
1108. 

63.  Prentiss  v.  Bowden,  145  N.  T. 
342,  40  N.  E.  13;  National  Bank  of 
West  Troy  v.  Levy,  127  N.  Y.  549,  28 
N.  E.  592;  Pate  v.  Graham,  11  N.  Y. 
237;     Everingham    p.    Vanderbilt,  51 
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How.  Pr.  (N.  Y.)  177,  182.  See  Lich- 
tenberg  v.  Herdtfelder,  103  N.  Y.  302, 
8  N.  E.  526,  as  to  proceeding  to  com- 
pel executor  to  institute  action. 

Beal  Property. — Ordinarily,  a  creditor 
of  the  estate  of  a  deceased  person  can- 
not maintain  an  action  against  a  fraud- 
ulent vendee  of  the  latter  to  impeach 
the  sale  of  personal  property,  unless . 
the  executor  or  administrator  should 
collude  with  the  fraudulent  vendee,  or, 
after  reasonable  request,  refuse  to  take 
proceedings  to  impeach  the  title  and 
reach  the  property  in  his  hands.  But' 
this  rule,  generally,  applies  only  to  per- 
sonal property,  over  which  the  executor 
or  administrator  has  exclusive  control. 
In  respect  to  real  estate,  that  law 
having  designated  no  person,  especially, 
to  vindicate  the  rights  of  those  who 
have  been  injured  by  the  fraud,  a  cred- 
itor/ can  maintain  an  action  against  the 
grantee  of  his  debtor,  to  set  aside  an 
alleged  fraudulent  deed.  Phelps  V. 
Piatt,  50  Barb.   (N.  Y.)  430. 

If  the  fraudulent  grantee  be  one  of 
the  executors,  and  refuses  to  restore 
the  lands,  he  can  be  removed,  or  an 
action  might  be  brought  by  the  re- 
maining executors  making  the  delin- 
quent a  defendant.  Liehtenberg  V. 
Herdtfelder,  103  N.  Y.  302,  8  N.  E. 
526. 

64.  Prentiss  <v.  Bowden,  145  N.  Y. 
342,  40   N.  E.  13. 

65.  Prentiss  v.  Bowden,  145  N.  Y. 
342,  40  N.  E.  13;  National  Bank  of 
West  Troy  v.  Levy,  127  N.  Y.  549,  28 
N.  E.  592;  Harvey  v.  McDonnell,  113 
N.  Y.  526,  21  N.  E.  695.  See  also  In  re 
Moulton's  Est.,  10  N.  Y.  ©upp.  717,  725. 
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by  the  personal  representative  it  is  sufficient  if  the  complaint  uses  the 
language  of  the  statute  in  stating  a  case  provided  for  therein.66 

B.  By  Ceeditoe.  —  In  other  jurisdictions  the  primary  right  to  in- 
stitute the  action  is  in  the  creditor,  though  the  statute  also  confers  the 
right  on  the  personal  representative.67  The  creditor  receives  no 
preference  over  the  other  creditors  of  the  estate,  the  estate  being  im- 
pounded for  the  benefit  of  all  the  creditors.68  Insolvency  of  the  estate 
must  be  alleged.69 

Necessity  for  Judgment.  —  It  is  held  that  as  the  creditor  stands  as 
trustee  in  the  place  of  the  administrator  he  need  not  be  a  judgment 
creditor,70  but   the   claim  of  the  creditor  must  have  been  allowed 


66.  Ackerman  v.  Merle,  137  Cal.  157, 
69  Pac.  982. 

67.  National  Bank  of  Eepublic  v. 
Thurber,  39  Misc.  13,  78  N.  Y.  Supp. 
766. 

In  California,  the  creditor  must  make 
an  application  requiring  the  executor 
or  administrator  to  bring  the  action. 
Whether  the  creditor  may  thereafter 
institute  the  action  upon  the  failure  of 
the  executor  ot  administrator  to  act  is 
left  in  some  doubt  by  the  decisions 
of  the  supreme  court  of  the  state. 
Beswick  v.  Churchill  (Cal.  App.),  134 
Pac.  722. 

In  Indiana  it  is  held  that  the  remedy 
given  by  statute  to  the  administrator 
was  simply  cumulative  and  that  a  cred- 
itor possesses  the  right  independent  of 
statute.  Tyler  v.  Wilkerson,  20  Ind. 
473,  s.  c,  27  Ind.  450. 

In  Vermont,  leave  of  court  must  be 
obtained  when  the  suit  is  in  the  name 
of  the  executor  or  administrator;  no 
such  action  is  required  when  the  cred- 
itor presents  the  suit  in  his  own  name. 
Farmers  Nat.  Bank  v.  Thomson,  74  Vt. 
442,  52  Atl.  961. 

Such  action  can  only  be  maintained 
by  a  creditor  for  the  benefit  of  him- 
self and  other  creditors  interested  in 
the  estate,  and  unless  it  appears  upon 
the  face  of  the  complaint  that  the 
action  is  being  so  prosecuted,  no  cause 
of  action  is  set  up.  A  statement  to 
that  effect  in  the  title  is  not  sufficient. 
Louis  v.  Belgard,  63  Hun  630,  17  N.  Y. 
Supp.  882. 

The  aetion  may  be  instituted  by  a 
single  creditor.  Bottorff  v.  Covert,  90 
Ind.  508;  Allen  v.  McRae,  91  Wis.  226, 
64  N.  W.  889. 

An  administrator  cannot  maintain  a 
suit  to  recover  property  conveyed  by 
the  decedent  though  the  conveyance 
may  have  been  in  fraud  of  creditors 


and  the  property  may  be  needed  to 
pay  debts  of  the  decedent;  the  proper 
parties  to  act  in  such  case  are  the 
creditors  who  have  been  defrauded. 
Estes  v.  Howland,  15  E.  I.  127,  23  Atl. 
624.  Approved  in  Gardner  v.  Gardner, 
17  R.  I.  751,  24  Atl.  785. 

The  Mississippi  statute  prohibiting 
suits  against  the  administrator  of  an 
estate  does  not  apply  to  a  suit  by  the 
creditors  of  the  intestate,  instituted 
for  the  purpose  of  subjecting  to  the 
payment  of  their  debts,  property  fraud- 
ulently conveyed  by  him  in  his  lifetime. 
Snodgrass  v.  Andrews,  30  Miss.  472,  64 
Am.  Dee.   169. 

68.  Liehtenberg  v.  Herdtfelder,  103 
N.  Y.  302,  8  N.  E.  526. 

69.  Willis  v.  Thompson,  93  Ind.  62, 
failure  to  so  allege  will  render  a  com- 
plaint bad  on  demurrer.  But  see  Davis 
v.  Stovall  (Ala.)",  64  So.  586;  Allen  v. 
McBae,  91  Wis.  226,  64  N.  W.  889. 

70.  Ind. — Heirs  of  Whitney  v.  Kim- 
ball, 4  Ind.  546,  58  Am.  Dec.  638.  Ky. 
Tharp  v.  Feltz's  Admr.,  6  B.  Mon.  6, 
the  estate  being  insolvent.  N.  Y. 
Prentiss  v.  Bowden,  145  N.  Y.  342,  40 
N.  E.  13;  Harvey  v.  McDonnell,  113 
N.  Y.  526,  21  N.  E.  695.  R.  I.— Gard- 
ner v.  Gardner,  17  R.  I.  751,  24  Atl.  785; 
Merchants  Nat.  Bank  v.  Paine,  13  R.  I. 
592.  Wisi — Allen  v.  McRae,  91  Wis. 
226,  64  N.  W.  889. 

See  also  Austin  v.  Morris,  23  S.  C. 
393;  Spencer  v.  Armstrong,  12  Heisk. 
(Tenn.)  707.  But  see  Houston  v.  Mad- 
dux, 179  111.  377,  387,  53  N.  E.  599; 
Magoun  v.  Quigley,  115  App.  Div.  226, 
100  N.  Y.  Supp.  1037. 

When  there  is  no  dispute  as  to  the 
claim  and  the  debtor  died  notoriously 
insolvent  a  creditor  need  not  reduce 
his  claim  to  judgment  before  bringing 
his  action,  nor  is  he  required  to  cause 
letters  of  administration  to  be  taken 
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by    the    probate     court     or    the     representative     of     the    estate.71 
Necessity  for  Execution.  —  Nor  is  the  issuance  of  an  execution  necessary 
to  give  the  court  jurisdiction.72 

X.  PARTIES.  —  A.  Parties  Plaintiff.  —  The  real  parties  in  in- 
terest should  be  made  the  plaintiffs  in  the  action.73  Several  creditors 
may  join  in  the  same  suit  to  set  aside  an  alleged  fraudulent  convey- 
ance executed  by  their  common  debtor,74  or  one  creditor  may  maintain 
the  bill  where  he  simply  charges  fraud  in  the  execution  of  the  con- 


out.    Nieters  v.  Brockman,  11  Mo.  App. 
600. 

71.  Ark. — Williamson  v.  Furbush,  31 
ATk.  539.  Cal. — Hills  v.  Sherwood,  48 
Cal.  386.  111. — Houston  v.  Maddux,  179 
111.  377,  388,  53  N.  E.  599  (discussing 
the  Illinois  cases) ;  Goodman  v.  Kop- 
perl,  169  111.  136,  48  N.  E.  172;  Smith 
17.  Goodrich,  167  111.  46,  47  N.  E.  316; 
Hall  v.  Black,  21  111.  App.  293.  N.  J. 
Borough  of  Kutherford'  v.  Alyea,  54 
N.  J.  Eq.  411,  34  Atl.  1078.  "Wis.— Allen 
v.  McEae,  91  Wis.  2<2'6,  64  N.  W.  889. 

72.  Allen  v.  McEae,  91  Wis.  226,  64 
N.  W.  889. 

Where  it  appears  that  the  estate  of 
the  deceased  debtor  is  insolvent,  that 
there  was  a  collusive  and  fraudulent 
transfer  of  the  decedent's  estate,  there 
is  sufficient  to  justify  the  intervention 
of  a  court  of  equity,  and  the  rule  re- 
quiring the  issuance  and  return  of  an 
execution  is  inapplicable.  Harvey  v. 
McDonnell,  113  N.'  Y.  526,  21  N.  E. 
695;  Everingham  v.  Vanderbilt,  51  How. 
Pr.  (N.  Y.)   177,  185. 

73.  Eddleman  v.  Lentz,  158'  N.  C. 
65,   72  S.  E.   1011. 

74.  Ala. — Gibson  v.  Trowbridge  Fur- 
niture Co.,  93  Ala.  579,  9  So.  370; 
Tower  Mfg.  Co.  v.  Thompson,  90  Ala. 
129,  7  So.  530.  Ark.— Fry  &  Co.  v. 
Kruse,  43  Ark.  142.  Ga. — Maynard  v. 
Armour  Fertilizer  Wks.,  138  Ga.  549,  75 
S.  E.  582.  111.— Ballentine  v.  Beall,  4 
111.  203.  Ind.— 'Campbell  v.  Tomlinson, 
178  Ind.  63,  98  N.  E.  720;  Armstrong 
v.  Dunn,  143  Ind.  433,  41  N.  E.  540; 
Strong  v.  Taylor  School  Twp.,  79  Ind. 
208;  Buffing  v.  Tilton,  12  Ind.  259.  la. 
Garnet  v.  Simmons,  103  Iowa  163,  72 
N.  W.  444.  La.— Blum  &  Co.  v.  Wyly, 
111  La.  1092,  36  So.  202;  Marx  v. 
Meyer,  50  La.  Ann.  1229,  23  So.  923; 
Williams  v.  Hawthorn,  14  La.  Ann.  615. 
Md.— Birely  v.  Staley,  5  Gill  &  J.  432, 
25  Am.  Dec.  303.  Miss.  —  Buck- 
ingham v.  Walker,  51  Miss.  491.  N.  J. 
Kiss  am  v.  Morehouse,  60  N.  J.  Eq.  443, 
45  Atl.  966,  affirming  58  N.  J.  Eq.  364, 
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43  Atl.  891.  N.  Y.— Reed  v.  Stryker, 
4  Abb.  Dec.  26,  reversing  6  Abb.  Pr. 
109;  Brinkerhoff  v.  Brown,  6  Johns. 
Ch.  139.  N.  C— Smith  v.  Summerfield, 
108  N.  C.  284,  12  S.  E.  997.  S.  C. 
Ferst  v.  Powers,  64  S.  C.  221,  41  S.  E. 
974;  Bomar  v.  Means,  37  S.  C.  520,  16 
S.  E.  537,  34  Am.  St.  Eep.  772.  Va. 
Anderson   v.   Mossy   Creek   W.   M.  Co , 

100  Va.  420,  41  S.  E.  854.  Wis.— Gates 
v.  Boomer,  17  Wis.  456. 

See  also  Brumley  v.  Golden,  27  M6. 
App.  160. 

In  Alabama  this  course  is  sustained 
by  common  practice,  though  there  is 
no  statutory  provision  permitting  it. 
Tower  Mfg.  Co.  v.  Thompson,  90  Ala. 
129,  7  So.  530.  And  simple  contract 
creditors  and  judgment  creditors  may 
join  in  a  bill  to  reach  and  subject  to 
the  payment  of  their  respective  claims, 
property  fraudulently  conveyed  by  their 
common  debtor.  Steiner  Land  &  Lumb. 
Co.  v.  King,  118  Ala.  546,  24  So.  35. 
See  also  Brooks  v.  Lowenstein,  124  Ala. 
158,  27  So.  520;  Steiner  v.  Parker,  108 
Ala.  357,  19  So.  386. 

In  New  York,  judgment  creditors 
holding  distinct  and  several  judgments 
may  unite  in  an  action  to  set  aside  a 
conveyance  by  the  common  debtor, 
made  in  fraud  of  creditors.  This  Is 
not  a  rule  of  obligation  but  one  con» 
ferring  authority  merely.  It  has  never 
been  held  that  all  judgment  creditors 
so  situated  were  necessary  parties.  The 
code  does  not  require  the  court  on  ap- 
plication to  compel  a  plaintiff  to  bring 
in  a  judgment  creditor  not  originally 
made  a  party,  although  its  power  to 
direct  it  to  be  done  cannot  be  doubted. 
White's  Bank   of  Buffalo  v.  Farthing, 

101  N.  Y.  344,  4  N.  E.  734. 

"The  judgment  creditors  do  not 
thereby  make  themselves  partners  with 
the  other  creditors,  or  claim  that  they 
have  a  joint  interest  in  the  cause  of, 
action,  but  that,  as  creditors,  they  are 
separate  and  distinct,  having  an  in- 
terest  in   common   to  set  aside  fraud- 
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veyanee  as  against  him,  regardless  of  whether  or  not  there  are  other 
creditors.75  A  creditor  may,  if  he  so  desires,  attack  a  fraudulent 
conveyance  on  behalf  of  himself  and  others  similarly  situated  who 
would  have  liens  on  the  land  in  case  the  conveyance  be  declared  fraud- 
ulent,76 or  he  may  make  such  creditors  defendants,  thus  bringing  their 


ulent  conveyances  of  their  common 
debtor."  Bomar  v.  Means,  37  S.  C. 
5'20,  527,  16  S.  E.  537,  34  Am.  St.  Eep. 
7-72. 

Upon  the  same  principle  that  prior 
creditors  may  unite  in  a  bill  attack- 
ing a  sale  by  the  debtor,  which  was 
fraudulent  and  void  only  as  against 
debts  existing  at  the  time  of  the  trans- 
action, both  existing  and  subsequent 
creditors  may  join  in  an  action  of  this 
character,  which  is  void  as  against  the 
claims  of  each.  O'Neil  v.  Birmingham 
Brew.  Co.,  101  Ala.  383,  13  So.  576. 

75.  Tissier  v.  Wailes  (Ala.),  39  So. 
924;  Orompton  v.  Anthony,  13  Allen 
(Mass.)  33;  Silloway  v.  Columbia  Ins. 
Co.,  8  Gray  (Mass.)  199.  See  also  Oarr 
v.  Huette,  73  Ind.  378;  Hendricks  v. 
Robinson,  2  Johns.  Ch.   (N.  Y.)   283. 

In  Iauch  v.  Be*  Socarras,  56  N.  J. 
Eq.  524,  39  Atl.  3*81,  Vice  Chancellor 
Pitney,  discusses  at  considerable  length 
the  various  classes  of  creditor's  bills 
in  which  the  action  can  properly  be 
said  to  be  necessarily  brought  for  the 
benefit  of  other  creditors  besides  the 
complainant,  dividing  them  into  six 
classes.  Referring  to  the  first  five  it 
is  said:  "In  all  these  cases  the  prop- 
erty reached  becomes  i  assets  in  the 
hands  of  the  court,  to  be  distributed 
among  the  creditors  either  equally  or 
with  certain  priorities.  A  sixth  class 
i  is  that  now  before  the  court,  where  a 
single  judgment  creditor  of  a  living 
debtor  obtains  a  lien  upon  real  estate, 
or,  by  execution,  on  leviable  chattels, 
and  asks  the  aid  of  the  court  either 
to  perfect  an  equitable  title  already 
in  the  defendant  in  execution  or  to 
set  aside  a  fraudulent  conveyance  made 
by  him  to  a  third  party.  Here  the 
prayer  and  remedy  are  simply  to  estab- 
lish the  lien  of  his  judgment,  or  in 
case  of  leviable  chattels,  of  his  execu- 
tion. This  last  class  of  cases,  and  the 
rights  and  remedies  of  the  parties,  are 
in  marked  contrast  with  those  under 
the  other  classes  above  enumerated.  In 
this  last  class  the  complainant,  if  he 
has  the  first  judgment,  has,  of  course, 
the  first  lien,  and  the  result  of  my  re- 
search is  that,  in  this  country  at  least, 


the  surplus,  if  any,  of  the  proceeds 
of  the  sale  of  real  estate  does  not 
necessarily  become  assets  in  the  hands 
of  the  court,  to  be  marshalled  and  dis- 
tributed among  the  other  creditors  with- 
out regard  to  the  date  of  the  accrual 
of  their  debts." 

"The  creditor  who  first  institutes  a 
suit  in  chancery  to  avoid  a  fraudulent 
conveyance,  is  entitled  to  relief,  with- 
out regard  to  other  creditors  standing 
in  the  same  right,  but  who  have  not 
made  themselves  joint  parties  with 
him."  McCalmont  v.  Lawrence,  1 
Blatchf.  232,  15  Fed.  Cas.  No.  8,676. 

76.  U.  S.— Childs  v.  N.  B.  Carlstein 
Co..  76  Fed.  86.  111.— Ballentine  v. 
Beall,  4  111.  203.  N.  J.— Iauch  v.  De 
Socarras,  56  N".  J.  Eq.  524,  39  Atl.  381 
(containing  an  exhaustive  review  of  the 
cases  in  this  and  other  jurisdictions  on 
this  question).  N.  Y. — Lallman  v. 
Hovey,  92  Hun  419,  36  N.  Y.  Supp. 
662.  Ohio. — Bowlus  v.  Shanabarger,  10 
Ohio  Cir.  Dec.  167,  19  Ohio  C.  C.  137. 
W.  Va.— Davis  v.  Halstead,  70  W.  Va. 
572,  74  S.  E.  725. 

The  action  must  be  brought  for  the 
benefit  of  all  creditors  similarly  sit- 
uated. Mallouk  v.  American  Exchange 
Nat.  Bank,  142  N.  Y.  Supp.  724. 

After  a  bill  by  a  judgment  creditor 
to  set  aside  a  conveyance  of  land  by 
the  judgment  debtor  to  a  third  party, 
on  the  ground  that  it  was  made  in 
fraud  of  the  judgment  creditor,  and 
answer  thereto  and  issue  joined  there- 
on and  reference  to  a  vice-chancellor, 
it  is  improper  practice  to  permit  other 
judgment  creditors  to  be  made  parties 
complainant  in  that  suit  without  notice 
of  an  application  for  that  purpose  to 
both  complainant  and  the  defendant 
who  holds  the  title  and  who  is  alleged 
to  be  a  fraudulent  grantee,  or  consent 
of  both.  Perrine  v.  Perrine,  63  N.  J. 
Eq.  483,  52  Atl.  927,  affirmed,  65  N.  J. 
Eq.  719,  60  Atl.  1134. 

The  effect  of  this  is  to  prevent  each 
creditor  from  instituting  an  independ- 
ent suit.  Davis  v.  Halstead,  70  W.  Va. 
572,  74  S.  E.  725.  See  U.  S.— Hatch 
v.  Bancroft-Thompson  Co.,  67  Fed.  802, 
807.       Mass. — Crease    v.    Babcock,    10 
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claims  into  the  action,77  or  they  may  come  in  one  by  one  and  make 
themselves  parties  plaintiff.78 

B.  Parties  Defendant.  —  1.  In  General.  —  All  persons  interested 
should  be  made  parties,79  but  whether  a  particular  person  is  a  proper 
party  is  often  a  matter  of  discretion,  to  be  determined  by  the  court/0 
One  having  no  interest  in  the  controversy  should  not  be  made  a  party 
thereto.81 


Mete.  525.  N.  Y. — Morgan  v.  New 
York  &  A.  E.  Co.,  10  Paige  390,  40  Am. 
Dec.  244. 

77.  Bowlus  v.  Shanabarger,  10  Ohio 
Cir.  Dec.  167,  19  Ohio  C.  C.  137;  Davis 
v.  Halstead,  70  W.  Va.  572,  74  S.  E. 
725. 

Attaching  Creditor. — A  creditor  who 
has  obtained  a  lien  by  attachment  not 
yet  reduced  to  judgment,  is  a  proper 
party  plaintiff  to  the  proceeding. 
Shanks  v.  Simon,  57  Kan.  385,  46  Pac. 
W4. 

Statute  of  Limitations. — The  implead- 
ing of  a  creditor  as  a  party  to  the  ac- 
tion stays  the  Tunning  of  the  statute 
of  limitations.  Davis  v.  Halstead,  70 
W.  Va.  572,  74  S.  E.  725. 

The  plaintiff  should  make  formal 
parties  to  his  suit,  either  as  plaintiffs 
or  defendants,  all  creditors  who  have 
obtained  judgments  in  the  courts  of 
record  in  the  county  in  which  are  sit- 
uated the  lands  of  the  debtor,  which 
are  sought  to  be  subjected  to  the  pay- 
ment of  the  judgments,  and  also  all 
creditors  who  have  obtained  judgments 
in  courts  of  record  or  before  justices 
in  any  part  of  the  state,  and  have  had 
them  recorded  in  the  judgment-lien 
docket  of  said  county.  Pappenheimer 
v.  Koberts,  24  W.  Va.  702;  Neely  v. 
Jones,  16  W.  Va.  625,  37  Am.  Rep. 
794. 

78.  TJ.  S. — Myers  v.  Fenn,  5  Wall. 
205,  18  L.  ed.  604.  Ind.— Doherty  v. 
Holliday,  137  Ind.  282,  32  N.  E.  315, 
36  N.  E.  907.  Ky.-nSawyers  v.  Lang- 
ford,  5  Bush  539.  Ore. — Pleischner  v. 
Pirst  Nat.  Bank,  36  Ore.  553,  54  Pac. 
884,  60  Pac.  603,  61  Pac.  345. 

See  Anderson  v.  Mossy  Oreek  Woolen 
Mills  Co.,   100  Va.   420,   41   S.   E.   854. 

A  surety  may  join  in  the  suit.  Wal- 
ler v.  Todd,  3  Dana  (Ky.)  503,  28  Am. 
Dec.  94. 

The  court  has  power  to  permit  one 
similarly  situated  to  come  in,  although 
it  does  not  appear  from  either  the 
summons  or  complaint  that  the  action 
was  brought  not  only  in  behalf  of  the 
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plaintiffs  themselves  but  all  other  cred- 
itors similarly  situated.  Lallman  v 
Hovey,  92  Hun  419,  36  N.  Y.  Supp. 
662.  ™ 

But  see  lauch  v.  De  Socarras,  56  N. 
J.  Eq.  524,  '39  Atl.  381,  in  which  it  was 
held  that  after  a  judgment  creditor 
has  filed  a  bill  for  the  benefit  of  him- 
self alone,  to  set  aside  a  fraudulent 
conveyance  of  land  made  by  the  judg- 
ment debtor,  who  is  still  alive,  and  to 
establish  the  lien  of  the  judgment, 
other  judgment  creditors  are  not  en- 
titled to  join  as  parties  complainant 
against  the  protest  of  defendants, 
though    complainant    consents. 

79.  Fla. — Howse  v.  Moody,  14  Pla. 
59.  Ga. — Greer  v.  Andrew,  133  Ga.  193, 
.65  S.  E.  416.  111.— Gudgel  v.  Kitter- 
man,  108  111.  50.  Md.— Whitman  v. 
United  Surety  Co.,  110  Md.  421,  72  Atl. 
1042;  Mishler  v.  Pinch,  104  Md.  182, 
64  Atl.  945.  Va. — Simon  v.  Ellison,  90 
Va.  157,  17  S.  E.  836. 

In  a  bill  by  a  creditor  to  set  aside 
a  conveyance  of  his  debtor  as  fraud- 
ulent, a  deed  of  trust  having  been  given 
by  the  vendee  to  secure  the  purchase 
money,  and  the  debtor  and  the  trustee 
in  the  deed  of  trust  stating  in  their  an- 
swers that  the  bonds  given  for  the  pur- 
chase money  had  been  assigned  by  the 
debtor  before  the  institution  of  the 
suit  to  a  person  named,  the  plaintiff 
should  be  required  to  make  such  person 
a  party  to  the  suit,  if  upon  a  rule  for 
the  purpose,  it  appears  he  is  an  as- 
signee of  any  of  said  bonds.  Tichenor 
v.  Allen,  13  Gratt.  (Va.)  15. 

80.— Ark — First  Nat.  Bank  v.  Frost, 
98  Ark.  446,  136  S.  W.  186.  Miss. 
Taylor  v.  Webb,  54  Miss.  36,  S.  C. 
Murray  Drug  Co.  v.  Harris,  77  S.  C. 
410,  57  S.  E.  1109. 

As  to  when  other  tenants  in  com- 
mon with  the  debtor  need  not  be  made 
parties  defendant  see  Watts  v.  Burgess, 
126  Ala.  170,  27  So.  763. 

81.  ginger  Mfg.  Co.  v.  Bennett,  28 
W.  Va.  16,  2'6. 

Where  the  plaintiff  is  an  assignee  of 
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2.  Necessary  Parties.  —  The  judgment  debtor  is  ordinarily  a  neces- 
sary party  defendant.82  Judgment  lien  creditors  of  the  grantee  who 
have  pending  actions  to  subject  the  same  property  to  their  liens  are 
necessary  parties.83  If  the  alleged  fraudulent  grantor  be  dead,  his 
heirs  at  law,  if  any  there  be,  are  necessary  parties.84  Should  the 
debtor  die  without  heirs  his  administrator  is  a  necessary  party  def  end- 


the  claim  sued  on,  his  assignor  is  not 
a  necessary  party.  Farrow  v.  Teackle, 
4  Harr.  &  J.  (Md.)  271. 

When  Receiver  Neither  Necessary 
Nor  Proper  Party. — Daisy  Eoller  Mills 
v.  Ward,  6  N.  D.  317,  70  N.  W.  271. 

82.  U.  S. — Gaylord  v.  Kelshaw,  1 
WaU.  81,  17  L.  ed.  612.  Ala.— Powe 
v.  MeLeod,  76  Ala.  418;  Harris  v. 
Moore,  72  Ala.  507.  la.— Cedar  Bapids 
Nat.  Bank  <D.  Lavery,  110'  Iowa  575,  81 
N.  W.  77-5,  80  Am.  St.  Eep.  325.  La. 
Black  v.  Bordelon,  38  La.  Ann.  696; 
Zimmerman  v.  Fitch,  28  La.  Ann.  454. 
Md. — Sinclair  v.  Auxiliary  Eealty  Co., 
99  Md.  223,  57  Atl.  664;  Lovejoy  v. 
Irelan,  17  Md.  525,  79  Am.  Dee.  667. 
Net). — First  Nat.  Bank  v.  Gibson,  69 
Neb.  21,  94  N.  W.  965.  N.  J. — Hunt 
v.  Field,  9  N.  J.  Eq.  36,  57  Am.  Dec. 
365.  N.  Y. — Lawrence  v.  Bank  of  Be- 
public.  35  N.  Y.  320;  Hubbell  <o.  Mer- 
chants' Nat.  Bank,  42  Hun  200;  Miller 
v.  Hall,  8  Jones  &  S.  262,  affirmed, 
70  N.  Y.   250. 

See,  however,  infra,  X,  B,  3. 

In  an  action  by  creditors  to  set  aside 
or  avoid  a  preferential  deed,  where 
judgment  creditors  of  a  prior  owner  of 
a  part  of  the  real  estate  conveyed  ap- 
pear before  the  commissioner  and  as- 
sert and  prove  their  liens  on  such  prop- 
erty, it  is  error  for  the  court,  without 
requiring  the  judgment  debtor  to  be 
brought  in  and  made  a  party  defendant, 
to  decree  such  judgments  in  favor  of 
the  lienors  and  a  sale  of  such  land 
to  satisfy  the  same.  Such  judgment 
debtor  is  a  necessary  and  proper  party 
to  such  suit.  Westinghouse  Lamp  Co. 
v.  Ingrain,  70<  W.  Va.  664,  74  S.  E. 
941. 

When  it  is  sought  to  set  aside  a 
conveyance  as  fraudulent  that  was  made 
by  the  judgment  debtor  through  a  third 
party,  the  judgment  debtors  being  the 
real  grantors  are  necessary  parties  de- 
fendant. Beswick  v.  Dorris,  174  Fed. 
502. 

"In  a  creditor's  suit  against  a  judg- 
ment debtor,  to  set  aside  a  prior  as- 
signment made  by  him  in.  trust  for  the 


benefit  of  creditors,  on  the  ground  of 
fraud,  he  is  a  necessary  party."  Law- 
rence v.  Bank  of  the  Eepublic,  35  N.  Y. 
320,  324. 

Where  the  establishment  of  the  debt 
is  a  necessary  predicate  to  the  relief 
sought,  the  debtor  is  a  necessary  party. 
Brown  Co.  v.  Henderson,  123  Ala.  623, 
26  So.  199. 

Deed  Containing  Warranty.  —  The 
judgment  debtor  is  a  necessary  and  in- 
dispensable party  where  the  conveyance 
contains  covenants  of  warranty.  Spear 
v.  Campbell,  5  111.  42*4. 

Limitation  of  Rule. — "The  authorities 
are  decisive  in  affirming  the  general 
rule  that,  in  a  creditor's  action  brought 
to  impeach  and  set  aside  a  general  as- 
signment by  a  debtor  of  his  property 
for  the  benefit  of  creditors,  the  court 
will  not  proceed  to  judgment  in  the  ab- 
sence of  the  debtor  as  a  party  defend- 
ant, unless  by  death  or  other  circum- 
stances his  joinder,  as  a  defendant,  is 
wholly  impracticable.  (Lawrence  v. 
Bank  of  Eepublic,  35  N.  Y.  320;  Miller 
v.  Hall,  70  id.  250;  Gaylords  v.  Kel- 
shaw, 1  Wall.  [TJ.  S.]  81;  Beach  Eq. 
Jur.,  §940.)  It  has  been  held  in  some 
cases  that  in  a  suit  brought  by  a  cred- 
itor against  a  fraudulent  alienee  of  the 
debtor,  to  set  aside  a  specific  transfer 
for  fraud,  where  the  conveyance  was 
absolute  and  transferred  as  between  the 
parties  an  indefeasible  title  or  interest, 
the  fraudulent  vendor  is  not  a  necessary 
party.  (Buffington  v.  Harvey,  95  U.  S. 
103;  Campbell  v.  Jones,  25  Minn.  155; 
Potter  v.  Phillips,  44  la.  357;  see,  also, 
Fox  v.  Mover,  54  N.  Y.  130.)  But 
the  relaxation  of  the  rule  has  never, 
so  far  as  we  can  discover,  been  ex- 
tended to  the  case  of  an  assignment  in 
trust  for  the  benefit  of  creditors,  and 
the  principle  upon  which  the  exception 
is  founded  does  not  bring  the  case 
within  its  operation."  First  National 
Bank  v.  Shuler,  153  N.  Y.  163,  47  N.  E. 
262,  60  Am.  St.  Eep.  601. 

83.  Crim  v.  Price,  46  W.  Va.  374,  33 
S.  E.  251. 

84.  Wilson  v.  Shaw  (Md.),  87  Atl. 
1107. 
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ant,  and  if  none  be  appointed,  it  is  necessary  that  one  be  appointed 
before  the  action  may  be  proceeded  with.85  The  party  in  possession  of 
the  land  is  a  necessary  party,86  but  prior  mortgagees  or  incumbrancers 
are  not  necessary  parties.87  The  debtor's  wife  is  not  a  necessary 
party,88  unless  she  is  the  grantee.89 

Co-conspirators   with  the  debtor  in  the  fraudulent  conveyance  and 
concealment  may  be  joined  as  parties  defendant.90 


85.  Hays  v.  Montgomery,  118  Ind. 
91,  20  N.  E.  646;  Willis  v.  Thompson, 
93  Ind.  62.  See,  however,  infra,  X, 
B,  3. 

The  administrator  of  the  debtor  is  a 
necessary  party  to  a  suit  after  judg- 
ment against  him  and  return  of  nulla 
bona,  to  set  aside  a  conveyance  on  the 
ground  that  it  was  voluntary,  and  made 
subsequent  to  the  creation  of  the  plain- 
tiff's debt.  Alexander  &  Lancashire  v. 
Quigley's  Exr.,  2  Duv.  (Ky.)  399. 
Contra,  Taylor  v.  Webb,  54  Miss.  36. 

The  administrator  or  executor  if 
either  existed,  should  be  made  a  party, 
and  if  neither  existed  it  should  have 
been  alleged  in  excuse.  Heirs  of  Whit- 
ney v.  Kimball,  4  Ind.  546,  58  Am. 
Dec.  638. 

If  the  debtor  be  dead,  his  'personal 
representative  must  be  made  a  party 
or  proper  reason  be  made  to  appear  ex- 
cusing the  failure  to  do  so.  Lane  v. 
Newton,  140  Ga.  415,  78  S.  E.  1082. 

In  Alabama,  the  code  provision 
(Code,  1896,  §331)  prohibiting  the  com- 
mencement of  suits  against  administra- 
tors and  executors  until  six  months 
after  granting  of  letters,  does  not  ap- 
ply to  suits  instituted  by  creditors  to 
reach  and  subject  property  fraudulent- 
ly conveyed  by  the  decedent  in  his 
lifetime,  as  the  property  in  no  sense 
can  become  assets  of  the  estate.  Free- 
man v.  Pullen,  119  Ala.  235,  240,  24  So. 
57;  Torrey y  Bishop,  104  AJa.  548,  16 
So.  422;  Alabama  State  Bank  1>.  Glass, 
82  Ala.  278,  2  So.  641. 

86.  Ala. — Jones  v.  Wilson,  69  Ala. 
400.  S.  O.-^Sloan  v.  Hunter,  56  S.  O. 
385,  34  S.  E.  658,  76  Am.  St.  Eep.  551. 
Va. — Henderson  v.  Henderson,  9  Gratt. 
394. 

In  a  suit  to  annul  a  series  of  sales 
as  fraudulent  simulations,  all  vendors 
and  vendees  are  necessary  parties. 
(Blum  &  Co.  v.  Wyly,  111  La.  1092,  36 
So.  202;  Black  v.  Bordelon,  3'8  La.  Ann. 
696.)  The  court  on  its  own  motion 
will  notice  the  want  of  non-joinder  of 
proper  parties.     Blum  &  Co.  p.  Wyly, 
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supra.     Willis  v.  Wasey,  42  La.  Ann. 
876,  8  So.  591,  879. 

All  the  parties  to  the  deed  are  in 
general  necessary  parties.  Sinclair  i). 
Auxiliary  Bealty  Co.,  99  Md.  223,  229, 
57  Atl.  664. 

87.  Freeman  v.  Stewart,  119  Ala. 
158,  24  So.  31.  Compare  Smiser  v. 
Stevens-Wolford  Co.  's  Assignee,  20  Ky. 
L.  Eep.  501,  45  S.  W.  357,  that  a  prior 
mortgagee  was  a  necessary  party. 

88.  Where  the  conveyances  that 
were  attacked  were  from  a  debtor  t9 
his  children,  in  one  of  which  his  wife 
joined,  the  wife  is  not  a  necessary 
party,  she  not  being  the  fraudulent 
grantor  and  any  interest  she  might  own 
having  been  conveyed  by  her  to  the 
grantees  who  were  parties  to  the  action. 
Williams  v.  Spragins,  102  Ala.  424,  15 
So.  247.  See  also  Fowler  v.  Hanniford, 
Howell  N.  P.  (Mich.)  145;  MeMahon 
v.  Specht,  64  App.  Div.  128,  71  N.  Y. 
Supp.  806.  But  see  Allen  v.  McEae, 
91  Wis.  226,  64  N.  W.  889,  as  to 
spouse  being  a  proper  party. 

89.  Where  the  conveyance  was  to  a 
third  party  and  subsequently  conveyed 
by  such  third  party  to  the  wife  of  the 
debtor,  she  is  a  necessary  party  to  the 
action.  Texas  Brewing  Co.  v.  Bisso,  50 
Tex.  Civ.  App.  119,  109  S.  W.  270. 

90.  Kruger  v.  Walker,  111  Ga.  383, 
36  S.  E.  794.  See  also  the  title  "Con- 
spiracy," Vol.  V.   Compare  supra,  V,  E. 

All  taking  part  in  the  fraudulent 
scheme  are  necessary  parties.  Doherty 
v.  Holliday,  137  Ind.  282,  32  N.  E.  315, 
36  N.  E.  907;  Watts  v.  Wdlcox,  59  Hun 
619,  13  N.  Y.  Supp.  492,  20  Civ.  Proo. 
164. 

Where  A  executed  a  special  mortgage 
to  secure  a  note  payable  to  his  own  or- 
der, and  by  him  indorsed  in  blank,  in 
favor  of  B  and  any  future  holder  of 
said  note,  and  B  pledged  the  note  be- 
fore maturity  to  O  as  collateral  security 
for  a  loan  of  money  and  subsequently 
D,  a  judgment  creditor,  brought  suit 
against  A  and  B  to  annul  and  cancel 
the  mortgage  as  a  fraudulent  Simula- 
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Parties  to  Conveyance  in  Trust. —  Where  it  is  claimed  that  the  prop- 
erty has  been  conveyed  on  a  secret  trust,  the.  holder  of  the  legal  title 
is  a  necessary  party.91  As  to  whether  the  cestui  qui  trust  must  be 
joined,  the  courts  are  not  in  harmony.92 

The  Grantee.  —  The  grantee  in  whom  the  title  vests  at  the  time  of 
commencement  of  the  action  is  a  necessary  party,93  and  any  number 
of  fraudulent  grantees  though  holding  under  different  conveyances 
may  be  joined  in  one  bill  without  rendering  it  multifarious.94  All 
prior  grantees  who  have  parted  with  their  interests  may  be  omitted.95 

Purchaser  Pendente  Lite.  —  One  to  whom  a  transfer  is  made  during  the 


tion,  held,  that  0  was  a  necessary  party 
to  the  suit.  Theriot  v.  Daigle,  125  La. 
363,  51  So.  292. 

Party  Without  Interest. — It  is  im- 
proper to  make  one  a  party  defendant 
merely  because  he  was  the  agent  of 
one  of  the  other  parties,  when  he  is 
not  charged  with  having  any  interest 
in  the  matter  and  no  relief  of  any  kind 
is  prayed  against  him.  Davis  v.  Har- 
per, 14  App.  Oas.  (D.  C.)  463.  See  also 
Sprogg  v.  Dichman,  28  Misc.  409,  59 
N.  Y.  Supp.  966. 

91.  Kimball  v.  Greig,  47  Ala.  230. 
In   an   .action   by   a    creditor   to    set 

aside  conveyances  of  land  in  which  a 
decedent  held  the  equitable  title,  the 
legal  title  to  which  was  conveyed  after 
his  death  to  third  parties,  the  heirs  of 
the  holder  of  the  legal  title  are  neces- 
sary parties  to  such  action.  Bevins  v, 
Eisman,  21  Ky.  L.  Eep.  1772,  56  S.  W. 
410. 

92.  When  it  is  sought  to  set  aside 
a  deed  of  trust,  the  trustee  is  a  neces- 
sary party  but  the  cestui  que  trust,  need 
not  be  joined.  Rogers  v.  Eogers,  3  Paige 
(N.  ,Y)  379.  See  also  Scudder  v. 
Voorhis,  5  Sandf.  (N.  Y.)  271;  Le  Due 
v.  Brandt,  110  N.  C.  289,  14  S.  E.  778. 
Compare  Claugh  v.  Thompson,  7  Gratt. 
(Va.)  26,  that  both  trustee  and  cestui 
que  trust  are  necessary  parties. 

Where  it  is  sought  to  set  aside  a  con- 
veyance in  trust,  after  the  death  of  the 
trustee,  both  the  heir  at  common  law 
on  whom  the  legal  title  was  cast  at  his 
death,  as  well  as  the  cestui  que  trust 
named  in  the  deed  are  necessary  parties. 
Talbott  v.  Leatherbury  9-2  Md.  166,  48 
Atl.  733. 

93.  Ky. — Ouerbaeker  v.  White,  6  Ky. 
L.  Eep.  739.  La. — Yocum  v.  Bullitt,  6 
Mart.  (N.  S.)  324,  17  Am.  Dec.  184. 
Md. — Sinclair  v.  Auxiliary  Eealty  Co., 
S9  Md.  223,  229,  57  Atl.  664.  Miss. 
Stanton  v.  Green,   34  Miss.  51$,     Mo. 

10 


Jackman  v.  Eobinson,  64  Mo.  289.  Neb. 
First  Nat.  Bank  v.  Gibson,  69  Neb. 
21,  26,  94  N.  W.  965.  N.  J.— Terhune 
v.  Sibbald,  55  N.  J.  Eq.  236,  37  Atl. 
454;  Eandolph  v.  Daly,  1«  N.  J.  Eq.  313. 
N.  Y.— Cook  v.  Lake,  50  App.  Div.  92, 
63  N.  Y.  Supp.  818;  Sage  v.  Mosher, 
28  Barb.  287;  Miller  v.  Hall,  8  Jones  & 
S.  262.  N.  C— Aman  v.  Waller,  81  S.  E. 
162. 

See  also  Detwiler  v.  Louison,  10  Ohio 
Cir.  Dec.  95,  18  Ohio  C.  C.  434. 

Wife  of  Grantee. — Where  the  wife  of 
the  alleged  fraudulent  grantee  has  an 
inchoate  right  in  the  real  estate  of  her 
husband  she  is  a  proper  party  defend- 
ant. Tatum  V.  Eoberts,  59  Minn.  52, 
60  N.  W.  848. 

94.  Ala. — Gassenheimer  v.  Kellogg, 
121  Ala.  109,  26  So.  29.  Md.— Trego 
v.  Skinner,  42  Md.  426.  Miss. — Wright 
v.  Shelton,  Smed.  &  M.  Ch.  399.  N.  Y. 
Eeed  v.  Stryker,  4  Abb.  Dec.  26,  revers- 
ing^ 6  Abb.  Pr.  109;  Boyd  v.  Hoyt,  5 
Paige  65;  Jacot  v.  Boyle,  18  How.  Pr. 
106;  Morton  v.  Weil,  11  Abb.  Pr.  421. 
Tenn. — Hughes  v.  Tennison,  3  Tenn.  Ch. 
641.  Wis.— Hamlin  v.  Wright,  23  Wis. 
491. 

See  also  infra,  XIII,  G. 

That  there  is  no  privity  among  the 
defendants  is  immaterial.  Eeed  v. 
Stryker,  4  Abb.  Dec.  (N.  Y.)  26,  re- 
versing 6  Abb.  Pr.  109;  Brinkerhoff  v. 
Brown,  6  Johns.  Ch.  (N.  Y.)  139. 

In  Kentucky  by  statute,  if  a  debtor 
conveys  or  transfers  property  to  differ- 
ent persons,  each  person  to'  whom 
property  is  transferred  or  conveyed 
must  be  proceeded  against  separately. 
The  several  fraudulent  vendees  cannot 
be  joined  in  one  action.  Friedman  v. 
Sinnott's  Exrs.,  150  Ky.  430,  150  S.  W. 
520. 

95.  Ala. — Sides  v.  Scharff,  93  Ala. 
106,  9  So.  228.  Cal.— Blanc  v.  Pay- 
master Min.  Co.,   95  Cal.   524,  30  Pac. 

Vol.  X 


146 


FRAUDULENT  CONVEYANCES 


pendency  of  the  action  to  set  aside  a  fraudulent  conveyance  need  not 
be  made  a  party.96 

Action  Against  Partners.  —  In  some  jurisdictions  it  is  held  that  the 
creditor  of  a  partnership  is  a  creditor  of  the  several  members  of  the 
firm  and  may  sue  either,  or  the  legal  representative  of  either,  for  the 
obligation  of  all.97  One  who  was  not  a  partner  when  the  debt  was 
contracted  and  who  has  no  interest  in  the  property  is  not  a  necessary 
party.98 

3.  Proper  Parties.  —  There  is  authority  that  the  judgment  debtor 
though  a  proper  party  is  not  a  necessary  party,99  and  when  the  sole 
object  of  the  suit  is  to  reach  the  property  transferred  and  the  judgment 
debtor  has  retained  no  interest,  legal  or  equitable,  it  has  been  held  that 
neither  the  judgment  debtor,  nor  an  executor  or  administrator,  nor 


765,  29  Am.  St.  Rep.  149.  Ind.— Stout 
v.  Stout,  77  Ind.  537.  Md.— Walter  v. 
Riehl,  38  Md.  211.  Mo. — Jackman  v. 
Robinson,  64  Mo.  289.  S.  C. — Bomar  V. 
Means,  37  S.  C.  520,  6  S.  E.  537,  34 
Am.  St.  Rep.  772.  Vt. — Wilson  v.  Spear, 
68  Vt.  145,  34  Atl.  429.  W.  Va.— Her- 
zog  v.  Weiler,  24  W.  Va.  199. 

See,  however,  Pappenheimer  v.  Rob- 
erts, 24  W.  Va.  702,  that  a  fraudulent 
alienee  is  a  necessary  party,  though  he 
may  have  conveyed  the  lands  alienated 
to  him  to  other  persons  who  are  de- 
fendants in  the  suit. 

Where  the  debtor  had  the  property 
taken  in  the  name  of  a  person  who  im- 
mediately transferred  it  to  the  wife  of 
the  debtor,  such  intermediary  is  not  a 
necessary  party  to  the  proceeding.  Wil- 
son v.  Spear,  68  Vt.  145,  34  Atl.  429. 

96.  Sehaferman  v.  O'Brien,  28  Md. 
565,  92  Am.  Dec.  708. 

Where  after  the  commencement  of 
the  action  to  set  aside  a  fraudulent 
conveyance,  the  defendant  grantee  con- 
veyed the  property  to  a  purchaser,  and 
afterwards  and  before  final  decree,  the 
defendant  grantee  died,  the  purchaser 
pendente  lite  is  not  a  necessary  party 
and  is  not  the  representative  of  the  de- 
ceased defendant,  who  should  be  made  a 
party  in  his  place,  and  when  such  a 
purchaser  is  made  a  party  to  the  cause 
upon  his  own  application,  he  is  not  en- 
titled to  object  that  he  should  have 
been  made  a  party  upon  the  petition  of 
the  plaintiff.  Sinclair  v.  Auxiliary 
Realty  Co.,  99  Md.  223,  57  Atl.  664. 

97.  Freeman  v.  Pullen,  119  Ala.  235, 
24  So.  57. 

Married  Woman.  —  In  an  action 
against  a  partnership  it  is  no  objection 
to  the  bill  that  one  of  the  parties  is  a 
married  woman,  especially  where  no  in- 
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dividual  relief  is  sought  against  her, 
O'Neil  v.  Birmingham  Brew.  Co.,  101 
Ala.  383,  13  So.  576. 

But  when  it  is  sought  to  subject  lands 
fraudulently  conveyed  by  a  deceased 
partner,  in  which  the  partnership  had 
no  interest,  the  surviving  partners  are 
not  necessary  parties.  Freeman  v.  Pul- 
len, 119  Ala.  236,  24  So.  57. 

98.  Brooks  v.  Lowenstein,  124  Ala. 
158,  27  So.  520. 

99.  Ala. — Coffey  v.  Norwood,  81  Ala, 
512,  8  So.  199.  Cal. — Blane  v.  Paymas- 
ter Mining  Co.,  96  Cal.  524,  30  Pae. 
765,  29  Am.  St.  Rep.  149.  la.— West- 
cott  v.  Sioux  City,  141  Iowa  453,  119 
N.  W.  749;  Dunn  v.  Wolf,  81  Iowa  688, 
47  N.  W.  887;  Potter  v.  Phillips,  44  Iowa 
353;  Barlin  v.  Stevenson,  30  Iowa  371. 
Kan. — Miller  v.  Wilkinson,  10  Kan. 
App.  576,  62  Pac.  253;  Metzer  v.  Bur- 
nett, 5  Kan.  App.  374,  48  Pac.  599. 
Miss. — Leach  v.  Shelby,  58  Miss.  681; 
Taylor  v.  Webb,  54  Miss.  36.  Mo. 
Schneider  v.  Patton,  175  Mo.  984,  75 
S.  W.  155.  Neb. — Glover  v.  Hargadine- 
MeKittrick  D.  G.  Co.,  62  Neb.  483,  87 
N.  W.   170. 

See,  however,  supra,  X,  B,  2. 

The  judgment  debtor  is  not  a  neces- 
sary party  whether  solvent  or  insolvent, 
at  the  time  of  the  commencement  of 
the  suit.  First  Nat.  Bank  v.  Dawson, 
127  111.  App.  296,  affirmed,  228  111.  577, 
81  N.  E.  1128;  Fox  v.  Moyer,  54  N.  Y. 
126. 

In  an  action  by  a  grantee  to  restrain 
a  sheriff  from  selling  the  property  un- 
der execution,  the  receiver  of  the 
grantor  was  brought  in  by  order  of 
court  and  filed  a  cross-complaint  charg- 
ing that  the  transfer  to  plaintiff  was 
in  fraud  of  creditors,  to  which  action 
the  grantor  was  not  made  a  party  and 
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the  distributees  of  his  estate  need  be  joined.1  And  where  the  debtor 
retains  an  interest  in  property  which  he  has  transferred,  such  interest 
may  be  reached  without  making  the  assignee  a  party.2  There  is,  how- 
ever, authority  that  the  executor  or  administrator  of  a  deceased  debtor 
should  be  made  a  party  defendant,3  as  well  as  all  parties  to  the  fraud- 
ulent acts  of  the  debtor.4  Where  it  is  alleged  in  the  complaint  that 
there  was  a  valid  mortgage  on  the  property,  such  bona  fide  mortgagee 
is  a  proper  though  not  a  necessary  party  defendant.5 


it  was  held  that  while  he  may  be  a 
proper  party  he  is  not  a  necessary 
party.  California  C.  M.  Co.  v.  Manley, 
10  Idaho  786,  81  Pac.  50. 

1.  U.  S.— Buffington  v.  Harvey,  95 
U.  S.  99,  103,  24  L.  ed.  381.  Ala. 
Watts  v.  Gayle,  20  Ala.  817.  Colo. 
Homestead  Mining  Co.  v.  Keynolds,  30 
Colo.  330,  70  Pac.  422,  distinguishing 
Allen  v.  Tritch,  5  Colo.  222.  la. — Pot- 
ter v.  Phillips,  44  Iowa  353.  Me. 
Dockray  v.  Mason,  48  Me.  178.  Miss. 
Taylor  v.  Webb,  54  Miss.  36.  Mo. 
Merry  v.  Premon,  44  Mo.  518.  Neb. 
Glover  v.  Hargadine-McKittrick  D.  G. 
Co.,  62  Neb.  483,  87  N.  W.  170.  Pa. 
Smith  v.  Grim,  26  Pa.  95,  67  Am.  Dec. 
400.  Wis.— Cornell  v.  Eadway,  22  Wis. 
260. 

See  however  supra,  X,  B,  2. 

Where  the  estate  is  insolvent,  the 
personal  representative  of  the  deced- 
ent though  a  proper  is  not  a  necessary 
party.  Coffey  v.  Norwood,  81  Ala.  512, 
8  So.  199.  Also  Irwin  v.  Hess,  12  Pa. 
Super.  163,  that  neither  the  heirs  nor 
personal  representatives  are  necessary 
parties. 

If  the  vendor  "has  reserved  or  re- 
tained no  title  or  interest  in  •  or  lien 
upon  the  property,  but  has  parted  with 
it,  both  absolutely  and  completely,  he 
has  no  rights  to  be  affected  by  the  re- 
sult of  the  litigation  and  his  presence 
may  be  dispensed  with."  Glover  v. 
Hargadine-McKittrick  Dry  Goods  Co., 
62  Neb.  483,  87  N.  W.  170,  also  la. 
Potter  v.  Phillips,  44  Iowa  353.  Minn. 
Campbell  v.  Jones,  25  Minn.  155.  Pa. 
Smith  v.  Grim,  26  Pa.  95,  67  Am.  Dec. 
400. 

2.  Edmeston  v.  Lyde,  1  Paige  (N. 
Y.)  637,  19  Am.  Dec.  454. 

3.  Cal.— Bachman  v.  Sepulveda,  39 
Oal.  688.  HI.— McDowell  v.  Cochran,  11 
HI.  30.  la. — Postlewait  v.  Howe,  3  Iowa 
.365. 

4.  Guyton  v.  Terrell,  132  Ala.  66, 
31  So.  83;  Brady  v.  McCosker,  1  N.  Y. 
214;   Hammond  v.  Hudson   B.   Iron    & 


Machine  Co.,  20  Barb.  (N.  Y.)   378. 

In  an  action  against  a  corporation, 
in  which  it  is  alleged  that  the  assets 
were  transferred  owing  to  a  wrong- 
ful "combination  and  conspiracy,"  the 
stockholders  and  all  other  parties  to 
the  alleged  pretended  and  wrongful 
sale  were  all  proper  parties.  Andrews 
Co.  v.  National  Bank  of  Columbus,  129 
Ga.  53,  58>  S.  E.  633,  121  Am.  St.  Eep. 
186. 

Partners  or  those  united  with  them 
in  an  enterprise,  or  between  whom 
there  existed  a  mutual  agency  in  the 
conduct  of  the  business,  must  all  be 
joined  as  defendants  in  an  action 
against  the  partnership  to  set  aside  a 
transfer  of  property  under  the  bulk 
sales  act.  Murray  Drug  Co.  v.  Harris, 
77  S.  C.  410,  57  S.  E.  1109. 

A  fraudulent  assignee  of  property  is 
a  proper  party  in  an  action  to  subject 
sueh  property  to  execution  or  the  pay- 
ment of  the  assignor's  debts.  Doherty 
f.  Holliday,  137  Ind.  282,  32  N.  E.  315, 
36  N.  E.  907.  And  see  Pfister  v.  Das- 
cey,  66  Cal.  403,  4  Pac.  393,  that  the 
assignee  in  insolvency  of  a  judgment 
debtor,  is  a  proper  party  defendant. 

Necessity  of  Making  Stockholder 
Party. — Where  lands  are  conveyed  to  a 
corporation  in  fraud  of  creditors,  a 
stockholder  has  no  equitable  interest  in 
the  property  which  makes  him  either 
a  necessary  or  a  proper  party  to  a  suit 
to  set  .aside  the  deed,  but,  a  stockhold- 
er through  whom  an  alleged  fraudulent 
conveyance  was  made  to  his  corpora- 
tion, while  a  proper,  is  not  a  necessary 
party  to  a  suit  in  equity  to  set  aside 
the  conveyance  as  in  fraud  of  creditors, 
even  though  the  original  contract  to 
convey  was  made  with  him  and  the  final 
conveyance  was  made  to  the  corpora- 
tion as  his  appointee.  City  Equity 
Co.  V.  Elm  Park  Eealty  Co.,  135  App. 
Div.  856,  120  N.  Y.  Supp.  437. 

5.  Williams  v.  Spragins,  102  Ala. 
424,  15  So.  247;  Cowan  v.  Staggs  (Ala.), 
59  So.  153. 
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A  holder  of  commercial  paper  may  maintain  an  action  to  set  aside 
a  fraudulent  conveyance  executed  by  an  indorser  without  joining  the 
maker  or  drawer  as  a  defendant.6  In  the  absence  of  constructive  notice 
or  some  definite  knowledge  at  the  time  the  bill  is  filed,  that  one  is  a 
claimant,  it  is  not  proper  that  such  person  be  made  a  party  defendant.7 

C.  Defect  op  Parties.  —  "While  the  right  to  have  parties  brought 
in  is  lost  where  the  objection  to  a  defect  is  not  raised  by  answer  or 
demurrer,8  the  court  may  on  its  own  motion,  when  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without  the  presence  of 
other  parties,  direct  that  they  be  brought  in.9 

XI.  JURISDICTION  OF  COURT.  —  A.  In  General.  —  Courts  of 
equity,  both  federal  and  state,  have  general  jurisdiction  to  set  aside 
a  fraudulent  transfer  of  property.10 

B.  Extra-territorial.  —  They  cannot  act  extra-territorially,  and 
the  courts  of  one  state  have  no  jurisdiction  to  set  aside  or  annul  a 


6.  McGhee  v.  Importers  &  Traders 
Nat.  Bank,  93  Ala.  192,  9  So.  734. 

7.  Aforamson  v.  Horner,  115  Md.  232, 
80  Atl.  907;  Williams  v.  Snebly,  92  Md. 
9,  20,  48  Atl.  43. 

8.  City  Equity  0».  v.  Elm  Park 
Eealty  Co.,  135  App.  Div.  856,  120'  N. 
Y.  Supp.  437. 

Where  the  want  of  necessary  parties 
is  set  up  in  the  answer  and  the  plain- 
tiff Bails  to  except  to  the  answer  on 
the  ground  that  it  fails  to  name  those 
who  should  be  made  parties,  no  ob- 
jection to  the  answer  on  this  ground  can 
be  made  on  appeal  and  if  it  then  ap- 
pears that  a  necessary  party  is  lacking 
plaintiff  is  not  entitled  to  relief.  Mish- 
ler  v.  Pinch,  104  Md.  182,  64  Atl.  945. 

Indispensable  Parties. — While  the 
general  rule  under  the  Colorado  statute 
is  that  a  defendant  must  take  advan- 
tage of  a  defect  of  parties  by  demur- 
rer or  answer,  in  default  of  which  he 
waives  the  objection,  the  rule  does 
not  apply  to  an  indispensable  party. 
Homestead  Mining  Co.  v.  Reynolds,  30 
Colo.  330,  70  Pac.  422. 

9.  City  Equity  Co.  v.  Elm  Bark 
Eealty  Co.,  135  App.  Div.  856,  120  N. 
Y.  Supp.  437. 

10.  XJ.  S. — Johnston  v.  Forsyth  Mer- 
cantile Co.,  127  Fed.  845;  Orendorf  v. 
Budlong,  12  Fed.  24;  Bean  v.  Smith,  2 
Mason  252,  2  Fed.  Cas.  No.  1,174.  Ga. 
Thurmond  v.  Reese,  3  Ga.  449,  46  Am. 
Dec.  440.  Miss. — Gallman  v.  Perrie, 
47  Miss.  131.  N.  J.— Smith  v.  Wood, 
42  N.  J.  Eq.  563,  7  Atl.  881,  44  N.  J. 
Eq.  603,  17  Atl.  1104.  Va.— Garland 
v.  Eives,  4  Rand.  282,  15  Am.  Dec.  756. 

In  Rhode  Island  the  jurisdiction  of 
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the  law  and  equity  courts  to  determine 
the  question  of  fraudulent  convey- 
ances is  concurrent,  and  a  party  may 
proceed  in  either  manner  at  his  option, 
and  the  question  of  whether  or  not  a 
conveyance  is  fraudulent  may  be  raised 
in  an  action  of  ejectment.  Carroll  v. 
Salisbury,  28  E.  I.  16,  65  Atl.  274. 

A  federal  court  has  jurisdiction  to 
entertain  an  action  to  set  aside  a  fraud- 
ulent conveyance,  which  is  based  on  a 
judgment  rendered  in  the  United 
States  courts,  regardless  of  whether  or 
not  there  is  a  diversity  of  citizenship 
of  the  parties.  Dewey  v.  West  Fair- 
mont Gas  C.  Co.,  123  U.  S.  329,  8  Sup. 
Ot.  148,  31  L.  ed.  179;  Hobbs  Mfg. 
Co.  v.  Gooding,  164  Fed.  91;  Campbell 
v.  Golden  Cycle  Mining  Co.,  141  Fed. 
610,  73  C.  C.  A.  260.  See  also  the  title 
"United  States  Courts."  But  the  fed- 
eral courts  have  no  jurisdiction  to  en- 
tertain a  suit  to  set  aside  a  fraudulent 
conveyance  by  a  simple  contract  cred- 
itor under  and  by  virtue  of  a  state 
statute  or  otherwise.  Hollins  v.  Brier- 
field  C.  &  I.  Co.,  150  U.  S.  371,  14  Sup. 
Ct.  127,  37  L.  ed.  1113;  Gates  v.  Allen, 
149  TJ.  S.  451,  13  Sup.  Ot.  883,  977,  37 
L.  ed.  804;  Scott  v.  Neely,  140  U.  S. 
106,  11  Sup.  Ot.  712,  35  L.  ed.  358; 
Canton  E.  &  M.  Co.  v.  Eolling  Mill  Co., 
155. Fed.  321;  United  States  v.  Ingate, 
48  Fed.  251.  This  would  be'  in  contra- 
vention of  the  seventh  amendment  of 
the  Constitution  of  the  United  States. 
Canton  E.  &  M.  Co.  v.  Eolling  Mill 
Co.,  supra. 

Action  by  Trustee  in  Bankruptcy. 
The  state  and  federal  courts  have  con- 
current    jurisdiction     of     an     actioa 
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fraudulent  conveyance  of  either  real  or  personal  property  situate  in 
another  state,11  but  there  is  authority  that  in  actions  of  this  character 
the  court  does  not  act  upon  the  land  itself,  but  simply  declares  a  cer- 
tain transaction  relating  to  the  land  to  be  fraudulent  as  between  the 
complainant  and  the  offending  parties,  and  thus  remove  it 
as  an  obstruction  to  the  creditor's  remedy,  and  therefore  the  creditor 
may  maintain  his  action  in  any  jurisdiction  in  which  the  debtor  and 
fraudulent  vendee  may  be  found.12 
C.    Non-Resident  Grantee.  —  Howeyer,  where  the  property  is  with- 


brought  by  a  trustee  in  bankruptcy  to 
avoid  a  preference  or  to  recover  prop- 
erty fraudulently  .conveyed  by  the 
bankrupt.  Drew  v.  Myers,  81  Neb.  750, 
116  N.  W.  781,  17  L.  E.  A.  (N.  S.)  350. 
And  see  3  Standard  Peoc.  943. 

The  court  of  chancery,  and  not  the 
probate  court  has  jurisdiction  of  a 
proceeding  brought  by  the  creditors  of 
a  deceased  person  to  obtain  relief 
against  a  fraudulent  conveyance  made 
by  the  decedent  in  his  lifetime.  Snod- 
grass  v.  Andrews,  30  Miss.  472,  64 
Am.  Dec.  169. 

In  Illinois,  a  circuit  court  in  one 
county  has  no  jurisdiction  to  entertain 
an  action  to  set  aside  a  fraudulent 
conveyance  where  the  execution  was 
issued  out  of  the  circuit  court  of  an- 
other eounty.  Richards  v.  Hyde,  21  111. 
640.    See  also  swpra,  VIII,  E,  3,  b. 

In  Indiana,  both  the  circuit  and 
common  pleas  courts  have  jurisdiction 
to  set  aside  fraudulent  conveyances 
made  by  a  deceased  person.  Tyler  v. 
Wilkerson,  20  Ind.  473. 

In  Louisiana,  the  revocatory  action 
to  set  aside  a  pledge  of  mortgage  notes 
May  be  brought  in  the  court  whose 
jurisdiction  the  pledgor  and  the  mort- 
gaged property  are  found,  though  the 
pledgee  resides  in  another  state,  and 
keeps  the  notes  in  srach  other  states. 
Meyer  v.  Moss,  110  La.  132,  34  So.  332. 

For1  rule  in  Canada,  see  Pavey  v. 
Davidson,  26  Oan.  Sup.  Ct.  412, 
23  Ont.  App.  9;  Burns  v.  David- 
son, 21  Ont.  547;  Clarkson  v.  Dupre, 
16  Ont.  Pr.  521;  Livingstone  V.  Sib- 
bald,  15  Ont.  Pr.  315. 

11.  Ala.— West  Point  M.  &  M.  Co. 
V.  Allen,  143  Ala.  547,  39  So.  351,  111 
Am.  St.  Eep.  60;  Lide  v.  Parker,  60 
Ala.  165.  Mo. — State  ex  rel.  Hunt  v. 
Grimm,  243  Mo.  667,  148  S.  W.  868. 
N.  J.-<Jray  v.  Folwell,  57  N.  J.  Eq. 
446,  41  Atl.  869.  N.  Y.— Cumberland 
C.  &  I.  Co.  v.  Hoffman  S.  C.  Co.,  30 
Barb.  159,  20  How.  Pr.  62;  Nicholson  v. 


Leavitt,  4  Sandf.  252.  But  see  Kirdahi 
v.  Basha,  36  Misc.  715,  74  N.  Y.  Supp. 
383;  Bailey  v.  Eyder,  10  N.  Y.  363. 
Can. — Burns  v.  Davidson,  21  Ont.  547; 
Purdon  v.  Pavey,  26  Can.  Sup.  Ct.  412. 

12.  Puller  v.  Horner,  69  Kan.  467, 
77  Pac.  88;  Gardner  v.  Ogden,  22  N.  Y. 
327,  78  Am.  Dec.  192;  Kirdahi  v.  Basha, 
36  Misc.  715,  74  N.  Y.  Supp.  383. 

In  Bailey  v.  Eyder,  10  N.  Y.  363, 
370,  Jewett,  J.,  said  that  notwithstand- 
ing the  land  was  situate  in  Indiana, 
the  New  York  court  of  chancery  had 
jurisdiction  to  compel  the  execution 
of  a  conveyance  or  transfer  thereof  as 
would  be  sufficient  to  vest  the  legal 
title  as  well  as  the  possession  of  the 
land. 

See  also  Phelps  1?.  McDonald,  99  TJ. 
S.  298,  308,  25  L.  ed.  473,  in  which  it 
is  said:  "Where  the  necessary  part- 
ies are  before  a  court  of  equity,  it  is 
immaterial  that  the  res  of  the  contro- 
versy, whether  it  be  real  or  personal 
property,  is  beyond  the  territorial  jur- 
isdiction of  the  tribunal.  It  has  the 
power  to  compel  the  defendants  to  do 
all  things  necessary,  according  to  the 
lex  loci  rei  sitae,  which  he  could  do 
voluntarily,  to  give  full  effect  to  the 
decree  against  him." 

But  see  Carpenter  v.  Strange,  141 
U.  S.  87,  106,  11  Sup.  Ct.  960,  35  L.  ed. 
640,  holding  that  while  a  court  of 
equity  may  in  a  proper  case  compel  a 
party  to  act  in  relation  to  property 
not  within  its  jurisdiction  "its  decree 
does  not  operate  directly  upon  the  prop- 
erty nor  affect  the  title,  but  is  made 
effectuate,  through  the  coercion  of  the 
defendant,  as  for  instance  by  directing 
a  deed  to  be  executed  or  canceled  by 
or  on  behalf  of  the  party.  The  court 
has  no  inherent  power,  by  the  mere 
force  of  its  decree,  to  annul  a  deed  or 
establish  a  title,"  and  that  the  courts 
of  New  York  have  no  power  to  decree 
that  a  transfer  of  real  estate  situate  in 
Tennessee  was  null  and  void  and  such 
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in  the  state,13  the  court  will  have  jurisdiction  though  the  grantee  is 
a  non-resident,  and  he  may  be  reached  by  constructive  service  of  the 
summons  by  publication.14 

XII.  VENUE.  —  By  statute,  in  some  jurisdictions,  it  is  provided 
that  the  venue  of  the  action  is  to  be  laid  in  the  county  where  the 
property  is  situate,15  and  if  situate  in  more  than  one  county  it  may  be 
brought  in  either.18  It  has  been  held,  however,  that  the  action  may  be 
maintained  where  the  guilty  parties  may  be  found,  as  the  court  does 
not  act  upon  the  land  itself,  but  upon  the  parties  to  the  fraud." 

XIII.  COMPLAINT,  BILL  OR  PETITION.  — A.  Form.-! 
Generally.  —  Though  no  particular  form  of  bill  or  formal  specific 
allegations  are  necessary  in  a  suit  to  set  aside  a  conveyance  as  fraud- 
ulent, facts  must  be  stated  from  which  at  least  the  inference  may  be 
drawn,  that  the  assistance  of  a  court  of  equity  is  required  to  aid  the 
complainant  to  obtain  satisfaction  of  his  claim.18    A  defective  state- 


decree   would   not  be   binding   on   the 
Tennessee  courts. 

13.  First  Nat.  Bank  v.  Eastman,  144 
Oal.  487,  77  Pae.  1043,  103  Am.  St.  Eep. 
95;  National  Exchange  Bank  v.  Stell- 
ing,  31  S.  C.  360,  9  S.  E.  1028;  Ex  parte 
Dickinson,  In  re  Sheldon  v.  Blauvelt,  29 
S.  O.  453,  7  S.  E.  593,  13  Am.  St.  Eep. 
749,  1  L.  B.  A.  686.  Bee  also  VHI, 
B,  1. 

14.  First  Nat.  Bank  v.  Eastman,  144 
Oal.  487,  77  Pae.  1043,  103  Am.  St. 
Eep.  95;  Quarl  v.  Abbett,  102  Ind.  233, 
1  N.  E.  479,  52  Am.  Eep.  662. 

"It  is  a  general  principle  that  the 
process  of  the  courts  may  reach  and 
seize  property  within  their  jurisdic- 
tion" and  such  property  may  be  seized 
upon  process  issued  upon  constructive 
notice.  Quart  v.  Abbett,  102  Ind.  233, 
1  N.  E.  479,  52  Am.  Eep.  662. 

Personal  Judgment. — No  •  personal 
judgment  can  however  be  rendered 
against  a  grantee  on  such  service. 
Moody  v.  Gay,  15  Gray  (Mass.)  457. 

15.  Md. — Abramson  v.  Horner,  115 
Md.  232,  80  Atl.  907.  Mich.— Krolik  v. 
Bulkley,  58  Mich.  407,  29  N.  W.  205. 
N.  Y. — Acker  v.  Leland,  96  N.  Y.  3«S; 
Wood  v.  Hollister,  3  Abb.  Pr.  14.  Ohio 
Gem  City  A.  G.  Co.  v.  Coblentz,  86 
Ohio  St.  199,  99  N.  E.  302;  Leaf  v.  Mar- 
riott, 29  Cine.  L.  Bull.  225,  4  Ohio  Dec. 
402.  S.  C. — New  Home  Sewing  Mach. 
Co.  v.  "Wray,  28  S.  C.  86,  5  S.  E.  603. 

That  the  debtor  resided  and  that  the 
judgment  was  recovered  in  another 
county  is  immaterial.  Marcum  v.  Pow- 
ers, 10  Ky.  L.  Eep.  380,  9  S.  W.  255. 

When  Action  May  Be  Brought  in 
County  of  Residence.— -Where  the  bill 
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prayed  for  relief  against  some  of  tie 
grantees  who  resided  in  a  county  other 
than  that  in  which  the  land  was  sit- 
uated, and  they  being  "material  de- 
fendants" the  bill  could  properly  be 
filed  in  the  county  of  their  residence. 
Chisholm  v.  Wallace,  146  Ala.  683,  40 
So.  219. 

16.  Hunt  v.  Dean,  91  Minn.  96,  97 
N.  W.  574;  Acker  v.  Leland,  96  N.  T, 
383. 

17.  Ga. — Coleman  v.  Franklin,  26  Ga, 
368.  Bl.— Johnson  v.  Gibson,  116  EL 
294,  6  N.  E.  205,  distinguishing  Rich- 
ards v.  Hyde,  21  111.  -640;  Eppstein  v. 
Nathan,  71  111.  App.  192.  Kan.— Ful- 
ler v.  Horner,  -69  Kan.  467,  77  Pae.  88. 
Tex. — Lebmberg  v.  Biberstein,  51  Tex. 
457. 

See  also  cases  under  XI,  B,  note  12. 

In  California,  the  constitutional  pro- 
vision requiring  actions  for  the  en- 
forcement of  liens  upon  real  estate  to 
be  commenced  in  the  county  in  which 
the  real  property  is  situated,  does  not 
apply  to  actions  to  set  aside  a  fraud- 
ulent conveyance,  and  such  an  action 
may  be  brought  in  the  county  of  the 
defendant's  residence.  Woodbury  v. 
Nevada  E.  Co.,  120  Cal.  463,  52  Pae. 
730;  Beach  v.  Hodgdon,  66  Cal.  187,  5 
Pae.   77. 

18.  Colo. — Burdsall  v.  Waggoner,  i 
Colo.  256.  Mo. — Coleman  v.  Hagey,  158 
S.  W.  829.  N.  J.— Dunham  v.  Cox,  10 
N.  J.  Eq.  437,  467,  64  Am.  Dec.  460. 

See  also  XIII,  B,  4,  b,  infra,  as  to 
stating  cause  of  action  on  the  debt. 

Where  there  exists  two  methods  of 
obtaining  relief,  from  a  fraudulent 
transfer,  and  it  appears  from  the  allege 
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ment  of  a  good  cause  of  action,  may  be  waived  by  answering  to  the 
merits,18  and  may  be  cured  by  amendment.20 

2.  Separate  Conveyances  as  Single  Cause  of  Action.  —  When 
conveyances,  though  separate,  each  constitute  but  a  part  of  the  general 
purpose  to  hinder,  delay  and  defraud  creditors,  it  is  unnecessary  to 
separately  state  each  conveyance  as  a  different  cause  of  action;  the 
conveyances  all  constitute  but  one  cause  of  action,  namely,  the  fraud- 
ulent disposition  of  property  by  the  debtor.21 

3.  Use  of  "Disjunctive."  —  When  in  a  bill  to  set  aside  a  fraud- 
ulent conveyance  the  charge  of  fraud  is  made  in  the  disjunctive,  each 
alternative  averment  must  state  a  case  of  actionable  fraud.22 

4.  Exhibits.  —  a.     Attaching  Judgment.  —  It  is  not  required  to 


tions  of  the  complaint  that  all  of  the 
essentials  necessary  to  the  mainte- 
nance of  one  of  them  are  alleged,  it  is 
unnecessary  to  allege  any  of  the  es- 
sentials, necessary  to  the  maintenance 
of  the  alternative  remedy.  Hyman  v. 
Landry,  135  Wis.  598,  116  N.  W.  2-36, 
128  Am.  St.  Eep.  1044. 

A  fraudulent  conveyance  will  not  be 
set  aside  unless  attacked  by  proper 
pleading.  The  court  will  not  set  it 
aside  on  proof  alone.  McDonald  v.  Mc- 
Donald Planing  Mill  Oo.  (W.  Va.),  79' 
S.  E.  1081. 

Mental  Incapacity.  —  A  complaint 
which  merely  alleges  the  mental  inca- 
pacity of  the  judgment  debtor  as  ground 
for  setting  aside  a  fraudulent  convey- 
ance, fails  to  state  a  cause  of  action. 
Eollet  v.  Heiman,  120  Ind.  511,  22  N.  E. 
666,  16  Am.  St.  Hep.  340. 

19.  Whittlesey  v.  Delaney,  73  N. 
T.  571;  Bate  v.  Graham,  11  N.  T.  237; 
Bddleman  v.  Lentz,  .158  N.  O.  -65,  72 
S.  E.  1011.    See  also  the  titles  "Plead- 


ing; 


'Waiver." 


If  facts  are  averred  which  if  proved 
authorize  the  inference  that  there  was 
a  collusive  and  fraudulent  transfer,  it 
will  be  sufficient  after  judgment. 
Whittlesey  v.  Delaney,  73  N.  Y.  571. 

20.  Eddleman  v.  Lentz,  158  N.  C. 
65,  72  S.  E.  1011.  See  also  XII,  E, 
infra. 

21.  Armstrong  v.  Dunn,  143  Ind. 
433,  41  N.  E.  540;  Strong  v.  Taylor 
School  Tp.,  79  Ind.  208;  Marston  v. 
Dresen,  76  Wis.  418,  45  N.  W.  110.  See 
infra,  XHI,  G. 

22.  Curran  v.  Olmstead,  101  Ala. 
692,  14  So.  398. 

Where  the  complainant  relies  upon 
several  disjunctive   sets   of  averments 


as  furnishing  grounds  for  relief,  and 
one  of  the  disjunctive  aspects  fails  and 
is  insufficient  as  a  ground 'for  equitable 
interposition  and  furnishes  no  ground 
for  relief,  the  bill  as  a  whole  fails  to 
make  out  a  case  of  equitable  cogni- 
zance, is  subject  to  demurrer,  and  can 
not  be  maintained.  Taylor  v.  Dwyer, 
131  Ala.  91,  32  So.  509. 

Allegation  in  Alternative  Not  De- 
murrable.— A  bill  averring  "that  the 
complainants  were  existing  creditors  of 
the  grantor  at  the  time  of  the  making 
of  the  conveyance  assailed  for  fraud, 
and  that  the  cash  consideration  of 
$4,000,  named  in  the  deed,  was  simu- 
lated; and,  if  that  is  not  true,  the  bill 
avers  in  the  alternative  that  the  con- 
sideration paid  was  grossly  less  than 
the  real  value  of  the  property,  and 
that  the  recited  cash  consideration  in 
the  deed,  over  and  above  the  assumed 
mortgage  debt  by  the  grantee  on  the 
property  conveyed,  was  fixed  and 
agreed  on  between  the  grantor  and 
grantee  as  a  means  whereby  the  value 
of  the  said  property  conveyed,  over 
and  above  the  recited  consideration, 
should  be  removed  beyond  the  reach  of 
any  of  the  complainants  as  creditors  of 
said  defendant  Meyers,  and  that  the 
grantee  participated  in  said  fraudulent 
purpose,  which  was  to  hinder,  delay, 
or  defraud  the  complainants  in  the  col- 
lection of  their  debts.  The  averments 
of  the  bill  as  amended,  when  fairly  and 
reasonably  construed,  we  think  suffi- 
ciently charge  notice  and  that  the 
grantee  participated  in  the  alleged 
fraud;  and  this  so  so  as  to  each  al- 
ternative averment,  and  neither  was 
therefore  subject  to  demurrer."  Mey- 
ers v.  Martinez,  172  Ala.  641,  55  So. 
498. 
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attach  a  copy  of  the  judgment  to  the  complaint,  even  in  jurisdictions 
where  the  action  must  be  based  on  a  judgment.23 

b.  Setting  Out  Deed.  —  It  is  unnecessary  to  file  a  copy,  or  make 
an  exhibit  of  the  alleged  fraudulent  conveyance,2* 

B.  Averments.  —  1.  Jurisdiction.  —  When  the  judgment  on  which 
plaintiff  proceeds  was  recovered  in  a  court  of  limited  jurisdiction,  the 
plaintiff  must  allege  facts  showing  its  jurisdiction,  as  there  is  no  pre- 
sumption thereof.28 

2.  Exhausting  Legal  Remedies.  —  a.  Necessity  for  Allegation, 
Some  jurisdictions  require  that  the  complainant  must  state  facts  show- 
ing that  he  has  exhausted  his  remedy  at  law.26 

d.    Issuance  of  Execution.  —  In  some  jurisdictions27  it  is  necessary 


23.  Eller  v.  Lacy,  137  Ind.  436>  36 
N.  E.  1088;  Bray*;.  Hussey,  24  Ind. 
228. 

24.  .Stout  v.  Stout,  77  Ind.  537; 
Smith  v.  Summerfield,  108  N.  C.  284,  12 
S.  E.  997. 

25.  Pendleton  v.  Friedman,  135  App. 
Div.  420,  119  N.  Y.  Supp.  994. 

The  failure  to  allege  the  jurisdic- 
tional facts  is  not  cured  by  an  allega- 
tion that  the  judgment  was  docketed 
in  the  county  clerk's  office  and  that 
supplementary  proceedings  were  duly 
instituted  thereon  wherein  the  plaintiff 
was  appointed  receiver.  Pendleton  v. 
Friedman,  135  App.  Div.  420,  119  N. 
Y.  Supp.  994. 

26.  TJ.  S.— Beswiek  v.  Dorris,  174 
Fed.  502.  Cal. — Herrlich  v.  Kaufmann, 
99  Cal.  271,  33  Pac.  857,  37  Am.  St. 
Eep.  50;  Harris  v.  Taylor,  15  Oal.  348. 
Colo. — Burdsall  <v.  Waggoner,  4  Colo. 
256.  Minn.— Williams  v.  Kemper,  99 
Minn.  301,  109  N.  W.  242.  Mo Cole- 
man v.  Hagey,  158  S.  W.  829;  State 
ex  rel.  TaafEe  v.  Goggin,  191  Mo.  482,  90 
S.  W.  379,  109  Am.  St.  Rep.  826;  Dav- 
idson v.  Dockery,  179  Mo.  '687,  78  S. 
W.  624.  N.  Y.— Adsit  v.  Butler,  87  N. 
Y.  585;  Southard  v.  Benner,  72  N.  Y. 
424;  Kraemer  v.  Williams,  131  App. 
Div.  236,  115  N.  Y.  Supp.  721;  Koechl 
v.  Leibinger  &  Oehm  Brew.  Co.,  26 
App.  Div.  573,  50  N.  Y.  Supp.  568; 
Hubbard  i».  United  Wireless  Tel.  Co., 
62  Misc.  538,  115  N.  Y.  Supp.  1016; 
Lovejoy  v.  Ohapin,  115  N.  Y.  Supp.  947. 

"All  creditors  must  allege  .  .  .  that 
they  have  no  adequate  remedy  at  law, 
because  if  they  have,  the  aid  of  a  court 
of  equity  is  unnecessary  and  will  be 
denied."  Davidson  v.  Dockery,  179 
Mo.  687,  78  S.  W.  624. 

Insolvent  Corporation.— The  fact  that 
the  debtor  is  an  insolvent  corporation 
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and  has  conveyed  its  property  in  con- 
travention of  the  statute,  does  not  au- 
thorize a  resort  to  a  court  of  equity 
until  the  remedy  at  law  has  been  ex- 
hausted. Adee  v.  Bigler,  81  N.  Y.  348; 
Kraemer  v.  Williams,  131  App.  Div.  236, 
115  N.  Y.  Supp.  721. 

Non-resident. — "Whether  when  the 
defendant  is  a  non-resident,  the  issu- 
ance of  an  attachment  with  the  service 
of  summons,  is  an  exhaustion  of  legal 
remedies,  is  not  quite  clear.  Kraemer  V. 
Williams,  131  App.  Div.  236,  115  N.  Y. 
Supp.  721. 

This  requirement  is  met  by  an  al- 
legation that  a  judgment  was  obtained, 
the  issuance  of  an  execution  with 
its  return  nulla  bona,  or  that  the  writ 
is  unsatisfied  in  whole  or  in  part. 
Burdsall  v.  Waggoner,  4  Colo.  256; 
Williams  v.  Kemper,  99  Minn.  301,  109 
N.  W.  242. 

An  allegation  that  an  execution  has 
been  issued  on  the  judgment,  which 
has  been  returned  unsatisfied  is  suffi- 
cient. Cal.  —  Watkins  v.  Wilhoit,  35 
Pac.  646.  HI.— Quinn  v.  People,  146 
111.  275,  34  N.  E.  148.  Me.— Webster 
v.  Withey,  25  Me.  326;  Webster  v. 
Olark,   25  Me.   313. 

But  see  Bewick  v.  Dorris,  174  Fed. 
502,  as  to  circumstances  under  which 
such  an  allegation  is  not  sufficient. 

27.  Cal. — Watkins  v.  Wilhoit,  35  Pac. 
646.  See  however,  Hager  l>.  Shindler, 
29  Cal.  47,  56,  as  to  the  necessity  of 
a  purchaser  at  a  sheriff's  sale  who  sues 
to  set  aside  a  deed  as  fraudulent,  to 
make  such  allegation.  Ind. — Kelly  v. 
Bell  (Ind.  App.),  83  N.  E.  773.  Minn. 
Williams  v.  Kemper,  99  Minn.  301,  109 
N.  W.  242.  N.  W.— Holland  v.  Grote, 
193  N.  Y.  262,  86  N.  E.  30,  affirming 
125  App.  Div.  413,  109  N.  Y.  Supp.  787; 
Prentiss  v.  Bowden,  145  JM.  Y.  342,  40 
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to  allege  the  issuing  of  an  execution  upon  the  judgment,  and  that  the 
action  is  brought  in  aid  of  an  execution,  or,  that  the  execution  has 
been  returned  unsatisfied.  If  the  complaint  fails  to  allege  that  a 
judgment  was  obtained  by  the  creditor  and  the  issuance  of  an  execu- 
tion and  its  return  unsatisfied,  it  is  as  a  general  rule,  necessary  to  allege 
directly  that  the  debtor  is  insolvent  and  has  no  other  property  from 
which  the  judgment  may  be  satisfied.28 

"Where  the  plaintiff  has  acquired  a  legal  lien  on  the  property,  he  is 
not  bound  to  allege  that  the  debtor  has  no  other  property  out  of  which 
the  debt  can  be  satisfied,  or  that  the  debtor  is  insolvent,  or  that  an 
execution  has  been  returned  nulla  bona.™    In  other  jurisdictions  there 


N.  E.  13;  Adsit  v.  Butler,  87  N.  Y. 
585;  Kiendl  v.  Dubroff,  136  App.  Div. 
8,  120  N.  Y.  Supp.  121.  Wash.— Mc- 
Avoy  v.  Jennings,  44  Wash.  79,  87  Pac. 
53. 

See  however,  Andrews  v.  Donner- 
stag,  171  111.  329,  49  N.  E.  558;  Wis- 
consin Granite  Oo.  v.  Gerrity,  144  .• 
77,  33  N.  E.  31,  that  it  is  not  neces- 
sary to  allege  an  execution  returned, 
"no  property  found." 

The  averment  that  there  was  no 
other  property  has  been  held  to  show 
the  inadequacy  of  an  execution.  Har- 
ris v.  Taylor,  15  Oal.  348. 

In  Kentucky  "while  ordinarily  an 
execution  plaintiff  must  enforce  his 
execution  lien  by  a  sale  as  provided 
by  the  statute,  he  may  file  a  petition 
in  equity  under  section  1907a,  Ken- 
tucky Statutes,  to  set  aside  a  fraud- 
ulent transfer,  conveyance  or  mort- 
gage, and  as  the  chancellor  has  juris- 
diction of  the  parties,  he  may  grant 
complete  relief  while  they  are  before 
him."  Gorman  v.  Glenn,  25  Ky.  li. 
Eep.  1755,  78  S.  W.  873. 

In  New  York,  an  execution  issued 
after  the  death  of  the  debtor,  without 
notice  to  his  representatives  or  per- 
mission of  the  surrogate,  will  not  meet 
the  requirement,  as  such  an  execution 
is  prohibited  (Code  Civ.  Pro.  §1375) 
and  is  absolutely  void.  Prentiss  v. 
Bowden,  145  N.  Y.  342,  40  N.  E.  13. 

Waiver. — The  failure  to  make  this 
allegation  must  be  presented  by  de- 
murrer, and  where  an  answer  is  filed 
placing  in  issue  all  the  averments  of 
the  complaint,  the  objection  is  waived. 
Barton  «.  Barton,  80  Ky.  212;  Shaw  v. 
Shaw,  15  Ky.  L.  Eep.  592,  24  S.  W. 
630. 

28.  Colo. — Stephens  v.  Parvin,  33 
Colo.  60,  78  Pac.  688.  Ind.— Bruker  v. 
Kelsey,  72  Ind.  51.    Kan.— Breitkreutz 


v.  National  Bank  of  BTolton,  70  Kan. 
698,  79  Pac.  686.  Mich.— Hodge  v. 
Gray,  110  Mich.  654,  68  N.  W.  979. 
Minn. — Williams  v.  Kemper,  99  Minn. 
301,  109  N.  W.  242.  Ore.— Page  v. 
Grant,  9  Ore.  116.  Wash. — McAvoy  v. 
Jennings,  44  Wash.  79,  87  Pac.  53; 
Cook  v.  Tibbals,  12  Wash.  207,  40  Pac. 
9S5;  O'Leary  v.  Duvall,  10  Wash.  666, 
39  Pac.  163. 

See  also  XII,  B,  7,  infra. 

An  averment  of  no  property  subject 
to  levy  is  not  alone  all  that  is  necessary, 
but  is  much  more  satisfactory  than  an 
averment  of  return  of  execution  In- 
dorsed no  property  found.  Bamberger 
v.  Turner,  13  Ohio  St.  263,  82,  Am.  Dec. 
438. 

Where  it  is  impossible  to  obtain  a 
personal  judgment,  and  the  return  of 
execution  nulla  oona,  the  rule  seems  to 
be  that  an  allegation  that  the  debtor 
is  insolvent  or  a  non-resident  and  had 
no  property,  would  be  sufficient  with- 
out alleging  the  recovery  of  a  judg- 
ment and  the  return  of  an  execution 
unsatisfied.  Williams  v.  Kemper,  99 
Minn.  301,  109  N.  W.  242,  explaining 
Spooner  v.  Traveler's  Ins.  Co.,  76 
Minn.  311,  79  N.  W.  305,  77  Am.  St. 
Eep.  651.  See  also  Wilson  v.  Salisbury, 
167  Mo.  App.  191,  151'  S.  W.  194. 

29.  Spooner  v.  Traveler's  Ins.  Co., 
76  Minn.  311,  79  N".  W.  305,  77  Am.  St. 
Eep.  651. 

"When  the  creditor  once  acquires  a 
lien  on  the  property  so  transferred, 
the  lien  itself  is  sufficient  to  confer 
jurisdiction  upon  a  court  of  equity  to 
set  aside  the  transfer  as  an  obstruction 
to  the  enforcement  of  the  plaintiff's 
legal  rights."  HI. — Weightman  v. 
Hatch,  17  111.  281.  Me.— Gray  v.  Chase, 
57  Me.  558.  Minn. — Spooner  v.  Trav- 
eler's Ins.  Co.,  76  Minn.  311,  79  N.  W. 
305,  77  Am.  St.  Bep.  651;  Wadsworth 
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is  no  necessity  for  alleging  issuance  and  return  nulla  bona  of  execu- 
tion,30 especially  when  it  is  alleged  that  the  judgment  debtor  is  in- 
solvent, and  that  the  issue  of  an  execution  would  be  of  no  practical 
utility.31 

Allegations  of  the  time  and  place  of  issuance  of  the  execution  are 
not  essential  to  the  statement  of  the  cause  of  action,32  the  failure  to 
make  such  averments,  however,  causes  an  uncertainty  which  may  be 
questioned  in  the  proper  way.33    There  is,  however,  authority  that  the 


v.  Schisselbauer,  32  Minn.  84,  19  N 
W.  390;  Massey  v.  Gorton,  12  Minn. 
145,  90  Am.  Dec.  287,  note.  Miss. 
Vasser  v.  Henderson,  40  Miss.  519,  90 
Am.  Dec.  351.  Ohio — Gormley  V.  Pot- 
ter, 29  Ohio  St.  597;  Westerman  v. 
Westerman,  25  Ohio  St.  500. 

30.  French  v.  Commercial  National 
Bank,  199  111.  213,  65  N.  E.  252;  Lane 
v.  Union  National  Bank,  75  111.  App. 
299,  affirmed,  177  HI.  171,  52  N.  E.  361, 
69  Am.  St.  Rep.  216. 

It  is  not  necessary  to  allege  that  an 
execution  has  been  returned  "no  prop- 
erty found."  French  <v.  Commercial 
National  Bank,  199  111.  213,  65  N.  E. 
252,  affirming  97  HI.  App.  533;  An- 
drews v.  Donnerstag,  171  111.  329,  49 
N.  E.  558,  affirming  70  111.  App.  326; 
Wisconsin  Granite  Co.  v.  Gerrity,  144 
El.  77,  33  N.  E.  31. 

Dunham  v.  Cox,  10  N.  J.  Bq.  437,  466, 
64  Am.  Dec.  460.  "The  judgment  con- 
stitutes a  lien  upon  the  land,  and  there 
is  no  necessity  of  compelling  the  cred- 
itor as  a  mere  matter  of  form,  to  in- 
cur the  further  expense  at  law  of  is- 
suing an  execution."  And  see  First 
National  Bank  v.  Chapman,  77  111.  App. 
105. 

In  South  Carolina  it  is  not  necessary 
to  the  validity  of  the  complaint  that  it 
allege  the  return  of  an  execution  nulla 
bona.  State  v.  Foot,  27  S.  C.  340,  345, 
3  S.  E.  546;  Rurch  v.  Brantley,  20  S.  C. 
503. 

A  complaint  in  an  action  by  a  judg- 
ment creditor  to  subject  real  estate 
standing  In  the  name  of  another  party 
than  the  judgment  debtor  to  the  pay- 
ment of  his  judgment,  which  shows 
that  a  transcript  of  the  judgment  had 
been  filed  and  a  lien  acquired  on  all 
the  real  estate  of  the  judgment  debtor 
and  alleges  that  the  real  estate  in 
question  was  purchased  with  the  money 
of  the  judgment  debtor,  and  the  con- 
veyance made  by  agreement  with  the 
holder  of  the  property  for  the  purpose 
of  hindering,  delaying  and  embarrass- 
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ing  plaintiff  in  the  collection  of  his 
debt,  is  sufficient  to  sustain  the  action 
without  alleging  the  insolvency  of  the 
judgment  debtor  and  that  execution  had 
been  issued  and  returned  nulla  bona. 
Stephens  1>.  Parvin,  33  'Colo.  '60,  78  Pac. 
688. 

31.  XT.  S. — Case  v.  Beauregard,  101 
IT.  S.  688,  25  L.  ed.  1004.  Conn.— Bots- 
ford  v.  Beers,  11  Conn.  3i69.  la. 
O'Brien  v.  Stambach,  101  Iowa  40,  69 
N.  W.  1133,  63  Am.  St.  Sep.  368; 
Gwyer  v.  Figgins,  37  Iowa  517;  Ticonic 
Bank  v.  Harvey,  16  Iowa  141;  Postls- 
wait  v.  Howes,  3  Iowa  365.  Mo. — Tur- 
ner v.  Adams,  46  Mo.  95 ;  Merry  v.  Fre- 
mon,  44  Mo.  618.  Okla. — Ziska  v. 
Ziska,  20  Okla.  634,  95  Pac.  254,  20  L. 
E.  A.  (N.  S.)  1.  Ore.— Fleisehner  *. 
First  Nat.  Bank  of  McMinnville,  36 
Ore.  553,  54  Pac.  884,  60  Pac.  603,  61 
Pac.  345. 

A  complaint  in  equity  to  reach  and 
have  applied  to  a  judgment,  property 
of  the  judgment  debtor,  alleged  to  be 
fraudulently  concealed,  which  shows 
that  there  is  no  property  subject  to  exe- 
cution and  what  has  become  of  the 
property  which  would  have  been  sub- 
ject to  an  execution,  the  complaint  need 
not  also  allege  as  a  prerequisite  to 
equitable  relief  that  an  execution  was 
issued  and  returned  unsatisfied.  Kyan 
v.  Spieth,  18  Mont.  45,  44  Pac.  403. 

32.  Holland  v.  Grate,  193  N.  Y.  252, 
86  N.  E.  30,  affirming  125  App.  Wv. 
413,  109  N.  Y.  Supp.  787. 

Compare  Gorman  v.  Glenn,  25  Ky.  I* 
Rep.  1755,  78  S.  W.  873,  holding  among 
other  things  that  an  allegation  in  the 
answer  that  an  execution  was  not  is- 
sued to  the  proper  county,  does  not 
overthrow  the  presumption  that  the 
proper  formalities  were  complied  with. 

33.  Holland  v.  Grote,  198  N.  Y.  262, 
86  N.  E.  30,  affirming  125  App.  Div. 
413,  109  N.  Y.  Supp.  787. 

As  to  the  method  of  objecting  to  un- 
certainty, see  4  Standard  Proc.  859. 
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complaint  must  allege  that  the  judgment  debtor  resided  or  lived  in 
the  county  to  which  the  execution  was  issued  at  the  time  of  such 
issuance.34 

3.  That  Suit  Brought  for  All  Creditors.  —  Where  the  complaint 
prays  that  the  property  be  sold  for  the  benefit  of  all  creditors,  it  is 
unnecessary  to  allege  that  plaintiffs  are  proceeding  on  behalf  of  them- 
selves and  other  creditors,35  nor  is  it  necessary,  when  no  receiver  has 
been  asked  for  or  appointed,  to  allege  that  the  suit  is  brought  on  be- 
half of  all  creditors  who  desire  to  join  in  and  contribute  to  the  ex- 
pense.36 

4.  Existence  of  Debt.  —  a.  Generally.  —  Where  the  plaintiff  is  a 
creditor  or  the  representative  of  creditors  the  facts  showing  such  status 
must  be  alleged,37  and  that  the  debt  is  one  existing  at  the  time  of  the 
conveyance  and  for  the  payment  of  which,  except  for  the  fraudulent 
conveyance,  the  property  transferred  could  be  made  liable38  to  credi- 


34.  McKinney  v.  Snider,  lie  Ind. 
160,  18  N.  E.  526;  Pouder  v.  State,  111 
Ind.  148,  12  N.  B.  291;  Kelly  v.  Bell 
(Ind.  App.),  83  N.  E.  773;  Harper  v. 
Behagg,  14  Ind.  App.  427,  42  N.  E.  1115. 
See  also  Citizen's  Nat.  Bank  v.  Hodges, 
80  Hun  471,  30  N.  Y.  Supp.  445. 

An  allegation,  "that  an  execution 
'has  been  issued'  to  the  sheriff  of  the 
county  in  which  C.  K.,  'lives'  or  're- 
sides'  does  not  aver  that  he  lived  or 
resided  therein  at  the  time  of  the  is- 
suance of  said  execution.  Kelly  v. 
Bell  (Ind.  App.),  83  N.  E.  773. 

"It  is  just  as  necessary  that  the 
complaint  should  show  that  the  exe- 
cution had  issued  to  the  proper  county, 
as  that  it  had  issued  at  all."  Fowler 
V.  Griffin,  83  Ind.  297. 

35.  Birely's  Exr.  v.  Staley,  5  Gill 
ft  J.  (Md.)  432,  25  Am.  Dec.  303. 

36.  Nebraska  National  Bank  v.  Hal- 
lowell,  63  Neb.  309,  88  N.  W.  556;  Lall- 
man  v.  Hovey,  92  Hun  419,  36  N.  Y. 
Supp.  662. 

37.  Cal. — tyden  v.  Spohn-Patrick 
Co.,  155  Cal.  177,  100  Pac.  236;  First 
National  Bank  v.  Eastman,  144  Cal. 
487,  77  Pac.  1043,  103  Am.  St.  Hep.  95. 
Neb.— Jane  v.  Hymer,  66  Neb.  785,  92 
N.  W.  1019.  N.  Y.— Van  Dewater  <o. 
Gear,  21  App.  Div.  201,  47  N.  Y.  Supp. 
503. 

Facts  Must  Be  Alleged. — In  an  action 
to  set  aside  a  conveyance  executed  in 
fraud  of  creditors,  the  ■complaint  must 
state  facts  showing  that  the  plaintiff 
occupies  a  status,  either  as  creditor  or 
as  the  representative  of  creditors, 
which  entitles  him  to  assail  the  con- 
veyance.    A   mere   general   allegation 


that  the  plaintiff  was  by  order  of  court 
appointed  "receiver"  of  all  the  prop- 
erty belonging  to  the  grantor  in  the 
conveyance  is  not  sufficient.  Sawyer  v. 
Harrison,  43  Minn.  297,  45  N.  W.  434. 

When,  in  an  action  by  a  creditor  he 
avers  a  gift  or  conveyance  to  be  in 
fraud  of  his  rights,  the  primary  fact  is 
the  existence  of  a  debt  to  which  the 
property  given  or  conveyed  would  X>e 
subject,  if  the  gift  or  conveyance  did 
not  stand  in  the  way  obstructing  legal 
remedies  to  reach  it.  Pickett  v.  Pipkin, 
64  Ala.  520. 

When  such  a  bill  avers  that  the  de- 
fendant grantor  became  indebted  to 
the  plaintiff  in  a  certain  sum,  which 
indebtedness  still  remains  unpaid  and 
unsatisfied,  there  is  a  sufficient  allega- 
tion of  an  existing  indebtedness  and 
it  is  not  necessary  that  the  evidence 
of  the  indebtedness  be  specifically  set 
out.  Sinclair  v.  Auxiliary  Realty  Co., 
99  Md.  223,  57  Atl.  664. 

Waiver  by  Answer. — A  deficiency  in 
this  respect,  though  fatal  on  demurrer, 
is  waived  where  the  answer  contains  an 
admission  that  plaintiffs  are  creditors. 
Birely's  Exr.  i>.  Staley,  5  Gill  &  J. 
(Md.)  432,  25  Am.  Dec.  303. 

38.  Ala. — Deposit  Bank  of  Frankfort 
v.  Caffee,  135  Ala.  208,  33  So.  152.  See 
also  McDuffie  v.  Lynchburg  Shoe  Co., 
59  So.  567;  Gibson  v.  Trowbridge  Furn. 
Co.,  93  Ala.  579,  9  So.  370.  Colo.— Em- 
ery v.  Yount,  7  Colo.  107,  1  Pae.  686. 
Ga. — Maynard  v.  Fertilizer  Works,  138 
Ga.  549,  75  ».  E.  582.  111.— Uhre  v. 
Melum,  17  111.  App.  182.  Ind.— Bent- 
ley  v.  Dunkle,  57  Ind.  374.  Neb. — La- 
vigne  v.  Tobin,  52  Neb.  686,  72  N.  W. 
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tors;  or  it  must  be  alleged  that  the  conveyance  was  made  in  expects 
tion  of  the  grantor's  incurring  the  debt.39 

b.  Stating  Cause  of  Action  on  Debt.  —  In  jurisdictions  permitting  a 
creditor  to  sue  without  first  obtaining  a  judgment  or  other  lien,  it  is 
of  course  necessary  that  the  complainant  set  out  a  cause  of  action  on 
the  debt,  the  rules  regarding  which  will  be  found  under  the  appropri- 
ate title.40 

5.  Lack  of  Consideration  for  Conveyance.  —  a.  Sufficiency  of  Al- 
legation. —  An  allegation  that  the  conveyance  was  made  without  any 
valuable  consideration  is  sufficient  in  an  action  by  either  an  existing 
or  subsequent  creditor  when  the  transfer  is  alleged  to  be  fraudulent  in 
fact,  the  fraudulent  participation  of  the  grantee  being  immaterial." 


1940.  N.  Y.— Homes  v.  Clark,  48  Barb. 
237;  Pritz  v.  Jones,  117  App.  Div.  643, 
102  N.  Y.  Supp.  549.  Wash.— West 
Coast  Grocery  Co.  v.  Stinson,  13  Wash. 
255,  43  Pac.  35. 

That  the  debt  is  still  due  must  be 
alleged.  Ferguson  v.  Bobo,  54  Miss. 
121. 

An  averment  that  fails  to  show  an 
indebtedness  at  the  time  of  the  con- 
veyance is  bad  on  demurrer.  Robinson 
v.  Rogers,  84  Ind.  539. 

Sufficiency  of  Averment. — The  state- 
ment in  the  complaint  of  the  debt  upon 
which  the  judgment  was  recovered,  is 
not  required  to  be  as  definite  as  in  a 
complaint  in  an  action  to  recover  the 
debt,  the  only  purpose  of  the  allegation 
being  to  show  that  the  judgment  was 
recovered  on  a  debt  accruing  prior  to 
the  fraudulent  conveyance.  Scanlan  v. 
Murphy,  51  Minn.  53.6,  53  N.  W.  799. 
See  also  Chamberlain  Banking  House  v. 
Turner-Frazer  Mercantile  Co.,  66  Neb. 
48,  92  N.  W.  172. 

Argumentative  Allegation. — An  al- 
legation that  the  fraudulent  purpose 
in  making  the  transfer  was  to  avoid 
the  claim  upon  which  the  suit  was  based, 
is  an  argumentative  rather  than  a  di- 
rect allegation  of  the  existence  of  the 
claim  at  the  time  of  the  conveyances. 
Mathews  v.  Converse,  83  Conn.  511  77 
Atl.  961. 

39.  Colo. — Emery  v.  Yount,  7  Colo. 
107,  1  Pac.  686.  Neb. — Lavigne  ». 
Tobin,  52  Neb.  686,  72  N.  W.  1040. 
N.  Y.— Holmes  v.  Clark,  48  Barb.  237. 

40.  WcodbuTy  v.  Sparrell  Print,  187 
Mass.  426,  73  N.  E.  547.  See  also  the 
titles  "Debt,"  Vol.  6,  p.  460;  "Declar- 
ation and  Complaint,"  Vol.  6,  p.  668; 
and  other  specific  titles. 

Description  of  Claim. — Where  the 
plaintiffs  are  simple  contract  creditors, 

vols 


the  bill  must  set  forth  the  character  of 
the  respective  demands,  whether  evi- 
denced by  writing  or  existing  open  ac- 
count, and  when  due.  Gibson  v.  Trow- 
bridge Furniture  Co.,  93  Ala.  579,  9  So. 
370. 

The  averments  should  be  sufficiently 
definite  and  specific  so  as  to  enabla 
defendant  to  admit  some  and  contest 
other  claims.  Ewald  v.  Ortnysky  (N. 
J.),  71  Atl.  179. 

Date  and  Amount. — "The  averment 
that  the  claims  of  complainant's  sev- 
eral assignors  arose  between  April  30, 
1900,  and  December  18,  1905,  without 
a  disclosure  as  to  when  and  for  what 
amount  each  claim  arose,  fails  to  af- 
ford defendant  an  opportunity  to'  take 
issue  on  material  facts."  Ewald  V. 
Ortnysky  (N.  J.),  71  Atl.  170. 

Where  the  allegations  are  informal 
and  not  directly  made,  objection  should 
be  made  before  answer  and  if  made 
for  the  first  time  at  the  trial,  the  com- 
plaint should  be  sustained.  Welch  v. 
Bradley,  45  Minn.  640,  48  N.  W.  440. 

41.  TJ.  S.— Beecher  v.  Clark,  12 
Blatchf.  256,  3  Fed.  Cas.  No.  1,223.  Ala. 
Exchange  Nat.  Bank  ttf.  Stewart,  158 
Ala.  218,  48  So.  487,  without  legal  and 
adequate  valuable  consideration.  CaL 
Lee  v.  Figg,  37  Cal.  328,  99  Am.  Deo. 
271.  Conn. — Hitchcock  v.  Kiely,  41 
Conn.  611.  Ind. — Wilson  v.  Boone,  136 
Ind.  142,  35  N.  E.  1096;  Spiers  v.  White- 
sell,  27  Ind.  App.  204,  61  N.  E.  28. 
Md.— Foley  v.  Bitter,  34  Md.  646. 
Mass. — Clark  v.  Chamberlain,  13  Allen 
257.  Mb.— Gamble  17.  Johnson,  9  Mo. 
605.  Neb.— Nebraska  Nat.  Bank  v. 
Hallowell,  63  Neb.  309,  88  N.  W.  556. 
N.  Y.— Carpenter  v.  Roe,  10  N.  Y.  327; 
Mohawk  Bank  v.  Atwater,  2  Paige  54; 
Savage  p.  Murphy,  8  Bosw.  76,  affirm- 
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b.  Alternative  averments  as  to  the  consideration  are  permitted  in 
an  action  by  a  subsequent  creditor  when  each  averment  makes  the  con- 
veyance fraudulent  and  entitles  the  complainant  to  the  same  relief.42 

6.  Fraud.  —  a.  Necessity  of  Alleging  Fraudulent  Intent.  —  Where 
the  conveyance  was  voluntary  and  the  party  complaining  was  a  creditor 
at  the  time  it  was  made,  fraudulent  intent  on  the  part  of  the  debtor 
need  not  be  alleged.43  But  in  an  action  by  a  subsequent  creditor  the 
complaint  or  bill  must  show  the  fraudulent  purpose.44 


ed  34  N.  T.  508.  N.  C.— Lassiter  v. 
Davis,  64  N.  C.  498. 

But  see  5  Standard  Proc.  210.  See 
also  Cohen  v.  Plonsky,  60  Hun  103,  14 
N.  Y.  Supp.  234,  as  to  when  unneces- 
sary. 

Sufficiency.  —  An  averment  that 
"only  a  small  sum,  the  amount  of  which 
is  unknown  to  the  complainant,"  is  in 
fact  due,  is  sufficiently  specific  and  def- 
inite. Cartwright  v.  Bamberger,  90 
Ala.  405,  8  So.  264. 

The  averment  that  the  sums  recited 
in  the  mortgage  are  fictitious  and  were 
never  paid,  is  the  averment  of  a  fact 
and  not  a  legal  conclusion.  Lamar  & 
Rankin  Drug  Co.  v.  Jones,  155  Ala. 
474,  46  So.  763. 

An  allegation  that  the  deed  was 
made  "for  the  colorable  consideration 
of  $8250,  but,  in  fact,  for  no  considera- 
tion whatever,"  is  sufficient.  Boberts 
v.  Fanners'  &  Merchants'  Bank,  136 
Ind.  154,  35  N.  E.  128. 

Where  the  complaint  alleges  that  the 
conveyance  was  "without  any  valu- 
able consideration, — a  mere  gift," 
which  averment  is  not  denied  in  the 
answer,  the  plaintiff  is  entitled  to  judg- 
ment, where  the  debt  existed  at  the 
time  of  the  conveyance.  Marcum  v. 
Powers,  10  Ky.  L.  Bep.  380,  9  S.  W. 
255. 

An  allegation  "that  the  rents  and 
other  property  were  given  by  J.  S.  W. 
(the  debtor)  to  his  children  'free  of 
charge  as  advancements,'  'means 
that  the  property  was  given,'  and 
that  there  was  no>  charge  therefor,  and 
no  valuable  consideration  other  than 
'love  and  affection.'  "  Patton  v.  Walk- 
er's Trustees  (Ky.),  118'  S.  W.  312. 

A  bill  alleging  that  the  deeds  were 
not  for  a  consideration  deemed  good 
in  law  but  were  executed  to  hinder,  de- 
lay and  defraud  complainant  is  suffi- 
cient. American  Net  &  Twine  Co.  v. 
Mayo,  97  Va.  182,  33  S.  E.  523. 

Inadequacy  of  Consideration.— An  al- 
legation that  the  purported  considera- 


tion if  paid  at  all,  was  very  inadequate, 
is  neither  a  direct  allegation  that  there 
was  no  consideration,  or  that  the  deed 
was  in  fact  a  voluntary  conveyance. 
Maynard  v.  Armour  Fertilizer  Wks., 
138  Ga.  549,  75  S.  E.  582. 

In  alleging  disparity  of  value  be- 
tween the  property  conveyed  and  the 
consideration  therefor,  averments  that 
are  made  arguendo,  and  as  merely  con- 
clusions of'  the  pleader  are  insufficient. 
Taylor  v.  Dwyer,  131  Ala.  91,  32  So. 
509. 

42.  Proskauer  v.  Peoples'  Savings 
Bank,  77  Ala.  257. 

43.  XT.  S. — Gilmore  v.  North  American 
Land  Co.,  1  Pet.  460,  10  Fed.  Cas.  No. 

5,448.     Ala Heinz  v.  White,  105  Ala. 

670,  17  So.  185.  Ind.— Willis  v.  Thomp- 
son, 93  Ind.  62;  Barkley  v.  Tapp,  87  Ind. 
25;  Spaulding  v.  Blythe,  73  Ind.  93;  Har- 
rison v.  Jaquess,  29  Ind.  208.  Miss. 
Catchings  v.  Manlove,  39  Miss.  655. 
N.  Y. — Beade  v.  Livingston,  3  Johns. 
Oh.  481,  500,  8  Am.  Dec.  520.  R.  L 
First  Nat.  Bank  v.  Banflall,  20  B.  1. 
319,  38  Atl.  1055,  78  Am.  St.  Bep.  867; 
McKenna  v.  Crowley,  16  K.  I.  364,  17" 
Atl.  354. 

See  also  infra,  XII,  B,  6,  c. 

44.  la. — Keehn  v.  Keehn',  115  Iowa 
467,  88  N.  W.  957.  Ky.— Willett  v. 
Froelich,  28  Ky.  L.  Bep.  798,  90  S.  W. 
572.  Minn. — Williams  v.  Kemper,  99 
Minn.  301,  109  N.  W.  242  ("A  subse- 
quent creditor  cannot  avoid  a  convey- 
ance by  his  debtor  merely  because  it 
was  made  with  intent  to  defraud  exist- 
ing creditors  at  the  time  of  its  execu- 
tion"); Anderson  to.  Lindberg,  64  Minn. 
476,  67  N.  W.  538;  Fullington  v.  North- 
western Imp.  &  B.  Assn.,  48  Minn.  490,  51 
N.  W.  475,  31  Am.  St.  Bep.  663.  Neb. 
Eacek  v.  First  Nat.  Bank  of  North 
Bend,  62  Neb.  669,  87  N.  W.  542;  Gra- 
ham v.  Est.  of  Townsend,  62  Neb.  364, 
87  N.  W.  169.  N.  J.— Kinsey  v.  Fel- 
ler, 64  N.  J.  Eq.  307,  51  Atl.  485.  Pa. 
Buckley  v.  I>uff,  114  Pa.  596,  8  Atl.  188. 
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b.  Manner  of  Alleging.  —  Fraud  being  merely  a  conclusion  of  law," 
a  mere  general  averment  that  a  deed  is  fraudulent,46  or  that  it  was 
made  with  the  intent  to  hinder,  delay  or  defraud  creditors,  is  insuffi- 
cient.47 

There  must  be  an  averment  of  the  facts  which  constitute  the  fraud, 


Tenn. — MeKeldim  v.  Gouldy,  91  Tenn. 
677,  20  S.  W.  231. 

When  the  action  is  by  a  subsequent 
creditor,  the  complaint  must  allege  act- 
ual fraud;  that  it  was  executed  with 
fraudulent  intent  and  for  the  fraud- 
ulent purpose  of  defeating  subsequent 
creditors  in  the  collection  of  their 
claim.  Craft  v.  Wilcox,  102  Ala.  378, 
14  So.  653. 

Sufficient  Allegations  of  Fraud. — A 
complaint  alleging  "that  the  convey- 
ance was  made  after  the  appellee's 
debt  was  incurred  but  before  the  judg- 
ment; that  the  conveyance  was  not 
real,  but  was  a  mere  sham,  without  any 
actual  or  valuable  consideration  what- 
soever, and  was  made  with  the  inten- 
tion of  defrauding  the  complainants 
and  the  other  creditors  of  said  Henri- 
etta Diamond  out  of  their  just  demands, 
and  that  the  premises  were  then  held 
by  said  Henrietta  Andrews  in  trust 
for  said  Henrietta  Diamond  and  for 
her  use  and  benefit,  and  for  the  pur- 
pose of  preventing  a  levy  and  Sale  of 
the  same  under  and  by  virtue  of  said 
execution"  sufficiently  alleges  the 
fraud.  Andrews  v.  Donnerstag,  171 
111.  329,  49  N.  E.  558,  affirming  70 
111.  App.  236. 

In  a  bill  by  subsequent  creditors  to 
set  aside  a  conveyance  as  in  fraud  of 
creditors,  allegations  that  at  and  be- 
fore its  execution  the  grantor  was  a 
member  of  a  partnership  which  was  in- 
debted in  a  certain  sum  to  a  certain 
creditor,  and  had  been  for  more  than 
sixty  days;  that  the  conveyance  was 
voluntary,  and  without  consideration, 
and  for  the  purpose  of  hindering  and 
defrauding  the  firm's  creditors;  and 
that  the  grantor  then  contemplated  the 
incurring  by  the  firm  of  the  indebted- 
ness to  complainants — are  sufficient 
averments  of  fraud.  Echos  v.  Peur- 
rung  Bros.  &  Co.,  107  Ala.  660,  18  So. 
250. 

45.  Tyson  v.  Southern  Cotton  Oil 
Co.  (Ala.),  61  So.  278;  Skinner  V. 
Southern  Grocery  Co.,  174  Ala.  359,  5( 
So.  916;  Loucheim  v.  First  Nat.  Bank, 
98  Ala.  521,  13  So.  374;  Jones  v.  Mas- 
8ey,  79  Ala.  370;  Pickett  v.  Pipkin,  64 
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Ala.  520.  See  4  Standard  Peoc.  126; 
id.,  Vol.  5,  p.  214;  and  the  title 
"Fraud  and  Deceit." 

46.  Ala. — Skinner  v.  Southern  Gro-' 
eery  Co.,  174  Ala.  359,  56  So.  916; 
Flewellen  v.  Crane,  58  Ala.  627.  Ind, 
Wilson  v.  Boone,  136  Ind.  142,  35  N.  E. 
1096.  Mo. — Reed  v.  Bott,  100  Mo.  62, 
12  S.  W.  347,  14  S.  W.  1089.  N.  C, 
Bryan  &  Co.  V.  Spruill,  57  N.  C.  27. 
Va. — Millhiser  v.  McKinley,  98  Va.  207, 
35  S.  E.  446. 

See  also  cases  to  following  note. 

Where  the  complainant  alleges  fraud- 
ulent intent,  guilty  .  knowledge  anti 
participation  with  other  defendants  in 
the  illegal  plot  and  alleges  further,  that 
the  debtor  holds  an  assignment  of  an  in- 
terest in  the  property  worth  $75,000 
for  which  he  only  paid  $55,000,  joined 
with  facts  showing  fraudulent  purpose 
and  guilty  knowledge,  it  is  sufficient  as 
against  a  demurrer.  Hutchins  v.  Niek- 
erson,  212  Mass.  118,  98  N.  E.  791. 

47.  TJ.  S. — Beswick  v.  Dorris,  174 
Fed.  502.  Ala. — Skinner  v.  Southern 
Groc.  Co.,  174  Ala.  359,  56  So.  916; 
Lamar  &  Rankin  D.  Co.  v.  Jones,  155 
Ala.  474,  46  So.  763;  Curran  v.  Olm- 
stead,  101  Ala.  692,  14  So.  398;  Laueh- 
eira  v.  First  Nat.  Bank,  98  Ala.  521,  13 
So.  374;  Jones  v.  Massey,  79  Ala.  370; 
Pickett  v.  Pipkin,  64  Ala.  520;  Flew- 
ellen  v.  Crane,  58  Ala.  627.  Colo. 
Burdsall  v.  Waggoner,  4  Colo.  256t  G&. 
Rowland  v.  Coleman,  45  Ga.  204.  Ind. 
Fisher  v.  Syfers,  109  Ind.  514,  10  N.  B. 
306.  Kan. — Gleason  v.  Wilson,  48  Kan. 
503,  29  Pac.  698.  Ky.— H.  Krish  &  Co. 
v.  Kentucky  Jeans  Cloth  Co.,  31  Ky. 
L.  Rep.  436,  102  S.  W.  818.  N.  Y. 
Riddle  v.  Bank  of  Montreal,  145'  App. 
Div.  207,  130  N.  Y.  Supp.  15.  Ore. 
Leasure  v.  Forquer,  2-7  Ore.  334,  41 
Pac.  665.  Wash.— West  Coast  Groc. 
Co.  v.  Stinson,  13  Wash.  255,  43  Pac, 
35. 

Compare  Ind. — Hays  v.  Montgomery, 
118  Ind.  91,  20  N.  E.  646,  as  to  the  suffl. 
ciency  of  such  allegation.  la.  —  Bur- 
lington Hospital  Assn.  v.  Gerlinger,  111 
Iowa  293,  82  N.  W.  765.  Mont.— Smith 
v.  Auerbaeh,  2  Mont.  348.  N.  Y.— Car- 
penter  v,    Adickes,    34   Misc.   645,  70 
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or  which  tend  to  support  the  conclusion,48  as  the  fraudulent  intent  can- 


s'. T.  Supp.  607.  But  see,  Bogert  v. 
Haight,  9  Paige  297.  Va. — Ameri- 
can Net  &  Twine  Co.  v.  Mayo,  97  Va. 
182,  33  S.  E.  523,  an  averment  that  a 
deed  was  made  with  intent  to  delay, 
binder  or  defraud  creditors  is  not  an 
averment  of  a  conclusion  of  law,  but 
of  an  essential  fact.  See  also  N.  Y. 
Kain  v.  Larkin,  141  N.  Y.  144,  36  N.  E. 
9,  in  which  it  is  said,  "The  general 
allegation  that  a  conveyance  or  trans- 
fer of  property  was  made  with  the  in- 
tent to  hinder,  delay  and  defraud  cred- 
itors is  broad  and  sweeping  in  its  op- 
eration and  effect.  It  involves  many 
elements,  and  may,  before  it  can  be 
deemed  established,  require  proof  of 
many  other  facts  and  circumstances 
which  may  be  given  in  .evidence  under 
the  general  charge,  without  inserting 
them  in  the  pleading."  N.  C. — New 
Hanover  Shingle  Mills  v.  Sanderson, 
161  N.  C.  452,  77  S.  E.  414,  that 
an  allegation  that  the  debtor 
"with  intent  to  cheat  and  defraud 
plaintiff,  fraudulently  undertook  to 
convey,"  etc.,  while  not  as  explicit  and 
full  as  it  should  be,  is  merely  a  defec- 
tive statement  of  a  good  cause  of  ac- 
tion and  may  be  amended.  Tenn. 
Citizens'  National  Bank  v.  Watkins,  126 
Tenn.  453,  150  S.  W.  96,  holding  that 
where  a  conveyance  upon  its  face  shows 
that  it  was  nothing  more  than  a  scheme 
to  hinder  and  delay  creditors,  it  is  suf- 
ficient to  allege  "that  the  conveyance 
is  fraudulent  and  was  made  for  the 
purpose  of  hindering  and  delaying 
creditors. ' ' 

Waiver. — An  allegation  that  would 
be  insufficient  as  a  plea  of  fraud,  if  de- 
murred to,  may  in  the  absenee  of  such 
objection  be  sustained.  Sukeforth  v. 
Lord,  87  Cal.  389,  25  Pac.  497;  Bull  V. 
Ford,  66  Cal.  176,  4  Pae.  1175. 

48.  U.  S.— Van  Weel  v.  Winston, 
115  U.  S.  228,  6  Sup.  Ct.  22,  29  L.  ed. 
384;  Beswick  v.  Dorris,  174  Fed.  502. 
Ala,— Bank  of  Tupelo  v.  Hall,  59  So. 
442;  Skinner  v.  Southern  Grocery  Co., 
174  Ala.  359,  56  So.  916;  Jones  v.  Mas- 
sey,  79  Ala.  370;  Pickett  v.  Pipkin,  64 
Ala.  520.  Cal.— Sewell  v.  Price,  164  Cal. 
265,  128  Pac.  407;  Mason  v.  Vestal,  88 
Cal.  396,  26  Pac.  213,  22  Am.  St.  Rep. 
310;  Albertoli  -v.  Branham,  80  Cal.  631, 
22  Pac.  404,  13  Am.  St.  Rep.  200;  Fox 
v.  Dyer,  S3  Pac.   257.     BL— Klein  v. 


Horine,  47  111.  430.  Ind. — National 
State  Bank  v.  Vigo  County  Nat.  Bank, 
141  Ind.  352,  40  N.  E.  799,  50  Am.  St. 
Rep.  330;  Bentley  v.  Dunkle,  57  Ind. 
374.  Mo. — Coleman  v.  Hagl'ey,  158  S. 
W.  829;  Burnham  v.  Boyd,  167  Mo.  185, 
66  S.  W.  1088;  Reed  v.  Bott,  100  Mo. 
62,  12  S.  W.  374,  14  S.  W.  1089.  Mont. 
Smith  v.  Auerbach,  2  Mont.  348.  Neb. 
Rockford  Watch  Co.  v.  Manifold,  36 
Neb.  801,  55  N.  W.  236.  N.  J.— Hage- 
man  v.  Brown,  76  N.  J.  Eq.  126,  73  AtL 
862;  Smith  v.  Wood,  42  N.  J.  Eq.  563, 
7  Atl.  881;  s.  c,  44  N.  J.  Eq.  603,  17 
Atl.  1104.  N.  Y. — Wood  v.  Amory, 
105  N.  Y.  278,  11  N.  E.  636;  Knapp  v. 
Brooklyn,  97  N.  Y.  5i20;  Riddle  v.  Bank 
of  Montreal,  145  App.  Div.  207,  130 
N.  Y.  Supp.  15;  Eppley  v.  Kennedy 
131  App.  Div.  1,  115  N.  Y.  Supp.  '360. 
Wis. — McDonald  v.  Sullivan,  135  Wis. 
361,  116  N.  W.  10;  Prentice  v.  Madden, 
3   Pinn.   376.     Eng. — Gilbert   V.   Lewis, 

I  De  Gex  J.  &  Sm.  38,  49,  46  Eng. 
Reprint  15. 

See  also  Stanton  v.  Catron  8  N.  M. 
355,  45  Pae.  884. 

Fraudulent  intent  must  be  alleged. 
Thompson  v.  Jackson,  3  Rand.  (Va.) 
504,  15  Am.  Dec.  721. 

Use  of  Term  "Simulated." — An 
averment  that  the  debt,  claimed  to  be 
the  consideration  for  the  conveyance 
was  "simulated,"  has  been  held  suf- 
ficient impeachment  of  bona  fides  of 
the  debt.     Klein  v.  Miller,  97  Ala.  506, 

II  So.  830;  Oartwright  v.  Bamberger, 
90  Ala.  405,  8  So.  264. 

"It  is  first  alleged  that,  a  short 
time  before  the  commencement  of  the 
suits,  in  which  the  complainants  ob- 
tained the  decrees  it  is  the  purpose  to 
enforce,  and  for  many  years  pre- 
viously, the  grantor  owned,  and  was 
possessed  of  large  property  real  and 
personal,  'which  has  been  so  artfully  and 
fraudulently  arranged  and  conveyed,  that 
no  title  to  any  portion  thereof  is  now 
in  the  name  of  the  said  Haywood  Pip- 
Tcin,  and  he  pretends  that  he  has  no 
property  subject  to  levy  and  sale  under 
execution.'  This  is  followed  by  an  aver- 
ment of  the  conveyances  and  transfer 
which  are  impeached  as  to  each  of 
which  there  is  an  averment  that  the 
consideration  was  assumed,  or  facti- 
ous; and  a.  general  averment  that 
each  was  made  witE  the  intent  to  hin- 
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not  in  the  pleadings  rest  upon  inference,49  nor  depend  on  ambiguous 
averments.50  But  it  is  not  necessary  to  impute  actual  or  intentional 
fraud,  to  the  grantor,  the  trustee,  or  indeed  to  any  one  concerned,61 
and  it  has  been  held  sufficient  if  facts  be  alleged  which  reasonably 
show  an  intent  to  hinder,  delay  or  defraud  the  creditors.62 

The  defendant  is  entitled  to  a  concise  statement  of  the  facts  upon 


der,  delay  or  defraud  the  complain- 
ants. There  is  a  succeeding  averment 
of  a  fraudulent  combination  between 
the  grantor  and  the  grantees,  to  de- 
feat the  complainants  in  the  collection 
of  any  decrees  they  might  thereafter 
obtain.  These  averments  plainly  in- 
form the  defendants  of  the  facts  upon 
which  the  complainants  rest  their  right 
to  relief,  and  put  in  issue  the  validity 
of  the  conveyances  impeached."  Pick- 
ett v.  Pipkin,   64  Ala.  520. 

Averment  of  Actual  Fraud: — Where 
a  bill  filed  by  a  judgment  creditor  to 
set  aside  as  fraudulent  certain  convey- 
ances avers  that  the  mortgage  of  the 
debtor  was  "without  valuable  consid- 
eration, false,  simulated  and  ficti- 
tious; that  the  grantee  had  knowledge 
of  the  fraudulent  intent  of  the  gran- 
tor and  aided  the  purpose  and  the  in- 
tent to  defraud  future  creditors;"  that 
after  the  complainant's  claim  was  re-% 
duced  to  judgment  the  members  of  the 
debtor  firm  and  others  formed  a  cor- 
poration, and  the  property  of  the  firm 
was  sold  to  said  corporation  for  stock 
subscribed,  subject  to  the  alleged 
fraudulent  mortgage;  that  nothing  was 
paid  by  the  subscribers,  that  the  cor- 
poration became  insolvent  and  sold  its 
property  to  M.,  who  subsequently  trans- 
ferred his  interest  therein  to  G.  and 
S.,  who  are  in  possession;  that  neither 
M.  nor  G.  and  S.  paid  any  considera- 
tion, but  bought  with  the  knowledge 
of  the  corporation's  insolvency,  and 
its  intent  to  hinder  and  defraud  com- 
plainant,— such  bill  avers  actual  fraud, 
and  is  not  demurrable  for  the  want  of 
equity.  Craft  v.  Wilcox,  102  Ala.  378, 
14  So.  653. 

Bill  To  Set  Aside  Chattel  Mortgage. 
A  bill  by  simple  contract  creditors 
to  set  aside  chattel  mortgages  which 
alleges  the  existence  of  complainant's 
debts  at  the  time  of  the  execution  of 
the  mortgages,  the  insolvency  of  the 
mortgagor,  the  value  of  the  mortgaged 
property,  that  the  sums  recited  as  a 
consideration  therefor  were  fictitious 
and  never  paid,  and  that  the  mortgages 
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were  made  with  the  intent  to  hinder, 
delay,  and  defraud  creditors,  suffi- 
ciently alleges  fraud  in  the  execution 
of  the  mortgages.  Lamar  &  Bankin 
Drug  Oo.  v.  Jones,  155  Ala.  474,  46  So. 
763. 

Premeditated  Design. — It  is  not  nec- 
essary that  the  bill  should  set  forth 
facts  showing  any  formal  or  premedi- 
tated design  to  accomplish  the  illegal 
purpose.  Skinner  v.  Southern  Grocery 
Co.,  174  Ala.  359,  56  So.  916. 

49.  Bank  of  Tupelo  v.  Hall  (Ala.), 
59  .So.  442;  Seals  v.  Bobinson,  75  Ala. 
363;  Bliss  v.  Anderson,  31  Ala.  612,  625, 
70  Am.  Dec.  511. 

In  California  it  is  only  by  reason 
of  the  provisions  of  section  3442  of 
the  civil  code,  that  fraud  beeomes  es- 
tablished constructively  or  as  matter 
of  law.  Gray  v.  Brunold,  140  Cal.  615, 
74  Pac.  303;  Cook  v.  Cockins,  117  Cal. 
140,  48  Pac.  1035;  (Hopkins  v.  White, 
20  Oal.  App.  234,  128  Pac.  780),  and 
"section  3442  of  the  civil  code  as 
amended  in  1895,  no  longer  requires  an 
allegation  of  intent  to  defraud."  Gray 
v.  Brunold,  140  Oal.  615,  74  Pac.  303. 
But  where  constructive  fraud  is  relied 
on  it  is  necessary  to  allege  fraudulent 
intent.  Schell  v.  Gamble,  153  Cal.  448, 
95  Pac.  870;  Hopftins  v.  White,  supra. 

50.  G'assenheimer  v.  Kellogg,  121 
Ala.  109,  26  So.  29;  Jamison  v.  King, 
50  Cal.  132. 

"The  test  is,  whether  they  are  suf- 
ficient to  notify  the  defendant  that  the 
bona  fides  of  the  transaction  are  as- 
sailed, and  to  put  in  issue  their  valid- 
ity. 'General  averments  of  facts,  from 
which,  unexplained,  a  conclusion  of 
fraud  arises  are  sufficient.'  "  Gassen- 
heimer  v.  Kellogg,  121  Ala.  109,  26  So. 
29;  Williams  v.  Spragins,  102  Ala.  424, 
15  So.  247. 

51.  Gray  v.  Atlantic  Tr.  &  Pep.  Co., 
113  Va.  580,  75  S.  B.  226;  Oatt  v. 
Knabe  &  Co.,  93  Va.  736,  26  S.  E.  246. 

52.  Skinner  v.  Southern  Grocery  Co., 
174  Ala.  359,  56  So.  916;  Coal  City  O. 
&  C.  Co.  l>.  Hazard  Powder  Co.,  108 
Ala.  218,  19  So.  392;  Kain  v.  Larkinj 
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which  a  complainant  bases  his  relief.53    The  facts  must  be  stated  with 
fullness  and  particularity,  so  that  the  person  against  whom  the  relief 


141  N.  Y.  144,  36  N.  Ei  9;  Whittlesey 
v.  Delaney,  73  N.  Y.  571;  Maders  v. 
Whallon,  80  Hun  240,  29  N.  Y.  Supp. 
993;  s.  c,  74  Hun  372,  26  N.  Y.  Supp. 
614,  27  N.  Y.  Supp.  1116.  See  also 
Beeg  v.  Burnham,  55  Mich.  39,  20  M. 
W.  708,  21  N.  W.  431. 

Allegations  that  the  debtor  sub- 
sequent to  his  voluntary  conveyance  to 
his  wife,  paid  off  and  discharged  exist- 
ing liens  on  the  conveyed  property,  do 
not  render  the  bill  demurrable,  "such 
statements  being  in  keeping  with  other 
allegations  of  intent  to  defraud."  Al- 
len v.  Pierce,  163  Ala.  612,  50  So.  924, 
136  Am.  St.  Eep.  92. 

A  complaint  is  not  demurrable  where 
it  is  alleged  "that  after  the  time," 
instead  of  "at  the  time"  of  the  trans- 
fer of  the  property  the  judgment  debt- 
or did  not  have  sufficient  property  to 
pay  his  debts.  "The  words  'after  the 
time'  had  relation  to  and  commenced 
the  moment  the  transfer  was  made,  and 
mean  in  the  connection  in  which  used 
'from  the  time'  the  transfer  was  made. 
With  this  meaning  the  same  is  not 
open  to  the  objection  urged."  Kelley 
v.  Bell,  172  Ind.  590,  88  N.  E.  58. 

A  complaint  alleging  that  plaintiff 
was  induced  by  fraud  to  extend  credit 
to  the  debtor,  and  that  thereafter  re- 
alizing his  insolvency  made  a  deed  of 
trust  of  all  his  property  to  his  brother, 
who  was  irresponsible  and  insolvent, 
and  in  said  deed  also  preferred  other 
relatives  as  well  as  the  trustee  and  al- 
leging also  that  said  deed  was  executed 
to  hinder,  delay  and  defraud  creditors, 
was  held  to  be  sufficient  as  against  a 
demurrer.  Springfield  Grocery  Co.  v. 
Thomas,  3  Ind.  Ter.  330,  58  S.  W.  557. 

A  complaint  which  alleges  the  owner- 
ship of  the  property  by  the  debtor,  its 
conveyance  without  consideration  and 
with  a  reservation  of  a  $3,000  annuity, 
and  that  such  conveyance  was  made 
"with  the  intent  to  hinder,  delay, 
cheat  and  defraud  the  creditors"  of 
the  grantor  including  plaintiff  and  to 
prevent  plaintiff  from  collecting  the 
amount  of  his  judgment,  sufficiently 
alleges  the  fraud.  De  Hierapolis  v. 
Lawrence,  115  Fed.   761. 

An  allegation  that  the  transfer  "was 
for  the  purpose  of  preventing  said 
creditors  from  collecting  any  indebted- 


ness due  them"  by  the  debtor,  "may 
be  regarded  as  equivalent  to  an  alle- 
gation that  it  was  with  intent  to  'hin- 
der or  delay  his  creditors.'  "  Gray  v. 
Brunold,  140  Cal.   615,  74  Pac.  303. 

The  mere  allegation  of  a  fraudu- 
lent intent  on  the  part  of  a  judgment 
debtor  in  making  a  conveyance  is  not 
sufficient  to  sustain  a  complaint  if  it 
appears  from  the  other  allegations  of 
the  complaint  that  such  intent  has  not 
been  consummated  by  acts  which,  as  a 
matter  of  fact,  do  in  the  slightest  de- 
gree hinder  and  delay  the  creditor  in 
the  enforcement  of  his  ordinary  rem- 
edies. Holland  v.  Grote,  193  N.  Y.  262. 
86  N.  E.  30. 

Conclusion  Need  Not  Be  Alleged. — 
"Fraud  may  be  sufficiently  averred  by 
setting  forth  the  particular  manner  in 
which  the  act  was  done,  and  the  par- 
ticular end  and  design  to  be  accom- 
plished. Where  the  facts  thus  stated 
show  that  a  fraud  was  designed  and 
perpetrated,  that  may  be  a  sufficient 
averment  of  the  fraud,  although  the 
bill  does  not  state  the  conclusion 
which  the  law  will  draw  that  the  act 
was  fraudulent."  American  Net  & 
Twine,  Etc.  Co.,  v.  Mayo,  97  Va.  182, 
33  S.  E.  523.  See  also  Ala.— Kennedy 
v.  Kennedy,  2  Ala.  571,  that  if  the  bill 
states  with  precision  and  directness 
facts  and  circumstances  which  amount 
to  a  fraud,  it  is  sufficient.  Ky. — 
O'Kane  v.  Vinnedge,  108  Ky.  34,  55 
S.  W.  711.  N.  Y.— Beethoven  Piano- 
Organ  Co.  v.  C.  C.  MeEwen  Co.,  27 
Jones  &  S.  7,  12  N.  Y.  Supp.  552. 

Although  allegations  of  fraudulent 
intent  are  not  absolutely  necessary 
where  facts  showing  intent  are  set 
forth,  the  facts  alleged  must  reason- 
ably lead  to  a  conclusion  of  fraudulent 
intent  which  fairly  excludes  any  other 
hypothesis.  Pritz  v.  Jones,  117  App. 
Div.  643,  102  N.  Y.  Supp.  549. 

53.  Cal. — Harris  v.  Taylor,  15  Cal. 
348,  an  allegation  "that  the  convey- 
ance was  merely  colorable  and  de- 
signed to  hinder,  delay  and  defraud  cred- 
itors,"  is  insufficient.  Colo. — DuBois 
v.  First  Nat.  Bank,  4-3  Colo.  400,  96 
Pac.  169.  N.  J. — Ewald  v.  Ortnysky, 
71  Atl.  179. 

A  bill  alleging  that  "the  respondent" 
W.    D.    Washington    purchased,  of    the 
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is  sought,  may  be  afforded  a  full  opportunity  to  deny  or  explain 
them.64 

Evidence  Not  To  Be  Set  Out.  —  It  is  not,  however,  to  be  understood  that 
the  particular  facts  or  circumstances  which  confirm  or  establish  the 
fraud  should  be  minutely  set  out,  they  being  matters  of  evidence,55 
complainant  not  being  required  to  aver  his  matters  of  evidence  tending 
to  establish  fraud,  but  to  use  certainty  and  clearness  in  the  allegations 


Ensley  I/and  Company,  a  corporation, 
a  certain  described  lot  in  the  city  of 
Ensley,  and  was  put  into  possession 
of  the  same  by  the  said  Ensley  Land 
Company;  that  the  said  W.  D.  Washing- 
ton contracted  with  one  Gates  to  erect 
a  building  on  said  lot,  and  that  the 
said  Gates,  in  pursuance  of  said  con- 
tract, did  erect  the  building  on  the 
lot;  that  the  complainants  furnished 
the  material  for  the  erection  of  said 
building;  that  in  October,  1907,  the 
complainants  brought  suit  in  the  cir- 
cuit court  of  Jefferson  county,  against 
said  Gates  and  the  said  W.  D.  Wash- 
ington, for  the  purpose  of  obtaining  a 
personal  judgment  against  said  Gates, 
and  to  enforce  a  lien  on  the  said  lot 
and  building  for  materials  furnished 
by  these  complainants  in  the  erection 
of  the  building;  that  said  suit  was 
prosecuted  to  judgment  in  April,  1908, 
in  which  judgment  a  lien  was  declared 
on  the  said  building  and  lot;  that 
pending  said  suit,  and  on  the  14th  of 
December,  1907,  the  Ensley  Land  Com- 
pany, for  a  recited  consideration,  ex- 
ecuted a  deed  to  said  lot  to  the  re- 
spondent Janie  S.  Washington,  the  wife 
of  the  said  W.  D.  Washington.  The 
bill  charges  that  the  said  Janie  S. 
paid  none  of  the  recited  consideration, 
but  that  the  same  was  paid  by  the  said 
W.  D.,  and  that  the  transaction  was 
had,  and  the  conveyance  so  made  to 
the  said  Janie  S.,  for  the  purpose  of 
defrauding  complainants  and  defeat- 
ing them  in  the  enforcement  of  their 
lien.  .  .  .  The  bill  is  sufficient 
in  averments  of  fraud,  and  on  the 
facts  stated  the  complainants  are  with- 
out a  complete  and  adequate  remedy 
at  law.  The  bill,  we  think,  contains 
equity,  and  is  not  open  to  the  objec- 
tion of  multifariousness.  Nor  do  we 
think  it  subject  to  any  of  the  stated 
girounds  of  demurrer."  Washington 
V.  Arnold,  167  Ala.  448,  52  So.  403. 

In  the  absence  of  demurrer  an  alle- 
gation that  the  conveyances  "were 
each    and    all    of    them    made   for    the 
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purpose  of  hindering  and  delaying  this 
plaintiff  in  the  collection  of  the  debt 
upon  which  the  said  judgment  was  ren- 
dered, and  were  each  and  all  of  them 
without  consideration,  fraudulent,  and 
void  as  to  this  plaintiff,"  is  sufficient. 
Eountree  v.  Marshall,  6  Ariz.  413,  59 
Pac.  109. 

54.  XT.  S. — Johnston  v.  Forsyth  Mer- 
cantile 'Co..  127  Fed.  845.  Cal.— Heller 
v.  Dyerville  Mfg.  Co.,  116  Cal.  127,  47 
Pac.  1016;  Pherson  v.  Hewitt,  79  Oal. 
594,  21  Pac.  950;  Meeker  v.  Harris,  19 
Cal.  278,  289,  79  Am.  Dec.  215;  Harris 
v.  Taylor,  15  Cal.  348.  Colo.— Thomas 
v.  Mackey,  3  Colo.  390.  111.— Klein  v. 
Horine,  47  111.  430;  Newell  v.  Burean 
Co.,  37  111.  253.  N.  J. —  Hageman  v. 
Brown,  76  N.  J.  Eq.  126,  73  Atl.  862; 
Small  v.  Boudinot,  9  N.  J.  Eq. 
391.  N.  C— Bryan  &  Co.  v.  Spruill,  57 
N.  C.  27.  S.  C— Fraser  v.  Hext,  2 
Strobh.    Eq.    250. 

Any  Fraud  Relied  On  Should  Be 
Specifically  Disclosed  by  the  Bill. 
When  ' '  the  averments,  summarized, 
may  be  said  to  be  that  defendant  cor- 
poration, through  the  acts  of  persons 
wrongfully  in  charge  of  its  affairs,  has 
been  stripped  of  its  real  estate  without 
consideration  moving  to  it,  and  with- 
out lawful  affirmative  action  upon  its 
part,  as  the  result  of  an  effort  upon 
the  part  of  its  members  and  officers  to 
avoid  the  payment  of  the  indebtedness 
due  to  complainant's  assignors.  While 
the  averments  of  the  bill  could  prob- 
ably be  made  more  specific,  I  think 
them  sufficient  in  the  respect  named." 
Ewald  v.  Ortynsky  (N.  J.),  71  Atl.  179. 

Action  by  Trustee  in  Bankruptcy. 
As  to  facts  sufficient  to  withstand 
a  demurrer,  see  Johnston  v.  Forsyth 
Mercantile  Co.,   127  Fed.   845. 

55.  Ala. — Piekitt  v.  Pipkin,  64  Ala. 
520.  111.— Mitchell  v.  Byrns,  67  111. 
522.  N.  J.'  Hageman  v.  Brown,  76  N. 
J.  Eq.  126,  73  Atl.  862.  N.  Y.— Kain 
v.  Larkdn,  141  N.  Y.  144,  36  N.  E.  9; 
Maders  v.  Whallon,  80  Hun  240,  29  N. 
Y.   Supp.   993,  s.   c,   74  Hun    372,    26 
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of  matters  necessary  to  his  right  of  recovery.66  An  express  averment 
of  fraud  is  unnecessary  where  the  allegations  of  fact  are  such  that 
only  one  inference  can  be  drawn  therefrom,  namely,  that  the  parties 
are  inspired  with  an  actual  fraudulent  intent  in  doing  the  acts  com- 
plained of.57 

Allegation  in  the  Alternative.  —  When  the  complaint  alleges  fraud  in 
the  alternative,  it  is  demurrable  if  either  of  the  alternative  averments 
is  insufficient,  in  failing  to  set  forth  the  facts  constituting  the  fraud 
complained  of  definitely  and  with  precision,  since,  if  either  of  the  al- 
ternatives contained  in  a  bill  is  bad,  the  whole  pleading  is  bad.58 

c.  Knowledge  or  Participation  of  Parties.  —  In  cases  other  than 
those  where  fraud  is  presumed  as  matter  of  law,59  an  allegation  of 
fraudulent  intent  on  the  part  of  both  grantor  and  grantee  is  essential."0 


N.  T.  Supp.  614,  27  N.  Y.  Supp.  1116. 
S.  D. — Byrne  &  Hammer  Dry  Goods 
Co.  v.  Willis-Dunn  Co.,  23  S.  D.  221, 
121  JST.  W.  620,  29  L.  B.  A.  (N.  S.)  589. 
It  is  sufficient  if  the  bill  substantial- 
ly charges  a  fraudulent  combination  to 
hinder  and  delay  creditors  in  the  col- 
lection of  their  debts.  And  where  the 
facts  stated  show  the  fraudulent  act 
and  intent,  it  is  a  sufficient  averment 
of  fraud,  although  the  bill  does  not 
state  that  the  act  was  fraudulent.  Al- 
mond id.  Wilson,  75  Va.  613. 

56.  Ala. — Gassenhedmer  v.  Kellogg, 
121  Ala.  109,  26  So.  29;  Williams  v. 
Spragins,  102  Ala.  424,  429,  15  So.  247; 
Pollak  v.  Searcy,  84  Ala.  259,  4  So.  137; 
Burford  v.  Steele,  80  Ala.  147; 
Pickett  v.  Pipkin,  64  Ala.  520. 
Mich. — Eeeg  v.  Burnham,  55  Mich.  29, 
20  N.  W.  708,  21  N.  W.  431.  Mo.— 
Loehr  v.  Murphy,  45  Mo.  App.  519.  W. 
Va.— Miller  v.  Gillispie,  54  W.  Ya.  450, 
46  S.  E.  451. 

57.  Byrne  &  Hammer  DTy  Goods 
Oo.  v.  Willis-Dunn  Co.,  23  S.  D.  221, 
121  N.  W.  620,  29  L.  B.  A.  (N.  S.)  589. 

Use  of  Term  "Fraud"  Unnecessary. 
Cooper  v.  Utah  Light  &  Ey.  Co.,  35 
Utah  570,  102  Pac.  202,  136  Am.  St. 
Rep.  1075. 

58.  Mountain  v.  Whitman,  103  Ala. 
630,  16  So.  15  such  defect  is  waived  if 
not  demurred  to. 

59.  See  XII,  B,  6,  a,  s-togra. 

60.  Ala. — Martinez  v.  Meyers,  167 
Ala.  456,  52  So.  592;  Pippin  v.  Tapia, 
148  Ala.  353,  42  So.  545;  Governor  v. 
Campbell,  17  Ala.  147.  Ark. — Splawn 
v.  Martin,   17   Ark.    146.     Conn. — Par- 

telo   v.   Harris,    26   Conn.    480.     Ga ■ 

Shepherd  v.  Armour  Fertilizer  Works, 
138  Ga.  555,  75  S.  E.  585.  111.— Pow- 
ers v.  Wheeler,   63  111.  29;   Hessing  v. 


McCloskey,  3"7  111.  341;  Meixell  v.  Wil- 
liamson, 35  111.  529;  Ewing  v.  Eunkle, 
20  111.  448;  Adams  v.  Wallace,  122  111. 
App.  550.  Ind. — Willis  v.  Thompson, 
93  Ind.  62;  Spaulding  ny.  Meyers,  64 
Ind.  264;  Lipperd  v.  Edwards,  39  Ind. 
165;  Bunnel  v.  Witherow,  29  Ind.  123. 
la.— Steele  v.  Ward,  25  Iowa  535; 
Fifield  v.  Gaston,  12  Iowa  218.  Kan. 
Parlin  v.  Sook,  30  Kan.  401,  1  Pac. 
123,  46  Am.  Eep.  100.  Ky.— Brown  v. 
Smith,  7  B.  Mon.  361;  Brown  v.  Foree, 
7  B.  Mon.  357,  46  Am.  Dec.  519;  Vio- 
lett  v.  Violett,  2  Dana  323.  Mass. 
Bridge  v.  Eggleston,  14  Mass.  245,  7 
Am.  Dec.  209;  Harrison  v.  Phillip's 
Academy,  12  Mass.  456;  Poster  v.  Hall, 
12  Pick.  89,  22  Am.  Dec.  400;  Kittredge 
v.  Sumner,  11  Pick.  50.  Mo. — Byrne  v. 
Becker,  42  Mo.  264.  N.  H.— Towle  r. 
Janvrin,  61  N.  H.  605.  N.  Y.— Pritz 
v.  Jones,  117  App.  Div.  643,  102  N.  Y. 
Supp.  549.  Ohio — Bancroft  v.  Bliz- 
zard, 13  Ohio  30.  S.  C. — Union  Bank 
v.  Toomer,  2  Hill  Eq.  27.  Tex. — Wei- 
siger  v.  Chisholm,  28  Tex.  780.  Vt. — 
Leach  V.  Francis,  41  Vt.  670. 

And  see  Andrews  v.  Donnerstag,  171 
111.  329,  49  N.  E.  558,  affirming  70  111. 
App.  236;  Yance  Shoe  Co.  v.  Haught, 
41  W.  Va.  275,  23  S.  E.  553. 

The  Eule  Stated. — "Where  the  con- 
veyance claimed  to  be  void  as  to  exist- 
ing creditors  is  a  voluntary,  as  was  this, 
it  is  not  necessary  to  either  allege  or 
prove  knowledge  upon  the  part  of  the 
grantee  of  the  grantor's  fraudulent  in- 
tent, although  it  is  otherwise  where 
the  alleged  fraudulent  conveyance  is 
made  for  a  valuable  and  adequate  con- 
sideration." Spear  v.  Spear,  97  Me. 
49S,  54  Atl.   1106. 

"Where  the  charge  is  that  the  deed 
was  executed  with  intent  to  defraud; 
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d.  Avoiding  Limitations  or  Laches.  —  In  order  to  remove  the  bar  of 
statute  of  limitations,  when  it  would  otherwise  appear  from  the  face  of 
the  complaint  that  the  action  is  barred,  the  complaint  must  allege  not 
only  the  time  when  the  fraud  was  discovered,  but  the  facts  constituting 


that  it  is  as  a  part  of  a  scheme  to 
defraud,  it  seems  to  necessarily  follow 
that  the  charge  of  fraud  and  the  man- 
ner in  which  it  was  perpetrated  refers 
to  the  grantee  as  well  as  to  the  gran- 
tor." American  Net,  etc.  Co.  tv. 
Mayo,  97  Va.  182,  33   S.  E.  523. 

Alleging  knowledge  of  insolvency 
not  sufficient  to.  show  knowledge  of 
fraud  by  grantee.  Albertoli  v.  Bran- 
ham,  80  Cal.  631,  22  Pac.  404,  13  Am. 
St.  Rep.  20O. 

"It  is  sufficient  in  a  complaint  to 
set  aside  a  fraudulent  conveyance  to 
allege  either  that  the  grantee  received 
said  conveyance  with  knowledge  of  the 
fraudulent  purpose  of  the  grantor,  or 
that  the  grantee  was  a  mere  volunteer 
who'  paid  no  consideration."  State  ex 
rel.  Lrittle  v.  Parsons,  147  Ind.  579, 
585,  47  N.  E.  17,  62  Am.  St.  Rep.  430; 
Eollet  v.  Heiman,  120  Ind.  511,  22'  N.  E. 
666,  16  Am.  St.  Eep.  342. 

A  complaint  which  charges  that  the 
husband  of  the  defendant  borrowed 
money,  purchased  real  estate  with  it, 
had  such  real  estate  fraudulently  con- 
veyed to  her  without  any  considera- 
tion, and  that  she  had  knowledge  of 
such  facts,  sufficiently  alleges  that  she 
had  knowledge  of  his  fraudulent  in- 
tent. Bass  v.  Citizens'  Trust  Co.,  32 
Ind.   App.   583,   70   N.  E.  400. 

When  Sufficient. — An  allegation  that 
a  conveyance  was  made  in  fraud  of  the 
rights  of  the  creditor's  grantors,  and 
for  the  purpose  of  hindering,  delaying, 
and  defrauding  them,  is  in  the  absence 
of  a  motion  for  a  more  specific  state- 
ment, a  sufficient  allegation  that  the 
grantee  participated  in  the  fraudulent 
intent.  Burlington  P.  H.  Assn.  v.  Ger- 
linger,  111  Iowa  293,  82  N.  W.  765. 

A  petition  to  set  aside  a  fraudulent 
sale  or  transfer  made  in  violation  of 
the  provisions  of  Section  6343,  Revised 
Statutes,  which  does  not  aver  that  the 
person  to  whom  the  sale,  conveyance, 
transfer,  mortgage  or  assignment  is 
made  knew  at  the  time  of  the  trans- 
action of  the  fraudulent  intent  on  the. 
part  of  the  debtor  does  not  state  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion. Lytle  v.  Baldinger,  84  Ohio  St.l, 
95  N.  E.  389. 
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Sufficient*  Allegation  of  Knowledge. 
An  allegation  "that  on  March  25, 
1895,  Joseph  C'otey  and  his  wife  con- 
veyed by  warranty  deed  part  of  the 
lands  in  controversy  to  Samuel  J, 
Tompkins,  and  the  remainder  to  Lu- 
cretia  Tompkins,  and  that  both  of  these 
conveyances  'were  made  without  con- 
sideration and  for  the  purpose  of  hin- 
dering, delaying  and  defrauding  the 
plaintiff  and  other  creditors  of  said 
Joseph  'Ootey',  that  after  said  convey- 
ance, Joseph  Cotey  was  insolvent  and 
had  no  property  left,  and  has  not  since 
then  had  any  property  for  the  payment 
of  plaintiff's  claim;  'that  said  Samuel 
J.  Tompkins  and  Lucretia  Tompkins, 
to  whom  said  premises  were  deeded,  as 
aforesaid,  knew  at  the  time  of  accept- 
ing the  deeds  thereto  that  said  con- 
veyances were  made  by  said  Coteys 
without  consideration  and  for  the  pur- 
pose and  with  the  intention  to  hinder, 
delay  and  defraud  the  '.creditors  of 
said  Joseph  Cotey,  and  especially  to 
hinder  and  delay  this  plaintiff  in  the 
collection  of  its  claim.'  ...  Is 
amply  sufficient  to  charge  the  grantees 
in  the  deeds  with  knowledge  of  and 
an  active  participation  in  the  fraudu- 
lent intent  of  the  grantor."  First  Nat. 
Bank  v.  Tompkins,  3  Neb.  (TJnof.) 
334,  94  N.  W.  717. 

For  additional  instances  illustrative 
of  what  has  been  held  sufficient,  see 
Erey  v.  Penn,  126  Ala.  291,  28  So.  788. 

Allegations  Held  Insufficient. — A  com- 
plaint alleging  "that  'from  the  facts 
above  stated,'  the  mortgagee  had  reas- 
onable grounds  to  suspect  the  purpose 
of  the  mortgagor  to  delay  or  defraud 
his  creditors,"  but  states  no  facts  as 
constituting  such  grounds  of  suspicion, 
except  that  the  debtor  "was  insolvent 
and  was  related  to  the  mortgagees  and 
that  these  facts  were  known  to  the 
latter,"  is  insufficient.  Pinkham  Med- 
icine Oo.  v.  Gibbs,  108  Ga.  138,  33  S.  E. 
945. 

A  complaint  alleging  that  a  convey- 
ance was  made  by  the  debtor  to  her 
two  daughters  and  one  to  her  brother 
and  charging  that  these  deeds  "were 
part  and  parcel  of  a  well  laid  plan  to 
prevent  the  petitioners  from  collecting 
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the  fraud,  and  the  circumstances  under  which  it  was  ascertained.01  This 
rule  also  applies  to  laches.65 

7.  Insolvency.  —  a.  Allegations  Indicating  Insolvency.  —  The  bill 
should  show  not  only  that  the  debtor  has  made  fraudulent  disposition 
of  his  property,  but  that  such  disposition  embarrasses  plaintiff  in  ob- 
taining satisfaction  of  his  debt  or  judgment,63  and  that  his  rights  are 


the  amount  due"  the  plaintiffs,  but 
not  alleging  directly  that  the  two 
daughters  took  any  part  in  such  plan, 
or  had  any  notice  of  the  existence  of 
the  fraud,  if  there  was  one,  is  insuf- 
ficient. Maynard  °B.  Armour  Fertiliz- 
ing Wks.,  138.  Ga.  549,  75  S.  E.  582. 

But  see  Ahlering's  Exr.  v.  Speckman, 
30  Ky.  L.  Rep.  940,  99  S.  W.  973,  hold- 
ing that  where  a  husband  caused  a 
farm  to  be  conveyed  to  his  wife  by 
the  grantor,  for  the  purpose  of  de- 
frauding his  creditors,  it  can  make  no 
difference  whether  the  grantor  or  the 
wife  had  knowledge  of  the  fraud  of  the 
husband,  as  the  character  of  the  trans- 
action must  'be  determined  by  the  mo- 
tive of  the  procurer  of  the  convey- 
ance. 

When  Unnecessary. — It  has  been  held 
unnecessary  to  allege  fraudulent 
knowledge  when  there  is  voluntary 
conveyance  from  husband  to  wife. 
McGthee  v.  Importers  &  Traders  Nat. 
Bank,  93  Ala.  192,  9  So.  734.  Nor  when 
want  of  consideration  is  alleged. 
Spaulding  v.  Blythe,   73   Ind.   93. 

61.  Fox  v.  Lipe,  14  Colo.  App. 
258,  59  Pac.  850.  "The  cases  are 
very  precise  and  directly  hold  there 
must  be  an  allegation  of  ignorance  and 
also  of  the  facts  and  circumstances 
showing  when  and  how  it  was  discov- 
ered." Combs  v.  Watson,  32  Ohio  St. 
228.  See  also  the  title,  "Limitation 
of  Actions." 

"Where  an  action  is  brought  to  set 
aside  a  deed  or  other  paper  for  fraud, 
the  plaintiff,  to  avoid  the  plea  of  the 
statute  of  limitations  should  allege  that 
the  fraud  was  discovered  within  the 
statutory  period."  Bank  of  Charles- 
ton V.  Dowling,  52  S.  C.  345,  368,  29 
S.  E.  788;  Harrell  v.  Kea,  37  S.  C.  369, 
16  S.  E.  42;  Shannon  v.  White,  6  Rich. 
Bq.  96,  60  Am.  Dee.  115. 

In  Washington  it  is  held  that  "a 
complaint  should  be  deemed  sufficient 
when  it  contained  a  direct  and  posi- 
tive statement  of  the  time  of  the  dis- 
covery of  the  fraud,  without  further 
negativing    the     idea  thai  the  fraud 


might  have  been  discovered  sooner; 
leaving  it  rather  a  rule  of  evidence 
than  a  rule  of  pleading,  if  it  still  be 
the  rule  that  means  of  discovery  is 
equivalent  to  actual  discovery."  Cay 
v.  Havermale,  27  Wash.  390,  67  Pac. 
804,  reversed,  30  Wash.  622,  71  Pac. 
190;  Stearns  v.  Hochbrunu,  24  Wash. 
206,  64  Pac.  165. 

62.  Bank  of  Charleston  v.  Dowling, 
52  S.  C.  345,  368,  29  S.  E.  788.  See 
also  the  title,  "Laches." 

63.  Burdsall  v.  Waggoner,  4  Colo. 
256;  Thomas  v.  Mackey,  3  Colo.  390; 
Dunham  v.  Cox,  10  N.  J.  Eq.  437,  64 
Am.  Dec.  460. 

The  complaint  must  allege  among 
other  things  that  the  conveyance  did 
not  leave  the  debtor  enough  property 
subject  to  execution  to  pay  his  then 
existing  indebtedness.  Wilson  v. 
Boone,   136  Ind.   142,  35  N.  E.  1096. 

Insolvency  of  Debtor  Must  Be  Al- 
leged.— 111. — Rogers  1>.  Dimon,  106  111. 
App.  201.  Minn. — Spooner  v.  Travel- 
ers' Ins.  Co.,  76  Minn.  31-1,  79  N.  W. 
305,  77  Am.  St.  Rep.  651.  Mont.— 
Smith  v.  Auerbach,  2  M'ont.  348. 

An  allegation  that  the  debtor  has 
"no  property  left  subject  to  execu- 
tion," has  been  held  a  sufficient  al- 
legation of  insolvency.  Alford  v.  Ba- 
ker, 53  Ind.  279.  See  also  Dunsback 
v.  Collar,  95  Mich.  611,  55  N.  W.  435. 

An  allegation  that  the  defendant  is 
insolvent,  is  an  allegation  that  he  did 
not  have  property  enough  to  pay  his 
debts.  Grunsfeld  Bros.  v.  Brownell, 
12  N.  M.  192,  76  Pac.  310. 

An  allegation  thait  the  defendant 
"has  transferred  all  his  property 
which  possesses  any  value"  etc.,  fully 
charges  his  insolvency.  Pickel  v. 
Pickel,   243   Mo.   641,   147  S.  W.   1059. 

An  allegation  that  since  the  rendi- 
tion of  the  judgment  and  up  to  the 
time  of  filing  the  complaint  the  debt- 
or did  not  own  any  property  real,  per- 
sonal or  mixed,  subject  to  execution, 
sufficiently  avers  insolvency.  Jackson 
v.  Sayler,  30  Ind.  App.  72,  63  N.  E. 
881. 
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prejudiced  by  reason  thereof.64  An  averment  of  want-of  property  i 
eient  to  satisfy  such  debt,  other  than  the  property  which  is  alleged  to 
have  been  fraudulently  conveyed  is  essential.63  It  has  been  held  neces- 
sary to  allege  that  when  the  conveyance  was  made  as  well  as  when  the 


An  allegation  in  a  complaint  to  set 
aside  a  conveyance  as  fraudulent  that 
grantor  had  not,  at  the  time  of  the 
conveyance  and  suit,  property,  subject 
to  execution,  sufficient  to  pay  plain- 
tiff's judgment  amounts  to  an  allega- 
tion of  insolvency.  Vansickle  v. 
Shenk,  150  Ind.  413,  50  N.  B.  381.  To 
same  effect  Goodman  v.  Wineland,  61 
Md.   449. 

An  allegation  that  "the  debtor 
fraudulently  conveyed  all  of  her  per- 
sonal property  to  her  daughter-in-law 
and  all  of  her  real  estate  to  herself  as 
trustee  for  her  daughter,"  sufficiently 
alleges  that  the  debtor  was  insolvent, 
as  against  a  demurrer.  Helmken  v. 
Flood,  138  Ga.  200    75  S.  E.  3. 

For  additional  illustrations  of  alle- 
gations held  sufficient,  see  Ind. — 
Prince  v.  Hower,  142  Tnd.  626,  42  N. 
E.  223;  York  v.  Rockwood,  132  Ind. 
358,  31  N.  E.  1110;  Simpkins  v.  Smith, 

94  Ind.    470.     Mo. — Rinehart   v.   Long, 

95  Mo.  396.  N.  Y  —  Fuller  v.  Brown, 
76  Hun  557,  28  N.  Y.  Supp.  189;  Car- 
penter v.  Adickes,  34  Misc.  645,  70 
N.  Y.  Supp.  607.  N.  C. — The  Uawson 
Bank  v.  Harris,  84  N.  C.  206.  Va. 
American  Net  &  Twine  Co.  v.  Mayo, 
97  Va.  182,  33  S.  E.  523. 

A  complaint  which  contains  no  aver- 
ment as  to  the  financial  condition  of 
the  debtor  at  the  time  of  filing  of  the 
action,  other  than  "that  he  had  no 
property  subject  to  execution,  'of 
which  these  plaintiffs  have  any  know- 
ledge,' "  is  insufficient.  Davis  v. 
Chase,  159  Ind.  242,  64  N.  E.  88,  853, 
95  Am.  'St.  Rep.  294.  See  also  Brum- 
baugh i\  Bichereek,  127  Ind.  240,  26 
N.   E.   664,   22   Am.  St.   Rep.    649. 

Insolvency  of  All  Joint  Debtors. — 
A  bill  in  equity  to  set  aside  a  convey- 
ance by  a  joint  debtor,  alleged  to  be 
insolvent,  will  be  demurrable  if  it 
fails  to  allege  that  the  other  debtor, 
jointly  bound  with  him,  were  likewise 
insolvent.  Ark. — Euclid  Avenue  Nat. 
Bank  v.  Judkins,  66  Ark.  486,  51  S.  W. 
632.  Ind. — Geiser  Mfg.  Co.  v.  Lee,  33 
Ind.  App.  38,  66  N.  E.  701.  la.— Rid- 
dick  v.  Parr,  111  Iowa  733,  82  N.  \V. 
1002.  N.  J.— 'Wales  v.  Lawrence,  36 
N.  J.  Eq.  207. 
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64.  Colo. — Barret  v.  Knight,  7  Colo. 
365,  3  Pac.  747.  Kan,— Bradley  v. 
Larkin,  5  Kan.  App.  11,  47  Pac.  315. 
Neb. — Lewis  v.  Holdrege,  56  Neb.  379, 
76  N.  W.  890;  Anthes  v.  Sehroeder,  3 
Neb.    (TJnof.)    604,   92  N.   W.   196. 

Substantial  Injury. — It  must  appear 
that  the  creditor  is  substantially  in- 
jured  bv  the  transfer.  Nash  v.  Get- 
aghty,  105  Mich.  382,  63  N.  W.  437. 

Prejudice  by  Hindering  and  Delay- 
ing Creditor. — Speaking  generally,  a 
conveyance  in  order  to  be  fraudulent 
as  to  a  subsequent  creditor,  must  be  to 
his  prejudice,  as  it  is  void  only  when 
a  creditor  is  hindered,  delayed  or  de- 
frauded thereby.  Graham  v.  Estate 
of  Townsend,  62  Neb.  364,  87  N.  W. 
169,   and   cases   cited. 

65.  Cal. — Albertoli  v.  Branham,  SO 
Cal.  631,  22  Pac.  404,  13  Am.  St.  Eep. 
200;  Harris  v.  Taylor,  15  Gal.  348. 
Colo. — Emery  v.  Yount,  7  Colo.  107,  1 
Pac.  686;  Burdsall  v.  Waggoner,  i 
Colo.  256  (the  reason  being  that  "if 
there  be  other  property  sufficient,  then 
the  resort  to  equity  is  unnecessary"). 
Ind.— McCole  *.  Loehr,  79  Ind.  430; 
Wiley  v.  Bradley,  67  Ind.  560;  Sherman 
v.  Hogland,  54  Ind.  578.  la.— Hill  «. 
Denneny,  10'6  Iowa  726,  77  N.  W.  472; 
Banning  v.  Purinton,  105  Iowa  642,  75 
N.  W.  639.  Kan. — Bradley  v.  Larkin, 
5  Kan.  App.  11,  47  Pac.  315.  La.— 
Zimmerman  v.  Fitch,  28  La.  Ann.  454. 
Neb. — Anthes  v.  Sehroeder,  3  Neh. 
(Unof.)  604,  92  N.  W.  196.  N.  J. 
Dunham  v.  Cox,  10  N.  J.  Eq.  437,  467, 
64  Am.  Dec.  460.  Okla  — Ziska  v. 
Ziska,  20  Okla.  634,  95  Pac.  254,  23 
L.  R.  A.  (N.  S.)  1.  Wash.— Wagner 
v.  Law,  3  Wash.  500,  28  Pac.  1109,  29 
Pac.  927,  28  Am.  St.  Rep.  56,  15  L.  E. 

A.  784. 

See  also  Parrott  v.  Crawford,  5  Ind. 
Ter.   103,   82  S.   W.   688,  but  see  XH, 

B,  18,  a,  infra. 

Where  a  creditor  seeks  to  set  aside 
an  alleged  fraudulent  conveyance,  it 
is  sufficient  for  the  complaint  to  allege 
that  the  debtor  has  no  other  property 
within  the  state  out  of  which  the 
debt  could  be  made,  and  it  is  unnec- 
essary to  negative  the  existence  of 
properties   beyond    the   jurisdiction  of 
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action  was  brought,  the  debtor  did  not  have  enough  other  property  sub- 
ject to  execution  to  pay  all  his  debts.66 


the  court.  Eohrer  v.  Snyder,  29  Wash. 
19S,  69  Pac.  748. 

In  an  action  by  an  administrator  to 
set  aside  a  fraudulent  conveyance  made 
by  his  deceased  grantor  in  his  life- 
time, it  is  necessary  that  the  admin- 
istrator before  he  could  set  aside  such 
conveyance  allege  and  prove  that  the 
deceased  had  no  other  property  or  as- 
sets out  of  which  his  debts  might  be 
paid.  Larch  v.  Holz  (Ind.),  101  N.  E. 
127;  Jarrell  v.  Brubaker,  150  Ind.  260, 
270,  49  N.  E.  1050;  Oox  v.  Hunter,  7y 
Ind.   590,   596. 

Purchaser  of  land  at  sheriff's  sale 
who  files  a  bill  to  set  aside  a  fraud- 
ulent deed  of  the  judgment  debtor, 
need  not  aver  his  insolvency.  Hager 
v.  Shindler,  29  Cal.  47,  57. 

Husband  and  Wife. — In  order  to 
maintain  a  creditor's  bill  to  subject 
land  purchased  in  the  name  of  the 
wife  with  money  furnished  by  the  hus- 
band, to  the  payment  of  a  judgment 
against  the  husband,  it  is  necessary  to 
allege  and  prove  that  at  the  time  the 
husband  gave  the  money  to  his  wife 
he  was  insolvent  or  that  the  gift  was 
intended  to  render  him  insolvent  and 
unable  to  pay  his  debts.  Pox  v.  Lipe, 
14  Colo.  App.  258,  59  Pac.  850. 

Action  After  Death  of  Debtor. — A 
complaint  in  an  action  against  the 
personal  representative  of  an  estate, 
need  not  allege  that  the  debtor  had 
no  property  from  the  time  of  making 
of  the  conveyance  until  his  death, 
when  it  does  allege  that  the  debtor 
had  no  property  subject  to  execution 
at  the  time  of  his  death,  and  that  his 
estate  was  wholly  insolvent;  this  being 
sufficient  to  show  that  there  was  no 
property  of  the  estate  with  which  to 
pay  plaintiff's  claim  except  by  setting 
aside  the  conveyance.  'State  ex  rel. 
Little  v.  Parsons,  147  Ind.  579,  47  JN. 
E.  17,  62  Am.  St.  Eep.  430.  "When  it 
is  sought  to  set  aside  a  conveyance 
made  by  a  debtor,  it  is  necessary  to 
allege  either  the  insolvency  of  the  es- 
tate or  the  deficiency  of  legal  amounts. 
Bush  v.  Coleman,  121  Ala.  548,  25  So. 
569. 

A  complaint  sufficiently  states  that 
the  defendants  had  no  other  property 
out  of  which  the  execution  could  be 
satisfied,  when  it  alleges  that  the  exe- 


cution was  returned  wholly  unsatis- 
fied, and  that  the  property  pretended 
to  be  conveyed  was  all  the  property 
owned  by  the  judgment  debtors,  out  ot 
which  the  judgment  could  be  satisfied, 
iu  whole  or  in  part.  Reed  id.  Loney,  22 
Wash.  433,  61  Pac.  41.  See,  however, 
Evans  v.  Beay,  3  Ky.  L.  Eep.  193, 
as  to  the  necessity  for  alleging  that 
the  debtor  had  no  property  outside  of 
the  county  from  which  the  judgment 
might  be  satisfied. 

When  Unnecessary. — A  creditor's 
bill  need  not  allege  that  defendant  has 
no  other  property  liable  to  satisfy  com- 
plainant's  judgment,  if  it  shows  that 
complainant  has  exhausted  his  legal 
remedy.  Bay  ley  v.  Bayley,  66  N.  J. 
Eq.  84,  57  Atl.  271. 

Such  an  allegation  is  unnecessary 
where  a  fraudulent  intent  on  the  part 
of  the  grantor  and  grantee  is  alleged. 
Citizens'  Nat.  Bank  v.  Hodges,  80  Hun 
471,  30  N.  Y.   Supp.  445. 

Allegations  Under  Georgia  Statute. 
The  following  allegation  was  held 
sufficient  as  against  a  general  demur- 
red— "That  by  said  action  said  Par- 
ker attempted  to  convey  his  property 
beyond  the  reach  of  his  other  credit- 
ors, to  hinder  and  delay  them  in  the 
collection  of  their  debts,  which  intent 
was  known  to  his  grantee,  if  any  he 
legally  had;  and  said  bank,  a  creditor 
of  said  Parker,  was  thus  attempted  to 
be  preferred;  all  being  done  while  he 
was  insolvent,  and  in  contravention  of 
the  bankrupt  law,  and  within  four 
months  before  filing  of  said  petition  in 
bankruptcy  against  him,  said  Parker." 
McKenzie  v.  Thomas,  118  Ga.  728,  45  S. 
E.  610. 

66.  Goal  City  C.  &  C.  Co.  v.  Hazard 
Powder  Co.,  108  Ala.  218,  19  So.  392; 
Nevers  v.  Hack,  138  Ind.  260,  37  N.  K 
791,  46  Am.  St.  Eep.  380;  Line  v.  State, 
131  Ind.  468,  30  N.  E.  703;  MoCon- 
nell  v.  Citizens  State  Bank,  130  Ind. 
127,  27  N.  E.  616;  Taylor  v.  Johnson, 
113  Ind.  164,  15  N.  E.  238;  Jackson  v. 
Sayler,  30  Ind.  App.  72,  63  N.  E.  881; 
See  also  Petrie  v.  Brotherton,  133  Ind. 
692,  32  N.  E.  300. 

Compare,  however,  Dufrene  v.  An- 
derson, 67  Neb.  )M,  33  N.  W.  139,  hold- 
ing that  "the  insolvency  of  the  gran- 
tor at  the  time  of  the  commencement 
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b.  When  Unnecessary.  —  In  jurisdictions  where  a  voluntary  con- 
veyance is  void  per  se  as  to  existing  creditors,67  or  where  by  statute  it 
is  provided  that  a  conveyance  to  hinder,  delay  and  defraud  is  void,  an 
express  allegation  of  the  debtor's  insolvency  is  unnecessary;68  and  un- 
der statutes  which  permit  a  creditor  to  pursue  property  fraudulently 
conveyed,  although  the  debtor  has  other  legal  assets  out  of  which  the 
debt  might  be  collected,  the  insolvency  of  the  debtor  need  not  be  al- 
leged,69 and  if  the  fraudulent  intent  is  found  to  exist,  the  conveyance 
is  void,  notwithstanding  the  debtor  has  other  property  ample  in  amount 


of  the  action,  is  one  of  the  ultimate 
facts"  and  must  be  pleaded,  but  that 
his  financial  condition  "at  the  time 
of  making  the  conveyance,  is  merely  an 
evidentiary  fact  bearing  on  the  ques- 
tion of  fraud  and  need  not  be  plead- 
ed." Citing  Banning  v.  Purinton,  105 
Iowa  642,  75  N.  W.  639,  67  Am.  .St.  Eep. 
319;  Kain  v.  Larkin,  141  N.  Y.  144, 
36  N.  E.  9.  Also  Ind.— iWiley  v.  Brad- 
ley, 67  Ind.  560.  Minn.— Rounds  v. 
Green,  29  Minn.  139,  12  N.  W.  454. 
Utah— Ogden  State  Bank  v.  Barker,  12 
Utah  13,  23,  40  Pac.  765. 

But  where  it  is  alleged,  that  the 
conveyance  was  made  "without  con- 
sideration, for  the  purpose  and  with 
the  intent  to  hinder,  delay  and  defraud 
her  creditors  and  particularly  this 
plaintiff,"  and  that  the  defendant 
"claims  to  own  and  is  possessed  of 
no  property  outside  of  that  so  trans- 
ferred out  of  which  the  plaintiff's  de- 
mand can  be  satisfied,"  it  is  unnec- 
essary to  allege  that  at  the  time  of 
the  conveyance  the  grantor  had  no 
other  property.  Puller  v.  Brown,  76 
Hun  557,  28  N.  Y.  Supp.  189,  dis- 
tinguishing Kain  v.  Larkin,  131  N.  Y. 
300,  30  N.  E.  105. 

An  allegation  that  before  the  exe- 
cution of  the  fraudulent  conveyance 
the  debtor  corporation  "had  become 
indebted"  is  insufficient.  Horn  v.  The 
Volcano  Water  Co.,  13  Cal.  62,  72,  73 
Am.  Dec.  569. 

In  Indiana  "it  is  necessary  to  al- 
lege that  at  the  time  of  making  such 
conveyance  the  transferor  did  not 
have  other  property  from  which  said 
debt  could  have  been  satisfied.  Dun- 
ius  V.  Lahr,  36  Ind.  App.  425,  74  N.  E. 
1033;  Struckwisch  v.  Holmes,  29  Ind. 
App.  512,  64  1ST.  E.  894;  Noble  v.  Hines, 
72  Ind.  12;  Whitesel  v.  Hiney,  62  Ind. 
168;  Sherman  v.  Hogland,  54  Ind.  578." 
And  a  complaint  that  "merely  alleges 
that  after  the  time  of  such  conveyance 
there  was  no  other  property  subject 
Vol.  X 


to  be  applied  to  appellee's  debt,  but 
does  not  state  at  what  time  after,  does 
not  meet  the  positive  requirement  that 
there  must  be  an  averment  that  the 
transferor  did  not  have  at  the  time  of 
said  transfer  other  property  from 
which  said  debt  might  have  been 
paid."  Kelly  v.  Bell  (Ind.),  83  N.  E. 
773. 

An  'allegation  that  the  idebtor  is 
wholly  insolvent,  "unless"  the  con- 
veyance is  fraudulent  and  void,  does 
not  charge  that  at  the  time  of  the 
conveyance  the  debtor  had  no  other 
property  sufficient  to  pay  his  debts. 
Deutsch  1?.  Korsmeier,  58  Ind.  373.  Nor 
does  an  allegation  that  the  debtor 
owned  no  property  of  any  conse- 
quence.    Pfeifer  v.  Snyder,  72  Ind.  78. 

An  allegation  "that  the  grantor  was 
indebted  for  transactions  before  and 
since  the  transfer  and  that  without 
the  property  transferred  there  will  not 
be  enough  to  pay  his  debts"  is  not 
sufficient.  Miles  v.  Bichards,  1  Walk. 
(Miss.)   477,  12  Am.  I>ec.  584. 

67.  Martin  &  Pulsifer  v.  J.  H.  Mo- 
Daniel  &  Son,  170  Ala.  270,  53  So.  790; 
Beall  v.  Lehman  Burr  Co.,  110  Ala.  446, 
18  So.  230. 

68.  Gurley  V.  Robertson  (Ala.),  5'J 
So.  643;  Ogden  State  Bank  v.  Barker, 
12  Utah  13,  40  Pac.  765. 

In  Missouri  this  is  so  when  actual 
fraud  exists.  Oole  v.  Cole,  231  Mo.  236, 
132  S.  W.  734;  Grand  Avenue  Bank  v. 
St.  Louis  Union  Tr.  Co.,  135  Mo.  App. 
366,  115  S.  W.  1071. 

69.  Ala. — Gurley  v.  Robertson,  59  So. 
643;  Metcalf  v.  Arnold,  132  Ala.  74,  32 
So.  763;  Henderson  v.  Parley  National 
Bank,  123  Ala.  547,  26  So.  226,  82  Am. 
St.  Rep.  140;  Rice  v.  Edseman,  122 
Ala.  343,  25  go.  214;  Freeman  v.  Pul- 
len,  119  Ala.  235,  24  So.  57;  O'Neil  ». 
Birmingham  Brew.  Co.,  101  Ala.  383,  13 
So.  576;  Lehman  v.  Meyer,  67  Ala.  396. 
la. — Banning  v.  Purinton,  105  Iowa 
642,  75  N.  W.  639.    W.  Va,— Hoffman 
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to  satisfy  his  creditors;70  the  grantee  having  no  right  to  say  that  all 
other  means  to  satisfy  the  debt  shall  be  exhausted  before  he  shall  be 
disturbed.71 

Where  Trust  Is  Reserved.  —  Under  statutes  providing  that  assignments 
or  transfers  of  property  real  or  personal  are  invalid  when  made  by  a 
debtor  insolvent  at  the  time,  to  any  person  either  in  trust  or  for  the 
benefit  of,  or  in  behalf  of  creditors,  where  any  trust  or  benefit  is  re- 
served to  the  assignor  or  any  person  for  him,  it  is  unnecessary  to  al- 
lege that  the  transferee  knew  of  the  debtor's  insolvency  at  the  time  of 
the  assignment  or  transfer.72 

8.  Offer  To  Do  Equity.  —  The  general  equity  rule  requiring  the 
plaintiff  to  offer  to  do  equity  applies  in  this  class  of  actions.73 

9.  Acquisition  of  Lien.  —  "Where  the  plaintiff's  right  to  maintain 
the  action  is  dependent  upon  a  lien  upon  the  property  conveyed,  the 
complaint  must  allege  facts  showing  the  existence  of  the  lien.74 


i!.  Fleming,  43  W.  Va.  762,  28  S.  E. 
790. 

See  also,  VI,  C,  supra  and  Clark  v. 
Thias,  173  Mo.  628,  73  S.  W.  €16. 

Issuance  of  Attachment. — Where  a 
bill  in  equity  alleges  that  a  debtor 
caused  attachments  to*  be  sued  oiit 
against  himself  on  fictitious  demands, 
that  he  transferred  a  large  amount  of 
property  without  consideration  and 
made  large  orders  for  goods  which 
were  received  by  his  transferee  under 
an  agreement  between  them,  and  all 
for  the  purpose  of  hindering,  delaying 
and  defrauding  his  creditors,  an  alle- 
gation of  the  insolvency  of  the  debtor 
is  not  necessary.  Gassenheimer  v. 
Kellogg,  121  Ala.  100,  26  So.  29. 

70.  First  Nat.  Bank  v.  Maxwell,  123 
Cal.  360,  55  Pac.  980,  69  Am.  St.  Rep. 
64;  Bekins  -v.  Dieterle,  5  Cal.  App. 
690,  91  Pac.  173,  explaining  Albertoli 
v.  Branham,  80  Cal.  631,  22  Pac.  404,  13 
Am.  St.  Bep.  200;  Mclntyre  v.  Mai  one, 
3  Neb.   (Unof.)   159,  91   N.  W.   246. 

Where  the  action  is  to  remove  a  deed 
out  of  the  way  of  an  execution  on  the 
ground  of  its  being  fraudulent  as 
against  the  creditor,  insolvency  need 
not  be  alleged."  The  fact  of  insolvency 
being  important  in  such  a  ease,  only  as 
it  bears  upon  the  question  whether  in 
fact  the  deed  is  or  is  not  fraudulent 
as  against  the  creditor  who  has  levied. 
Bhead  v.  Hounson,  46  Mich.  243,  9  N. 
W.  267. 

71.  Botsford  v.  Beers,  11  Conn.  369, 
375;  Spooner  v.  Travelers'  Ins.  Co.,  76 
Minn.  311,  79  N.  W.  305,  77  Am.  St. 
Bep.  651;  Wadsworth  v.  SchisseTbauer, 
3a  Man.  84,  19  N.  W.  390,  explaining 


Johnston  v.  Piper,  4  Minn.  133.  And 
see  Williams  v.  Kemper,  99  Minn.  301, 
109  N.  W.  242,  explaining  Spooner  v. 
Travelers'  Ins.  Co.,  supra. 

72.  McKenzie  v.  Thomas,  118  Ga. 
728,  45  S.  E.  610. 

73.  Bowden  v.  Spellman,  59  Ark.  251, 
27  S.  W.  602;  Martin  v.  Matthews,  10 
Wash.   176,  38  Pac.   1001. 

Where  a  bill  is  filed  asking  for  the 
appointment  of  a  receiver,  and  it  is 
averred  therein  that  there  is  a  mort- 
gage existing  upon  the  property  sought 
to  be  placed  in  the  hands  of  the  re- 
ceiver, such  bill  is  objectionable  and 
subject  to  demurrer,  in  that  it  fails  to 
do  equity  in  respect  of  the  debt  due 
the  mortgagee.  Taylor  v.  C-wyer,  131 
Ala.  91,  32  So.  509.  See  also  XII,  E, 
infra. 

Performance  of  Condition  Precedent. 
Where  it  appears  that,  prior  to  the  con- 
veyance complained  of,  the  judgment 
debtor  had  given  a  note  on  which  the 
grantee  in  the  deed  was  liable  as  in- 
dorser,  and  his  executors  had  been  sub- 
sequently obliged  to  pay  it,  complain- 
ant must,  as  a  condition  precedent  to 
the  relief  asked  for,  tender  or  offer 
to  pay  the  amount  of  said  note.  Bath- 
bone  v.  Maltz,  155  Mich.  306,  118  N.  W. 
991. 

When  Tender  Unnecessary. — In  ac- 
tion by  a  trustee  in  bankruptcy,  where 
inadequacy  of  consideration  is  alleged, 
the  rule  requiring  a  tender  of  the  pur- 
chase price  has  no  application.  Johns- 
ton v.  Forsyth  Mercantile  Co.,  127  Fed. 
845. 

74.  The  docketing  of  the  judgment 
must  be  alleged  where  the  property  in- 
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10.  Ownership  of  Property.  —  a.  Generally.  —  The  debtor's  own- 
ership of  the  property  at  the  time  of  the  conveyance  must  be  alleged." 

b.  Equitable  Title.  —  "Where  it  is  charged  that  though  the  legal 
title  is  in  another  the  equitable  title  is  in  the  debtor,  the  facts  should 
be  alleged.76 

11.  Description  and  Location  of  Property.  —  As  a  rule  it  is  neces- 
sary to  allege  the  location  and  description  of  the  property,"  and  with 
such  certainty  that  when  carried  into  the  decree  the  judgment  of  the 
court  would  become  effective  without  extraneous  evidence.78 

12.  Value  of  Property.  —  Value  of  the  property  conveyed  need 
not  as  a  rule  be  alleged.79 

13.  Rents  and  Profits.  —  Where  recovery  for  rents  is  sought  in  the 
bill  an  allegation  that  the  alleged  fraudulent  grantee  "claims"  to  be 


volved  is  real  estate.     Wyman  v.  Jen- 
sen, 26  Mont.  227,  238,  67  Pac.  114. 

Where  a  lien  is  acquired  by  garnish- 
ment and  the  property  is  not  capable 
of  manual  delivery,  it  must  be  alleged 
that  at  the  time  the  notice  of  garnish- 
ment was  served,  the  garnishee  had  in 
his  possession,  property,  which  was  not 
capable  of  manual  delivery.  Wyman  v. 
Jensen,  26  Mont.  227,  237,  67  Pac.  114; 
Wilson  v.  Harris,  21  Mont.  374,  54 
Pac.  46,  reversing  19  Mont.  69,  47  Pac. 
1101. 

75.  Gibbons  v.  Pemberton,  101  Mich. 
397,  59  N.  W.  663,  45  Am.  St.  Rep. 
117;  Manning  1?.  Drake,  1  Mich.  34. 

An  allegation  in  a  complaint  to  set 
aside  a  conveyance  as  fraudulent  that 
grantor  "was  the  owner  in  fee  simple 
of  the  unencumbered  title"  is  a  suffi- 
cient allegation  of  ownership.  Trent 
v.  Edmonds,  32  Ind.  App.  432,  70  N.  E. 
169. 

Alleging  Possession. — When  the  land 
is  in  its  original  natural  condition,  not 
enclosed  by  fences,  an  allegation  of 
possession  is  not  material,  possession, 
under  those  circumstances,  being  a  fic- 
tion of  law  rather  than  a  possible  fact, 
and  it  would  be  reasonable  to  suppose 
that  possession  remains  with  the  title. 
Graves  v.  Ashburn,  215  IT.  S.  331,  30 
Sup.  Ot.  108,  54  L.  ed.  217,  reversing 
149  Fed.  968,  79  C.  C.  A.  478. 

76.  Bevins  v.  Eisman,  21  Ky.  L.  Rep. 
1772,  56  6.  W.  410,  "If  it  was  by 
executory  contract  of  purchase  it  should 
be  so  pleaded.  If  the  legal  title  was 
in  a  trustee  it  should  be  so  pleaded." 

77.  U.  S. — Brown  v.  John  V.  Far- 
well  Co.,  74  Fed.  764.  Colo.— Hall  *. 
Harrington,  7  Colo.  App.  474,  44  Pac. 
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365.  Mont. — Wyman  v.  Jensen,  26 
Mont.  227,  238,  67  Pac.  114,  this  being 
for  the  purpose  of  determining  whether 
the  judgment  was  docketed  and  a  lien 
thereby  acquired. 

See  also  Smith  v.  Tate,  30  Ind.  App. 
367,  66  N.  E.  88,  merely  referring  to 
an  exhibit  is  insufficient. 

Complaint  must  show  whether,  tie 
property  is  realty  or  personalty.  Castle 
v.  Bader,  23  Gal.  75. 

The  description  of  lands  in  a  bill  as 
"part  lots  126  and  127,  known  as  the 
Stiles  lots,"  when  interpreted  to  refer 
not  to  parts  of  lots,  but  to  whole  of 
fractional  lots,  is  sufficiently  definite 
and  certain.  Freeman  v.  Stewart,  119 
Ala.  158,  24  So.  31. 

On  motion  in  arrest  of  judgment  after 
verdict,  a  description  that  the  property 
was  ' '  a  tobacco  factory  in  the  city  of 
Logansport,  situated  at  the  lock  foun- 
dry, worth  with  the  fixtures  and  appur- 
tenances seven  thousand  dollars,  was 
held  sufficient.  Alford  v.  Baker,  53  Ind. 
279. 

When  a  part  of  the  property  sought 
to  be  reached  is  sufficiently  described, 
the  fact  that  there  was  uncertainty  in 
the  description  of  another  part,  is  no 
ground  of  objection  to  the  whole  bilL 
Little  v.  Sterne,  125  Ala.  609,  27  So. 
972. 

78.  Sheffer  v.  Hines,  149  Ind.  413, 
49  N.  E.  348;  Stacker  v.  Wilson  (Tenn. 
Oh.),  52  S.  W.  709  (the  bill  containing 
no  description  of  land  and  merely  re- 
ferring to  the  place  in  the  books  of 
deeds  in  the  county  where  the  deed  is 
recorded.  No  deed  and  no  description 
being  filed). 

79.  'Sherman  v.  Hogland,  73  Ind.  472. 
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receiving  rents  is  bad  on  demurrer,  no  issuable  fact  being  presented 
by  the  language  employed.80 

14.  Setting  Out  Incumbrances.  —  When  a  bill  shows  that  the  debtor 
owns  an  equity  of  redemption  in  certain  described  lands  which  he  has 
fraudulently  conveyed,  that  such  equity  is  insufficient  to  satisfy  com- 
plainant's judgment,  and  to  that  end  seeks  to  intercept  the  rents  pend- 
ing the  litigation,  it  is  not  necessary  to  set  out  the  nature  or  amount 
of  prior  incumbrances  on  the  lands.81 

15.  Transfer  of  Property.  —  It  is  also  necessary  to  allege  that  the 
transfer  complained  of  has  been  made,82  and  that  the  property  of  the 
debtor  came  to,  or  is  in  possession  or  control  of  the  alleged  fraudulent 
grantee  or  vendee.83 

16.  As  to  the  Judgment.  —  When  the  action  is  based  on  a  judgment, 
facts  must  be  alleged  showing  the  character  and  validity  of  the  judg- 
ment.84 

17.  Action  by  Trustee.  —  a.  Trustee  in  Bankruptcy.  —  In  an  action 
by  a  trustee  in  bankruptcy  the  petition  should  allege  the  amounts  of 
the  claims  of  the  creditors  who  were  such  at  the  time  the  fraudulent 
conveyances  were  made,85  and  that  the  assets  of  the  bankrupt  estate  in 
the  hands  of  the  trustee  were  insufficient  to  pay  its  debts.88 

Where  Creditor  Joined  With  Trustee  in  Bankruptcy.  —  The  sufficiency  of 
the  complaint  upon  demurrer  will  be  examined  from  the  same  stand- 


80.  Bank  of  Tupelo  V.  Hall  (Ala.), 
59.  So.  442. 

Bents  and  profits  is  an  interest  which 
may  be  reached  in  this  proceeding. 
Farnham  v.  Campbell,  10  Paige  (N.  Y.) 
598;  National  Union  Bank  v.  Biger,  38 
App.  Ddv.  123,  36  N.  Y.  Supp.  545. 

81.  Freeman  v.  Stewart,  119  Ala. 
158,  24  So.  31. 

82.  Lyden  v.  .Spohn-Patrick  Co.,  155 
Cal.  177,  100  Pac.  236;  Smith  v.  Tate, 
30  Ind.  App.  367,  370,  66  N.  E.  88 
(merely  alleging  that  at  the  date  osf 
the  judgment  sought  to  be  enforced  the 
judgment  debtor  was  the  owner  in  fee 
of  the  real  estate,  and  that  the  same 
is  now  held  in  trust  for  his  use  and 
benefit,  states  no  cause  of  action). 

Delivery  of  the  deed  must  be  alleged. 
Boerfler  v.  Schmidt,  64  Cal.  265,  30  Pac. 
816.  ~ 

83.  Fritz  v.  Jones,  117  App.  Div.  643, 
102  N.  Y.  Supp.  549. 

84.  Eller  v.  Bacy,  137  Ind.  436,  36 
N.  E.  1088. 

Stating  Facts  on  Which  Judgment  Is 
Founded.— It  has  been  held  that  the 
facts  upon  which  the  judgment  form- 
ing the  basis  of  the  action  is  founded, 
should,  unless  shown  in  the  judgment, 
be  stated  in  the  pleading  by  which  the 
plaintiff  in  the  judgment  seeks  to  en- 


force his  claim  against  the  holder  of 
the  property  under  the  void  deed,  who 
is  a  stranger  to  the  judgment.  Alex- 
ander v.  Quigley,  2  Duv.   (Ky.)   399. 

In  Minnesota  in  pleading  the  judg- 
ment it  is  sufficient  to  allege,  that  it 
was  rendered  in  an  action  pending  with- 
out pleading  the  jurisdictional  facts, 
or  using  the  words  of  the  statute.  Scan- 
Ian  v.  Murphy,  51  Minn.  536,  53  N.  W. 
799. 

Where  a  judgment  has  been  assigned, 
it  is  not  necessary  for  the  assignee,  in 
a  judgment  creditor's  action,  to  allege 
a  transfer  of  the  general  cause  of  ac- 
tion set  forth  in  the  complaint.  Hol- 
land v.  Groie,  193  N.  Y.  262,  86  N.  E. 
30. 

Docketing  of  the  judgment,  see  supra, 
XII,  B,  9. 

85.  Shelley  v.  Nolen,  38  Tex.  Civ. 
App.  343,  88  S.  W.  524,  530. 

86.  Shelley  v.  Nolen,  38  Tex.  Civ. 
App.  343,  88  S.  W.  524,  530;  Mueller 
v.  Bruss,  112  Wis.  406,  88  N.  W.  229. 
See  also  the  following  cases  in  which 
the  bill  was  held  sufficient  on  demurrer. 
Johnston  v.  Forsyth  Mercantile  Co., 
127  Fed.  845;  Beasley  v.  Coggins,  48 
Fla.  215,  37  So.  213.  Compare  XII,  B, 
7,  supra. 

It    is   sufficient    to1   allege    that   the 
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point,  where  a  trustee  in  bankruptcy  and  the  only  creditor  join  as  plain- 
tiffs, as  if  bankruptcy  had  not  intervened  and  the  creditor  was  suing 
alone.87 

b.  Trustee  for  Benefit  of  Creditors.  —  A  complaint  by  a  trustee  to 
set  aside  a  conveyance  as  fraudulent,  which  alleges  the  ownership  of 
the  land  by  assignor,  the  fraudulent  transfer  of  same,  his  subsequent 
voluntary  assignment,  the  appointment  and  qualification  of  plaintiff 
as  trustee,  the  existence  of  a  large  amount  of  indebtedness  at  the  time 
of  the  execution  of  the  deed,  which  remains  unpaid,  and  that  assignor 
had  not  at  the  time  of  the  transfer,  or  afterwards,  sufficient  other  prop- 
erty to  pay  his  just  debts,  states  facts  sufficient  to  constitute  a  cause 
of  action.88 

18.  Information  and  Belief.  —  The  allegation  that  the  debtor  has 
no  other  property  subject  to  execution  than  that  conveyed,  may  be 
made  upon  information  and  belief.89 

C.  Peayer  foe  Relief.  —  Under  a  general  prayer  for  relief,  a  party 
may  have  any  relief  that  is  consistent  with  and  justified  by  the  facts 
alleged  in  the  bill  to  which  he  may  show  himself  entitled.90  Relief  not 
founded  on  and  consistent  with  the  facts  set  out  in  the  bill  cannot  be 
granted.91    Where  the  complaint  contains  a  prayer  for  general  relief, 


debtor  was  insolvent,  without  setting 
out  the  probative  facts  constituting  in- 
solvency under  the  bankruptcy  act. 
Gray  v.  Brunold,  140  Cal.  615,  74  Pac. 
303. 

87.  Level  Land  Co.  v.  Sdvyer,  112 
Wis.  442,  88  N.  W.  317. 

88.  Searles  v.  Little,  153  Ind.  432, 
55  N.   E.  93. 

Further  averments  as  to  the  vesting 
of  the  title  to  the  lands  in  the  trustee, 
and  that  the  deed  was  so  executed  was 
a  cloud  on  the  title  of  the  trustee 
may  be  rejected  as  immaterial.  Searles 
v.  Little,  153  Ind.  432,  55  N.  E.  93. 

89.  Kraemer  v.  Williams,  131  App. 
Div.  236,  115  N.  Y.  Supp.  721. 

But  the  necessity  for  exhausting  legal 
remedies  is  not  obviated  by  alleging 
upon  information  and  belief,  that  an 
attachment  or  execution  would  be  un- 
availing. Kraemer  v.  Williams,  13>1 
App.  Div.  236,  115  N".  Y.  Supp.  721. 

90.  See  4  Standard  Pkoc.  137. 
Under  a  general  prayer  the  court  may 

decree  that  in  default  of  the  payment 
of  the  amount  found,  that  the  property 
be  sold  by  a  master  in  chancery,  though 
that  was  not  the  specific  relief  asked 
for.  Davidson  v.  Burke,  143  111.  139, 
32  N.  E.  514,  36  Am.  St.  Rep.  367. 

The  court  cannot  direct  that  the  deed 
be  treated  as  a  mortgage,  or  that  the 
creditors  have  a  vendor's  lien  as  for  un- 
paid purchase  money,   or  that  a  trust 
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result  to  them  to  the  extent  of  their 
debts.  Muenks  v.  Bunch,  90  Mo.  500,  3 
S.  W.   63. 

91.  Spindle  v.  Hyde,  247  Mo.  32,  152 
S.  W.  19,  24;  Schneider  v.  Patton,  175 
Mo.  684,  75  S.  W.  155;  Stone  v.  Ander- 
son, 26  N".  H.  506,  522.  See,  however, 
Eastman  <o.  Ramsey,  3  Ind.  419,  as  to 
the  right  to  grant  a  decree  setting  aside 
a  conveyance,  where  the  bill  does  not 
pray  for  such  a  decree. 

A  decree  directing  a  sale  by  the  mas' 
ter  in  chancery,  in  default  of  payment 
of  the  amount  found  due,  "was  not 
erroneous  because  that  was  not  the  spe- 
cific relief  asked  for  in  the  bill.  The 
bill  also  contained  a  prayer  for  general 
relief,  and  under  that  prayer  the  court 
could  probably  decree  any  relief  that 
was  consistent  with  and  justified  hy 
the  facts  alleged  in  the  bill."  David- 
son >».  Burke,  143  111.  139,  32  N.  E. 
514,  3«  Am.  St.  Rep.  367. 

Relief  Inconsistent  With  That  Spe- 
cially Prayed  For. — In  Bailey  v.  Burton, 
8  Wend.  (N.  Y.)  339,  it  is  held  that 
under  the  general  prayer,  the  complain- 
ant is  entitled  to  any  relief  consistent 
with  the  case  made,  though  incon- 
sistent with  the  specific  relief  prayed 
for;  and  that  under  the  prayer  for 
general  relief,  it  was  competent  for  a 
court  of  equity  to  set  aside  a  mort- 
gage as  fraudulent,  the  facts  warrant- 
ing such  conclusion,  although  the  spe- 
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the  court  may  order  a  judgment  for  the  value  of  the  property  less  what 
was  paid  therefor  by  the  buyer,02  or  may  direct  its  sale.93 

Prayer  for  Special  Relief — A  prayer  for  an  accounting  as  incidental 
to  the  main  relief  sought  has  been  held  permissible,94  as  well  as  for  the 
issuance  of  an  injunction  pendente  lite,95  or  for  discovery.96 

D.  Verification.  —  Whether  or  not  the  bill  or  complaint  must  be 
verified  depends  upon  general  rules  elsewhere  discussed.97 

E.  Amendments  to  the  bill  or  complaint  are  governed  by  the  rules 
generally  applicable  to  amendments.88  Under  a  statute  permitting 
amendments  at  any  time  before  final  hearing,  an  amendment  to  the 


eifie  relief  prayed  for  was  permission 
to  redeem.  Stone  v.  Anderson,  26  N. 
H.  506.    But  see  4  Standard  Pboc.  140. 

92.  Pritz  v.  Jones,  117  App.  Div. 
643,  102  N.  Y.  Supp.  549. 

93.  Andrews  v.  Donnerstag,  70  111. 
App.  236,  affirmed,  171  111.  329,  49  N.  E. 
558. 

94.  Ala. — Henderson  v.  Parley  Na- 
tional Bank,  123  Ala.  547,  26  So.  226, 
82  Am.  St.  Bep.  140.  ni.-Ha.dley  v. 
Morrison,  39  111.  392,  provided  the  bill 
is  framed  so  as  to  permit  the  remedy. 
Mass. — Hutchins  v.  Niekerson,  212  Mass. 
118,  98  N.   E.   791. 

In  Georgia  sinee  the  uniform  pro- 
cedure act  of  1887,  a  landlord  may  pro- 
ceed in  one  action  to  obtain  a  judg- 
ment for  rent  alleged  to  be  due,  and 
for  the  equitable  relief  of  having  can- 
celed conveyances  fraudulently  made 
for  the  purpose  of  defeating  the  col- 
lection of  such  rent.  Helmken  v.  Flood, 
138  Ga.  200,  75  S.  E.  3. 

In  Louisiana,  the  action  en  declara- 
tion de  simulation  and  the  action  to 
Tescind  for  lesion  beyond  moiety  are 
not  inconsistent  with  each  other  and 
a  prayer  for  relief  that  "should  the 
court  declare  that  such  sales  are  not 
simulated,  .  .  .  then  your  petitioner 
prays  that  said  sales  be  annulled  .  .  . 
on  account  of  lesion  .  .  .  and  on  ac- 
count of  the  non-production  of  the  evi- 
dence of  the  previous  payment  of  the 
taxes,"  etc.,  though  in  the  alternative 
is  permissible.  Putnam  &  Norman  v. 
Cooper,  127  La.  498,  53  So.  731. 

Effect  of  Failure  To  Include. — "The 
right  of  the  plaintiff  to  make  the  de- 
fendant account  for  the  rents  and 
profits  could  have  been  enforced  in  hei 
action  to  set  aside  the  fraudulent  con- 
veyance. It  was  of  that  cause  of  ac- 
tion, and  included  in  the  relief  that 
could  be  obtained  therein. ' '  And  when 
an   accounting   is    not    asked    for,   the 


plaintiff  is  estopped  from  beginning  a 
separate  action  seeking  such  relief. 
Maaseh  v.  G-rauer,  123  App.  Div.  669, 
108  N.  Y.  Supp.  54. 

95.  Livingston  17.  Swofford  Bros.  D. 
G.  Co.,  12  Colo.  App.  320,  56  Pac.  351. 

96.  Guyton  v.  Terrell,  132  Ala.  66, 
31  So.  83;  Henderson  v.  Farley  Nat. 
Bank,  123  Ala.  547,  26  So.  226,  82  Am. 
St.  Bep.  140. 

97.  See  the  title  "Verification." 
See  also  4  Standard  Proc.  148. 

.  The  Bill  Need  Not  Be  Verified.— La- 
mar &  Bankin  Drug  Co.  v.  Jones,  155 
Ala.  474,  46  So.  763;  Henderson  id.  Far- 
ley Nat.  Bank,  123  Ala.  547,  26  So. 
226,  82  Am.  St.  Bep.  140.  See  also 
National  Union  Bank  v.  Biger,  38  App. 
Div.  123,  56  N.  Y.  Supp.  545.  But  see 
Guyton  v.  Terrell,  132  Ala.  66,  31  So. 
83,  though  in  this  case  discovery  was 
also  prayed. 

98.  See  Standard  Proc,  vol.  1,  p. 
844;  vol.  4,  p.  185.  See  also  Brundage 
v.  Chenoworth,  101  Iowa  256,  70  N.  W. 
211,  63  Am.  St.  Bep.  382;  McCullough 
v.  Colby,  4  Bosw.  (N.  Y.)  603  (facts 
subsequent  to  commencement  of  suit 
can  be  pleaded  by  amendment). 

Where  a  judgment  is  reversed,  be- 
cause the  complaint  fails  to  state  a 
case,  the  court  should  permit  plaintiffs 
to  amend  the  complaint.  Wyman  v. 
Jensen,  26  Mont.  227,  239,  67  Pac.  114. 

It  is  not  an  abuse  of  discretion  to 
refuse  to  permit  the  filing  of  an 
amended  complaint  during  the  progress 
of  the  action,  where  more  than  six 
months  had  elapsed  since  the  transac- 
tions complained  of  were  had  (Kilgore 
v.  English,  143  Ky.  524,  136  S.  W. 
1013),  nor  to  refuse  to  permit  the  filing 
of  an  amended  pleading,  tendering  new 
issues,  a  month  after  the  trial,  when 
the  facts  pleaded  were  known  to  the 
party  and  his  counsel  during  the  trial 
(Brown   v.   Edmonds,   9   S.   D.   273,    68 
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complaint,  stating  facts  which  were  for  the  first  time  disclosed  on  the 
trial,  has  been  permitted."9  An  amendment  setting  up  an  alternative 
ground  of  relief  is  proper  when  the  matter  of  amendment  might  have 
been  stated  in  the  alternative  in  the  bill  as  originally  filed.1 

A  bill  which  is  defective  for  failure  to  offer  to  do  equity  may  be  cured 
by  amendment.2  When  a  judgment  is  reversed  and  remanded  for  fur- 
ther proceedings,  it  has  been  held  permissible  for  the  defendant  to 
amend  his  answer,  so  as  to  permit  him  to  plead  a  homestead  exemption.3 

F.  Supplemental  Bill,  Etc.  —  "Where  the  recovery  of  a  judg- 
ment4 and  the  issuance  of  execution  thereon5  are  conditions  precedent, 
the  complainant  cannot  by  supplemental  pleading  set  up  such  facts 
occurring  after  the  commencement  of  the  suit.  If  the  supplemental 
pleading  is  objectionable  in  this  respect  the  defendant  may  raise  the 
objection  when  leave  is  asked  to  file  it,6  or  he  may  demur  to  the  bill 
after  it  is  filed.7  If  he  fails  to  make  any  such  objection  it  is  too  late 
to  take  advantage  of  the  defect  on  the  trial  by  objecting  to  the  evidence.8 

G.  Multifariousness.  —  The  bill  or  complaint  should  not  be  multi- 
farious.9   But  where  the  object  of  the  suit  is  single  and  it  happens  that 


N.  W.  734),  nor  to  refuse  to  permit 
a  complaint  to  be  amended  after  de- 
cree, where  it  would  result  in  raising 
new  issues.  John  V.  Farwell  &  Co.  v. 
Meyer  &  S.  "Wolff,  67  Mo.  App.  566. 

A  party  cannot  in  his  answer  claim 
to  be  the  owner  of  the  realty  and  after 
that  issue  has  been  decided  against 
him,  amend  his  pleading  and  claim  a 
lien.  Davidson  v.  Dishman,  22  Ky.  L. 
Eep.  940,  59  S.  W.  326. 

99.  Perea  v.  Gallegos,  5  N.  M.  102, 
20  Pac.  105.  , 

1.  Wimberly  v.  Montgomery  Fertil- 
izer Co.,  132  Ala.  107,  112,  31  So.  524; 
Winston  v.  Mitehell,  93  Ala.  554,  9  So. 
551. 

2.  Taylor  v.  Dwyer,  131  Ala.  91,  32 
So.  509. 

It  is  no  error  to  give  liberty  to 
amend  a  bill  in  equity  at  the  hearing 
when  the  complainant's  claim  is  not 
barred  by  act  of  limitations,  no  new 
parties  are  made,  and  the  evidence  dis- 
closes a  good  case,  but  the  bill  fails 
to  aver  all  the  facts  necessary  to  af- 
ford the  relief  to  which  the  complain- 
ant is  entitled.  Kinney  v.  Craig,  103 
Va.  158,  48  S.  B.  864. 

3.  Cincinnati  Tobacco  Warehouse  Co. 
v.  Matthews,  24  Ky.  L.  Eep.  2445  74 
S.  W.  242.  ' 

4.  D.  C. — Morrison  v.  .Shuster,  1 
Mackey  190,  197.  Fla.— Neubert  v. 
Massman,  37  Fla.  91,  98,  19  So.  625, 
judgment  and  issuance  and  return  of 
execution  nulla  bona  cannot  be  set  up 
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in  a  supplemental  bill  where  it  appears 
that  the  execution  and  return  thereof 
did  not  take  place-  until  after  the 
original  bill  was  filed.  Miss. — Brown 
v.  Bank  of  Mississippi,  31  Miss.  454, 
N.  J. — Edgar  v.  Clevenger,  3  N.  J.  Eq. 
258.  N.  Y.— William  v.  Brown,  4  Johns. 
Oh.  682. 

But  see  Fleischner  v.  First  Nat.  Bank, 
36  Ore.  553,  54  Pac.  884,  60  Pac.  603, 
61  Pac.  345.  See  also  Meacham  Arms 
Co.  v.  Smarts,  2  Wash.  Ter.  412,  7  Pae. 
859. 

Additional  judgments,  since  the  filing 
of  the  original  may  be  set  up  by  sup- 
plemental bill.  Kirby  v.  Muench,  12 
iS.  D.  616,  82  N.  W.  93. 

5.  McCullough  v.  Colby,  4  Bosw. 
(N.  Y.)  603. 

6.  Fleischner  v.  First  Nat.  Bank,  36 
Ore.  553,  54  Pac.  8S4,  60  Pac.  603,  61 
Pac.  345.  See  also  Lowry  v.  Harris,  12 
Minn.   255. 

7.  Fleischner  v.  First  Nat.  Bank,  36 
Ore.  553,  54  Pac.  884,  60  Pac.  603,  61 
Pac.  345.  See  also  Crump  v.  Perkins, 
18  Fla.  353;  Lowry  v.  Harris,  12  Minn. 
255. 

8.  Fleischner  v.  First  Nat.  Bank,  36 
Ore.  553,  54  Pac.  884,  60  Pac.  603,  61 
Pac.  345.  See  also  Fla.-^Crump  v.  Per- 
kins, 18  Fla.  353.  Minn.— Lowry  * 
Harris,  12  Minn.  255.  N.  Y.— Wetmore 
v.  Trustow,  51  N.  Y.  338. 

9.  See  the  title  "Multifariousness," 
and  Gains  v.  Chew,  2  How.  (U.  S.)  619, 
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different  persons  have  separate  interests  in  distinct  questions  which 
arise  out  of  the  single  object,  such  different  persons  should  be  made 
parties  in  order  that  the  suit  may  conclude  the  whole  subject.1" 

A  bill  is  not  multifarious  because  it  seeks  to  set  aside  several  con- 
veyances to  the  same  person  by  the  same  grantor,11  or  because  it  joins 
as  defendants  the  debtor  and  all  persons  through  whom  his  title  to  the 
property  has  been  conveyed,  as  well  as  the  present  holders,12  or  all  the 


11  L.  ed.  402;  Fowler  v.  Palmer,  160 
Fed.  1,  87  C.  C.  A.  157. 

A  bill  is  not  multifarious  because 
based  on  two  judgments,  the  judgments 
being  against  the  same  parties,  and 
satisfaction  being  sought  out  of  the  same 
property,  nor  because  it  attacks  a  con- 
veyance by  which  in  effect  an  annuity 
is  reserved  to  the  grantor  and  also  an 
assignment  of  such  annuity  to  other 
co-defendants,  relief  being  sought  in 
the  alternative.  De  Hierapolis  v.  Law- 
rence, 115  Fed.  761. 

"The  mere  fact  that  a  party  of  the 
remedy  and  relief  sought  is  not  ap- 
propriate does  not  have  the  effect  to 
render  the  bill  multifariousness. ' '  An- 
drews Oo.  v.  National  Bank  of  Colum- 
bus, 129  Ga.  53,  58  S.  E.  663,  121  Am. 
St.  Eep.  186. 

A  complaint  is  not  multifarious  be- 
cause it  fails  to  allege  a  conspiracy  be- 
tween the  defendants  to  defraud  plain- 
tiff.    Donovan  -v.  Dunning,  69  Mo.  436. 

Although  a  plaintiff  cannot  demand 
several  matters  of  different  natures 
against  several  defendants,  a  bill  is  not 
multifarious,  though  the  defendants  be 
unconnected  with  each  other  and  no 
charge  of  combination  and  confederacy 
among  the  alienees  is  made,  where 
there  is  one  common  interest  centering 
in  the  point  in  issue  in  the  cause. 
Almond  v.  Wilson,  75  Va.  613. 

A  bill  is  not  demurrable  on  the 
ground  of  multifariousness,  because  it 
seeks  to  remove  fraudulent  conveyances 
and  encumbrances,  and  also  to  bring 
within  the  reach  of  the  judgment,  equit- 
able interests  which  are  not  the  sub- 
jects of  execution  at  law.  "Way  v. 
Bragaw,  16  N.  J.  Eq.  £13,  84  Am.  Dee. 
147. 

A  bill  filed  to  enjoin  a  party  from 
asserting  any  title  to  land,  which  had 
been  previously  conveyed  to  the  com- 
plainants by  mortgage  signed  by  the 
defendant,  on  the  ground  of  estoppel, 
and  to  cancel  the  deed  under  which  the 
defendant  claimed  title  as  a  fraud 
against  his  creditors,    is    demurrable; 


the  rights  under  the  two  claims  be- 
ing inconsistent  and  the  relief  differ- 
ent. Heinz  v.  White,  105  Ala.  670, 
17  So.  185. 

10.  XT.  S. — Fowler  v.  Palmer,  160  Fed. 
1,  87  C.  C.  A.  157.  Ala.— Guyton  v. 
Terrell,  132  Ala.  66,  31  So.  83.  N.  O. 
Parish  v.  Sloan,  38  N.  C.  607. 

A  complaint  is  not  demurrable  on  the 
ground  of  misjoinder,  in  that  the  peti- 
tion showed  one  of  the  plaintiffs  had 
a  judgment  against  the  common  debtor 
and  her  husband,  while  the  others  hold 
judgments  against  the  common  debtor 
alone,  when  it  is  alleged  in  the  com- 
plaint that  the  husband  was  insolvent. 
Maynard  v.  Armour  Fertilizer  Wks., 
138  Ga.  549,  75  S.  E.  582. 

A  bill  is  not  necessarily  multifarious 
because  some  of  the  parties  joined 
therein  are  without  interest,  or  because 
there  is  a  misjoinder  of  parties,  such  a 
situation  would  only  result  in  discon- 
tinuance or  dismissal  as  to  such  parties 
as  are  improperly  brought  in.  Fowler 
v.  Palmer,  160  Fed.  1,  87  C.  O.  A.  157. 

11.  Wimberly  v.  Montgomery  Fertil- 
izer 'Co.,  132  Ala.  107,  31  So.  524. 

"Unity  of  fraudulent  design  when 
apparent,  imparts  to  the  suit  single- 
ness of  object  and  purpose."  Wim- 
berly v.  Montgomery  Fertilizer  Co.,  132 
Ala.  107,  31  iSo.  524;  Williams  v. 
Spragins,  102  Ala.  424,  15  So.  247; 
Handley  v.  Heflin,  84  Ala:  600,  4  So. 
725. 

12.  Guyton  v.  Terrell,  132  Ala.  66, 
31  So.  83;  Williams  v.  Spragins,  102 
Ala.  424,  15  So.  247;  Craft  v.  Wilcox, 
102  Ala.  378,  14  So.  653;  Almond  v. 
Wilson,  75  Va.  613. 

The  grantor  and  grantee  may  be 
joined  as  defendants.  Boyd  v.  Hoyt,  5 
Paige  (N.  Y.)  65;  Fellows  <o.  Fellows, 
4  Cow.  (N.  T.)  682,  15  Am.  Dec.  412; 
Birdwell  v.  Butler,  13  Tex.  338. 

That  the  assignee  in  insolvency  of 
the  judgment  debtor  was  joined  as  a 
party  does  not  make  the  complaint 
multifarious.  Pfister  v.  Dascey,  65  Cal. 
403,  4  Pac.  393. 
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grantees  to  whom  the  debtor  has  conveyed  his  property  by  separate 
conveyances.13  Nor  does  it  become  multifarious  merely  because  it  fol- 
lows all  the  ramifications  of  the  project  and  thereby  includes  divera 
persons  of  varying  degrees  of  culpability  against  whom  the  issues  may 
not  be  identical  and  towards  whom  different  kinds  or  degrees  of  relief 
may  be  necessary  ;14  nor  if  the  defendant  is  a  necessary  party  to  some 


13.  17.  S.— Hobbs  Mfg.  Oo.  v.  Good- 
ing, 166  Fed.  933;  Jones  v.  Slauson,  33 
Fed.  632.  Ala. — Exchange  Nat.  Bank 
of  Montgomery  v.  Stewart,  158  Ala. 
218,  48  So.  487;  Henderson  v.  Hall,  134 
Ala.  455,  32  So.  840,  63  L.  E.  A.  673; 
Wimberly  v.  Montgomery  Fertilizer  Co., 
132  Ala.  107,  31  So.  624;  Guyton  v. 
Terrell,  132  Ala.  66,  31  So.  83;  Hill 
I?.  Moone,  104  Ala.  353,  16  So.  67;  Eus- 
sell  17.  Garrett,  75  Ala.  348.  Ky.— An- 
derson 17.  Anderson,  4  Ky.  L.  Eep.  579. 
N.  J. — Way  v.  Bragaw,  16  N.  J.  Eq. 
213,  84  Am.  Dee.  147.  N.  T.— Oakley 
v.  Tugwell,  33  Hun  357;  Dixon  v.  Cole- 
man, 28  Mise.  64,  59  N.  Y.  Supp.  806. 
N.  C. — The  Dawson  Bank  17.  Harris,  84 
N.  C.  206.  Term. — Hughes  v.  Tennison, 
3  Tenn.  Ch.  641. 

"To  an  ordinary  creditor's  bill,  it 
is  no  objection,  that  a  number  of  fraud- 
ulent grantees  or  donees  are  made  par- 
ties defendant,  although  they  claim  dif- 
ferent portions  of  the  property  by  dis- 
tinct conveyances."  Wiraberly  17. 
Montgomery  Fertilizer  Co.,  132  Ala. 
107,  31  'So.  524. 

The  decisions  are  based  upon  the 
supposition  that  the  cause  of  action 
was  the  fraud  of  the  debtor  in  dispos- 
ing of  his  property,  and  that  there  was 
but  one  cause  of  action,  although  the 
defendants  held  the  property  of  the 
debtor  in  separate  parcels,  in  which 
there  was  no  joint  interest.  Morton 
v.  Weil,  11  Abb.  Pr.   (N.  Y.)   421. 

Fraudulent  grantees,  to  whom  the 
husband  has  transferred  his  property  in 
fraud  of  the  wife's  right  of  mainte- 
nance, may  be  joined  with  him  as  de- 
fendants to  such  bill.  Hinds  v.  Hinds, 
80  Ala.  '235. 

Where  the  object  of  the  bill  is  sin- 
gle, viz.:  to  obtain  satisfaction  out  of 
the  assets  of  the  debtor  which  it  is 
alleged  has  been  fraudulently  conveyed 
to  different  parties,  there  is  no  good 
reason  "why  the  several  persons  to 
whom  he  has  thus  conveyed  distinct 
parcels  of  his  property,  real  and  per- 
sonal, for  the  same  fraudulent  purpose, 
of  hindering,  delaying  and  defrauding 
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his  creditors,  though  such  persons  may 
have  no  common  interest  in  the  sev- 
eral parcels  so  conveyed,  and  no  joint 
fraud  in  any  one  .  transaction  be 
charged  against  all  of  them,  may  not 
be  joined  with  the  debtor  in  a  bill 
Which  seeks  to  bring  all  his  property 
within  the  reach  of  the  complainant's 
judgments."  Trego  v.  Skinner,  42  Md. 
426,  432,  citing  Minn. — North  17.  Brad- 
way,  &  Minn.  183.  Miss. — Snodgrass 
v.  Andrews,  30  Miss.  472,  64  Am.  Dec. 
160.  N.  H.-^Chase  v.  Searles,  45  N.  H. 
511.  N.  J.— Way  v.  Bragaw,  16  N.  J. 
Eq.  213,  84  Am.  Dec.  147;  Eandolph 
v.  Daly,  16  N.  J.  Eq.  313.  N.  Y.— Boyd 
v.  Hoyt,  5  Paige  65.  Wis.— Hamlin  v. 
Wright,  23  Wis.  491. 

Alleging  Common  Purpose. — A  com- 
plaint joining  a  number  of  grantees 
under  separate  conveyances  of  various 
properties,  that  fails  to  allege  a  com- 
mon purpose  or  design  is  multifarious. 
Mullen  v.  Hewitt,  103  Mo.  639,  15  S. 
W.  924.  But  see  Ala. — Henderson  %. 
Farley  Nat.  Bank,  123  Ala.  547,  26  So. 
226,  82  Am.  .St.  Eep.  140.  Mo.— Don- 
ovan 17.  Dunning,  69  Mo.  436.  Va. — Al- 
mond v.  Wilson,  75  Va.  613. 

A  bill  filed  against  two  partnerships 
that  alleges  lands  to  have  been  fraud- 
ulently conveyed  by  their  debtors  to 
a  corporation  and  also  alleges  certain 
conveyances  of  individual  property  by 
the  individual  members  of  said  partner- 
ships, which  were  composed  of  the  same 
parties,  is  not  multifarious  because 
there  were  separate  debtors  and  grant- 
ors, or  because  the  several  grantees 
who  were  made  parties  defendant  ac- 
quired different  portions  of  the  property 
under  separate  and  distinct  convey- 
ances, the  bill  charging  specifically  that 
the  defendants  entered  into  a  combina- 
tion to  defraud  the  complainants  and 
the  several  transactions  against  which 
relief  was  sought  being  parts  of  the 
same  plan  and  scheme.  Steiner  Land 
&  Lbr.  Oo.  v.  King,  118  Ala.  546,  24 
So.  35. 

14.  Ala.— Hill  17.  Moone,  104  Ala. 
353,  16  So.  67;  Hinds  v.  Hinds,  80  Ala, 
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part  of  the  ease  as  stated,  though  he  has  no  interest  in  other  transac- 
tions which  constitute  a  part  of  the  entire  case.15  But  a  complaint  in 
which  it  is  sought  to  set  aside  several  fraudulent  conveyances  of  several 
pieces  of  property,  made  to  several  persons  by  several  judgment  debt- 
ors, is  demurrable  for  multifariousness,  although  the  judgments  are 
entered  in  the  same  case.18  And  where  certain  creditors  are  joined  as 
defendants,  against  whom  there  exists  no  right  of  action,  legal  or  equit- 
able, and  the  only  relief  sought  against  them  is  a  discovery  of  the 
amount  of  their  claims  at  the  time  of  the  conveyance,  such  complaint 
is  multifarious  and  will  be  so  declared  on  demurrer.17  And  by  statute 
a  bill  may  be  filed  containing  alternative  averments  but  seeking  the 
same  relief  as  to  each  alternative  phase  of  the  bill,  if  they  be  founded 
upon  the  same  transaction  and  grow  out  of  the  same  subject-matter  and 
are  contested  between  the  same  parties.1" 

H.  Joining  Causes  of  Action.  —  In  actions  to  set  aside  fraudulent 
conveyances,  it  is  a  general  rule  that  all  acts  alleged  as  having  been 
done  in  pursuance  of  the  general  design  to  hinder,  delay  and  defraud 
creditors,  constitute  but  one  cause  of  action.19 

Misjoinder.  —  Where  a  judgment  is  not  necessarily  a  condition  pre- 
cedent as  a  foundation  for  the  action,  a  complaint  stating  a  cause  of 


225.  Ind.— Strong  v.  Taylor  School 
Tp.,  79  Ind.  208.  Mass. — Hutchins  v, 
Nickerson,  212  Mass.  118,  98  N.  E.  791. 
N.  J.— Burne  v.  O  'Shaughnessy,  38  Ml 
963.  Wis. — Level  Land  Co.  v.  Sivyer, 
112  Wis.  442,  451,  88  N.  W.  317. 

That  the  same  relief  is  not  asked 
against  all  parties  does  not  render  the 
bill  multifarious.  Taylor  v.  Branscom.be, 
74  Iowa  534,  38  N.  W.  400. 

A  hill  by  contract  creditors  to  set 
aside  chattel  mortgages  as  having  been 
executed  in  fraud  of  the  creditors,  and 
also  to  set  aside  a  sale  and  transfer 
Of  the  same  property,  as  having  been 
made  with  like  intent,  is  not  multi- 
farious. Lamar  &  Rankin  Drug  Co.  v. 
Jones,  155  Ala.  474,  46  So.  763. 

A  bill  by  the  creditors  of  a  deceased 
person  to  set  aside  several  distinct 
fraudulent  conveyances  of  real  and  per- 
sonal property  made  by  him  in  his  life- 
time, may  be  maintained  against  the 
administrator  and  heirs  of  the  intestate 
and  all  the  persons  charged  to  be  im- 
plicated in  any  of  the  fraudulent  trans- 
actions. Snodgrass  v.  Andrews,  30  Miss. 
472,  64  Am.  Dec.  169.  See  also  Butler 
v.  Spann,  27  Miss.  234. 

15.  Burne  v.  O 'Shaughnessy  (N.  J.), 
38  Atl.  963;  Randolph  v.  Daly,  16  N.  J. 
Eq.  313. 

A  bill  filed  by  a  judgment  creditor 
against  several  defendants  in  the  same 
judgment,  who  have  made  a  fraudulent 


conveyance  to  different  grantees,  to  de- 
feat its  collection,  including  their  sev- 
eral fraudulent  grantees,  is  not  multi- 
farious. Harrison  v.  Hallum,  5  Coldw. 
(Tenn.)  525. 

16.  Hobbs  Mfg.  Co.  v.  Gooding,  166 
Fed.  933. 

17.  Cowgill  &  Hill  Milling  Co.  v. 
L.  M.  Nicholson  Co.  (Miss.),  24  So. 
880. 

18.  Smith  v.  Young,  173  Ala.  190, 
55  So.  425;  Tissier  v.  Wailes  (Ala.),  39 
So.  924. 

In  McKnight  v.  McKnight,  49  Colo. 
60,  111  Pac.  583,  it  is  suggested  that 
this  practice  was  permissible,  though 
the  court  did  not  pass  on  the  question, 
it  not  being  necessary  for  the  decision 
of  the  case. 

19.  Ky. — Anderson  v.  Anderson,  4 
Ky.  L.  Rep.  579.  N.  Y.— Oakley  v. 
Tugwell,  33  Hun  357;  Reed  v.  Stryker, 
12  Abb.  Pr.  47;  Morton  v.  Weil,  11  Abb. 
Pr.  421;  Jacot  v.  Boyle,  18  How.  Pr. 
106;  Marx  v.  Tailer,  12  Civ.  Proc.  226. 
Tenn. — Hughes  v.  Tennison,  3  Tenn.  Ch. 
641.  Wis. — Winslow  v.  Dousman,  18 
Wis.  456. 

See  also  XII,  A,  2,  supra;  XII,  C, 
supra. 

A  paragraph  of  a  complaint  in  which 
it  is  alleged  that  the  conveyance  was 
voluntary,  and  also  that  it  was  made 
with  the  fraudulent  intent  to  cheat 
grantor's  creditors,  states  but  one  cause 
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action  on  the  debt  and  also  to  set  aside  a  fraudulent  conveyance  is  not 
demurrable  for  misjoinder.20 

XIV.  DEFENSES.  —  A.  Generally.  —  The  rules  generally  ap- 
plicable to  defensive  pleadings  are  applied  in  an  action  to  set  aside  a 
conveyance  as  fraudulent.21  If  the  claims  of  complainants,  or  any  of 
them,  or  any  part  of  the  claims,  are  without  consideration  or  based  on 
an  illegal  consideration,  this  is  a  matter  of  defense  to  be  taken  by  an- 
swer.22 What  is  put  in  issue  by  a  general  denial  is  treated  under  the 
appropriate  title.23 


of  action.  Anglin  v.  Conley,  114  Ky. 
741,  71  Si  W.  926.  See  also  V,  E, 
supra. 

A  complaint  in  which  it  is  sought 
to  set  aside  a  fraudulent  conveyance 
and  also  seeks  to  recover  on  an  agree- 
ment by  the  grantee  to  pay  certain 
creditors  of  the  grantor,  does  not  state 
two  causes  of  action,  and  where  the 
trial  court  required  plaintiff  to  elect 
on  which  theory  he  will  proceed  in 
which  there  was  error  and  a  nonsuit 
results,  the  judgment  will  be  reversed. 
Zeiser  v.  Oohn,  113  App.  Div.  998,  98 
N.  Y.  Supp.  107i8,  reversing  "$%  Misc.  462, 
90  N.  Y.  Supp.  66. 

A  complaint  which  seeks  to  set  aside 
a  conveyance  as  fraudulent  and  also 
to  bring  part  of  an  alleged  homestead 
within  reach  of  the  same  judgment  a 
part  of  an  alleged  homestead,  does  not 
improperly  join  several  causes  of  action. 
Hunt  v.  Dean,  91  Minn.  96,  97  N.  W. 
574. 

Where  the  original  bill  alleged  that 
complainant's  debtor,  while  complain- 
ant 's  debt  was  in  existence,  made  a  vol- 
untary transfer,  without  consideration, 
of  certain  stock  in  a  corporation  to  the 
debtor's  wife,  and  that  he  later  con- 
veyed certain  real  estate  to  his  brother, 
who  thereafter  conveyed  it  to  debtor's 
wife,  both  conveyances  being  voluntary 
and  without  consideration  and  void; 
and  the  bill  was  afterwards  amended 
by  alleging  that,  if  complaint  was  mis- 
taken in  said  averments,  the  debtor's 
wife  had  no  means  of  her  own,  and 
that,  'if  said  stock  was  issued  to  her 
directly  by  the  corporation  or  purchased 
by  her  from  some  other  person,  she 
paid  therefor  with  her  husband's 
money,  which  he  had  given  her  without 
consideration;  and  that  if  any  money 
was  paid  by  said  wife  to  said  brother 
for  said  real  estate,  it  was  the  money 
of  her  husband  given  to  her  without 
any  consideration,  and  further  alleg- 
ing that  said  gifts  and  transfers  were 
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void  and  of  no  effect,  the  bill  as 
amended  is  not  demurrable  for  multi- 
fariousness or  for  inconsistency  or  for 
misjoinder  of  causes  of  action.  Wim- 
berly  v.  Montgomery  Fertilizer  Co.,  132 
Ala.  107,  31  So.  524. 

Inconsistent  and  Repugnant. — A  com- 
plaint that  attaeks  the  validity  of  a 
conveyance  arid  also  seeks  to  have  it 
declared  a  general  assignment  is  in- 
consistent and  repugnant,  to  which  a 
demurrer  will  lie.  Brooks  v.  Lowen- 
stein  Bros.,  124  Ala.  158,  27  So.  520; 
Beddow  v.  Sheppard,  118  Ala.  474,  23 
So.  662.  The  rule  permitting  this  to 
be  done  as  laid  down  in  CrawfoTd  v. 
Kirksey,  50  Ala.  590,  has  been  over- 
ruled. Moog  v.  Talcott,  72  Ala.  210; 
Lehman  v.  Meyer,  67  Ala.  396. 

This  is  also  true  of  a  bill,  in  which 
it  is  sought  to  set  aside  a  conveyance 
as  fraudulent  and  to  claim  the  pro- 
ceeds of  the  sale  of  the  property. 
Chisholm  v.  Wallace,  146.  Ala.  683,  40 
So.  219;  Oaldwell  v.  King,  76  Ala.  149. 

20.  Dawson  Bank  v.  Harris,  84  N.  0. 
206.    See  also  supra,  XIII,  B,  4,  b. 

21.  See  the  titles  "Answers;" 
"Bills  and  Answers;"  "Demurrer."  . 

Denials  Construed  Most  Strongly 
Against  the  Pleader. — Singletary  v. 
Boerner-Morris  Candy  Co.,  129  Ky.  556, 
112  S.  W.  637. 

Matter  in  abatement  must  be  pleaded. 
Clark  v.  Anthony,  31  Ark.  546.  See 
also  the  title  "Abatement,  Pleas  of." 

Estoppel  From  Pleading  Defense. 
Where  a  grantor  pleads  the  payment  of 
a  valuable  consideration  as  a  defense, 
and  fails  to  maintain  same,  he  is  not 
thereby  estopped  from  pleading  that 
the  conveyance  was  a  voluntary  one, 
not  fraudulent  as  against  plaintiff  who 
was  a  subsequent  creditor.  Klokke  v. 
Dodge,  103  111.  125. 

22.  O'Neil  v.  Birmingham  Brewing 
Co.,  101  Ala.  383,  13  So.  576. 

23.  See  the  title  "Denials,"  Vol,  7, 
p.  88. 
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B.  Exhaustion  of  Legal  Kemedt.  —  The  defense  that  plaintiff 
has  not  exhausted  his  legal  remedy  must  be  pleaded  in  limine,  or  it  is 
waived.24 

C.  Absence  of  Fraud.  —  A  denial  of  the  alleged  fraud  must  be 
made  by  answer.25  An  averment  that  the  conveyance  was  made  in  good 
faith  and  without  intent  to  defraud  is  insufficient  without  a  statement 
of  the  facts  showing  good  faith.26 

D.  Consideration  for  Conveyance.  —  Where  payment  of  a  con- 
sideration in  good  faith  is  attempted  to  be  pleaded,  the  answer  must 
affirmatively  aver  the  facts  relied  on  as  constituting  the  consideration 


A  mere  general  denial  of  matters 
charged  in  the  bill  of  complaint  is  not 
sufficient.  Gamble  v.  Aultman  &  Co., 
125  Ala.  372,  28  So.  30. 

The  answer  must  specifically  deny  the 
allegations  that  charge  material  mat- 
ters and  put  in  issue  all  the  facts  on 
which  the  defendant  relies  as  constitut- 
ing a  bar  to  the  relief  sought  by  the 
bill.  1  Dan.  Ch.  PI.  &  Pr.  711,  713; 
Gamble  v.  Aultman  &  Co.,  125  Ala.  372, 
28  So.  30. 

Matter  Put  in  Issue  by  General  De- 
nial.— Where  the  petition  alleges  that 
the  "deeds  were  executed  without  con- 
sideration and  for  the  purpose  of  de- 
frauding the  plaintiff  in  the  collection 
of  his  debt,  the  general  denial  puts 
those  alleged  facts  in  issue."  Grow- 
ney  v.  Lowe,  234  Mo.  689,  138  S.  W. 
33. 

In  an  action  to  subject  to  a  judgment 
a  lot  standing  in  the  name  of  another 
than  the  judgment  debtor,  on  the 
ground  that  it  had  been  placed  in  the 
name  of  such  other  person  to  defraud 
creditors,  evidence  was  admissible  un- 
der a  general  denial  that  the  funds  for 
the  purchase  and  improvements  upon 
such  lot  were  furnished  from  the  re- 
sources of  the  one  in  whose  name  stood 
the  title;  it  not  being  necessary  to 
plead  these  facts  affirmatively.  Veer- 
kamp  v.  Goodrich,  37  Colo.  390,  86  Pac. 
1017. 

24.  Hollins  v.  Brierfield  Coal  Co., 
150  U.  S.  371,  14  Sup.  Ct.  127,  37  L. 
ed.  1113;  Eothsehild  v.  Hasbrouck,  72 
Fed.  813.     But   see  supra,  XIII,   B,   2. 

"Where  the  complaint  shows  substan- 
tial facts  rendering  necessary  a  resort 
to  equity,  a  demurrer  will  lie  to  an 
answer  whieh  alleges  that  "the  plain- 
tiff has  an  adequate  and  complete  rem- 
edy at  law,"  but  does  not  allege  addi- 
tional facts  showing  a  resort  to  equity 


to   be   unnecessary.     Holland  v.   Grote, 
193  N.  Y.  26.2,  86  N.  E.  30. 

The  existence  of  other  property  suf- 
ficient to  pay  defendant 's  debts  must 
be  pleaded.  Hyatt  v.  Dusenbury,  12 
Oiv.  Proc.  (N".  Y.)  152.     But  see  supra, 

xin,  B,  7. 

It  is  not  sufficient  to  allege  that  the 
grantor  had  other  property,  but  the 
allegation  must  be  to  the  effect  that 
such  estate  was  sufficient  not  only  to 
pay  the  complainant,  but  all  the  cred- 
itors of  the  grantor.  Birely's  Exr.  v. 
Staley,  5  Gill  &  J.  (Md.)  432,  25  Am. 
Dec.   303. 

An  allegation  in  the  answer  that  the 
debtor  had  property  subject  to  levy 
under  execution,  does  not  state  a  de- 
fense, in  the  absence  of  an  allegation 
of  fraud  or  collusion  on  the  part  of  the 
sheriff.  Nebraska  National  Bank  v.  Hal- 
lowell,  63  Neb.  309,  88  N.  W.  556. 

25.  Nailer  v.  Young,  7  Lea  (Tenn.) 
735. 

"When  the  complaint  alleges  facts 
from  whieh  fraud  may  be  inferred,  it 
is  not  sufficient  to  deny  the  charge  of 
fraud  generally,  but  the  facts  and  cir- 
cumstances from  which  it  may  be  in- 
ferred must  be  specifically  denied. 
Johnston  v.  Piper,  4  Minn.  192;  Cun- 
ningham v.  Freeborn,  11  Wend.  (N.  Y.) 
240,  s.  c,  3  Paige  (N.  Y.)  557;  Litch- 
field v.  Pelton,  6  Barb.  (N.  Y.)  187. 
See  also  the  title  "Fraud  and  Deceit." 

But  an  allegation  in  a  complaint  that 
an  assignment,  which  the  plaintiffs  seek 
to  set  aside,  was  made  with  intent  to 
hinder,  delay  and  defraud  creditors,  is 
sufficiently  put  in  issue  by  a  denial  that 
the  assignment  was  made  with  intent 
to  hinder  and  defraud  creditors.  Bead 
v.  Worthington,  9  Bosw.   (N.  Y.)    617. 

26.  Freeman  v,  Stewart,  11©  Ala. 
158,  24  So.  31. 
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of  the  conveyance,27  and  showing  good  faith  in  the  transaction,  such 
as  actual  payment  of  an  adequate  consideration,  and  how  and  when  and 
in  what  the  consideration  was  paid.28 

E.  Set-Off.  —  Set-off  must  be  pleaded.29  The  judgment  debtor 
may  plead  as  a  defense  to  the  action,  that  the  judgment  creditor  is  in- 
debted, upon  simple  contract,  to  the  judgment  debtor  in  an  amount 
equal  to  the  judgment.30 

F.  Homestead  and  Exemption.  —  If  the  property  conveyed  is 
claimed  as  exempt  from  execution,  that  fact  must  be  presented  by  an- 
swer,31 but  it  has  been  held  that  under  a  general  denial  it  is  admis- 


27.  1  Dan.  Ch.  PI.  &  Pr.  711,  713; 
Killian  v.  Cox,  132  Ala.  664,  32  So.  738; 
Gamble  v.  Aultman  &  Co.,  125  Ala.  372, 
28   So.   30. 

Affirmative  allegation  of  facts  relied 
on  as  constituting  the  consideration,  is 
as  essential  as  satisfactory  proof  of 
their  existence.  Such  allegation  must 
be  definite,  clear  and  concise.  Kil- 
lian v.  Cox,  132  Ala.  664,  32  So.  738. 

As  to  presumption  and  burden  of 
proof  on  the  question  of  consideration 
see  6  Encyclopaedia  op  Evidence  87, 
105. 

28.  Gamble  v.  Aultman  &  Co.,  125 
Ala.  372,  28  So.  30;  Freeman  v.  Stew- 
art, 119  Ala.  158,  24  So.  31;  Manhard 
Hardware  Co.  v.  Eothschild,  121  Mich. 
657,  80  N.  W.  707  (an  allegation  by  the 
wife  that  she  loaned  her  husband  "sev- 
eral hundred  dollars,"  is  too  indefinite). 

That  an  alleged  debt  from  the  hus- 
band to  the  wife  constituted  a  consid- 
eration for  the  conveyance,  must  be 
pleaded  in  order  to  permit  the  ques- 
tion to  be  presented  at  the  trial.  Aull 
v.  Gaffin,  234  Mo.  171,  136  S.  W.  343. 

Where  creditors  attack  a  conveyance 
by  their  debtor  to  his  wife,  and  said 
conveyance  is  sought  to  be  sustained  on 
the  ground  that  it  was  made  in  pay- 
ment of  an  indebtedness  from  the 
grantor  to  the  grantee,  it  is  necessary 
that  the  parties  seeking  to  sustain  the 
conveyance  should  aver  in  their  answer 
to  the  bill  and  prove,  not  only  the 
bona  fides  of  the  transaction,  but  the 
facts  in  detail  showing  when,  how  and 
where  the  indebtedness  expressed  as  a 
consideration  of  the  conveyances  arose, 
the  valuation  of  the  lands  conveyed, 
and  that  the  conveyance  was  received 
by  the  wife  in  payment  of  her  alleged 
debt  at  a  fair  valuation,  without  the 
reservation  of  a  benefit  to  her  husband. 
British  &  American  Mortgage  Oo.  v. 
Norton,  125  Ala.  522,  28  So.  31, 
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In  an  action  based  on  an 
fraudulent  mortgage  by  the  debtor  to 
his  wife,  an  answer  setting  up  that 
the  purchase  money  of  the  land  covered 
by  the  mortgage  was  furnished  by  his 
wife,  that  the  sum  was  $3000;  that  at 
the  time  of  the  purchase  it  was  agreed 
that  the  sum  so  furnished  by  the  wife 
should  be  paid  by  the  husband  to  the 
mortgagees;  that  the  mortgage  attacked 
was  executed  to  secure  the  sum  so  sup- 
plied and  in  accordance  with  the  con- 
tract between  the  parties,  was  held  to 
plead  facts  sufficient  to  constitute  a 
defense.    Goff  v.  Bogers,  71  Ind.  459. 

When  the  wife  sets  up  a  claim  to 
the  land  as  having  been  paid  for  by 
her,  she  should  clearly  and  explicitly 
explain  in  her  answer  how  she  ac- 
quired her  rights  therein  and  what,  and 
how,  she  paid  for  the  land.  Eobertson  v. 
Bobertson,  14  Ky.  L.  Bep.  505,  20  8.  W. 
543. 

Plea  that  part  of  the  consideration 
has  been  paid  and  that  the  residue  is 
unpaid,  is  bad.  Wood  v.  Mann,  1  Sumn. 
506,  30  Fed.  Oas.  No.  17,951. 

A  plea  by  a  corporation  organized 
by  the  debtors,  in  which  they  own  or 
control  all  the  stock  and  to  whom  they 
transferred  the  property  charged  to  have 
been  fraudulently  conveyed,  that  it  was 
an  innocent  purchaser  for  value  will 
be  considered  as  in  effect  admitting 
the  averments  of  the  bill.  Olark  v. 
Walter  T.  Bradley  C.  L.  &  C.  Co.,  6 
App.  Cas.  (D.  C.)  437. 

29.  Colston  v.  Miller,  55  W.  Va.  490, 
47  S.  E.  268.  See  also  the  title  "Set- 
Off,  Counterclaim  and  Recoupment." 

30.  Lashmett  v.  Prall,  2  Neb.  (Unof.) 
284,  96  N.  W.  152.  See  also  Warner 
v.  Percy,  22  Vt.  155. 

31.  Bass  v.  Citizen's  Trust  Co.,  32 
Ind.  App.  583,  70  N.  E.  400.  See  in 
general  the  title  "Homesteads  and  Ex- 
emptions." 
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sible  to  show  that  the  property  of  the  defendant  was  not  subject  to 
execution  at  the  time  of  the  conveyance  and  that  therefore  the  con- 
veyance was  not  fraudulent.32 

A  homestead  right  must  be  pleaded,33  and  the  case  is  to  be  deter- 
mined upon  the  status  of  the  homestead  at  the  time  of  the  conveyance.04 

6.  Defenses  by  Grantee.  —  The  grantee  of  the  conveyance  must 
have  an  opportunity  to  dispute  the  debt  and  may  plead  any  defense 
which  the  grantor  or  debtor  could  have  made  against  it.35  Where  fraud 
is  alleged  and  the  grantee  or  assignee  claims  to  be  a  bona  fide  purchaser 
without  notice,  or  where  he  asserts  title  as  such,  he  must  deny  that  he 


32.  Stark  v.  Lamb,  167  Ind.  642,  78 
N.  E.  668,  79  N.  E.  895;  Isgrigg  v. 
Pauley,  148  Ind.  436,  47  N.  E.  821; 
Jeffersonville  W.  S.  Co.  v.  Riter,  146 
Ind.  521,  45  N.  E.  697. 

33.  McNally  v.  White,  154  Ind.  163, 
54  N.  E.  794,  56  N.  E.  214;  Ohilders 
v.  Pickenpaugh,  219  Mo.  455,  465,  118 
S.  W.  478.  See  the  title  "Homesteads 
and  Exemptions."  Also  XII,  E,  supra, 
and  XIII,  C,  infra. 

Compare  Hobson  v.  Noel,  30  Ky.  L. 
Rep.  1,  97  S.  W.  388;  Dewees  v.  Dewees, 
28  Ky.  L.  Eep.  726,  90  S.  W.  256,  hold- 
ing that  it  is  not  necessary  to  specially 
plead  a  homestead,  it  being  sufficient 
to  deny  generally  all  the  allegations 
of  fraud  alleged  in  the  petition. 

Where  the  court  has  announced  and 
filed  special  findings,  together  with  con- 
clusions of  law  thereon,  it  is  too  late  for 
defendant  to  raise  the  question  as  to 
his  right  of  exemption.  McNally  V. 
White,  154  Ind.  163,  54  N.  E.  794,  56 
K.  E.  214. 

A  plea  by  a  wife  that  the  property 
conveyed  was  her  homestead  and  hence 
exempt  from  liability  for  the  satisfac- 
tion of  the  indebtedness  in  question, 
and  also  whether  voluntary  or  not,  ex- 
empt from  subjection  to  reimbursement 
to  a  surety  for  the  sum  expended  by 
him  in  discharging  that  indebtedness, 
is  not  insufficient,  in  that  the  plea  did 
not  refer  to  the  whole  bill.  Smith  v. 
Pitts,  167  Ala.  461,  52  So.  402. 

34.  Gaar,  Scott  &  Co.  v.  Burge,  49 
Tex.  Civ.  App.  590,  110  S.  W.  181. 

An  allegation  of  the  existence  of  the 
exemption  at  the  time  of  filing  the  an- 
swer is  insufficient.  Phenix  Ins.  Co.  V. 
Fielder,  133  Ind.  557,  33  N.  E.  270. 

35.  Deposit  Bank  of  Erankfort  V. 
Caffee,  135  Ala.  208,  33  So.  152;  Moore 
&  Handly  Hdw.  Co.  v.  Curry,  106  Ala. 
384,  18  So.  46;  Yeend  V.  Weeks,  104 
Ala.  331,  16  So.  165,  53  Am.  St.  Rep. 


50;  Lawson  v.  Alabama  Warehouse  Co., 
73  Ala.  289;  Pickett  v.  Pipkin,  64  Ala. 
520;  Lopez's  Heirs  v.  Bergel,  12  La. 
197. 

See  also  Means  v.  Hicks'  AcLmr.,  65 
Ala.  341,  that  when  a  voluntary  or  a 
fraudulent  donee  is  proceeded  against 
as  an  executor  de  son  tort,  he  can 
make  any  defense  against  the  demand 
with  which  he  is  sought  to  be  charged, 
that  the  decedent,  or  a  rightful  rep- 
resentative could  make. 

The  defense  of  a  homestead  exemp- 
tion is  not  personal  to  the  debtor,  but 
is  available  to  the  grantee,  without 
being  set  up  by  the  debtor.  Hibben  v. 
Soyer,  33  Wis.  319. 

Where  the  debtor  has  died  during 
the  pendency  of  the  action  and  his  ad- 
ministrator is  made  a  party  by  order 
of  court,  the  grantee  co-defendant  can- 
not take  advantage .  of  the  fact  that 
the  complaint  fails  to  state  a  cause 
of  action  against  the  administrator. 
Trent  v.  Edmonds,  32  Ind.  App.  432,  70 
N.  E.  169. 

When  the  complainant  is  a  judgment 
creditor  "it  is  immaterial  whether  the 
debt  was  created  prior  to  or  subse- 
quent to  the  fraudulent  lien  or  convey- 
ance which  is  sought  to  be  removed. 
The  right  of  the  creditor  to  impeach 
the  conveyance  of  the  debtor  arises 
out  of  the  relation  which  exists  be- 
tween them  at  the  commencement  of 
the  suit  for  that  purpose  and  does  not 
depend  upon  the  time  when  the  fraud 
was  consummated.  Hence  a  conveyance 
made  with  intent  to  defraud  subsequent 
creditors  is  void  at  their  election.  And 
the  fraudulent  grantee  would  not  be 
permitted  to  allege,  in  bar  of  the  action 
against  him,  that  the  parties  seeking 
relief  were  not  creditors  prior  to  or 
at  the  time  of  the  conveyance."  Can- 
dee  v.  Lord,  2  N.  Y.  269,  276,  51  Am, 
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had  any  notice  of  the  fraud  of  his  grantor  or  assignor.36  A  fraudulent 
grantee  cannot  set  up  as  against  plaintiff's  right  of  action  the  amount 
of  money  actually  paid  to  the  grantor.37 

H.  Attack  on  Judgment  Forming  Basis  op  Action.  —  A  judg- 
ment upon  which  a  bill  is  predicated  has  been  held  not  to  be  open  to 
attack  in  the  action  to  set  aside  a  fraudulent  conveyance,38  and  the  debt- 


Dee.    294.     Also    Carpenter  v.   Osborn, 
102  N.  Y.  557,  7  N.  E.  823. 

36.  United  States  Bank  of  "Vale  v. 
Thebaud,  65  Ore.  317,  132  Pac.  1168; 
Stubling  v.  Wilson,  50  Ore.  282,  90  Pac. 
1011,  92  Pae.  810;  Weber  v.  Kothchild, 
15  Ore.  385,  15  Pae.  650,  3  Am.  St.  Eep. 
162;  Dent  v.  Pickens,  59  W.  Va.  274, 
290,  53  S.  E.  154.  See  also  Frieden- 
wald  v.  Mullan,  10  Heisk.  (Tenn.)   226. 

Must  be  denied  fully  and  particular- 
ly. Stanton  v.  Green,  34  Miss.  576; 
G-allatian  v.  Cunningham,  8  Cow.  (N. 
Y.)    361,   374. 

Affirmative  Defense. — There  is  au- 
thority that  this  is  an  affirmative  de- 
fense and  must  be  so  pleaded.  United 
States  Nat.  Bank  of  Vale  v.  Thebaud, 
65  Ore.  317,  132  Pac.  1168;  Weber  v. 
Eothchild,  15  Ore.  385,  15  Pac.  650,  3 
Am.  St.  Rep.  162. 

Where  in  the  answer  the  assignee 
specifically  denies  any  fraudulent  in- 
tent, sets  up  the  alleged  assignment 
and  then  denies  generally  "each  and 
every  charge  or  intimation  of  fraud 
charged  against  him,"  but  does  not 
deny  fraudulent  intent  on  the  part  of 
his  grantor,  nor  any  knowledge  of  their 
fraudulent  intent  in  making  the  assign- 
ment his  denial  is  insufficient.  If  he 
had  specifically  responded  to  certain 
allegations  of  the  complaint,  and  had 
denied  generally  all  other  allegations 
in  the  bill,  his  answer  might  have  been 
sufficient  in  the  absence  of  an  excep- 
tion thereto,  under  the  doctrine  of  San- 
dusky 17.  Paris,  49  W.  Va.  150,  38  S.  E. 
563,  and  Burley  v.  Quarrier,  16  W.  Va. 
108,  but  the  general  denial  stops  short 
of  notice  and  other  material  allega- 
tions, and  is  therefore  purely  argumen- 
tative and  equivocal  as  to  the  matter 
of  notice.  Dent  v.  Pickins,  59  W.  Va. 
274,  290,  53  S.  E.  154. 

A  denial  by  the  grantee  that  he  had 
"full  notice,"  is  insufficient;  such  a 
plea  virtually  admits  that  he  had  some 
notice.  Loving  v.  Sweeney,  20  Ky.  L. 
Eep.  1654,  49  S.  W.  961. 

37.  Payment  of  the  full  value  of 
property  conveyed  in  actual  fraud  of 
creditors  is  of  no  avail  to  a  grantee 
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who  knowingly  participated  in  the 
fraud.  Mathews  v.  Converse,  83  Conn, 
511,  77  Atl.  961. 

Rights  of  Reimbursement  of  Wife 
Who  Was  Vendee. — .Where  a  wife  par- 
ticipated in  her  husband's  fraud  in  ac- 
cepting the  conveyance  of  property  to 
hinder  and  delay  his  creditors,  she  is 
not  entitled  as  against  them  to  any 
rights  in  the  property  by  virtue  of  the 
consideration  actually  paid  to  her  hus- 
band, the  loss  of  the  amount  paid  by 
her  being  the  penalty  for  engaging 
in  such  fraudulent  transaction;  for  to 
protect  the  grantee  under  such  circum- 
stances would  be  to  remove  all  danger 
of  loss,  and  thereby  destroy  the  statu- 
tory restraint  which  the  law  has  built 
up  against  such  transactions.  Helm  v. 
Brewster,  42  Colo.  25,  93  Pae.  1101. 

38.  U.  S.— Mattingly  v.  Nye,  8 
Wall.  370,  19  L.  ed.  380.  HI.— Fitz- 
patrick  v.  Rutter,  160  111.  282,  43  N.  E. 
392;  Quinn  v.  People,  146  111.  275,  34 
N.  E.  148;  Davidson  v.  Burke,  143  HI. 
139,  32  N.  E.  514,  36  Am.  St.  Eep.  367; 
Sawyer  v.  Moyer,  10.9  111.  461;  Newman 
v.  Willitts,  60  111.  519;  Eichler  v.  Hoeft, 
163  111.  App.  166.  la. — Applegate  v. 
Applegate,  107  Iowa  312,  322,  78 
N.  W.  34.  Kan.  —  Parmenter  v.  Lo 
max,  68  Kan.  61,  74  Pac.  634;  Gar- 
rett v.  Struble,  57  Kan.  508,  46  Pae, 
943;  National  Bank  v.  Peters,  51  Kan, 
62,  32  Pae.  637.  Mo. — Johnson  v.  Steb 
bins-Thompson  Realty  Co.,  167  Mo.  326, 
66  S.  W.  933;  Swinford  v.  Teegarden, 
159  Mo.  635,  60  S.  W.  1089;  Bracken 
v.  Milner,  99  Mb.  App.  187,  73  S.  W. 
225.  Ohio. — Bank  of  Wooster  v.  Stev- 
ens, 1  Ohio  St.  233,  59  Am.  Dec.  619. 
Tenn. — Jones  v.  Eead,  1  Humph.  335. 
Tex.— .Walters  v.  Cantrell  (Tex.  Civ. 
App.),  66  S.  W.  790. 

See  also  Kaiser  v.  Waggoner,  59  Iowa 
40,  12  N.  W.  754;  Hislop  v.  Hoover,  68 
N.  O.  141. 

On  a  judgment  creditor's  bill  the 
regularity  of  the  judgment  cannot  bo 
inquired  into.  XT.  S. — Suydam  v.  Beals, 
4  McLean  12,  23  Fed.  Cas.  No.  13,«53. 
Mich.— Williams  v.  Hubbard,  1  Mich. 
446.     Minn.— Scanlan   v.   Murphy,  51 
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or  is  estopped  from  setting  up  as  a  defense  in  this  action  matter  avail- 
able to  him  in  the  action  wherein  the  judgment  was  rendered  ;30  though 
in  a  proper  case  the  court  will  order  the  proceedings  upon  the  creditor 's 
bill  stayed  a  sufficient  time  to  enable  a  defendant  to  apply  to  the  court 
at  law  to  set  aside  the  judgment.10  If,  however,  the  judgment  was  ob- 
tained by  fraud,41  or  by  covin  or  collusion,  it  is  open  to  attack,4'-  and 


Minn.  536,  53  N.  W.  799.  Neb.— First 
Nat.  Bank  v.  Sloman,  42  Neb.  350,  60 
N.  W.  588,  47  Am.  St.  Sep.  707.  N.  Y. 
St.  John  Woodworking  Co.  v.  Smith,  82 
App.  Div.  348,  82  N.  T.  Supp.  1025; 
Barnard  v.  Darling,  1  Barb.  Ch.  218. 
N.  C— Hafner  v.  Irwin,  26  N.  C.  529. 

See,  however,  Tyler  v.  Peatt,  30  Mich. 
63,  where  it  appears  from  the  answer 
and  proofs  that  the  debtor  was  never 
served  with  process,  the  judgment  is 
a  nullity  and  the  alleged  fraudulent 
grantee  could  set  up  the  defense.  Hig- 
gins  v.  Curtiss,  82  111.  28,  holding  that 
the  judgment  may  be  attacked  for 
fraud. 

It  is  no  defense  that  the  conduct  of 
the  creditor  in  obtaining  an  assign- 
ment of  the  bond  upon  which  his  judg- 
ment was  founded,  was  inequitable,  nor 
can  the  defense  be  admitted,  of  an 
agreement  between  the  obligee  in  such 
bond  and  the  obligor,  that  the  latter 
should  be  discharged  from  the  bond  in 
consideration  of  his  promise  to  sup- 
port the  former  during  his  lifetime. 
Conover  v.  Jeffrey,  26  N.  J.  Eq.  36. 
See  also  St.  John  Woodworking  Co.  v. 
Smith,  178  N.  Y.  629,  71  N.  B.  1139, 
affirming  82  App.  Div.  348,  82  N.  Y. 
Supp.  1025. 

Satisfaction  of  Judgment. — An  action 
cannot  be  maintained  when  it  affirm- 
atively appears  from  the  complaint 
that  the  judgment  on  which  it  is  pred- 
icated has  been  fully  paid  by  a  sale 
of  personal  property  under  a  writ  of 
execution,  and  a  proper  return  of  such 
writ,  duly  satisfied,  has  been  made. 
Minneapolis  Threshing  Machine  Co.  V. 
Jones,  89  Minn.  184,  94  N.  W.  551. 

The  judgment  of  a  court  of  record 
having  limited  jurisdiction,  but  having 
general  jurisdiction  over  specified 
classes  of  cases,  cannot  be  attacked 
collaterally  "merely  for  the  reason 
that  the  jurisdiction  to  enter  the  judg- 
ment in  this  class  of  cases,  is  not  shown 
affirmatively  on  the  face  of  the  pro- 
ceedings." McDevitt  v.  Connell,  71  M. 
J.  Eq.  119,  63  Atl.  504. 

That  the  debtor's  name  was  mis- 
spelled in  the  judgment  is  no  ground  for 


attacking  the  judgment  in  an  action  to 
set  aside  a  fraudulent  conveyance. 
Fuller  v.  Nelson,  35  Minn.  213,  28  N. 
W.  511. 

Irregularities  in  the  service  of  process 
in  the  proceedings  in  which  the 
judgment  was  obtained  cannot  be 
urged.     Taylor  1>.  Webb,  54  Miss.  36. 

39.  Ind. — Scott  v.  Indianapolis  Wag- 
on Wks.,  48  Ind.  75.  Mo. — Johnson  v, 
Stebbins-Thompson  Co.,  167  Mo.  325, 
66  S.  W.  933.  Neb.— Millard  v.  Parsell, 
57  Neb.  178,  77  N.  W.  390.  N.  H. 
Jenness  v.  Berry,  17  N.  H.  549.  S.  D. 
Minnesota  Tnresner  Mfg.  Co.  v.  Sehaack, 
10  S.  D.  511,  74  N.  W.  445,  unless 
fraud  or  collusion  in  obtaining  the 
judgment  is  shown. 

A  set-off  which  might  have  been 
pleaded  to  the  original  action  is  not 
available.  Ferguson  v.  Kumler,  11 
Minn.  104. 

Where  a  defendant  failed  to  plead 
his  discharge  in  bankruptcy  in  the  ac- 
tion wherein  the  judgment  was  ob- 
tained, it  cannot  be  pleaded  in  the  ac- 
tion on  the  judgment  to  set  aside  a 
fraudulent  conveyance.  Dewey  v.  Mey- 
er, 9  Hun  (N.  Y.)   473. 

40.  Fla. — Carter  v.  Bennett,  4  Fla. 
283.  111.— Newman  v.  Willitts,  60  111. 
519;  Eichler  v.  Hoeft,  163  111.  App.  166; 
Walters  <o.  Walters,  28  111.  App.  633. 
Ind. — Eeid  v.  Brown,  Wils.  312.  Me. 
Miller  v.  Miller,  23  Me.  22,  39  Am.  Dec. 
597.  Minn. — Ferguson  v.  Kumler,  11 
Minn.  104.  N.  Y. — Eichardson  v.  Trim- 
ble, 38  Hun  409.  Va. — Garland  v.  Eives, 
4  Band.  282,  15  Am.  Dec.  756.  Vt. 
Ingalls  v.  Brooks,  29  Vt.  398. 

And  see  Candee  v.  Lord,  2  N.  Y.  269, 
51  Am.  Dee.  294.  Also  the  title  '  'Judg- 
ments. ' ' 

41.  This  does  not  mean  fraud  in 
the  transaction.  Sawyer  v.  Moyer,  109 
111.  461 ;  Conover  v.  Jeffrey,  26  N.  J.  Eq. 
36.  But  see  Faris  v.  Durham,  5  T.  B. 
Mon.  (Ky.)  397,  17  Am.  Dec.  77,  when 
the  question  is  raised  by  another  cred- 
itor. Also  Gottlieb  v.  Thatcher,  34  Fed. 
435;  Strong  v.  Lawrence,  58  Iowa  55,  12 
N.  W.  74. 

42.  Carter  v.  Bennett,  4  Fla.  283; 
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if  the  judgment  is  void,  or  a  mere  nullity,  no  right  of  action  can  be  based 
upon  it.48 

Right  of  Grantee  To  Attack.  —  It  has  been  held  that  although  the 
judgment  is  conclusive  as  between  the  parties,  it  is  not  as  between 
third  parties,  and  that  the  grantee  in  the  conveyance  alleged  to  be 
fraudulent  may  show  in  fact  that  there  is  no  valid  judgment,44  or 
that  it  is  not  founded  on  a  valid  claim  or  debt.45 

How  Made.  —  The  objection  unless  apparent  upon  the  face  of  the 
complaint  or  bill  should  be  presented  by  answer  and  not  by  demur- 
rer.46 

I.  Laches.  —  Whether  the  complainant  has  been  guilty  of  laches  in 
bringing  his  action  depends  on  the  facts  of  each  particular  case.47  This 


King  v.  Tharp,  26  Iowa  283.  See  also 
Minn. — Pabst  Brew.  Co.  v.  Jensen,  68 
Minn.  293,  71  N.  W.  384.  N.  C— Haf- 
ner  v.  Irwin,  26  N.  O.  529.  S.  D.— Min- 
nesota Thresher  Mfg.  Co.  v.  Schaack,  10 
S.  D.  511,  74  N.  W.  445. 

43.  Fla. — Wilhelm  v.  Locklar,  46 
Fla.  575,  35  So.  6,  110  Am.  St.  Rep. 
Ill;  Epstein  v.  Ferat,  35  Fla.  498,  17 
So.  414.  HI. — Anderson  v.  Hawhe,  115 
111.  33,  3  N.  E.  566.  Mich.— Tyler  v. 
Peatt,  30  Mich.  63. 

Lack  of  Jurisdiction. — XI.  S. — Collin- 
son  v.  Jackson,  8  Sawy.  357,  14  Fed.  305. 
Me. — Buffum  v.  Bamsdell,  55  Me.  252, 
92  Am.  Dec.  589.  Mich. — Millar  v. 
Babcock,  29  Mich.  526.  Miss. — Her- 
man &  Kahn  v.  Strieklin,  60  Miss.  234. 
Neb. — Johnson  v.  Parrotte,  46  Neb.  51, 
64  N.  W.  363. 

Compare,  Tappan  v.  Nutting,  Brayt. 
(Vt.)   137. 

This  does  not  inelude  a  case  where 
the  claim  is  made  that  the  methods 
pursued  were  not  regular.  Moore  & 
Handler  Hdw.  Co.  v.  Curry,  106  Ala. 
284,  18  So.  46;  Johnson  v.  Miller,  50  111. 
App.  60. 

For  the  debtor  to  assert  that  the 
judgment  is  void,  is  not  to  attack  it 
collaterally,  as  the  basis  of  the  action 
is  an  unimpeachable  judgment;  the 
plaintiff  as  a  condition  precedent  to 
the  relief  he  prays  is  required  to  al- 
lege and  prove  his  ownership  of  a  valid 
and  unsatisfied  judgment.  Johnson  v. 
Parrotte,  46  Neb.  51,  57,  64  N.  W.  363. 

44.  Ark. — Clark  v.  Anthony,  31  Ark. 
546.  Fla.— Carter  v.  Bennett,  4  Fla. 
283.  la.— King  v.  Tharp,  26  Iowa  283. 
N.  H.— Esty  v.  Long,  41  N.  H.  103. 

45.  The  grantee  of  an  alleged  fraud- 
ulent conveyance  may  attack  a  note 
upon  which  plaintiff's  judgment  is 
founded    on    the    ground    of    want    of 
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consideration.     Davis  v.  Davis,  20  Ore. 
78,  25  Pac.  140. 

46.  Ark. — Clark  v.  Anthony,  31  Ark. 
546.  Fla. — Carter  v.  Bennett,  4  Fla. 
283.  la. — King  v.  Tharp,  26  Iowa  283. 
Minn. — Krause  v.  Hoeffken,  117  Minn. 
523,  135  N.  W.  979.  N.  H.— Esty  v. 
Long,  41  N.  H.  103.  See  also  6 
Standard  Proc.  888. 

47.  Herold  v.  Barlow,  47  W.  Va.  750, 
764,  36  S.  E.  8.  See  also  the  title 
"Laches." 

Where  the  plaintiff  in  an  action  de- 
layed the  suit  ten  years  from  the  time 
of  its  beginning  before  taking  final 
judgment,  and  thereafter  delayed  a  suit 
to  subject  land  purchased  with  money 
of  the  judgment  debtor  in  the  name  of 
his  wife  until  after  the  death  of  tie 
judgment  debtor,  he  was  guilty  of  such 
laches  as  will  preclude  him  from  main- 
taining a  creditor's  bill  to  subject  the 
wife's  land  to  the  judgment.  Fox  v. 
Lipe,  14  Colo.  App.  258,  59  Pac.  850. 

Where  it  appears  that  the  debtor  re- 
newed the  notes  evidencing  his  indebt- 
edness to  complainant  several  times 
and  that  complainant  finally  obtained 
judgment  against  him,  and  it  further- 
more appears  that  when  the  debtor 
joined  in  the  conveyance  there  was 
nothing  to  indicate  that  the  conveyance 
was  other  than  an  absolute  deed  in 
good  faith  and  upon  a  valuable  con- 
sideration, and  that  three  months  after 
obtaining  judgment  the  bill  to  set  aside 
the  deed  was  filed,  the  complainant  un- 
der the  circumstances  exercised  due 
diligence.  Breneman  v.  Herdman,  35 
App.  Cas.  (D.  C.)  27,  37. 

That  a  son-in-law  residing  in  a  dis- 
tant state  failed  to  institute  a  pro- 
ceeding to  set  aside  a  transfer  to  a 
grandchild  of  his  father-in-law  until 
after  the  decease  of  the  father-in-law, 


FRAUDULENT  CONVEYANCES 


185 


defense  cannot  be  successfully  interposed  unless  the  delay  has  injuri- 
ously affected  the  party  against  whom  suit  is  brought,  or  his  position 
has  been  altered  to  his  prejudice  thereby.48  Although  laches  has  not 
been  pleaded  as  an  equitable  defense,  the  defendant  may  avail  himself 
thereof  on  the  trial  when  laches  appears  from  the  evidence,  and  the 
pleadings  may  be  made  to  conform  to  the  proof.49  Where  it  appears 
upon  the  face  of  the  complaint  that  the  plaintiff  has  been  guilty  of 
laches,  and  no  sufficient  facts  are  alleged  to  show  diligence,  the  com- 
plaint is  subject  to  demurrer  on  the  ground  of  laches.60 

J.  Statute  of  Limitations.  —  The  authorities  are  not  entirely  in 
harmony  upon  the  question  whether  or  not  the  statute  of  limitations 
relating  to  fraud  and  its  discovery  apply  in  this  class  of  cases.01 


does  not  necessarily  make  Mm  guilty 
of  laches,  though  such  grandchild  was 
permitted  to  hold  the  title  four  years, 
where  there  were  repeated  promises  by 
the  grandchild  to  settle  his  claim,  and 
where  the  true  consideration  for  the 
deed  was  suppressed  and  where  it  fur- 
thermore appeared  that  the  grandchild 
was  not  injured  by  the  delay.  Walther 
V.  Null,  233  Mo.  104,  134  S.  W.   993. 

A  judgment  creditor  who  permits  the 
grantee  under  the  alleged  fraudulent 
conveyance  to  go  on  treating  the  prop- 
erty as  her  own  for  thirteen  years 
during  which  time  the  grantee  was 
striving  to  pay  th  indebtedness  upon 
the  property,  is  guilty  of  laches.  Mont- 
gomery v.  Gardner  (E.  I.),  71  Atl.  67. 

Where  it  appears  from  tho  complaint, 
the  land  was  conveyed  by  a  third  party 
to  the  children  of  the  judgment  debtor 
and  that  the  judgment  debtor  paid  the 
consideration  and  had  a  beneficial  in- 
terest, and  that  ten  years  elapsed  be- 
fore plaintiff  obtained  actual  knowledge 
of  the  fraud,  the  cause  of  action  did 
not  acerue  until  sueh  discovery,  and 
the  complaint  is  not  demurrable  on  the 
ground  of  laches,  upon  the  theory  that 
the  length  of  time  from  the  making  of 
the  deed  to  the  time  of  beginning  the 
action  was  sufficient  in  itself  to  show 
laches.  Foote  v.  Harrison,  137  "Wis. 
588,  119  N.  W.  291. 

A  complaint  does  not  disclose  laches 
when  it  alleges  that  the  assignment 
to  the  plaintiff  was  made  about  a  year 
before  the  commencement  of  the  action, 
and  that  the  several  matters  averred 
were  unknown  to  plaintiff's  assignors. 
Bwald  v.  Ortynsky  (N.  J.),  71  Atl. 
179. 

A  delay  of  twenty-eight  years  in  at- 
tempting to  enforce  the  rights  of  cred- 
itors to  the  proceeds  of  certain'  prop- 


erty conveyed  without  any  attempt  at 
concealment  by  their  debtor  to  his  wife, 
during  which  time  the  creditors,  the 
debtor,  and  the  wife  have  died,  is  such 
laches  as  to  bar  the  maintenance  of  a 
bill.  Sheldon  v.  Miller,  151  Mich.  2-83, 
114  N.  W.  1015.  See  also  Eames  e. 
Manley,  121  Mich.  300,  80  N.  W.  15. 

48.  Helm  v.  Brewster,  42  Colo.  25, 
39,  93  Pae.  1101;  Morgan  v.  King,  27 
Colo.  589,  63  Pae.  416;  Farriss  V.  Wirt, 
16 'Colo.  App.  1,  63  Pae.  946;  DuBois 
v.  Clark,  12  Colo.  App.  220,  55  Pae.  750. 

Where  a  creditor  delays  the  filing 
of  his  bill  for  thirteen  years  after  the 
recovery  of  his  judgment,  and  the  sit- 
uation of  the  grantee  changes  from  what 
it  would  otherwise  have  been,  to  her 
prejudice,  a  bill  should  be  dismissed 
on  the  ground  of  laches.  Parr  v.  Hauen- 
stein,  72  N.  J.  Eq.  876,  67  Atl.  377. 

An  action  by  a  subsequent  creditor 
to  set  aside  a  fraudulent  conveyance 
cannot  be  held  barred  by  laches,  having 
been  commenced  immediately  after  re- 
covery of  judgment  on  his  debt,  and  it 
not  appearing  how^  long  prior  to  judg- 
ment his  debt  had"  existed.  Brundage 
v.  Oheneworth,  101  Iowa  256,  70  N.  W. 
211,  63  Am.  St.  Eep.  382. 

49.  Gay  v.  Havermale,  30  Wash.  622, 
71  Pae.  190. 

50.  Beswick  v.  Dorris,  174  Fed.  502. 
When  Not  Demurrable. — Where  from 

the  averments  of  the  bill  it  is  made  to 
appear  that  the  defendants  had  for 
years  defeated  the  diligent  efforts  of 
the  complainant  by  withholding  and  se- 
creting the  evidence  of  fraud,  such 
bill  is  not  demurrable  on  the  ground  of 
laches.  Lant  v.  Manley,  75  Fed.  627, 
21  C.  G.  A.  457,  reversing  decree,  71 
Fed.  7. 

51.  Ziska  v.  Ziska,  20  Okla.  634,  95 
Pae.  254,  23  L.  E.  A.  (N.  S.)  1. 
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Some  jurisdictions  hold  that  a  statute  limiting  the  time  for  institu- 
ting an  action  for  relief  on  the  ground  of  fraud,  does  not  apply  in  ac- 
tions to  set  aside  deeds  in  fraud  of  judgment  creditors,  where  the  plain- 
tiff has  not  been  guilty  of  such  laches  in  securing  his  judgment  as 
would  render  it  inequitable  to  entertain  his  suit;  that  is,  the  statute 
will  not  be  held  to  begin  to  run  at  the  time  of  the  conveyance  or  the 
discovery  thereof,  but  at  the  lime  of  securing  the  judgment,  that  being 
the  date  of  the  accrual  of  plaintiff's  cause  of  action,52  although  plain- 
tiff had  knowledge  of  the  fraud  for  a  considerable  time  prior  to  his 
bringing  of  the  action;53  in  other  jurisdictions  it  is  said,  that  for  the 


In  Alabama  a  bill  to  avoid  a  fraud- 
ulent conveyance  is  a  suit  for  the  re- 
covery of  land  and  is  governed  by  the 
statute  of  limitations  of  ten  years.  Van 
Ingin  V.  Duffin,  158  Ala.  318,  48  So. 
507,  132  Am.  St.  Eep.  29;  Washington 
v.  Norwood,  128  Ala.  383,  30  So.  405. 

52.  Cal. — Chalmers  v.  Sheehy,  132 
Cal.  459,  64  Pac.  709,  84  Am.  St.  Eep. 
62;  Brown  v.  Campbell,  100  CaL  635, 
35  Pac.  433,  38  Am.  St.  Bep.  314; 
Ohan  v.  Superior  Ct.,  85  Cal.  545,  26 
Pac.  244,  20  Am.  St.  Eep.  245;  Stew- 
art v.  Thompson,  32  Cal.  260.  Colo. 
Bose  v.  Dunklee,  12  Colo.  App.  403,  56 
Pac.  342.  la. — Brundage  v.  Cheneworth, 
101  Iowa  256,  265,  70  N.  W.  211,  63 
Am.  St.  Eep.  382.  Kan. — Taylor  v.  Lan- 
der, 61  Kan.  588,  60  Pac.  320,  affirming 
5  Kan.  App.  621,  46  Pac.  975.  Minn. 
Bounds  v.  Green,  29  Minn.  139,  12  N. 
W.  454.  Miss. — Abbey  v.  Commercial 
Bank  of  New  Orleans,  31  Miss.  434. 
N.  Y. — Gates  v.  Andrews,  37  N.  Y.  657, 
97  Am.  Dec.  764;  Eyre  v.  Beebe,  28 
How.  Pr.  333.  Okla.— Ziska  v.  Ziska, 
20  Okla.  634,  95  Pac.  254,  23  L.  E.  A. 
(N.  S.)  1;  Blackwell  v.  Hatch,  13  Okla. 
169,  73  Pac.  933.  S.  C— Eichardson  v. 
Mounce,  19  S.  C.  477.  Tex.— Compton 
v.  Perry,  23  Tex.  414;  Eeynolds  v. 
Lansford,  16  Tex.  28'6.  Va.— Wilson  v. 
Buchanan,  7  Gratt.  334.  Wash. — Wag- 
ner v.  Law,  3  Wash.  500,  28  Pac.  1100, 
29  Pac.  927,  28  Am.  St.  Eep.  56,  15 
L.  E.  A.  784. 

Compare  Donaldson  v.  Jacobitz,  67 
Kan.  244,  72  Pac.  846,  holding  that 
while  the  action  cannot  be  begun  until 
a  judgment  has  been  rendered,  a  party 
cannot  postpone  indefinitely  the  run- 
ning of  the  statute  of  limitations  by 
delaying  some  preliminary  action  in- 
cumbent upon  him,  and  that  the  stat- 
ute would  begin  to  run  from  the  time 
of  discovery  of  the  fraud,  but  would 
probably  be  suspended  between  the  be- 
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ginning  of  the  action  and  rendition  of 
judgment,  provided  the  action  was 
diligently  prosecuted. 

In  Blackwell  v.  Hatch,  13  Okla.  169, 
73  Pac.  933,  it  is  held  that  the  cause 
of  action  does  not  accrue  nor  does  the 
statute  begin  to  run  until  the  return 
of  the  execution  nulla  bona.  To  same 
effect:  Weaver  v.  Haviland,  142  N.  I, 
534,  37  N.  E.  641,  40  Am.  St.  Eep. 
631;  Baker  v.  Potts,  73  App.  Div.  29, 
76  N.  Y.  Supp.  406. 

Before  plaintiff  could  institute  his 
action  he  must  have  had  a  lien  upon 
the  land  either  by  attachment  or  judg- 
ment. Mickle  v.  Walraven,  92  Iowa 
423,  60  N.  W.  633;  Faivre  v.  Gillman,  84 
Iowa  573,  51  N.  W.  46;  Clark  v.  Ray- 
mond, 84  Iowa  251,  50  N.  W.  1068; 
Ziska  v.  Ziska,  20  Okla.  634,  95  Pac. 
254,  23  L.  E.  A.  (N.  S.)  1. 

Limitation  When  Property  Mort 
gaged. — In  order  for  a  creditor  to  ob- 
tain relief  against  a  mortgagor  of  his 
property  under  Kentucky  Stat.,  sections 
1910  and  1911,  upon  the  ground  of  a 
fraudulent  preference  of  his  creditors, 
he  must  file  his  petition  therefor  within 
six  months  after  such  mortgage  is 
lodged  for  record  alleging  that  the 
mortgage  was  made  in  contemplation  of 
insolvency  and  with  the  design  to  pre- 
fer certain  creditors  to  others.  H.  Krish 
&  Co.  v.  Kentucky  Jeans  Clothing  Co., 
31  Ky.  L.  Eep.  436,  102  S.  W.  818. 

An  action  to  set  aside  a  voluntary 
conveyance  for  the  reason  that  it  was 
made  for  the  purpose  of  hindering,  de- 
laying and  defrauding  creditors,  is  not 
within  §2929  of  the  Virginia  Code 
(1904)  providing  that  an  action  to  set 
aside  a  deed  made  without  considera- 
tion, must  be  brought  within  five  years 
after  the  recordation  of  the  deed.  At- 
kinson v.  Solenberger,  112  Va.  667,  72 
S.  E.  727. 

53.  Ziska  v.  Ziska,  20  Okla.  634,  95 
Pac.  254,  32  L.  B.  A.  (N.  S.)  1. 
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purposes  of  the  statutes  of  limitation  a  cause  of  action  in  favor  of  a 
judgment  creditor,  to  reach  lands  alleged  to  have  been  conveyed  in 
fraud  of  creditors,  is  deemed  to  have  accrued  when  the  facts  constitu- 
ting the  fraud  were  discovered,  or  with  reasonable  diligence  might 
have  been  discovered.64 

Pleading.  —  The  statute  of  limitations  is  a  matter  of  defense  and 
must  be  set  up  in  the  answer.55  Anything  in  the  answer  which  will 
apprise  the  complainant  that  the  defendant  relies  on  the  statute  of 


54.  Miss. — Gordon  v.  Anderson,  90 
Miss.  667,  44  So.  67.  Neb.— Wright  v. 
Davis,  28  Neb.  479,  44  N.  W.  490,  26 
Am.  St.  Eep.  347.  Wis.— Foote  v.  Har- 
rison,  137   Wis.   588,   119    N.   W.    291. 

See  Cogar  v.  National  Bank,  151  Ky. 
470  152  6.  W.  278;  Newman  Grove 
State  Bank  V.  Ldndeiholm,  68  Neb. 
364,  94  N.  W.  616. 

Statute  Buns  From  Date  of  Convey- 
ance.— Ordinarily  the  statute  of  limita- 
tions begins  to  run  from  the  date  of 
the  conveyance.  Gurley  v.  Robertson 
(Ala.),  59  So.  643';  Van  Ingen  v.  Duffin, 
158  Ala.  318,  48  So.  507,  132  Am.  St. 
Eep.  29;  Oogar  v.  National  Bank  of 
Lancaster,  151  Ky.  470,  152  S.  W.  278. 
It  may  however  be  postponed  where 
the  plaintiff's  demand  is  of  a  conting- 
ent nature.    Gurley  v.  Eobertson,  supra. 

In  Arkansas  "if  the  grantee  takes 
possession  of  the  property,  and  holds 
it  adversely  to  all  claimants  for  the 
full  period  of  limitations,  the  creditors 
are  barred  of  their  right  to  subject  it 
to  the  payment  of  their  debts;  but  so 
long  as  he  allows  the  debtor  (his  fraud- 
ulent grantor)  to  hold  possession,  or  so 
long  as  he  holds  possession  for  the 
benefit  of  his  grantor,  and  not  adverse- 
ly, the  statute  does  not  begin  to  run 
against  creditors."  Baldwin  &  Co.  v. 
Williams,  74  Ark.  316,  86  S.  W.  423, 
109  Am.  St.  Eep.  81.  See  also  James 
v.  Mallory,  76  Ark.  509,  89  S.  W.  472. 

In  Minnesota,  the  presumption  is 
that  the  statute  of  limitations  "com- 
menced to  run  on  the  day  the  fraud 
was  committed  by  the  making  and  de- 
livery of  the  deed,  and  therefore  it 
clearly  appeared  that  more  than  six 
years  had  elapsed  between  the  com- 
mission of  the  fraud  and  the  commence- 
ment of  the  action.  It  was  incumbent 
on  the  plaintiff  to  allege  in  its  com- 
plaint that  it  did  not  discover  the  fraud 
until  within  six  years  before  the  com- 
mencement of  the  action,  if  it  wished 


to  avoid  this  statute."  Minneapolis 
Threshing  Machine  Co.  v.  Jones,  89 
Minn.  184,  94  N.  W.  551. 

The  right  of  a  surety  to  begin  his 
action  does  not  accrue  until  payment 
of  the  debt  by  him,  therefore  the  stat- 
ute of  limitations  does  not  begin  to 
run  until  after  such  payment.  Smith 
t.  Pitts,  167  Ala.  461,  52  So.  402; 
Graeber  v.  Sides,  151  N.  C.  596,  66  S. 
E.   600. 

55.  Clark  v.  Anthony,  31  Ark.  546; 
Ohilders  v.  Bales  (Ky.),  124  S.  W.  295. 
See  also  Dufrene  v.  Anderson,  67  Neb. 
136,  93  N.  W.  139,  "holding  that  the 
defense  must  be  pleaded  and  is  per- 
sonal. But  see  the  title  "Limitation 
of  Actions." 

In  a  jurisdiction  whert  the  grantee! 
is  permitted  to  go  behind  the  judgS 
ment,  and  inquire  whether  there  was 
a  subsisting  debt  at  the  time  the  judg- 
ment was  rendered,  such  grantee  may 
by  answer  present  the  defense  that 
the  claim  was  barred  by  the  statute  of 
limitations.  Davis  W.  Davis,  20  Ore. 
78,  25  Pac.  140. 

Though  it  appears  in  the  petition  that 
the  attack  upon  the  conveyance  was 
made  after  the  expiration  of  five  years 
from  its  execution,  and  that  the  at- 
tacking creditor  does  not  allege  that 
he  could  not  by  ordinary  diligence  have 
ascertained  the  fraud  witihin  five  years 
from  the  execution  of  the  conveyance, 
the  question  cannot  be  presented  by  de- 
murrer. Childers  v.  Bales  (Ky.),  124 
S.  W.  295.  But  see  Van  Ingin  v.  Duffin, 
158  Ala.  318,  48  So.  507,  132  Am.  St. 
Eep.  29;  Davis  v.  Davis,  20  Ore.  78,  25 
Pac.  140.  Also  Dufrene  -v.  Anderson, 
67  Neb.  13«,  93  N.  W.  139;  Merriam 
v.  Miller,  22  Neb.  218,  34  N.  W.  625, 
that  the  defense  may  be  interposed  by 
general  demurrer,  where  it  appears  on 
the  face  of  the  petition  that  the  stat- 
ute has  run  against  the  cause  of  action. 
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limitations  will  be  sufficient,  if  such  facts  are  stated  as  are  necessary 
to  show  that  the  statute  is  applicable.58 

K.  Disclaimer.  —  One  who  is  made  a  party  to  the  action,  but  who 
is  without  interest  therein,  should  not  appear  and  defend;  the  proper 
practice  being  to  file  a  disclaimer." 

L.  Matters  Not  Available  as  Defense.  —  1.  Pendency  of  Sup. 
plementary  Proceedings.  —  The  pendency  of  supplementary  proceed- 
ings on  the  judgment  cannot  be  set  up  as  a  bar  to  the  action.68 

2.  Payment  of  Part  of  Debts  by  Vendee.  —  That  the  vendee  paid 
off  some  of  the  creditors  by  voluntary  arrangement  with  them,  to  an 
amount  equal  to,  or  greater  than  the  value  of  the  property,  is  no  de- 
fense as  against  other  creditors  seeking  to  subject  the  same  property  to 
the  satisfaction  of  their  debts.59 

XV.  DEMURRER.  —  A.  Generally.  —  When  it  is  evident  that 
a  petition  is  framed  for  the  purpose  of  setting  out  an  equitable  cause 
of  action,  a  general  demurrer  thereto  is  equivalent  to  a  demurrer  for 
want  of  equity,  and  presents  the  question  whether  the  plaintiff  has  an 
adequate  remedy  at  law.60  Where  fraud  is  alleged  it  is  a  general  rule 
that  a  general  demurrer  will  not  be  allowed,  unless  it  is  accompanied 
by  an  answer  which  denies  fraud.61 

Though  a  bill  prays  for  relief  against  a  fraudulent  conveyance,  as 
to  one  defendant,  for  sworn  answer  and  discovery  against  another  de- 
fendant, it  is  not  demurrable  in  that  it  requires  a  sworn  answer  from 
one  defendant  and  dispenses  with  it  as  to  the  other.62  A  demurrer  on 
the  ground  that  the  bill  does  not  show  how  or  in  what  manner  the 
conveyance  tended  to  hinder  or  delay  the  creditors  of  the  grantor, 
does  not  raise  the  objection  that  the  bill  fails  to  set  forth  facts  consti- 
tuting the  alleged  fraud.63 

Insufficiency  of  Description.  —  A  demurrer  to  the  whole  bill  on  the 
ground  of  the  insufficiency  of  the  description  of  a  part  of  the  lands 
involved  should  be  overruled.64 

B.  Hearing  and  Determination.  —  The  validity  of  the  bill  must 
be  determined  upon  the  facts  set  up  therein  as  to  the  judgment  form- 


56.  Bohrabacher  v.  Walsh,  170  Mich. 
59,  135  N.  W.  907. 

Where  the  bill  and  the  answer  refer 
to  the  judgment  by  its  date,  an  allega- 
tion in  the  answer  "that  on  account 
of  the  time  elapsed  since  the  procur- 
ing of  the  judgment  the  issuance  of 
the  execution  and  levying  on  the  real 
estate,  the  complainants  are  estopped 
from  pursuing  this  remedy"  sufficient- 
ly plead  the  statute.  Bohrabacher  v. 
Walsh,  170  Mich.  59,  135  N.  W.  907. 

57.  Tyler  v.  Davis,  37  Ind.  App.  557, 
572,  75  N.  E.  3.  But  see  Smitheal  v. 
Smith,,  10  Tex.  Civ.  App.  446,  31  S.  W. 
422,  as  to  when  disclaimer  cannot  be 
filed. 

58.  Faber  v.  Matz,  86  Wis.  370.  57 
N.  W.  39.  ' 
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59.  Jocobi  v.  iSchloss,  7  Ooldw. 
(Tenn.)   385. 

60.  Glover  v.  Hargadine-McKittrick 
D.  G.  Co.,  62  Neb.  483,  87  N.  W. 
170;  Gulliekson  t\  Madsen,  87  Wis.  19, 
57  N.  W.  965;  Stein  <v.  Benedict,  83 
Wis.  603,  53  N.  W.  891;  Avery  v.  Kyan, 
74  Wis.  591,  43  N.  W.  317.  See  also 
the  title  "Demurrer,"  Vol.  6,  p.  927. 

61.  Johnston  v.  Forsyth  Mercantile 
Co.,  127  Fed.  845.    ' 

62.  Gibson  v.  Trowbridge  Furniture 
Co.,  93  Ala.  57-9,  9  So.  370. 

63.  Mountain  v.  Whitman,  103  Ala. 
630,  16  So.  15. 

64.  Little  v.  Sterne,  125  Ala.  6N, 
27  So.  972. 
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ing  the  basis  thereof,  and  the  statement  of  the  demurrer  as  to  other 
facts  alleged  to  be  the  foundation  of  the  judgment  cannot  be  consid- 
ered on  the  hearing.65 

XVI.  TRIAL.  —  A.  Right  to  Jury.  —  Except  in  jurisdictions 
where  there  is  no  right  to  a  jury  trial,66  the  questions  of  fact  involved 
in  a  suit  to  set  aside  a  fraudulent  conveyance  must  be  submitted67  to  the 


65.  McDevitt  v.  Oonnell,  71  N.  J. 
Eq.  119,  63  Atl.  504. 

Where  it  appears  from  the  face  of 
the  bill  that  the  judgment  was  ob- 
tained upon  a  debt  and  for  an  amount 
within  the  limited  jurisdiction  of  the 
court  rendering  it,  it  will  be  presumed 
that  the  judgment  was  properly  ob- 
tained, and  a  demurrer  on  the  ground 
that  it  was  not  so  obtained  will  be  over- 
ruled. McDevitt  v.  Oonnell,  71  N..  J. 
Eq.  119,  63  Atl.  504. 

66.  Oheuvront  v.  Horner,  62  W.  Va. 
476,  59  S.  E.  964. 

In  West  Virginia  under  the  statute 
(Code  eh.  129,  §5)  providing  for  a  pre- 
liminary ascertainment  of  facts  in  cer- 
tain cases,  the  court  while  not  com- 
pelled to  decide  the  question  of  fraud  in 
advance,  may  in  a  proper  case  make 
such  an  order  for  the  purpose  of  secur- 
ing a  preliminary  ascertainment  of  the 
facts.  First  Nat.  Bank  v.  Parsons,  42 
W.  Va.  137,  24  S.  E.  554. 

67.  U.  S. — Sonnentheil  v.  Christian 
Moerlein  Brew.  Co.,  172  TJ.  S.  401,  19 
Sup.  Ct.  233,  43  L.  ed.  492;  Mercantile 
Trust  Co.  v.  "Wood,  60  Fed.  346,  8  C. 
C.  A.  658,  19  U.  S.  App.  567;  Sedgwick 
v.  Place,  12  Blatch.  163,  21  Fed.  Cas. 
No.  12,621;  reversing  5  Ben.  184,  21 
Fed.  Cas.  No.  12,620.  Ala. — Davidson 
v.  Kahn,  119  Ala.  364,  24  So.  583;  How- 
ell v.  Garden,  99  Ala.  100,  10  So.  640; 
Smith  v.  Collins,  94  Ala.  394,  10  So. 
334.  Cal.— Bull  v.  Bray,  89  Cal.  236, 
26  Pac.  873,  13  L.  B.  A.  576;  Hesthal 
v.  Myles,  53  Cal.  623;  Cahoon  v.  Mar, 
shall,  2o  Cal.  197.  Conn. — Knower  v. 
Cadden  Clothing  Co.,  57  Conn.  202,  17 
Atl.  580;  Lake  v.  Morris,  30  Conn.  201; 
Potter  v.  Mather,  24  Conn.  551.  Fla. 
Gibson  v.  Love,  4  Fla.  217.  Ga. — Hof- 
fer  v.  Gladden,  75  Ga.  532;  Planters' 
and  Miners'  Bank  v.  Willeo  Cotton 
Mills,  60  Ga.  168;  Fishel  v.  Lockard, 
52  Ga.  632.  Idaho— Bapple  v.  Hughes, 
10  Idaho  338,  77  Pae.  722;  Simons  v. 
Daly,  9  Idaho  87,  72  Pac.  507.  111. 
Nelson  v.  Leiter,  190  111.  414,  60  N.  E. 
851,  83  Am.  St.  Bep.  142;  Bushnell  v. 
Wood,  85  111.   88.     IncL— Oarnahan  v. 


Schwab,  127  Ind.  507,  26  N.  E.  67; 
Leasure  v.  Coburn,  57  Ind.  274;  Maple 
v.  Burnside,  22  Ind.  139.  la. — Wessels 
v.  MeCann,  85  Iowa  424,  52  N.  W.  346; 
Vickers  v.  .Woodruff,  78  Iowa  400,  43 
N.  W.  266.  Kan. — Dodson  v.  Cooper, 
50  Kan.  680,  32  Pac.  370.  Ky. — Mc- 
Guire  v.  West,  19  Ky.  L.  Rep.  1364,  43 
S.  W.  458;  Brown  v.  Foree,  7  B.  Mon. 
357,  46  Am.  Dec.  519.  La.— Carrollton 
Bank  v.  Cleveland,  15  La.  Ann.  616. 
Me.  —  Whitehouse  v.  Bolster,  95  Me. 
458,  50  Atl.  240;  Sawyer  iv.  Nichols, 
40  Me.  212.  Md. — Ecker  v.  McAllis- 
ter, 45  Md.  290.  Mass. — Jaquith  v 
Rogers,  179  Mass.  192,  60  N.  E.  486; 
Cook  v.  Holbrook,  146  Mass.  66,  14  N. 
E.  943.  Mich. — Gordon  v.  Alexander, 
122  Mich.  107,  80  N.  W.  978;  Sykes  v. 
City  Savings  Bank,  115  Mich.  321,  73 
N.  W.  369,  69  Am.  St.  Bep.  562;  War- 
ner <v.  Littlefield,  89  Mich.  329,  50  N.  W. 
721.  Minn. — Dyer  <u.  Rowe,  82  Minn. 
223,  84  N.  W.  707.  Miss. — May  v.  Tay- 
lor, 62  Miss.  500.  Mo. — First  National 
Bank  v.  Fry,  168  Mo.  492,  68  S.  W. 
348;  State  v.  Mason,  112  Mo.  374,  20 
S.  W.  629,  34  Am.  St.  Rep.  390;  Riss  v. 
Crutsinger,  7  Mo.  245;  'White  v.  Mill- 
ion, 114  Mo.  App.  70,  89  S.  W.  599; 
White  v.  Gibson,  113  Mo.  App.  568,  88 
S.  W.  120.  Neb. — Hewitt  v.  Commer- 
cial Banking  Co.,  40  Neb.  820,  59  N. 
W.  693;  Fitzgerald  v.  Meyer,  25  Neb. 
77,  41  N.  W.  123.  N.  H.— Pomeroy  v. 
Bailey,  43  N.  H.  118.  N.  Y.— Green- 
wajd  v.  Wales,  174  N.  T.  140,  66  N.  E. 
665,  reversing  67  App.  Div.  628,  74  N. 
Y.  Supp.  1130;  New  York  County  Na- 
tional Bank  v.  American  Surety  Co., 
f74  N.  Y.  544,  67  N.  E.  1086,  affirming 
69  App.  Div.  153,  74  N.  Y.  Supp.  692; 
Hine  v.  Bowe,  114  N.  Y.  350,  21  N.  E. 
733;  Moyer  v.  Bloomingdale,  38  App. 
Div.  227,  57  N.  Y.  Supp.  991.  N.  C. 
Southern  L.  &  T.  Co.  v.  Benbow,  131  N. 
C.  413,  42  S.  E.  896,  135  N.  C.  303,  47 
S.  E.  435;  Worthy  v.  Brady,  108  N.  C. 
440,  12  S.  E.  1034,  affirming  91  N.  C. 
265;  Black  v.  Caldwell,  49  N.  C.  150. 
Okla.— Masters  v.  Teller,  7  Okla.  668, 
56  Pac.  1067,  8  Okla.  271,  56  Pac.  1067. 
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jury,    unless    the    case    is    free    from    doubt    and    uncertainty.6 


Ore.— Weaver  w.  Owens,  16  Ore.  301, 
18  Pac.  570.  Pa. — l&nyder  v.  Berger, 
6  Atl.  733;  White  v.  Gunn,  205  Pa.  229, 
54  Atl.  901;  Oliver  v.  Reading  Iron 
Oo.,  170  Pa.  396,  32  Atl.  1088,  37  W.  N. 
C.  200;  Schwab  v.  Woods,  24  Pa.  Super. 
433.  S.  C— Perkins  v.  Douglass,  52  a 
C.  129,  29  S.  E.  400.  S.  D.— Hall  v. 
Feeney,  22  S.  D.  541,  118  N.  W.  1038, 

21  L.  R.  A.  513.  Tex. — Haas  v.  Kraus, 
75  Tex.  106,  12  8.  W.  394;  Schuster  v. 
Farmers  &  Merchants  Nat.  Bank.,  23 
Tex.  Civ.  App.  206,  54  8.  W.  777,  65 
S.  W.  1121,  56  S.  W.  93;  McGregor  v 
White,  15  Tex.  Civ.  App.  299,  39  S.  W. 
1024.  Utah— White  v.  Pease,  15  Utah 
170,  49  Pac.  416.  Vt.— Rothchild  v. 
R'owe,  44  Vt.  389;  Hall  v.  Parsons,  15 
Vt.    358.     Wash. — Adams  <v.   Dempsey, 

22  Wash.  284,  60  Pac.  649,  79  Am.  St. 
Rep.  933. 

And  see  Cal. — Sukeforth  v.  Lord,  87 

Cal.    399,    25    Pae.    497.      Ga Monroe 

Mercantile  Oo.  V-.  Arnold,  108  Ga.  449, 
34  S.  E.  176.  Mont.— O'Gara  v.  Lowry, 
5  Mont.  427,  5  Pac.  583. 

The  court  may,  however,  set  the  ver- 
dict aside  if  not  warranted  by  the  facts 
and  law  of  the  case.  Cunningham  v. 
Freeborn,  11  Wend.  (N.  Y.)  240. 

"In  the  whole  range  of  the  law 
there  is  no  class  of  cases  in  which  a 
jury  should  be  allowed  greater  latitude 
in  forming  an  opinion  based  upon  in- 
ference than  in  cases  like  the  one  at 
bar,  because  of  the  inherent  difficulty 
of  proving  a  fraudulent  intent  and 
knowledge  thereof  on  the  part  of  an- 
other, and  because  of  the  great  care 
usually  taken  by  those  concerned  to 
conceal  and  suppress  the  evidence  of 
such  facts.  A  jury  will  not  ordinarily 
go  far  astray  in  divining  the  motives  of 
men  "who  have  been  engaged  in  a  busi- 
ness transaction  like  the  one  now  under 
consideration;  and  such  cases,  when  they 
arise,  should  be  submitted  to  a  jury, 
if  there  are  any  badges  of  fraud  or 
circumstances  which  are  calculated  to 
excite  a  suspicion  in  the  mind  of  a 
reasonable  person  that  the  transaction 
was  not  entirely  fair  and  honest." 
Batavia  ».  Wallace,  102  Fed.  240,  42 
C.  C.  A.  310. 

Under  the  Mississippi  statute  (Code 
1880,  §1767),  the  only  question  to  be 
tried  by  the  jury  is  whether  the  con- 
veyance is  fraudulent  or  without  con- 
sideration. If  the  decision  be  for  the 
Vol.  X 


plaintiff  the  title  of  the  claimant  of 
the  property  is  unaffected  excejrt  so 
far  as  may  be  necessary  to  satisfy 
plaintiff's  execution.  Smith  v.  Newloa, 
62  Miss.  230. 

In  Nebraska  the  statute  (ch.  32,  §20, 
Comp.  Ii.)  makes  the  intent  of  the 
vendor  a  question  of  fact,  but  it  does 
not  follow  that  such  question  of  fact 
must  in  every  case  be  left  to  the  jury, 
Bender  v.  Kingman,  62  Neb.  469,  87 
N.  W.  142. 

The  questions  of  intent  and  know- 
ledge are  for  the  jury.  Haynes  v.  Sog- 
ers, 111  N.  C.  238,  16  S.  E.  416. 

Where  plaintiff  in  his  prayer  also 
asks  for  a  personal  judgment  a  jury 
trial  should  be  had.  Beery  v.  Naylor, 
65  Kan.  368,  69  Pac.  347.   „ 

It  has  been  held  that  the  question 
whether  the  conveyance  was  made  to 
hinder,  delay  and  defraud  existing 
creditors  is  one  for  the  jury.  Ala, 
Davidson  v.  Kahn,  119  Ala.  364,  24  So. 
583.  Ga.— Gray  v.  Collins,  139  Ga.  776, 
78  S.  E.  127;  Blackburn  v.  Lee,  137  Ga. 
265,  73  S.  E.  1.  Mich.— Warner  «.  Lit- 
tlefield,  89  Mich.  329,  50  N.  W.  721. 
Pa. — Barr  v.  Boyles,  96  Pa.  31.  Wash. 
Adams  v.  Dempsey,  22  Wash.  284,  60 
Pac.  649,  79  Am.  St.  Rep.  933. 

Where  there  is  a  reference,  the  ref- 
eree determines  the  question  of  fraud- 
ulent intent  as  if  he  were  a  jury.  Vose 
v.  Stickney,  19  Minn.  367. 

Framing  Issues. — While  under  an  in- 
terrogatory whether  the  conveyance 
was  "made  with  intent  to  hinder,  de- 
lay and  defraud  creditors  of  W.  H.  C. 
including  the  plaintiff"  the  plaintiff 
would  not  be  required  to  maintain  the 
contention  that  W.  H.  C.  in  making 
the  conveyance  had  in  mind  the  fraud- 
ulent intent  to  defraud  the  particular 
plaintiff,  still  the  court  in  order  to 
obviate  all  possible  objection  may  di- 
rect that  the  issue  to  be  tried  and  de- 
cided by  the  jury  should  be  "whether 
or  not  such  conveyance  was  made  (1) 
with  intent  to  hinder,  delay  or  de- 
fraud the  then  existing  creditors  of 
W.  II.  O;  (2)  was  such  deed  made 
with  intent  to  hinder,  delay,  or  defraud 
subsequent  creditors  of  W.  H.  C. 
Miller  v.  Cobb,  64  Hun  637,  19  N.  Y. 
Supp.  442. 

68.  U.  S.— Swofford  Bros.  D.  G.  C°. 
v.  Smith-McCord  D.  G.  Co.,  86  Fed.  417, 
29    C.    C.    A.    239.     Ala.— Johnson  »• 
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B.    Questions  of  Law  and  Fact.  — *■  1.    Fraud.  —  The  question  of 
fraud  though  ordinarily  one  of  fact,68  is  not  always  so,  as  where  the 


Theveatt,  18  Ala.  741.  OaL — Chenery 
v.  Palmer,  6  Cal.  119,  65  Am.  Dee.  493. 
Md. —  Green  v.  Trieber,  3  Md.  11. 
Mass.— Gerrish  v.  Mace,  9  Gray  235. 
Minn.^Chophard  v.  Bayard,  4  Minn. 
533;  Burt  v.  McKinstry,  4  Minn.  204, 
77  Am.  Dee.  507.  Mo. — Bigelow  v. 
Stringer,  40  Mo.  195.  Neb. — Bender  v. 
Kingman,  62  Neb.  499,  87  N.  W.  142. 
N.  Y.— Bulger  v.  Bosa,  119  N.  Y.  459, 
24  N.  E.  853;  Edgell  v.  Hart,  9  N.  Y. 
213,  59  Am.  Dec.  532;  Jackson  v.  Math- 
er, 7  'Cow.  301.  N.  C. — Bea  v.  Alex- 
ander, 27  N.  C.  644.  Tex.— Ellis  v. 
Valentine,  65  Tex.  532. 

See  also,  XVI,  E,  3. 

If  there  is  any  question  upon  which 
the  jury  may  find  for  the  party  who  is 
required  to  prove  the  fact,  the  ques- 
tion should  be  submitted,  if  not  it 
should  be  withdrawn  from  the  jury. 
Snayberger  v.  Fahl,  196  Pa.  336,  45  Atl. 
1065,  78  Am.  St.  Bep.  818. 

69.  XJ.  S. — Sedgwick  v.  Place, 
12  Blatchf.  163,  21  Fed.  Cas.  No. 
12,621,  reversing  5  Ben.  184,  21 
Fed  Cas.  No.  12,620.  Cal.— Sewell  v. 
Price,  164  Oal.  265,  128  Pac.  407;  Eob- 
erts  v.  Burr,  122  Cal.  xviii,  54  Pac. 
849;  Emmons  v.  Barton,  108  Oal.  662, 
42  Pac.  303;  Bull  v.  Bray,  89  Cal.  286, 
26  Pac.  873,  13  L.  B.  A.  576;  Jami- 
son v.  King,  50  Cal.  132.  D.  C. — Mer- 
illat  v.  Hensey,  32  App.  Cas.  64.  Ga. 
Hoffer  v.  Gladden,  75  Ga.  532;  Fishel 
v.  Lockard,  52  Ga.  632.  HI. — Nelson 
v.  Loiter,  190  111.  414,  60  N.  E.  851,  83 
Am.  St.  Bep.  142,  affirming  93  111.  App. 
176;  Hargadine-McKittrick  D.  G.  Co. 
v.  Belt,  74  111.  App.  581.  Ind.— Car- 
nahan  v.  Schwab,  127  Ind.  507,  26  N. 
E.  67;  Purple  v.  Farrington,  119  Ind. 
164,  21  N.  E.  543,  4  L.  B.  A.  535; 
Wooters  v.  Osborn,  77  Ind.  513;  Goff  i>. 
Rogers,  71  Ind.  459;  Pence  V.  Croan,  51 
Ind.  336.  Kan. — Walkeen  v.  Brown,  88 
Kan.  571,  128  Pac  1122;  Jones  v.  John- 
son, 7  Kan.  App.  .616,  52  Pac.  464.  Ky. 
Brown  x,  Foree,  7  B.  Mon.  357,  46  Am. 
Dee.  519.  Me. — Whitehouse  v.  Bolster, 
95  Me.  458,  50  Atl.  240;  French  v. 
Holmes,  67  Me.  186.  Mass. — Burke  v. 
Dorey,  208  Mass.  45,  94  N.  E.  291; 
Jaquith  v.  Rogers,  179  Mass.  192,  60 
N.  E.  486;  Cook  v.  Holbrook,  146  Mass. 
66,  14  N.  E.  943.  Mich.— Bendetson  v. 
Moody,  100  Mich.  553,  59  N.  W.  352; 


Warner  v.  Littlefield,  89  Mich.  329,  50 
N.  W.  721;  Oliver  v.  Eaton,  7  Mich. 
108.  Minn.— Vose  v.  Stickney,  19  Minn. 
367.  Miss. — May  v.  Taylor,  62  Miss. 
500.  Mo.— State  Bank  of  "West  Union 
v.  Keeney,  154  Mo.  App.  285,  133  S.  W. 
855;  Hungerford  v.  Greengard,  95  Mo. 
App.  653.  69  S.  W.  602.  Neb.— Bender 
v.  Kingman,  64  Neb.  766,  90  N.  W.  886; 
Boldt  v.  First  Nat.  Bank,  59  Neb.  283, 
80  N.  W.  905;  Hewitt  v.  Commercial 
Baking  Co.,  40-  Neb.  820,  59  N.  W.  693. 
N.  J. — Wooley  v.  Crescent  Automobile 
Oo.,  83  N.  J.  L.  244,  83  Atl.  876.  N.  Y. 
Hine  v.  Bowe,  114  N.  Y.  350,  21  N.  E. 
733;  Rheinfeldt  v.  Dahlman,  19  Mise. 
162,  43  N.  Y.  Supp.  281;  Smith  v. 
Eldredge,  143  N.  Y.  Supp.  87.  N.  C. 
Parker  v.  Fenwick,  147  N.  C.  525,  61 
S.  E.  378.  N.  D.— Stevens  v.  Myers, 
14  N.  D.  398,  104  N.  W.  529.  Pa.— Con- 
ley  v.  Bentley,  87  Pa.  40;  Vallance  v. 
Minners  L.  I.  &  T.  Co.,  42  Pa.  441; 
Davie^  v„  Ernst,  43  Pa.  Super.  508; 
Davies  v.  Oxenreider,  43  Pa.  Super. 
501;  Gump  v.  McDaniel,  42  Pa.  Super. 
429.  B.  I. — Bobinson  v.  MeKenna,  21 
E.  I.  117,  42  Atl.  510,  70  Am.  St.  Bep. 
793.  S.  D.— Hall  v.  Feeney,  22  S.  D. 
541,  118  N.  W.  1038,  21  L.  B.  A.  (N.  S.) 
513.  Tex.— Goldfrank  v.  Halff  (Tex. 
Crim.),  26  S.  W.  778;  Weaver  v.  Nug- 
ent, 72  Tex.  272,  10  S.  W.  458,  13  Am. 
St.  Bep.  792;  Kerr  v.  Hutchins,  46  Tex. 
384;  Linn  v.  Wright,  18  Tex.  317,  337, 
70  Am.  Dec.  282.  Vt—  Fish  v.  Field, 
19  Vt.  141.  Wash. — Adams  v.  Demp- 
sey,  22  Wash.  284,  60  Pac.  649,  79  Am. 
St.  Bep.  933.  Wis.— St.  Louis  Clay 
Products  Co.  v.  Christopher,  152  Wis. 
603,   140  N.   W.   351. 

See  also  the  title  "Fraud  and  De- 
ceit." 

"The  question  of  fraudulent  intent 
is  a  mixed  question  of  law  and  fact, 
that  is,  that  the  question  of  the  exist- 
ence of  a  certain  intent  is  a  question 
of  fact  for  the  jury  (when  not  dis- 
closed by  the  papers),  and  for  the 
court  to  declare  whether  such  intent  be 
fraudulent  or  otherwise."  Gere  v.  Mur- 
ray, 6  Minn.  305. 

"Where  the  facts  relied  upon  to 
render  a  mortgage  fraudulent  as  to 
creditors  appear  upon  the  face  thereof 
or  are  undisputed  the  question  of  fraud 
is  one  of  law  for  the  court.   ...   In 
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undisputed  evidence  shows  conduct  irreconcilable    with    any    other 
inference.70 

2.  Insolvency.  —  The  question  of  the  debtor's  insolvency  has  been 
held  to  be  a  question  of  fact.71 

3.  Consideration.  —  Matters  involving   the   consideration  and  its 
payment  are  questions  of  fact.72 

4.  Knowledge  of  Fraud.  —  Whether  the  grantee  has  knowledge  of 
the  fraud  is  a  question  of  fact.73 


all  other  cases  it  is  a  question  of  fact 
for  the  consideration  of  the  jury." 
Houck  v.  Heinzman,  37  Neb.  463,  55 
N.  W.  1062,  followed  in  Sloan  v. 
Thomas  Mfg.  Co.,  58  Neb.  713,  79  N.  W. 
728. 

Where  a  prima  facie  case  of  fraud 
is  proven,  the  sufficiency  of  the  evi- 
dence to  rebut  it  is  exclusively  the 
province  of  the  jury.  They  are  to 
judge  not  only  of  the  facts,  but  of  the 
inferences  fairly  deducible  from  them. 
Baltimore  &  Ohio  E.  Co.  m.  Hoge,  34  Pa. 
214. 

70.  Cunningham  v.  Freeborn,  11 
Wend.  (N.  Y.)  240;  Robinson  v.  Mc- 
Kenna,  21  R.  I.  117,  42  Atl.  510,  79 
Am.  St.  Rep.  793. 

In  Colorado,  notwithstanding  the  pro- 
visions of  section  2033  Mills  Ann.  Stat, 
that  the  question  of  fraudulent  intent 
shall  be  deemed  one  of  fact  and  not 
of  law,  the  courts  are  not  deprived  of 
the  power  to  pronounce  the  judgment 
of  the  law  in  any  case  which  the 
facts  justify.  People  ex  rel.  Wilson  v. 
Court  of  Appeals,  28  Oolo.  442,  65  Pac. 
42. 

"The  tendency  of  the  later  decisions 
appears  to  be  .  .  .  toward  leaving  the 
question  of  fraud  open  to  investigation 
as  a  matter  of  fact;  and  this  would 
seem  to  be  not  only  consonant  with 
reason,  but  in  accord  with  sound  pol- 
icy." Ephraim  v.  Kelleher,  4  Wash. 
243,  253,'  29  Pac.  985,  18  L.  E.  A.  604. 

When  Question  of  Law  or  Fact. 
"Where  the  facts  relied  upon  to  rend- 
er a  mortgage  fraudulent  as  to  cred- 
itorte  appear  upon  the  face  thereof  or 
are  undisputed,  the  question  of  fraud 
is  one  of  law  for  the  court,  ...  In 
all  other  cases  it  is  a  question  of  fact 
for  the  consideration  of  the  jury," 
Houck  v.  Heinzman,  37  Neb.  463,  55 
N.  W.  1062,  followed  in  Sloan  v. 
Thomas  Mfg.  Co.,  58  Neb.  713,  79  N. 
W.   728. 

71.    Cal.— Knox   v.   Moses,   104   Oal. 
502,  38  Pac.  318;  Bull  v.  Bray,  89  Cal.. 
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286,  26  Pac.  873,  13  L.  R.  A.  576.  Ky. 
McConnell  i>.  Brown,  Litt.  Sel.  Cas. 
459.  Mass. — Jaquith  v.  Rogers,  179 
Mass.  192,  60  N.  E.  486.  Miss.— Lad- 
nier  v.  Ladnier,  64  Miss.  368,  1  So.  492. 

72.  Cal.— Tully  v.  Harloe,  35  Cal. 
302,  95  Am.  Dec.  102.  Ga.— Planters' 
&  Miners '  Bank  v.  Willeo  Cotton  Mills, 
60  Ga.  168,  question  of  fact  for  jury. 
Kan. — Dodson  v.  Cooper,  50  Kan.  650, 
32  Pac.  370.  Mich. — Sykes  v.  City  Sav. 
ings  Bank,  115  Mich.  321,  73  N.  W.  369, 
69  Am.  St.  Rep.  562.  Mo.— First  Na- 
tional Bank  v.  Pry,  168  Mo.  492,  68 
S.  W.  348;  Bangs  Milling  Co.  v.  Burns, 
152  Mo.  350,  53  S.  W.  923;  State  v. 
Mason,  112  Mo.  374,  20  S.  W.  629,  34 
Am.  St.  Rep.  390.  N.  H.— Pomeroy  ft 
Bailey,  43  N.  H.  118.  N.  C— Southern 
L.  &  T.  Co.  v.  Benbow,  131  N.  C.  413, 
42  S.  E.  896,  s.  c,  135  N.  C.  303,  47  S. 
E.  435;  Black  17.  Caldwell,  49  N.  C.  150. 
Pa. — Ferris  v.  Irons,  83  Pa.  179. 

See  also  Warner  v.  Littlefleld,  88 
Mich.  329,  50  N.  W.  721. 

73.  U.  S. — Sonnentheil  V.  Christian 
Moerlein  Brew.  Co.,  172  U.  S.  401,  19 
Sup.  Ct.  233,  43  L.  ed.  492;  Batavia 
v.  Wallace,  102  Fed.  240,  42  C.  C.  A. 
310;  Swofford  Bros.  D.  G.  Co.  i>.  Smith- 
McCord  D.  G.  Co.,  85  Fed.  417,  29  C. 
C.  A.  239.  Ala.— Smith  v.  Kaufman, 
100  Ala.  408,  14  So.  Ill;  Smith  v.  Col- 
lins, 94  Ala.  394,  10  So.  334.  Conn. 
Knower  <v,  Oadden  'Clothing  Co.,  57 
Conn.  202,  17  Atl.  580.  Ga.— Planters' 
and  Miners'  Bank  v.  Willeo  Cotton 
Mills,  60  Ga.  168.  Mich.— Molitor  V. 
Robinson,  40  Mich.  200.  Mo.— Van 
Raalte  v.  Harrington,  101  Mo.  602,  14 
S.  W.  710,  20  Am.  St.  Rep.  626,  11 
L.  R.  A.  424.  N.  Y—  Greenwald  v. 
Wales,  174  N.  Y.  140,  66  N.  E.  665, 
reversing  67  App.  Div.  628,  74  N.  Y. 
Supp.  1130.  N.  C. — Osborne  v.  Wilkes, 
108  N.  C.  651,  13  S.  E.  285.  Pa.— Sny- 
der v.  Berger,  6  Atl.  733.  S.  C.-^O. 
Aultman  &  Co.  17.  ITtsey,  34  S.  C.  559, 13 
S.  E.  848.  Vt.— Hall  v.  Parsons,  15  Vt. 
358. 
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5.  Change  of  Possession.  —  The  question  whether  or  not  there  was 
an  actual  and  continued  change  of  possession  is  one  merely  of  fact.74 

C.  Determining  Liability  foe  Debt.  —  In  jurisdictions  where  a 
judgment  is  not  a  prerequisite,  the  court  though  it  refuses  to  set  aside 
the  conveyance  must  try  the  issue  on  the  debt,  and  it  is  error  to  dis- 
miss the  complaint  when  the  demand  for  equitable  relief  is  refused.75 

D.  Instructions.  —  The  rules  governing  instructions  are  elsewhere 
treated.76 

E.  Verdict.  —  1.  Generally.  —  A  general  verdict  which  implies 
that  the  fraud  alleged  was  proved  cannot  stand  where  the  answers  to 
interrogatories  show  that  the  fraud  was  not  proved.77  Where  several 
judgment  creditors  join  in  the  action,  a  general  verdict  for  the  plain- 
tiffs specifying  the  amount  due  each,  finding  that  their  judgments  were 
liens  on  the  debtor's  real  estate,  and  that  the  conveyances  are  fraudulent 
and  void,  is  not  ambiguous,  uncertain  or  repugnant,  rendering  it 
necessary  to  grant  a  venire  de  novo.78  A  finding  by  the  jury  that  there 
was  no  intent  to  defraud  but  that  there  was  an  intent  to  delay  cred- 
itors, does  not  render  the  verdict  void  for  inconsistency  or  uncer- 
tainty.79 

2.  Special  Verdict  and  Findings.  —  A  special  verdict  must  find  all 
the  facts  necessary  to  support  the  judgment.80    A  special  verdict  that 


74.  Cal. — Oahoon  v.  Marshall,  25  Cal. 
197;  Hodgkins  v.  Hook,  23  Cal.  581/ 
Conn. — Lake  v.  Morris,  30  Conn.  201; 
Potter  <v.  Mather,  24  Conn.  551.  la. 
Wessels  v.  MeCann,  85  Iowa  424,  52 
N.  W.  346.  Me.— Sawyer  v.  Nichols, 
40  Me.  212.  Mo. — Tennent-Stribling 
Shoe  Co.  *.  Rudy,  53  Mo.  App.  196; 
Leeser  v.  Boekhoff,  38  Mo.  App.  445; 
Simmons  Hdw.  Oo.  v.  Pfeil,  35  Mo.  App. 
256;  Knoop  v.  Nelson  Distilling  Co., 
26  Mo.  App.  303.  Mont.— O'Gara  v. 
Lowry,  5  Mont.  427,  5  Pae.  583.  N.  Y. 
Tilson  v.  Terwilliger,  56  N.  Y.  273.  Pa. 
Barr  v.  Boyles,  96  Pa.  31;  Milne, 
Brown  &  Co.  v.  Henry,  40  Pa.  352; 
Chase  ■».  Ralston,  30  Pa.  539;  Forsyth 
v.  Matthews,  14  Pa.  100,  53  Am.  Dec. 
522;  Leech  v.  Shantz,  5  Clark  428.  Tex. 
Scott  v.  Alford,  53  Tex.  82.  Vt. 
Rothchild  v.  Rowe,  44  Vt.  389. 

But  see  Mead  -p.  Noyes,  44  Conn.  487, 
that  the  question  whether  there  has 
been  such  a.  change  of  possession  of 
personalty  as  to  make  the  sale  valid 
has  been  held  to  be  "  t'Jed  question 
of  law  and  fact. 

"When  the  facts  are  -undisputed,  it 
is  a  question  of  law  whether  these 
facts  constitute  a  continued  and  ex- 
clusive possession  in  the  vendee." 
Hodgkins  v.  Hook,  23  Cal.  581;  Knoop 
v.- Nelson  Distilling  Co.,  26  Mo.  App. 


75.  Miller  v.  Hughes,  38  S.  C.  513, 
17  S.  E.  366. 

76.  See  the  title   "Instructions." 

77.  Jewett  v.  Meech,  101  Ind.  289. 
See  also  the  title  "Verdict." 

78.  Strong  v.  Taylor  School  Tp.,  79 
Ind.  208. 

79.  Monroe  Mercantile  Co.  v.  Arn- 
old,  108  Ga.  449,  34  S.   E.  176. 

80.  Holman  v.  Elliott,  65  Ind.  78. 
See  also  the  title  "Verdict." 

The  following  interrogatory  reply 
was  held  not  a  sufficient  finding  as  to 
whether  the  mortgagees  had  notice  of 
the  fraudulent  intent  sufficient  to  war- 
rant the  setting  aside  the  mortgage. 
"Fourth.  Was  it  the  purpose  of  the 
parties  to  said  mortgage,  or  either  of 
them,  in  executing  and  receiving  said 
mortgage,  to  enable  the  said  Pryor  to 
preserve  his  stock  from  his  other  cred- 
itors, to  delay  them  in  the  applica- 
tion of  his  property  to  the  payment  of 
his  debts,  or  to  compel  an  execution 
or  compromise  of  the  claims  of  sueh 
creditors?."  Answer.  "Yes."  Pore- 
paugh  v.  Pryor,  30  Minn.  35,  14  N.  W. 
61. 

Inconsistent  Answers, — Where  the 
issue  was,  whether  a  sale  of  chattels 
to  the  plaintiff  was  fraudulent  as  to 
the  vendor's  creditors,  the  jury  found 
specially  that  the  vendor  conveyed 
said   chattels   with   certain   real   estate 
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does  not  find  that  the  grantor  had  no  property  subject  to  execution  at 
the  time  the  conveyance  was  executed  is  defective,81  and  does  not  cure 
the  failure  to  make  such  allegation  in  the  complaint.82 

Interrogatories.  —  Where  the  evidence  and  the  charge  make  it  clear 
that  the  issue  is  whether  the  conveyance  was  for  the  purpose  of  "hind- 
ering, delaying  and  defrauding"  creditors,  the  submission  of  the  ques- 
tion whether  it  was  made  for  the  purpose  of  "hindering,  delaying  and 
'defeating"  creditors,  is  an  immaterial  variance  and  without  prejudice.83 

3.  Direction  of  Verdict.  —  When  under  the  undisputed  or  admit- 
ted facts,  the  transaction  is  void  as  a  matter  of  law,  independently  of 
the  question  of  fraudulent  intent,84  or  where  the  uncontradicted  evi- 
dence is  such  that  all  reasonable  men  must  reach  the  same  conclusion, 
there  is  no  need  of  submitting  the  issue  to  a  jury,  and  the  court  may 
direct  a  verdict.85  But  it  is  error  for  the  court  to  direct  a  verdict 
when  there  is  any  evidence  upon  which  the  jury  may  find  otherwise.8" 

In  an  action  to  set  aside  a  conveyance,  the  verdict  of  a  jury,  though 
directed  by  the  court,  is  in  some  jurisdictions  only  advisory  and  may 
be  disregarded  by  the  chancellor,  who  may  nevertheless  hear  and  deter- 
mine the  case  on  its  merits. " 

F.  Findings.  —  1.  Necessity  for  Findings.  —  The  necessity  for 
making  findings  is  treated  in  another  portion  of  this  work.88  The  find- 
ings must  conform  to  the  allegations  and  the  proofs,80  and  the  court 


to  plaintiff  for  a  valuable  and  adequate 
consideration,  expressed  in  the  deed  of 
conveyance,  and  the  plaintiff  did  not 
then  know  that  his  vendor  was  in- 
debted to  any  persons  other  than  those 
holding  mortgages  on  the  premises, 
which  plaintiff  assumed  to  pay;  but 
further  found  that  at  the  time  of  the 
sale  plaintiff  knew  that  his  vendor  was 
in  failing  circumstances;  that  such 
vendor  did  not  make,  the  sale  in  good 
faitji,  without  intent  to  defraud  his 
creditors;  and  that  plaintiff  knew  of 
the  vendor's  fraudulent  intent.  Held, 
that  the  answers  are  inconsistent,  and 
not  sufficient  to  sustain  a  judgment 
against  the  plaintiff.  Fick  v.  Mulhol- 
land,  48  Wis.  310,  4  N.  W.  527. 

81.  Line  v.  State,  131  Ind.  468,  30 
N.  E.  703;  Holman  v.  Elliott,  65  Ind. 
78. 

82.  Line  V.  State,  131  Ind.  468,  30 
N.  E.  703. 

83.  First  Nat.  Bank  of  Nevada  v. 
Fenn,  75  Iowa  221,  39  N.  W.  278. 

84.  Jacob  Furth  Grocery  Co.  v. 
May,  78  Mo.  App.  323;  Walklin  v. 
Horswill,  24  S.  D.  191,  123  N.  W.  668. 

85.  Bender  v.  Kingman,  62  Neb. 
469,  87  N.  W.  142. 

86.  Gray  v.  Collins,  139  Ga.  776,  78 
S.  E.  127;  Haynes  v.  Bogers,  111  N.  C. 
228,  10  S.  E.  416. 
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87.  Hall  v.  Onne,  146  Ky.  467,  142 
S.  W.  1077. 

88.  See  the  title  "Findings  and 
Conclusions,"  Vol.  8,  p.  994,  et  seq. 

"Where  the  bill  alleged  a  fraudulent 
conveyance  and  the  answer  denied  the 
allegations  of  fraud,  it  is  error  for 
the  court  below  to  entertain  and  sus- 
tain a  motion  to  dismiss  the  bill  with- 
out any  findings  of  fact  whatever,  or 
any  finding  of  law,  except  that  there 
was  a  full  and  adequate  remedy  at  law. 
Cairns  v.  Ingram,  8  Pa.  Super.  514,  43 
W.  N.  C.  210. 

89.  Upon  the  trial  of  an  action 
brought  by  a  judgment  creditor  to  set 
aside  an  assignment  as  fraudulent  and 
void,  a  finding  that  after  the  payment 
of  disbursements  and  secured  claims 
there  remained  in  the  hands  of  the  as- 
signee a  surplus  in  excess  of  the 
amount  due  plaintiff  is  erroneous,  when 
there  is  nothing  in  the  record  to  show 
that  the  issue  as  to  the  existence  and 
amount  of  surplus  was  presented,  and 
a  judgment  directing  that  plaintiff  be 
paid  out  of  the  surplus  must  be  re- 
versed. Canton  Brick  Co.  v.  Howlett,  169 
N.  Y.  293,  62  N.  E.  347,  reversing  53 
App.   Div.   649,   66   N.  Y.   Supp.  1128. 

Where  the  material  issue  presented 
was  that  the  sale  of  the  property  was 
not   bona  fide,  but  made  in  trust  and 
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must  find  upon  all  the  material  issues.90  The  question  of  fraudulent 
intent  being  one  of  fact,  such  fact  must  accordingly  be  found.91  A  fail- 
ure to  find  fraud  as  a  fact,  is  not  supplied  by  a  conclusion  of  law,  ex- 
cept in.  cases  where  the  law  gives  a  conclusive  effect  to  the  facts  estab- 


for  the  purpose  of  hindering,  delaying 
and  defrauding  plaintiff  in  the  collec- 
tion of  his  debt,  and  the  court  found 
that  the  transaction  was  a  bona  fide 
sale  without  notice  and  passed  title, 
such  finding  substantially  covers  the 
issue  as  fairly  as  was  required  by  the 
pleadings.  Jennings  V.  Frazier,  46 
Ore.  470,  80  Pac.  1011. 

When  actual  fraud  alone  is  alleged, 
a  finding  of  constructive  fraud  is  not 
sufficient  to  support  a  judgment  for  the 
plaintiff.  Pinch  v.  Kent,  24  Mont.  268, 
61  Pac.  653. 

90.  When  there  is  no  finding  that 
the  debtor  had  no  other  property  out 
of  which  the  plaintiff  could  have  made 
his  debt  at  the  time  of  the  conveyance 
and  from  thenceforward  up  to  and  at 
the  time  the  suit  was  brought,  the  de- 
fendant is  entitled  to  judgment.  Hart- 
lepp  v.  Whitely,  131  Ind.  543,  28  N.  E. 
535,  31  N.  E.  203. 

Although  the  complaint  alleges  a 
transfer  of  the  entire  property,  a  de- 
fendant is  in  no  way  injured  by  a  find- 
ing that  refers  only  to  a  half  interest 
and  that  such  half  interest  only  is  sub- 
ject to  plaintiff's  demand,  and  under 
such  circumstances  the  failure  to  find 
as  to  the  other  half  interest  affords  no 
ground  for  reversal.  Sewell  v.  Price, 
164  Oal.  265,  128  Pac.  407. 

"91.  Cal.—- Sewell  v.  Price,  164  Oal. 
265,  128  Pac.  407;  Jamison  v.  King,  50 
Cal.  132.  Ind.— Miller  v.  Engler,  103 
N.  E.  358;  State  Bank  of  Indiana  v. 
Backus,  160  Ind.  682,  67  N.  E.  512; 
Phillips  v.  Kennedy,  Z39  Ind.  419,  3 
N.  E.  410,  39  N.  E.  147;  Holmes  v. 
Henderson,  12  Ind.  App.  698,  40  N.  E. 
151;  Levi  v.  Bray,  12  Ind.  App.  9,  39 
N.  E.  754.  Va. — Fisher  v.  Dickenson, 
84  Va.  318,  4  S.  E.  737. 

In  an  action  to  set  aside  a  convey- 
ance of  property  as  fraudulent,  the 
fraudulent  intent  must  be  found  as  a 
fact,  and  not  simply  faets  and  circum- 
stances from  which  the  intent  to  de- 
fraud might  "be  inferred.  Stout  v. 
Price,  24  Ind.  App.  360,  55  N.  E.  964, 
56  N.  E.  857.  To  same  effect  Phillips 
v.  Kennedy,  139  Ind.  419,  38  N.  E. 
410,  39  N.  E.  147. 

Compare  Corbin  v.  (Stoddard,  94  Ind. 


419,  that  the  court  need  not  find  that 
the  transfer  was  made  with  intent  to 
defraud,  that  being  a  conclusion  of  law 
from  the  facts  found. 

A  finding  which  declares  in  terms 
that  the  transfer  was  made  for  the 
purpose  of  concealing  the  debtor's 
property  and  defrauding  his  creditors, 
finds  all  that  is  required.  Sewell  v. 
Price,  164  Cal.  265,  128  Pac.  407. 

Where  it  was  alleged  in  a  complaint 
to  set  aside  a  transfer  of  property  and 
a  mortgage  made  thereon  to  secure  pre- 
ferred creditors  that  the  transfer  and 
mortgage  were  made  with  a  fraudulent 
intent  to  cheat,  hinder  and  delay  cred- 
itors, the  failure  to  find  as  to  such 
fraudulent  intent  (judgment  being  for 
defendant)  did  not  make  the  finding  de- 
fective so  as  to  require  plaintiff's  mo- 
tion for  a  venire  de  novo  to  be  awarded. 
Selz,  Schwab  &  Co.  v.  Mayer,  151  Ind. 
422,  51  N.  E.  485. 

Where  fraud  is  essential  to  a  recov- 
ery or  a  defense,  it  must,  where  there 
is  a  special  finding  or  special  verdict, 
be  found  as  a  fact,  and  a  finding  that 
property  worth  $800,  was  transferred 
by  an  insolvent  to  his  surety  on  a  note, 
for  $200  less  than  the  value,  is  not 
equivalent  to  a  finding  that  the  sale 
and  transfer  was  fraudulent.  Owens  v. 
Gascho,  154  Ind.  225,  56  N.  E.  224. 

The  North  Dakota  statute  (Eev. 
Codes,  1899,  §5055)  makes  fraudulent 
intent  a  question  of  fact,  and  such  in- 
tent will  not  be  conclusively  presumed 
as  a  matter  of  law  merely  from  the 
fact  that  a  conveyance  was  made  with- 
out consideration  and  by  one  who  was 
at  the  time  insolvent.  Stevens  v.  Mey- 
ers, 14  N.  D.  398,  104  N.  W.  529. 

In  California,  a  rule  similar  to  that 
in  North  Dakota  prevails.  Jamison  v. 
King,  50  Oal.  132. 

When  fraudulent  intent  is  found  as 
a  fact,  it  is  not  necessary  that  there 
be  a  specific  finding  that  a  defendant 
was  insolvent  at  the  time  of  the  con- 
veyance to  support  a  judgment  setting 
it  aside  as  not  made  in  good  faith. 
Vollkommer  v.  Cody,  177  N.  Y.  124,  69 
N.  E.  277. 

A  finding  that  the  property  was  con- 
veyed  by  the   defendant   to   his  wife 
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lished,  or  where  the  evidence  is  of  such  a  certain  and  conclusive  char- 
acter that  there  will  not  ordinarily  be  any  question  as  to  its  effect.02 

Where  the  facts  stated  in  the  finding  permit  of  but  one  conclusion, 
namely,  that  the  conveyance  was  made  with  fraudulent  intent,  it  will 
be  presumed  that  such  a  conclusion  was  drawn  by  the  trial  court,  and 
that  such  finding  in  effect  is  a  direct  finding.93  The  execution  and  de- 
livery of  the  deed  by  the  debtor  to  his  grantee  must  be  found.94 

Consideration.  —  "While  a  master's  report  that  he  is  "unable  to  find" 
that  the  grantee  paid  anything  for  the  property,  cannot  of  itself  be 
treated  as  an  affirmative  finding  that  nothing  was  paid,  where  he  also 
reports  that  the  debtor  conveyed  the  property  to  keep  it  from  his 
creditors,  these  taken  together  are  sufficient  to  negative  the  payment 
of  a  consideration.95 

2.    Special  Findings.  —  Special  findings  are  presumed  to  state  all 


"for  the  reason  that  he  thought  the 
same  would  be  safer  in  her  hands  than 
in  his  own  from  attachment  by  his 
creditors,"  is  a  sufficient  finding  that 
the  transfer  was  made  with  fraudulent 
intent.  Wilson  v.  Spear,  68  Vt.  145, 
34  Atl.   429. 

When  Finding  of  Probative  Facts 
Sufficient. — If  the  facts  found  neces- 
sarily establish  the  fraudulent  intent, 
the  law  is  satisfied,  and  though  only 
probative  facts  are  found  the  findings 
are  sufficient  if  the  ultimate  facts  flow 
therefrom  as  a  necessary  conclusion. 
Bull  v.  Bray,  89  Cal.  286,  26  Pac.  873, 
13  L.  E.  A.  576. 

While  it  is  not  necessary  to  set  forth 
the  finding  of  all  the  subsidiary  facts 
upon  which  a  decree  is  found,  enough 
of  the  ultimate  facts  essential  to  sup- 
port the  decree  should  be  stated  or  a 
general  finding  of  the  issues  for  the 
party  in  whose  favor  a  decree  is  rend- 
ered, and  where  the  essential  fact  is 
that  the  debtor  executed  and  delivered 
the  deed  sought  to  be  set  aside  for  the 
purpose  of  hindering  and  delaying  cred- 
itors and  that  the  grantee  aided  and 
assisted  him  to  perpetrate  the  fraud, 
there  should  be  a  finding  to  that  effect, 
as  in  its  absence  and  in  the  absence 
of  a  general  finding  of  the  issues  for 
the  plaintiff,  a  decree  in  plaintiff's 
favor  cannot  stand.  Robinson  1).  Mc- 
Cune,  128  Mo.  277,  30  'S.  W.  156. 

Compare  Jordan  v.  Buschmeyer,  97 
Mo.  94,  10  S.  W.  .616,  that  a  general 
finding  that  the  plaintiff  was  entitled 
to  the  relief  prayed  for  in  his  petition 
was  sufficient. 

92.  Zachariae  v.  Swanson,  34  Tex. 
Civ.  App.  1,  77  S.  W.  027. 
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A  finding  that  the  actual  intent  of 
the  grantor  in  executing  the  convey- 
ance was  to  insure  the  payment  of  as 
much  of  his  indebtedness  as  possible 
with  the  proceeds  of  his  property,  is  in- 
sufficient as  a  finding  of  fraudulent 
intent,  and  a  conclusion  of  law  that 
the  deed  was  executed  and  received 
with  fraudulent  intent  is  a  clear  and 
absolute  non  seqwiticr  from  the  facts 
specifically  found.  Jarvis  v.  Banta,  S3 
Ind.  528. 

93.  Lynch 's  Admr.  v.  Murray,  86 
Vt.  1,  83  Atl.  746. 

A  finding  that  the  grantee  made 
certain  payments  "to  and  on  account 
of"  the  grantor  is  not  "inconsistent 
with  the  finding  that  the  property  was 
fraudulently  conveyed,"  as  "for  aught 
that  appears  the  master  may  have 
found  that  the  payments  and  advances 
were  made  pursuant  to  and  in  further- 
ance of  the  alleged  fraud."  Burke  v. 
Dorey,  208  Mass.  45,  94  N.  E.  291. 

A  finding  that  the  grantee  is  the 
wife  of  the  debtor,  and  was  such  at  the 
execution  of  the  deed  mentioned  and 
described  in  the  pleadings,  "and  that 
such  deed  was  executed  to  defraud  his 
creditors,  .  .  .  and  is  null  and  void 
and  that  ths  same  be  cancelled  so  far 
as  it  affected  plaintiff,"  is  sufficient  to 
sustain  a  decree  setting  aside  as  fraud- 
ulent a  deed  from  debtor  to  his  wife. 
Moore  v.  Ouachita  "Valley  Bank,  95 
Ark.  623,  129  S.  W.  283. 

94.  Holmes  v.  Little,  86  Hun  226, 
33  N.  Y.  Supp.  225. 

95.  Wilson  v.  Spear,  68  Vt.  145,  34 
Atl.  429. 
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the  facts  and  no  intendments  or  inferences  will  be  drawn  in  aid  there- 
of,96 and  it  is  held  that  when  there  is  a  special  finding,  a  fraudulent  in- 
tent must  be  found  as  a  fact,  otherwise  the  conveyance  cannot  be  held 
fraudulent  as  to  creditors."7  There  must  also  be  a  finding  that  the 
debtor  was  insolvent  when  the  action  was  instituted,98  and  had  no  other 
property  out  of  which  the  debt  might  have  been  made,  either  at  the 
time  of  the  conveyance,  or  from  that  time  up  to  the  time  suit  was 
brought."  "Where  the  statute  provides  that  a  conclusive  presumption 
arises  from  a  transfer  being  made  under  certain  circumstances,  the  pre- 
sumption will  prevail  over  a  finding  of  fact  to  the  contrary.1 

G.  Reference.  —  Where  the  consideration  for  the  conveyance  is 
an  indebtedness  of  the  grantor,  involving  a  lengthy  account,  it  has  been 
held  proper  to  order  a  reference  for  the  purpose  of  ascertaining  the 
amount  of  the  debt.2 

H.  New  Trial.  —  "When  Granted.  —  If  a  jury  by  their  verdict 
pronounce  a  sale  to  be  fair  and  valid,  which  by  the  very  terms  of  the 
statute  is  a  naked  fraud,  it  is  the  duty  of  the  court  to  grant  a  new  trial.3 

New  Trial  as  Matter  of  Bight.  —  The  Indiana  statute  granting  new 
trials  as  of  right  does  not  apply  to  actions  of  this  character.4 

XVII.  THE  JUDGMENT.  —  A.  Generally.  —  The  court  may 
grant  any  relief  consistent  with  the  pleadings.5    When  a  conveyance  is 


96.  Dinius  v.  Lahr,  36  Ind.  App,  425, 
74  N.  E.  1033. 

A  finding  that  defendant  took  a 
mortgage  knowing  of  plaintiff's  claim 
and  knowing  that  the  execution  there- 
of would  render  the  mortgagor  insolv- 
ent, is  not  finding  that  the  execution 
of  the  mortgage  on  the  date  thereof 
left  the  mortgagor  insolvent.  Dinius 
v.  Lahr,  36  Ind.  App.  425,  74  N.  E. 
1033. 

Findings  that  the  defendant  fraud- 
ulently transferred  his  property,  that 
he  thereby  became  insolvent,  that 
such  transfer  was  made  without  con- 
sideration, and  that  the  defendant's 
joint  obligor  was  discharged  in  bank- 
ruptcy from  the  payment  of  the  debt, 
support  a  conclusion  of  law  that  the 
conveyance  should  be  set  aside.  Stark 
v.  Lamb,  167  Ind.  642,  78  N.  E.  668, 
79  N.  E.  895. 

•  97.  Morgan  v.  Worden,  145  Ind. 
600,  32  N.  E.  783;  Sickman  v.  Wilhelm, 
130  Ind.  480,  29  N.  E.  908  (citing 
numerous  local  cases) ;  Farmers  L.  & 
T.  Co.  v.  Canada  etc.  B.  Co.,  127  Ind. 
250,  26  N.  E.  784,  11  L.  E.  A.  740; 
Citizens  Bank  v.  Bolen,  121  Ind.  301, 
23  N.  E.  146. 

"Although,  in  cases  of  this  kind, 
the  intent  with  which  the  conveyance 
is  made  should  be  found  as  matter  of 
fact,   the    finding    is    sufficient    if    the 


intent  to  hinder  and  delay  creditors 
inevitably  follows  from  the  facts 
found  touching  the  acts  and  intention 
of  the  parties."  Smith  V.  Conkwright, 
28  Minn.  23,  8  N.  W.  876. 

98.  Crow  v.  Carver,  133  Ind.  260, 
32  N.  E.  569. 

This  has  been  held  sufficiently  to  ap- 
pear in  finding  that  the  conveyance 
"at  the  time  it  was  made  and  at  the 
time  of  the  trial,  operated  to  defraud 
the  creditors"  of  the  vendor.  Crow  v. 
Carver,  133  Ind.  260,  32  N.  E.  569. 

99.  Hartlepp  v.  Whiteley,  129  Ind. 
576,  28  N.  E.  535,  31  N.  E.  203. 

1.  Calkins  *.  Howard,  2  Cal.  App. 
233,  83  Pac.  280. 

2.  Piatt  v.  McClong  (N.  J.),  49  Atl. 
1125.  See  also  Hester  >v.  Thomson,  58 
Miss.  108;  and  the  title  "References." 

3.  Stevens  v.  Fisher,  19  Wend.  (N. 
Y.)   181. 

4.  Searles  v.  Little,  153  Ind.  432, 
55  N.  E.  93;  Island  Coal  Co.  v.  Streit- 
lemier,  139  Ind.  83,  37  N.  E.  340;  Pool 
v.  Davis,  135  Ind.  323,  34  N.  E.  1130; 
Warburton  v.  Crouch,  108  Ind.  83,  8 
N.    E.    634. 

5.  Woodward  v.  Mastin,  106  Mo. 
324,  17  S.  W.  308;  Ames  v.  G-ilmore,  59 
Mo.  537;  Murtha  v.  Curley,  90  N.  Y. 
372. 

Where  there  are  several  transfers, 
the  court  is  not  obliged  to  set  them  all 
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set  aside  by  creditors  of  the  grantor,  it  is  set  aside  only  as  to  such 
creditors,  and  does  not  operate  to  revest  title  in  the  grantor,  his  heirs 
or  anyone  claiming  under  him,  and  any  surplus  resulting  from  the 
property  belongs  to  the  grantee,6  and  a  judgment  which  sets  aside  a 
conveyance  so  far  as  necessary  to  secure  plaintiff's  debt,  does  not  affect 
the  validity  of  the  conveyance  beyond  its  terms  so  far  as  other  credi- 
tors who  have  not  asked  relief  are  concerned.7 

B.  Enforcement.  —  The  more  usual  judgment  to  be  entered  in 
such  ease  is  to  declare  the  conveyance  fraudulent  and  void  as  against 
the  creditor  and  his  judgment,  with  the  necessary  and  appropriate 
formalities  in  that  regard,  leaving  the  latter  to  enforce  his  judgment 
in  the  usual  way  by  execution,8  but  it  has  been  held  proper  to  render 


aside,  but  may  limit  its  judgment  so 
as  to  provide  for  sufficient  to  satisfy 
plaintiff's  claim,  when  he  is  the  only 
creditor  seeking  relief.  Fox  v.  Erbe, 
100  App.  Div.  343,  91  N.  Y.  Supp.  832, 
affirmed,  184  N.  Y.  542,  76  N.  E.  1095. 
Property  Not  Specified. — The  court 
cannot  in  the  judgment  set  aside  a 
conveyance  not  specified  in  the  peti- 
tion, though  the  complaint  allege  sun- 
dry transfers  to  persons  unknown  to 
plaintiffs.  Bowers  v.  Huntington  Bank, 
97  Ky.  294,  30  6.  W.  647. 

When,  in  a  suit  to  set  aside  a  deed 
of  conveyance  as  fraudulent  and  void 
as  to  plaintiff's  debt,  and  to  sell  the 
real  estate  therefor,  the  court  ascer- 
tains and  decrees  that  it  is  so  fraud- 
ulent and  void,  it  is  error  not  to  decree 
further,  and  set  aside  said  deed  and 
provide  for  the  sale  of  the  property 
conveyed  to  pay  the  debt.  Chrislip  v. 
Teter,  43  W.  Va.  356,  27  S.  E.  288. 

Provision  for  Prior  Liens.  —  In  a 
suit  brought  to  set  aside  a  fraudulent 
charge  upon  real  estate  when  there  are 
valid  liens  on  the  land,  prior  to  that 
of  the  plaintiff,  in.  such  suit,  and  the 
money  secured  by  them  is  due  and 
payable,  the  court  should  ascertain  the 
amounts  and  priorities  of  such  liens, 
and  decree  the  land  to  be  sold  to  sat- 
isfy said  liens  as  well  as  that  of  the 
plaintiff.  Dent  v.  Pickens,  50  W.  Va. 
3S2,  40  S.  E.  572. 

Where  the  complaint  asks  that  the 
conveyance  be  set  aside,  the  plaintiff 
on  failure  to  obtain  that  relief  cannot 
insist  _  on  a  judgment  settling  the  con- 
struction of  the  instrument.  Hotop  v. 
Neidig,  17  Abb.  Pr.  (N.  Y.)  332. 

6.  TJ.  S. — Barnes  v.  Chicago,  M.  & 
St.  P.  E.  Co.,  122  TJ.  S.  1,  7  Sup.  Ct. 
1043,  30  L.  ed.  1128;  Graham  v.  La 
Crosse  &  M.  E.  Co.,  3  Wall.  704,  18 
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L.  ed.  247;  Byrd  v.  Hall,  196  Fed.  762, 
117  C.  C.  A.  568.  Ark.— Beil  v.  Wil- 
son, 52  Ark.  171,  12  S.  W.  328,  5  L.  E. 
A.  370.  111.— Bohn  v.  Weeks,  50  III. 
App.  236.  Ky. — Keeton  v.  Bandy,  74 
S.  W.  1047.  Mo. — Charles  v.  White,  214 
Mo.  187,  112  S.  W.  545,  127  Am.  St. 
Rep.  674,  21  L.  E.  A.  (N.  S.)  481; 
Needles  v.  Ford,  167  Mo.  495,  510,  67 
S.  W.  240.  N.  J.— Munday  v.  Vail,  34 
N.  J.  L.  418. 

Under  the  North  Dakota  statute 
(Rev.  Codes,  §5052,  Comp.  Laws,  §4656) 
a  conveyance  fraudulent  as  to  one 
creditor  is  fraudulent  as  to  all  cred- 
itors of  the  grantor.  Daisy  Boiler 
Mills  v.  Ward,  6  N.  D.  317,  70  N.  W. 
271. 

7.  XI.  S.— Byrd  v.  Hall,  196  Fed. 
762,  117  G.  C.  A.  568.  Ga.— McDow- 
ell ».  McMurria,  107  Ga.  812,  33  S.  E. 
700',  73  Am.  St.  Rep.  155.  La.— Schultz 
Succession,  33  La.  Ann.  505,  2  So.  47. 

Mass. — Norton  v.  Norton,  5  Cush. 
5'24.  N.  Y. — Knapp  v.  Crane,  14  App. 
Div.  120,  43  N.  Y.  Supp.  513;  Dawley 
v.  Brown,  11  N.  Y.  St.  260.  Tex.— Kerr 
v.  Hutchins,  46  Tex.  384;  Walters  v. 
Oantrell  (Tex.  Civ.  App.),  66  S.  W. 
790.  W.  Va.— Boggess  «?.  Scott,  48  W. 
Va.  316,  37  S.  E.  661. 

Such  a  judgment  should  provide  that 
upon  satisfaction  of  plaintiff's  judg- 
ment and  payment  of  the  costs  of  en- 
forcing it,  the  property  remaining 
should  be  returned  to  the  transferee. 
Comyns  v.  Biker,  83  Hun  471,  31  N.  Y. 
Supp.  1042. 

8.  White's  Bank  of  Buffalo  v.  Far- 
thing, 101  N.  Y.  344,  4  N.  E.  734; 
Bryer  v.  Foerster,  14  App.  Div.  315,  43 
N.  Y.  Supp.  801,  4  N.  Y.  Ann.  Cas. 
120;  Van  Wyck  v.  Baker,  10  Hun  (N. 
Y.)  39;  Duncan  v.  Custard,  24  W.  Va. 
730.    See  also  De  Euiter  v.  De  Euiter, 
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judgment  for  plaintiff  for  the  amount  of  his  judgment  with  interest 
and  costs,  and  declare  the  lands  described  in  the  complaint  to  be  sub- 
ject to  the  payment  of  the  judgment,9  and  may  direct  that  the  prop- 
erty be  sold.10    It  is  also  held  that  the  court  may  not  only  cancel  and 


28  Ind.  App.  9,  62  N.  E.  100,  91  Am. 
St.  Bep.  107;  McCaffrey  v.  Hickey,  66 
Barb.  (N.  Y.)  489. 

A  judgment  which  provides  for  a 
sale  ij  a  referee  as  in  the  case  of 
mortgage  foreclosure  is  irregular  and 
will  be  set  aside.  Union  Nat.  Bank  v. 
Warner,  X2  Hun  (N.  Y.)  306. 

The  court  may  direct  that  personal 
property  be  delivered  to  a  commission- 
er, with  directions  that  it  be  sold  and 
in  the  event  that  the  property  be  not 
so  delivered,  the  court  may  direct  that 
an  account  of  its  value  be  taken. 
WO 'New  v.  Smith,  5  Gratt.  (Va.)  84. 

When  the  action  is  instituted  by  the 
plaintiff  in  his  own  behalf  and  it  does 
not  appear  that  there  are  any  other 
creditors,  the  judgment  should  be  that 
the  conveyance  is  fraudulent  and  void 
as  to  plaintiff's  judgment  and  direct- 
ing the  sale  for  the  payment  of  that 
alone.  Nor  is  it  proper  for  the  judg- 
ment to  direct  that  the  surplus  be 
brought  into  court.  Kennedy  v.  Bar- 
andon,  67  Barb.  (N.  Y.)  209.  See  also 
Martin  v.  Elden,  32  Ohio  St.  282. 

When  a  bill  is  taken  as  confessed, 
the  defendants  do  not  thereby  consent 
that  a  decree  shall  be  taken  against 
them  as  prayed  for  in  the  bill.  "It 
is  the  duty  of  the  court  to  see  that 
the  appropriate  decree  is  entered, 
without  reference  to  what  is  asked  for 
in  the  prayer  of  the  bill."  Plaintiff 
is  entitled  to  a  decree  declaring  the 
conveyance  void  and  to  the  appoint- 
ment of  a  receiver,  but  not  to  a  decree 
directing  the  sale  of  the  real  estate, 
plaintiff  being  left  to  pursue  his  rem- 
edy upon  his  judgment.  Hendrickson 
v.  Winne,  3  How.  Pr.  (N.  Y.)  127. 

In  Virginia,  the  court  is  required  by 
statute  (Code  1860  ch.  186,  §9)  to  first 
direct  an  inquiry,  as  to  whether  the 
debt  of  plaintiff  could  not  be  paid  out 
of  the  rents  and  profits  of  the  prop- 
erty in  five  years.  Oonie  v.  Hart,  18 
Gratt.  (Va.)   739. 

9.  Searing  v.  Berry,  58  Iowa  20,  11 
N.  W.  708.  See  Catchings  v.  Manlove, 
39  Miss.  655. 

The  amount  due  must  foe  stated; 
Lewis  v.  Baker,  1  Head   (Tenn.)   385. 

10.  U.  S. — McCalmont  v.  Lawrence, 


1  Blatchf.  232,  15  Fed.  Cas.  No.  8,676. 
Ind.— McNally  v.  White,  154  lnd.  163, 
54  N.  E.  794,  56  N.  E.  214.  la.— Sear- 
ing v.  Berry,  58  Iowa  20,  11  N.  W. 
708.  S.  C— Wagener  v.  Mars,  27  S.  C. 
97,  2  S.  E.  844.  W.  Va.— Chrislip  v. 
Teter,  43  W.  Va.  356,  27  S.  E.  288. 

The  court  may  order  that  the  prop- 
erty be  sold  upon  an  order  of  sale 
(McNallv  v.  White,  154  Ind.  163,  54 
N.  E.  794,  56  N.  E.  214),  or  by  the 
commissioner  of  the  court  (Turner  v. 
Vaughan,  33  Ark.  454;  Apperson  v. 
Biirgett,  33  Ark.  328),  rather  than  by 
execution,  or  may  direct  a  sale  by  mas- 
ter in  chancery.  Davidson  v.  Burke, 
143  111.  139,  32  N.  E.  514,  36  Am.  St. 
Bep.  367. 

The  court  may  compel  the  fraudulent 
grantee  to  convey  the  land  to  a  re- 
ceiver to  be  sold.  White's  Bank  of 
Buffalo  v.  Farthing,  101  N.  Y.  344,  4 
N.  E.  734. 

When  it  does  not  appear  tfcat  there 
is  any  other  creditor  than  the  plain- 
tiff, the  eourt  may  decree  a  sale  of 
the  land  and  an  application  of  the 
proceeds  to  plaintiff's  debt.  Hills  v. 
Sherwood,  48  Cal.  386.  See  also  Cru- 
ger  v.  Tucker,  69  Ga.  557. 

That  the  land  is  situate  in  two  coun- 
ties is  not  a  valid  objection  to  the 
order  of  sale.  Benton  <o.  Collins,  125 
N.  C.  83,  34  S.  E.  242,  47  h.  E.  A.  33. 

Sale  of  Different  Tract. — It  is  error 
to  decree  the  sale  of  another  tract  of 
land  of  the  defendant  for  the  satis- 
faction of  said  debt,  the  conveyance 
of  which  has  not  been  attacked,  or 
said  tract  mentioned  in  the  pleadings, 
and  upon  which  plaintiff  has  no  lien. 
Chrislip  v.  Teter,  43  W.  Va.  356,  27 
S.  E.  288. 

Upon  a  bill  to  vacate  a  conveyance 
by  a  debtor  to  the  defendant  because 
fraudulent  as  against  the  plaintiff,  a 
creditor  of  the  grantor,  the  decree  va- 
cating the  deed  should  not  also  direct 
the  defendant  to  pay  the  amount  of 
plaintiff's  claim  and  provide  that  un- 
less he  does  so  the  property  conveyed 
shall  be  sold,  a  decree  for  the  debt  in 
personam  against  the  grantee  is  not 
proper.  Wise  v.  Pfaff,  98  Md.  576,  56 
Atl.  815. 
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set  aside  the  fraudulent  deed,  but  may  proceed  to  invest  in  the  plain- 
tiff the  title  thus  divested.11 

Appointment  of  Officer  To  Sell.  —  The  court  may  also  appoint  a  receiver 
to  enforce  the  judgment  and  direct  and  enforce  a  conveyance  to  him 
by  the  party  or  parties  having  the  apparent  or  legal  title,  and  vest  him 
with  the  power  of  sale  and  with  the  application  of  the  proceeds.12 

C.    Conclusiveness.  —  The  judgment  is  conclusive  as  to  the  extent 


In  Indiana  when  property  fraudu- 
lently conveyed  is  ordered  to  be  sold, 
no  appraisement  is  required.  Code 
1852,  §456,  Rev.  St.  1881,  §743;  Mugge 
v.  Helgemeier,  81  Ind.  120;  Sherman 
v.  Hogland,  73  Ind.  472.  This  statute 
also  applies  "to  property"  which  the 
debtor  fraudulently  procured  to  be 
conveyed  to  another  and  which  ought 
to  have  been  conveyed  to  himself,  as 
well  as  to  such  as  he  may  have  had 
in  his  own  name  and  himself  fraud- 
ulently conveyed  to  another."  Nor  is 
it  necessary  to  so  provide  in  the  judg- 
ment. Mugge  17.  Helgemeier,  81  Ind. 
120. 

Payment  of  Judgment  To  Prevent 
Sale. — It  is  unnecessary  to  provide  in 
the  decree  that  the  vendee  may  pay  the 
judgment  and  the  costs.  He  may  do 
this  and  avoid  the ,  sale,  although  the 
decree  does  not  provide  for  it.  Mitch- 
ell v.  Sawyer,  115  111.  650,  5  N.  E.  109. 

The  court  will  decree  a  sale,  when 
the  judgmenb  was  operative  at  the 
time  of  filing  the  bill,  though  the  stat- 
ute of  limitations  subsequently  and 
pending  the  litigation  barred  the  is- 
suance of  a  new  execution.  Hunt  v. 
Knox,   34  Miss.   655. 

A  reasonable  time  should  be  allowed 
to  pay  into  court  the  sum  ascertained 
to  be  due,  before  ordering  a  sale. 
Lewjs  v.  Baker,  1  Head  (Tenn.)  385. 

The  West  Virginia  statute  requir- 
ing a  reference  to  ascertain  whether 
the  debt  might  be  canceled  in  five 
years  by  rental  of  the  property  has  no 
application  in  this  class  of  cases.  Dud- 
ley v.  Buckley,  68  W.  Va.  630,  70  S.  E. 
376;  Colston  v.  Miller,  55  W.  Va.  490, 
47  S.  E.  268;  State  v.  Bowen,  38  W. 
Va.  91,  18  S.  E.  375;  Reynold's  Admr. 
v.  Gawthrop's  Heirs,  37  W.  Va.  3,  16 
S.  E.  364. 

Effect  of  Debtor's  Death  Before 
Judgment. — Where  the  vendee  dies 
during  the  pendency  of  the  action  and 
before  judgment,  the  court  may  order 
his  administrator  who  has  appeared  as 
a  party,  to  sell  the  property  and  apply 

Vol.  X 


the  proceeds  to  the  judgment.    Simons 
v.  Busby,  119  Ind.  13,  21  N.  E.  451. 

11.  Ames  v.  Gilmore,  59  Mo.  537. 
541. 

But  see  Peyton  v.  Rose,  41  Mo.  257, 
in  which  it  .is  said:  "The  creditor  is 
not  entitled  to  a  decree  vesting  title  in 
him,  as  the  deed  conveyed  no  title  as 
against  him,  and  if  possession  be  with- 
held, the  remedy  is  by  action  of  eject- 
ment." Also  M'New  v.  Smith,  5  Gratt. 
(Va.)  84. 

In  Sweet  v.  Maupin,  65  Mo.  65,  72, 
it  is  said  that  the  doctrine  announced 
in  Peyton  v.  Rose,  41  Mo.  257,  "has 
been   exploded. ' ' 

Courts  of  equity  may  in  the  same 
proceeding  divest  title  out  of  a  fraud- 
ulent grantee,  and,  also,  invest  it  in  the 
plaintiff.  In  chancery  cases,  courts 
may  grant  any  relief  which  is  consist- 
ent with  the  pleadings.  Ames  v.  Gil- 
more,  59  Mo.  537. 

12.  Hillyer  <o.  Le  Roy,  179  N.  Y. 
369,  376,  72  N.  E.  237,  103  Am.  St. 
Rep.  919,  modifying  84  App.  Div.  129, 
82  N.  Y.  Supp.  80;  Chautauque  Co. 
Bank  v.  Risley,  19  N.  Y.  369,  375,  75 
Am.  Bee.  347n;  Union  Nat.  Bank  V. 
Warner,  12  Hun  (N.  Y.)  306.  See  also 
New  v.  Young,  144  Ala.  420y  39  So. 
201;  Oliver  Einnie  Grocery  Co.  <o. 
Bodenheimer,  77  Miss.  415,  27  So.  613. 

"This  was  held  in  the  case  of  The 
Chautauqua  County  Bank  v.  Risley  (19 
N.  Y.,  369;  see,  also,  Chautauqua 
County  Bank  v.  White,  6  id.,  236,  on 
page  252;  also  remarks  of  Dwight  J., 
in  Cole  «.  Tyler,  65  id.,  73).  This  lat- 
ter course  of  practice  is  not  always 
safest,  for  in  that  ease  the  purchaser 
at  the  receiver's  sale  must  trace  his 
title  through  the  conveyance  to  the  re- 
ceiver, which  might,  as  in  the  case  of 
The  Chautauqua  County  Bank  v.  Risley, 
let  in  other  liens  whieh  attached  sub- 
sequent to  the  judgment,  which  was 
the  foundation  of  the  creditor's  suit, 
to  defeat  his  title.  The  principles  of 
law  applicable  to  this  branch  of  the 
subject    here    under    consideration,  are 
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of  the  indebtedness  of  the  judgment  debtor  to  the  complainant.13  Where 
the  debtor  fails  to  prove  that  he  is  entitled  to  a  credit  or  set-off,  it  is 
unnecessary  to  refer  the  cause  to  a  commissioner.11  The  rights  of  a 
third  party,  not  a  necessary  party  to  the  action,  who  is  not  made  a 
party  thereto,  cannot  be  adjudicated  in  said  action,  nor  can  a  decree 
be  made  affecting  such  rights,  nor  binding  such  party  in  any  way.16 

In  the  absence  of  pleading  and  proof  to  sustain  it,  the  court  cannot 
render  judgment  that  in  the  event  there  be  a  deficiency  after  paying 
the  amount  realized  from  the  execution  sale  with  costs,  that  judgment 
for  said  deficiency  be  entered  against  the  grantee.16 


discussed  with  elaboration  by  Judge 
Comstoek  in  the  case  last  above  allud- 
ed to,  and  need  not  be  here  repeated. 
.  .  .  This  decision  has  been  recog- 
nized and  adhered  to  in  many  more 
recent  cases.  (Moak  v.  Coats,  33  Barb. 
498;  Scott  ».  Elmore,  17  N.  Y.  S.  C. 
(10  Hun  68).  At  the  September  Gen- 
eral Term,  1877,  in  this  (third)  depart- 
ment, the  decision  in  the  last  ease  was 
followed  in  Dubois  v.  Cassity,  (Mem. 
by  Learned,  P.  J.)"  Union  Nat.  Bank 
V.  Warner,  12  Hun  (N.  Y.)  306.  This 
practice  is  also  criticised  in  Bryer  v. 
Foerster,  14  App.  Div.  315,  43  N.  Y. 
Supp.  801. 

See,  however,  Harris  v.  Osnowitz,  35 
App.  Div.  594,  55  N.  Y.  Supp.  172,  in 
which  it  is  said:  "It  has  been  held 
that  where  the  action  was  brought  by 
Creditors  in  their  own  behalf,  to  set 
aside  a  transfer  of  real  estate  as  fraud- 
ulent against  them,  the  proper  judg- 
ment was  to  set  aside  the  conveyance, 
so  far  as  it  obstructed  the  plaintiff's 
judgment,  and  permit  him  to  pursue 
his  remedy  on  his  judgment  in  the  us- 
ual way.  (Bryer  v.  Foerster,  14  App 
Div.  315,  43  N.  Y.  Supp.  801).  In 
the  same  case  it  was  held  that  it  was 
not  pioper,  ordinarily,  in  such  cases, 
to  appoint  a  receiver  and  require  a 
transfer  of  title  to  him,  that  he  might 
sell  the  real  estate  and  pay  the  judg- 
ment out  of  the  proceeds."  And  Orr 
v.  Gilmore  &  Kissick,  7  Lans.  (N.  Y.) 
345,  in  which  the  court  held  that  the 
judgment  creditor  is  not  entitled  to  a 
judgment  setting  aside  and  annulling 
the  conveyance,  but  only  that  the  prop- 
erty be  sold  and  the  judgment  paid  out 
of  the  proceeds  and  distinguishes  Chau- 
tauque  Co.  Bank  v.  Kisley,  19  N.  Y. 
369,  75  Am.  Dec.  347n. 

Also  Dawley  v.  Brown,  65  Barb.  (N 
Y.)  107,  in  which  it  is  held  that  if 
there  are   cases   in   which  a    court    of 


equity  may  decree  a  sale  and  convey- 
ance, by  a  master  of  land,  without 
requiring  the  owner  of  the  legal  es- 
tate to  unite  in  the  conveyance  to  the 
purchaser,  or  to  convey  to  a  receiver, 
the  case  of  a  sale  of  land  fraudulently 
conveyed  by  a  judgment  debtor,  and 
which  sale  has  been  set  aside  by  rea- 
son of  the  fraud,  is  not  one  of  them, 
and  when  an  action  brought  by  a  judg- 
ment creditor  to  set  aside  a  convey- 
ance made  by  his  debtor,  as  fraudulent 
against  creditors,  the  deed  is  declared 
fraudulent  and  void,  and  a  referee  is 
appointed,  and  ordered  to  sell  the 
premises,  who  sells  the  same,  at  public 
auction,  and  executes  a  deed  thereof 
to  the  purchaser,  no  title  will  pass 
thereby,  by  reason  of  a  total  want  of 
power  in  the  court  to  authorize  the 
referee  to  sell,  but  the  title  will  re- 
main in  the  grantee  in  the  fraudulent 
conveyance,  and  pass  by  his  deed. 

"It  is  competent  for  chancery  to 
order  the  assignee  of  real  estate  fraud- 
ulently conveyed  to  him  to  recpnvej 
it  to  the  assignor  in  order  that  an  exe- 
cution may  act  upon  it;  or  to  order 
him  to  convey  it  to  the  proper  officer 
of  the  court  of  chancery,  or  otherwise, 
so  as  best  to  effect  its  appropriation  in 
satisfaction  of  the  judgment  debt." 
McCalmont  is.  Lawrence,  1  Blatchf.  232, 
15  Fed.  Gas.  No.  8,676. 

13.  Breneman  v.  Herdman,  35  App. 
Cas.  (D.  C.)  27;  Singletary  v.  Boerner- 
Morris  Candy  Co.,  129  Ky.  556,  112  S. 
W.   637. 

14.  Singer  Mfg.  Co.  v.  Bennett,  28 
W.  Va.  16,  33. 

15.  First  Nat.  Bank  v.  Frost,  98  Ark. 
446,  136  S.  W.  186.  See  also  Sanson 
v.  Connolly,  141  Ky.  120,  132  S.  W. 
159. 

16.  Louder  v.  Hunter,  27  S.  D.  271, 
130  N.  W.  774. 

Eight    To    Compel    Application    of 
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Where  the  petition  failed  to  allege  specifically  the  fraudulent  acts 
against  which  relief  is  sought  and  after  the  close  of  the  evidence  an 
amended  petition  is  filed  by  leave  of  court  so  as  to  conform  the  plead- 
ings to  the  facts  proven,  and  the  amended  petition  is  not  stricken  as 
a  departure,  the  judgment  rests  upon  the  amended  petition.17 

D.  Personal  Liability  of  Grantee.  —  "Where  the  complaint  alleges 
a  sale  by  grantee,  or  other  disposition  of  the  property  placing  it  be- 
yond the  reach  of  plaintiff's  judgment,  and  the  evidence  sustains  such 
allegation,  the  grantee  may  be  held  liable  for  the  value  of  the  property 
precisely  to  the  same  extent  as  if  it  "had  remained  in  his  hands,18  but  in 
no  event  can  he  be  made  liable  in  any  amount  greater  than  the  value 
of  the  property  received  by  him.19 

E.  Ascertaining  Liens,  Etc.  —  Where  a  conveyance  is  set  aside 
for  fraud,  an  order  of  reference  to  ascertain  liens  and  their  priorities 
is  not  required.20 


Bents  and  Profits. — When  a  conveyance 
of  real  estate  is  set  aside  as  fraud- 
ulent at  the  suit  of  a  creditor,  and 
the  land  subjected  to  the  lien  of  his 
judgment,  and  is  insufficient  to  pay 
the  judgment,  such  fraudulent  grantee 
may,  in  proper  proceedings  be  com- 
pelled to  apply  upon  the  judgment  the 
rents  and  profits  of  the  land  which 
accrued  while  the  land  was  in  his  pos- 
session under  the  fraudulent  convey- 
ance. First  Nat.  Bank  v.  Gibson,  74 
Neb.  232,  105  N.  W.  1081,  104  N.  W. 
174. 

17.  Pickel   v.   Pickel,   243    Mo.   611, 
147  S.  W.  1059. 

18.  Louder  v 
130  N.  W.  774. 

A     judgment 


Hunter,  2ff  S.  D.  271, 


is  improper  which 
charges  the  fraudulent  grantee  "with 
the  value  of  the  use  and  enjoyment  of 
the  property  from  the  '  time  of  the 
commencement  of  the  action.  It  was 
personal  property  that  was  transferred. 
Had  it  been  real  estate  the  rental 
value  would  have  been  proper.  It  being 
personalty  and  still  in  her  possession 
and  capable  of  redelivery,  she  is  ac- 
countable only  for  its  depreciation  in 
value  through  her  use  of  it.  She  may 
be  ahle  to  deliver  to  the  plaintiff  some 
portion  of  it  undamaged  and  unim- 
paired by  her  use.  This  is  all  the 
plaintiff  can  demand.  Much  of  the 
property  is  not  of  the  character  which 
is  usually  let  for  hire  or  rented,  and 
has  no  ordinary  rental  value.  If  by 
use  or  otherwise  she  has  impaired  its 
value  she  is  accountable  for  the  depre- 
She   may  however  properly 


ciation. ' 


be  charged  with  such  part  of  the  prop- 
erty, if  any,  which  has  been  disposed 
of,  or  used  up,  and  which  cannot  be 
redelivered.  Hosmer  v.  Tiffany,  124 
App.  Div.  2-87,  104  N.  T.  Supp.  943. 

A  fraudulent  grantee  who  places  in- 
cumbrance on  the  property  to  a  bona 
fide  mortgagee  is  liable  to  the  creditor 
for  the  amount  of  such  incumbrance. 
Tate  v.  Sanders,  245  Mo.  186,  207,  149 
S.  W.  485. 

19.  Louder  v.  Hunter,  27  S.  D.  271, 
130   N.   W.   774. 

If  it  be  beyond  question  that  the  en- 
cumbrances exceed  the  value  of  the 
property  the  creditor  is  not  injured  or 
defrauded  and  therefore  the  convey- 
ance in  no  way  affects  them  and  they 
cannot  have  it  set  aside.  Spooner  «. 
Travelers'  Ins.  Co.,  76  Minn.  311,  79 
N.  W.  305,  77  Am.  St.  Rep.  651;  Bald- 
win v.  Rogers,  28  Minn.  544,  11  M.  W. 
77. 

20.  Dudley  v.  Buckley,  68  W.  Va. 
630,  70  S.  E.  376;  State  v.  Bowen,  iS8 
W.  Va.  91,  18  S.  E.  395;  Burt  v.  Tim- 
mons,  29  W.  Va.  441,  2  S.  E.  780,  6  Am. 
St.  Rep.  664;  Core  v.  Cunningham,  27 
W.  Va.  206.  See  also  Kimble  <v.  Wot- 
ring,  48  W.  Va.  412,  37  S.  E.  606. 

When  a  conveyance  is  decreed  to  he 
fraudulent  upon  a  bill  filed  by  a  single 
creditor  of  the  grantor  and  no  other 
creditors  have  questioned  it  and  it 
does  not  appear  that  there  are  any 
others,  it  is  unnecessary  and  erroneous 
to  order  a  convention  of  the  creditors 
of  the  grantor.  Colston  v.  Miller,  55 
W.  Va.  490,  47  S.  E.  268. 
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P.  Accounting.  —  Upon  a  sale  of  either  real  or  personal  property 
being  set  aside,  the  court  may  order  a  reference  to  state  an  account.21 

G.  Distribution.  —  1.  Method.  —  In  some  jurisdictions  upon  a 
conveyance  being  set  aside,  the  property  is  held  to  be  in  the  nature  of 
a  trust  fund  under  the  control  of  the  court,  for  equal  distribution 
among  all  the  creditors,22  and  though  the  conveyance  is  set  aside  at 
the  instance  of  existing  creditors,  subsequent  creditors  may  also  share 


21.  HI. — French  v.  Commercial  Nat. 
Bank,  199  HI.  213,  224,  65  N.  E.  252. 
Minn.— Kells  v.  McClure,  69  Minn.  60, 
71  N.  W.  827.  Mo.— Tate  v.  Sanders, 
245  Mo.  186,  207,  149  S.  W.  485,  on 
sale  of  real  property.'  N.  Y. — Hillyer 
v.  LeEoy,  179  N.  T.  369,  72  N.  E.  237, 
103  Am.  St.  Eep.  919,  modifying  M 
App.  Div.  129,  82  N.  Y.  Supp.  80. 

Accounting. — Where  the  transfer  of 
personal  property  including  notes  and 
book  accounts  is  set  aside,  there  may 
be  a  reference  to  a  master  to  state  an 
account  charging  the  vendee  with  all 
moneys  received  from  the  debtor  and 
from  the  collection  of  the  notes  and 
accounts  transferred  as  well  as  for  all 
sums  received  from  the  sale  of  the 
goods.  And  to  be  allowed  as  a  credit 
against  such  charges,  all  moneys  paid 
on  the  debtors'  debts  and  all  reason- 
able charges  incurred  for  collecting  the 
notes  and  accounts  and  all  expenses 
for  selling  and  converting  the  goods 
into  money  and  report  the  account  to 
the  court  for  further  action.  Steere  <o. 
Hoagland,  39  111.  264,  271. 

Dpon  a  judgment  setting  aside  a 
transfer  of  all  property,  the  fraudulent 
transferee  will  be  required  to  account 
to  the  extent  of  the  judgment,  for  the 
mesne  rents  and  profits  of  the  real 
estate,  from  the  time  of  the  commence- 
ment of  the  action  in  equity  and  for 
a  receiver.  Hillyer  v.  lie  Boy,  179  JSi . 
T.  369,  72  N.  E.  237,  103  Am.  St.  Eep. 
919,  modifying  84  App.  Div.  129,  82 
N.  Y.  Supp.  80. 

Accounting  for  Rents  and  Profits. 
In  some  jurisdictions  "the  fraudulent 
grantee  must  account  for  the  rents 
and  profits  from  the  time  of  the  fraud- 
ulent conveyance  if  necessary  to  sat- 
isfy complainant's  judgment."  Burne 
v.  Partridge,  61  N.  J.  Eq.  434,  48  Atl. 
770;  Mead  v.  Combs,  19  N.  J.  Eq.  112, 
*.  c,  26  N.  J.  Eq.  173.  See  also  In  re 
Strike,  1  Bland  (Md.)  57. 

In  others  it  is  held  that  he  will  only 
be  required  to  account  from  the  time 
of  the  filing  of  the  bill.     Kitehell  v. 


Jackson,  71  Ala.  556,  562;  Pharis  v. 
Leachman,  20  Ala.  662,  687.  See  also 
Backhouse  v.  Jett,  1  Brock.  500,  2  Fed, 
Oas.  No.  710;  Hillyer  v.  Le  Eoy,  179 
N.  Y.  369,  72  N.  E.  237,  103  Am.  St. 
Eep.  919. 

Accounting  if  Proceeds  Insufficient 
A  judgment  Which  directs  that  the 
property  be  sold  and  that  from  the 
proceeds  plaintiff's  judgment  be  satis- 
fied and  providing  further  that  in  case 
the  proceeds  shall  prove  insufficient  for 
the  payment  of  plaintiff's  claim  an  ac- 
counting of  the  rents  and  profits  be 
had  is  irregular.  Wood  v.  Hunt,  38 
Barb.   (N.  Y.)   302. 

"But  even  where  the  rule  is  estab- 
lished that  a  delay  in  filing  the  bill, 
short  of  the  time  fixed  by  the  statute 
of  limitations  for  barring  the  legal 
right,  is  no  bar  to  the  equitable  relief 
of  setting  aside  the  deed,  in  order  to 
enforce  the  legal  right,  the  delay  in 
filing  the  bill  may  be  a  bar  to  the  re- 
covery on  account  of  back  rents  and 
profits.  Three  Towns  Banking  Go.  v. 
Maddever,  52  L.  J.  Ch.  733  (North,  J., 
1883).  Such  delay  sometimes  disen- 
titles complainant  to  an  accounting, 
even  where  relief,  based  on  equitable 
title,  is  granted.  Harrigan  v.  Smith,  12 
Dick.  Oh.  Eep.  635  (Errors  and  Ap- 
peals, 1899)."  Burne  v.  Partridge,  61 
N.  J.  Eq.  434,  48  Atl.  770. 

22.  La. — Fishel  v.  Irwin,  132  La. 
343,  61  So.  397;  Walton  v.  Bemiss,  16  Ua,. 
140.  See  however  Townsend  v.  Miller, 
7  La.  Ann.  632,  that  creditor  setting 
aside  fraudulent  conveyance  has  pref- 
erence. Ohio. — Stanton  v.  Keyes,  14 
Ohio  St.  443.  Pa.— In  re  Wolff's  Es- 
tate, 52  Pa.  Super.  241.  Term. — Brown 
v.  Morristown  Co-op.  Stove  Co.,  42  S. 
W.  161.  Wash. — Washington  Mill  Oo. 
v.  Sprague  Lbr.  Co.,  19  Wash.  165,  52 
Pac.  1067,  Wis. — Miner  v.  Lane,  87 
Wis.  348,  57  N.  W.  1105. 

Especially  When  Debtor  Is  Deceased. 
Ark. — Jackson  1:  McNabb,  39  Ark.  111. 
Ind.— Bottorff  v.  Covert,  90  Ind.  508; 
MeNaughtin  v.  Lamb,  2  Ind.  642.    Md. 
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in  the  fruits  of  the  litigation,23  and  under  the  practice  permitting  other 
creditors  to  intervene  and  become  parties  to  the  bill,  all  who  do  so  are 
entitled  to  share  pro  rata  with  the  creditors  filing  the  bill,  in  the  fund 
available  for  the  payment  of  debts.24  It  is,  however,  held  when  the  bill 
is  filed  on  behalf  of  a  judgment  creditor  alone,  such  creditor  cannot 


Birely  v.  Staley,  5  Gill  &  J.  432,  25 
Am.  Dee.  303.  N.  Y. — Lore  v.  Dierkes, 
16  Abb.  N.  C.  47.  S.  C— Brockmam  v. 
Bowman,  1  Hill  Bq.  338. 

Contra,  Bank  of  United  States  v. 
Burke,   4   Blackf.    (Ind.)    141. 

The  debtor's  death  during  the  pend- 
ency of  the  action  does  not  prevent 
the  court  directing  the  property  to  be 
sold  by  the  administrator,  but  there  is 
no  authority  to  order  the  proceeds  to 
be  applied  in  payment  of  the  judgment 
to  the  exclusion  of  other  creditors. 
Simons  v.  Busby,  119  Ind.  13,  21  N.  K 
451;  Bottorff  v.  Covert,  90  Ind.  508. 

Eights  of  Creditors  Who  Resist  Ac- 
tion.— Where  the  conveyance  was  to  a 
creditor,  his  resistance  to  the  suit  does 
not  bar  him  from  participating  in  the 
distribution  of  the  grantor's  assets, 
upon  the  conveyance  being  set  aside. 
Brown  v.  Morristown  Co-op.  Stove  Co. 
(Tenn.),  42  S.  W.  161.  But  see  Lore 
v.  Dierkes,  16  Abb.  N.  C.  (N.  Y.)  47; 
Hancock  v.  Wooten,  107  N.  O.  9,  12  S.  E. 
199,  11  L.  B.  A.  466  (that  a  creditor 
who  has  ratified  or  claimed  under  the 
transfer  cannot  participate  in  the  pro- 
ceeds). 

23.  O'Brien  v.  Stambach,  101  Iowa 
40,  60  N.  W.  1133,  63  Am.  St.  Kep. 
368.  See  also  Doherty  v.  Holliday,  137 
Ind.  282,  32  N.  E.  315,  36  N.  E.  907; 
Kennedy  v.  Dodge,  19  Ohio  C.  C.  425, 
10  Ohio  Cir.  Dee.  360. 

The  decree  must  provide  for  all  cred- 
itors. U.  S. — Hatch  v.  Bancroft-Thomp- 
son Co.,  67  Fed.  802,  807.  Mass. 
Crease  v.  Babcock,  10  Mete.  535.  N.  Y. 
Morgan  v.  New  York  &  A.  R.  Co.,  10 
Paige  290,  40  Am.  Dec.  244.  Ore. 
Eleischner  •».  First  Nat.  Bank,  36 
Ore.  553,  54  Pac.  884,  60'  Pac.  603, 
61  Pac.  345,  holding  when  the  proceed- 
ing is  not  instituted  for  the  benefit  of 
all  creditors  the  plaintiffs  and  the  in- 
tervening creditors  alone  are  entitled 
to  be  satisfied,  and  the  surplus  re- 
maining paid  to  the  defendants.  Pa. 
Compare,  however,  Ketner  v.  Donten, 
15  Pa.  Super.  604,  holding  that  a  con- 
veyance is  fraudulent  as  to  all  cred- 
itors in  existence  at  the  time  of  the 
conveyance.  W.  Va.— State  v.  Bowen, 
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38  W.  Va.  91,  18  S.  E.  375,  when 
plaintiff  is  successful  "he  only  recovers 
enough  of  the  property  conveyed  to 
satisfy  his  demand  and  to  the  portion 
of  the  land  so  subjected  and  uncov- 
ered the  law  gives  him  the  priority  of 
lien." 

And  see  also  the  following  cases, 
holding  that  subsequent  creditors  will 
not  be  allowed  to  participate  in  the 
proceeds,  when  the  conveyance  is  set 
aside  at  the  instance  of  existing  cred- 
itors, without  proof  of  fraud  as  to  sub- 
sequent creditors.  Ala. — Kirksey  v. 
Snedeeor,  60  Ala.  192.  N.  Y.— Eeade 
v.  Livingston,  3  Johns.  Ch.  481,  8  Am. 
Dec.  520.  Pa. — Thomson  v.  Dougherty, 
12  Serg.  &  E.  448.  S.  C— Iley  v.  Nis- 
wanger,  1  MeCord  Eq.  518;  Brock  v. 
Bowman,  1  Rich.  Bq.  Oas.  185. 

Creditors  are  to  receive  satisfaction 
according  to  their  legal  priorities.  Ap- 
peal of  Jacoby,  67  Pa.  434;  Curlee  v. 
Rembert,  37  S.  C.  214,  15  S.  E.  954; 
Gracey  ry.  Davis,  3  Strobh.  Eq.  (8.  O.) 
55,  55  Am.  Dee.  663;  Heath  v.  Bishop, 
4  Rich.  Eq.  (S.  to)  46,  58,  55  Am.  Dec. 
654. 

Husband  and  Wife — When  a  convey- 
ance by  a  husband  to  a  wife  is  set 
aside,  in  the  absence  of  actual  fraud, 
she  is  entitled  to  have  first  paid  to 
her  from  the  funds  derived  from  the 
sale  of  the  property  the  amount  of  her 
total  property,  and  the  separate  prop- 
erty which  she  has  acquired  by  lucra- 
tive title,  and  which  came  into  the  pos- 
session during  coverture  and  was  used 
by  him,  before  the  fund  is  divided 
among  the  husband's  creditors,  llfield 
v.  De  Baca,  13  N.  M.  32,  79  Pac.  723, 
affirmed,  14  N.  M.  65,  89  Pac.  244. 

24.  U.  S.— Day  v.  Washburn,  24 
How.  352,  16  L.  ed.  712.  Ind.— Bottorff 
v.  Covert,  90  Ind.  508.  Net).— Nebraska 
Nat.  Bank  v.  Hallowell,  63  Neb.  308, 
323,  88.  N.  W.  556.  N.  C— Monroe  v. 
Lewald,  107  N.  C.  655,  12  S.  E.  287. 
Ohio. — Pendery  v.  Allen,  9  Ohio  0.  O. 
245.  Pa. — Johnston  v.  Markle  Paper 
Co.,  153  Pa.  189,  25  Atl.  560,  885;  Thom- 
son t\  Dougherty,  12  Serg.  &  K.  448. 
Tenn. — Levering  v.  Norvell,  9  Baxt. 
176;  Rains  v.  Rainey,  11  Humph.  261. 
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include  in  the  decree  a  later  judgment  secured  by  him  against  the  de- 
fendant.25 

2.  Priorities.  —  Other  jurisdictions  hold  that  a  party  filing  a  cred- 
itor's bill  is  entitled  to  priority  over  such  bills  subsequently  filed  and 
over  other  creditors  generally,  and  the  complainant  is  entitled  to  have 
the  assets  of  an  insolvent  estate  first  applied  to  the  payment  of  his 
claim.26 

3.  Surplus.  —  A  decree  setting  aside  a  transfer  as  fraudulent  and 


But  see  where  other  creditors  failed 
to  apply  for  leave  to  come  in.  Warden 
v.  Browning,  12  Hun   (N.  Y.)   497. 

25.  National  State  Bank  v.  MeCor- 
mick  (N.  J.),  44  Atl.  706.  See  also 
Ianch  v.  De  Socarras,  56  N.  J.  Eq.  524, 
38  Atl.  381. 

26.  HI.— Cole  v.  Markle,  98  111.  58, 
38  Am.  Eep.  83;  Kappleye  v.  The  Inter- 
national Bank,  93  111.  396;  Goodman  v. 
Kopperl,  67  111.  App.  402.  la.— Kister- 
son  v.  Tate,  94  Iowa  665,  63  N.  W.  350, 
58  Am.  St.  Bep.  419;  Bridgman  &  Co. 
v.  McKissick,  15  Iowa  260.  Ind. — United 
States  Bank  v.  Burke,  4  Blaekf.  141. 
Mass. — Bernard  v.  Barney  Myroleum 
Co.,  147  Mass.  356,  17  N.  E,  887.  Mo. 
City  of  St.  Louis  v.  O'Neill  Lbr.  Co., 
114  Mo.  74,  21  S.  W.  484.  W.  Va* 
Clark  v.  Figgins,  31  W.  Va.  156,  5  S.  E. 
643,  13  Am.  St.  Bep.  860,  subject  to 
valid  prior  liens. 

Priorities. — "The  creditor  who  first 
attacks  a  fraudulent  conveyance  ob- 
tains a  lien  by  the  institution  of  his 
suit,  and  preferences  among  all  of 
them  are  determined  by  the  dates  of 
the  commencement  of  their  suits,  if 
separate  suits  are  brought,  or  of  the 
commencement  of  the  suit  and  the  filing 
of  petitions,  if  all  assert  their  rights 
in  the  same  suit."  Gilbert  v.  Peppers, 
65  W.  Va.  355,  64  S.  E.  361,  36  L.  R.  A. 
(N.  S.)  1181;  Foley  v.  Buley,  50  W.  Va. 
158,  40  S.  E.  382,  55  L.  E.  A.  916;  Olark 
v.  Figgins,  31  W.  Va.  156,  5  S.  E.  643, 
13  Am.  St.  Bep.  860.  See  also  Geiser 
Mfg.  Co.  v.  Chewning,  52  W.  Va.  523, 
44  S.  E.  193. 

In  Bank  v.  Prager,  50  W.  Va.  660, 
41  S.  E.  363,  the  court  referring  to  the 
statement  contained  in  Syllabus  5,  First 
Nat.  Bank  v.  Parsons,  42  W.  Va.  137, 
24  S.  E.  554,  holds,  that  the  statement 
in  such  syllabus  is  not  applicable  in  a 
suit  to  set  aside  a  fraudulent  convey- 
ance under  section  1,  chap.  74  of  the 
code. 

Priority  in  Distribution. — "General 
creditors  by  filing  a  bill  to  cancel  a 


fraudulent  conveyance  of  their  debtor, 
acquire  a  specific  lien  on  the  property 
conveyed  and  gain  thereby  a  priority 
in  the  distribution  of  the  fund  recov- 
ered." Boyd  v.  Arnold,  103  Ark.  105, 
146  S.  W.  118.  Also  Plummer  v.  School 
District,  90  Ark.  236,  118  S.  W.  1011, 
134  Am.  St.  Bep.  28,  17  Am.  &  Eng. 
Ann.  Cas.  508;  Senter  v.  Williams,  61 
Ark.  189,  32  S.  W.  490,  54  Am.  St. 
Bep.  200.  Nor  is  such  preference  dis- 
placed by  the  filing  of  an  action  by  a 
trustee  in  bankruptcy  to  set  aside  the 
conveyance.  Boyd  v.  Arnold,  103  Ark. 
105,  146  S.  W.  118;  Taylor  v.  Taylor, 
59  N.  J.  Eq.  86,  45  Atl.  440. 

A  junior  judgment  creditor,  who  files 
a  bill  to  set  aside  a  conveyance  made 
by  the  debtor  as  fraudulent  and  to 
subject  the  land  to  his  judgment,  and 
who  obtains  a  decree  in  his  favor,  ac- 
quires a  lien  superior  to  a  lien  of  a 
senior  judgment  creditor,  who  by  vir- 
tue of  an  execution  under  his  judgment 
previously  sold  the  land,  though  the 
legal  title  thereto  was  not  in  the  debt- 
or. Sitley  &  Son  v.  Morris,  73  N.  J. 
Eq.  197,  67  Atl.  780.  Also  Doster  <o. 
Manistee  Nat.  Bank,  67  Ark.  325,  55 
S.  W.  137,  77  Am.  St.  Eep.  116,  48 
L.  B.  A.  334;  Lane  ".  Union  National 
Bank,  75  111.  App.  20,9,  affirmed,  111 
111.  171,  52  N.  E,  361,  69  Am.  St.  Eep. 
216. 

In  Ohio  when  proceeding  under 
§5464,  Eev.  St.,  the  judgment  provides 
that  the  judgment  be  set  aside  as  to 
the  plaintiff  and  the  fraudulent  con- 
veyance removed  as  a  cloud  on  the 
title.  Where  the  proceeding  is  under 
§§6343  and  6344,  Eev.  St.,  such  a  judg- 
ment is  not  authorized;  a  trustee  must 
be  appointed  and  the  conveyance  set 
aside  and  the  property  sold  and  admin- 
istered for  the  benefit  of  all  the  cred- 
itors. Kennedy  v.  Dodge,  19  Ohio  C.  C 
425,  10  Ohio  Cir.  Dec.  360. 

The  effect  of  a  judgment  obtained 
by  a  creditor  of  inferior  rank,  setting 
aside  a  first  judicial  mortgage  on  the 
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directing  a  sale  should  provide  that  any  balance  remaining  after  the 
satisfaction  of  the  complainant's  claims  should  be  paid  to  the  grantee." 

4.  Reimbursement  for  Expenditures.  —  If  the  grantee  has  been  a 
conscious  participant  in  the  fraud,  he  is  not,  as  against  creditors,  en- 
titled to  reimbursement  for  taxes  paid  by,  or  incumbrances  discharged 
by  him,28  but  otherwise  he  is  entitled  to  reimbursement,  to  be  provided 
for  in  the  decree.29 

5.  Fixing  Amount  Due  Creditors.  —  The  judgment  should  specifi- 
cally determine  and  state  the  amount  due  to  each  creditor,30  and  the 


property  of  a  common  debtor,  "so  far 
as  that  creditor's  rights"  are  concerned 
"not  as  simulated,"  but  as  "fraud- 
ulent," does  not  inure  to  the  benefit 
of  all  the  creditors  of  the  debtor.  As 
between  the  party  holding  the  judicial 
mortgage  and  creditors  not  attacking, 
rights  are  to  be  determined  by  the 
order  of  registry.  The  plaintiff  in  the 
revocatory  action  takes  from  the  money 
falling  to  the  first  judicial  mortgage 
creditor  the  amount  necessary  to  pay 
his  claim,  and  the  judicial  mortgage 
creditor  to  that  extent  is  thrown  be- 
hind (as  an  ordinary  creditor)  the 
subsequent  mortgages,  which  it  would 
otherwise  prime,  but  for  any  surplus 
above  that  amount  it  retains  its  prior- 
ity of  rank  over  subsequent  creditors 
not  attacking  it.  Stubbs  v.  Lee,  105 
La.  642,  30'  So.  169. 

Judgment  Based  on  Partly  Subsequent 
Debt. — If  a  judgment,  recovered  subse- 
quent to  a  fraudulent  conveyance  by  the 
debtor,  is  based  in  part  upon  indebted- 
ness contracted  prior,  and  in  part  upon 
indebtedness  contracted  subsequnt  to 
the  making  of  that  conveyance,  such 
judgment  is  a  lien  upon  the  estate  of 
the  fraudulent  grantor,  but  only  to  the 
extent  of  the  indebtedness  antedating 
the  conveyance.  Henderson  v.  Hender- 
son, 133  Pa.  389,  19  Atl.  424,  19  Am. 
St.  Eep.   650. 

In  Jackson  v.  Holbrook,  36  Minn. 
494,  32  N.  W.  852.  1  Am.  St.  Eep.  683, 
the  court  discusses  at  considerable 
length  the  priorities  of  lien  creditors, 
both  in  that  and  other  jurisdictions. 

Superior  Lien  Creditors. — Where  a 
fraudulent  grantee  mortgages  the  prop- 
erty at  the  request  of  his  grantor,  to 
creditors  of  the  latter,  the  lien  obtained 
thereby  is  prior  to  the  rights  of  a  cred- 
itor at  whose  instance  the  conveyance 
is  set  aside.  Gustine  v.  Stoddard,  23 
Hun  (N.  Y.)  99.    See  also  as  to  cred- 
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itors  whose  liens  attached  prior  to  the 
conveyance.  Appeal  of  Hoffman,  44  Pa. 
95 ;  Appeal  of  Byrod,  31  Pa.  241. 

27.  U.  S.— Lee  v.  Hollister,  5  Fed. 
752.  Cal. — Emmons  v.  Barton,  109  (Jal. 
662,  42  Pac.  303.  D.  C — Breneman  *. 
Herdman,  35  App.  Cas.  27.  la. — Mallow 
v.  Walker,  115  Iowa  238,  88  N.  W.  452, 
91  Am.  St.  Eep.  158.  Ky. — Porter  v. 
Hart  County  Dep.  Bank  and  Tr.  Co.,  29 
Ky.  L.  Eep.  1041,  96  S.  W.  832.  Mass. 
Allen  v.  Trustees  of  Ashley  School 
Fund,  102  Mass.  262.  N.  Y.— Welch  v. 
Tobias,  7  N.  Y.  St.  297;  Wood  v. 
Hunt,  38  Barb.  302.  N.  C— Williams 
v.  Avent,  40  N.  C.  47. 

See  also  Fleischner  v.  First  Nat. 
Bank,  36  Ore.  533,  54  Pac.  884,  60 
Pac.  603,  61  Pac.  345. 

Where  the  proceeds  of  a  sale  of  the 
land  of  a  debtor  under  an  order  direct- 
ing that  the  proceeds  shall  be  paid  into 
court  for  distribution  between  judg- 
ment creditors  are  in  court,  and  the 
parties  in  interest  are  before  it,  an 
order  for  distribution  will  be  made 
without  the  giving  of  notice  of  a  hear- 
ing thereon.  Sitley  &  Son  v.  Morris, 
73  N.  J.  Eq.  197,  67  Atl.  789. 

28.  Lynch  V.  Burt,  13?  Fed.  417,  432, 
67  C.  C.  A.  305;  Burt  v.  Gotzian  &  Co., 
102  Fed.  937,  43  C.  C.  A.  50,  69;  Guck- 
enheimer  v.  Angevine,  81  N.  Y.  394. 

29.  U.  S. — 'Clements  v.  Moore,  6 
Wall.  29.9,  18  L.  ed.  786;  Lynch  v. 
Burt,  132  Fed.  417,  432,  67  C  U.  A. 
305-;  Voorhies  v.  Blanton,  89  Fed.  S85, 
32  C.  C.  A.  384.  la.— Garner  v.  Philips, 
35  Iowa  597.  Md.— Milholland  v.  Tif- 
fany, 64  Md.  455,  2  Atl.  831.  N.  T. 
Boyd  v.  Dunlap,  1  Johns.  Ch.  478.  N.  D. 
Daisy  Eoller  Mills  v.  Ward,  6  N.  1>. 
317,  70  N.  W.  271. 

30.  Oliver  Finnie  Grocery  Co.  ». 
Bodenheimer,  77  Miss.  415,  27  So.  613; 
Peale  v.  Grossman,  70  W.  Va.  1,  73  S.  B. 
46. 
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court  may  require  the  creditors  to  prove  their  claims  for  the  purpose 
of  determining  how  much  is  due  them.31 

H.  Time  foe  Rendering  Judgment.  —  The  provisions  of  the  United 
States  Revised  Statutes,32  providing  for  a  summary  judgment  at  the 
return  term  on  motion,  when  suit  is  brought  against  any  delinquent 
for  public  money,  has  no  application  in  actions  of  this  character.33  A 
general  finding  may  be  made  at  one  term  to  the  effect  that  the  trans- 
action was  fraudulent  and  the  conveyance  should  be  set  aside,  and  at 
another  term  make  the  necessary  specific  findings  and  appropriate 
decretal  orders  respecting  the  amount  and  the  claims  of  each  separate 
creditor.3* 

I.  Personal  Judgment.  —  1.  Right  Thereto.  —  The  general  rule 
is  that  the  judgment  against  the  grantee  should  not  he  a  personal  judg- 
ment, but  should  subject  the  property  to  the  satisfaction  of  plaintiff's 
claim.35  But  the  court  may  order  that  a  personal  judgment  be  rend- 
ered against  the  debtor  for  any  balance  of  the  debt  which  may  remain 
unpaid  after  the  sale  of  the  property.36  And  where  the  fraudulent 
grantee  has  disposed  of  the  property,  or  it  is  so  concealed  by  him  that 
it  cannot  be  identified,  or  has  by  some  act  of  his  own  depreciated  the 


31.  Virginia-Carolina  Chemical  Co. 
v.  Hunter,  94  S.  C.  65,  77  S.  E.  751. 

32.  U.  8.  Eev.  St.,  §957. 

33.  United  States  v.  Ingate,  48  Fed. 
251. 

34.  Doherty  v.  Holliday,  137  lnd. 
282,  32  N.  E.  315,  36  N.  E.  907. 

35.  la.— Morrell  v.  Sharp,  74  N.  W. 
749.  N.  Y. — Harrison  v.  Obermeyer  & 
Liebmann  Brew.  Co.,  64  App.  Div.  499, 
72  N.  Y.  Supp.  270.  S.  D. — Louder  v. 
Hunter,  142  N.  W.  251.  Tex.— May  v. 
Merchants  Nat.  Bank  of  Mt.  Vernon, 
152  S.  W.  1194. 

See  also  United  States  Trust  Co.  v. 
Sedgwick,  97  U.  S.  304,  24  L.  ed.  954; 
Phipps  <o,  Sedgwick,  95  U.  S.  3,  24  L. 
ed.  591. 

When  Permissible. — Where  a  hus- 
band and  a  wife  confederate  to  de- 
fraud creditors  by  transferring  prop- 
erty of  the  husband  to  the  wife,  and 
such  property  is  sold  to  an  innocent 
third  party,  so  that  it  cannot  be 
reached  by  the  creditors  of  the  hus- 
band, a  personal  judgment  may  be  en- 
tered against  the  wife  for  the  proceeds 
of  such  sale,  provided  it  appears,  or  is 
fairly  to  be  presumed,  that  she  still  re- 
tains such  proceeds  or  her  separate  es- 
tate has  had  the  benefit  thereof.  Shel- 
don v.  Parker,  06  Neb.  610,  92  N.  W. 
923,  95  N.  W.  1015. 

The  court  may,  however,  when  the 
exigencies  of  a  particular  case  require 
it,  award  a  personal  judgment  against 


a  party  in  lieu  of  setting  aside  the 
conveyance.  Fox  v.  Erbe,  100  App. 
Div.  343,  91  N.  Y.  Supp.  832,  affirmed, 
184  N.  Y.  542,  76  N.  E.  1095. 

A  plaintiff  cannot  in  a  direct  pro- 
ceeding against  one  who  has  purchased 
goods  from  an  insolvent  debtor,  for  the 
purpose  of  hindering,  delaying  and  de- 
frauding the  creditors  of  such  debtor, 
obtain  a  personal  judgment  against  such 
purchaser  unless  he  has  obtained  a  lien 
upon  such  goods  by  attachment  or 
otherwise.  Blum  v.  Goldman,  66  Tex. 
621,  1  S.  W.  899 ;  Le  Gierse  v.  Kellum, 
66  Tex.  242,  18  6.  W.  509;  Mcintosh  & 
Warren  v.  Owosso  Carriage  &  Sleigh  Oo. 
(Tex.  Civ.  App.),  146  S.  W.  239;  Kess- 
ler  v.  Halff,  21  Tex.  Civ.  App.  91,  51 
S.  W.  48. 

36.  Citizens  Mutual  Ins.  Co.  v. 
Ligon,  59  Miss.  305. 

Against  Both  Grantor  and  Grantee. 
Judgment  for  any  deficiency  may  un- 
der some  circumstances  be  rendered 
against  both  the  fraudulent  grantor 
and  the  fraudulent  grantee.  Eingold  v. 
Suiter,  35  W.  Va.  186,  13  S.  E.  46; 
Hinton  v.  Ellis,  27  W.  Va.  422.  See 
also  Ferguson  v.  Hillman,  55  Wis.  181, 
12  N.  W.  389;  Vance  Shoe  Co.  v. 
Haught,  41  W.  Va.  275,  23   S.  E.  553. 

Where  the  action  may  be  brought  by 
a  simple  contract  creditor,  judgment  for 
the  debt  may  be  rendered,  though  the 
charge  of  fraud  is  not  proven.  Pigue 
V,  McFerrin,  12  Lea  (Tenn.)  645.    See, 
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value  of  the  property,  a  personal  judgment  may  be  rendered  against 
him  for  the  proceeds,  or  the  value  of  the  property.37  In  order  to  au- 
thorize a  personal  judgment  against  the  fraudulent  grantee  the  facts 
upon  which  such  a  judgment  is  asked  must  be  set  out  in  the  petition/8 

2.  Personal  Judgment  In  Lieu  of  Setting  Aside  Conveyance. —A 

personal  judgment  may  be  awarded,  if  required  by  the  exigencies  of 
the  case,  in  lieu  of  setting  aside  the  conveyance.39 

3.  Damages.  —  When  knowledge  of  the  fraud  in  the  transferee  is 


however,  Citizens  Mutual  Ins.  Co.  v, 
Ligon,  59  Miss.  305,  that  where  plain- 
tiff fails  to  maintain  his  cause  of  ac- 
tion to  set  aside  the  conveyance  for 
fraud,  he  ought  to  be  remitted  to  a 
court  of  law  to  establish  and  enforce 
his  demand. 

37.  N.  Y.— Murtha  v.  Curley,  90  N. 
Y.  372;  Mallouk  v.  American  Exchange 
Nat.  Bank,  142  N.  Y.  Supp.  724.  Pa. 
Heath  ».  Page,  63  Pa.  108,  3  Am.  Kep. 
533.  Term. — Solinsky  v.  Lincoln  Sav- 
ings Bank,  85  Tenn.  368,  4  S.  W.  836. 
Wis. — Ferguson  v.  Hillman,  55  Wis.  181, 
12  N.  W.  389. 

See'  also  Greer  v.  Wright,  6  Gratt. 
(Va.)   154,  52  Am.  Dec.  111. 

When  such  a  transfer  is  made  by 
the  vendee,  and  he  received  the  pro- 
ceeds of  the  sale,  a  personal  judgment 
may  be  entered  against  him.  Best  v. 
Fuller  &  Fuller  Co.,  185  111.  43,  56 
N.  E.  1037,  affirming  85  111.  App.  500. 

Where  a  fraudulent  purchaser  still 
owns  the  property,  the  creditor  must 
subject  it,  and  can  not  take  a  personal 
money  decree  for  his  debt,  or  the  value 
of  the  property,  against  the  purchaser; 
but  if  the  fraudulent  purchaser  has 
sold  the  property  to  a  bona  fide  pur- 
chaser, so  that  it  cannot  be  reached, 
the  creditor  may  have  a  money  decree 
against  the  fraudulent  purchaser  for 
the  amount  he  received  for  the  prop- 
erty, or,  if  that  be  less  than  its  actual 
value,  then  for  such  value;  and,  if  the 
bona  fide  purchaser  yet  owes  for  the 
property,  the  money  in  his  hands  may 
be  followed,  and  subjected  in  his  hands. 
Vance  Shoe  Co.  v.  Haught,  41  W.  Va 
275,  '23  S.  E.  553. 

Where  a  judgment  is  entered,  de- 
claring a  transfer  to  have  been  fraud- 
ulently made  by  the  debtor  and  it  ap- 
pears the  property  has  passed  into  the 
hands  of  a  bona  fide  purchaser  for 
value,  the  court  will  order  a  personal 
judgment  for  the  amount  of  the  ored- 
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itor's  claim  against  the  judgment  debt- 
or or  if  he  is  deceased,  against  his  es- 
tate. South  Omaha  Nat.  Bank  v.  Boyd 
79'  Ark.  215,  97  S.  W.  288. 

38.  Md. — Chatterton  v.  Mason,  8fl 
Md.  236,  37  Atl.  960.  Mo.— Schneider 
v.  Patton,  175  Mo.  684,  75  S.  W.  155. 
Tex. — Carpenter  v.  Knapp,  1  White  & 
W.  'Civ.   Cas.,    §1111. 

It  is  not  sufficient  to  merely  request 
such  relief  in  the  prayer.  Schneider  v. 
Patton,  175.  Mo.  684,  75  S.  W.  155. 

Where  the  vendee  has  converted  part 
of  the  property  conveyed  to  his  own 
use,  the  court  may  decree  that  a  judg- 
ment be  entered  against  him  for  the 
value  of  the  property  so  appropriated. 
Penney  v.  McCulloch,  134  Ala.  580,  33 
So.  665. 

When  a  fraudulent  vendee  places  the 
property  of  his  fraudulent  vendor  out 
of  the  reach  of  the  creditor,  he  is  liable 
for  the  value  thereof  to  creditors. 
Williamson  v.  Williams,  11  Lea  (Tenn.) 
355,  370,  and  cases  cited;  Solinsky  V. 
Lincoln  Sav.  Bank,  85  Tenn.  368,  4 
S.  W.  836;  Wicks  v.  Caruthers,  13  Lea 
(Tenn.)  353,  364.  As  a  basis  for  such 
a  judgment  there  must  not  only  be  an 
allegation  of  a  fraudulent  purchase  of 
property,  but  also  an  allegation  that  the 
property  has  been  placed  out  of  the 
reach  of  creditors.  Wheeler  v.  Giddens 
(Tenn.),  59  S.  W.  181. 

When  Personal  Judgment  Not  Author- 
ized.— Where  the  fraudulent  vendee  has 
fully  disposed  of  the  property  and  the 
proceeds  of  the  goods  so  disposed  of 
by  him  before  the  suit  was  instituted, 
a  personal  judgment  therefor  against 
him  should  not  be  awarded.  Morton  V. 
Denham,  39  Ore.  227,  64  Pac.  384. 

As  to  when  a  judgment  in  personam 
against  the  grantee  is  not  proper,  lee 
Wise  v.  Pfaff,  95  Md.  576,  56  Atl.  815. 

39.  Fox  v.  Erbe,  100  App.  Div.  343, 
91  N.  Y.  Supp.  832,  affirmed,  184  N.  Y. 
542,  76  N.  E.  1005. 
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found,  the  judgment  may  provide  that  he  be  charged  with  its  use  and 
for  damages  to  it  while  in  his  possession.40 

J.    Inteeest.  —  It  is  proper  to  allow  interest.41 

K.  The  Decree.  —  1.  General  Rule.  —  The  decree  must  be  con- 
sistent with  the  case  made  by  the  pleadings,42  and  responsive  to  the 
issues.43  When  the  court  in  the  decree  refers  to  the  evidence  upon 
which  the  facts  are  found,  and  it  fails  to  support  the  finding,  the  de- 
cree cannot  stand.44  The  court  cannot  make  a  decree  adjudging  the 
title  to  be  in  the  defendants,  and  that  the  land  in  question  constituted 
their  homestead.45 

2.  Who  Bound  by  Decree.  —  One  who  is  directly  interested  in  the 
suit  and  has  knowledge  of  its  pendency,  and  refuses  or  neglects  to  ap- 
pear and  avail  himself  of  his  rights,  is  as  effectually  bound  by  the  de- 
cree as  if  he  were  a  party.46 

3.  Fixing  Homestead  and  Dower.  —  Homestead  and  dower  rights 
need  not  be  provided  for  in  the  decree,  as  they  are  not  affected  thereby.47 


40.  Thompson  v.  Johnson,  55  Minn. 
515,  57  N.  W.  223. 

41.  Morrell  v.  Sharp  (Iowa),  74  JM. 
W.  740. 

If  proceeds  are  sufficient  to  pay  cred- 
itors in  full,  they  are  entitled  to  full  in- 
terest. In,  re  Strike,  1  Bland  (Md.) 
57. 

A  prayer  for  general  relief  is  suffi- 
cient to  warrant  the  allowance  of  in- 
terest in  the  judgment.  Beall  v.  Silver, 
2  Eand.  (Va.)  401. 

42.  James  H.  Bice  Co.  v.  McJohn, 
244  111.  264,  271,  91  N.  E.  448. 

A  decree  which  in  one  breath  voids 
the  sale  and  in  the  next  treats  it  as 
valid,  is  inconsistent.  Spindle  v.  Hyde 
247  Mo.  32,  152  S,  W.  19. 

43.  Pinch  v.  Kent,  24  Mont.  268,  61 
Pac.  653. 

Where  the  bill  charges  fraud  and  in 
the  decree  not  one  word  is  said  about 
fraud,  but  there  is  inferentially  what 
is  tantamount  to  a  finding  against  the 
existence  of  fraud  and  construes  the 
conveyances  to  constitute  a  blanket 
equitable  mortgage  with  right  of  re- 
demption, such  decree  departs  radical- 
ly from  the  issues  tendered.  Spindle 
v.  Hyde,  247  Mo.  32,  152  S.  W.  19. 

44.  Kennedy  v.  Merriam,  70  111.  228. 
See  also  the  title  "Decrees,"  Vol.  6, 
p.  777. 

45.  Hopes  v.  Jenerson,  45  Fla.  556, 
34  So.  955,  110  Am.  St.  Eep.  79. 

46.  Abramson  v.  Horner,  115  Md. 
232,  80  Atl.  907;  Williams  v.  Snelby, 
92  Md.  9,  48  Atl.  43. 

Under    the    Massachusetts    statute 


(Rev.  L.,  cb.  159,  §3,  el.  8)  a  decree, 
directing  that  in  the  event  that  the 
defendant  debtor  fail  to  pay  the 
amount  specified  therein,  within  thirty 
days  from  the  date  of  the  decree,  then 
an  execution  against  the  property  al- 
leged to  have  been  fraudulently  con- 
veyed, will  be  sustained,  the  court  hav- 
ing found  that  the  real  estate  was 
purchased  and  paid  for  by  the  defend- 
ant debtor,  while  the  record  title  was 
conveyed  to  a  third  party  with  intent 
to  defeat,  delay  and  defraud  creditors. 
Gahm  is.  Wlallaee,  206  Mass.  39,  91  N.  E. 
1002. 

But  see  Tudor  v.  Tudor,  80  Vt.  220, 
67  Atl.  539,  130  Am.  St.  Eep.  977,  hold- 
ing that  though  a  conveyance  was,  as 
between  the  parties,  within  Vt.  St.  4965 
providing  that  all  fraudulent  convey- 
ances shall  be  "null  and  void,"  the 
fraudulent  grantee  having  conveyed  the 
property  to  a  third  person,  who  was 
not  made  a  party  to  a  suit  in  chancery 
by  the  vendor's  creditors  to  subject  the 
land  to  their  claims,  he  was  not  bound 
by  a  decree  in  favor  of  the  orators. 

47.  Mitchell  v.  Sawyer,  115  111.  650, 
5  N.  E.  109. 

But  the  court  may  appoint  commis- 
sioners to  set  off  the  homestead,  and 
order  the  sale  of  the  excess.  Benton 
v.  Collins,  125  N.  C.  83,  34  N.  E.  242, 
47  L.  E.  A.  33.  And  see  Walters  v. 
Cantrell  (Tex.  Civ.  App.),  66  S.  W.  790. 
Compare,  Doyle  v.  Pirst  Nat.  Bank  (Tex. 
Civ.  App.),  50  S.  W.  480,  that  the  court 
is  not  required  to  set  off  the  home- 
stead. 
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XVIII.  COSTS  AND  ATTORNEYS'  FEES.  — Where  attorneys' 
fees  are  proper  the  order  of  reference  on  the  accounting  may  contain 
a  provision  to  inquire  into  and  report  a  suitable  amount  therefor.48 
Costs  when  allowed  should  be  provided  for  in  the  judgment,49  and  may 
be  directed  to  be  first  paid  out  of  the  proceeds  of  the  sale.50 

XIX.  REVIEW.  —  A.  "Who  Mat  Appeal.  —  A  creditor  who  was 
a  proper,  though  not  a  necessary  party,  and  who  has  answered  may 
appeal,  though  he  has  asked  for  the  same  relief  as  is  asked  for  in  the 
petition.51 

B.  What  Questions  Reviewed.  —  The  general  rule52  that  only 
those  questions  which  were  presented  and  decided  below  may  be  con- 
sidered on  appeal  is  applied  in  actions  to  set  aside  fraudulent  convey- 


48.  Armour  Packing  Co.  v.  London, 
53  S.  G.  539,  31  S.  E.  500. 

In  an  action  by  a  wife  to  set  aside 
as  fraudulent  a  conveyance  by  her  hus- 
band, an  allowance  of  an  attorney's  fee 
is  unwarranted.  Pickel  v.  Pickel,  243 
Mo.   641,  147  S.  "W.  1058. 

Attorney's  Fees. — Attorney's  fees 
may  be  allowed  to  be  deducted  from 
the  amount  of  proceeds  applied  to  the 
creditor's  claims,  as  in  the  event  that 
the  property  sell  for  more  than  enough 
to  pay  the  claims  of  creditors,  the 
balance  belonging  to  the  defendants 
should  not  be  diminished  by  any  por- 
tion of  said  fee.  Wagener  v.  Mars,  27 
S.  C.  97,  2  S.  E.  844. 

49.  Oliver  Einnie  Grocery  Co.  v.  Bo- 
denheimer,  77  Miss.  415,  27  So.  613.  See 
also  Morrell  v.  Sharp  (Iowa),  74  N.  W. 
749.  See  also  the  title  "Costs,"  Vol. 
5,  p.  917. 

The  creditor,  setting  aside  the  con- 
veyance in  the  first  place,  is  entitled 
to  an  allowance  for  his  costs  and  ex- 
penses necessarily  incurred,  even  when 
the  recovery  inures  to  the  benefit  of 
all  the  creditors.  Eains  v.  Bainey,  11 
Humph.   (Tenn.)   261. 

They  may  be  allowed  against  the 
grantor  when  he  is  made  a  party  al- 
though he  may  have  disclaimed  interest 
and  excepted  to  his  being  joined.  Bird- 
well  v.  Butler,  13  Tex.  338. 

In  an  action  by  an  executor  or  ad- 
ministrator of  an  estate  to  set  aside  a 
conveyance  as  fraudulent,  it  is  proper 
to  satisfy  the  expenses  of  the  litiga- 
tion out  of  the  property  fraudulently 
conveyed.  Lynch 's  Admr.  v.  Murray, 
86  Vt.  I,  83  Atl.  746. 

Liability  of  Innocent  Grantee  for 
Costs. — When  an  innocent  grantee  is  at 
Mb  own  request,  made  a  party  to  the 
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action  after  the  hearing,  but  before  the 
entry  of  the  decree  and  thereafter  the 
litigation  is  carried  on  mainly  foT  his 
benefit,  upon  the  entry  of  a  decree  set- 
ting aside  the  conveyance  as  fraud- 
ulent, such  grantee  is  chargeable  with 
the  taxable  costs  incurred  from  the 
time  he  becomes  a  party  in  interest, 
Lynch  v.  Burt,  132  Fed.  417,  67  C.  C. 
A.   305. 

It  is  improper  to  charge  a  party  with 
costs,  who  though  he  was  made  a  party 
to  the  action,  was  neither  a  necessary 
or  proper  party  as  there  was  no  privity  . 
shown  between  him  and  the  plaintiff, 
he  having  no  personal  interest  in  the 
subject-matter  of  the  controversy  other 
than  as  an  officer  of  the  corporation 
to  which  the  property  was  conveyed. 
Voorhees  v.  Unger,  142  App.  Div.  543, 
127  N.  Y.  Supp.  11. 

Where  a  wife  who  had  only  an  in- 
choate right  of  dower,  participated  in 
the  suit  and  voluntarily  filed  an  answer 
denying  the  charges  of  fraud  and  ap- 
peared by  counsel  on  the  hearing  of 
the  cause,  in  an  effort  to  support  the 
proof  of  the  statements  of  her  answer, 
it  is  not  an  abuse  of  discretion  to  treat 
her  as  liable  with  the  other  defendants 
for  costs.  Scott  v.  Aultman  Co.,  211 
111.  612,  71  N.  E.  1112,  103  Am.  St. 
Rep.   215. 

50.  Hinton  v.  Ellis,  2>7  W.  Va.  422. 

51.  Bowlus  v.  Shanabarger,  10  Ohio 
Cir.  Dec.  167,  19  Ohio  C.  C.  137. 

The  right  to  appeal  does  not  depend 
on  whether  the  appellant  is  an  "exist- 
ing" or  "subsequent"  creditor.  Bow- 
lus v.  Shanabarger,  10  Ohio  C.  D.  167, 
19  Ohio  C.   C.  137. 

52.  See  2  Standard  Peoc.  2J6,  247, 
250,  and  the  title  "Writ  of  Error." 
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ances.53  The  usual  exceptions  to  this  rule54  are  likewise  applied.55 
C.  Who  May  Present  Error.  —  The  fraudulent  grantee  cannot 
raise  any  question  as  to  the  priority  of  the  creditors  in  the  proceeds.08 
The  question  of  whether  there  was  fraud  can  only  be  raised  by  the 
alienee  and  not  by  the  debtor.57 

XX.  CRIMINAL  PROCEEDINGS.  —  The  fraudulent  transfer  of 
property  with  intent  to  defraud  creditors  is  made  a  penal  offense  in 
some  states.68    The  general  rule  that  an  indictment  describing  the  of- 


53.  That  there  was  no  lien  on  the 
property  in  favor  of  the  judgment  cred- 
itor. French  v.  Commercial  Nat.  Bank, 
199  HI.  213,  222,  65   N.   E.   252. 

The  failure  to  allege  the  obtaining 
of  a  judgment  (Birely  v.  Staley,  5  Gill 
&  J.  [Md.]  432, '25  Am.  Dec.  303),  or 
the  return  of  the  execution  nulla  bona. 
Martz  <o.  Pfeiffer,  80  Ky.  600;  Barton 
v.  Barton,  80  Ky.  212;  Hill  v.  Cannon, 
6  Ky.  L.  B'ep.  591. 

Failure  to  plead  a  homestead  right 
is  waived,  unless  objection  made  when 
evidence  is  offered.  Ziekel  v.  Douglass, 
88  Mo.  382.  See  also  Manseau  v.  Muel- 
ler, 45  "Wis.  430. 

That  an  execution  on  the  judgment 
had  not  been  issued  to  the  sheriff  at 
the  time  the  bill  was  filed.  French  v. 
Commercial  Nat.  Bank,  199  HI.  213,  222, 
65  N.  E.  252. 

Where  the  defendants  who  might  be 
affected  do  not  appeal  from  the  judg- 
ment, objections  to  the  jurisdiction  of 
the  court  by  reason  of  the  amount  in 
controversy,  or  that  there  was  a  mis- 
joinder of  parties,  cannot  for  the  first 
time  be  raised  on  appeal.  Singletary  v. 
Boerner-Morris  Candy  Co.,  129  Ky.  556, 
564,  112  S.  W.  637. 

Where  there  was  no  finding  or  judg- 
ment on  the  cross-complaint  no  ques- 
tion can  be  presented  on  appeal  as  to 
the  right  of  the  cross-complainant,  in 
an  action  to  set  aside  a  conveyance  as 
fraudulent,  to  a  new  trial  as  of  right. 
Searles  v.  Little,  153  Ind.  432,  55  N.  E. 
93. 

54.  See  2  Standard  Peoc.  247,  et  seq. 
and  the  title  "Writ  of  Error." 

55.  Defect  of  parties  (Gibbs  v. 
Hodge,  65  Ala.  366;  Thornton  v.  Gaar, 
87  Va.  315,  12  S.  E.  753),  and  failure 
to  allege  existence  of  no  other  prop- 
erty at  time  of  commencement  of  ac- 
tion (Taylor  v.  Johnson,  113  Ind.  164, 
15  N.  E.  238),  are  questions  which  may 
be  considered  on  appeal  though  not 
raised  jn  the  court  below, 


56.  Coale  v.  Moline  Plow  'Co.,  134 
111.  350,  24  N.  E.  1016. 

57.  Price  v.  Thrash,  30  Gratt.  (Va.) 
515. 

58.  See  the  statutes  of  the  various 
states.  Also  Graves  i>.  Briggs,  6  Abb. 
N.  C.  (N.  T.)  38. 

The  constitutionality  of  such  statutes 
has  been  upheld.  Herold  l>.  State,  21 
Neb.  50,  31  N.  W.  258. 

The  creditors  defrauded  need  not 
necessarily  be  judgment  creditors.  Peo^ 
pie  v.  Underwood,  16  Wend.  (N.  T.) 
546. 

The  penalty  of  the  statute  against 
fraudulent  conveyances  attaches  to  a 
covinous  ' '  suit,  judgment  or  execution, ' ' 
although  those  words  are  omitted  from 
the  statute.  Wright  v.  Eldred,  2  Aik. 
(Vt.)  401.  See  also  Meux  v.  Howell,  4 
East  1,  102  Eng.  Beprint  730. 

In  Idaho,  it  is  a  crime  for  a  debtor 
to  sell  or  dispose  of  his  property  with 
intent  to  defraud,  hinder  or  delay  cred- 
itors, and  it  is  a  crime  for  other  parties 
to  conspire  with  him  and  aid  and  as- 
sist him  in  accomplishing  such  result. 
Martin  v.  Steele,  7  Idaho  497,  63  Pac. 
1040.  . 

In  Louisiana,  the  act  166  of  1894, 
imposes  a  penalty  of  fine  and  imprison- 
ment for  violation  of  act  governing 
sales  in  bulk.  Compton  v.  Dietlein  & 
Jacobs,  118  La.  360,  42  So.  964,  12 
L.  E.  A.   (N.  S.)   174. 

The  Michigan  statute  (Comp.  Laws, 
1871,  §7190)  applies  only  to  personal 
property.  People  v.  Police  Justice,  41 
Mich.  224,  2  N.  W.  25. 

In  Pennsylvania  the  transfer  of 
property  in  violation  of  the  bulk  sales 
act  (Pa.  L.  62,  Mch.  28,  1905)  is  a  mis- 
demeanor. Wilson  v.  Edwards,  32  Pa. 
Super.  295,  the  act  of  June  23,  1885, 
Pa.  L.  136,  is  intended  to  embrace  all 
fraudulent  methods  of  removal  of  a 
debtor's  property  and  placing  them  be- 
yond the  reach  of  creditors.  Com.  v. 
Lewis,  6  Pa.  Super.  610. 
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fense  in  the  language  of  the  statute  is  sufficient,  applies  to  indictment 
for  this  offense.59  But  it  should  allege  all  the  elements  essential  to  a 
fraudulent  conveyance  as  denned  in  the  civil  statutes.60  It  is  sufficient 
to  allege  facts  showing  that  the  conveyance  was  made  to  defraud  cred- 
itors.01 The  indictment  must  charge  only  one  crime.82  It  is  unneces- 
sary to  allege  that  at  the  time  of  the  transfer  of  the  property,  there  was 


59.  State  v.  Miller,  98  Ind.  70.  See 
also  the  title  "Indictment  and  Informa- 
tion." 

An  indictment  is  sufficient,  that  al- 
leges that  the  defendant  conveyed  his 
real  estate  to  a  designated  person  with 
intent  to  defraud  creditors,  naming 
some  of  them  and  alleging  that  others 
are  to  the  grand  jury  unknown,  alleg- 
ing the  conveyance  of  the  property  and 
the  intent  to  defraud.  Loomis  v.  Peo- 
ple, 19  Hun  (N.  Y.)  601. 

Indictments  Held  Insufficient. — 111. 
Stow  v.  People,  25  111.  69.  Me.— State 
«.  Chapman,  68  Me.  477.  Pa.— Com.  v. 
Gallagher,  2  Clark  297,  4  Pa.  L.  J. 
58. 

Alleging  Knowledge. — The  affidavit 
on  which  a  warrant  is  requested  must 
be  within  the  knowledge  of  the  affiant, 
it  not  being  sufficient  to  allege  that  the 
affiant  "has  good  reason  to  believe," 
or  that  he  "is  credibly  informed"  as 
to  the  facts  alleged.  Proctor  v.  Prout, 
17  Mich.  473. 

60.  State  v.  Bragg,  63  Mo.  App.  22. 
"One   of   these  is  that   the   possible 

operation  of  the  conveyance  shall  be 
injurious  to  creditors;  for,  if  it  could 
not  prejudice  the  rights  of  creditors, 
the  conveyance  is  not  open  to  attack 
by  them  as  fraudulent  and  cannot  be 
annulled  on  that  ground.  As  an  illus- 
tration of  this  it  is  apparent  that  a 
conveyance  by  a  debtor  of  property 
exempt  from  execution  cannot  be  im- 
peached as  fraudulent,  irrespective  of 
the  intent  of  the  parties.  Hart  v.  Leete, 
104  Mo.  315;  Story  on  Equity  Juris- 
prudence, sec.  366;  .  .  .  On  the  same 
principle  it  would  seem  the  conveyance 
of  property  encumbered  beyond  its 
value  by  valid  record  liens  could  not 
be  assailed,  since  nothing  would  be 
parted  with  in  which  the  creditors  have 
any  interest."  State  v.  Bragg,  63  M'o. 
App.  22,  27. 

The  character  of  the  debts,  or  the 
manner  in  which  they  arose  need  not 
be  alleged.  Loomis  v.  People,  19  Hun 
(N.  Y.)   601. 

Describing  the  property  as  "a  cer- 
tain parcel   of   real  estate   situated  in 
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Salem  in  the  county  of  Essex,"  is  in- 
sufficient. Com.  v.  Brown,  15  Gray 
(Mass.)    189. 

61.  State  v.  Miller,  98  Ind.  70. 

In  alleging  intent,  all  that  need  be 
done  is  to  characterize  by  appropriate 
words,  the  intent  essential  to  the  exist- 
once  of  the  offense  charged.  State  v. 
Miller,  98  Ind.  70. 

On  an  indictment  under  the  hulk 
sales  act,  it  is  not  enough  to  allege 
that  the  defendant  did  knowingly  and 
wilfully  sell  his  stock,  without  making 
full  and  truthful  answer  in  writing  to 
each  inquiry  made  of  him,  but  there 
must  be  an  allegation  that  the  defend- 
ant knowingly  and  wilfully  made  false 
answer  to  inquiries  of  the  purchaser. 
Com.  v.  Kudirka,  13  Luz.  Leg.  Reg. 
(Pa.)   204. 

62.  An  indictment  that  charged 
"that  the  defendant  committed  'the 
crime  of  removing  property  with  intent 
to  defraud  a  creditor,  committed  as  fol- 
lows': That  on  the  19th  day  of  Novem- 
ber, 1903,  the  defendant  'being  then 
and  there  indebted  to'  certain  copart- 
ners, William  Openhym  &  Sons,  'and to 
divers  other  persons  .  .  ..in  divers 
sums  of  money,  with  intent  to  defraud 
the  said  copartners  and  the  said  other 
persons  .  .  .  then  being  his  creditors, 
and  to  prevent  the  property  hereinafter 
described  from  being  made  liable  for 
the  payment  of  his  debts  or  levied  upon 
by  an  execution  or  warrant  of  attach- 
ment, unlawfully  did  remove,  assign 
and  convey  to  one  Max  Schlessel'  a 
certain  bank  check,  a  copy  of  which  is 
set  forth,  for  $1,972.45,  dated  November 
19,  1903,  payable  to  his  order  and 
signed  by  C.  Rosen'berg;"  only  charges 
a  single  crime.  People  v.  Schlessel,  127 
App.  Div.  510,  112  N.  Y.  Supp.  45. 

Where  the  statute  enumerates  a  num- 
ber of  methods  by  which  the  offense 
may  be  committed,  the  inclusion  of  sev- 
eral methods  or  phases  of  the  removal 
in  one  count,  is  not  forbidden,  although 
the  removal  might  have  been  accom- 
plished by  one  or  more  of  the  acts 
charged  to  the  exclusion  of  others, 
Com.  v.  Lewis,  6  Pa.  Super.  610, 
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any  creditor  who  could  have  levied  upon  the  property  by  virtue  of  a 
warrant  of  attachment  or  an  execution  issued  upon  a  judgment.08 

XXI.  SALES  IN  BULK.  —  A.  The  Remedy.  —  Many  of  the  states 
make  provision  prohibiting  the  sale  of  merchandise  in  bulk  and  pro- 
viding that  such  sales  are  void  and  in  fraud  of  creditors.64  Such  stat- 
utes are  held  to  be  a  valid  exercise  of  the  police  power,65  and  are  not 
repugnant  to  the  due  process  and  equal  protection  clauses  of  the  Con- 
stitution of  the  United  States,66  or  of  similar    provisions    in    state 


63.  People  v.  Schlessel,  127  App. 
Div.  510,  112  N.  Y.  Supp.  45. 

64.  Cal.— Civ.  Code,  p.  3440,  as 
amended  March  10,  1303  (St.  1903,  c. 
100,  p.  111).  Colo. — Session  Laws  1903, 
c.  110,  p.  225.  Conn.— Pub.  Acts  1903, 
c.  72,  p.  49.  Del.— Laws  1903,  c.  387, 
p.  7'48.  D.  C— 33  St.  at  L.,  555,  c. 
1809,  Acts  58th  Congress  April  28  1904. 
Ga.— Laws  1903,  pp.  92,  457.  Idaho. 
Laws  1903,  p.  11,  11  H.  B.  18.  Ind. 
Acts  1903,  c.  153,  p.  276.  Ky. — Acts 
1904,  c.  22,  p.  72.  La.— Acts  1896,  p. 
137,  No.  94.  Md.— Laws  1900,  c.  579, 
p.  907.  Mass. — Acts  and  Resolves  1903, 
c.  415,  p.  389.  Minn.— Gen.  Laws  1899, 
c.  291,  p.  357.  Ohio.— Laws  1902,  p. 
96,  H.  B.  334.  Okla. — Session  Laws 
1903,  c.  30,  p.  249.  Ore. — B.  &  C.  Anno. 
Codes  &  Sts.,  c.  7,  p.  1479.  Tenn. 
Acts  1901,  c.  133,  p.  234.  Utah.— Laws 
1901,  c.  67,  p.  67.  Va. — Acts  approved 
Jan.  2,  1904,  Acts  1902.1904,  c.  554,  p. 
884;  Va.  Code  1904,  p.  1217,  No.  2460 
A.  Wash.— Laws  1901,  c.  109,  p.  222. 
Wis.— Laws,  1901,  c.  463,  p.  684. 

As  to  the  stage  at  which  one  be- 
comes a  creditor,  see  Trimble  v.  Coving- 
ton Grocery  Co.,  112  Va.  826,  72  S.  E. 
734. 

65.  XT.  S.— Kidd,  Later  &  Price  Co. 
v.  Musselman  Groc.  Co.,  217  U.  S.  461, 
30  Sup.  Ct.  606,  54  L.  eJ.  839;  Lemieux 
v.  Young,  211  U.  S.  489,  29  Sup.  Ct. 
174,  53  L.  ed.  295.  Conn.— Young  v. 
Lemieux,  79  '  Conn.  434, .  65  Atl.  43-6, 
600,  20  L.  B.  A.  (N.  S.)  160;  Walp  v. 
Mooar,  76  Conn.  515,  57  Atl.  277.  Ga. 
Jaques  &  Tinsley  Co.  v.  Carstarpher  Co., 
131  Ga.  1,  62  S.  E.  82.  Ind— Hirth- 
Krause  Co.  v.  Cohen,  177  Ind.  1,  97 
N.  E.  1.  Mass.— Squire  &  Co.  v.  Tellier, 
185  Mass.  18,  60  N.  E.  312,  102  Am. 
St.  Eep.  322.  Mich. — Musselman  Gro- 
cery Co.  v.  Kidd,  Later  &  Price  Co., 
151  Mich.  478,  115  N.  W.  409;  Farrar 
v.  Lonsly  L.  &  C.  Co.,  149  Mich.  118, 
112  N".  W.  726;  iSpurr  v.  Travis,  145 
Mich.  721,  108  N.  W.  1090,  116  Am.  St. 
Eep.  330.     Okla.— JSToble  v.  Ft.  Smith 


Wholesale  Groc.  Co.,  34  Okla.  662,  127 
Pae.  14,  46  L.  E.  A.  (N.  S.)  455.  Pa. 
Feingold  v.  Steinberg,  33  Pa.  Super.  39; 
Wilson  v.  Edwards,  32  Pa.  Super.  295. 
Tenn. — Oantrell  v.  Eing,  125  Tenn.  472, 
145  S.  W.  166;  Neas  v.  Borches,  109 
Tenn.  398,  71  N.  W.  50,  97  Am.  St.  Eep. 
851.  Tex. — Nash  Hardware  Co.  v.  Mor- 
ris, 146  S.  W.  874.  Wash.— McDaniels 
v.  Connelly  Shoe  Co.,  30  Wash.  549,  71 
Pae.  37,  94  Am.  St.  Eep.  889,  60  L.  R. 
A.  947. 

Held  Unconstitutional. — In  some  jur- 
isdictions these  acts  have  been  held  un- 
constitutional. 111. — Pogue  v.  Eowe, 
236  111.  157,  86  N.  E,  207;  Off  &  Co.  v. 
Morehead,  23'5  111.  40,  85  N.  E.  264,  126 
Am.  St.  Eep.  184,  20  L.  E.  A.  (N.  S.) 
167.  Ind.— McKinster  v.  Sager,  163 
Ind.  671,  72  N.  E.  854,  106  Am.  St. 
Eep.  268,  68  L.  E.  A.  273;  Sellers  v. 
Hayes,  163  Ind.  422,  72  N.  E.  119.  N.  Y. 
Wright  v.  Hart,  182  N.  Y.  330,  75  N.  E. 
404,  2  L.  E.  A.  (N.  S.)  338.  Ohio.— Mil- 
ler v.  Crawford,  70  Ohio  St.  207,  71  N.  E. 
631,  1  Am.  &  Eng.  Ann.  Cas.  558.  Utah. 
Block  v.  Schwartz,  27  Utah  387,  76  Pae. 
22,  101  Am.  St.  Eep.  971,  65  L.  E.  A. 
308,  1  Am.  &  Eng.  Ann.  Cas.  550. 

In  New  Jersey  the  question  was  not 
passed  on,  not  having  been  presented. 
Dickinson  v.  Harbison,  78  N.  J.  L.  97,  72 
Atl.  941. 

The  courts  of  last  resort  in  Mary- 
land (Hart  v.  Eoney,  93  Md.  432,  49 
Atl.  661),  and  Wisconsin  (Fisher  v. 
Herrman,  118  Wis.  424,  95  N.  W.  392), 
have  assumed  that  such  acts  are  valid. 

66.  U.  S. — Kidd,  Dater  &  Price  Co. 
v.  Musselman  Groe.  Co.,  217  V.  S.  461, 
30  Sup.  Ct.  606,  54  L.  ed.  839;  Lemieux 
v.  Young,  211  V.  S.  489,  29  Sup.  Ct. 
174,  53  L.  ed.  295.  Conn.— Walp  v. 
Mooar,  76  Conn.  515,  57  Atl.  277,  does 
not  contravene  due  process  of  law  pro- 
vision and  equal  application.  Mich. 
Spurr  v.  Travis,  145  Mich.  721,  108 
N.  W.  1090,  116  Am.  St.  Eep.  330,  does 
I  not  contravene  14th  amendment.  Miss. 
I  William  R.  Moore  D.  Q.  Co.  v.  Eowe, 
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constitutions.67  These  statutes  have  been  held  remedial  and  should  be 
given  such  a  construction  as  will  effect  the  plain  legislative  intent.68 
What  persons69  or  property  is  included  is  not  always  clear  and  depends 
upon  the  wording  of  the  statute.70  Only  creditors  have  a  right  to  attack 


97  Miss.  775,  33  So.  626,  not  repugnant 
to  due  process  nor  equal  protection 
clause.  Okla. — Noble  v.  Ft.  Smith 
Wholesale  Grocery  Co.,  34  Okla.  662, 
127  Pac.  14,  46  L.  E.  A.  (N.  S.)  455 
(does  not  contravene  14th  amendment 
nor  the  due  process  clause) ;  Williams 
v.  Fourth  Nat.  Bank  of  Wichita,  15 
Okla.  477,  82  Pac.  496,  2  L.  R.  A.  (N. 
S.)  334,  6  Ann.  Cas.  970.  Tenn. — Neas 
v.  Borehes,  109  Tenn.  398,  71  S.  W.  50, 
97  Am.  St.  Eep.  851,  not  class  legis- 
lation. 

"It  is  contended  that  the  act  is  class 
legislation  for  two  reasons:  First,  be- 
cause it  limits  its  operation  to  mer- 
chants and  does  not  include  farmers, 
manufacturers,  etc.;  and,  second,  that 
it  does  not  relate  to  merchants  who 
owe  no  debts.  A  sufficient  reason  for 
not  including  within  its  provisions  mer- 
chants who  owe  no  debts  is  found  in 
the  apparent  purpose  of  the  act,  which 
is  to  protect  creditors.  If  there  be  no 
creditor,  there  is  no  one  requiring  pro- 
tection. It  would  be  a  novel  applica- 
tion of  the  doctrine  which  forbids  class 
legislation  to  hold  that  creditors  of  such 
merchants  as  have  creditors  may  not 
be  protected  by  regulation  of  transfers 
by  such  merchants  because  the  pro- 
visions cannot  properly  be  made  ap- 
plicable to  others  having  no  creditors. 
Nor  is  it  class  legislation  within  the 
meaning  of  this  term  as  used  to  express 
an  unconstitutional  exercise  of  power 
to  limit  the  application  of  the  act  to 
a  particular  calling  or  relation."  Spurr 
v.  Travis,  145  Mich.  721,  108  N.  W. 
1090,  116  Am.  St.  Rep.  330. 

67.  The  Massachusetts  act  is  consti- 
tutional under  Chap.  1,  §1,  art.  4,  of 
the  state  constitution  which  permits 
the  legislature  "to  make,  ordain,  and 
establish  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes,  and 
ordinances  ...  as  they  shall  judge 
to  be  for  the  good  and  welfare  of  this 
commonwealth."  Squire  &  Co.  v.  Tel- 
lier,  185  Mass.  18,  69'  N.  E.  312,  102 
Am.  St.  Rep.  322. 

In  Maine,  chap.  114  of  the  Public 
Laws  of  1905,  relative  to  sales  of  mer- 
chandise in  bulk  is  not  in  conflict  with 
section  6  of  article  1  of  the  constitu- 
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tion  of  Maine  in  that  it  deprives  per- 
sons of  their  rights,  privileges  and  lib- 
erty to  control  their  property.  Me- 
Gray  v.  Woodbury  (Me.),  85  Atl.  491. 

The  Oklahoma  act  does  not  conflict 
with  the  constitution  of  that  state. 
Noble  v.  Ft.  Smith  Wholesale  Grocery 
Co.,  34  Okla.  662,  127  Pac.  14,  46  L. 
R.  A.  (N.  S.)  455. 

The  Washington  statute  does  not  vio- 
late the  state  constitution  and  is  not 
class  legislation.  McDaniels  v.  Con- 
nelly Shoe  Co.,  30  Wash.  549,  71  Pae. 
37,  94  Am.  St.  Rep.  889,  60  L.  R.  A. 
947;  Fitch  v.  Applegate,  24  Wash.  25, 
64  Pac.  147;  Redford  v.  Spokane  St. 
R.  Co.,  15  Wash.  419,  46  Pac.  650. 

68.  Hanna  v.  Hurley,  162  Mich.  601, 
127  N.  W.  710.  But  see  Cooney,  Eck- 
stein &  Co.  v.  Sweat,  133  Ga.  511,  66 
S.  E.  257,  25  L.  R.  A.  (N.  S.)  758; 
Taylor  v.  Folds,  2  Ga.  App.  453,  58 
S.  E.  683  (both  holding  that  being  in 
derogation  of  the  common  law  and  of 
a  person 's  right  to  alienate  his  property 
without  restriction,  they  are  therefore 
to  be   strictly  construed). 

The  Maine  act,  unlike  the  Massa- 
chusetts act,  does  not  make  the  sale 
and  purchase  in  bulk  fraudulent,  as 
matter  of  law.  Gorham  v.  Buzzell,  178 
Fed.  596. 

Under  the  Kentucky  statute  applying 
to  sales  in  bulk  (acts  1904,  p.  72,  ch. 
22)  it  is  necessary  to  allege,  that  at 
least  part  of  the  stock  transported  con- 
sisted of  goods  purchased  of  the  cred- 
itor. Singletary  v.  Boerner-Morris  Can- 
dy Co.,  129  Ky.  556,  112  S.  W.  637. 

69.  The  Connecticut  Statute.— Con- 
necticut Steam  Brown  Stone  Co.  v. 
Lewis,  86  Conn.  386,  85  Atl.  534,  45 
L.  R.  A.   (N.  S.)   495. 

The  Texas  statute  is  not  applicable 
to  retail  dealers  alone.  Nash  Hardware 
Co.  v.  Morris  (Tex.),  146  S.  W.  874; 
Insurance  Co.  v.  Chowning,  86  Tex. 
654,  26  S.  W.  982,  24  L.  R.  A.  504. 

70.  ' '  Merchandise. ' '— Bowen  v.  Quig- 
ley,  165  Mich.  337,  130  N.  W.  690,  34 
L.  R.  A.   (N.  S.)  218. 

"The  words  'stock  of  merchandise,' 
in  this  statute,  are  used  in  the  common 
and  ordinary  acceptation  of  those  terms, 
and  mean  the  goods  or  chattels  which 
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the  sale,71  and  all  that  the  creditor  is  entitled  to,  is  notice  of  the  sale, 
leaving  to  each  creditor  to  pursue  such  lawful  course  as  he  may  elect.72 
B.  Necessity  fob  Judgment  Execution.  —  There  is  the  same  con- 
flict of  authority  as  in  the  case  of  fraudulent  conveyances  generally, 
as  to  whether  a  creditor  can  proceed  upon  a  mere  lien  by  attachment  or 
otherwise,  or  whether  he  must  first  obtain  a  judgment  at  law  against 


a  merchant  holds  for  sale,  and  aie 
equivalent  to  'stock  in  trade'  as  ordi- 
narily used  and  understood  among  mer- 
chants and  tradesmen."  Off  &  Co.  v. 
Morehead,  235  111.  40,  85  N.  E.  264,  126 
Am.  St.  Eep.  184,  20.  L.  E.  A.  (N.  S.) 
167;  Gallus  v.  Elmer,  183  Mass.  106,  78 
N.  E.  772. 

Fixtures. — The  statute  does  not  ap- 
ply to  fixtures.  Gallus  v.  Elmer,  193 
Mass.  106,  78  N.  E.  772.  See  Bowen 
v.  Quigley,  165  Mich.  337,  130  N.  W. 
690,  34  L.  E.  A.  (N.  S.)  218.  But  see 
Parham  &  Co.  v.  Potts-Thompson  Liquor 
Co.,  127  Ga.  303,  56  S.  E.  460. 

The  statute  does  not  apply  to  fixtures, 
or  to  a  stock  of  raw  materials  used 
by  a  manufacturer  and  not  kept  or  of- 
fered for  sale  in  the  ordinary  course 
of  trade.  Lee  v.  Gillen  &  Boney,  90 
Neb.  730,  134  N.  W.  278. 

The  Georgia  statute  has  no  applica- 
tion to  sale  of  substantially  all  the 
lumber  manufactured  by  one  who  oper- 
ates a  saw-mill,  at  which  trees  are 
manufactured  into  lumber.  Cooney, 
Eckstein  &  Co.  v.  Sweat,  133  Ga.  511, 
66  S.  E.  257,  25  L.  E.  A.  (N.  S.)   758. 

"A  sale  by  one  partner  of  his  inter- 
est in  a  stock  of  merchandise  and  fix- 
tures pertaining  to  the  conduction  of 
said  business  to  his  partner,  is  not 
within  the  letter  of  the  law;  and  the 
courts  will  not  by  construction  extend 
it  so  as  to  include  such  sales."  Fair- 
field Shoe  Co.  v.  Olds,  176  Ind.  526,  96 
N.  E.  592.  Also  Taylor  v.  Folds,  2  Ga. 
App.  453,  58  S.  E.  683. 

Not  Applicable  to  Mortgage. — Noble 
v.  Ft.  Smith  Wholesale  Grocery  Co.,  34 
Okla.  662,  127  Pac.  14,  46  L.  E.  A. 
(N.  S.)  455. 

71.  Bitter  v.  Wray,  45  Pa.  Super. 
440  (smallness  of  the  amount  of  the 
creditor's  claim  has  no  effect  on  his 
rights,  however);  Trimble  v.  Covington 
Grocery  Co.,  112  Va.  826,  72  S.  E.  724. 

A  creditor,  under  this  statute,  has 
been  held  to  be  one  who  has  a  right 
to  require  of  another  the  fulfillment  of 
a  contract  or  obligation,  and  includes 
indorsers,  guarantors  or  sureties.  Hanna 


v.  Hurley,  162  Mich.  601,  127  N.  W. 
710>. 

In  California  "the  word  'creditor' 
is  given  a  very  broad  significance." 
Calkins  v.  Howard,  2  Cal.  App.  233,  83 
Pac.  280. 

The  creditors  to  be  notified  include 
all  classes.  Nash  Hardware  Co.  v.  Mor- 
ris (Tex.),  146  S.  W.  874. 

The  transfer  can  only  be  attacked 
by  those  who  were  creditors  at  the  time 
of  the  transfer.  Boyajian  v.  Black,  33 
E.'I.  391,  81  Atl.  437;  Trimble  v.  Cov- 
ington Grocery  Co.,  112  Va.  826,  72 
S.  E.  724. 

The  New  Hampshire  statute  makes 
such  a  transfer  voidable  at  the  in- 
stance of  an  attaching  creditor,  but  the 
statute  does  not  extend  in  favor  of  a 
foreign  attachment.  McGreenery  v. 
Murphy,  76  N.  H.  338,  82  Atl.  720,  39 
L.  E.  A.   (N.  S.)   374. 

Notice  to  Creditors  of  Prior  Trans- 
ferors  The  transferee  is  only  required 

to  notify  the  creditors  of  his  imme- 
diate transferor,  and  is  not  required 
to  inquire  as  to  creditors  of  prior  trans- 
ferors, but  the  creditors  to  be  notified 
means  all  creditors  and  not  judgment 
creditors  alone.  Seeman  "V.  Levine,  140 
App.  Div.  272,  125  N.  Y.  Supp.  184, 
reversing  97  Misc.  74,  121  N.  Y.  Supp. 
645. 

72.  Nash  Hardware  'Co.  V.  Morris 
(Tex.),  146  S.  W.  874. 

A  creditor  who  has  not  received  no- 
tice of  the  sale  provided  for  by  the 
act,  may  proceed  alone,  without  the  co- 
operation of  other  creditors  to  have  the 
sale  declared  void.  Wilson  v.  Edwards, 
32  Pa.  Super.  295. 

"To  levy  on  the  goods  as  the  prop- 
erty of  the  debtor,  and  in  response  to 
the  sheriff's  rule  to  interplead  to  aver 
the  facts  which  made  such  sale  fraud- 
ulent and  voidable  as  to  creditors,  is 
an  appropriate  proceeding  'to  invalidate 
any  such  voidable  sale'  within  the 
meaning  of  the  act  of  1905."  Wilson 
v.  Edwards,  32  Pa.  Super.  295. 

Sufficiency  of  Notice. — Wyone  Shoe 
Co.  v.  Daniels  &  Co.,  136  Ga.  192,  71 
8.  E.  1. 
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the  fraudulent  grantor.73  It  has  been  held  that  the  creditor  must  pro- 
ceed by  attachment74  or  garnishment,75  or  by  seizure  of  the  goods  un- 
der an  ordinary  fieri  facias  or  writ  of  execution.76 

C.  Time  foe  Instituting  Action.  —  In  some  jurisdictions,  the  time 
within  which  the  creditor  must  institute  proceedings  is  fixed  by 
statute.77 

D.  ,  Parties.  —  The  debtor  is  a  necessary  party  defendant.78 
Action  Against  Purchaser.  —  A  direct  action  at  law  cannot  be  main- 
tained by  the  creditor  against  the  purchaser  to  recover  the  amount  of 
the  debt.79 

E.  Questions  for  Jury.  —  The  question  whether  the  inquiry  by  the 
purchaser  of  the  stock  required  by  the  act  was  in  good  faith,  is  for  the 
jury.80 

F.  Criminal  Prosecution.  —  The  transfer  of  property  in  violation 
of  bulk  sales  acts  is  also  sometimes  made  a  criminal  offense.81 


73.  Eothchild  Bros.  v.  Trewella,  36 
Wash.  679,  79  Pac.  480,  104  Am.  St. 
Eep.  973,  68  L.  E.  A.  281.  See  Trimble 
v.  Covington  Grocery  Co.,  112  Va.  826, 
72  S.  E.  724. 

Before  resorting  to  equity  in  order 
to  obtain  relief  a  creditor  must  secure 
a  judgment  at  law  against  the  debtor. 
Bixler  v.  Fry,  157  Mich.  314,  122  N.  W. 
119  (by  an  equally  divided  court).  See 
also  Wilson  v.  Edwards,  32  Pa.  Super. 
395. 

In  Guaranty  T.  &  T.  Co.  v.  Pearlman, 
144  Eed.  550,  the  Pennsylvania  statute 
was  construed,  and  it  was  held  that 
the  action  might  be  brought  without 
first  obtaining  judgment  on  the  claim 
and  a  creditor  might  sue  for  himself 
and  others  and  either  before  or  after 
the  institution  of  bankruptcy  proceed- 
ings provided  it  was  prior  to  choosing 
the  trustee. 

An  execution  must  be  issued  thereon 
and  returned  unsatisfied.  Eubinsky  v. 
Spiro,  60  Misc.  582,  113  N.  Y.  Supp. 
852;  Wilson  v.  Edwards,  32  Pa.  Super. 
295. 

74.  Carstarphen  Warehouse  'Co.  m. 
Pried,  124  Ga.  544,  '52  S.  E.  598;  Eoth- 
child  Bros.  v.  Trewella,  36  Wash.  679, 
79  Pac.  480,  104  Am.  St.  Eep.  973,  68 
L.  E.  A.  281. 

75.  Eothchild  Bros  v.  Trewella,  36 
Wash.  679,  79  Pac.  480,  104  Am.  St. 
Eep.  973,  68  L.  E.  A.  281. 


76.  Parham  &  Co.  v.  Potts- Thompson 
Liquor  Co.,  127  Ga.  303,  56  S.  E.  460; 
Schmucker  v.  Lawler,  38  Pa.  Super.  578, 
See  also  Dickinson  v.  Harbison,  78  N. 
J.  L.  97,  72  Atl.  941. 

And  not  by  attachment  execution. 
Schmucker  v.  Lawler,  38  Pa.  Super.  578 
(which  is  the  equivalent  of  garnish- 
ment) . 

77.  Dickinson  v.  Harbison,  78  N.  J. 
L.  97,  72  Atl.  941  (90  days  after  con- 
summation) ;  Wilson  v.  Edwards,  32  Pa. 
Super.  295  (no  proceedings  can  he 
brought  after  the  expiration  of  90  days 
from  the  consummation  of  the  sale). 

Estoppel  and  Waiver. — Two  years' 
delay  by  a  creditor,  which  has  not  re- 
ceived the  statutory  notice,  does  not 
estop  it  from  acting  under  the  pro- 
visions of  the  "sales  in  bulk  act," 
unless  the  purchaser  has  changed  Ms 
position  in  reliance  on  the  conduct  of 
the  creditor,  even  though  an  oral 
statement  had  been  made  to  the  cred- 
itor that  the  transfer  had  taken  place. 
Marquette  Co.  Savings  Bank  v.  Koi- 
visto,  162  Mich.  554,  127  N.  W.  680. 

78.  Bixler  v.  Fry,  157  Mich.  314,  122 
N.  W.  119. 

79.  Eothchild  Bros.  v.  Trewella,  36 
Wash.  679,  79  Pac.  480,  104  Am.  St. 
Eep.  973,  68  L.  E.  A.  281. 

80.  Feingold  v.  Steinberg,  33  Pa. 
Super.  39. 

81.  See  the  statutes  of  the  various 
states. 


FRAUDULENT  PREFERENCES.  —  See  Assignment  for  the  Benefit 
of  Creditors ;  Bankruptcy  Proceedings ;  Fraudulent  Conveyances. 

FRAUDULENT  SALES.  — See  Fraudulent  Conveyances. 
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I.    NATURE  AND  FORM  OF  ACTIONS  AGAINST.  — A.     Ex 

Contractu  and  Ex  Delicto.  —  1.  Right  of  Election.  —  a.  Generally. 
At  the  early  common  law  plaintiff  could  declare  against  the  carrier 
only  on  the  custom  of  the  realm.1  But  now  he  may  generally,  at  his 
option,  bring  his  action  either  in  tort  or  in  assumpsit  for  a  breach  of 
the  obligations  arising  out  of  the  relation  of  carrier  and  shipper,2  de- 
pending upon  whether  he  wishes  to  rely  on  a  breach  of  the  carrier's 
common  law  duty  to  carry  safely,3  or  upon  a  breach  of  the  contract  to 


1.  Oorbett  v.  Palkington,  6  Barn.  & 
C.  268,  106  Eng.  Eeprint  451. 

2.  XT.  S.— Central  Tr.  Co.  v.  East 
Tennessee,  etc.  B.  Co.,  70  Fed.  764.  Ark. 
St.  Louis  &  N.  A.  E.  Co.  v.  Wilson,.  85 
Ark.  257,  107  S.  W.  978.  Ga.— Louis- 
ville &  N.  E.  Co.  v.  Warfield  &  Lee, 
129  Ga.  473,  59  S.  E.  234.  HL^North- 
ern  Pae.  E.  Co.  v.  Lewis,  89  111.  App. 
30.;  Coles  &  Co.  v.  Louisville,  E.  &  St. 
L.  E.  Co.,  41  111.  App.  607.  la.— Gil- 
bert Bros.  v.  Chicago,  etc.  E.  Co.,  136 
N.  W.  911;  Bank  of  Irwin  v.  American 
Exp.  Co.,  127  Iowa  1,  102  N.  W.  107. 
Kan. — St.  Louis  &  S.  F.  E.  Co.  v.  Stone, 
78  Kan.  505,  97  Pac.  471.  Md.— Balti- 
more &  O.  R.  Co.  v.  Pumphrey,  59  Md. 
390.  Miss.— Johnson  v.  Gulf  &  C.  E. 
Co.,  82  Miss.  452,  34  So.  357;  Waters 
v.  Mobile  &  O.  E.  Co.,  74  Miss.  534,  21 
So.  240.  Mo.^Johnson  v.  Strader  & 
Thompson,  3  Mo.  359;  Blaekmer  &  P. 
Pipe  Co.  v.  Mobile  &  O.  E.  Co.,  137 
Mo.  App.  479,  119  S.  W.  1;  Moseley  v. 
Missouri  Pac.  E.  Co.,  132  Mo.  App.  642, 
113  S.  W.  1010;  Werniek  v.  St.  Louis, 
etc.  E.  Co.,  131  Mo.  App.  37,  109  S.  W. 
1027;  Merritt  Creamery  Co.  v.  Atchison, 
etc  R.  Co.,  128  Mo.  App.  420,  107  S.  W. 
462;  Redmon  v.  Chicago,  etc.  E.  Co., 
90  Mo.App.  68.  Mont.— Nelson  v.  Great 
Northern  E.  Co.,  28  Mont.  297,  312,  72 
Pac.  642.  Neb. — Denman  v.  Chicago,  B. 
&  Q.  E.  Co.,  52  Neb.  140,  71  N.  W.  967. 
N.  J. — Mershon  v.  Hobensaek,  22  N.  J. 
L.  372.  N.  Y.— Catlin  v.  Adirondack 
Co.,  81  N.  Y.  639,  11  Abb.  N.  C.  377; 
Flynn  «.  Hudson  Eiver  E.  Co.,  6  How. 
Pr.  308;  Orange  Bank  v.  Brown,  3 
Wend.  158.  N.  C. — Bowers  v.  Richmond 
&  D.  E.  Co.,  107  N.  C.  721,  12  S.  E. 
452.  S.  ft— Commins  v.  Atlantic  C.  L. 
R.  Co.,  78  S.  C.  8,  58  S.  E.  944.  Va. 
Spenee  v.  Norfolk,  etc  E.  Co.,  92  Va. 
102,  22  S.  E.  815,  29  L.  E.  A.  578. 
Eng.— Corbett  v.  Palkington,  6  Barn.  & 
0.  268,  106  Eng.  Eeprint  451. 

For  a  valuable  review  of  the  leading 
eases  in  the  English  courts  on  this  sub- 
ject, see  Orange  Bank  v.  Brown,  3 
Wend.  (N.  Y.)  158. 


Wherever  the  right  of  a  consignor 
to  maintain  a  suit  exists,  he  may  al- 
ways sue  on  the  contract;  and  if  he 
has  a  general  or  special  property  in  the 
goods  lost  or  damaged,  he  may  have 
his  election  to  sue  in  tort  or  on  the 
contract.  Eckert  ».  Pennsylvania  E. 
Co.,  211  Pa.  267,  "60  Atl.  781,  107  Am. 
St.  Rep.  571;  Smith  v.  Seward,  3  Pa. 
342. 

"The  duty  of  a  common  carrier  to 
receive  property  offered  for  carriage 
when  such  offer  is  accompanied  by  a 
tender  of  the  regular  charge  for  such 
service  and  to  transport  the  property 
with  reasonable  care  and  diligence 
does  not  originate  in  contract,  and, 
though  a  contract  of  affreightment  be 
signed  by  the  shipper,  he  may  sue  for 
a  breach  of  the  common-law  duty  as 
upon  a  cause  ex  delicto,  or  he  may  sue 
for  a  cause  founded  upon  a 'breach  of 
the  contract. ' '  .  Deierling  v.  Wabash  E. 
Co.,  163  Mo.  App.  292,  146  S.  W.  814. 

Action  may  be  changed  from  tort  to 
contract  during  trial.  Joerg  v.  Atchi- 
son, T.  &  S.  F.  E.  Co.,  152  111.  App. 
229,  231.     But  see  infra,  V,  D. 

3.  U.  S. — Central  Trust  Co.  v.  East 
Tennessee,  etc.  E.  Co.,  70  Fed.  764. 
Ark. — St.  Louis  &  N.  A.  E.  Co.  v.  Wil- 
son, 85  Ark.  257,  107  S.  W.  978.  Ga. 
Louisville  &  N.  E.  Co.  v.  Warfield  & 
Lee,  129  Ga.  473,  59  S.  E.  234.  111. 
Joerg  v.  Atchison,  T.  &  S.  F.  E.  Co., 
152  111.  App.  229,  231;  Edgerton  v.  Chi- 
cago, etc.  E.  Co.,  146  111.  App.  199, 
204;  Northern  Pac.  E.  Co.  v.  Lewis,  89 
111.  App.  30,  32;  United  States  Exp. 
Co.  v.  Council,  84  111.  App.  491,  498; 
Chesapeake  &  O.  E.  Co.  v.  Eadbourne, 
52  111.  App.  203,  208;  Coles  &  Co.  v. 
Louisville,  E.  &  St.  L.  E.  Co.,  41  111. 
App.  607.  Pa. — Smith  v.  Seward,  3  Pa. 
342;  Solomon  v.  Adams'  Exp.  Co.,  47 
Pa.  Super.  423 ;  Howard .  v.  American 
Exp.  Co.,  47  Pa.  Super.  416. 

Where  goods  are  destroyed  by  fire  in 
the  defendant's  warehouse,  "case,  and 
not  assumpsit  is  the  appropriate  action 
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carry,4  the  former  being  the  more  common  proceeding.5  But  when 
one  or  the  other  action  is  adopted  it  must  be  governed  by  its  own  rules.* 
b.  Existence  of  Special  or  Express  Contract.  —  The  fact  that  the 
shipper  has  entered  into  a  special  or  express  contract  does  not  deprive 
him  of  his  election  to  pursue  the  carrier  either  in  tort  or  in  contract.7 
In  some  jurisdictions  it  is  held,  however,  that  where  there  is  an  ex- 


for  such  claim."  Welch  v.  Concord  B. 
Co.,  68  N.  H.  206,  44  Atl.  304. 

"Rights  and  obligations  grow  out  of 
every  transaction  with  the  carrier  be- 
yond those  stipulated  in  the  specific 
contract  itself,"  and  hence  the  form 
of  action  is  not  limited  to  the  con- 
tract. Central  Trust  Co.  v.  East  Ten- 
nessee, etc.  R.  Co.,  70  Fed.  764. 

Since  the  case  of  Pozzi  v.  Shipton, 
8  Ad.  &  El.  963,  112  Eng.  Reprint  1106, 
it  has  been  settled  law  that  an  action 
against  a  common  carrier,  as  such,  is 
substantially  an  action  of  tort  on  the 
case  founded  on  his  common-law  duty 
to  carry  safely,  independently  of  the 
particular  contract  which  he  makes. 
See  also  Marshall  v.  York,  N.  &  B. 
R.  Co.,  11  C.  B.  655,  138  Eng.  Reprint 
632,  and  Tattan  v.  Great  W.  R.  Co., 
2  Ell.  &  Ell.  844,  105  E.  C.  L.  842,  121 
Eng.   Reprint   315. 

4.  XJ.  S.— Central  Trust  Co.  v.  East 
Tennessee,-  etc.  R.  Co.,  70  Fed.  764. 
Ark. — St.  Louis,  etc.  R.  Co.  v.  Wilson, 
85  Ark.  257,  107  S.  W.  978.  Ga. 
Louisville  &  N.  R.  Co.  v.  Warfield  & 
Lee,  129  Ga.  473,  59  S.  E.  234.  111. 
Joerg  v.  Atchison,  T.  &  S.  F.  R.  Co., 
152  111.  App.  229,  231;  Northern  Pac. 
R.  Co.  v.  Lewis,  89  111.  App.  30,  32; 
Chesapeake  &  O.  R.  Co.  v.  Radbourne, 
52  111.  App.  203,  208.  Ind.— Pittsburgh, 
etc.  R.  Co.  v.  Brown,  178  Ind.  11,  97 
N.  E.  145,  98  N.  E.  625.  Pa.— Smith  v. 
Seward,  3  Pa.  342. 

5.  Wernick  v.  St.  Louis  &  S.  F.  R. 
Co.,  131  Mo.  App.  37,  109  S.  W.  1027. 

"Tort  is  the  natural  and  habitual 
foundation  of  the  action  for  the  breach 
of  the  ordinary  contract  of  carriage." 
Whittenton  Mfg.  Co.  v.  Memphis  &  O. 
R.  Paeking  Co.,  21  Fed.  896;  Kansas 
City  So.  R.  Co.  v.  Rosbrook-Josey  Grain 
Co.    (Tex.   Civ.   App.),  114  S.   W.   436. 

6.  Orange  Bank  v.  Brown,  3  Wend. 
(N.  Y.)  158.  See  also  Denman  v.  Chi- 
cago, B:  &  Q.  R.  Co.,  52  Neb.  140,  71 
N.  W.  967,  as  to  rules  of  evidence  and 
measure  of  damages, 

Gist  of  the  Action, — In  all  actions  on 
the  ease  against  a  carrier  for  loss  or 
injury  done  to  the  property,  the  wrong 
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is  the  gist  of  the  action,  and  the  con- 
tract collateral  thereto.  But  in  all  ac- 
tions of  assumpsit  (on  the  contract) 
against  a  carrier,  the  contract  to  deliver 
is  the  gist  of  the  action.  Northern  Pat 
R.  Co.  v.  Lewis,  89  111.  App.  30;  Carter 
v.  Graves,  9  Yerg.  (Tenn.) ,  446. 

7.  XJ.  S. — Empire  State  Cattle  Co.  v. 
Atchison,  etc.  R.  Co.,  129  Fed.  480. 
Ala.— Southern  R.  Co.  v.  Webb,  143  Ala. 
305,  39  So.  262,  111  Am.  St.  Rep.  45; 
Louisville  &  N.  R.  Co.  v.  Landers,  135 
Ala.  504,  33  So.  482.  Ga.— Louisville 
&  N.  R.  Co.  v.  Cody,  119  Ga.  371,  46 
S.  E.  429.  IU.— Louisville  &  N.  E.  Co. 
v.  Cunningham,  88  111.  App.  289,  294; 
United  States  Exp.  Co.  v.  Council,  84 
111.  App.  491.  Minn.— MeGrath  v.  North- 
em  Pac.  R.  Co.,  121  Minn.  258,  141 
N.  W.  164.  Mont. — Nelson  v.  Great 
Northern  R.  Co.,  28  Mont.  297,  72  Pac. 
642.  Neb. — Denman  v.  Chicago,  B.  &  Q. 
R.  Co.,  52  Neb.  140,  71  N.  W.  967. 
N.  D. — Cooke  v.  Northern  Pac.  B.  Co., 
22  N.  D.  266,  133  N.  W.  303.  Wash. 
Bartlett  v.  Oregon  E.  &  N.  Co.,  57  Wash. 
16,  106  Pac.  487,  135  Am.  St.  Eep. 
959.  W.  Va.— Baltimore  &  O.  E.  Co.  v. 
Rathbone,  1  W.  Va.  87,  88  Am.  Dee. 
664. 

See  also:  Ga. — Boaz  &  Co.  v.  Central 
R.  Co.,  87  Ga.  463,  13  S.  E.  711.  Mo. 
Libby  v.  St.  Louis,  I.  M.  &  S.  E.  Co., 
137  Mo.  App.  276,  117  S.  W.  659.  Tex. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Bryan 
(Tex.  Civ.  App.),  28  S.  W.  98.  Va. 
Spence  v.  Norfolk,  etc.  R.  Co.,  92  Va. 
102,  22  S.  E.  815,  29  L.  R.  A.  578. 

In  Southern  Pac.  Co.  v.  Arnett,  111 
Fed.  849,  50  C.  C.  A.  17,  the  court  says: 
"We  are  aware  of  no  rule  of  law 
which  requires  a  shipper  who  has  made 
a  special  contract  to  declare  upon 
ft  when  he  contends  that  the 
carrier  has  been  guilty  of  some  neglect 
of  duty  on  account  of  which  he  is  liable 
notwithstanding  the  provisions  of  the 
contract.  A  special  contract  when  ex- 
acted by  a  carrier,  is  a  defensive 
weapon,  to  be  made  use  of  by  the  car- 
rier when  sued  by  the-  shipper  for  any 
alleged  dereliction  of  duty  against 
which  it  was  designated  to  afford  pro- 
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press  contract  of  carriage  the  action  must  be  upon  the  contract,8 
especially  where  the  contract  contains  limitations  on  the  common  law 
liability,9  provided  that  such  limitations  are  valid.10  Where  the  con- 
tract of  carriage  creates  duties  in  addition  to  those  arising  merely  from 
the  relation  itself,  if  a  breach  of  such  additional  obligations  is  relied 
upon,  the  action  must  be  upon  the  contract.11 

c.  Failure  or  Delay  in  Transportation.  —  As  in  actions  for  damages 
to  goods  it  has  been  held  that  actions  for  failure  to  transport  or  for 
delay  may  be  either  in  assumpsit  or  on  the  case.12 

d.  Failure  To  Provide  Cars.  —  An  action  for  damages  for  failure 
to  provide  cars  upon  notice  is,  in  the  absence  of  a  promise  by  the  car- 
rier to  furnish  them,  founded  upon  defendant's  duty  as  a  common 
carrier  and  is  necessarily  an  action  in  tort.13 

2.  Considerations  Governing  Election.  —  Very  often  it  is  of  im- 
portance to  litigants  to  adopt  one  remedy  in  preference  to  the  other, 
since  the  form  of  the  action  may  determine  the  venue,14  and  who  may 
or  must  be  plaintiffs  or  defendants,15  as  well  as  the  manner  and  sub- 
stance of  the  pleading16  and  proof,17  and  the  relief  which  may  be 
obtained.18 


tection."  Quoted  with  approval  in  Em- 
pire State  Cattle  Co.  v.  Atchison,  T.  & 
S.  F.  B.  Co.,  129  Fed.  480,  and  in 
Bartelt  v.  Oregon  E.  &  Nav.  Co.,  57 
Wash.  16,  106  Pac.  487,  135  Am.  St. 
Eep.  959. 

"The  duty  of  a  common  carrier  to 
receive  property  offered  for  carriage 
when  such  offer  is  accompanied  by  a 
tender  of  the  regular  charge  for  such 
service  and  to  transport  the  property 
with  reasonable  care  and  diligence  does 
not  originate  in  contract,  and,  though  a 
contract  of  affreightment  be  signed  by 
the  shipper  he  may  sue  for  a  cause 
ex  delicto  or  for  a  cause  founded  upon 
a  breach  of  the  contract."  Deierling 
v.  Wabash  E.  Co.,  163  Mo.  App.  292, 
146  S.  W.  814. 

8.  Snow  v.  Indiana,  etc.  E.  Co.,  109 
Ind.  422,  9  N.  E.  702;  Parrill  17.  Cleve- 
land, etc.  E.  Co.,  23  Ind.  App.  638,  55 
N.  E.  1026;  Keller  v.  Pennsylvania  E. 
Co.,  45  Pa.  Super.  383. 

But  where  the  express  contract  does 
not  change  the  common  law  duties  of 
the  carrier  it  is  not  material  variance 
that  the  evidence  shows  an  express 
written  contract  while  the  action  is 
ex  delicto.  San  Antonio,  etc.  E.  Co.  v. 
Dolan  (Tex.  Civ.  App.),  85  S.  W.  302. 

9.  Parrill  v.  Cleveland,  etc.  E.  Co., 
23  Ind.  App.  638,  55  N.  E.  1026  (re- 
viewing Indiana  cases);  Indianapolis, 
etc.  E.  Co.  v.  Forsythe,  4  Ind.  App.  326, 
29  N.  E.  1138;  Davidson  v.  Graham,  2 
Ohio  St.  132. 


10.  Lake  Erie  &  "W.  E.  Co.  v.  Hol- 
land, 162  Ind.  406,  69  N.  E.  138,  63 
L.  E.  A.  948;  Chicago,  etc.  E.  Co.  v. 
Hare,  36  Ind.  App.  422,  75  K.  E.  867; 
Evansville  &  T.  H.  E.  Co.  v.  McKinney, 
34  Ind.  App.  402,  73  N.  E.  148. 

11.  Wernick  17.  St.  Louis,  etc.  E. 
Co.,  131  Mo.  App.  37,  109  S.  W.  1027; 
Spence  v.  Norfolk,  etc.  E.  Co.,  92  Va. 
102,  22  S.  E.  815,  29  L.  E.  A.  578. 

Where  the  agreement  to  ship  by 
through  train  is  breached,  the  carrier 
must  be  sued  in  contract.  Wernick  v. 
St.  Louis  &  S.  F.  E.  Co.,  131  Mo.  App. 
37,  107  S.  W.  1027. 

12.  Wernick  v.  St.  Louis  &  S.  F. 
E.  Co.,  131  Mo.  App.  37,  109  S.  W. 
1027;  Spence  v.  Norfolk  &  W.  E.  Co., 
92  Va.  102,  22  S.  E.  815,  29  L.  E.  A. 
578. 

13.  Di  Giorgio,  etc.  Co.  v.  Pennsyl- 
vania E.  Co.,  104  Md.  693,  65  Atl.  425, 
8  L.  E.  A.   (N.  S.)  108. 

14.  See  infra,  III. 

15.  See  infra,  IV. 

16.  See  infra,  V,  and  Orange  Bank 
17.  Brown,  3  Wend.  (N.  Y.)  158;  Govett 
v.  Eadnidge,  3  East  62,  102  ■  Eng.  Ee- 
print  520. 

In  assumpsit  the  common  counts'  may 
be  joined  in  the  declaration,  and  the 
action  survives  against  the  personal 
representative.  Orange  Bank  17.  Brown, 
3  Wend.  (N.  Y.)   158. 

17.  See  infra,  VI. 

18.  See  supra,  I,  A,  1,  b,  and  infra, 
V,  A,  1,  h. 
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3.  Method  of  Determining  Nature  of  Action.  —  The  allegations  of 
the  declaration  or  complaint  furnish  the  proper  criterion  as  to  whether 
plaintiff's  action  is  one  in  tort  or  in  contract.1'  But  it  will  be  con- 
strued as  an  action  ex  delicto  unless  the  facts  of  the  case  clearly  show 
that  the  plaintiff  has  elected  to  sue  on  contract.20  If  the  declaration, 
however,  clearly  sets  out  not  only  a  promise  on  the  part  of  the  carrier 
but  a  consideration  for  such  promise  as  well,  the  action  is  held  to  be 
ex  contractu.21  But  where  the  gravamen  of  the  claim  is  a  breach  by 
the  carrier  of  a  duty  imposed  by  law,  it  is  an  action  in  tort,22  even 


19.  Corbett  v.  Palkington,  6  Barn. 
&  C  268,  106  Eng.  Eeprint  451. 

20.  V.  S.— Whittenton  Mfg.  Co.  v. 
Memphis  &  0.  Eiver  Packing  Co.,  21 
Ted.  896.  Ga.— Central  of  Ga.  E.  Co. 
v.  Chicago  Portrait  Co.,  122  Ga.  11,  49 
S.  E.  727,  106  Am.  St.  Eep.  87.  N.  Y. 
See  Flynn  v.  Hudson  E.  Co.,  6  How. 
Pr.  308.  Tex.— Kansas  City  So.  E.  Co. 
v.  Eosebrook-Josey  Grain  Co.  (Tex. 
Civ.  App.),  14  S.  W.  436;  Elder  Demp- 
ster &  Co.  v.  St.  Louis,  S.  W.  E.  Co., 
105  Tex.  628,  154  S.  "W.  965. 

Where  the  complaint  averred  that 
the  carrier  or  its  servant  or  agent  re- 
ceived the  live  stock  in  its  stock  yards, 
preparatory  to  shipment  and  that  it 
was  its  duty  to  use  due  care  to  re- 
ceive and  safely  transport  and  deliver 
such  live  stock  to  the  consignee,  and 
that  the  defendant  so  negligently  con- 
ducted itself,  in  and  about  receiving 
said  cattle  for  shipment,  and  that  de- 
fendant's stockyard  was  insecure  and 
unsafe,  and  that  the  insecurity  of  the 
yard  resulted  in  injury  to  the  cattle 
and  damage  to  the  plaintiff,  it  states 
a  cause  of  action  in  case  for  negli- 
gence in  caring  for  the  cattle  while 
being  held  by  the  shipper  pending 
definite  arrangements  for  its  transporta- 
tion. St.  Louis  &  S.  P.  E.  Co.  v.  Caven- 
der,  170  Ala.  601,  54  So.  54. 

But  if  the  plaintiff  state  the  custom 
and  also  relies  upon  an  undertaking, 
general  or  special,  then  the  action  may 
be  said  to  be  ex  delicto  quasi  ex  con- 
tractu, but  in  reality  is  founded  on  the 
contract  and  should  be  treated  as  such. 
Orange  Bank  v.  Brown,  3  Wend.  (N.  Y.) 
158. 

In  an  action  against  a  carrier,  counts 
which  allege  that  the  plaintiff  deliv- 
ered to  the  defendant  for  shipment  a 
consignment  of  oranges,  that  the  car- 
rier transported  them  in  a  refrigerator 
car,  equipped  with  a  ventilating  ap- 
paratus, but  failed  to  use  the  appara- 
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tus,  although  the  state  of  the  weather 
required  it  to  preserve  the  fruit,  and  as 
a  result  the  fruit  was  damaged,  state 
an  action  on  the  contract  for  a  failure 
to  transport  the  fruit,  the  negligence 
being  descriptive  of  the  breach.  West- 
ern E.  of  Ala.  v.  Hart,  160  Ala.  599, 
49   So.   371. 

21.  McNeill  v.  Atlantic  Coast  L.  B. 
Co.,  161  Ala.  319,  49  So.  797;  Tallassee 
Palls  Mfg.  Co.  v.  Western  E.  of  Ala., 
117  Ala.  520,  23  So.  139,  67  Am.  St. 
Eep.  179;  Holland  v.  Southern  Express 
Co.,  114  Ala.  128,  21  So.  992;  Corbett 
v.  Palkington,  6  Barn.  &  C.  268,  106 
Eng.  Eeprint  451.  See  also  Parrill  v. 
Cleveland,  etc.  E.  Co.,  23  Ind.  App.  638, 
55  N.  E.  1026. 

Where  the  count  alleged  that  the  car- 
rier undertook  as  a  warehouseman  and 
for  a  reward,  and  for  the  benefit  of 
the  plaintiff,  to  do  a  particular  thing, 
is  an  action  on  the  contract,  and  not 
in  case.  Western  E.  of  Ala.  v.  Hart, 
160   Ala.    599,   49    So.   371. 

The  allegation  of  a  promise  is  not 
alone  sufficient  to  render  the  action  one 
upon  the  contract  of  shipment,  since 
the  words,  "agreed,"  "undertook,"  or 
even  "promised"  are  no  more  than 
an  inducement  to  the  duty  imposed  by 
the  common  law;  but  if  there  is  an 
averment  of  a  promise  and  considera- 
tion, the  complaint  will  be  upon  the 
contract,  and  not  for  the  breach  of  a 
duty.  Whittenton  M.  Co.  v.  Memphis 
O.  E.  P.  Co.,  21  Fed.  896;  Western  B. 
Co.  of  Ala.  v.  Hart,  160  Ala.  599,  49 
So.  371;  Nashville,  etc.  E.  Co.  v.  Par- 
ker, 123  Ala.  683,  27  So.  323;  Tallas- 
see Palls  Mfg.  Co.  v.  Western  E.  of 
Ala.,  117  Ala.  520,  23  So.  139,  67  Am. 
St.  Eep.  179. 

22.  N.  C. — Bowers  v.  Bichmond  &  !>• 
E.  Co.,  107  N.  C.  721,  12  S.  E.  452. 
Pa.— Smith  v.  Seward,  3  Pa.  342.  Wis. 
Eideout  v.  Milwaukee,  L.  S.  &  W.  B. 
Co.,  81  Wis.  237,  51  N.  W.  439;  Smith 
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though  a  consideration  for  assuming  the  duty  is  alleged,  where  it  is 
merely  by  way  of  inducement.23  But  a  direct  averment  that  the  acts 
alleged  were  in  breach  of  the  contract,  though  a  mere  legal  conclusion, 
has  been  held  sufficient  to  characterize  the  action  as  one  in  assumpsit.24 
And  it  has  been  said  that  the  nature  of  the  remedy  to  which  plaintiff's 
statement  of  facts  entitle  him,25  or  the  nature  of  the  grievance,26  rather 
than  the  form  of  the  declaration  is  the  essential  test  in  determining  the 
character  of  the  action. 

B.  Trover.  —  A  common  carrier  is  required  at  its  peril  to  deliver 
the  goods  according  to  its  undertaking,  and  consequently  it  renders 
itself  liable  in  trover27  for  conversion  if  it  makes  delivery  to  the  wrong 


v.  Chicago  &  N.  W.  E.  Co.,  49  Wis. 
443   5  N.  W.  240. 

An  averment  of  a  promise  and  a  con- 
sideration are  both  essential  to  a  dec- 
laration in  contract.  Hence  a  declara- 
tion averring  an  undertaking  in  con- 
sideration that  the  public  should  be 
conveyed  by  means  of  defendant 's  ferry 
and  for  hire,  to  receive  and  safely  con- 
vey and  that  plaintiff  learning  of  said 
offer  did  use  the  ferry  and  commit  his 
horse  to  defendant  in  consideration  of 
an  undertaking  to  convey,  states  no 
consideration  and  is  in  tort.  Smith  v. 
Seward,  3  Pa.  342. 

Allegation  of  Promise  in  Tort. — "If 
the  injury  declared  on  arose  from  the 
breach  of  an  express  or  implied  con- 
tract, it  is  said  the  pleader,  if  he 
would  proceed  in  case  instead  of  as- 
sumpsit, must  refrain  from  laying  a 
promise.  And  again:  that  averments 
either  ex  contractu  or  ex  delicto  are 
not  decisive  of  the  nature  of  the  ac- 
tion." Wernick  v.  St.  Louis,  etc.  E. 
Co.,  131  Mo.  App.  37,  109  S.  W.  1027. 

An  allegation  that  excessive  charges 
were  made  "wrongfully  and  fraudu- 
lently," characterizes  the  action  as 
one  in  tort.  Smith  <s.  Chicago  &  N.  W. 
B.  Co.,  49  Wis.  443,  5  N.  W.  240. 

A  complaint  alleging  that  the  de- 
fendant, a  common  carrier,  failed  to 
safely  carry  certain  articles  of  freight 
according  to  contract  and  "so  negli- 
gently and  carelessly  conducted  in 
regard  to  the  same  that  it  was  great- 
ly damaged"  states  facts  sufficient  to 
constitute  a  tort.  Bowers  v.  Eichmond 
&  D.  E.  Co.,  107  N.  C.  721,  12  S.  E. 
452.  ' 

A  declaration  which  alleges  that  re- 
quest was  made  upon  defendant  for 
cars,  and  that  defendant  received  and 
accepted  said  request,  and  then  pro- 
ceeds to  charge  that  the  loss  and  dam- 


age was  due  to  the  negligence  of  de- 
fendant in  failing  to  furnish  the  cars 
as  requested  is  a  declaration  in  tort 
and  not  in  contract.  Di  Giorgio  I.  &  S. 
Co.  v.  Pennsylvania  E.  Co.,  104  Md. 
693,  65  Atl.  425,  8  L.  E.  A.  (N.  S.) 
108. 

A  complaint  setting  out  a  contract 
by  a  common  carrier  to  transport  ap- 
ples but  not  alleging  a  breach  thereof 
which  states  that  carrier  failed  to  per- 
form its  duty  or  exercise  care  in  trans- 
porting the  goods  and  was  guilty  of 
negligence,  states  an  action  based  on 
negligence,  not  on  breach  of  contract. 
Eichardson  v.  New  York  Cent.  &  H.  E. 
E.  Co.,  122  App.  Div.  120,  106  N.  Y. 
Supp.  702. 

23.  Nelson  v.  Great  Northern  E.  Co., 
28   Mont.   297,  72   Pac.   642. 

In  Eideout  v.  Milwaukee,  L.  S.  &  W. 
E.  Co.,  81  Wis.  237,  51  N.  W.  439,  the 
complaint  set  out  a  contract  for  the 
carriage  of  horses  and  payment  of  the 
freight  and  alleged  that  the  carrier  so 
"negligently  and  carelessly"  carried 
said  horses  that  one  of  them  was  killed. 
This  was  held  to  be  an  action  ex 
delicto. 

24.  Alabama  Great  So.  E.  Co.  v.  Nor- 
ris,  167  Ala.  311,  52  So.  891. 

25.  Whittenton  Mfg.  Oo.  v.  Memphis 
&  O.  E.  P.  Co.,  21  Fed.  896. 

26.  Elder,  Dempster  &  Co.  v.  St. 
Louis,  S.  W.  E.  Co.,  105  Tex.  628,  154 
S.  W.  965-987. 

27.  "Trover  does  not  lie  against  a 
carrier  for  negligence  as  for  losing  a 
box,  but  it  does  for  an  actual  wrong 
(Salk.  655),  nor  for  goods  lost  or  stolen 
from  a  carrier  or  wharfinger;  there 
must  be  an  injurious  conversion — some- 
thing more  than  a  bare  omission  (5 
Burr.  2825).  Where  a  carrier  loses 
goods  by  accident,  trover  does  not  lie, 
but  where  he  is  an  actor  and  delivers 
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person,28  or  if  upon  demand  it  fails  to  deliver /the  goods  to  the  one 
entitled  to  them,29  even  though  there  has  been  a  previous  refusal  to 
accept  the  goods.30  But  trover  or  conversion  will  not  lie  where  the 
goods  have  been  lost  or  stolen.31  Nor  can  the  owner  on  account  of 
unreasonable  delay  refuse  to  receive  the  goods  and  sue  for  conversion.82 

C.  Keplevin.33  —  Any  wrongful  withholding  of  the  goods  from  the 
one  entitled  to  them  will  justify  replevin.3* 

D.  Action  foe  Statutory  Penalty.  —  Where  by  statute  a  pen- 
alty is  imposed  upon  a  common  carrier  for  breach  of  its  duties,  this 
penalty  may  be  enforced  in  the  manner  provided  in   the   statute.85 


them  to  a  third  person,  though  by  mis- 
take, the  action  lies  (Peake  49).  It 
lies  also  where  the  defendant  refuses  to 
deliver  the  goods  according  to  con- 
tract." Savage,  J.,  in  Packard  v.  Get- 
man,  4  Wend.   (N.  Y.)   613. 

28.  XT.  S. — The  Thames  v.  Seaman,  81 
TJ.  S.  98,  20  L.  ed.  804.  Ala-— Tisho- 
mingo Sav.  Inst.  v.  Johnson,  Nesbitt  & 
Co.,  146  Ala.  691,  40  So.  503;  Louis- 
ville &  N.  E.  Co.  v.  Barkhouse,  100  Ala. 
543,  13  So.  534;  Bullard  v.  Young,  3 
Stew.  46.  Cal. — Cavallaro  v.  Texas  & 
P.  E.  Co.,  110  Cal.  348,  42  Pac.  918, 
52  Am.  St.  Eep.  94.  Ga. — Savannah, 
P.  &  W.  E.  Co.  v.  Sloat,  93  Ga.  803, 
20  S.  E.  219;  Atlanta  C.  L.  E.  Co.  v. 
Goodwin,  1  Ga.  App.  351,  57  S.  B. 
1070.  HI. — Illinois  Cent.  E.  Co.  v.  Parks, 
54  111.  294;  St.  Louis,  etc.  E.  Co.  v. 
Eose,  20  111.  App.  670.  Md. — Seaboard 
Air  Line  By.  v.  Phillips,  108  Md.  285, 
70  Atl.  232.  Mass. — Forbes  v.  Fitch- 
burg  E.  Co.,  133  Mass.  154;  Claflin 
v.  B.  &  L.  E.  Co.,  7  Allen  341.  Minn. 
Jellett  v.  St.  Paul,  M.  &  M.  E.  Co.,  30 
Minn.  265,  15  N.  W.  237.  Mo.— Mar- 
shall &  Michel  Grain  Co.  v.  Kansas, 
etc.  E.  Co.,  176  Mo.  480,  75  S.  W.  638, 
98  Am.  St.  Eep.  508;  National  Bank 
v.  Southern  E.  Co.,  135  Mo.  App.  74, 
115  S.  W.  517.  Neb. — Union  Stockyards 
Co.  v.  Westcott,  47  Neb.  300,  66  N.  W. 
419.  N.  H. — Murray  v.  Warner,  55  N. 
H.  546,  20  Am.  Eep.  227,  trover  lies 
for  mis-delivery.  N.  Y. — McEntee  v. 
New  Jersey  Steamboat  Co.,  45  N.  Y. 
34,  6  Am.  Eep.  28;  Packard  «.  Getman, 
4  Wend.  613.  W.  Va.^Clarke-Lawrence 
Co.  v.  Chesapeake  &  O.  E.  Co.,  63  W. 
Va.  423,  61  S.  E.  364. 

In  Seaboard  Air  Line  Ey.  v.  Phillips, 
108  Md.  285,  70  Atl.  232,  it  was  held 
trover  would  lie  against  a  carrier  who 
wrongfully  delivered  the  goods  to  the 
consignee  even  though  they  were  sub- 
sequently returned  to  the  carrier. 

29.    Louisville,  etc.  E.  Co.  v.  Lawson, 
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88  Ky.  496,  11  S.  W.  511;  Packard  «. 
Getman,  4  Wend.  (N.  Y.)  613. 

But  should  the  goods  have  already 
been  converted  by  the  carrier,  a  prior 
demand  would  not  be  a  necessary  pre- 
requisite to  bringing  trover.  See  infra, 
II. 

30.  Bacharach  v.  Chester  Freight 
Line,  133  Pa.  414,  19  Atl.  409. 

31.  Walter  v.  Alabama  S.  E.  Co., 
142  Ala.  474,  39  So.  87;  Eobinson  v. 
Pogue,  86  Ala.  257,  5  So.  685;  Bullard 
v.  Young,  3  Stew.  (Ala.)  46;  Bowlin  «. 
Nye,  10  Cush.  (Mass.)  416.  See  Cen- 
tral E.  &  Banking  Co.  v.  Lampley, 
76  Ala.  357,  52  Am.  Eep.  334. 

32.  Wells-Fargo  &  Co.  Express  v, 
Horwell  (Ark.),  160  S.  W.  859. 

33.  See  generally  the  title  "Ee- 
plevin." 

34.  Wabash  E.  Co.  v.  House,  101  111 
App.  397;  Moran  Bros.  Co.  v.  Northern 
Pac.  E.  Co.,  19  Wash.  266,  53  Pac. 
49. 

Tender  of  Freight. — Since  the  carriei 
has  a  lien  on  the  goods  for  the  freight 
replevin  fails  in  the  absence  of  ten- 
der therefor.  Bobbins  v.  Chicago  &  A. 
E.  Co.,  132  Mo.  App.  306,  111  S.  W. 
1179. 

Consignee  need  not  tender  freight 
charges  prior  to  bringing  replevin  for 
the  goods,  where  it  appears  that  the 
damages  for  delay  would  be  greater 
than  the  charges.  Moran  Bros.  Co.  V. 
Northern  Pac.  E.  Co.,  19  Wasl.  266,  53 
Pac.  49. 

Mere  delay  in  transportation,  when 
no  demand  for  return  of  goods  is  made, 
does  not  constitute  such  wrongful  de- 
tention by  the  carrier  as  will  sustain 
replevin.  Wabash  E.  Co.  v.  House,  101 
HI.  App.  397. 

35.  Hall  v.  Norfolk  &  W.  R.  Co.,  44 
W.  Va.  36,  28  S.  E.  754,  67  Am.  St.  Bep. 
757,  41  L,  E.  A.  669,  civil  or  criminal 
action. 
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Such  remedy,  however,  is  merely  cumulative,  and  does  not  deprive 
the  aggrieved  party  of  his  civil  action  for  money  had  and  received,30 
or  debt,37  and  he  may  waive  the  tort  and  sue  upon  the  implied  con- 
tract.38 

II.  PREREQUISITES  TO  ACTION.  — As  a  general  rule  no  de- 
mand39 or  proof  of  loss40  is  a  necessary  prerequisite  to  the  commence- 
ment of  an  action  founded  upon  a  breach  of  contract  of  affreight- 
ment. But  where  required  by  the  contract  a  notice  or  claim  of  loss 
is  an  essential  prerequisite  to  the  action,41  except  in  case  of  mis- 
delivery or  nondelivery,42  unless  the  provision  for  notice  has  been 
waived,43  or  is  so  unreasonable  or  uncertain  as  to  be  void.44 


36.  Southwestern  Ala.  B.  Co.  v.  Mad- 
aox  &  Son,  146  Ala.  539,  41  So.  9; 
Hall  v.  Norfolk  &  W.  E.  Co.,  44  W. 
Va.  36,  28  S.  E.  754,  67  Am.  St.  Eep. 
757,  41  L.  E.  A.  669. 

Where  a  statute  provides  a  penalty 
for  refusal  to  furnish  cars,  the  shipper 
is  not  confined  to  an  action  based  on 
this  statute  but  may  maintain  an  ac- 
tion against  the  carrier  for  damages 
for  breach  of  his  common  law  duty  to 
furnish  cars.  Southern  E.  Co.  v.  Moore, 
133  Ga.  806,  67  S.  E.  85,  26  L.  E.  A. 
(N.  S.)  851 ;  Southern  E.  Co.  .v.  Melton, 
133  Ga.  277,  65  S.  E.  665;  Chattanooga 
S.  E.  Co.  v.  Thompson,  133  Ga.  127, 
65  S.  E.  285;  Lee  v.  Nelms,  57  Ga. 
253. 

And  in  Chattanooga  S.  E.  Co.  v. 
Thompson,  133  Ga.  127,  65  S.  E.  285, 
it  was  tacitly  recognized  that  the  act 
of  1905  in  no  way  affected  the  right 
to  recover  damages  for  failure  to  fur- 
nish cars  under  a  contract.  See  also 
Elberta  Peach  Co.  v.  Georgia  S.  &  P. 
E.  Co.,  133  Ga.  685,  66  S.  E.  779. 

37.  Hall  v.  Norfolk  &  W.  E.  Co.,  44 
W.  Va.  36,  28  S.  E.  754,  67  Am.  St. 
Eep.  757,  41  L.  E.  A.  669. 

38.  Heiserman  v.  Burlington,  etc.  E. 
Co.,  63  Iowa  732,  18  N.  "W.  903. 

39.  Albany  &  N.  E.  Co.  v.  Merchants 
&  Farmers  Bank,  137  Ga.  391,  73  S.  E. 
637;  Clarke-Lawrence  Co.  v.  Chesapeake 
&  0.  E.  Co.,  63  W.  Va.  423,  61  S.  E. 
364. 

The  action  may  properly  be  instituted 
without  a  previous  demand  if  the  car- 
rier has  previously  commenced  an  ac- 
tion for  the  freight  (Stevens  v.  Say- 
ward,  3  Gray  [Mass.]  108),  or  if  it  is 
not  in  the  power  of  the  carrier  to  de- 
liver. Jarrett  v.  Great  Northern  E. 
Co.,  74  Minn.  477,  77  N.  W.  304. 

An  action  of  tort  for  the  conversion 
of  goods  will  not  lie  against  the  car- 
rier for  omitting  seasonably  to  deliver 


the  goods,  without  a  previous  demand. 
Eobinson  /jo.  Austin,  2  Gray  (Mass.) 
564. 

40.  Although  there  is  printed  on  the 
back  of  the  bill  of  lading  a  require- 
ment that  proofs  of  loss  must  be  made 
before  bringing  suit,  compliance  with 
such  condition  is  not  an  essential  pre- 
requisite to  an  action  either  in  tort 
or  in  assumpsit  for  the  enforcement  of 
the  common  law  liability  of  the  car- 
rier. Such  a  provision  is  regarded  not 
as  a  part  of  the  contract  but  merely 
collateral  thereto.  Baxter  v.  Louisville, 
N.  A.  &  C.  E.  Co.,  165  111.  78,  45  N.  E. 
1003;  Painkinsky  v.  Illinois  Cent.  E. 
Co.,  165  111.  App.   556-562. 

41.  Baxter  v.  Louisville,  N.  A.  &  C. 
E.  Co.,  165  111.  78,  80,  45  N.  E.  1003; 
Coles  &  Co.  v.  Louisville,  E.  &  St.  L 
E.  Co.,  41  111.  App.  607-612.  See  Hoye 
v.  Pennsylvania  E.  Co.,  191  N.  Y.  101, 
83  N.  E.  586,  17  L.  E.  A.  (N.  S.)  641, 
and  monographic  note  appended  to  this 
case. 

42.  Cleveland,  etc  E.  Co.  v.  Potts 
&  Co.,  33  Ind.  App.  564,  71  N.  E.'685. 
See  also  monographic  note  in  31  L.  E. 
A.    (N.   S.)    1178. 

43.  As  where  the  carrier  proceeds  to 
negotiations  looking  to  a  settlement  of 
the  damage.  Louisville  &  N.  E.  Co.  v. 
Cunningham,  88  111.  App.  289,  294. 

Written  Notice. — Although  the  ship- 
ping contract  calls  for  a  written  no- 
tice of  loss  or  damage,  yet  if  the  car- 
rier received  verbal  notice  within  a 
reasonable  time  and  does  not  object  to 
its  form  he  waives  any  right  to  object 
later.  Louisville  &  N.  E.  Co.  v.  Cun- 
ningham, 88  111.  App.  289-294;  Chicago 
&  A.  E.  Co.  v.  Grimes,  71  111.  App. 
397-403.  See  also  Peoria  Pkg.  Co.  <o. 
Nashville,  C.  &  St.  L.  E.  Co.,  164  111. 
App.  646,  650,  consent  to  sale  of  the 
damaged  goods. 

44.  Where  the  condition  is  that  no- 
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Recovery  of  Statutory  Penalty  for  Delay. —  In  some  states,  as  a  pre- 
requisite to  the  recovery  of  a  statutory  penalty  for  delay  it  is  neces- 
sary to  file  a  claim  with  the  carrier,  unless  there  is  a  waiver  of  strict 
compliance  with  the  statute.45 

For  Overcharge.  —  It  is  not  necessary  before  plaintiff  can  bring,  an 
action  to  recover  a  statutory  penalty  for  excessive  charges,  to  object 
or  protest  prior  to  payment  of  such  charge.46 

III.  JURISDICTION  AND  VENUE.  —  GENERALLY.  —  In  ac 
tions  against  carriers,  not  involving  interstate  commerce,  the  general 
rules  as  to  jurisdiction  and  venue  apply,47  unless  otherwise  provided 
by  statute.48 

Actions  Involving  Interstate  Commerce.  —  The  jurisdiction  in  cases  in- 
volving interstate  commerce  will  be  fully  treated  elsewhere.49 


tice  must  be  served  upon  the  "nearest 
agent  of  the  carrier"  to  the  destina- 
tion such  a  condition  is  usually  so  un- 
certain and  unreasonable  that  it  is 
thereby  rendered  unenforceable  at  law 
and  hence  need  not  be  declared  upon 
in  the  complaint.  Baxter  v.  Louisville, 
N.  A.  &  C.  E.  Co.,  165  111.  78,  45  N.  E. 
1003. 

As  to  reasonableness  of  time  fixed, 
see  note,  7  L.  E.  A.   (N.  S.)   1041. 

Where  statute  or  constitution  pro- 
hibits limitation  of  common-law  liabil- 
ity,  see  note  13  L.  E.  A.   (N.  S.)   753. 

Damages  Due  to  Negligence  of  Car- 
rier.— Validity  of  stipulation  requiring 
notice  in  such  cases,  see  Sanford  v. 
Housatonic  E.  Co.,  11  Cush.  (Mass.) 
155;  Houtz  v.  Union  Pac.  E.  Co.,  33 
Utah  175,  93  Pac.  439,  17  L.  E.  A. 
(N.  S.)  628,  and  note  appended  to 
same. 

45.  King  v.  Atlantic  C.  L.  E.  Oo., 
86  S.  C.  510,  68  S.  E.  769. 

Verbal  Complaint  Not  Sufficient. 
King  v.  Atlantic  C.  L.  E.  Co.,  86  S.  C. 
510,  68  S.  E.  769. 

Time  for  Filing. — Price  v.  Charleston, 
etc.  E.  Co.,  93  S.  C.  576,  77  S.  E.  703; 
Bullock  v.  Charleston,  etc.  E.  Co.,  82 
S.  C.  375,  64  S.  E.  234. 

The  claim  should  be  filed  with  the 
agent  of  the  carrier  at  the  point  of 
destination  Bell  v.  Southern  E.  Co., 
77  S.  C.  78,  57  S.  E.  689;  Brown  v. 
Southern  K.  Co.,  71  S.  C.  273,  51  S.  E. 
151.  But  if  filed  with  the  cashier  in 
charge  of  the  business,  in  the  absence 
■of  the  defendant,  it  is'  sufficient.  Walk- 
er v.  Southern  E.  Co.,  76  S.  C.  308,  56 
S.  E.  952. 

It  is  not  necessary  that  the  claim 
should   be   signed    or    attested   by    the 
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claimant,  or  accompanied  with  proof  of 
its  validity.  Nor  is  it  essential  to  at- 
tach the  bill  of  lading.  Hawes  v. 
Southern  E.  Co.,  73  S.  C.  274,  53  S.  E, 
285. 

46.  Heiserman  v.  Burlington,  etc.  K. 
Co.,  63  Iowa  732,  18  N.  W.  903. 

47.  See  the  titles  "Jurisdiction;" 
"Venue." 

48.  By  statute  actions  ex  contractu 
must  be  brought  either  in  the  county 
where  the  contract  was  executed  (Al- 
bany &  N.  E.  Co.  v.  Merchants  &  Farm- 
ers Bank,  137  Ga.  391,  73  S.  E.  637), 
or  where  it  was  to  be  performed 
(Wright  v.  Southern  E.  Co.,  7  Ga.  App. 
542,  67  S.  E.  272) ;  but  suits  ex  delicto 
are  to  be  instituted  in  the  county  where 
the  cause  of  action  originates.  Wright 
v.  Southern  E.  'Co.,  7  Ga.  App.  542,  67 
S.  E.  272. 

If  the  cause  of  action  originates 
through  the  failure  of  the  public  duty 
of  delivering  within  a  reasonable  time, 
the  tort  is  presumed  to  have  originated 
at  the  point  of  destination.  Wright  ft 
Southern  E.  Co.,  7  Ga.  App.  542,  67 
S.  E.  272. 

Connecting  Carriers. — In  Texas  the 
statute  provides  that  when  any  freight 
is  transported  over  two  or  more  rail- 
roads operating  any  part  of  their  roads 
in  the  state,  suit  for  damages  arising 
out  of  such  transportation  may  he 
brought  against  any  one  or  all  of  such 
railroads  in  any  county  in  which  either 
of  such  railroads  extends  or  is  oper- 
ated. Gulf,  C.  &  S.  F.  E.  Co.  v.  H.  B. 
Pitts  &  Son,  37  Tex.  Civ.  App.  212,  83 
S.  W.  727;  Atchison,  T.  &  S.  F.  E. 
Co.  v.  Williams,  38  Tex.  Civ.  App.  405, 
86  S.  W.  38. 

49.  See  the  title  "Interstate  Com- 
merce." 
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IV.  PARTIES.  —  A:  Parties  Plaintiff.  —  1.  Ownership  of  or 
Interest  in  the  Goods.  —  a.  General  Statement.  —  The  owner  of  the 
goods  or  livestock  may  maintain  an  action  for  their  loss  or  damage,50 
although  the  beneficial  interest  may  be  in  another,51  and  although  at 
the  time  when  the  injury  was  committed  the  goods  were  in  the  actual 
possession  of  a  servant  or  other  bailee,52  and  although  such  owner  did 
not  contract  directly  with  the  carrier.53 


50i  U.  S. — Harrison  v.  Stewart,  11 
Fed.  Cas.  No.  6,145;  Hall  v.  Nashville, 
'etc.  E.  Co.,  11  Fed.  Cas.  No.  5,940;  Bur- 
ritt  v.  Bench,  4  McLean  325,  4  Fed. 
Cas.  No.  2,201.  111.— Great  Western  E. 
Go.  17.  McComas,  33  111.  186.  Ind. 
Law  «.  Hatcher,  4  Blackf.  364.  Miss. 
Jordan  v.  Gulf  &  S.  I.  E.  Co.,  102 
Miss.  21,  58  So.  595;  Fast  v.  Canton, 
Aberdeen  &  Nashville  E.  Co.,  77  Miss. 
498,  27  So.  525;  Waters  i?.  Mobile  & 
Ohio  E.  Co.,  74  Miss.  534,  21  So.  240. 
Mo. — Harvey  v.  Terre  Haute,  etc.  E. 
Co.,  6  Mo.  App.  585.  Neb. — Union  Pa- 
cific E.  Co.  v.  Vincent,  58  Neb.  171, 
78  N.  W.  457;  Union  Pacific  E.  Co.  v. 
Metcalf,  50  Neb.  452,  69  N.  W.  961. 
N.  Y.— Thompson  v.  Fargo,  49  N.  Y. 
188,  10  Am.  Eep.  342;  Krulder  v. 
Ellison,  47  N.  Y.  36,  7  Am.  Eep.  402; 
Green  17.  Clarke,  12  N.  Y.  343;  Ogden 
17.  Coddington,  2  E.  D.  Smith  317.  S.  C. 
Deaver-Jeter  Co.  17.  Southern  E.  Co., 
91  S.  C.  503,  74  S.  E.  1091,  1914  A 
Ann.  Cas.  230;  Moore  17.  Atlantic  C.  L. 

B.  Co.,  85  S.  C.  19,  67  S.  E.  11;  Miami 
P.  Co.  17.  Port  Eoyal,  etc.  E.  Co.,  38 
S.  C.  78,  16  S.  E.  339,  21  L.  E.  A.  123. 
Tenn.— Eailroad  Co.  v.  Deakins,  107 
Tenn.  522,  64  S.  W.  477;  W.  &  A.  E. 
Co.  v.  Kelly,  1  Head  158.  Tex.— Ft. 
Worth  &  D.  C.  E.  Co.  v.  Caruthers 
(Tex.  Civ.  App.),  157  S.  W.  238;  Gulf, 

C.  &  S.  F.  E.  Co.  17.  Eotter  Bros.  (Tex. 
Civ.  App.),  104  S.  W.  402;  Ft.  Worth, 
etc.  E.  Co.  m.  Harrold,  45  Tex.  Civ. 
App.  362,  101  S.  W.  267;  International 
&  G.  N.  E.  Co.  v.  Jones, -41  Tex.  Civ. 
App.  327,  91  S.  W.  611. 

If  goods  are  lost  or  damaged  by  the 
carrier,  the  party  to  sue  for  such  loss 
or  damage  is  he  in  whom  the  legal 
property  in  the  goods  was  vested. 
Green  17.  Clarke,  12  N.  Y.  343. 

"The  English  doctrine  seems  to  be 
that,  as  a  general  rule,  the  owner  of 
the  goods,  whether  consignor  or  con- 
signee, must  bring  action  for  a  breach 
of  the  contract  to  carry  and  deliver 
the  goods  in  a  safe  condition. ' '  South- 
ern Kan.  E.   Co.   p.   Morris,    100    Tex. 


611,  102  S.  W.  396;  Missouri  Pac.  E, 
Co.  17.  Smith,  84  Tex.  348,  19  S.  W. 
509. 

One  who  is  neither  the  shipper,  con- 
signee or  owner,  and  whose  only  con- 
nection with  the  goods  is  that  the  bill 
of  lading  states  he  shall  be  notified 
of  the  arrival  of  the  goods,  cannot 
maintain  an  action  for  their  loss  or  in- 
jury. Dalbey  &  Co.  v.  Mexican  Cent. 
E.  Co.  (Tex.  Civ.  App.),  105  S.  W. 
1154. 

51.  The  Thames,  14  Wall.  (U.  S.) 
98,  20  L.  ed.  804,  citing  Fairfield  V. 
Adams,  16  Pick.  (Mass.)  381. 

In  Evans  v.  Marlett,  1  Ld.  Eaym.  271, 
91  Eng.  Eeprint  1078,  it  was  held  that 
if  the  goods  by  bill  of  lading  be  con- 
signed to  A,  A  is  the  owner  and 
must  bring  action  against  the  master 
if  they  are  lost.  But  if  the  bill  be 
special,  to  be  delivered  to  A  to  the 
use  of  B,  A  ought  always  to  bring 
the  action  for  the  property  is  in  him, 
and  B  has  only  a  trust. 

When  an  action  is  rightly  brought  by 
the  owners  of  goods,  the  judgment  in 
that  action  will  be  a  bar  to  a  suit  sub- 
sequently brought  by  a  person  having 
a  special  property  in  the  goods.  Green 
17.  Clark,   13  Barb.    (N.  Y.)    57. 

52.  Miss. — Waters  v.  Mobile  &  Ohio 
E.  Co.,  74  Miss.  534,  21  So.  240.  Mo. 
Chicago  A.  E.  Co.  17.  Kansas  C.  S.  B. 
E.  Co.,  78  Mo.  App.  245.  Tex.— Ft. 
Worth  &  D.  C.  E.  Co.  v.  Caruthers 
(Tex.  Civ.  App.),  157  S.  W.  238. 

53.  U.  S. — New  Jersey  Steam  Nav. 
Co.  v.  Merchants'  Bank,  6  How.  344, 
12  L.  ed.  465;  Hall  v.  Nashville,  etc. 
E.  Co.,  11  Fed.  Cas.  No.  5,940.  Mo. 
Bushnell  17.  Wabash  E.  Co.,  118  Mo. 
App.  618,  94  S.  W.  1001.  Tex.— Gulf, 
C.  &  S.  F.  E.  Co.  17.  DTahn  (Tex.  Civ. 
App.),  163  S.  W.  330;  International  & 
G.  N.  E.  Co.  17.  Jones,  41  Tex.  Civ. 
App.  327,  91  S.  W.  611. 

In  Sanderson  •  17.  Lamberton,  6  Binn. 
(Pa.)  129,  an  action  by  the  owners 
directly  upon  the  sub-contract  made  by 
the   first   with   the    second    carrier    in 
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b.  Owner  Not  Sole  Plaintiff.  —  The  right  of  action,  however,  is  not 
limited  to  the  owner  of  the  goods,64  as  both  the  owner  and  the  con- 
signee may  have  a  right  of  action.65 

c.  Joint  Owner.  —  A  joint  owner  of  property  may  sue  the  com- 
mon carrier  with  whom  he  has  contracted,  for  any  violation  of  its  duty 
in  transporting  the  property.58 

d.  Extent  of  Ownership.  —  And  so  also  an  agent,57  or  a  factor,58 


whose  hands  they  were  lost,  for  the 
conveyance  of  the  goods,  was  held 
proper. 

An  Undisclosed  Principal  May  Sue. 
Southern  E.  Co.  v.  Johnson,  2  Ga.  App. 
36,  5a  S.  E.  333;  Elkins  v.  Boston  & 
M.  E.  Co.,  19  N.  H.  337,  51  Am.  Dec. 
184.  See  infra,  TV,  A,  2,  a,  and  gen- 
erally the  title  "Principal  and  Agent." 

Bailor. — Elkins  v.  Boston  &  M.  E.  Co., 
19  N.  H.  337,  51  Am.  Dec.  184. 

54.  He  who  has  a  special  interest 
in  the  property  with  the  right  of  pos- 
session may  sue.  Kansas  City  So.  B. 
Co.  v.  Mabry  (Ark.),  165  S.  W.  279. 

In  Morris  v.  Wilson,  Sons  &  Co.,  114 
Fed.  74,  52  C.  C.  A.  22,  it  was  held 
that  there  was  no  force  in  the  con- 
tention that  a  person  was  not  entitled 
to  recover  because  it  was  not  shown 
that  he  owned  the  cattle,  the  contract 
of  shipment  having  been  made  by  him 
without  a  stipulation  that  he  should 
be  regarded  as  the  owner  of  the  cattle 
and  that  they  should  remain  in  his 
control. 

The  law  of  Georgia  expressly  gives 
a  right  of  action  to  the  consignee,  ship- 
per, or  owner  for  any  refusal  to  re- 
ceive goods  from  connecting  carriers. 
Inman  &  Co.  v.  Seaboard  Air  Line  E. 
Co.,  159  Fed.  960. 

55.  Inman  &  Co.  v.  Seaboard  Air 
Line  E.  Co.,  159  Fed.  960;  Hall  v.  Nash- 
ville, etc.  E.  Co.,  11  Fed.  Cas.  No. 
5,940.     See  infra,  IV,  A,  2. 

56.  Southern  Kan.  E.  Co.  v.  Morris, 
100.  Tex.  611,  102  S.  W.  396;  Missouri 
Bac.  E.  Co.  v.  Smith,  84  Tex.  348,  19 
S.  W.  509;  Texas  &  P.  E.  Co.  v.  Tom- 
linson  (Tex.  Civ.  App.),  157  S.  W. 
278. 

In  such  cases  the  wrong  is  viewed 
as  a  breach  of  the  contract  of  ship- 
ment, and  the  carrier,  having  entered 
into  the  contract  with  one  only  of 
the  joint  owners,  cannot  relieve  itself 
from  the  consequence  of  a  breach  at 
the  suit  of  the  joint  owner  with  whom 
it  contracted  on  the  mere  ground  that 
others    have    a    joint    interest    in    the 

Vol.  X 


property  transported.  Texas  &  P.  E. 
Co.  v.  Tomlinson  (Tex  Civ.  App.), 
157  S.  W.  278. 

One  who  is  the  owner  of  a  number 
of  crates  of  pears  and  has  been  in- 
trusted as  a  commission  man  with  a 
number  of  other  crates  of  pears  for 
the  purpose  of  shipping  and  selling 
them,  sucTi  crates  together  constituting 
a  car  of  fruit,  may  maintain  an  action 
against  a  railroad  carrier  for  any  dam- 
ages occasioned  by  its  negligence  in 
transporting  and  delivering  such  car  of 
fruit.  Atlantic  C.  L.  E.  Co.  v.  Partridge, 
58  Fla.  153,  50  So.  634. 

Where  several  shippers  act  by  a  com- 
mon agent  who  ships  their  goods  in 
his  own  name,  each  of  them  may  main- 
tain his  separate  action  for  damages 
sustained  by  him.  Baughman  v.  Louis- 
ville, E.  &  St.  L.  E.  Co.,  14  Ky.  L. 
Eep.   268,   21   S.   W.   757. 

57.  U.  S.— Blum  v.  The  Caddo,  1 
Woods  64,  3  Fed.  Oas.  No.  1,573.  Ala. 
Zimmern's  Coal  Co.  v.  Louisville  &  N. 
E.  Co.,  6  Ala.  App.  475,  60  So.  598. 
Ark. — St.  Louis,  etc.  E.  Co.  v.  Cumbie, 
101  Ark.  172,  141  S.  W.  939.  Ga,— South- 
ern E.  Co.  v.  Miko,  136  Ga.  272,  71 
S.  E.  241,  36  L.  E.  A.  (N.  S.)  68; 
Georgia  S.  &  F.  E.  Co.  v.  Marchman, 
121  Ga.  235,  48  S.  E.  961.  Kan.— Mis- 
souri Pac.  E.  Co.  v.  Peru  Van  Zandt 
Imp.  Co.,  73  Kan.  295,  85  Pac.  408, 
87  Pac.  80,  117  Am.  St.  Eep.  468,  6 
L.  E.  A.  (N.  S.)  1058,  9  Am.  &  Eng. 
Ann.  Cas.  790.  Tex. — Pecos,  etc.  B.  Co. 
v.  Oox  (Tex.  Civ.  App.),  150  S.  W. 
265. 

See  generally  the  title  "Principal 
and  Agent." 

Where  a  contract  of  shipment  was 
made  with  plaintiff  as  agent  for  sev- 
eral shippers,  he  is  entitled  to  bring 
suit  thereon  for  the  benefit  of  his 
principals;  and  the  error  of  permit- 
ting others  to  join  with  him  was  not 
prejudicial.  St.  Louis,  etc.  E.  Co.  e. 
Cumbie,  101  3.rk.  172,  141  S.  W.  939. 

58.  Ala.— Zimmern's  Coal  Co.  v 
Louisville   &    N.   E.   Co.,   6  Ala.  App. 
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broker,69  bailee,60  pledgee  of  bills  of  lading,61  or  other  person  having 
rights  in  the  property  to  be  protected,62  whether  such  rights  be  general 
or  special,63  may  maintain  an  action  and  recover  both  for  himself  and 
the  general  owner.6* 


475,  60  So.  598.  Ga. — Southern  B.  Co. 
v.  Miko,  136  Ga.  272,  71  S.  E.  241,  36 
L.  K.  A.  (N.  S.)  68.  Kan.— Missouri 
Pac.  E.  Co.  v.  Peru  Van  Zandt  Imp. 
Co.,  73  Kan.  295,  85  Pae.  408,  87  Pac. 
80,  117  Am.  St.  Rep..  468,  6  h.  E.  A. 
(N.  S.)  1058.  N.  Y.— Easter  v.  New 
York  &  E.  D.  E.  Co.,  74  Misc.  399,  132 
N.  Y.  Supp.  402. 

See  generally  the  title  "Factors  and 
Brokers,"  Vol.  8,  p.  877. 

Where  property  is  consigned  to  a 
commission  merchant  for  sale  without 
any  previous  contract,  or  any  advances 
made  to  the  shipper,  the  consignee  re- 
quires no  general  or  special  ownership 
in  the  property  before  its  delivery  to 
him  and  cannot  maintain  an  action  to 
recover  for  damages  to  the  property  in 
transit.  Grinnell-Collins  Co.  v.  Illinois 
Cent.  E.  Co.,  109  Minn.  513,  124  N.  W. 
377,  26  L.  E.  A.  (N.  S.)  437. 

In  Easter  v.  New  York  &  B.  D.  E. 
Co.,  74  Misc.  399,  132  N.  Y.  Supp. 
402,  plaintiff  was  a  factor,  having  the 
goods  in  possession  for  the  purpose  of 
showing  them  to  prospective  purchasers. 
But  it  seems  the  issue  of  plaintiff's 
ownership  was  not  raised  at  the  proper 
time  to  defeat  a  recovery  by  him. 

59.  Southern  E.  Co.  v.  Miko,  136 
Ga.  272,  71  S.  E.  241,  36  L.  E.  A. 
(N.  S.)  68;  Missouri  Pac.  R.  Co.  v. 
Peru  Van  Zandt  Imp..  Co.,  73  Kan.  295, 
85  Pac.  408,  87  Pac.  80,  117  Am.  St. 
Eep.  468,  6  L.  E.  A.   (N.  S.)   1058. 

60.  Pla.— Atlantic  C.  L.  E.  Co.  v. 
Partridge,  58  Pla.  153,  50  So.  634. 
Ga.— Southern  E.  Co.  v.  Miko,  136  Ga. 
272,  71  S.  E.  241,  36  L.  E.  A.  (N.  S.) 
68.  HI— Great  Western  E.  Co.  v.  Mc- 
Comas,  33  111.  186;  U.  S.  Exp.  Co.  v. 
Council,  84  111.  App.  491-497.  Kan. 
Missouri  Pac.  E.  Co.  v.  Peru  Van  Zandt 
Imp.  Co.,  73  Kan.  295,  85  Pac.  408,  87 
Pac.  80,  117  Am.  St.  Eep.  468,  6  L.  E. 
A.  (N.  S.)  1058.  Mo.^Chicago  &  A. 
E.  Co.  v.  Kansas  City,  etc.  E.  Oo.,  78 
Mo.  App.  245.  N.  H.— Murray  v.  War- 
ner, 55  N.  H.  546,  20  Am.  Eep.  227; 
Elkms  v.  Boston  &  M.  E.  Co.,  19  N.  H. 
337,  51  Am.  Dec.  184.  Tex.— Eastern 
E.  Co.  v.  Littlefield,  154  S.  W.  543. 

01.    Chesapeake   S.    S.  Co.   v.    Mer- 


chants'  Nat.  Bank,  102  Md.   589,   63 
Atl.  113. 

62.  Ga.  —  Benjamin-Ozburn  Co.  v. 
Morrow  T.  &  S.  Co.,  79  S.  E.  753; 
Southern  E.  Co.  v.  Miko,  136  Ga.  272, 
71  S.  E.  241,  36  E.  E.  A.  (N.  S.)  68. 
HI. — United  States  Exp.  Co.  v.  Council, 
84  111.  App.  491,  497.  Kan.— Missouri 
Pac.  E.  Co.  v.  Peru  Van  Zandt  Imp. 
Co.,  73  Kan.  295,  85  Pac.  408,  87  Pac. 
80,  117  Am.  St.  Eep.  468,  6  L-.  E.  A. 
(N.  S.)  1058.  N.  Y.— Lashinsky  v.  Eus- 
sian  Co.,  91  N.  Y.  Supp.  175.  Tex. 
Ft.  Worth  &  D.  C.  E.  Co.  v.  Caruthers 
(Tex.  Civ.  App.),  157  S.  W.  238. 

Third  Party. — The  carrier  may  be 
liable  to  the  consignor  or  consignee,  or 
to  some  person  showing  such  a  right 
of  ownership  as  ■  will  preclude  either 
the  consignor  or  consignee  from  main- 
taining a  similar  action.  Lashinsky  v. 
Eussian  Co.,  91  N.  Y.  Supp.  175. 

One  who  has  a  beneficial  interest 
in  the  performance  of  the  contract 
with  the  carrier  may  maintain  an  ac- 
tion in  his  own  name  on  the  contract. 
Ala. — Southern  Exp.  Co.  v.  Caperton,  44 
Ala.  101,  4  Am.  Rep.  118.  Colo.— Den- 
ver S.  P.  &  E.  Co.  v.  Erame,  6  Colo. 
382.  N.  H.— Mayall  v.  Boston  &  M. 
E.  Co.,  19  N.  H.  122,  49  Am.  Dec. 
149. 

Party  in  Interest. — The  "party  in  in- 
terest" under  some  statutes  is  the 
proper  party  to  prosecute  the  action. 
Midland  Val.  R.  Co.  v.  Pugh,  33  Okla. 
648,  126  Pac.  759. 

Such  a  party  should  have  had  pos- 
session. United  States  Exp.  Co.  v. 
Council,  84  111.  App.  491-497. 

But  a  mere  borrower,  having  no 
property,  general  or  special,  in  the 
property  cannot  sue  a  carrier  for  its 
destruction.  Lockhart  v.  Western  &  A. 
R.   Co.,  73  Ga.   472,  54  Am.  Rep.   883. 

63.  V.  S.— Hall  v.  Nashville,  etc.  E. 
Co.,  11  Fed.  Cas.  No.  5,940.  111. 
Illinois  Cent.  E.  Co.  v.  Miller,  32  111. 
App.  259.  Mo.— Davis  v.  Jacksonville 
Southwestern  Line,  126  Mo.  69,  28  S. 
W.  965. 

64.  Missouri  Pac.  E.  Co.  v.  Peru 
Van  Zandt  Imp.  Co.,  73  Kan.  295,  85 
Pac.  408,  87  Pac.  80,  117  Am.  St.  Rep. 
468>  6  L..  R.  A.   (N.  S.)   1058. 
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2.  Consignor  or  Consignee.  —  a.  General  Statement.  —  There  is 
considerable  confusion  among  the  courts  and  in  statements  of  the  law 
writers  on  the  question  whether  the  consignor  or  consignee  has  the 
right  of  action  in  cases  where  goods  delivered  to  a  common  carrier 
are  lost  or  damaged.65  The  decided  weight  of  authority  is  now  in 
favor  of  the  proposition  that  the  person  having  the  right  of  property 
and  the  right  of  possession  is  the  one  to  sue,  whether  consignor  or 
consignee,66  regardless  of  whether  he  made  the  contract    with   the 


65.  On  the  one  hand  it  is  laid  down 
as  a  general  rule  "that  if  a  trades- 
man order  goods  to  be  sent  by  a  car- 
rier, the  moment  the  goods  are  deliv- 
ered to  the  carrier  it  operates  as  a  de- 
livery to  the  purchaser,  and  that  he 
alone  can  bring  an  action  for  any  in- 
jury done  to  the  goods."  On  the 
other  hand  it  is  said  that  "the  consign- 
or's contract  with  the  carrier  supersedes 
the  necessity  of  showing  the  ownership 
in  the  goods,  and  that  the  consignee  may 
maintain  the  action,  though  the  goods 
may  be  the  goods  of  the  consignee." 
The  confusion  may  be  somewhat 
cleared  up  by  an  examination  into  the 
facts  of  the  various  cases  and  the  char- 
acter of  the  action  brought.  The  rem- 
edy is  always  sought,  either  by  action 
of  tort,  charging  failure  on  the  part 
of  the  carrier  to  perform  some 
legal  duty,  or  by  action  on  the  con- 
tract, charging  breach  of  an  express  or 
implied  contract.  It  is  fundamental, 
that  one  to  sustain  an  action  for  tort 
must  have  sustained  some  injury  as  a 
result  of  the  wrong  complained  of. 
It  is  not  enough  that  the  party  sued 
has  failed  in  some  duty,  but  such  fail- 
ure must  have  injured  the  party  suing. 
It  is  also  accepted,  that  one  who  vol- 
untarily and  fairly  enters  into  con- 
tractual relations  with  another,  cannot 
ordinarily,  deny  that  other's  right  to 
maintain  an  aetion  for  breach  of  such 
contract.  Northern  Pacific  R.  Co.  v. 
Lewis,  89  111.  App.  30. 

66.  IT.  S. — The  Frances,  9  Cranch 
183,  3  L.  ed.  698;  The  Merrimack,  8 
Cranch  317,  3  L.  ed.  575;  The  Venus, 
8  Cranch  253,  3  L.  ed.  553 ;  Blum  v.  The 
Caddo,  1  "Woods  64,  3  Fed.  Cas.  No. 
1,573.  Colo. — McLaughlin  v.  Martin,  12 
Colo.  App.  268,  55  Pac.  195.  Mass. 
Ilsley  v.  Stubbs,  9  Mass.  65,  6  Am. 
Dec.  29.  N.  Y.— Price  v.  Powell,  3  N. 
Y.  322;  De  Wolf  v.  New  York  Fire- 
men Ins.  Co.,  20  Johns.  214;  Potter  v. 
Lansing,  1  Johns.  215,  3  Am.  Dec.  310; 
Ludlow. v.  Bowne,   1   Johns.   1,   3   Am. 
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Dec.  277;  Everett  v.  Saltus,  15  Wend. 
474.  N.  C. — Gaskins  v.  Southern  E. 
Co.,  151  N.  0.  18,  65  S.  E.  518.  Eng. 
Dutton  v.  Solomonsen,  3  Bos.  &  P.  582, 
127  Eng.  Reprint  314;  Brandt  v.  Bowl- 
by,  2  Barn.  &  Ad.  932, 109  Eng.  Beprint 
1389;  Dawes  v.  Peck,  8  T.  B.  330,  101 
Eng.  Beprint  1417;  Brown  v. 
2  Camp.  36;  Tindall  v.  Taylor,  28 
L.  &  Eq.  210. 

"Any  proper  rule  must  require  that 
the  suit  be  brought  by  the  party  at 
whose  risk  the  goods  are  while  ij 
course  of  transportation. ' '  Southern  B. 
Co.  v.  Jones  Cotton  Co.,  167  Ala.  575, 
52  So.  899;  South  &  North  Alabama  E. 
Co.  v.  Wood,  72  Ala.  451. 

As  to  whether  the  consignor  or  the 
consignee  is  entitled  to  an  action 
against  a  common  carrier  upon  a  liabil- 
ity incurred  in  the  shipment  of  goods 
depends  as  well  upon  the  terms  of  the 
contract  as  to  purchase  or  order  and 
shipment  between  such  consignor  and 
consignee,  and  the  contract  with  the 
carrier,  as  upon  any  general  rule  of 
law.  Presumptively  the  general  owner 
or  the  one  in  whom  the  -property  in 
the  goods  is  vested  at  the  time  the 
right  of  action  accrues  is  entitled  to 
sue  upon  breach  of  the  contract  o/ 
carriage.  Martin  17.  McLaughlin,  5 
Colo.   387. 

' '  The  general  rule  is  that  delivery  to 
the  carrier  is  delivery  to  the  consignee, 
and  on  such  delivery  the  title  passes 
to  the  consignee;  the  goods  being  at 
the  consignee's  risk,  he  has  the  right 
of  action  for  their  loss.  But  where 
the  vendor  undertakes  to  deliver  at  a 
certain  place,  the  carriage  of  the  goods 
to  that  place  is  at  his  risk,  and  the 
title  and  right  of  action  for  their  loss 
remains  in  him."  Matheson  ■».  South- 
ern R.  Co.,  79  S.  C.  155,  60  S.  E.  437. 

English.  Rule. — In  Davis  v.  James,  5 
Burr.  2680,  98  Eng.  Beprint  407,  Lord 
Mansfield  sustained  an  aetion  by  the 
consignor  upon  the  theory  that  where- 
ever  the  property  lay,  the  contract  was 
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carrier,     or     whether     it     was     made     by     some     other     person.67 
Either  May  Sue. —  In  some  jurisdictions  it  is  held  that  the  action  may 

be  brought  in  the  name  of  either,68  and  the  person  suing  is  entitled 

to  recover,  not  only  his  own,  but  all  of  the  damages.69 
joinder.  —  The  action  may  not  be  brought  in  the  names  of  both  the 

consignor  and  consignee  jointly.70 
b.    Consignor  as  Plaintiff.  —  If  the  consignor  is  the  owner  of  the 

goods,'1  or  if  the  goods  while  in  transit  are  at  the  risk  of  the  con- 


between,  the  consignor  and  the  carrier, 
and  that  the  consignor  was  bound  to 
pay  the  freight.  In  Joseph  v.  Knox, 
3  Oamp.  320,  Lord  Ellenborough  sus- 
tained a  similar  action  on  the  same 
ground  of  privity  of  contract,  and  be- 
cause the  consideration  moved  from  the 
consignor.  However,  in  Dawes  v.  Peck, 
8  T.  E.  330,  101  Eng.  Reprint  1417,  the 
prior  cases  were  distinguished  upon 
the  ground  that  a  special  contract  had 
been  established,  and  the  king's  bench 
held  unanimously  that  the  right  of 
action  must  depend  upon  the  ownership 
of  the  goods;  that  they  became  the 
property  of  the  consignee  on  delivery 
to  the  carrier.  Therefore  the  right  of 
action  was  in  the  consignee,  and  not 
the  consignor.  These  and  many  other 
cases  were  reviewed  by  the  house  of 
lords  in  Dunlop  v.  Lambert,  6  CI.  &  F. 
600,  7  Eng.  Reprint  824,  and  the  con- 
clusion reached  that  generally  the  con- 
signee is  the  proper  person  to  sue.  Yet 
this  rule  may  be  varied  by  circum- 
stances, among  them  the  fact  of  a 
special  contract  between  the  consignor 
and  the  carrier. 

67.  Where  the  consignee  made  the 
contract  with  the  carrier,  the  fact  that 
the  consignee  has  been  paid  his  ad- 
vances does  not  destroy  his  right  of  ac- 
tion upon  the  contract  made  with  the 
carrier.     The   Geiser,   19  Fed.   877. 

Shipment  in  Name  of  Agent. — If  a 
shipper  delivers  freight  to  a  carrier 
through  an  agent  who  consigns  the 
goods  in  his  own  name  without  dis- 
closing his  principal,  the  latter  may 
nevertheless  maintain  a  suit  on  the 
contract.  Ga.— Central  of  Ga.  R.  Co. 
v.  James,  117  Ga.  832,  45  S.  E.  223. 
Ky.— Baughman  v.  Louisville,  E.  &  St. 
L.  R.  Co.,  14  Ky.  L.  Rep.  775,  21 
S.  W.  757.  Va.— Norfolk  &  W.  R.  Co. 
«.  Crull,  112  Va.  151,  70  S.  E.  521. 

68.  Boston  &  M.  R.  Co.  v.  Warrior 
Mower  Co.,  76  Me.  251;  Bromschwig 
Tailors'  Trim.  Co.  v.  Missouri  Pae.  R. 
Co.,  165  Mo.  App.  350,  147  S.  W.  175; 


Burriss  &  Haynie  v.  Missouri  Pac.  R. 
Co.,  105  Mo.  App.  659,  78  S.  W.  1042. 
Where  both  consignor  and  consignee 
have  an  interest  in  the  goods,  one  hav- 
ing a  general  and  the  other  a  special 
interest,  either  may  sue;  but  a  recov- 
ery by  one  constitutes  a  bar  to  an 
action  by  the  other.  Missouri  Pac.  R. 
Co.  v.  Peru-Van  Zandt  Imp.  Co.,  73 
Kan.  295,  85  Pae.  408,  87  Pac.  80,  117 
Am.  St.  Rep.  468,  6  L.  R.  A.  (N.  S.) 
1058;  Spence  v.  Norfolk  &  W.  R.  Co., 
92  Va.  102,  22  S.  E.  815,  29  L.  R.  A. 
578. 

69.  Missouri  Pac.  R.  Co.  v.  Peru- 
Van  Zandt  Imp.  Co.,  73  Kan.  295,  85 
Pac.  408,  87  Pac.  80,  117  Am.  St.  Rep. 
468,   6  L.  R.  A.   (N.  S.)   1058. 

70.  Missouri  Pac.  R.  Co.  v.  Peru- 
Van  Zandt  Imp.  Co.,  73  Kan.  295, 
85  Pac.  408,  87  Pac.  80,  117  Am.  St. 
Rep.  468,  6  L.  R.  A.  (N.  S.)  1058; 
Boston  &  M.  R.  Co.  v.  Warrior  Mower 
Co.,  76  Me.  251. 

71.  Ala. — Southern  R.  Co.  v.  Brew- 
ster, 63  So.  790.  Ind. — Cleveland,  etc. 
R.  Co.  v.  C.  &  A.  Potts  &  Co.,  33  Ind. 
App.  564,  71  N.  E.  685.  la.— Betts  v. 
Chicago,  B.  &  Q.  R.  Co.,  150  Iowa  252, 
129  N.  W.  962.  Kan.— Railroad  Co.  v. 
Consolidated  Cattle  Co.,  59  Kan.  Ill, 
52  Pac.  71.  Ky. — Louisville  &  N.  R. 
Co.  v.  Ft.  Wayne  Elec.  Co.,  21  Ky.  L. 
Rep.  1544,  55  S.  W.  918.  Minn.— Jar- 
rett  v.  Great  Northern  R.  Co.,  74  Minn. 
477,  77  N.  W.  304.  Mo.— Hance  v.  Wa- 
bash &  W.  R.  Co.,  62  Mo.  App.  60; 
Bergner  v.  Chicago  &  A.  R.  Co.,  13 
Mo.  App.  499.  N.  Y. — Price  v.  Powell, 
3  N.  Y.  322.  Tenn.— East  Tennessee  & 
G.  R.  Co.  v.  Nelson,  1  Coldw.  272. 
Tex. — Pecos,  etc.  R.  Co.  v.  Dinwiddie 
(Tex.  Civ.  App.),  146  S.  W.  280;  San 
Antonio,  etc.  R.  Co.  v.  Laws  (Tex.  Civ. 
App.),  125  S.  W.  973.  Eng.— Coats  v. 
Chaplin,  3  Q.  B.  483,  43  E.  C.  L.  831, 
114  Eng.  Reprint  592. 

Where  the  consignor  notified  the  car- 
rier not  to  deliver  the  goods  until  pro- 
duction of  bill  of  lading  and  the  pay- 
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signor  he  is  the  proper  plaintiff  in  an  action  against  the  carrier, ,! 
as  where  goods  are  shipped  under  a  contract  by  which  the  shipper  is 
to  deliver  them  to  the  consignee,  the  title  to  the  goods  does  not  pass 
to  the  consignee,  and  if  the  goods  are  lost  or  damaged  the  shipper 
may  bring  an  action  to  recover  for  the  damage  suffered,73  and  so  long 
as  he  retains  any  interest  in  the  shipment  his  right  to  maintain  an 
action  for  damages  against  the  carrier  for  its  negligence  in  respect 
to  the  goods  carried,  is  preserved.7*  But  the  mere  contingent  right 
of  a  vendor  to  stop  the  goods  in  transitu  in  case  of  the  insolvency 


merit  of  draft,  in  an  action  for  wrong- 
ful delivery,  the  consignor  may  sue. 
Hartwell  v.  Louisville  &  N.  B.  Co.,  15 
Ky.  L.  Eep.  778. 

"Where  the  goods  are  to  be  delivered 
at  a  certain  point  and  there  "to  be 
measured,  weighed  and  inspected  before 
any  part  of  the  purchase  price  should 
be  due  and  payable,"  the  consignor 
is  the  party  aggrieved  and  should  sue 
for  statutory  penalty  for  delay.  El- 
liott v.  Southern  B.  Co.,  155  N.  C.  235, 
71   S.  E.   339. 

When  the  consignee  refuses  to  ac- 
cept the  goods,  the  presumption  that 
he  is  the  owner  is  overcome  and  the 
consignor  may  maintain  an  action  for 
the  breach  of  the  contract  of  carriage. 
Fine  v.  Barrett,  81  Misc.  234,  142  N.  Y. 
Supp.  533. 

Estoppel  To  Deny  Ownership. — Where 
a  carrier  has  contracted  to  transport 
goods,  it  is  not  competent  for  him 
when  called  upon  for  nonfulfillment 
of  his  contract  to  set  up  as  a  defense 
that  the  consignor  with  whom  he  con- 
tracted was  not  the  owner.  Stimpson 
v.  Gilchrist,  1  Me.  202. 

72.  TJ.  S. — Harrison  v.  Stewart,  11 
Fed.  Cas.  No.  6,145.  Ala. — Southern 
E.  Co.  v.  Jones  Cotton  Co.,  167  Ala. 
575,  52  So.  899;  Louisville  &  Nashville 
E.  Co.  v.  Allgood,  113  Ala.  163,  20 
So.  986;  Southern  E.  Co.  v.  Proctor,  3 
Ala.  App.  413,  57  So.  513.  Ky.— Smith 
v.  Lewis,  3  B.  Mon.  229.  Mass. — Gar- 
van  v.  New  York  Cent.  &  H.  E.  E.  Co., 
210  Mass.  275,  96  N.  E.  717;  Sanford 
v.  Housatonic  E.  Co.,  11  Cush.  155. 
Miss. — Southern  Exp.  Co.  v.  Craft,  49 
Miss.  480,  19  Am.  Eep.  4.  S.  0.— Mathe- 
son  v.  Southern  E.  Co.,  79  S.  C.  155,  60 
S.  E.  437.  Tex.— Ft.  Worth  &  D.  C. 
E.  Co.  v.  Caruthers  (Tex.  Civ.  App.), 
157  S.  W.  238;  Houston,  etc.  E.  Co.  v. 
E'obinson  &  Martin  (Tex.  Civ.  App.), 
131  S.  W.  444;  Missouri  Pacific  E. 
Co.  v.  Scott,  4  Tex.  Civ.  App.  76,  26 
S.  W.  239.  ' 
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Where  a  consignor  had  consigned 
goods  to  himself  and  had  sold  them 
and  directed  their  delivery  to  the  pur- 
chaser, he  nevertheless  could  sue  where 
the  purchaser  would  be  liable  to  him 
only  for  the  goods  delivered,  he  to  suf- 
fer loss  during  transit.  Almon  v.  Chi- 
cago, etc.  E.  Co.  (Iowa),  144  N.  W. 
997. 

A  debtor  sending  money  to  his  cred- 
itor by  common  carrier  is  the  proper 
party  to  sue  for  its  loss  unless  the  car- 
rier has  been  constituted  the  agent  of 
the  creditor.  Bernstine  v.  Express  Co., 
40   Ohio  St.  451. 

73.  Gulf  Compress  Co.  v.  Jones  Cot- 
ton Co.,  172  Ala.  645,  55  So.  206; 
Southern  E.  Co.  v.  Jones  Cotton  Co., 
167  Ala.  575,  52  So.  899. 

In  case  of  a  conditional  sale,  title  to 
pass  upon  receipt  and  examination  of 
the  goods,  an  action  for  failure  to  de- 
liver lies  in  the  consignor.  Louisville 
'&  N.  E.  Co.  v.  Kauffman  &  Co.,  141 
Ala.  671,  37  So.  659. 

74.  Ark. — Gibson  v.  Inman  Packet 
Co.  (Ark.),  164  S.  W.  280.  111.— Edger- 
ton  v.  Chicago,  E.  I.  &  P.  E.  Co.,  240 
111.  311,  88  N.  E.  808;  Joerg  v.  Atchi- 
son, T.  &  S.  F.  E.  Co.,  152  111.  App. 
229.  Ind.— Pittsburgh,  C.  C.  &  St.  L. 
E.  Co.  v.  Knox,  177  Ind.  344,  98  N.  E. 
295.  N.  Y. — Fine  v.  Barrett,  81  Mise. 
234,  142  N.  Y.  Supp.  533. 

In  other  words  "A  consignor  cannot 
maintain  an  action  on  the  case  for  a 
loss  or  injury  to  the  property  con- 
signed without  showing  that  he  has  a 
special  or  general  property  therein,  but 
he  may  in  all  cases  maintain  an  action 
of  assumpsit  upon  a  contract  to  de- 
liver the  property  safely."  Northern 
Pac.  E.  Co.  v.  Lewis,  89  HI.  App.  30; 
Carter  v.  Graves,  9  Yerg.  (Tenn.)  446. 

Where  a  consignor  of  goods  deliv- 
ered to  a  common  carrier  for  trans- 
portation, although  not  the  general 
owner,  has  a  lien  upon  or  a  special  in- 
terest in  the  goods  and  makes  the  con- 
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of  the  vendee  is  not  sufficient  interest  in  the  goods  to  enable  the  con- 
signor to  maintain  a  suit  in  tort  for  loss  or  damage  to  the  goods.7* 
And  a  consignor,  who  makes  a  contract  with  the  carrier  for  the  ship- 
ment of  goods,  is  the  proper  party  plaintiff  in  an  action  on  the  con- 
tract for  damages  for  their  loss,70  even  though  the  consignor  has  no 


tract  and  pays  the  freight,  he  may 
bring  an  action  for  breach  of  the  con- 
tract in  his  own  name.  Swift  v.  Pa- 
cific Mail  S.  S.  Co.,  106  N.  Y.  206,  12 
N.  E.  583. 

Consignor  Who  Sells  Goods  in  Tran- 
situ.— Where  a  shipper  sells  the  goods 
in  transitu,  he  cannot  maintain  an  ac- 
tion for  their  loss,  nor  is  he  with 
relation  thereto  a  trustee  of  an  ex- 
press trust,  so  as  to  be  able  to  insti- 
tute proceedings  for  the  owner.  Sweeney 
«.  Waterhouse  &  Co.,  39  Wash.  507,  81 
Pac.  1005. 

Where  Goods  Are  Rejected  by  Con- 
signee.— The  right  of  action  for  negli- 
gence in  transporting  goods  is  in  the 
consignor  where  the  consignee  under 
his  contract  to  purchase  rejects  the 
goods  because  they  are  in  a  damaged 
condition.  Chicago  &  E.  I.  E.  Co.  v. 
Boggs,  134  111.   App.   348-350. 

75.  Northern  Pacific  E.  Co.  v.  Lewis, 
89  HI.  App.  30. 

76.  Ala. — Southern  E.  Co.  v.  Brew- 
ster, 63  So.  790.  Ga.— Southern  E.  Co. 
v.  Miko,  136  Ga.  272,  71  S.  E.  241,  36 
L.  E.  A.  (N.  S.)  68.  m.— Great  West- 
ern E.  Co.  v.  McComas,  33  111.  186; 
Northern  Pac.  E.  Co.  v.  Lewis,  89  111. 
App.  30-33;  Ohio  &  Miss.  E.  Co.  v.  Em- 
rich,  24  111.  App.  245;  Illinois  Cent.  E. 
Co,  v.  Schwartz,  13  111.  App.  490.  Md. 
Moore  v.  Sheridine,  2  Har.  &  M.  453. 
Mass. — Finn  v.  Western  E.  Corporation, 
112  Mass.  524,  17  Am.  Eep.  128.  Miss. 
Southern  Exp.  Co.  v.  Craft,  49  Miss. 
480,  19  Am.  Eep.  4.  Mo.— Barr  & 
Wiseman  v.  Quincy,  O.  &  K.  C.  E.  Co., 
163  S.  W.  573.  Term.— Carter  v.  Graves, 
9  Yerg.  446.  Tex. — Missouri  Pac.  E. 
Co.  v.  Smith,  84  Tex.  348,  19  S.  W 
509;  Pecos,  etc.  E.  Co.  v.  Cox  (Tex. 
Civ.  App.),  150  S.  W.  265;  Houston, 
etc.  E.  Co.  v.  Eobinson  &  Martin  (Tex. 
Civ.  App.),  131  S.  W.  444;  San  An- 
tonio, etc.  E.  Co.  v.  Laws  (Tex.  Civ. 
App.),  125  S.  W.  973;  Chicago,  E.  L 
&  G.  E.  Co.  v.  Jones  (Tex.  Civ.  App.), 
118  S.  W.  759;  Texas  &  P.  E.  Co.  v. 
Klepper  (Tex.  Civ.  App.),  24  S.  W. 
567.  Va.— Spence  v.  Norfolk  &  W.  E. 
Co.,  92  Va.  102,  22  S.  E.  815,  29 
L.  B.  A  578.    Eng.— Davis  p.  James, 


5   Burr.    2680,    98    Eng.    Eeprint    407. 

Though  generally  speaking  where 
there  is  a  delivery  to  a  carrier  to 
deliver  to  a  consignee,  the  latter  is  the 
proper  person  to  bring  the  action 
against  the  carrier,  yet  if  the  con- 
signor make  a  special  contract  with  the 
carrier,  such  contract  supersedes  the 
necessity  of  showing  the  ownership  in 
the  goods  and  the  consignor  may  main- 
tain the  action  though  the  goods  may 
be  the  property  of  the  consignee.  Dun- 
lop  t>.  Lambert,  6  CI.  &  F.  600,  7  Eng. 
Eeprint   824. 

As  a  general  rule,  a  suit  founded 
upon  the  express  contract  contained  in 
a  bill  of  lading,  should  be  brought  by 
the  shipper  with  whom  the  master  con- 
tracted, or  by  the  owner  of  the  goods, 
in  a  case  where  the  shipper  acted  as 
his  agent.  Dows  &  Cary  v.  Cobb,  12 
Barb.   (N.  Y.)   310. 

In  Fremont  Canning  Co.  v.  Pere  Mar- 
quette E.  Co.  (Mich.),  146  N.  W.  678, 
it  was  held  that  the  person  contract- 
ing with  the  carrier  for  the  furnish- 
ing of  ears  has  a  right  to  sue  even 
though  jointly  interested  with  an- 
other. 

In  Finn  v.  Western  E.  Corp.,  112 
Mass.  524,  17  Am.  Eep.  128,  the  court 
says:  "When  carrying  goods  from 
seller  to  purchaser,  if  there  is  noth- 
ing in  the  relations  of  the  several 
parties  except  what  arises  from  the 
fact  that  the  seller  commits  the  goods 
to  the  carrier  as  the  ordinary  and  con- 
venient mode  of  transmission  and  de- 
livery, in  execution  of  the  order  or 
agreement  of  sale,  the  employment  is 
by  the  seller,  the  contract  of  service 
is  with  him,  and  actions  based  upon 
that  contract  may,  if  they  must  not 
necessarily  be,  in  the  name  of  the  con- 
signor." And  further  in  the  same  case 
the  court  says:  "There  are  many  cases, 
both  in  England  and  the  United  States, 
in  which  the  doctrine  appears  to  be 
maintained  that  ...  a  remedy  for 
injury  resulting  from  breach  of  duty 
by  a  carrier  can  be  had  only  in  the 
name  and  behalf  of  some  one  having 
an  interest  in  the  property  at  the  time 
of  the  breach.  ...  It  (the  doctrine 
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title  to  nor  interest  in  the  property,77  and  especially  so  where  the 


above  stated)  will  hold  good  in  actions 
of  tort,  because  they  are  based  upon 
injury  to  some  interest  or  right  of 
the   plaintiff. ' ' 

Consignor  as  Trustee  of  Express 
Trust —In  Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc.  R.  Co.,  124  Mo.  App. 
545,  102  S.  W.  11,  it  was  held  that 
the  consignor,  whether  owner  of  goods 
at  date  of  loss  or  not,  is  a  proper 
party  plaintiff,  he  being  the  "trustee 
of  an  express  trust,"  suing  for  the 
benefit    of   the    real   party .  in    interest. 

The  party  in  whose  name  the  con- 
tract for  the  transportation  is  made  is 
the  proper  party  to  sue.  Atchison  v. 
Chicago,  etc.  K.  Co.,  80  Mo.  213;  Ben- 
nett v.  Chicago,  etc.  E.  Co.,  151  Mo. 
App.  293,  131  S.  W.  770.  But  see  Cen- 
tral Am.  Steamship  Co.  v.  Mobile  &  O. 
R.  Co.,  144  Mo.  App.  43,  128  S.  W.  822; 
Vanbuskirk  v.  Quincy,  etc.  E.  Co.,  131 
Mo.  App.  357,  111  S.  W.  832;  Boss  V. 
Chicago,  etc.  E.  Co.,  119  Mo.  App.  290, 
95  S.  W.  977;  Parks  v.  Gulf,  C.  &  S.  F. 
E.  Co.  (Tex.  Civ.  App.),  30  S.  W. 
708. 

The  person  who  receives  the  ship- 
ping receipt  for  the  transportation  of 
goods  is  the  proper  party  to  bring  the 
action  to  recover  damages  for  the  loss 
of  the  same  even  though  the  property 
may  belong  to  another.  Northern  Line 
Packet  Co.  v.  Shearer,  61  111.  263. 

Consignment  in  Name  of  Consignee. 
A  consignor  who  signed  the  contract 
of  transportation  of  live  stock  in  the 
name  of  the  consignee  may  neverthe- 
less sue  in  his  own  name  for  damages 
due  to  the  carrier's  delay  in  transporta- 
tion. Cincinnati,  I.,  St.  L.  &  C.  E.  Co. 
v.  Case,  122  Ind.  310,  23  N.  E.  797.     ■ 

The  consignor  and  vendor  acquires 
no  right  to  sue  merely  because  he  makes 
the  contract  of  affreightment  with  the 
carrier,  to  whom  the  consignee  and 
vendee  is  a  stranger,  as  in  making  the 
contract  he  acts  as  the  agent  of  the 
consignee  and  vendee.  Blum  v.  The 
Caddo,  1  Woods  64,  3  Fed.  Cas.  No. 
1,573.  See  also  Dawes  v.  Peck,  8  T.  E. 
330,  101  Eng.  Eeprint  1417;  Dunlop 
v.  Lambert,  6  CI.  &  P.  600,  7  Eng.  Ee- 
print 824;  Coats  v.  Chaplin,  2  Gale  & 
D.   (Eng.)   552. 

No  general  inference  that    property 
vested    in    consignee    will    arise    where 
there    are    special   circumstances   show- 
ing a  particular  contract  between  the 
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parties.     Joseph    v.    Knox,    3    Camp. 
(Eng.)   320. 

If  no  action  against  the  carrier  hai 
been  commenced  by  the  consignee  to 
whom  the  title  has  passed.  Finn  v. 
Western  E.  Corp.,  112  Mass.  524,  17 
Am.  Eep.  128. 

After  Arrival  at  Destination.— In 
case  the  carrier  is  the  agent  of  the 
consignor  to  deliver  the  goods  f.  o.  b. 
a  certain  point,  after  delivery  safely 
there,  its  contract  is  fulfilled  and  the 
consignor  is  not  the  proper  party  to 
sue  for  loss  or  injury  occurring  before 
unloading.  Capehart  v.  Furman  Farm 
Imp.  Co.,  103  Ala.  671,  16  So.  627,  49 
Am.   St.   Eep.   60. 

77.  Ga. — Southern  E.  Co.  v.  Miko, 
136  Ga.  272,  71  S.  E.  241,  36  L.  E.  A. 
(N.  S.)  68;  Atlantic  Coast  Line  E.  Co. 
v.  Meinhard,  Schaul  &  Co.,  133  Ga.  684, 
66  S.  E.  897.  Kan.— St.  Louis  &  S.  F. 
E.  Co.  v.  Stone,  78  /Kan.  505,-510,  97 
Pac.  471.  Mass. — Blanchard  v.  Page,  8 
Gray  281.  Tex. — Texas,  etc.  E.  Co.  V. 
Hannay-Frerichs  &  Co.,  104  Tex.  693, 
142  S.  W.  1163.  But  see  Mexican  Cent. 
E.  Co.  v.  Locke  (Tex.  Civ.  App.),  126 
S.  W.  296.  Wis. — Hooper  v.  Chicago  Ss, 
N.  W.  E.  Co.,  27  Wis.  81,  9  Am.  Eep. 
439. 

For  the  value  of  goods  sold  and  con- 
signed to  a  vendee,  and  lost  in  transit 
by  a  common  carrier,  a  right  of  action 
exists  in  the  vendor  against  the  car- 
rier, who  had  receipted  the  vendor  for 
them  and  recited  in  the  receipt  that 
the  goods  were  "to  be  delivered  .  .  . 
without  unnecessary  delay"  to  the  ven- 
dee, although  the  vendee  may  have 
paid,  for  the  goods  and  the  freight 
thereon.  Atlantic  Coast  Line  E.  Co.  v. 
Meinhard,  Schaul  &  Co.,  133  Ga.  684, 
66  S.  E.  897. 

Consignor  can  sue  for  loss  though  he 
has  assigned  the  bill  of  lading  and 
has  no  interest  in  the  cause  of  action. 
St.  Louis,  etc.  E.  Co.  v.  Brass  (Tex, 
Civ.  App.),  133  S.  W.  1075. 

"It  was  competent  for  one  with 
whom  the  contract  of  carriage  was 
made  to  sue  for  and  recover  the  dam- 
ages accruing  to  the  shipment,  and  that 
it  was  not  essential  that  the  owner  or 
any  other  person  interested  therein 
should  be  a  party  plaintiff."  Galves- 
ton, H.  &  S.  A.  E.  Co.  v.  Barnett  (Tex. 
Civ.  App.),  26  S.  W.  782. 

Where  the  consignor  is  the  agent  ot 
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consignor  has  parted  with  the  title  to  the  goods  as  a  result  of  fraud." 

c.    Consignee  as  Plaintiff.  —  "When  the  consignee  is  the  owner,79  or 

the  prima  facie  owner,80  by  virtue  of  the  fact  that  he  holds  the  bill 


real  owner,  lie  may  sue  for  the  use 
of  such  owner.  Southern  B.  Co.  v. 
Brewster  (Ala.),  63  So.  790. 

But  a  consignor  who  is  merely  an 
agent  for  the  consignee  cannot  main- 
tain the  action.  Thompson  v.  Fargo,  49 
N.  Y.  188.  See  Driscoll  v.  Nichols,  5 
Gray  (Mass.)  488. 

78.  Duff  v.  Budd,  3  Brod.  &  B.  177, 
129  Bng.  Reprint  1250. 

79.  U.  S.— Burritt  V.  Bench,  4  Mc- 
Lean 325,  4  Bed.  Oas.  No.  2,201;  Blum 
v.  The  Caddo,  1  Woods  64,  3  Bed.  Oas. 
No.  1,573.  Ala.— Southern  B.  Co.  v, 
Jones  Cotton  Co.,  167  Ala.  575,  52  So. 
899.  N.  Y.— Krulder  v.  Ellison,  47  N 
Y.  36,  7  Am.  Eep.  402;  Green  v.  Clark, 
13  Barb.  57;  "White  v.  Schweitzer,  147 
App.  Biv.  544,  132  N.  Y.  Supp.  644. 
S.  C. — Matheson  v.  Southern  By.,  79 
S.  C.  155,  60  S.  E.  437.  Tex.— Inter- 
national &  G.  N.  B.  Co.  v.  Jones,  41 
Tex.  Civ.  App.  327,  91  S.  W.  611.  Wis. 
Ralph  v.  Chicago  &  N.  W.  R.  Co.,  32 
Wis.  177,  14  Am.  Rep.  725.  Eng. 
Dawes  v.  Peck,  8  T.  R.  330,  101  Eng. 
Reprint  1417.  See  also  Dutton  v.  Sol- 
omonson,  3  Bos.  &  P.  582,  127  Eng.  Re- 
print 314;  King  v.  Meredith,  2  Camp. 
639;   Brown  v.   Hodgson,   2   Camp.    36. 

"The  question  whether  a  vendor  of 
goods  delivered  to  a  common  carrier 
may  sue  the  carrier  for  failure  of  duty, 
under  ordinary  circumstances,  has  given 
the  courts  much  trouble  and  caused 
many  conflicting  decisions.  Where, 
however,  the  goods  are  delivered  to 
the  vendee's  agent,  who  is  a  carrier, 
hired  by  him  and  sent  for  them  at 
his  cost  ...  it  seems  generally  to 
be  conceded  by  the  authorities  that 
the  right  of  suit  is  in  the  vendee." 
Meigs  v.  Hagan,  86  Fed.  926. 

In  a  «ase  in  which  the  transaction 
between  consignor  and  consignee 
amounted  to  a  sale  of  the  goods  in 
existence  by  which  the  title  was  trans- 
ferred, the  rule 'is  that  the  action  for 
their  loss  or  injury  against  the  carrier 
must  be  brought  by  the  consignee,  es- 
pecially if  he  designated  the  carrier 
by  whom  they  were  to  be  carried;  it 
is  equally  well  settled  that  the  con- 
signor may  maintain  such  an  action 
in  a  case  in  which  he  made  a  special 
contract  with  the  carrier  or  in  a  case 


where  the  consignee  had  no  property 
in  the  goods,  either  general  or  special, 
and  incurred  no  risk  in  their  transporta- 
tion, so  that  the  risk  'of  the  safe 
transportation  remained  with  the  con- 
signor. Levy  v.  Weir,  38  Misc.  361,  77 
N.  Y.  Supp.  917. 

A  consignee  or  indorser  of  a  bill  of 
lading  has  not  the  right  to  sue  upon 
the  special  contract,  unless  he  is  also 
the  shipper  or  owner  of  the  goods,  for 
the  reason,  that  otherwise,  no  express 
contract  is  made  with  him.  Dows  & 
Cary  v.  Cobb,  12  Barb.  (N.  Y.)  310. 

A  consignee  under  a  void  contract 
of  sale  cannot  maintain  an  action  for 
the  goods  lost.  O'Neill  v.  New  York 
Cent.,  etc.  R.  Co.,  60  N.  Y.  138.  See 
also  Coombs  v.  Bristol  &  Ex.  R.  Co., 
3  Hurl.  &  N.  (Eng.)  510. 

80.  Ala. — Southern  R.  Co.  v.  Jones 
Cotton  Co.,  167  Ala.  575,  52  So.  899; 
Bobinson  &  Ledyard  v.  Pogue,  86  Ala. 
257,  5  So.  685.  Ark. — Gibson  v.  Inman 
Packet  Co.,  164  S.  W.  280.  la.— Bank 
of  Irwin  v.  Express  Co.,  127  Iowa  1, 
102  N.  W.  107.  Kan.— Missouri  Pac. 
B.  Co.  v.  Peru-Van  Zandt  Imp.  Co.,  73 
Kan.  295,  85  Pac.  408,  87  Pac.  80,  117 
Am.  St.  Bep.  468,  6  L.  R.  A.  (N.  S.) 
1058.  Ky. — United  States  Mail  Line 
Co.  v.  Carrollton  F.  Mfg.  Co.,  101  Ky. 
658,  42  S.  W.  342;  Louisville  &  N.  R. 
Co.  v.  Wathen,  22  Ky.  L.  Rep.  82,  49 
S.  W.  185;  Louisville  &  N.  R.  Co.  v. 
Ft.  Wayne  E.  Co.,  21  Ky.  L.  Rep.  544, 
55  S.  W.  .918;  Smith  v.  Lewis,  3  B. 
Mon.  229.  La. — Leberman  &  Co.  v. 
New  Orleans,  etc.  S.  Co.,  28  La.  Ann. 
412.  Mass. — Adams  v.  Clark,  9  Cush. 
215,  57  Am.  Dec.  41.  Miss. — Jordan  v. 
Gulf  &  S.  I.  R.  Co.,  102  Miss.  21,  58 
So.  595.  Mo. — Kirkpatrick  v.  Kansas 
City,  St.  J.  &  C.  B.  R.  Co.,  86  Mo.  341; 
Bergner  v.  Chicago,  etc.  R.  Co.,  13  Mo. 
App.  499.  N.  Y.— Price  v.  Powell,  3 
N.  Y.  322;  Wertheimer  v.  Wells-Fargo 
&  Co.,  112  N.  Y.  Supp.  1062;  Dressner 
v.  Manhattan  Delivery  Co.,  92  N.  Y. 
Supp.  800;  Frankfurt  v.  Weir,  40  Misc. 
683,  83  N.  Y.  Supp.  112.  N.  C,— Elliott 
v.  Southern  B.  Co.,  155  N.  C.  235,  71 
S.  E.  339.  Pa. — Arbuckle  v.  Thompson, 
37  Pa.  170.  S.  C— Deaver-Jeter  Co. 
v.  Southern  B.  Co.,  79  S.  E.  709;  Miami 
P.  Co.  v.  Port  Eoyal  &  W.  C.  B.  Co.,  38 
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of  lading  for  the  goods,81  or  is  the  real  party  in  interest,"2  he  and  not 
the  consignor  must  sue,83  and  in  some  cases  it  is  held  that  even  though 
he  be  not  the  owner  he  may  sue,84  but  other  authorities  hold  that  a 


S.  C.  78,  16  S.  E.  339,  21  L.  E.  A.  123. 
Tenn. — East  Tennessee  &  G.  B.  Co.  v. 
Nelson,  1  Coldw.  272;  W.  &  A.  E.  Co. 
v.  Kelly,  1  Head  158;  Carter  v.  Graves, 
9  Yerg.  446.  Tex.— Houston,  etc.  E.  Co. 
v.  Eobinson  &  Martin  (Tex.  Civ.  App.), 
131  S.  W.  444;  Mexican  Cent.  E.  Co.  v. 
Locke  (Tex.  Civ.  App.),  126  S.  W.  296. 

The  property  in  the  goods  shipped  is 
considered  to  be  prima  facie  in  the  con- 
signee, and  he  will  be  entitled  to  sue 
in  the  absence  of  proof  to  the  con- 
trary. TJ.  S. — Lawrence  v.  Minturn,  17 
How.  100,  15  L.  ed.  58;  Blum  v.  The 
Caddo,  1  Woods  64,  3  Fed.  Cas.  No 
1,573;  Hall  v.  Nashville,  etc.  E.  Co.,  11 
Fed.  Cas.  No.  5,940.  Ky.— United 
States  Mail  Line  Co.  v.  Carrollton  F. 
Mfg.  Co.,  101  Ky.  658,  42  S.  W.  342. 
N.  Y.— Price  v.  Powell,  3  N.  Y.  322; 
Ogden  v.  Coddington,  2  E.  D.  Smith  317. 
Eng. — Tronson  v.  Dent,  36  Eng.  L.  & 
Eq.  41;  Coleman  v.  Lambert,  5  M.  &  W. 
502. 

However,  the  presumption  that  the 
consignee  has  title  is  merely  prima  facie, 
and  a  consignor,  upon  proper  showing, 
may  maintain  an  action  for  damages 
for  the  failure  of  carrier  to  deliver 
goods  within  a  reasonable  time,  al- 
though they  are  consigned  to  another. 
Louisville  &  N.  E.  Co.  v.  Allgood,  113 
Ala.  163,  20  So.  986;  Southern  E.  Co. 
v.  Proctor,  3  Ala.  App.  413,  57  So.  513; 
Price  v.  Powell,  3  N.  Y.  322. 

Where  the  consignee  refused  to  re- 
ceive the  goods  and  reshipped  them 
back  to  the  vendor,  he  cannot  sue  the 
railroad  company  for  their  loss.  Nathan 
v.  Missouri  Pac.  E.  Co.,  135  Mo.  App. 
46,  115  S.  W.  496. 

An  agreement  by  the  consignor  to 
save  the  consignee  or  the  owner  harm- 
less from  costs  and  expenses  of  the 
action  will  not  prevent  the  latter  from 
suing.  Deaver-Jeter  Co.  v.  Southern  E. 
Co.  (S.  C),  79  S.  E.  709;  Deaver-Jeter 
Co.  v.  Southern  E.  Co.,  91  S.  C.  503, 
74  S.  E.  1071,  1914  A  Ann.  Cas.   230. 

Where  a  consignee  has  no  property 
in  the  goods  he  cannot  maintain  an 
action  for  failure  to  deliver.  Whalen 
v.  Atlantic  C.  L.  E.  Co.,  84  S.  C.  189, 
65  S.  E.  1022. 

81.  Lawrence  V.  Minturn,  17  How. 
(U.  S.)    100,  15  L.   ed.   58.     Compare 
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Pecos,  etc.  E.  Co.  v.  Meyer  (Tex.  Civ. 
App.),    155   S.    W.    309. 

See  infra,  IV,  A,  3. 

The  general  rule  is  that  prima  facit 
the  bill  of  lading  transfers  title  of  the 
goods  shipped  from  the  consignor  to 
the  consignee,  and  any  action  for  loss 
or  injury  or  failure  to  deliver  the  goods 
lies  only  in  the  consignee.  Louisville 
&  N.  E.  Co.  v.  Allgood,  113  Ala.  163, 
20  So.   986. 

82.  Illinois  Cent.  E.  Co.  v.  Hopkins- 
villo  Canning  Co.,  132  Ky.  578,  116 
S.  W.  758. 

In  Gratiot  St.  Warehouse  Co.  v.  Mis- 
souri Pac.  E.  Co.,  124  Mo.  App.  545, 
102  S.  W.  11,  it  was  held  that  the 
consignee  may  sue  for  the  loss  of  the 
goods  when  the  loss  occurs  after  the 
vesting  of  title  in  him,  for  then  he  is 
the  real  party  in  interest. 

83.  Season  of  the  Rule. — It  -was 
said  in  Spence  v.  Norfolk,  etc.  E.  Co., 
92  Va.  102,  22  S.  E.  815,  29  L.  E.  A 
578,  that  "One  line  of  cases  holds  that, 
since  the  shipper  or  consignor  has 
parted  with  all  interest  in  the  prop- 
erty, he  cannot  be  injured  by  the  fail- 
ure of  the  common  carrier  to  perform 
its  duty,  or  keep  its  contract,  and  the 
consignee  or  owner  alone  can  maintain 
the  action." 

84.  Great  Western  E.  Co.  v.  Me- 
Comas,  33  111.  186. 

In  Southern  Eixpress  Co.  v.  Arm- 
stead,  50  Ala.  350,  the  court  said:  "The 
consignee  of  goods  has  a  right  to  sue 
for  their  loss  by  the  carrier,  notwith- 
standing another  party  may  be  the 
owner  of  them.  The  obligation  is  to 
deliver  to  him.  Generally,  the  property 
vests  in  him  by  the  mere  delivery  to 
the  carrier.  Although  the  absolute  or 
general  owner  of  personal  property 
may  support  an  action  for  any  injury 
thereto  if  he  have  the  right  of  im- 
mediate possession,  this  does  not 
necessarily  divest  the  right  of  the  con- 
signor to  sue,  notwithstanding  he  has 
never  had  the  actual  possession." 
Quoted  with  approval  in  Walter  v.  Ala- 
bama G.  S.  B.  Co.,  142  Ala.  474,  39 
So.  87. 

"The  consignee  may  sue  and  recover 
merely   on   proof   that   he   is   the  con- 
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consignee  having  no  special  or  general  property  in  the  goods,  and  in- 
curring no  risk  from  their  transportation  cannot  maintain  against 
the  carrier  an  action  ex  delicto  for  loss  or  damage  to  goods  in  transit,85 
especially  where  it  is  provided  by  the  contract  of  sale  that  the  goods 
must  first  pass  inspection  before  the  consignee  need  accept  them.88 
There  are  many  cases  holding  that  though  the  consignee  may  not  be 
the  real  owner,  if  he  has  a  special  interest  in  the  property  shipped  he 
may  maintain  an  action  for  the  loss  or  for  any  damage  to  such  property 
in  transit.87 

The  consignee  may  sue  though  others  were  part  owners  )f  the  goods  in 
controversy.88 

3.  Assignee  of  Bill  of  Lading.  —  Formerly  in  courts  of  law,  though 
'  never  in  the  admiralty  courts,  the  assignment  of  a  bill  of  lading  went 
no  further  than  to  give  the  assignee  a  right  to  bring  replevin  or  trover 
for  the  goods,  or  some  action  connected  with  his  ownership,  but  now 
the  authorities  hold  that  the  assignment  carries  the  right  to  bring  an 
action  for  a  breach  of  the  contract  of  affreightment  caused  by  loss  or 
non-delivery  of  the  goods,89  and  in  some  states,90  though  not  in 
others,91  this  is  the  rule  even  where  the  loss  of  the  goods  occurred  be- 


signee."    Union  Pacific  R.  Co.  v.  Met- 
calf,  50  Neb.  542,  69  N.  W.  961. 

85.  Ga.— Southern  E.  Co.  v.  Miko, 
136  Ga.  272,  71  S.  E.  241,  36  L.  R.  A. 
(N.  S.)  68.  HI.— Cobb,  Christy  &  Co. 
v.  Illinois  Cent.  R.  Co.,  88  111.  394. 
N.  Y.— Ogden  v.  Coddington,  2  E.  D. 
Smith  317.  N.  O. — Asheboro  Wheelbar- 
row &  M.  Co.  v.  Southern  E.  Co.,  149 
N.  C.  261,  62  S.  E.  1091.  Tex.— Hous- 
ton, etc.  E.  Co.  v.  Eobinson  &  Martin 
(Tex.  Civ.  App.),  131  S.  W.  444. 

If  the  carrier  has  been  instructed  not 
to  deliver  the  property  until  it  is  paid 
for,  the  consignee  does  not  become  the 
owner  until  delivery  and  cannot  main- 
tain an  action  for  injury  to  the  goods 
while  in  the  hands  of  the  carrier. 
Cudahy  Packing  Co.  v.  Dorsey  (Tex. 
Civ.  App.),  63  S.  W.  548. 

86.  Cobb,  Christy  &  Co.  v.  Illinois 
Cent.  B.  Co.,  88  111.  394. 

87.  See  supra,  IV,  A,  1,  d. 

88.  Cantwell  v.  Pacific  Exp.  Co.,  58 
Ark.  487,  25  S.  W.  503. 

89.  U.  S.— Eobinson,  MeLeod  &  Co. 
v.  Memphis  &  C.  R.  Co.,  9  Fed.  129. 
Neb.— Union  Pac.  E.  Co.  v.  Metcalf,  50 
Neb.  452,  69  N.  W.  961.  N.  Y.— Mer- 
chants' Bank  v.  Union  E.  &  T.  Co., 
69  N.  Y.  373.  W.  Va.— Williamsport 
H.  Lumber  Co.  v.  Baltimore  &  O.  E. 
Co.,  71  W.  Va.  741,  77  S.  E.  333. 

See  1  Standabd  Pboc.  430.  But  see 
Knight  v.  St.  Louis,  I.  M.  &  S.  B.  Co., 
141  III.  110-114,  30  N.  E.  543j  Adams 


v.  Brig  Pilgrim,  1  Ohio  Dee.  (Eeprint) 
477. 

The  indorsee  of  a  bill  of  lading  may 
libel  the  vessel  on  which  the  goods  are 
shipped,  for  failure  to  deliver  them, 
though  he  may  be  but  an  agent  or 
trustee  of  the  goods  for  others;  as 
ex  gr.,  the  cashier  of  a  bank.  The 
Thames,  14  Wall.  (U.  S.)  98,  20  L.  ed. 
804. 

The  transferee  of  a  bill  of  lading 
can  maintain  trover  against  a  carrier 
who  delivers  goods  to  one  not  entitled 
to  them.  Forbes  v.  Fitchburg  E.  Co., 
133  Mass.  154. 

Where  a  right  of  action  against  a  car- 
rier for  property  belonging  to  the  nom- 
inal plaintiff,  consignor,  was  assigned 
without  a  formal  transfer  of  the  bill 
of  lading  so  as  to  invest  the  assignee 
with  legal  title  to  the  contract,  the 
action  is  properly  brought  in  the  name 
of  the  nominal  plaintiff  for  the  use 
of  the  assignee.  Southern  E.  Co.  V. 
Brewster   (Ala.),  63   So.  790. 

90.  Askew  &  Co.  v.  Southern  E.  Co.. 
1   Ga.  App.  79,  58  S.  E.  242. 

Where  the  bill  of  lading  was  assigned 
and  later  reassigned  to  the  original  as- 
signor, he  may  maintain  an  action  for 
misdelivery  of  goods  occurring  when  he 
had  no  title.  Perkett  v.  Manistee,  etc. 
E.  Co.,  175  Mich.  253,  141  N.  W.  607. 

91.  Gratiot  St.  Warehouse  Co.  v.  Mis- 
souri Pac.  E.  Co.,  124  Mo.  App.  545. 
102  S.  W.  11;  St.  Louis  &  S.  F.  B. 
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fore  the  transferee  acquired  title  to  the  bill  of  lading.  The'  indorsee 
of  a  draft  accompanied  by  a  bill  of  lading  may  sue,  even  though  such 
indorsee  be  not  a  holder  in  due  course.92 

4.  Recovery  of  Statutory  Penalty.  —  Some  states  impose  a  penalty 
upon  carriers  for  delay  in  transporting  goods,  which  penalty  is  recover- 
able by  the  "party  aggrieved"  in  a  civil  action.93 

5.  Carrier  as  Plaintiff.  —  A  common  carrier  is  a  bailee  for  hire  and 
his  interest  in  the  property  is  such  that  he  may  recover  the  full  amount 
of  damages  from  the  wrongdoer  who  destroys  or  injures  it,94  and  this 
is  true  even  though  the  bailor  or  real  owner  may  have  a  right  of 
action  against  the  wrongdoer  for  the  value  of  the  property  destroyed.85 
A  party  having  no  other  interest  in  the  goods  than  as  common  carrier 
is  not  a  proper  party  to  maintain  a  suit  under  a  statute  imposing  a 
penalty  for  failure  to  transport  property  recoverable  at  the  instance 
of  any  "party  aggrieved."96 

6.  Joinder  of  Parties:  —  Both  at  common  law  and  under  the  stat- 
ute all  parties  united  in  interest  must  join  as  plaintiffs  in  an  action 


Co.   v.  Allen,   31   Okla.   248,   120  Pac. 
1090. 

92.  Citizens  &  M.  Bank  v.  South- 
ern R.  Co.,  153  N.  C.  346,  69  S.  E. 
261. 

93.  N.  C.  Rev.,  §2632,  construed  in 
Davis  v.  Southern  R.  Co.,  147  N.  C.  68, 
60   S.   E.   722. 

Under  statutes  of  this  character  "the 
party  aggrieved"  is  the  one  whose 
legal  right  is  denied,  and  the  penalty 
is  enforceable  independently  of  pe- 
cuniary injury.  Elliott  v.  Southern  R. 
Co.,  155  N.  C.  235,  71  S.  E.  339;  Sum- 
mers v.  Southern  R.  Co.,  138  N.  C.  295, 
50  S.  E.   714. 

Carrier  as  party  aggrieved,  see  infra, 
IV,  A,  5. 

94.  The  Beaconsfleld,  158  TT.  S.  303, 
15  Sup.  Ct.  860,  39  L.  ed.  993;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  v.  Chi- 
cago, 242  111.  178,  89  N.  E.  1022,  134 
Am.  St.  Rep.  316,  44  L.  R.  A.  (N.  S.) 
358.  See  1  Standard  Proc.  429,  et 
seq. 

A  carrier  that  has  been  -compelled 
to  pay  for  loss  of  goods  may  maintain 
an  action  against  those  liable  for  the 
conversion.  Fordyce  v.  Dempsey,  72 
Ark.  471,  82  S.  W.  493. 

The  plaintiff  engaged  the  defendants 
to  tow  for  them  a  boat  containing  mer- 
chandise which  the  plaintiffs  were 
transporting  as  common  carriers,  and 
which  was  afterwards  lost  by  the  neg- 
lect and  want  of  ordinary  care  of  the 
defendants.  The  plaintiffs  recovered 
the    value    of   the    merchandise     lost, 
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though  they  had  not  paid  the  owners, 
or  received  any  pay  for  the  transpor- 
tation of  it.  White  v.  Bascom,  28  Vt. 
268. 

95.  Pittsburg,  C.  C.  &  St.  L.  E. 
Co.  v.  Chicago,  .242  111.  178,  89  N.  B. 
1022,  134  Am.  St.  Rep.  316,  44  L.  E.  A. 
(N.   S.)    358. 

By  the  Mobs  and  Riots  Act  of  1887 
in  Illinois  the  right  of  action  against 
the  persons  composing  the  mob  by 
which  property  is  destroyed  is  reserved- 
to  the  property  owner  and  as  .against 
such  wrongdoers  the  common  carrier  in 
possession  of  the  property  as  bailee 
when  it  is  destroyed  may  bring  his  ac- 
tion for  damages.  Pittsburgh,  C.  C. 
&  St.  L.  R.  Co.  v.  Chicago,  242  IE.  178, 
89  N.  E.  1022,  134  Am.  St.  Eep.  316, 
44  L.  R.  A.   (N.  S.)   358. 

But  a  recovery  by  one  is  a  bar  to 
a  suit  by  the  other.  Pittsburg,  C.  0. 
&  St.  L.  R.  Co.  v.  Chicago,  242  111.  178, 
89  N.  E.  1022,  134  Am.  St.  Eep.  316, 
44  L.  R.  A.   (N.  S.)    358. 

96.  Crosby  v.  Pere  Marquette  E.  Co., 
131  Mich.  288,  91  N.  "W.  124;  St.  Louis, 
etc.  Packet  Co.  v.  Missouri  Pac.  E.  Co., 
35  Mo.  App.  272. 

Thus,  where  as  a  result  of  defendant 
carrier's  refusal  to  transport  goods, 
the  plaintiff  who  was  a  connecting  car- 
rier lost  an  opportunity  to  earn  freight, 
it  was  held  that  the  latter  carrier  wa» 
not  "a  party  aggrieved"  within  the 
meaning  of  the  statute.  Crosby  v.  Pere 
Marquette  R.  Co.,  131  Mich.  288,  M 
N.  W.  124. 
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against  the  carrier.97  Where  there  are  several  parties  to  the  contract 
of  shipment  they  must  all  join  in  an  action  ex  contractu ,9S  but  if  their 
property  interests  are  separate  and  not  joint  each  may  sue  in  tort  for 
his  own  damages  without  joining  the  others." 

B.  Parties  Defendant.  —  1.  General  Statement.  —  At  common 
law  an  action  ex  delicto  against  carriers  might  be  maintained  against 
all  or  any  of  the  joint  owners  of  the  vehicle  of  transportation.1  But 
in  ex  contractu  actions  all  the  joint  owners  should  be  made  defendants 
and  all  or  none  held  liable,2  but  these  rules  are  materially  changed 
by  statute.3 

2.  Connecting  Carriers.  —  The  important  question  as  to  which  car- 
rier should  be  sued  for  loss  or  injury  to  goods  transported  by  them 
being  primarily  a  question  of  liability  and  hence  of  substantive  law, 
is  without  the  scope  of  this  publication.4  Briefly,  however,  there  are 
two  conflicting  rules  on  the  subject  generally  known  as  the  "American" 
and  "English"  rules. 

The  rule  in  England,  Canada  and  in  a  few  of  the  states  of  the 


97.  American  Live  Stock  &  L.  Co. 
v.  Great  Northern  R.  Co.  (Mont.),  138- 
Pac.  1102.  See  Hartwell  v.  Louisville 
&  N.  R.  Co.,  15  Ky.  L.  Rep.   778. 

In  American  Live  Stock  &  L.  Co.  v. 
Great  Northern  R.  Co.  (Mont.),  138 
Pae.  1102,  a  "Pool  of  which  plaintiff 
was  a  member  demanded  cars  of  de- 
fendant and  upon  its  failure  to  fur- 
nish the  same  plaintiff  instituted  suit 
in  his  own  right  for  damages."  The 
court  ruled  that  the  obligation  to  fur- 
nish the  cars  ran  to  the  members  of 
the  pool  jointly  and  that  plaintiff  indi- 
vidually could  not  maintain  the  ac- 
tion. 

But  where  the  owners  of  whaling  ves- 
sels were  the  consignors  and  con- 
signees of  a  quantity  of  oil  and  paid 
the  freight  thereon,  it  was  held  that 
the  fact  that  the  seamen  on  the  ves- 
sels had  an  interest  in  the  proceeds  of 
the  sale  of  the  oil  did  not  make  them 
necessary  parties  to  an  action  against 
the  carrier  for  breach  of  contract. 
Swift  v.  Pacific  Mail  S.  S.  Co.,  106 
N.  T.  206,  12   N.   E.   583. 

98.  Waters  v.  Mobile  &  O.  R.  Co., 
74  Miss.  534,  21  So.  240. 

99.  Waters  v.  Mobile  &  O.  R.  Co., 
74  Miss.  534,  21  So.  240. 

1.  Ala. — Jones  v.  Pitcher  &  Co.,  3 
Stew.  &  P.  135,  24  Am.  Dec.  716.  N.  Y. 
Bank  of  Orange  v.  Brown,  3  Wend. 
158.  Eng.— Govett  v.  Radnidge,  3  East 
62,  102  Eng.  Reprint  520;  Buddie  v. 
Willson,  6  T.  R.  369,  101  Eng.  Reprint 
600;  Mitchel  v.  Tarburt,  5  T.  R.  649, 
101  Eng.  Reprint  362. 


In  Bank  of  Orange  v.  Brown,  3  Wend. 
(N.  Y.)  158,  it  was  said  that  an  action 
solely  upon  the  custom  is  an  action 
in  tort  in  which  all  or  any  number  of 
the  owners  of  a  vessel,  coach  or  any 
kind  of  conveyance  used  by  common 
carriers  may  be  sued,  and  on  a  verdict 
against  all  or  part  only  of  those 
against  whom  the  action  is  brought 
judgment  may  be  rendered. 

2.  Jones  v.  Pitcher  &  Co.,  3  Stew. 
&  P.  (Ala.)  135,  24  Am.  Dee.  716; 
Powell  v.  Layton,  2  Bos.  &  P.  (N.  R.) 
365,  127  Eng.  Reprint  669;  Max  v.  Rob- 
erts, 12  East  89,  104  Eng.  Reprint  36. 

Independently  of  any  statute  it  is 
necessary  to  sue  all  the  joint  owners 
of  a  vessel  on  any  contract  made  re- 
specting it  and  a  non-joinder  is  matter 
in  abatement.  Paekard  v.  Taylor, 
Cleveland  &  Co.,  35  Ark.  402,  37  Am. 
Rep.  37. 

3.  Thus  under  statute  where  joint 
owners  of  a  steamboat  were  sued  in  as- 
sumpsit, a  recovery  was  had  against 
part  of  them.  Jones  v.  Pitcher  &  Co., 
3  Stew.  &  P.  (Ala.)  135,  24  Am.  Dee. 
716. 

By  statute  in  Arkansas  any  one  or 
all  of  the  joint  owners  of  a  vessel  may 
be  sued  on  any  contract  in  respect  to 
it.  Packard  v.  Taylor,  Cleveland  &  Co., 
35  Ark.  402,  37  Am.  Rep.  37. 

4.  For  valuable  treatments  relative 
to  the  substantive  law  of  connecting 
carriers,  reference  should  be  had  to  the 
monographic  notes  in  31  L.  R.  A.  (N. 
S.)  1,  and  106  Am.  St.  Rep.  604. 
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United  States  is  that  liability  of  the  carrier  receiving  goods  consigned 
to  a  point  beyond  his  own  line,  in  the  absence  of  special  contract,  ex- 
tends throughout  the  journey,  until  there  has  been  a  delivery  to  the 
consignee ;  and  the  receiving  carrier  may  be  sued  in  an  action  for  loss 
or  injury  in  transit.8 

American  Rule.  —  The  general  rule  in  this  country  is  that  the  initial 
carrier  should  not  be  sued  for  loss  or  injury  to  the  goods,  beyond  its 
own  line  in  the  absence  of  a  special  contract,  express  or  implied  to 
transport  them  beyond  the  line  of  such  initial  carrier.* 


5.  XT.  &.— Florida,  C.  &  P.  R.  Co.  v. 
United  States,  43  Ct.  CI.  572.  Ala, 
Southern  R.  Co.  v.  Levy,  144  Ala.  614, 
39  So.  95;  Mobile  &  G.  R.  Co.  v.  Cope- 
land,  63  Ala.  219,  35  Am.  Rep.  13. 
Ark. — Chicago,  R.  I.  &  P.  R.  Co.  v. 
Cotton,  87  Ark.  339,  112  S.  W.  742; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Handle, 
85  Ark.  127,  107  S.  W.  669.  Fla. 
Savannah,  P.  &  W.  R.  Co.  v.  Harris, 
26  Pla.  148,  7  So.  544,  23  Am.  St.  Rep. 
551.  Ga. — Atlantic  Coast  Line  E.  Co. 
v.  Henderson,  131  Ga.  75,  61  S.  E.  1111; 
Savannah,  P.  &  W.  E.  Co.  v.  Pritchard, 
77  Ga.  412,  1  S.  E.  261,  4  Am.  St.  Eep. 
92.  HI. — Wabash  E.  Co.  v.  Thomas,  222 
111.  337,  78  N.  E.  777,  7  L.  E.  A.  (N.  S.) 
1041;  Illinois  'Cent.  E.  Co.  i>.  Carter, 
165  111.  570,  46  N.  E.  374,  36  L.  E.  A. 
527.  la. — Carter  v.  Chicago,  M.  &  St. 
P.  E.  Co.,  146  Iowa  201,  125  N.  W. 
94;  Mulligan  v.  Illinois  Cent.  E.  Co., 
36  Iowa  181,  14  Am.  Eep.  514.  S.  C. 
Whittle  v.  Southern  E.  Co.,  88  S.  C. 
172,  70  S.  E.  456;  Hill  v.  Georgia,  etc. 
E.  Co.,  43  S.  C.  461,  21  S.  E.  337;  Kyle 
v.  Laurens  E.  Co.,  10  Eich.  L.  382,  70 
Am.  Dec.  231.  Tenn. — Merchants'  Dis- 
patch Transp.  Co.  v.  Bloch  Bros.,  86 
Tenn.  392,  6  S.  W.  881,  6  Am.  St.  Rep. 
847;  Louisville  &  N.  E.  Co.  v.  Weaver, 
9  Lea  38,  42  Am.  Rep.  654.  Wash. 
Windmiller  v.  Northern  Pac.  R.  Co., 
52  Wash.  613,  101  Pac.  225;  Allen  & 
Gilbert-Eamaker  Co.  v.  Canadian  P.  B. 
Co.,  42  Wash.  64,  84  Pac.  620.  Eng. 
Wilby  v.  West  Cornwall  E.  Co.,  2 
Hurlst.  &  N.  703;  Watson  v.  Abergate, 
N.  &  B.  E.  Co.,  15  Jur.  448.  Can. 
Mason  v.  Grand  Trunk  E.  Co.,  37  U.  C. 
Q.  B.  163;  MeGill  v.  Grand  Trunk  R. 
Co.,  19  Ont.  App.  245. 

A  connecting  carrier  over  whose  line 
a  shipment  has  been  routed  but  which 
was  not  privy  to  the  shipping  contract, 
though  proper  is  not  a  necessary  party 
to  a  bill  of  discovery  by  the  shipper 
against  the  initial  carrier.     Gulf  com- 
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press  Co.  v.  Jones  Cotton  Co.,  157  Ala. 
32,  47  So.  251. 

Even  where  the  statute  contemplates 
a  suit  by  the  consignee  against  the 
final  carrier,  t*he  consignor  may  still 
maintain  a  common  law  action  against 
the  initial  carrier.  Philadelphia  &  E. 
R.  Co.  u.  Venable  Bros.,  117  Ga.  142 
43  S.  E.   407. 

6.  XX.  S.— Southern  Pac.  Co.  v.  Inter. 
state  Commerce  Com.,  200  U.  S.  536, 
26  Sup.  Ct.  330,  50  L.  ed.  585;  Texas, 
etc.  R.  Co.  v.  Eeiss,  183 'U.  S.  621,  22 
Sup.  Ct.  252,  46  L.  ed.  358;  Northern 
Penn.  E.  Co.  v.  Commercial  Nat.  Bank. 
123  TT.  S.  727,  8  Sup.  Ct.  266,  31  L. 
ed.  287;  Michigan  Cent.  E.  Co.  v.  Min- 
eral S.  Mfg.  Co.,  16  Wall.  318,  21  L.  ed. 
297.  Cal.— Palmer  v.  Atchison,  T.  &  S.  P. 
E,  Co.,  101  Cal.  187,  35  Pac.  630.  Conn. 
Nangatuck  E.  Co.  v.  Waterbury  Button 
Co.,  24  Conn.  468;  Elmore  v.  Naugatuck 
E.  Co.,  23  Conn.  457,  467,  63  Am.  Dee. 
143.  Del — Eeed  &  Walker  v.  Philadel- 
phia, W.  &  B.  R.  Co.,  3  Houst.  176. 
Ind. — Chicago,  I.  &  L.  E.  Co.  v.  Wood- 
ward, 164  Ind.  360,  72  N.  E.  558,  73 
N.  E.  810;  United  States  Exp.  Co.  v. 
Bush,  24  Ind.  403.  Kan.— Missouri  Pac. 
E.  Co.  v.  Houston,  10  Kan.  App.  356, 
59  Pac.  688;  Hoffman  v.  Union  Pac.  E. 
Co.,  8  Kan.  App.  379,  56  Pac.  331.  Ky. 
Illinois  Cent.  E.  Co.  v.  Curry,  127  Ky. 
643,  106  S.  W.  294;  United  States  Mail 
Line  Co.  v.  Carrollton  P.  Mfg.  Co.,  101 
Ky.  658,  42  S.  W.  342;  Louisville  &  N. 
E.  Co.  v.  Chestnut  &  Co.,  24  Ky.  L. 
Eep.  1846,  72  S.  W.  351.  La,— Vincent  & 
Hayne  v.  Yazoo  &  M.  V.  E.  Co.,  114  La. 
1021,  38  So.  816.  Me.— Colbath  v.  Bangor 
&  A.  E.  Co.,  105  Me.  379,  74  Atl.  918, 
134  Am.  St.  Eep.  569;  Taylor  v.  Maine 
Cent.  E.  Co.,  87  Me.  299,  32  Atl.  905. 
Md. — New  York  &  B.  Trans.  Line  Co. 
v.  Baer  &  Co.,  118  Md.  73,  84  Atl.  251; 
Shockley  v.  Pennsylvania  E.  Co.,  109 
Md.  123,  71  Atl.  437.  Mass.— Farm- 
ington  M.  Co.  v.  Chicago,  B.  &  Q-  K, 
Co.,  166  Mass.  154,  44  N.  E.  131;  Pen- 
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Interstate  Commerce  Act.  —  The  question  as  to  who  may  be  sued  under 
the  federal  regulations  of  interstate  commerce  is  treated  elsewhere  in 
this  work.7 

joinder.  —  In  a  tort  action,  it  is  proper  to  sue  both  the  receiving  and 
connecting  carriers  jointly,8  but  in  an  action  founded  upon  contract, 
it  has  been  held  to  be  improper  to  join  the  initial  and  connecting  car- 
riers as  parties  defendant9  unless  they  are  parties  to  the  contract.10 
When  suit  is  brought  against  both  carriers  for  an  act  or  omission  for 
which  they  are  severally  liable  the  plaintiff  may  at  his  option  dismiss 
as  to  either,  and  prosecute  his  suit  against  one  of  them  alone.11 


dergast  v.  Adams  Exp.  Co.,  101  Mass. 
120.  Mich— Rickerson  Roller  Mill  Co. 
v.  Grand  Rapids  &  I.  R.  Co.,  67  Mich. 
110,  34  N.  W.  269;  McMillan  v.  Mich- 
igan S.  &  N.  I.  R.  Co.,  16  Mich.  79, 
93  Am.  Dec.  208.  Minn. — Ortt  v.  Min- 
neapolis &  St.  L.  R.  Co.,  36  Minn.  396, 
31  N.  W.  519;  Lawrence  v.  Winona  & 
St.  P.  R.  Co.,  15  Minn.  390,  2  Am.  Rep. 
130.  Miss. — Illinois  Cent.  R.  Co.  v. 
Kerr,  68  Miss.  14,  8  So.  330;  Crawford 
v.  Southern  R.  Assn.,  51  Miss.  222,  24 
Am.  Rep.  626.  Mo. — Halliday  v.  St. 
Louis,  etc.  R.  Co.,  74  Mo.  159,  41  Am. 
Bep.  309;  Connelly  v.  Illinois  Cent.  R. 
Co.,  133  Mo.  App.  310,  113  S.  W.  233. 
N.  T.— Isham  v.  Erie  R.  Co.,  112  App. 
Div.  612,  98  N.  Y.  Supp.  609,  affirmed 
in  191  N.  T.  547,  85  N.  E.  1111;  Hirsch 
e.  New  York  Cent.  &  H.  R.  R.  Co., 
50  Misc.  568,  99  N.  Y.  Supp.  431.  N.  C. 
Meredith  v.  Seaboard  Air  Line  R.  Co., 
137  N.  C.  478,  50  S.  E.  1;  Knott  V. 
Ealeigh,  etc.  R.  Co.,  98  N.  C.  73,  3  S.  E. 
735,  2  Am.  St.  Rep.  321.  Okla.^-Atchi- 
son,  T.  &  S.  F.  R.  Co.  v.  Rutherford, 
29  OMa.  850,  120  Pac.  266;  St.  Louis 
&  S.  F.  R.  Co.  v.  McGivney,  19  Okla. 
361,  91  Pac.  693.  Ore.— Taffe  v.  Oregon 
E.  &  Nav.  Co.,  41  Ore.  64,  67  Pac. 
1015,  68  Pac.  732,  58  L.  R.  A.  187 
Pa.— Clyde  v.  Hubbard,  88  Pa.  358; 
American  Express  Co.  v.  Second  Nat. 
Bank,  69  Pa.  394,  8  Am.  St.  Rep.  268. 
R.  I.— Harris  v.  Grand  Trunk  R.  Co., 
15  E.  I.  371,  5  Atl.  305;  Knight  v. 
Providence  &  W.  R.  Co.,  13  R.  I.  572, 
43  Am.  Rep.  46.  Term. — Railroad  v. 
Tennessee  Brew.  Co.,  96  Tenn.  677,  36 
S.  W.  392;  M.  &  C.  R.  Co.  v.  Holloway, 
9  Baxt.  188.  Tex.— Blackburn  v.  Chi- 
cago, B.  I.  &  G.  R.  Co.,  52  Tex.  Civ. 
App.  443,  115  S.  W.  874;  Galveston, 
H.  &  S.  A.  R.  Co.  v.  Noelke  (Tex.  Civ. 
App.),  110  S.  W.  82.  Vt.— Hadd  v. 
United  States  &  C.  Exp.  Co.,  52  Vt. 
335,  36  Ami  Rep.  757;  Morse  v.  Brain- 
erd,  41  Vt.  550.     Va.— McConnell   v. 


Norfolk  &  W.  R.  Co.,  86  Va.  248,  9  S.  E. 
1006. 

7.  See  the  title  "Interstate  Com- 
merce. ' ' 

8.  Md. — New  York  &  B.  Trans. 
Line  v.  Baer  &  Co.,  118  Md.  73,  84 
Atl.  251;  Merchants  &  Miners  Trans. 
Co.  v.  Eichberg,  109  Md.  211,  71  Atl. 
993,  130  Am.  St.  Rep.  524.  Mo. 
Crockett  v.  St.  Louis  &  H.  R.  Co., 
147  Mo.  App.  347,  126  S.  W.  243.  Va. 
Norfolk  &  W.  R.  Co.  v.  Crull,  112  Va. 
151,  70  S>  E..  521. 

If  a  company  operated  any  part  of 
its  railroad  in  the  state  it  was  proper 
to  join  it  as  a  co-defendant  with  the 
initial  carrier.  St.  Louis,  I.  M.  &  S. 
R.  Co.  v.  Berry,  42  Tex.  Civ.  App.  470, 
93.  S.  W.  1107. 

Under  statute  in  Missouri,  the  plain- 
tiff "has  an  option  to  sue  the  original 
carrier  alone  or  join  the  others"  (the 
connecting  carriers).  Blackmer  &  P. 
Pipe  Co.  v.  Mobile  &  O.  R.  Co.,  137 
Mo.  App.  479-506,  119  S.  W.  1. 

A  railroad  company  which  is  the  as- 
sociate of  another  carrier  in  transport- 
ing cattle,  may  be  jointly  sued  with 
the  latter  company  in  the  county  where 
the  latter  operates  its  road,  though  the 
former  operates  no  road  in  such  county. 
San  Antonio  &  A.  P.  R.  Co.  v.  Graves 
(Tex.  Civ.  App.),  49  S.  W.  1103: 

The  intermediate  carrier  cannot  com- 
plain because  the  initial  carrier  is  not 
made  a  party  defendant.  Lacey  v. 
Oregon  R.  &  Nav.  Co.,  63  Ore.  596,  128 
Pac.  999. 

9.  Meyers  v.  Missouri  Pac.  R.  Co., 
120  Mo.  App.  288,  96  S.  W.  737. 

10.  Pairehild  v.  Slocum,  19  Wend. 
(N.  Y.)  329. 

11.  Central  &  M.  R.  Co.  v.  Morris, 
68  Tex.  49,  3  S.  W.  457. 

A  connecting  carrier  not  being  liable 
for  losses  occurring  prior  to  the  time 
it  received  the  goods,  is  not  prejudiced 
by  the  dismissal  of  the  initial  carrier 
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In  an  action  to  recover  an  overcharge  received  and  collected  by  the 
terminal  carrier  it  is  not  necessary  to  join  the  initial  carrier  as  a  party 
defendant.12 

V.  THE  PLEADINGS.  —  A.  Of  the  Plaintiff.  —  1.  Generally. 
In  general  in  actions  based  on  a  breach  of  the  obligations  incident  to 
the  relation  of  carrieV  and  shipper,  it  is  necessary  to  allege  a  delivery 
of  the  goods  to  the  carrier,  an  undertaking  or  contract  by  him  to 
transport  them,  and  a  failure  to  perform  the  duty  or  contract.13 
Plaintiff  need  not  specify  whether  he  bases  his  action  upon  the  car- 
rier's common  law  liability  or  upon  special  contract,14  and  if  upon 
the  former,  whether  his  action  is  in  contract  or  in  tort,15  for  the  com- 
plaint will  be  upheld  if  it  states  a  breach  either  of  the  carrier's  duty 
or  of  his  contract.18  But  if  plaintiff  rests  his  claim  wholly  upon  a 
special  contract  with  the  carrier  he  should  set  it  out  in  the  complaint 
either  in  substance  or  in  haec  verba.17 

An  allegation  that  the  contract  was  in  writing  is  not  necessary.18 
If  the  action  is  in  tort  the  pleader  need  not  set  out  in  detail  the  terms 
of  the  contract  of  affreightment.19 

2.  Ownership  or  Interest.  —  Since  in  an  action  for  loss  of  or  in- 
jury to  goods,  ownership  or  some  special  interest  in  the  goods  on  the 
part  of  the  plaintiff  is  essential  to  his  right  of  action,20  he  must  gen- 
erally allege  such  interest  or  ownership,21  but  a  complaint  defective 


as  a  party  defendant.  San  Antonio  & 
A.  P.  B.  Co.  v.  Moore  (Tex.  Civ.  App.), 
39  S.  W.  960. 

12.  Baltimore  &  0.  S.  W.  E.  Co.  v. 
Shirk   (Ind.  App.),  104  N.  E.  864. 

13.  Tallassee  Falls  Mfg.  Co.  v.  West- 
ern E.  Co.,  117  Ala.  520,  23  So.  139, 
67  Am.  St.  Eep.  179;  Cleveland,  etc. 
E.  Co.  v.  Sehaefer,  47  Ind.  App.  371, 
90  N.  E.  502. 

Where  as  in  code  states  forms  of 
action  have  been  abolished,  plaintiff 
need  only  state  the  facts  constituting 
his  cause  of  action.  Empire  State  Cat- 
tle Co.  v.  Atchison,  T.  &  S.  F.  E.  Co., 
129  Fed.  480.  See  the  title  "Declara- 
tion and  Complaint." 

14.  Tuggle  v.  St.  Louis,  etc.  E.  Co., 
62  Mo.  425. 

A  complaint  states  a  good  cause  of 
action  for  damages  if  it  avers  the 
public  character  of  the  carrier,  a  de- 
livery to  it  of  the  goods  or  live  stock 
for  transportation,  the  payment  of  the 
freight,  negligence  in  furnishing  an  un- 
suitable car,  and  injuries  and  damages 
thereby.  Lake  Erie,  etc.  E.  Co.  c.  Hol- 
land, 162  Ind.  406,  415,  69  N.  E.  138, 
6"3  L.  E.  A.  948. 

15.  McMurray  v.  Fargo,  147  App. 
Civ.  422,  131  N.  Y.  Supp.  884. 

16.  Louisville  &  N.  E.  Co.  v.  War- 
field  &  Lee,  129  Ga,  473,  59  S,  E.  234; 
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Commins  v.  Atlantic   C.  L.  E.  Co.,  78 
S.  C.  8,  58  S.  E.  944. 

Where  the  allegations  are  insufficient 
to  constitute  a  cause  of  action  in  tort, 
in  that  they  fail  to  allege  the  delay  is 
negligent,  "they  nevertheless  are  ap- 
propriate to  a  cause  of  action  founded 
on  contract."  Commins  v.  Atlantic  C. 
L.  E.  Co.,  78  S.  C.  8,  58  S.  E.  944. 

17.  Nelson  v.  Great  Northern  E.  Co., 
28  Mont.  297,  72  Pac.  642.  See  supra, 
I,  A,  1,  b,  and  infra,  V,  A,  14;  VI. 

18.  McNeill  v.  Atlantic  Coast  Line 
E.  Co.,  161  Ala.  319,  49  So.  797;  St. 
Louis  S.  W.  E.  Co.  v.  Eutherford,  43 
Tex.  Civ.  App.  544,  96  S.  W.  73;  St. 
Louis,  I.  M.  &  S.  E.  Co.  v.  Barry,  42 
Tex.  Civ.  App.  470,  93  S.  W.  1107. 

19.  Louisville  &  N.  E.  Co.  v.  Cody, 
119  Ga.  371,  46  S.  E.  429.  See  Wyld 
v.  Pickford,  8  Mees.  &  W.  (Eng.)  443. 

20.  See  supra,  TV,  A. 

21.  U.  S.— Inman  &  Co.  v.  Seaboard 
Air  Line  E.  Co.,  159  Fed.  960.  Dl. 
Northern  Pac.  E.  Co.  v.  Lewis,  89  111. 
App.  30.  Ind. — Butler  v.  Pittsburgh, 
etc.  E.  Co.,  18  Ind.  App.  656,  46  N.  B. 
92.  Minn. — Croff  v.  Great  Northern  E. 
Co.,  112  Minn.  14,  127  N.  W.  490. 

In  Inman  &  Co.  v.  Seaboard  Air  Line 
E.  Co.,  159  Fed.,  960,  where  the  action 
was  on  the  contract,  the  court  said: 
"To  establish  a  good  cause  of  action 
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in  this  respect  may  be  aided  by  the  replication,22  and  is  cured  by  the 
submission  of  the  question  of  fact  to  the  jury  under  proper  instruc- 
tions.23 

3.  That  Defendant  Is  a  Common  Carrier.  —  That  defendant  is  a 
common  carrier  must  appear  in  the  complaint  by  a  general  allegation 
of  its  character  as  common  carrier,24  or  by  a  more  specific  statement 
of  the  facts  from  which  the  court  can  infer  its  capacity,25  or  it  cannot 


it  was  essential  for  Inman  &  Co.  to 
allege  some  ownership  or  interest.  It 
is  nowhere  alleged  that  they  had  any 
connection  with  these  bales  of  cotton 
other  than  contracting  for  their  trans- 
portation. In  justice  to  their  right  of 
protection  against  elaims  for  the  same 
injuries  by  other  parties  at  interest, 
the  defendants  should  know  the  con- 
nection of  the  plaintiffs.  The  bills  of 
lading  and  the  cotton  may  have  been 
assigned  or  sold  by  the  shippers  after 
or  even  prior  to  the  time  the  bales 
reached  Bremen,  or  Savannah,  and  prior 
to  these  actions." 

In  the  case  of  Minturn  v.  Alexandre, 
5  Fed.  117,  libel  was  brought  for  the 
recovery  of  damages  to  a  cargo,  and 
it  was  held  by  Judge  Choate  that  the 
libel  "should  contain  averments  show- 
ing unequivocally,  and  with  reasonable 
certainty,  that  the  libellants  had  such 
a  special  or  general  right  of  property 
in  the  cargo,  that  by  its  loss  or  in- 
jury they  had  suffered   damage." 

■Where  there  is  no  averment  as  to 
ownership  of  the  goods  it  will  be  pre- 
sumed that  the  title  thereof  is  in  the 
consignee.  Butler  v.  Pittsburg,  etc.  E. 
Co.,  18  Ind.  App.  656,  46  N.  E.  92.  • 

A  consignor  in  his  pleading  must 
negative  the  presumption  that  the 
goods  belong  to  the  consignee.  Adams 
Express  Co.  v.  Bleich,  5  Ky.  L.  Sep. 
122. 

22.  Denver  &  B.  G-.  B.  Co.  v.  CahilL 
8  Colo.  App.  158,  45  Pae.  285. 

23.  United  States  Mail  Line  Co.  v 
Carrpllton  P.  Mfg.  Co.,  101  Ky.  658 
42  S.  W.  342. 

24.  Kansas  City,  M.  &  B.  B.  Co.  v. 
Spann,  145  Ala.  679,  40  So.  83;  Simons 
v.  Great  W.  E.  Co.,  2  C.  B.  (N.  S.) 
620,  89  E.  C.  L.  619,  140  Eng.  Ee- 
print  560. 

A  complaint  alleging  that  a  car  load 
of  cattle  was  shipped  by  defendant  as 
a  common  carrier  for  hire  for  the 
plaintiff  sufficiently  charges  that  the 
defendant  undertook  for  hire  as  a  com- 
mon carrier  the  carriage  of  the  prop- 


erty  for  the  plaintiff  as  a  person,  in- 
terested in  the  goods  shipped.  Southern 
E.  Co.  v.  Proctor,  3  Ala.  App.  413, 
57  So.  513.. 

"When  the  plaintiff  proceeds  in  case 
for  breaeh  of  the  duty  to  which  the 
defendants  may  be  subject  in  respect 
of  their  employment  as  common  car- 
riers, it  seems  necessary  to  state  the 
character  of  their  employment  from 
which  the  duty  arises.  In  assumpsit, 
however,  it  has  been  held  that  it  is  not 
necessary  to  commence  with  an  induce- 
ment of  the  defendants  being  common 
carriers.  It  seems  to  be  supposed  that 
it  will  suffice  if  the  declaration  mere- 
ly states  the  delivery,  etc.,  and  the 
undertaking  to  carry  accordingly." 
Mershon  v.  Hobensack,  22  N.  J.  L. 
372. 

A  complaint  which  states  that  a  box 
Was  delivered  to  the  defendant  "to  be 
carried  by  it  as  a  common  carrier  of 
freight"  and  that  the  defendant  re- 
ceived said  property  at  its  depot,  suf- 
ficiently alleges  that  the  box  was  de- 
livered to  the  defendant  as  a  common 
carrier.  Kansas  City,  M.  &  B.  B.  Co. 
v.  Spann,  145  Ala.  679,  40  So.  83. 

Where  the  defendant  is  an  express 
company  and  is  charged  with  the  re- 
ceipt of  goods  in  that  capacity  for  car- 
riage to  a  particular  designation,  this 
in  substance  is  an  allegation  that  it 
was  a  common  carrier  between  the 
points  of  receipt  and  delivery.  Bur- 
lingame  v.  Adams  Exp.  Co.,  171  Ped. 
902. 

25.  Toledo,  W.  &  W.  E.  Co.  v.  Bob- 
erts,  71  111.  540. 

An  allegation  in  the  declaration  that 
the  defendants  are  a  corporation 
created  by  the  laws  of  this  state,  and 
engaged  in  operating  a  railroad  and 
conveying  corn  and  grain,  in  cars  fur- 
nished by  themselves,  upon  their  own 
and  other  roads  is  equivalent  to  a  spe- 
cific averment  that  they  are  a  common 
carrier.  Toledo,  W.  &  W.  E.  Co.  v. 
Eoberts,  71  111.   540. 
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be  held  liable  as  such.26  In  states  where  all  corporations  operat- 
ing railroads  are  common  carriers  an  averment  that  a  corporation  is 
engaged  in  operating  a  line  of  railroad  is  equivalent  to  an  averment 
that  it  is  a  common  carrier.27 

4.  Payment  and  Tender  of  Freight.  —  In  an  action  for  loss  of 
goods  it  is  not  necessary  to  aver  either  a  payment  or  tender  of 
freight,28  especially  in  an  action  on  the  case.29 

5.  Consideration.  —  In  a  declaration  upon  the  carrier's  contract, 
an  averment  of  consideration  should  appear.30  In  its  absence  the 
declaration  will  be  regarded  as  one  in  tort.31 

6.  Delivery  to  Carrier.  —  Allegations  of  Delivery  to  Carrier. 
The  complaint  in  an  action  for  loss  of  or  injury  to  goods  must  allege 
delivery  of  the  goods  to  the  carrier,32  and  unless  it  contains  some 
such  allegation  as  that  the  defendant  "accepted,  received  or  under- 
took" to  carry  the  goods  the  omission  is  fatal.83 


26.  Louisville  &  N.  B.  Co.  v.  Gerson, 
102  Ala.  409,  14  So.  873. 

If  the  complaint  does  not  allege  that 
the  defendants  were  common  carriers 
they  cannot  be  held  responsible  in  that 
character.  Bristol  v.  Rensselaer  &  Sar- 
atoga E.  Co.,  9  Barb.   (N.  Y.)   158. 

"The  allegation  of  a  contract  te 
carry,  coupled  with  the  averment  and 
fact  that  defendant  was  a  railroad  cor- 
poration, was  sufficient  to  fix  the  liabil- 
ity of  the  defendent."  Kain  v.  Kan 
sas  City,  etc.  E.  Co.,  29  Mo.  App. 
53. 

27.  Pennsylvania  E.  Co.  v.  Clark,  2 
Ind.  App.  146,  27  N.  E.  586,  28  N.  E. 
208. 

28.  Evansville  &  T.  H.  B.  Co.  v. 
Keith,  8  Ind.  App.  57,  35  N.  E.  296; 
Ferguson  v.  Cappeau,  6  Har.  &  J.  (Md.) 
394. 

29.  Hall  v.  Cheney,  36  N".  H.  26. 

30.  Bristol  v.  Eensselaer  &  Sar- 
atoga E.  Co.,  9   Barb.   (N.  Y.)    158. 

31.  Eichardson  v.  New  York  C.  & 
H.  E.  E.  Co.,  122  App.  Div.  120,  106 
N.  Y.  Supp.   702.     See  supra,  I,  A,  3 

32.  Jordan  v.  Hazard,  10  Ala.  221 
Place  of  delivery  need  not  be  alleged. 

Chicago  &  A.  E.  Co.  v.  Grimes,  71  111 
App.   397,  403. 

_  Bill  of  Particulars. — A  bill  of  par- 
ticulars need  not  set  out  the  place 
wheTe  delivery  of  goods  to  carrier  was 
made,  where  such  omission  would  not 
embarrass  defendant.  Chesapeake  &  O. 
E.  Co.  v.  Stock,  104  Va.  97,  51  S.  E. 
161.  ' 

An  allegation  of  delivery  at  differ- 
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ent  places  is  not  ambiguous  other  than 
is  permissible  under  videlicet.  Bur- 
lingame  v.  Adams  Exp.  Co.,  171  Fed 
902. 

An  allegation  that  the  goods  were 
placed  in  a  condition  to  be  carried  at 
the  usual  place  of  loading  the  same, 
is  a  sufficient  allegation  of  delivery. 
Evansville  &  T.  H.  E.  Co.  v.  Keith,  8 
Ind.  App.  57,  35  N.  E.  296. 

33.  Sommerville  v.  Merrill,  1  Port. 
(Ala.)  107. 

In  an  action  at  law  against  a  rail- 
road company,  an  allegation  in  the 
declaration  "that  defendant  negli- 
gently and  carelessly  failed  and  refused 
to  transport  and  deliver  the  said  cars 
loaded  by  the  plaintiffs,  with  the  said 
pine  lumber  with  reasonable  prompt- 
ness and  dispatch  after  the  same  were 
loaded  with  the  said  lumber  by  the 
plaintiffs  and  delivered  to  the  defend- 
ant on  the  sidings  aforesaid,  to  be 
transported  to  J.,"  by  reason  whereof 
the  plaintiffs  suffered  loss,  is  not  equiv- 
alent to  an  allegation  that  the  freight 
was  accepted  by  the  defendant  for 
transportation.  Seaboard  A.  L.  E.  v. 
Eentz  &  Little,  60  Fla.  429,  54  So.  13. 

A  complaint  averring  in  the  alter- 
native that  a  defendant  or  its  servants 
or  agents  received  the  live  stock  for 
transportation,  but  not  averring  _  that 
such  servant  or  agent  in  receiving 
such  stock  was  acting  for  the  defend- 
ant within  the  scope  of  his  employment, 
is  not  subject  to  demurrer.  St.  Lows 
&  S.  F.  E.  Co.  i?.  Cavender,  170  Ala. 
1501,  54  So.  54. 
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7.  Duty  To  Carry  Safely.  —  A  carrier's  duty  to  carry  safely  is 
implied  by  law  and  need  not  be  alleged.3* 

8.  Special  Contract.  —  A  special  contract  to  be  availed  of  must 
be  pleaded,30  and  in  those  jurisdictions  where  the  action  must  be  ex 
contractu  if  a  valid  special  contract  was  made,  the  plaintiff  in  a  tort 
action  must  allege  facts  rendering  the  contract  invalid  if  one  was 
executed.36 

9.  Loss,  or  Injury.  —  The  plaintiff  should  definitely  and  fully  state 
the  injuries  or  losses  complained  of,37  but  a  mere  averment  of  injury 
and  loss  has  been  held  sufficient,38  and  even  though  no  allegation  of 
loss  appears  in  the  complaint  it  will  suffice  if  facts  are  set  out  from 
which  the  loss  can  be  inferred.39    A  general  allegation  of  injury  will 


84.  Lang  v.  Brady,  73  Conn.  707,  49 
Atl.  199. 

In  Baphael  v.  Piekford,  5  Man.  & 
Gr.  551,  134  Eng.  Reprint  680,  it  was 
held  that  under  an  allegation  safely 
to  carry  and  deliver,  plaintiff  could 
prove  that  goods  were  not  delivered 
within  a  reasonable  time. 

35.  m.— Louisville  &  N.  E.  Co.  v. 
Cunningham,  88  111.  App.  289,  294.  la. 
Aultman  Engine  &  Thresher  Co.  v. 
Chicago,  E.  I.  &  P.  E.  Co.,  143  Iowa 
561,  121  N.  W.  22.  Ky.— Louisville  & 
N.  E.  Co.  v.  Woodford,  153  Ky.  185,  154 
S.  W.  1083.  Mo. — Halliday  v.  St.  Louis, 
etc.  E.  Co.,  74  Mo.  159,  41  Am.  Eep. 
309.  N.  Y.— Stone  v.  Knowlton,  3 
Wend.  374. 

In  Indiana,  "where  an  action  is 
founded  upon  a  written  contract  it 
must  be  filed  as  an  exhibit  or  set  forth 
verbatim,"  but  "though  it  be  a  mate- 
rial matter  in  the  pleading,  yet  if  the 
action  is  not  on  contract,  but  is  in 
tort,  there  is  no  requirement  that  it  be 
stated  to  be  in  writing,  if  this  be  true, 
or  that  being  in  writing,  it  be  set  out 
verbatim."  But  where  the  action  is 
in  tort  "the  contract  should  be  so  laid 
as  matter  of  inducement  that  the  plead- 
ing will  truly  show  the  respective 
rights  and  obligations  of  the  parties." 
Parrill  v.  Cleveland,  etc  E.  Co.,  23  Ind. 
App.  638-655,  55  N.  E.  1026. 

36.  Chicago,  etc.  E.  Co.  v.  Hare,  36 
Ind.  App.  422,  75  N.  E.  867. 

37.  Inman  &  Co.  v.  Seaboard  Air 
Line  E.  Co.,  159  Fed.  960. 

An  informal  complaint,  alleging  that 
pursuant  to  an -agreement  plaintiff,  as 
consignor  and  consignee,  shipped  cattle 
which  arrived  in  an  emaciated  condi- 
tion, "crippled,  injured,  and  damaged 
and  depreciated  in  selling  and  actual 
market  value"  in  a  named  sum,  suffi- 


ciently alleges  ownership  or  interest 
and  damage  as  against  a  general  de- 
murrer. Croff  v.  Great  Northern  R.  Co., 
112  Minn.  14,  127  N.  W.  490. 

In  an  action  for  injury  to  a  ship- 
ment of  fruit,  allegations  that  the  car- 
rier "handled  same  in  a  very  rough, 
careless,  and  negligent  manner,  where- 
by the  stays,  supports  and  fastenings 
which  held  "the  boxes,  packages,  and 
crates  of  fruit  were  thrown  down  and 
piled  on  top  of  one  another,"  whereby 
the  contents  thereof  "were  mashed, 
bruised,  squeezed,  and  torn  up  and 
skinned  and  rotted,"  resulting  in  great 
loss  and  damage  thereto,  are  suffici- 
ent and  not  vague,  indefinite,  uncer- 
tain, or  mere  conclusions  of  fact  or 
law.  Houston,  etc.  E.  Co.  v.  Smith  (Tex. 
Civ.  App.),  160  S.  W.  434. 

Insufficient  Allegation. — An  allega- 
tion in  a  complaint  that  "the  defend- 
ant did  not  safely  carry  and  deliver 
said  goods"  is  a  sort  of  negative  preg- 
nant, and  does  not  amount  to  an  al- 
legation that  the  goods  were  injured  or 
destroyed  in  transit,  or  that  there  was  a 
failure  to  deliver  them  on  demand. 
Garrett  v.  Great  Northern  E.  Co.,  74 
Minn.  477,  77  N.  W.  304. 

38.  McFadden  v.  Missouri  Pac.  E. 
Co.,  92  Mo.  343,  4  S.  W.  689,  1  Am.  St. 
Eep.  721. 

39.  Northern  Ala.  E.  Co.  v.  Feldman, 
1  Ala.  App.  334,  56  So.  16. 

A  complaint  charging  that  certain 
goods  mentioned  therein  were  received 
by  a  railroad  company  for  carriage  as 
freight  from  a  named  point  to  another 
point  on  its  line  which  the  defendant 
did  not  safely  and  securely  and  within 
a  reasonable  time  carry,  and  deliver 
the  said  goods  to  the  plaintiff,  and  the 
said  goods  were  lost,  sufficiently 
charged  the  breach  of  duty  to  carry 
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not  suffice,  however,  where  there  is  a  special  contract  exempting  the 
carrier  from  losses  caused  by  certain  perils.40 

10.  Negligence.  —  An  allegation  of  negligence  is  not  necessary  in 
an  action  against  a  common  carrier  on  its  common  law  liability  for 
loss  of  or  injury  to  the  goods,41  and  if  specific  allegations  of  negli- 
gence are  made  they  may  be  treated  as  surplusage.42  Yet  it  is  cus- 
tomary for  the  plaintiff  to  aver  negligence  whether  the  claim  sound 
in  contract  or  in  tort.43 

But  where  negligence  is  essential  to  the  cause  of  action,  attempted  to  be 
set  forth,  it  must  be  alleged.44 


safely  within  a  reasonable  time  so  as 
to  state  a  cause  of  action  although  it 
may  be  said  upon  proper  construction, 
that  it  did  not  clearly  show  that  the 
negligence  resulted  in  the  loss  of  the 
goods.  Northern  Ala.  E.  Co.  v.  Zeld- 
man, 1  Ala.  App.  334,  56  So.  16. 

40.  Inman  &  Co.  v.  Seaboard  Air 
Line  B.  Co.,  159  Fed.  960. 

41.  Conn. — Lang  v.  Brady,  73  Oonn, 
707,  49  Atl.  199.  Ga.— Louisville  &  N. 
E.  Co.  v.  Warfield  &  Lee,  129  Ga.  473, 
59  S.  E.  234.  Mo.— McFadden  v.  Mis- 
souri Pac.  E.  Co.,  92  Mo.  343,  4  S.  W. 
689,  1  Am.  St.  Eep.  721;  Kain  v.  Kan- 
sas City,  etc.  E.  Co.,  29  Mo.  App.  53. 
Tex. — International,  etc.  E.  Co.  v.  Pool, 
24  Tex.  Civ.  App.  575,  59  S.  W.  911. 

In  Nashville,  etc.  E.  Co.  v.  Parker,  123 
Ala.  683,  27  So.  323,  it  was  held  that  in 
a  count  in  the  form  prescribed  by  the 
code,  negligence  is  a  legal  implication 
from  the  words  of  the  form  and  an  ex- 
press allegation  of  negligence  was  un- 
necessary 

It  is  enough  to  allege  that  the  goods 
were  delivered  to  the  carrier  and  were 
injured  by  his  default  while  in  his 
custody  and  care.  Lang  v.  Brady,  73 
Conn.  707,  49  Atl.  199. 

A  count  good  as  one  for  negligently 
keeping  live  stock  in  such  a  way  as  to 
injure  them  while  getting  them  ready 
for  transportation,  is  not  rendered  bad 
by  the  additional  cumulative  averment 
that  a  servant  of  the  defendant  oper- 
ating a  train  negligently  blew  the 
whistle  of  his  engine  as  a  proximate 
consequence  of  which  the  live  stock 
were  frightened  and  damaged,  in  fail- 
ing to  allege  that  the  engineer  was 
engaged  in  the  defendant's  business 
when  he  blew  the  whistle.  St.  Louis 
&  S.  F.  E.  Co.  v.  Cavender,  170  Ala. 
601,  54  So.  54. 

42.  Ga.— Louisville  &  N.  E.  Co.  v. 
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Warfield  &  Lee,  129  Ga.  473,  59  S.  E. 
234;  Southern  Exp.  Co.  v.  Bailey,  7  Ga. 
App.  331,  66  S.  E.  960.  Ind,— Cleve- 
land, etc.  E.  Co.  v.  Schaefer,  47  Ind. 
App.  371,  90  N.  E.  502.  La.— Kelly  v. 
Benedict,  5  Eob.  138,  39  Am.  Dec.  530. 
Mo. — Gann  v.  Chicago,  etc.  E.  Co.,  7? 
Mo.  App.  34. 

43.  Ga. — Louisville  &  N.  R.  Co.  v. 
Warfield  &  Lee,  129  Ga.  473,  59  S.  E. 
234,  overruling  Louisville  &  N.  E.  Co. 
v.  Cody,  119  Ga.  371,  46  S.  E.  429.  La, 
Kelly  v.  Benedict,  5  Eob.  138,  39  Am. 
Dec.  530.  Mass. — School  District  v. 
Boston,  B?.  &  E.  E.  Co.,  102  Mass.  552, 
3  Am.  Eep.  502.  Mich. — Great  West- 
ern E.  Co.  v.  Hawkins,  18  Mich.  427. 
Minn. — MeCauley  v.  Davidson,  10 
Minn.  43  8.  Mo. — McFadden  v.  Missouri 
Pac.  E.  Co.,  92  Mo.  343,  4  S.  W.  689,  1 
Am.  St.  Eep.  721;  Carlisle  v.  Keokuk, 
etc.  E.  Co.,  82  Mo.  40;  Merritt  Cream- 
ery Co.  v.  Atchison,  etc.  E.  Co.,  128 
Mo.  App.  420,  107  S.  W.  462;  Lachner 
Bros.  v.  Adams  Exp.  Co.,  72  Mo.  App. 
13. 

But  an  allegation  of  negligence  will 
not  convert  the  action  from  one  on  con- 
tract to  one  on  the  case.  Ky. — Louis- 
ville &  N.  E.  Co.  v.  Wathen,  22  Ky. 
L.  Eep.  82,  49  S.  W.  185;  Gann  v.  Chi- 
cago, etc.  E.  Co.,  72  Mo.  App.  34.  See 
supra,  I,  A,  3. 

44.  See  infra,  the  eases  cited  in  this 
section  on  the  manner  of  alleging  neg- 
ligence. 

Where  the  claim  is  founded  upon  a 
statute  making  the  carrier  liable  for 
damages  caused  by  its  neglect.  Atchi- 
son T.  &  S.  F.  E.  Co.  v.  Ditmars,  3  Kan. 
App.   459,  43  Pac.  833. 

Where  the  complaint  sets  forth  the 
contract  of  carriage,  which  by  its 
terms  limits  liability  to  negligence,  it 
must  aver  negligence.  See  infra,,  V,  A, 
14. 
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Method  of  Pleading."  —  in  gome  states  the  pleader  may  allege  in 
general  terms  the  carrier's  negligence  in  the  performance  of  its  obliga- 
tions,46 whether  the  action  be  in  contract47  or  in  tort,48  at  least  in 
the  absence  of  some  appropriate  objection  to  this  method  of  pleading.49 
But  in  any  case  if  the  particular  facts  are  set  forth  whether  with  or 
without  a  general  averment  of  negligence,  the  proof  must  be  confined 
to  the  particular  matters  alleged.50 

11.  Negativing  Negligence.  —  Where  the  action  is  based  upon  the 
common  law  liability  of  a  carrier  as  an  insurer,  plaintiff  need  not 
aver  that  the  loss  was  not  occasioned  by  his  negligence  even  in  juris- 


45.  As  to  method  of  pleading  negli- 
gence in  general,  see  the  title  "Negli- 
gence." 

46.  Fla. — Seaboard  Air  Line  E.  Co. 
V.  Rentz  &  Little,  60  Fla.  429,  54  So. 
13.  Ga.— Louisville  &  N.  E.  Co.  v. 
Warfield  &  Lee,  129  Ga.  473,  59  S.  E. 
234.  Tex.— Ft.  Worth,  etc.  E.  Co.  v. 
Montgomery  (Tex.  Civ.  App.),  141  S. 
W.  813;  Gulf,  C.  &  S.  F.  E.  Co.  v. 
Cunningham,  51  Tex.  Civ.  App.  368,  113 
S.  W.  767.  Eng. — Coggs  v.  Bernard,  2 
La.  Kaym.  909,  92  Eng.  Eeprint  107,  1 
Smith's  L.  C.  (9th  ed.)  354. 

In  Transportating  Cattle. — "In  In- 
ternational &  Great  Northern  Eailroad 
Company  v.  Jones,  91  S.  W.  611,  in 
which  a  writ  of  error  was  denied  by 
the  Supreme  Court,  it  was  held  that  a 
petition  in  an  aetion  against  the  in- 
itial, connecting  and  terminal  carriers 
for  injuries  to  a  shipment  of  cattle, 
which  charged  the  carriers  with  negli- 
gence generally  in  transporting  said 
cattle,  and  which  alleged  the  damages 
resulting  therefrom  was  sufficient  with- 
out alleging  what  effect  the  negligence 
of  each  carrier  had  on  the  cattle, 
though  the  shipper's  agent  accompan- 
ied, the  shipment.  The  same  doctrine 
was  recently  reaffirmed  in  San  Antonio 
&  A.  P.  E.  Co.  v.  Martin,  108  S.  W. 
981,  and  in  which  a  writ  of  error  was 
likewise  denied."  Gulf,  C.  &  S.  F.  E. 
Co.  v.  Cunningham,  51  Tex.  Civ.  App. 
368,  113  S.  W.  767. 

An  allegation  "that  by  and  through 
the  negligence  of  the  defendant  three 
hundred  eighty  of  the  horses  died  in 
the  state  of  Montana,  while  in  the  pos- 
session of  the  defendant,  and  during 
the  course  of  transportation  by  it,  and 
were  and  are  a  total  loss,"  held  to  be 
an  allegation  of  an  ultimate  fact  and 
sufficient.  Smith  v.  Great  Northern  E. 
Co.,  92  Minn.  11,  99  N.  W.  47. 

Negligence  as  Proximate  Cause. — A 
complaint  against  a  carrier  for  injur- 


ies to  livestock  which  fails  to  show 
that  the  alleged  negligence  of  the  car- 
rier is  the  proximate  cause  of  the  in- 
jury to  the  animals  is  insufficient. 
Toledo,  etc.  E.  Co.  v.  Berry,  31  Ind. 
App.  556,  68  N.  E.  702. 

47.  Seaboard  Air  Line  E.  v.  Eenta 
&  Little,  60  Fla.  429,  54  So.  13;  Louis- 
ville &  N.  E.  Co.  v.  Warfield  &  Lee, 
129  Ga.  473,  59  S.  E.  234. 

48.  Lang  v.  Brady,  73  Conn.  707,  49 
Atl.  199;  Peck  v.  Weeks,  34  Conn.  145; 
Louisville  &  N.  E.  Co.  v.  Warfield  & 
Lee,  129  Ga.  473,  59  S.  E.  234. 

49.  Union  Pacific  E.  Co.  v.  Vincent, 
58  Neb.  171,  78  N.  W.  457;  Galveston, 
etc.  E.  Co.  v.  Crippin  (Tex.  Civ.  App.), 
147  S.  W.  361;  Atchison,  etc.  E.  Co. 
v.  Davidson  (Tex.  Civ.  App.),  127  S. 
W.   895. 

In  Texas  &  P.  E.  Co.  v.  Turner,  43 
Tex.  Civ.  App.  608,  97  S.  W.  509,  the 
original  petition  did  not  allege  negli- 
gence, but  failure  of  defendant  to  com- 
ply with  its  contract  to  transport  and 
deliver.  Defendant  pleaded  that  the 
goods  were  destroyed  by  fire  without 
negligence  on  its  part,  and  plaintiff, 
by  supplemental  petition  alleged  that 
such  destruction  was  due  to  defend- 
ant's negligence.  To  this  pleading  de- 
fendant specially  excepted  because  it 
.failed  to  show  in  what  the  negligence 
consisted  or  to  state  any  facts  amount- 
ing to  negligence,  and  the  exception 
was  overruled.  The  court  on  appeal  in 
sustaining  this  ruling  said:  "The  orig- 
inal petition  stated  a  go'od  cause  of 
action  as  against,  a  general  demurrer, 
and  it  was  not  excepted  to  specially, 
and  the  supplemental  petition  was  sim- 
ply a  reply  to  and  a  denial  of  the  mat- 
ters set  up  in  plaintiff  in  error's  an- 
swer in  avoidance  of  the  cause  of  ac- 
tion set  up  by  defendant  in  error  in 
his   original   petition. ' ' 

50.  Swiney  v.  American  Exp.  Co., 
144  Iowa  342,  122  N.  W.  957,  115  N. 
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dictions  in  which  lack  of  contributory  negligence  is  required  to  be 
pleaded." 

12.  Damages.  —  The  complaint  must  allege  damages,52  stating  the 
items  exactly  and  definitely53  and  separately,54  and  the  facts  from 
which  they  flow.55  But  it  is  not  necessary  to  allege  the  measure  of 
damages,  this  being  a  rule  of  law  governing  the  admission  of  testi- 
mony.56 To  obtain  exemplary  damages,  it  is  sufficient  to  allege  that 
defendant's  acts  were  maliciously  and  intentionally  done.5' 


W.  212;  Moore  v.  Baltimore  &  O.  R. 
Co.,  103  Va.  189,  48  S.  E.  887.  Sea 
more  fully  the  title  "Negligence." 

51.  Evansville  &  T.  H.  E.  Co.  0. 
Keith,  8  Ind.  App.  57,  35  N.  E.  296. 

As  to  the  necessity  of  negativing 
contributory  negligence  in  actions  based 
upon  negligence,  see  the  title  "Negli- 
gence." 

Necessity  of  defendant's  negativing 
own  negligence,  see  infra,  V,  B. 

52.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Ditmars,  3  Kan.  App.  459,  43  Pae.  833. 

In  the  absence  of  objection  a  peti- 
tion stating  the  number  of  bushels  of 
■wheat  destroyed,  a  demand  for  the 
wheat  or  payment  of  the  same  and 
praying  judgment  for  $600,  though  it 
does  not  aver  in  terms  the  value  of  the 
wheat  is  sufficient.  Independence  Mills 
Co.  v.  Burlington,  etc.  E.  Co.,  72  Iowa 
535,  34  N.  W.  320. 

Aa  to  damages  generally,  see  the 
title   "Pleading." 

53.  Inman  &  Co.  v.  Seaboard  Air 
Line  E.  Co.,  159  Fed.  960. 

Where  the  bill  of  lading  states  that 
in  case  of  loss  the  amount  of  damage 
is  to  be  based  upon  the  value  of  the 
goods  at  the  time  and  place  of  ship- 
ment, the  pleadings  must  show  that  the 
damages  alleged  are  based  on  such 
value,  and  pleadings  are  not  sufficient 
in  this  respect  where  they  merely  state 
that  the  amount  of  loss  is  a  certain 
sum  per  pound  without  stating  the 
time  of  valuation,  or  the  place  where 
the  market  value  was  estimated.  In- 
man &  Qo.  v.  Seaboard  Air  Line  E. 
Co.,  159  Fed.  960. 

An  allegation  that  cattle  would  have 
been  worth  $15  per  head  at  destina- 
tion is  sufficient.  Plaintiff  need  not 
"specify  how  many  of  the  cattle  lost 
belonged  to  each  class,"  and  the  value 
of  eacK  Texas  &  P.  E.  Co.  v.  Sher- 
rod,  99  Tex.  382,  89  S.  W.  956. 

54.  Missouri  K.  &  T.  E.  Co.  v.  De- 
ment (Tex.),  115  S.  W.  635. 

A  petition  which  shows  that  part  of 
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the  loss  to  plaintiff  was  due  to  keep- 
ing the  stock  in  muddy  pens,  and  partly 
to  an  alleged  fall  in  the  market  price, 
should  state  what  amount  of  damages 
was  claimed  as  being  due  to  each  of 
the  two  causes,  and  it  is  not  sufficient 
to  ask  for  the  entire  damages  in  a 
gross  sum.  Texas  &  N.  O.  B.  Co.  v. 
Farrington,  40  Tex.  Civ.  App.  205,  88 
S.  W.   889. 

55.  See  supra,  V,  A,  9. 

In  an  action  for  special  damages 
caused  by  the  carrier  in  delaying  a 
shipment  v£  threshing  machinery  so 
that  the  plaintiff  had  idle  men  on  his 
hands  at  a  great  expense  and  also  that 
plaintiff  lost  a  contract  for  threshing 
grain  the  complaint  should  allege  speci- 
fically all  the  facts;  such  as,  names  of 
parties  in  the  contracts,  the  quantity 
of  grain  to  be  threshed,  employes  and 
teams  idle,  and  all  facts  within  the 
plaintiff's  knowledge  which  affected 
the  damages  sustained.  Missouri  K.  & 
T.  E.  Co.  v.  Sproles  &  Vines  (Tex.  Civ. 
App.),  92  S.  W.  40. 

In  an  action  for  damages  caused  by 
the  continuous  failure  to  furnish  trans- 
portation for  freight,  it  is  sufficient  in 
alleging  a  basis  for  damages,  to  charge 
what  could  have  been  realized  from 
sales  if  transportation  had  been  fur- 
nished "and  the  loss  Which  resulted  from 
being  compelled  to  keep  the  goods  at 
a  point  where  they  could  not  be  sold, 
with  a  specific  statement  of  the  ex- 
penses incident  to  the  detention.  Cen- 
tral &  Montg.  R.  Co.  v.  Morris,  68  Tex. 
49,  3  S.  W.  457. 

56.  Tex.— Galveston,  H.  &  S.  A.  E. 
Co.  v.  Sparks  (Tex.  Civ.  App.),  162  S. 
W.  943;  Missouri,  K.  &  T.  E.  Co.  ». 
Mulkey  &  Allen  (Tex.  Civ.  App.),  159 
S.  W.  111. 

A  petition  is  not  demurrable  because 
it  states  an  incorrect  measure  of  dam- 
ages. St.  Louis,  etc.  E.  Co.  v.  Allen 
(Tex.  Civ.  App.),  117  S.  W.  923. 

57.  Waugh  v.  Gulf,  etc.  E.  Co.  (TfflS. 
Civ.  App.),  131  S.  W.  843. 
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A  complaint  against  connecting  carriers  need  not  specify  the  particular 
amount  of  damages  caused  by  each  defendant  on  its  respective  line.58 

13.  Conditions  Precedent.  —  Plaintiff  must  allege  the  performance 
of  any  condition  precedent.09  Demand  where  essential  to  the  cause 
of  action,  must  be  pleaded,60  otherwise  it  need  not  be  alleged.61 

14.  Conditions  and  Limitations  in  Contract.  —  In  an  action  on  a 
special  or  express  contract  of  carriage,  the  plaintiff  in  his  declaration 
or  complaint  must  allege  compliance  with  all  the  valid  conditions  and 
limitations  on  his  right  of  action  therein  contained,62  or  facts 
showing  a  waiver  thereof,63  or  excusing  non-compliance.64  But  limita- 
tions or  conditions  which  are  regarded  as  only  collateral  to  and  not 
part  of  the  contract  need  not  be  noticed  in  the  complaint.65 

15.  Conversion.  —  Plaintiff  relying  on  a  carrier's  conversion  must 
allege  it  in  the  complaint.66 

16.  Jurisdiction,  —  Where  the  statute  provides  for  a  special  pro- 
ceeding, the  complaint  must  set  out  the  facts  upon  which  the  jurisdic- 
tion of  the  court  depends.67 


58.  Missouri,  K.  &  T.  E.  Co.  v. 
Phillips  (Tex.  Civ.  App.),  91  S.  W.  242. 

59.  Baxter  v.  Louisville,  N.  A. 
&  C.  B.  Co.,  165  HI.  78,  83,  45  N.  E. 
1003;  Chicago,  etc.  E.  Co.  v.  Fifth  Nat. 
Bank,  26  Ind.  App.  600,  59  N.  E.  43; 
Louisville,  N.  A.  &  C.  E.  Co.  v.  Wid- 
man,  10  Ind.  App.  92,  3-7  N.  E,  554. 
As  to  what  aro  conditions  precedent, 
see  supra,  n. 

60.  Jarrett  v.  Great  Northern  E.  Co., 
74  Minn.  477,  77  N.  W.  304.  See 
supra,  I,  B. 

In  an  action  to  recover  overcharge 
where  the  charge  is  alleged  to  be  un- 
lawful it  is  not  necessary  to  allege  a 
demand.  Baltimore  &  O.  S.  W.  E.  Co. 
V.  Shirk  (Ind.),  104  N.  E.  864. 

An  answer  alleging  that  the  goods 
had  been  delivered  according  to  agree- 
ment supplies  the  deficiency  in  a  com- 
plaint which  fails  to  allege  demand. 
Zalk  v.  Great  Northern  E.  Co.,  98 
Minn.  65,  lo"7  N.  W.  814. 

In  action  for  failure  to  furnish  cars, 
see  infra,  V,  A,  20. 

61.  Bird  v.  Georgia  E.  Co.,  72  Ga. 
655;  Borne  E.  Co.  v.  Sullivan-Cabot  & 
Co.,  14  Ga.  277;  Gregg  v.  Illinois  C.  E. 
Co.,  147  111.  550,  35  N.  E.  343,  37  Am. 
St.  Bep.  238. 

Where  the  carrier  is  obliged  to  give 
notice  to  the  consignee  of  the  arrival 
of  the  goods.  Erskine  &  Gore  v.  Steam- 
boat Thames,  6  Mo.  371. 

62.  Baxter  v.  Louisville,  etc.  E.  Co., 
165  111.  78,  45  N.  E.  1003,  holding,  how- 
ever, that  failure  to  allege  compliance 
with   such   conditions    must    be    chal- 


lenged by  demurrer  and  cannot  be  ob- 
jected to  by  a  motion  to  instruct  for 
defendant. 

Where  a  condition  in  a  bill  of  lading 
requiring  notice  is  a  reasonable  one, 
and  the  giving  of  such  notice  is  a  con- 
dition precedent  to  any  recovery  upon 
the  contract,  a  performance  of  such  con- 
dition must  be  averred  in  the  com- 
plaint, but  where  defendant's  act 
amounts  to  conversion,  such  notice  is 
not  a.  condition  precedent  to  the  bring- 
ing of  the  action.  Chicago,  etc.  E.  Co. 
v.  Fifth  Nat.  Bank,  26  Ind.  App.  600, 
59  N.  E.  43. 

As  to  the  necessity  for  suing  on  the 
contract,  see  supra,  I,  A,  1,  b. 

63.  Westerfield  v.  Fargo,  80  Misc. 
40,  141  N.  Y.  Supp.   544. 

64.  If  deceit  or  fraud  has  been 
practiced  upon  the  shipper  by  the  rail- 
way company  in  obtaining  his  assent 
to  an  agreement,  or  if  there  be  other 
valid  reason  why  the  provision  of  the 
contract  requiring  notice  should  not  be 
enforced,  such  facts  should  be  pleaded. 
St.  Louis  &  S.  F.  E.  Co.  v.  Zickafoose, 
39  Okla.  302,  135  Pac.  406. 

65.  Baxter  v.  Louisville,  etc.  E.  Co., 
165  111.  78,  45  N.  E.  1003;  Painkinsky 
v.  Illinois  Cent.  E.  Co.,  165  111.  App. 
556-562.  And  see  Clarke  v.  Gray,  6 
East  564,  102  Eng.  Eeprint  1404. 

66.  Central  Eailroad  &  Blcg.  Co.  V. 
Cooper,  95  Ga.  406,  22  S.  E.  549.  See 
the  title  "Trover  and  Conversion." 

67.  Gray  v.  Steamboat  Eeveille,  6 
Wis.  59. 
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17.  Where  Action  Is  for  Delay.  —  The  petition  should  state  what 
is  the  reasonable  and  usual  time  for  transporting  goods  and  that  the 
goods  were,  not  transported  in  that  time  but  were  unreasonably  de- 
layed.68 

18.  Actions  for  Statutory  Penalty.  —  In  an  action  against  a  car- 
rier  to  recover  a  statutory  penalty,  the  pleading  must  set  forth  clearly 
and  specifically  the  grounds  upon  which  the  penalty  is  sought.C9  In 
declaring  upon  the  federal  statutes  imposing,  under  penalty,  certain 
duties  upon  carriers  as  to  caring  for  livestock,  it  is  only  necessary  to 
allege  a  breach  of  the  duty  and  resulting  injury.70 

19.  Overcharges  or  Discriminations.  —  In  an  action '  to  recover 
overcharges,  the  petition  should  allege  that  the  rates  charged  were 
beyond  those  fixed  for  defendant's  road,71  or,  if  no  rates  have  been 
fixed,  that  they  were  unreasonable  and  extortionate.72  But  it  need 
not  allege  that  the  excessive  charges  were  knowingly  made.73  To  re- 
cover for  excessive  charges  for  interstate  transportation  by  a  carrier 
operating  under  the  interstate  commerce  act,  the  plaintiff  by  his  com- 
plaint must  bring  himself  within  the  terms  of  the  act  and  show  that 
the  rate  charged  is  in  excess  of  the  rate  permitted  as  reasonable  by 
the  interstate  commerce  commission.7* 

20.  In  Actions  for  Failure  To  Furnish  Cars.  —  A  plaintiff  who 
seeks  to  recover  from  a  carrier  for  a  failure  to  furnish  cars  must  aver 


68.  Denman  i>.  Chicago  B.  &  Q.  R. 
Co.,  52  Neb.  140,  71  N.  W.  967. 

Where  it  was  alleged  that  the  two 
defendant  carriers  were  really  one  and 
the  same  line,  operated  by  the  same 
management,  and  the  identity  of  the 
two  roads  was  not  denied,  an  exception 
complaining  that  the  plaintiff's  allega- 
tions were  insufficient  in  regard  to  the 
times  and  places  of  delay  and  rough 
handling  was  properly  overruled  as  it 
could  make  no  difference  in  law  wheth- 
er the  injuries  occurred  on  one  line  or 
the  other.  Southern  K.  R.  Co.  v.  Ben- 
nett, 46  Tex.  Civ.  App.  379,  103.  S.  W. 
1115. 

69.  Dunlap  v.  Chicago,  etc.  R.  Co. 
(S.   B-.),   144   N.   W.   226. 

Penalty  for  Failure  To  Deliver. — In 
addition  to  showing  a  negligent  delay 
of  the  shipment,  the  specific  date  or 
time  of  the  shipments  must  be  alleged 
as  well  as  the  value  of  the  shipments. 
Dorrance  &  Co.  v.  International  &  G.  N. 
R.  Co.  (Tex.  Civ.  App.),  126  S.  W.  694. 

But  where  a  complaint  is  entirely  in- 
sufficient to  entitle  plaintiff  to  recover 
the  statutory  penalty  of  double  dam- 
ages, yet  if  the  pleading  is  sufficient 
to  entitle  him  to  actual  damage,  the, 
complaint  is  good  against  demurrer. 
Dunlap  v.  Chicago,  etc.  R.  Co.  (S.  D.), 
144  N.  W.  226. 
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Intent. — In  an  action  to  recover  a 
penalty  because  of  overcharge,  it  need 
not  be  alleged  that  the  'overcharge  was 
knowingly  made,  lack  of  intent  being 
a  matter  of  defense  to  be  pleaded  by 
the  defendant.  St.  Louis  S.  W.  E.  Co. 
of  Texas  v.  Rutherford,  43  Tex.  Civ. 
App.  544,  96  S.  W.  73. 

70.  Reynolds  v.  Great  Northern  R. 
Co.,  40  Wash.  163,  82  Pac.  161,  111 
Am.  St.  Rep.  883. 

71.  Geraty  v.  Atlantic  C.  L.  B.  Co., 
211  Fed.  227. 

Where  a  suit  is  brought  against  a 
railroad  company  on  account  of  alleged 
overcharges  beyond  a  reasonable  rate, 
bub  the  declaration  does  not  allege 
either  that  no  rates  had  been  fixed  for 
the  defendant's  road  or  that  tie 
charges  were  beyond  the  rates  so  fixed, 
it  is  demurrable.  Sorrell  &  Nail  fc 
Central  Railroad,   75  Ga.  509. 

72.  Illinois  &  St.  L.  R.  &  Coal  Co. 
v.  Beaird,  24  111.  App.  322.  See  Sorrell 
&  Nail  v.  Central  Railroad,  75  Ga.  509 

A  misstatement  of  the  maximum 
legal  rate  will  not  vitiate  the  petition. 
Reynolds  v.  Chicago  &  A.  R.  Co.,  85 
Mo:  90. 

73.  St.  Louis  S.  W.  R.  Co.  *.  Ruth- 
erford, 43  Tex.  Civ.  App.  544,  96  S.  W, 
73. 

74.  Geraty  v.  Atlantic  C.  L.  R.  Co., 
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that  the  goods  were  properly  offered  for  transportation.75  There  must 
be  an  allegation  of  a  tender  for  shipment  or  a  demand  for  cars  upon 
defendant,76  or  upon  defendant's  authorized  agent.77  It  is  not  neces- 
sary that  plaintiff  designate  the  character  of  cars  he  desired,78  or  the 
points  to  which  he  desired  to  make  shipments,79  nor  need  he  allege 
payment,80  or  tender,81  of  the  freight  charges,  but  merely  that  he  was 
■willing,  ready  and  able  to  pay.82 

21.    Actions  Against  Connecting  Carrier.  —  In  an  action  against  a 
connecting  carrier  the   declaration  must   allege    facts    showing    its 


211  Fed.   227.     See   the  title   "Inter- 
state Commerce." 

75.  Southern  E.  Co.  v.  Moore,  133 
Ga.  806,  67  S.  E.  85,  26  L.  E.  A.  (N.  S.) 
851. 

The  plaintiff  must  allege  that  he 
tendered  the  property  to  the  carrier 
for  shipment,  or  that  the  property  was 
received  by  it  for  shipment,  or  that  it 
was  tendered  to  or  received  for  ship- 
ment by  any  of  the  defendant's  agents 
who  were  duly  authorized  to  ship  tht 
same,  or  that  he  applied  for  a  car  to 
any  one  of  its  agents  who  were  author- 
ized to  furnish  cars.  St.  Louis,  I.  M. 
&  S.  E.  Co.  v.  Lee,  69  Ark.  584,  65  S. 
W.  99. 

76.  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Wynne  Hoop  &  C.  Co.,  81  Ark.  373,  99 
S.  W.  375. 

A  complaint  in  an  action  against  a 
railroad  company  for  failure  to  fur- 
nish cars  for  shipment,  in  which  it  was 
alleged  that  plaintiff  placed  a  lot  of 
elm  saw  logs  along  defendant's  track 
for  shipment,  and  made  repeated  de- 
mands of  defendant  for  ears  upon  which 
to  load  and  ship  the  logs,  which  de- 
fendant failed  to  supply  states  a  cause 
of  action.  St.  Louis,  I.  M.  &  S.  E. 
Co.  v.  Wynne  Hoop  &  C.  Co.,  81  Ark. 
373,  99  S.  W.  375. 

An  allegation  in  a  complaint,  in  an 
action  against  a  carrier  for  failure  to 
furnish  cars  to  shipper,  that  the  ship- 
per demanded  the  cars  of  the  carrier 
was  sufficient  to  let  in  proof  as  to  the 
agent  on  whom  demand  was  made  and 
that  such  agent  had  authority  to  fur- 
nish cars.  St.  Louis,  I.  M.  &  S.  E.  Co. 
»■  Wynne  Hoop  &  C.  Co.,  81  Ark.  373, 
99  S.  W.  375. 

That  reasonable  notice  was  given  the 
carrier.  Eichardson  v.  Chicago  &  N 
W.  E.  Co.,  61  Wis.  596,  21  N.  W.  49. 

Omission  to  allege  an  express  con- 
tract for  such  cars,  does  not  bring  the 
case  within  the  operation  of  Laws, 
1907,  c,  23,  known  as  the  "Eeciprocal 


Demurrage  Law"  and  a  recovery  may 
be  had  as  at  common  law  without  al- 
leging any  written  demand  for  cars. 
Zetterberg  v.  Great  Northern  E.  Co., 
117  Minn.  495,  136  N.  W.  295. 

77.  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Wynne  Hoop  &  C.  Co.,  81  Ark.  373,  99 
S.  W.  375;  St.  Louis,  I.  M.  &  S.  E. 
Co.  v.  Lee,  69  Ark.  584,  65  S.  W.  99. 

The  particular  agent  upon  whom  de- 
mand was  made  need  not  be  specified. 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  Wynne 
Hoop  &  C.  Co.,  81  Ark.  373,  99  S.  W. 
375.  But  if  the  complaint  does  so  it 
must  also  allege  that  receiving  the  no- 
tice for  or  furnishing  cars  was  within 
the  scope  of  that  agent's  employment. 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  Moss, 
75  Ark.  64,  86  S.  W.  828;  St.  Louis, 
I.  M.  &  S.  E.  Co.  v.  Lee,  69  Ark.  584, 
65  S.  W.  99. 

78.  Shoptaugh  v.  St.  Louis  &  S.  F. 
E.  Co.,  147  Mo.  App.  8,  126  S.  W.  752. 

79  In  a  suit  against  a  railroad 
company  for  continuous  withholding 
and  refusal  to  furnish  facilities  for 
shipping  lumber  to  any  place,  whereby 
the  entire  product  of  plaintiff's  mills, 
where  the  lumber  was  cut,  was  kept 
from  the  market  and  sale,  it  would 
seem  that  an  allegation  setting  forth 
the  points  to  which  it  was  desired  to 
ship  the  lumber,  and  a  tender  and  re- 
fusal of  the  freight  to  such  point,  need 
not  be  averred,  since  a  refusal  to  fur 
nish  facilities  for  transportation  rend 
ered  the  plaintiff  unable  to  make  con 
tracts  for  delivery.  Central  &  M.  E. 
Co.  v.  Morris,  68  Tex.  49,  3  S.  W.  457. 

80.  Pittsburgh,  C.  C.  &  St.  L.  E, 
Co.  v.  Wood,  45  Ind.  App.  1,  84  N.  E, 
1009,  88  N.  E.  709. 

81.  Central  &  M.  E.  Co.  v.  Morris, 
68   Tex.  49,  3  S.  W.  457. 

82.  Pittsburgh,  C.  C.  &  St.  L.  E. 
Co.  v.  Wood,  45  Ind.  App.  1,  84  N.  E. 
1009,  88  N.  E.  709. 

Such  an  allegation  is  indispensable 
where  plaintiff   counts  upon   the   gen- 
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liability,83  but  the  total  damage  caused  by  each  carrier  need  not  be 
alleged.8* 

In  an  action  against  the  initial  carrier  under  the  Carmack  Amendment, 
the  petition  need  not  give  the  names  of  the    connecting    carriers.85 

B.  Of  the  Dependant.  —  A  carrier  will  not  be  permitted  to  prove 
any  special  defense  or  matter  avoiding  the  plaintiff's  cause  of  action 
under  a  general  denial  but  it  must  be  specially  pleaded;86  otherwise 
they  will  be  deemed  to  have  been  waived.87  Thus  a  carrier  relying 
upon  any  of  the  excepted  perils,83  or,  in  some  jurisdictions,  on  con- 


eral  duty  of  defendant  as  a  common 
carrier,  but  not  where  he  bases  his  ac- 
tion upon  a  special  contract  which  is 
fairly  susceptible  of  the  interpretation 
that  the  charges  are  to  be  paid  at  the 
end  of  the  carriage.  Waterman  v.  Ver- 
mont Cent.  E.  Co.,  25  Vt.  707. 

83.  Chesapeake  &  O.  B.  Co.  v.  Stock 
&  Sons,  104  Va.  97,  51  S.  E.  161. 

84.  International  &  G.  N".  E.  Co.  V. 
Jones,  41  Tex.  Civ.  App.  327,  91  S.  W. 
611. 

85.  Pecos,  etc.  E.  Co.  v.  Meyer  (Tex. 
Civ.  App.),  155  S.  W.  309.  See  the  title 
"Interstate  Commerce. " 

86.  TJ.  S. — Southern  Pae.  Co.  v.  Ar- 
nett,  111  Fed.  849,  50  C.  C.  A.  17.  Ala. 
Broadwood  v.  Southern  Exp.  Co.,  148 
Ala.  17,  41  So.  769.  Ky.— Louisville 
&  N.  E.  Co.  v.  Bell,  13  Ky.  L.  Eep. 
394.  Me.  —  Stimpson  v.  Gilchrist,  1 
Me.  202.  Neb. — Hunt  v.  Chicago,  etc. 
E.  Co.,  146  N.  W.  986.  Tex. — Hern- 
don  v.  Texas  &  P.  E.  Co.  (Tex.  Civ. 
App.),  145  S.  W.  285;  Atchison,  etc.  E. 
Co.  v.  Bryan  (Tex.  Civ.  App.),  28  S. 
W.   98. 

The  defense  that  the  delay  was  law- 
ful under  a  rule  of  the  railroad  commis- 
sion, is  not  available  under  general 
denial,  in  an  action  for  damages  for 
delay.  Houston,  etc.  E.  Co.  v.  Hamlin 
Lumber  Co.  (Tex.  Civ.  App.),  135  S. 
W.    605. 

In  an  action  for  a  penalty  based 
upon  overcharge,  if  the  excessive  charge 
was  unintentionally  and  innocently 
made  through  a  mistake  of  fact,  it  is 
a  matter  of  defense  for  the  carrier  to 
plead.  St.  Louis  8.  W.  E.  Co.  v.  Buflfi- 
erford,  43  Tex.  Civ.  App.  544,  96  S. 
W.  73. 

"The  petition  having  alleged  that 
the  defendant  failed  to  take  prop- 
er care  of  the  stock  and  failed  to  water 
the  stock  properly,  it  was  competent 
for  the  defendant  to  plead  a  contract 
of  affreightment  which  required  the 
owner  to  accompany  and  feed  and  wat- 
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er  them  himself."  Cranor  v.  Southern 
R.  Co.  (Ga.  App.),  78  S.  E.  1014. 

A  plea  which  avers  the  failure  of 
the  consignee  to  present  the  bill  of  lad- 
ing and  call  for  the  goods  as  the  proxi- 
mate cause  of  the  damage  and  that  the 
bill  required  notice  of  the  arrival  of 
the  goods,  is  bad  if  it  fails  to  aver 
that  notice  of  arrival  was  given.  Broad- 
wood  v.  Southern  Exp.  Co.,  148  Ala.  17, 
41  So.  769. 

Excuse  for  Non-Delivery.— Broad- 
wood  v.  Southern  Exp.  Co.,  148  Ala.  17, 
41  So.  769. 

A  defence  which  alleges  that  any 
loss  or  damage  was  due  to  certain  ex- 
cused causes,  and  was  not  the  result 
of  defendant's  negligence,  is  good 
against  demurrer  because  it  is  in  effect 
a  denial  of  the  acts  of  negligence  al- 
leged against  defendant  as  a  basis  of 
recovery.  "Webster  v.  Union  Pac.  E. 
Co.,  200  Fed.  597. 

87.  Kan. — Eailway  Co.  v.  Dunlap,  71 
Kan.  67,  80  Pac.  34.  S.  C— Gibson  v. 
Atlantic  C.  L.  E.  Co.,  88  S.  C.  360, 
70  S.  E.  1030.  Tex.— Ft.  Worth,  etc. 
E.  Co.  I?.  Whiteside  (Tex.  Civ.  App.), 
141   S.   W.   1037. 

88.  TJ.  S. — Webster  v.  Union  Pac. 
B.  Co.,  200  Fed.  597.  Ind.— Cleveland, 
etc.  E.  Co.  v.  Schaefer,  47  Ind.  App. 
371,  90  N.  E.  502.  Ky.— Louisville  & 
N.  B.  Co.  v.  Bell,  13  Ky.  L.  Eep.  394. 

A  "defense  which  sets  up  that  the 
injuries,  if  any,  were  due  'to  the  in- 
herent nature,  propensities,  habits,  dis- 
position and  condition  of  said  sheep, 
and  not  to  the  negligence  of  the  de- 
fendant or  its  agents  or  servants,'  is 
good,  being  in  effect  an  allegation  that 
the  injuries  resulted  from  causes  other 
than  defendant's  alleged  negligence." 
Webster  v.  Union  Pac.  E.  Co.,  200  Pei 
597. 

Pleading  Strike. — In  an  action  foi 
damage  consequent  upon  delay  in  which 
a  carrier  attempts  to  justify  his  de- 
lay by  pleading  a  strike,  he  must  "«!• 
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tributary  negligence,89  or  any  special  contract  with  the  shipper,  must 
plead  the  same,90  and  the  failure  to  comply  with  the  conditions  and 
limitations  contained  in  such  contract,  as,  for  example,  that  proper 
notice  of  loss  was  not  given.91 


lege  in  detail  the  facta  with  reference 
to  the  number  of  cars  delayed  by  the 
strikers,  and  where  they  are  delayed, 
point  out  the  particular  shipment  of 
cotton  involved  in  the  suit,  which  was 
delayed,  and  the  particular  acts  done 
by  the  alleged  strikers,  and  all  the 
facts  which  would  put  the  appellees 
upon  notice  of  the  issues  of  fact  they 
would  be  required  to  meet."  Texas 
Cent.  E.  Co.  v.  Hannay-Frerichs  Co., 
(Tex.  Civ.  App.),  130  S.  "W.  25U. 

A  general  averment  that  defendant 
was  delayed  by  a  mob  or  strike  too 
strong  for  it  to  overcome  was  a  mere 
conclusion  of  law.  Louisville  &  N.  E. 
Co.  v.  Bell,  13  Ky.  L.  Eep.  393. 

89.  Nashville,  etc.  E.  Oo.  v.  Parker, 
123  Ala.  683,  27  So.  323;  Louisville  & 
N.  E.  Co.  v.  Jones,  6  Ala.  App.  617,  60 
So.  945;  Kain  v.  Kansas  City,  etc.  E. 
Co.,  29  Mo.  App.  53. 

See  in  general  the  title  "Negli- 
gence" as  to  the  necessity  of  plead- 
ing contributory  negligence. 

A  plea  which  attempts  to  set  up  con- 
tributory negligence  of  the  consignee 
for  a  failure  to  call  for  the  fruit  for 
four  days  after  its  arrival,  but  which 
avers  no  duty  on  the  consignee  to  do 
so',  nor  any  notice  of  the  arrival,  nor 
any  facts  that  would  relieve  the  car- 
rier from  giving  such  notice,  is  insuffi- 
cient as  a  defense  to  an  action  for 
damages  for  delay  in  delivering  the 
fruit.  Western  E.  of  Ala.  v.  Hart,  160 
Ala.  599,  49'  So.  371. 

90.  TJ.  S.— Southern  Pac.  Co.  v.  At- 
nett,  111  Fed.  849,  50  C.  C.  A.  17;  Em- 
pire State  Cattle  Co.  v.  Atchison,  T.  & 
S.  F.  E.  Co.,  129  Fed.  480;  Central 
Trust  Co.  v.  East  Tennessee,  V.  &  G.  E. 
Co.,  70  Fed.  764.  111.— Louisville  &  N. 
B.  Co.  v.  Cunningham,  88  111.  App.  289, 
294.  Mo.— Oxley  v.  St.  Louis,  K.  C.  &  N. 
E.  Co.,  65  Mo.  629;  Deierling  v.  Wa- 
bash E.  Co.,  163  Mo.  App.  292,  146  S. 
W.  814.  Mont.— Nelson  v.  Great  North- 
ern E.  Co.,  28  Mont.  297,  314,  72  Pac. 
642.  Eng. — Simons  v.  Great  Western 
E.  Co.,  2  C.  B.  (N.  S.)  620,  89  E.  C.  L. 
619,  140  Eng.  Eeprint  560;  Hughes  v. 
Great  Western  E.  Co.,  14  C.  B.  637, 
78  B.  C.  L.  636,  1391  Eng.  Reprint 
262. 


"If  there  is  a  special  contract  re- 
stricting the  common-law  liability  of 
the  carrier,  it  devolves  upon  the  car- 
rier to  allege  and  prove  it.  Normile  v. 
Oregon  Nav.  Co.,  41  Ore.  177,  181,  69 
Pac.  928. ' '  Lacey  v.  Oregon  E.  &  Nav. 
Co.,  63  Ore.  596,  128  Pac.  999.  A  mere 
statement  that  a  contract  was  exe- 
cuted is  insufficient;  he  must  plead  its 
provisions,  undertaking's  or  engage- 
ments. McNealy  v.  Chicago,  etc.  E. 
Co.,  119  Mo.  App.  200,  95  S.  W.  312. 

But  it  is  not  necessary  to  attach  to 
the  answer  as  an  exhibit  an  alleged 
contract  limiting  defendant's  liability 
to  injuries  occurring  on  its  own  line, 
since  such  contract  need  not  be  in  writ- 
ing. McNeill  v.  Atlantic  Coast  Line 
E.  Co.,  161  Ala.  319,  49  So.  797. 

Defendant  may  plead  the  special 
contract  whether  plaintiff's  action  is 
in  tort  or  in  contract.  Oxley  v.  St. 
Louis,  K.  C.  &  N.  E.  Co.,  65  Mo.  629. 

New  Matter. — An  allegation  of  a 
special  contract  limiting  the  carrier's 
liability  is  a  defense  by  new  matter. 
Michalitschke  Bros.  &  Co.  v.  Wells,  Far- 
go &  Co.,  118  Cal.  683,  50  Pac.  847. 

In  Indiana,  any  limitation  by  con- 
tract upon  the  common  law  liability  of 
the  carrier  "is  a  matter  of  defense 
which  must  be  set  up  by  answer  and 
which  shall  not  be  provable  under  gen- 
eral denial.  Such  affirmative  answer 
.  .  .  shall  state  facts  showing  that 
the  contract  counted  upon  is  based 
upon  a  sufficient  consideration,  that  it 
is  reasonable,  that  it  was  fairly  en- 
tered into  by  the  shipper  after  he 
had  been  given  a  bona  fide  and  full 
opportunity  to  ship  at  a  fair  and  rea- 
sonable rate  without  a  limitation  of 
liability."  Cleveland,  etc.  E.  Co.  v. 
Schaefer,  47  Ind.  App.  371,  90  N.  E. 
502. 

Where  plaintiff  alleges  the  contract 
the  rule  is  otherwise.  See  supra,  V, 
A,  8. 

91.  XT.  S. — Southern  Exp.  Co.  V. 
Caldwell,  21  Wall.  264,  22  L.  ed.  556; 
Southern  E.  Co.  v.  Mooresville  Cotton 
Mills,  187  Fed.  72,  109  C.  C.  A.  390. 
Ala. — Western  Eailway  of  Ala.  v.  Hart, 
160  Ala.  599,  49  So.  371.  Ark.— St. 
Louis  &  I.  M.  &  S.  E.  Co.  v.  Cumbie, 

Vol.  X 


254 


FREIGHT  CARRIERS 


Negativing  Negligence.  —  It  is  sometimes  necessary  for  the  defendant 
carrier  to  negative  negligence  on  its  own  part.92  Thus  where  it  relies. 
upon  any  of  the  excepted  perils  it  must  negative  contributory  fault  on 
its  own  part,93  as  also  where  it  pleads  a  failure  on  the  shipper's  part 
to  exercise  the  precaution  \exacted  by  the  special  contract.94 

C.  Joinder  of  Causes  of  Actions.  —  A  cause  of  action  in  tort 
against  a  carrier  may  in  some  states  be  joined  with  one  in  assumpsit 
when  they  both  arise  out  of  the  same  transaction.95  But  where  plain- 
tiff in  separate  counts  alleges  a  special  contract  and  a  breach  of  the 
common  law  duty  of  the  carrier  his  right  of  recovery  is  confined  to 
the  count  based  on  the  contract  if  a  special  contract  is  proved,96  unless 


101  Ark.  172,  141  S.  W.  939.  N.  Y. 
Westcott  v,  Fargo,  61  N.  Y.  542,  19 
Am.  Bep.  300. 

Southern  Express  Company  v.  Cald- 
well, 21  Wall.  (U.  S.)  264,  22  L.  ed. 
556,  in  this  case  the  contract  with 
the  shipper  provided  that  the  carrier 
would  not  be  liable  for  any  loss  not 
reported  within  ninety  days  from  de- 
livery of  the  package  to  it,  and  held 
that  this  contract  could  be  pleaded  as 
a  defense. 

A  provision  in  a  bill  of  lading  that 
notice  of  loss  must  be  given  within  a 
certain  time  is  a  matter  of  defense 
which  must  be  pleaded  by  the  carrier, 
and  need  not  be  established  either  by 
pleading  or  proof  by  the  plaintiff. 
Hoye  v.  Pennsylvania  B.  Co.,  191  N. 
Y.  101,  83  N.  E.  586,  17  L.  B.  A.  (N. 
S.)  641,  affirming  141  App.  Div.  821, 
100  N.  Y.  Supp.  190. 

92.  If  the  common  carrier  seeks  to 
excuse  the  delay  in  delivering  cattle  by 
reason  of  a  wreck  on  its  line,  it  must 
allege  that  the  wreck  was  not  caused 
by  its  negligence.  St. '  Louis  &  S.  F. 
B.  Co.  v.  Wells  (Tex.  Civ.  App.),  153 
S.  W.  659. 

93.  Ala. — McCarthy  v.  Louisville, 
etc.  B.  Co.,  102  Ala.  193,  14  So.  370, 
48  Am.  St.  Bep.  29.  Ga. — Atlanta  & 
W.  P.  B.  Co.  v.  Jacobs  Pharmacy  Co., 
135  Ga.  113,  68  S.  E.  1039.  Tex.— St. 
Louis  &  S.  P.  B.  Co.  v.  Wells  (Tex. 
Civ.  App.),  153  .S.  W.  659. 

A  plea  alleging  that  plaintiff's  cat- 
tle were  injured  by  reason  of  being 
weak,  overloaded,  suffocation,  heat, 
fright  or  viciousness,  within  the  pro- 
visions of  the  shipping  contract  exempt- 
ing the  carrier  from  liability  or  injury 
so  caused,  must  allege  further  that  de- 
fendant's negligence  in  transporting 
the  stock  did  not  contribute  to  the  in- 
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jury.     Louisville  &  N.  E.  Co.  v.  Shep- 
herd, 7  Ala.  App.   496,  61  So.  14. 

In  an  action  against  a  carrier  for 
damage  to  fruit  from  delay  in  deliv- 
ery, where  shipped  under  a  contract, 
limiting  the  carrier's  liability  for  loss 
from  decay  caused  by  the  weather, 
and  arising  during  the  ordinary  time, 
and  method  of  transportation,  a  plea 
which  alleges  the  limitation  and  that 
the  damages  were  caused  by  decay  or 
changes  in  the  weather,  but  which  does 
not  negative  the  carrier's  negligence, 
as  a  proximate  cause  of  decay,  is  bad. 
Western  E.  of  Ala.  v.  Hart,  160  Ala. 
599,  49  So.  371. 

94.  Louisville  &  N.  B.  Co.  0. 
herd,  7  Ala.  App.  496,  61  So.  14. 

A  plea  that  under  the  special  con. 
tract  of  shipment  plaintiff  agreed  to 
furnish  suitable  bedding  or  other  ap- 
pliances to  enable  the  animals  to 
stand  securely  in  the  car,  and  that  they 
were  injured  by  plaintiff's  failure  to 
do  so,  must  allege  further  that  de- 
fendant's negligence,  did  not  contri- 
bute to  the  result.  Louisville  &  N.  E. 
Co.  v.  Shepherd,  7  Ala.  App.  496,  61 
So.   14. 

95.  See  in  general  the  title  "Join- 
der of  Actions." 

Thus  an  action  for  the  loss  or  wrong- 
ful conversion  of  goods  may  be  joined 
with  a  claim  to  recover  back  a  sum 
overpaid  by  plaintiffs  to  defendant  on 
account  of  the  freight  'of  the  goods. 
Adams  v.  Bissell,  2S  Barb.  (N.  Y.) 
382. 

In  a  petition  alleging  a  breach  of  car- 
rier's  common  law  liability  and  of 
his  contract,  a  count  may  be  added 
charging  him  as  bailee.  Moseley  v. 
Missouri  Pac.  B.  Co.,  132  Mo.  App.  642, 
112  S.   W.  1010. 

96.  Snow  v.  Indiana  &  W.  B.  Co., 
109  Ind.  422,  426,  9  N.  E.  702;  Evans- 


FREIGHT  CARRIERS 


255 


it  appears  that  the  contract  is  void.07  Plaintiff  may  join  causes  of 
action  for  delay  in  delivery  and  for  damage  during  transit  of  the 
same  shipment.88  However,  damage  to  the  property  during  transit  and 
also  after  its  arrival  and  while  it  is  held  as  warehouseman  are  elements 
of  a  single  cause  of  action  and  may  be  alleged  in  the  same  count." 

D.  Amendments.  —  Plaintiff  cannot,  in  many  jurisdictions,  amend 
so  as  to  set  up  a  new  cause  of  action  against  the  carrier.1  Thus  he  can- 
not declare  upon  the  carrier's  common  law  liability  and  amend  so 
as  to  base  his  action  upon  a  contract,8  or  upon  a  statutory  liability,4  but 
a  complaint  against  defendant  as  common  carrier  may  be  amended  so 
as  to  charge  it  as  warehouseman.6  The  defendant  may  amend  his  an- 
swer as  to  set  up  a  special  contract  with  the  shipper.6 

VI.  ISSUES  AND  VARIANCE.  —  The  plaintiff  in  an  action  against 
a  carrier  must  comply  with  the  general  rule  that  the  complaint  should 
state  the  cause  which  is  to  be  shown  by  the  evidence.7    In  those  juris- 


ville  &  T.  H.  E..Co.  v.  Kevekordes,  35 
Ind.  App.  706,  73  N.  E.  1135;  Evans- 
ville &  T.  H.  B.  Co.  v.  MeKinney,  34 
Ind.  App.  402,  73  N.  E.  148. 

The  mere  reference  to  the  written 
contract  of  transportation  of  live 
stock  in  the  complaint  is  not  consid- 
ered a  declaration  upon  such  contract. 
Lake  Shore  &  M.  S.  E.  Oo.  v.  Ben- 
nett,  89   Ind.   457-471. 

97.  Lake  Erie  &  W.  E.  Co.  v.  Hol- 
land, 162  Ind.  406,  69  N.  E.  138,  63  L. 
E.  A.  948;  Evansville  &  T.  H.  E.  Co. 
v.  Kevekordes,  35  Ind.  App.  706,  73 
N.  E.  1135;  Evansville  &  T.  H.  E.  Co. 
v.  MeKinney,  34  Ind.  App.  402,  73  N. 
E.  148.  ' 

98.  Lyon  v.  Atlantic  C.  L.  E.  (N. 
C),  81  S.  E.  1. 

99.  Armstrong  v.  Chicago,  M.  &  St. 
P.  B.  Co.,  45  Minn.  85,  47  N.  W.  59. 
See  the  titles  "Joinder  of  Actions;" 
"Negligence;"   "Suits  and  Actions." 

1.  U.  S. — Inman  &  Co.  v.  Seaboard 
Air  Line  E.  Co.,  159  Fed.  960.  Ga. 
Southern  E.  Co.  v.  Parramore,  119  Ga. 
690,  46  S.  E.  822.  N.  D.— Cooke  v. 
Northern  Pac.  E.  Co.,  22  N.  D.  266,  133 
N.  W.  303. 

But  see  Joerg  v.  Atchison,  T.  &  S.  F. 
E.  Co.,  152  III.  App.  229,  231.  See  in 
general  the  titles  "Amendments  and 
Jeofails;"  "Death  by  Wrongful  Act;" 
"Pleading." 

But  the  court  may  allow  amendment 
so  as  to  set  up  an  assignment  of  the 
cause  of  action  to  plaintiff.  O'Neill 
v. .New  York  Cent.  E.  Co.,  60  N.  T. 

loo. 


3.  Wernick  v.  St.  Louis,  etc.  E.  Co., 
131  Mo.  App.  37,  109  S.  W.  1027; 
Cooke  v.  Northern  Pac.  E.  Co.,  22  N. 
D.  266,  133  N.  W.  303. 

4.  Exposition  Cotton  Mills  v.  "West- 
ern &  A.  E.  Co.,  83  Ga.  441,  10  S.  E. 
113. 

But  in  Smith  v.  Chicago  &  N.  W.  E. 
Co.,  49  Wis.  443,  5  N.  W.  240,  plain- 
tiff brought  his  action  upon  a  statute 
allowing  a  penalty  of  treble  the  amount 
for  excessive  freight  charges.  The 
statute  being  repealed,  plaintiff  was  al- 
lowed to  amend  so  as  to  make  his  cause 
of  action  one  at  common  law  for  the 
illegal  charges.  See  also  Graham  17. 
Chicago,  M.  &  St.  P.  E.  Co.,  49  Wis. 
532,  5  N.  W.  944. 

5.  Anniston  &  Atlantic  E.  Co.  v. 
Ledbetter,  92  Ala.  326,  9  So.  73. 

6.  Weaver  v.  Southern  E.  Co.,  9  Ga. 
App.  34,  70  S.  E.  222. 

7.  See  in  general  the  title,  "Vari- 
ance." 

A  contract  in  the  alternative  to 
transport  fifteen  or  twenty  tons  of 
marble  from  one  place  to  another  must 
be  stated  in  the  declaration  according 
to  the  terms  of  it;  if  stated  as  an  ab- 
solute contract  for  the  transportation 
of  twenty  tons,  and  not  fifteen  or 
twenty  tons,  the  variance  will  be  fatal. 
Stone  v.  Knowlton,  3  Wend.  (N.  Y.) 
374. 

Under  a  complaint  charging  the  de- 
fendant as  a  common  carrier  no  re- 
covery can  be  had  upon  proof  of  a 
liability  as  a  private  carrier  only  (Hon- 
eyman   v.   Oregon   &   Cal.   E.  Co.,   13 
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dictions  where  the  action  must  be  on  the  contract  when  an  express 
or  special  contract  was  made,8  if  the  action  be  ex  delicto,  and  the  proof 
shows  such  a  contract,  this  is  a  fatal  variance;9  and  vice  versa  a  suit 
based  upon  a  special  contract  must  fail  upon  proof  of  a  breach  of 
implied  contract  or  a  failure  of  the  legahduty  of  the  defendant  as  a 
common  carrier;10  nor  can  the  plaintiff  who  declares  on  a  written 
contract  prove  an  oral  one.11 

Immateriai  Variance.  —  But,  as  in  other  actions,  variance  will  not  be 
fatal  where  it  is  not  material.12 

VII.  HEARING  AND  DETERMINATION.  —  A.  Questions  of 
Law  and  Fact.13  —  Where  the  evidence  is  conflicting,  it  is  a  ques- 
tion of  fact  for  the  jury  as  to  whether  a  contract  limiting  liability  was 


Ore.  352,  10  Pac.  628,  57  Am.  Eep.  20), 
nor  as  warehouseman.  Normile  v.  Ore- 
gon Nav.  Co.,  41  Ore.  177,  69  Pac.  928. 

8.  See  supra,  I,  A,  1,  b. 

9.  Lake  Erie  &  W.  E.  Co.  v.  Hol- 
land, 162  Ind.  406,  411,  69  N.  E.  138,  63 
L.  E.  A.  948;  Hall  v.  Pennsylvania  Co., 
90  Ind.  459-464;  Lake  Shore  &  M.  S.  E. 
Co.  v.  Bennett,  89  Ind.  457-469;  Penn- 
sylvania Co.  v.  Walker,  29  Ind.  App. 
285,  64  N.  E.  473;  Parrill  v.  Cleveland, 
etc  E.,  23  Ind.  App.  638,  55  N.  E. 
1026;  Indianapolis,  etc.  E.  Co.  v.  For- 
sythe,  4  Ind.  App.  326,  29  N.  E.  1138; 
Keller  v.  Pennsylvania  E.  Co.,  45  Pa. 
Super.  383;  Leh  v.  Delaware,  L.  &  W. 
E.  Co.,  30  Pa.  Super  396. 

But  where  the  express  contract  does 
not  change  the  common  law  duties  of 
the  carrier  it  is  not  a  material  vari- 
ance that  the  evidence  shows  an  ex- 
press written,  contract  while  the  action 
is  ex  delicto.  San  Antonio,  etc.  E.  Co. 
v.  Dolan  (Tex.  Civ.  App.),  85  S.  W.  302. 

10.  Ind. — Jeffersonville,  M.  &  I.  E. 
Co.  V.  Ensley,  50  Ind.  378;  Jefferson- 
ville, M.  &  I.  E.  Co.  v.  Worland,  50 
Ind.  339;  Evansville,  etc.  E.  Co.  v. 
McKinney,  34  Ind.  App.  402,  73  N.  E. 
148.  N.  Y.— Eosenfeld  b.  Central  Ver- 
mont E.  Co.,  Ill  App.  Div.  371,  97  N. 
Y.  Supp.  905.  Vt. — Mann  v.  Birchard, 
40  Vt.  326,  94  Am.  Dec.  398. 

In  Mann  v.  Birchard,  40  yt.  325,  94 
Am.  Dec.  398,  the  declaration  alleged 
a  special  contract  to  exercise  unusual 
despatch  whereas  no  such  contract  was 
proved.  This  was  held  a  fatal  variance 
whether  the  action  was  on  the  contract 
or  in  tort. 

11.  St.  Louis  &  S.  P.  E.  Co.  v.  Zick- 
afoose,  39  Okla.  302,  135  Pac.  406. 

12.  Hoffman,  Heading  Stave  Co.  v. 
St.  Louis,  etc.  E.  Co.,  119  Mo.  App. 
495,  94  S.  W.  597;  San  Antonio,  etc.  E. 
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Co.  v.  Dolan  (Tex.  Civ.  App.),  85  S. 
W.  302. 

Where  for  the  purpose  of  de- 
scribing the  bill  of  lading,  the  dec- 
laration alleged  that  the  goods  were 
transported  in  a  car  of  a  certain  num- 
ber belonging  tlo  one  line  and  the 
proof  showed  that  they  were  carried 
in  a  car  of  a  different  number  belong- 
ing to  another  line  there  is  no  materia] 
variance.  Johnson  &  Co.  v.  Central  Vt. 
E.  Co.,  84  Vt.  486,  79  Atl.  1095. 

There  is  no  material  variance  where 
the  complaint  states  that  the  goods 
were  consigned  to  the  purchaser  where- 
as the  evidence  shows  that  they  were 
consigned  to  another  with  directions  to 
notifv  the  purchaser.  Johnson  &  Co. 
v.  Central  Vt.  E.  Co.,  84  Vt.  486,  79 
Atl.  1095. 

In  Galveston,  etc.  E.  Co.  v.  Johnson 
&  Johnson  (Tex.  Civ.  App.),  133  S.  W. 
725,  it  was  held  an  immaterial  vari- 
ance to  allege  a  contract  to  carry 
through  to  destination  and  introduce 
one  to  carry  to  the  end  of  the  line  and 
deliver  to  the  next  connecting  carrier, 
the  liability  of  the  inital  carrier  under 
the  federal  statute  being  the  same  in 
either   case. 

Where  the  petition  only  claims  dam- 
ages  arising  from  the  death  of  three 
head  of  cattle,  it  is  error  to  permit 
recovery  for  death  of  other  cattle. 
Texas  &  P.  E.  Co.  v.  Andrews  (Tex. 
Civ.  App.),  80  S.  W.  390. 

Where  a  judgment  against  defend- 
ant as  warehouseman  is  supported  by 
the  evidence,  it  will  not  be  set  aside 
because  the  complaint  alleged  that  de- 
fendant was  liable  as  common  carrier. 
Hoyt  v.  Nevada  County  N.  G.  E.  Co., 
68  Cal.  644,  10  Pac.  187. 

13.    See  generally,  the  title  "TriaL" 
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fairly  made,14  understood  and  assented  to  by  the  consignor,15  and 
signed  by  a  person  acting  as  an  agent  of  a  carrier;16  as  are  questions 
as  to  whether  the  goods  were  delivered  to  the  carrier  at  the  risk  of 
the  consignor  or  consignee;17  the  quantity  of  goods  delivered  to  the 
carrier;18  when  the  transit  terminated,  so  as  to  change  the  duty  and 
responsibility  of  the  carrier;19  which  of  several  connecting  carriers 
lost  the  goods,20  or  caused  the  injury  complained  of  ;21  the  reasonable- 
ness of  a  rule  requiring  notice  of  damage  ;22  whether  the  notice  of  the 
arrival  of  goods  included  a  certain  package  in  controversy,23  and 
when  the  title  passed  from  the  consignor  to  the  consignee.24  But  where 
the  facts  are  not  in  dispute  it  is  for  the  court  to  determine  their 
legal  effect,  as,  for  example,  when  title  passed  from  the  consignor  to 
the  consignee;25  or  the  effect  of  a  special  contract;26  whether  the 
facts  constitute  an  excepted  peril.27 

Negligence.  — Except  where  a  particular  act  is  made  unlawful  or  is 
declared  either  by  statute  or  a  valid  municipal  ordinance,  to  constitute 
negligence,  it  is  a  question  for  the-  jury  as  to  whether  such  act  does 
or  does  not  constitute  negligence  on  the  part  of  the    carrier,23    or 


14.  South  &  North  Alabama  E.  Co. 
v.  Wood,  72  Ala.  451;  Ohio  &  Miss.  K. 
Co.  v.  Emrieh,  24  111.  App.  245. 

15.  Painkinsky  v.  I.  C.  R.  Co.,  165 
111.  App.  556-560;  Ohio  &  Miss.  B.  Co. 
v.  Emrieh,  24  111.  App.  245. 

16.  Tishomingo  Sav.  Inst.  v.  John- 
son, Nesbitt  &  Co.,  146  Ala.  691,  40 
So.  503. 

17.  Dunlop  v.  Lambert,  6  CI.  &  F. 
600,  7   Eng.   Reprint   824. 

18.  Chicago,  B.  &  Q.  B.  Co.  id.  Pol- 
lock, 16  Wyo.  321,  93  Pac.  847. 

19.  Coleman  v.  New  York,  N.  H.  & 
H.  B.  Co.,  215  Mass.  45,  102  N.  E.  92; 
J.  &  A.  Blumenthal  v.  Brainerd,  38  Vt. 
402,  91  Am.  Dec.  349. 

20.  Illinois  Cent.  E.  Co.  v.  Cowles,  32 
111.  117. 

21.  Atehison,  T.  &  S.  F.  B.  Co.  v. 
St.  Louis  &  S.  F.  E.  Co.  (Okla.),  135 
Pac.  353. 

22.  Texas  &  P.  E.  Co.  v.  Adams,  78 
Tex.  372,  14  S.  W.  666. 

23.  May  Dept.  Stores  Co.  v.  Louis- 
ville &  N.  E.  Co.  (Mo.),  160  S.  W. 
527. 

24.  Blakiston  v.  Davies,  Turner  & 
Co.,  42  Pa.  Super.  390. 

25.  Blakiston  v.  Davies,  Turner  & 
Co.,  42  Pa.  Super.  390. 

26.  The  question  whether  a  special 
contract  changed  the  relation  from  that 
of  a  common  to  a  private  carrier  was 
held  to  be  purely  one  of  law.  Kim- 
ball v.  Butland  &  B.  E.  Co.,  26  Vt. 
247,  62  Am.  Dec.  567. 

IT 


27.  Louisville  &  N.  E.  E.  Co.  v.  Bell, 
13  Ky.  L.   Bep.   393. 

28.  Ga. — Atlanta  &  W.  P.  E.  Co.  v. 
Jacobs  Pharmacy  Co.,  135  Ga.  113,  68 
S.  E.  1039.  HI.— Louisville  &  N.  B.  Co. 
v.  Cunningham,  88  111.  App.  289,  293. 
Md. — Baltimore  &  O.  B.  Co.  v.  Pum- 
phrey,  59  Md.  390.  Minn. — Bobinson 
*.  Great  Northern  B.  Co.,  144  N.  W. 
220;  Bustad  v.  Great  Northern  B.  Co., 
122  Minn.  453,  142  N.  W.  727.  Okla. 
Fort  Smith,  etc.  Co.  v.  Harrison,  39 
Okla.  1,  133  Pac.  222.  Tex — Texas  & 
P.  E.  Co.  V.  Jones  (Tex.  Civ.  App.). 
124  S.  W.  194. 

See  generally  the  title  "Negligence.' '■ 

In  an  action  for  damages  for  failure 
to  supply  cars,  the  negligence  of  the 
carrier  is  for  the  jury.  Di  Giorgio, 
etc.  Co.  v.  Pennsylvania  E.  Co.,  104 
Md.  693,  65  Atl.  425,  8  L.  E.  A.  (N.  S.) 
108;  Libby  v.  St.  Louis,  etc.  E.  Co., 
137   Mo.  App.  276,  117  S.  W.  659. 

Except  where  the  undisputed  testi- 
mony shows  the  company  to  have  used 
proper  diligence.  St.  Louis  &  S.  F.  E. 
Co.  v.  Vaughan,  84  Ark.  311,  105  S.  W. 
573. 

Injury  to  Live  Stock. — It  is  for  the 
jury  to  determine  whether  a  carrier 
of  live  stock  in  interstate  commerce  ex- 
ercised*proper  care,  and  whether  in  the 
discharge  of  its  duty  "it  should  have 
unloaded,  rested,  fed  and  watered  the 
cattle  at  the  time,  place  and  manner 
it  may  be  shown  to  have  done  while 
en   route   to    destination."     Galveston, 
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shipper,29  and  whether  a  delay  was  caused  by  negligence.80 

Reasonable  Time.  —  What  is  a  reasonable  time  for  transportation  is 
a  question  for  the  jury.31  Whether  the  consignee  had  a  reasonable  time 
to  remove  the  goods  after  arrival  at  destination,  is  a  question  for  the 
court,32  unless  there  is  a  conflict  in  the  testimony  or  the  facts  are 
doubtful  or  complicated.33 

B.  Instructions.  —  The  court  should  not  instruct  upon  matters 
not  in  issue,34  or  upon  which  there  is  no  evidence  to  base  a  finding. 
But  the  court  should  charge  upon  all  those  matters  in  issue  which  are 
properly  questions  for  the  jury.36 

C.  Findings  and  Judgments.  —  A  finding  of  negligence  is  im- 
material and  surplusage,  where  the  carrier  is  liable  irrespective  of 
negligence.37  In  an  action  against  connecting  carriers  jointly,  where 
both  deny  negligence,  and  each  has  the  burden  of  exonerating  itself, 
the  jury  may,  it  has  been  held,  find  for  the  full  amount  against  each 


etc.  E.  Co.  v.  Jones  (Tex.  Civ.  App.), 
23   S.   W.   737. 

29.  Chicago,  E.  I.  &  P.  E.  Co.  v. 
Beatty,  27  Okla.  844,  116  Pac.  171; 
Marshall  &  E.  T.  E.  Co.  v.  Killings- 
worth  (Tex.  Civ.  App.),  162  S.  W. 
1181. 

30.  Unionville  Prod.  Co.  ■».  Chi- 
cago, B.  &  Q.  B.  Co.,  168  Mo.  App. 
168,  153  S.  W.  63. 

31.  Mich. — Fremont  Canning  Co.  v. 
Pere  Marquette  E.  Co.,  146  N.  W.  678. 
N.  Y. — Dressner  v.  Manhattan  Del.  Oo., 
92  N.  Y.  Supp.  800.  Tex.— Texas  &  P.  E. 
Co.  v.  Tomlinson  (Tex.  Civ.  App.),  157 
S.  W.  278.  W.  Va.— Woodford  v.  Balti- 
more &  0.  E.  Co.,  70  W.  Va.  195,  73 
S.  E.  290. 

In  an  action  for  damages  for  delay 
in  a  shipment  of  live  stock,  it  is  im- 
proper for  a  witness  to  give  his  opinion 
as  to  what  constituted  a  reasonable 
time  for  the  shipment;  such  a  ques- 
tion is  for  the  jury  to  determine  in 
deciding  whether  or  not  the  railroad 
eompany  was  negligent.  Texas  &  P.  E. 
Co.  <v.  Tomlinson  (Tex.  Civ.  App.),  157 
S.  W.  278. 

32.  Dressner  v.  Manhattan  Del.  Co., 
92  N.  Y.  Supp.  800;  McGregor  v.  Ore- 
gon E.  &  N.  Co.,  50  Ore.  527,  93  Pac. 
465,  14  L.  E.  A.   (N.  S.)   668. 

33.  McGregor  v.  Oregon  E.  &  N.  Co., 
50  Ore.  527,  93  Pac.  465,  14  L.  E.  A. 
(N.  S.)    668. 

34.  Where  the  only  pleading  raising 
the  issue  of  a  special  contract  had 
been  eliminated,  a  special  charge  upon 
the  contract  is  erroneously  given. 
Herndon  v.  Texas  &  P.  E.  Co.  (Tex 
Civ.  App.),  145  S.  W.  285. 
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Unless  the  allegations  raise  the  ques- 
tion of  fraud  (in  procuring  the  bill  of 
lading)  the  matter  of  fairness  of  the 
transaction  cannot  be  submitted  to  the 
jury.  St.  Louis  &  S.  F.  E.  Co.  <v.  Crow- 
der,  82  Ark.  562,  103  S.  W.  172. 

The  court  should  not  charge  the  jury 
with  reference  to  the  liability  of  a 
carrier  as  a  warehouseman  where  the 
carrier  is  not  sued  upon  the  ground 
of  such  liability.  St. -Louis,  I.  M.  E. 
Co.  v.  Knight,  122  U.  S.  79,  7  Sup.  Ct. 
1132,  30  L.  ed.  1077. 

In  an  action  ex  contractu  not  baseJ 
upon  negligence,  an  instruction  on  the 
question  of  the  carrier's  negligence  is 
not  necessary,  although  the  petition  al- 
leges negligence.  Chicago  &  E.  E.  Co. 
v.  Chestnut  Bros.,  28  Ky.  L.  Eep.  404, 
89  S.  W.  298. 

35.  Issue  of  Delay. — Texas  &  P.  E. 
Co.  v.  Eackusin  (Tex.  Civ.  App.),  145 
S.  W.734. 

It  is  unnecessary  to  instruct  the 
jury  as  to  the  exact  limits  of  a  car- 
rier's liability  where  there  is  no  evi- 
dence tending  to  discharge  them.  Hall 
v.  Cheney,  36  N.  H.  26. 

36.  Improper  Loading. — Where  an  is- 
sue is  raised  as  to  whether  the  manner 
in  which  the  plaintiff  loaded  the  cars 
with  his  livestock  was  the  cause  of 
some  of  the  injuries  sustained  by  them 
the  question  should  be  distinctly  sub- 
mitted to  the  jury  in  the  charge.  Hunt 
v.  Chicago,  etc.  E.  Co.  (Neb.),  146  N. 
W.  986;  Missouri  Pacific  E.  Co.  v.  Ed- 
wards, 78  Tex.  307,  14  S.  W:  607. 

37.  Michalitachke  Bros.  &  Co.  v. 
Wells,  Fargo  &  Co.,  118  Cal.  683,  50 
Pac.  847. 
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of  them  where  they  fail  to  show  which  actually  caused  the  damage.88 
A  joint  and  several  judgment  against  several  carrier  defendants  is 
properly  rendered  upon  a  joint  verdict.39  The  court  cannot,  to  the 
detriment  of  the  plaintiff,  adjust  the  liability  as  between  defendants 
who  are  severally  liable,40  though  it  may  render  judgment  over  against 
one  defendant  in  favor  of  another  who  is  entitled  to  reimbursement.41 


38.  Cincinnati,  etc.  E.  Co.  v.  Green- 
ing, 30  Ky.  L.  Eep.  1180,  100  S.  W. 
825. 

39.  Pecos,  etc.  E.  Co.  v.  Cox  (Tex. 
Civ.  App.),  150  S.  W.  265. 


40.  Central  Am.  Steamship  Co.  v. 
Mobile,  etc.  E.  Co.,  144  Mo.  App.  43, 
128  S.   W.  822. 

41.  Texas  &  P.  B.  Co.  v.  McCarty 
(Tex.  Civ.  App.),  69  S.  W.  229. 
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CROSS-REFERENCES : 


Answers;  Demurrer; 

Bills  and  Answers;  Denials; 

Cross-Complaint ;  Motions ; 

Declaration  and  Complaint;  Pleading. 

As  to  frivolous  appeals,  see  the  title  "Appeals,"  Vol.  2,  p.  389. 

As  to  frivolous  and  irrelevant  demurrers,  see  the  title,  "Demurrer," 
Vol.  6,  pp.  976-978. 

As  to  frivolousness  and  irrelevancy  in  a  pleading  as  ground  for 
motion  to  strike  out  particular  matter,  see  the  title,  "Surplusage  and 
Scandal." 

I.    WHAT  IS  A  FRIVOLOUS  OR  SHAM  PLEADING.  —  A.  Dm- 

nitions  and  Distinctions.  —  A  plain  distinction  exists  between  friv- 
olous and  sham  pleadings,  not  only  in  respect  to  the  character  of  these 
several  pleadings,  but  to  the  remedy  to  be  applied  to  them.1  A  friv- 
olous pleading  is  one  which  on  inspection  is  inherently  bad ;  that  is,  it 
contains  no  defense.2  Thus  a  frivolous  answer  is  one  which  denies  no 
material  averment  in  the  complaint,  and  which  if  admitted  to  be  true, 
does  not  state  any  defense  to  the  action.3    It  is  a  pleading  interposed 


1.  Thorn  v.  New  York  Central  Mills, 
10'  How.  Pr.  (N.  Y:.)  19,  24.  See 
also  the  following  cases:  Nichols  v. 
Jones,  6  How.  Pr.  (N.  Y.)  355;  Hecker 
v.  Mitchell,  5  Abb.  Pr.  (N.  Y.)  453; 
Halliday  v.  Barber,  38  Misc.  116,  77 
N.  Y.  Supp.  98. 

A  frivolous  answer  differs  totally 
from  a  sham  answer  in  this:  the  former 
is  always  assumed  to  be  true;  and  the 
latter  must  always  be  proved  to  be 
false;  the  former  is  always  bad  on 
its  face;  the  latter  generally  good; 
the  former  is  decided  by  inspection; 
the  latter,  on  proof  aliunde.  Nichols  v. 
Jones,  6  How.  Pr.  (N.  Y.)   355. 

2.  Bedlow  v.  Stillwell,  45  App.  Div. 
557,  61  N.  Y.  Supp.  371;  Hill  v.  War- 
ner, 39  App.  Div.  424,  57  N.  Y.  Supp. 
355.     See  infra,  I,  B,  1. 

"It  is  only  where  a  pleading  is 
void  on  its  face,  or  is  obviously  inter- 
posed in  bad  faith,  that  it  may  be 
held  to  be  frivolous."  Curran  f.  Arp. 
141  App.  Div.  659,  125  N.  Y.  Supp.  993. 

A  frivolous  demurrer  is  one  which 
raises  no  serious  question  of  law,  Mor- 
gan v.  Harris,  141  N.  O.  358,  54  S.  E. 
381. 

3.  Ala.— Pruett  v.  Williams,  156  Ala. 
346,   47   So.   318.      Alaska.— Ebner    <e. 
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Heid,  2  Alaska  600.  Cal.— Hemme  v. 
Hays,  55  Cal.  337.  Idaho.— Goldstein 
v.  Krause,  2  Idaho  294,  13  Pao.  232. 
Ind. — Clark  v.  Jeffersonville,  etc.  K. 
Co.,  44  Ind.  248.  Minn. — Morton  «. 
Jackson,  2  Minn.  219.  N.  Y.— Hull  v. 
Smith,  8  How.  Pr.  149;  s.  c,  1  Duer. 
64S;  Nicholas  v.  Jones,  6  How.  Pr. 
355;  Brown  v.  Jenison,  3  Sandf.  732. 
N.  C— Vass  v.  Brewer,  122  N.  C.  226, 
29  S.  E.  352;  Weil  &  Bro.  v.  Uzzell,  92 
N.  C.  515;  Howell  V.  Ferguson,  87  N. 
C.  113;  Brogden  v.  Henry,  83  N.  C. 
274.  Ore. — Randall  v.  Simmons,  40  Ore. 
554,  67  Pac.  513.  S.  C— Badham  v. 
Brabham,  54  S.  C.  400,  32  S.  E.  444; 
American,  etc.  Co.  v.  Hill,  27  S.  C. 
164,  3  S.  E.  82;  Gray  v.  Gidiere,  4 
Strobh.  L.  438.  S.  D.— Eargo  v.  Vin- 
cent, 6  S.  D.  209,  60  N.  W.  858.  Wis. 
National  Dist.  Co.  v.  Cream  City  Imp. 
Co.,  86  Wis.  352,  56  N.  W.  864,  39  Am. 
St.  Rep.  902. 

A  frivolous  answer  is  one  that  does 
not  in  any  view  of  the  facts  stated, 
present  a  defense  to  the  action  (State 
V.  Weber,  96  Minn.  422,  105  N.  W. 
490,  113  Am.  St.  Rep.  630),  ot  as  other- 
wise stated  is  one  which  is  manifestly 
impertinent,  as  alleging  matters  which, 
whether  true  or  not,  do  not  affect  the 
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for  delay,  and  its  frivolous  character  indicates  bad  faith.4 

Irrelevant  Pleadings Some  of  the  statutes  do  not  in  terms  refer  to 

frivolous  pleadings,  but  authorize  the  striking  out  of  irrelevant  plead- 
ings.5 There  is  no  distinction,  however,  between  the  terms  irrelevant 
and  frivolous;  they  are  correlative  terms.6  A  pleading  is  irrelevant 
which  has  no  substantial  relation  to  the  controversy  between  the  parties 
to  the  action,7  but  not  where  it  states  matters  tending  to  and  which  may 
be  amended  so  as  to  state  a  good  defense  or  cause  of  action.8 

Sham  Pleadings.  —  A  sham  pleading  is  one  good  in  form,  but  false  in 
fact,9  the  word  sham  being  construed  by  the  courts  as  synonymous  with 


plaintiff's  right  to  recover.  Dail  & 
Bro.  v.  Harper,  83  N.  C.  4;  Erwin  v. 
Lowery,  64  N.  C.  321. 

"There  are  certain  legal  rules  ac- 
cording to  which  it  can  be  decided 
whether  a  plea  is  bad  or  not;  but 
whether  a  plea  is  so  bad  as  to  be  friv- 
olous is  a  question  which  often  cannot 
be  brought  to  the  test  of  any  definite 
rule  of  law,  but  must  be  determined 
by  the  judge  in  each  case  according 
to  his  view  of  the  degree  in  which  the 
plea  lacks  conformity  to  rule."  Key 
v.  Paul,  61  N.  J.  L.  133,  38  Atl.  823. 

A  frivolous  defense  is  one  which  at 
first  glance  can  be  seen  to  be  merely 
pretensive,  setting  up  some  ground 
which  cannot  be  sustained  by  argument. 
Dominion  Nat.  Bank  v.  Olympia  Cotton 
Mills,  128  Fed.  181;  Vass  v.  Brewer, 
122  N.  0.  226,  29  S.  E.  352;  Weil  & 
Bro.  v.  Uzzell,  92  N.  0.  515. 

4.  Lerdall  *>.  Charter  Oak,  etc.  Co., 
51  Wis.  426,  8  N.  W.  280;  Farmers,  etc. 
Bank  v.  Sawyer,  7  Wis.  379. 

A  pleading  interposed  for  no  other 
purpose  than  delay  is  frivolous,  accord- 
ing to  the  accepted  meaning  of  the 
term.  Pidgeon  v.  United  E.  Co.,  154 
Mo.  App.  20,  133  S.  W.  130. 

If  the  answer  interposed  is  frivolous, 
but  was  interposed  in  good  faith,  this 
will  not  furnish  any  defense  to  the 
motion  (Hecker  *.  Mitchell,  5  Abb.  Pr. 
[N.  Y.]  453,  6  Duer  687),  though  it 
is  good  reason  for  allowing  an  amend- 
ment. Swinburne  v.  Stockwell,  58  How. 
Pr.  (N.  T.)  312. 

5.  See  statutes  of  the  several  states, 
and  infra,  the  cases  cited  throughout 
the  next  succeeding  notes. 

6.  Colt  v.  *Davis,  50  Hun  366,  3  N. 
Y  Supp.  354;  Lee  Bank  v.  Kitching,  7 
Bosw.  (N.  Y.)  664;  Howell  v.  Ferguson, 
=7  N.  C.  113.  But  in  Fasnacht  v.  Stein, 
53  Barb.  (N.  Y.)  650,  5  Abb.  Pr.  (N. 
».)  33&,  it  is  said  that  an  answer  or 


defense  is  not  necessarily  irrelevant,  al- 
though frivolous. 

7.  Ind. — Olark  v.  Jeffersonville,  etc. 
E.  Co.,  44  Ind.  248,  264;  Ellison  V. 
Branstrator,  45  Ind.  App.  307,  88  N.  E. 
963,  89  N.  E.  513.  Minn.— Morton  v. 
Jackson,  2  Minn.  219.  Neb.— Scofield 
v.  Stata  Nat.  Bank,  9  Neb.  316,  2  N.  W. 
888,  3a  Am.  Eep.  412.  N.  Y.— Struver 
v.  Ocean  Ins.  Co.,  9  Abb.  Pr.  23;  Walk- 
er v.  Hewitt,  11  How.  Pr.  395;  Jeffras 
v.  McKillop  &  S.  Co.,  2  Hun  351;  Car- 
penter v.  Bell,  1  Eobt.  711.  N.  C— How- 
ell v.  Ferguson,  87  N.  C.  113.  S.  C. 
Smith  v.  Smith,  50  S.  C.  54,  27  S.  E. 
545. 

8.  Ellison  17.  Branstrator,  45  Ind. 
App.  307,  88  N.  E.  963,  89  N.  E.  513. 

9.  Cal. — Continental,  etc.  Assn.  v. 
Boggess,  145  Cal.  30,  34,  78  Pac.  245; 
Arata  v.  Tellurium  Gold,  etc.  Co.,  65 
Cal.  340,  4  Pac.  195;  Greenbaum  v. 
Turrill,  57  Cal.  285;  Wedderspoon  v. 
Eogers,  32  Cal.  569;  Piercy  v.  Sabin, 
10  'Cal.  22,  70  Am.  Dec.  692.  Colo. 
Patrick  v.  McManus,  14  Colo.  65,  23 
Pac.  90,  20  Am.  St.  Eep.  253;  Glenn 
v.  Brush,  3  Colo.  26,  31;  Cochrane  v. 
Parker,  5  Colo.  App.  527,  39  Pac.  361; 
Duffield  v.  Denver,  etc.  E.  Co.,  5  Colo. 
App.  25,  36  Pac.  622.  Idaho. — Gold- 
stein v.  Krause,  2  Idaho  294,  13  Pac. 
232.  Ind. — Lowe  t>.  Thompson,  86  Ind. 
503;  Beeson  v.  McConnaha,  12  Ind.  420. 
Kan. — In  re  Bartholomew,  41  Kan.  273, 
21  Pac.  275.  Minn. — State  v.  Weber, 
96  Minn.  422,  105  N.  W.  490,  113  Am. 
St.  Eep.  630;  Barker  <o.  Foster,  29 
Minn.  166,  12  N.  W.  460.  Neb.— Upton 
v.  Kennedy,  36  Neb.  66,  53  N.  W.  1042. 
N.  J.— Walter  v.  Walker,  35  N.  J.  L. 
262.  N.  Y. — People  v.  McCumber,  18 
N.  Y.  315,  72  Am.  Dec.  515;  "Nichols 
v.  Jones,  6  How.  Pr.  355;  Darrow  v. 
Miller,  5  How.  Pr.  247;  Hull  v.  Smith, 
1  Duer  649,  8  How.  Pr.  149;  Brown  v. 
Jenison,  3  Sandf.  732.    N.  O.— Howell 
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the  word  false.10  The  essential  element  of  a  sham  plea  is  its  falsity." 
Though  many  of  the  eases  in  defining  a  sham  pleading  also  state  that 
it  is  one  which  appears  to  have  been  interposed  in  bad  faith  or  for  the 
purpose  of  delay,12  the  court 's  power  to  strike  out  a  pleading  as  sham 
extends  to  all  eases  where  its  falsity  is  clearly  and  unquestionably  dis- 
closed, though  the  pleading  may  have  been  filed  in  good  faith  and  with 
a  belief  in  its  truth.13 


v.  Ferguson,  87  N.  C.  113.  N.  D. 
Gjerstadengen  v.  Hartzell,  8  N.  D.  424, 
79  N.  W.  872.  Ohio.— White  v.  Cal- 
houn, 83  Ohio  St.  401,  94  N.  E.  743. 
Ore. — Eandall  v.  Simmons,  40  Ore.  554, 
67  Pac.  513;  Foren  v.  Dealey,  4  Ore. 
92. 

Chitty  defines  sham  pleading  as  the 
pleading  of  a  matter  known  to  be 
false,  for  the  purpose  of  delay  or  other 
unworthy  object.  Chit.  PI.  567;  Pat- 
rick v.  McManus,  14  Colo.  65,  23  Pac. 
90,  20  Am.  St.  Bep.  253. 

Under  the  codes  referring  to  sham 
pleadings,  but  not  giving  any  new  def- 
inition, the  court  will  presume  that  in 
speaking  of  such  pleadings,  the  au- 
thors intended  to  embrace  sham  pleas 
as  they  existed  prior  to  the  codes. 
Nichols  v.  Jones,  6  How.  Pr.  (N.  Y.) 
355. 

10.  Minn. — State  v.  Weber,  96  Minn. 
422,  105  N.  W.  490,  113  Am.  St.  Bep. 
630.  N.  Y.— Fettretch  v.  McKay,  47 
N.  Y.  426;  Thompson  v.  Brie  E.  Co., 
45  N.  Y.  468;  People  v.  MeOumber,  18 
N.  Y.  315,  321,  7'2  Am.  Dec.  515; 
Arnold  v.  Arnold,  134  App.  Div.  758, 
119  N.  Y.  Snpp.  451;  Farnsworth  v. 
Halstead,  10  N.  Y.  Supp.  763.  N.  C. 
Howell  v.  Ferguson,  87  N.  C.  113. 

"A  defence  is  sham,  in  the  legal 
meaning  of  the  term,  which  is  so  clear- 
ly false  in  fact  'that  it  does  not  in 
reality  involve  any  matter  of  substan- 
tial litigation."  Thompson  v.  Erie  B. 
Co.,  45  N.  Y.  468. 

11.  Colo. — Patrick  v.  McManus,  14 
Colo.  65,  23  Pac.  90,  20  Am.  St.  Bep. 
253.  Idaho. — Goldstein  v.  Krause,  2 
Idaho  294,  13  Pac.  232.  Minn.— Mor- 
ton v.  Jackson,  2  Minn.  219.  N.  Y. 
People  v.  MeCumber,  18  N.  Y.  315,  321, 
72  Am.  Dec.  515;  Walker  v.  Hewitt,  11 
How.  Pr.  395;  Nichols  v.  Jones,  6 
How.  Pr.  355;  Farnsworth  v.  Halstead, 
10  N.  Y.  Supp.  763. 

12.  XJ.  S.— Wythe  v.  Myers,  3  Sawy. 
595,  30  Fed.  Cas.  No.  18,119.  Cal. 
Continental,  etc.  Assn.  i>.  Boggess,  145 
Cal.  30,  34,  78  Pac.  245;  Shasta  Bank 
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v.  Boyd,  99  Cal.  604,  34  Pac.  337; 
Greenbaum  v.  Turrill,  57  Cal.  285.  Colo. 
Cochrane  v.  Parker,  5  Colo.  App.  527, 
39  Pac.  361 ;  Duffield  v.  Denver,  etc.  E. 
Co.,  5  Colo.  App.  25,  36  Pac.  622. 
Idaho. — Goldstein  v.  Krause,  2  Idaho 
294,  13  Pac.  232.  Ind.— Lowe  v.  Thomp- 
son,  86  Ind.  503;  Beeson  v.  McConnaha, 
12  Ind.  420.  Mont. — Sweetman  v.  Earn- 
sey,  22  Mont.  323,  56  Pac.  361.  N.  J. 
Walter  v.  Walker,  35  N.  J.  L.  262. 
N.  Y.— 'People  v.  MoOumlber,  18  N.  Y. 
315,  72  Am.  Dec.  515;  Reese  v.  Wal- 
worth, 61  App.  Div.  64,  69  N.  Y.  Supp. 
1115;  Caswell  v.  Bushnell,  14  Barb. 
393.  Ore. — Eandall  v.  Simmons,  40  Ore. 
554,  67  Pac.  513;  Foren  <v.  Dealey,  i 
Ore.  92. 

13.  'State  v.  Weber,  96  Minn.  422, 
105  N.  W.  490,  113  Am.  St.  Bep.  630; 
Boome  v.  Nicholson,  8  Abb.  Pr.  N.  S. 
(N.  Y.)  343.  And  see  McDermott  a 
Deither,  40  Minn.  86,  41  N.  W.  544, 
holding,  however,  that  in  this  partic- 
ular case,  the  court  was  not  satisfied 
that  the  answer  was  interposed  in  bad 
faith,  or  that  it  was  clearly  and  in- 
disputably  shown  to  be   sham. 

' '  The  question  whether  an  answer  is 
frivolous  or  not  is  not  to  be  decided 
by  the  consideration  whether  it  is  or 
is  not  interposed  in  good  faith,  or  with 
an  improper  motive.  That  may  pos- 
sibly afford  an  additional  reason  for 
striking  it  out  where  the  fact  is  mani- 
fest, but  I  do  not  suppose  it  by  any 
means  to  be  the  criterion  of  judgment 
in  the  case. ' '  Thorn  v.  New  York  Cen- 
tral Mills,  10  How.  Pr.  (N.  T.)  19,  24. 

Proof  of  Falsity  Sufficient  Evidence 
of  Bad  Faith. — The  want  of  good  faith 
and  the  improper  motive  with  which  a 
plea  is  put  in,  are  the  important  cir- 
cumstances which  give  it  character  as 
a  sham  defence;  and  its  falsity  when 
admitted  or  unquestionably  ascertained, 
is  deemed  sufficient  evidence  of  the 
design  with  which  it  is  interposed. 
Darrow  v.  Miller,  5  How.  Pr.  (N.  Y.) 
247. 

Bad  faith  will  be  presumed  from  the 


FRIVOLOUS  AND  SHAM  PLEADINGS 


265 


B.  When  Frivolous.  —  1.  In  General.  —  To  be  frivolous,,  a  plead- 
ing must  not  only  be  without  adequate  reason  to  support  it,1*  but  it 
must  be  so  clearly  and  palpably  bad,  assuming  the  truth  of  its  allega- 
tions, as  to  require  no  argument  or  illustration  to  show  its  character, 
so  that  it  may  be  pronounced  frivolous  and  indicative  of  bad  faith  in 
the  pleader  upon  a  bare  inspection.15  If  argument  or  examination  of 
the  facts  are  required  to  show  that  the  pleading  is  bad,  it  is  not  friv- 
olous.16 

2.  Application  of  Rules  to  Particular  Instances.  —  a.  In  general. 
A  pleading  is  not  frivolous  merely  because  defective  in  form  or  sub- 


fact  that  the  pleading  is  false  and  un- 
true. State  V.  Weber,  96  Minn.  422, 
105  N.  W.  490,  113  Am.  St.  Eep.  630; 
Pfaender  v.  Winona,  etc.  R.  Co.,  84 
Minn.  224,  87  N.  W.  618. 

14  Cook  v.  Warren,  88  N.  T.  37; 
Shaw  v.  Feltman,  99  App.  Div.  514,  91 
N.  T.  Supp.  114. 

15.  U.  S. — Neubauer  v.  American 
Seating  Co.,  171  Fed.  273;  Dominion 
Nat.  Bank  v.  Olympia  Cotton  Mills,  128 
Fed.  181  (South  Carolina) ;  Peacock 
Hunt,  etc.  Co.  v.  Williams,  110  Fed. 
915.  D.  C. — Miller  v.  Ambrose,  35  App. 
Cas.  75.  Minn.— State  v.  Weber,  96 
Minn.  422,  105  N.  W.  490,  113  Am.  St. 
Eep.  630;  Olsen  v.  Cloquet  Lbr.  Co.,  61 
Minn.  17,  63  N.  W.  95;  Hatch,  etc.  Co. 
v.  Schusler,  46  Minn.  207,  48  N.  W. 
782;  Roblee  n?.  Secrest,  28  Minn.  43,  8 
N.  W.  904.  N.  M.— Mills  v.  Territory,  13 
N.  M.  174,  81  Pac.  447.  N.  Y.— Cook 
v.  Warren,  88  N.  Y.  37;  Strong  v. 
Sproul,  53  ST.  Y.  497,  reversing  4  Daly 
326;  Youngs  v.  Kent,  46  N.  Y.  672; 
Posner  v.  Rosenberg,  149  App.  Div.  272, 
133  N.  Y.  Supp.  704;  Roehkind  v.  Perl- 
man,  123  App.  Div.  808,  108  N.  Y.  Supp. 
224,  1151;  Wait  V.  Getman,  32  App.  Div. 
168,  52  N.  Y.  Supp.  965;  Gibbs  v.  Title 
Guaranty,  etc.  Co.,  79  Misc.  247,  139 
N.  Y.  Supp.  945;  Sharp  v.  Sharp,  145 
N.  Y.  Supp.  386;  Steel  v.  Gray,  117  N. 
Y.  Supp.  936.  N.  C— Vass  v.  Brewer, 
122  N.  C.  226,  29  S.  B.  352;  Western 
'Car.  Bank  v.  Atkinson,  113  N.  C.  478, 
18  8.  E.  703;  Hull  v.  Carter,  83  N.  C. 
249;  Dail  v.  Harper,  83  N.  C.  4;  Erwin 
v.  Lowery,  64  N.  C.  321.  N.  D.— Sifton 
«.  Sifton,  5  N.  D.  187,  65  N.  W.  670; 
Sigmund  v.  Bank  of  Minot,  4  N.  D. 
164,  59  N.  W.  966.  Ore.— Randall  v. 
Simmons,  40  Ore.  554,  67  Pac.  513; 
The  Vietorian,  24  Ore.  121,  32  Pac. 
1040,  41  Am.  St.  Rep.  838.  S.  C— Gray- 
son v.  Harris,  37  S.  O.  606,  16  S.  E. 
154;  Boylston  v.  Crews,  2  8.  C.  422. 


S.  D. — Bank  of  Commerce  v.  Hum- 
phrey, 6  S.  D.  415,  61  N.  W.  444.  Wis. 
Magdeburg  v.  Uihlein,  53  Wis.  165,  10 
N.  W.  363;  Cottrill  v.  Cramer,  40  Wis. 
555;  Sage  v.  McLean,  37  Wis.  357; 
Cahoon  v.  Wisconsin  Cent.  R.  Co.,  10 
Wis.  290;  Moyer  v.  Strahl,  10  Wis.  83. 

Where  it  is  not  clear  whether  plain- 
tiff counts  in  tort  or  in  assumpsit,  pleas 
of  set-off  cannot  be  stricken  on  mo- 
tion. They  involve  matters  of  law 
which  should  be  argued  on  motion. 
Hale  v.  Conant,  111  Fed.  890. 

If  any  extended  argument  is  needed 
to  show  its  insufficiency,  it  is  not 
frivolous.  Bedlow  v.  Stillwell,  45  App. 
Div.  557,  €1  N.  Y.  Supp.  371. 

A  plea  is  dilatory  and  frivolous 
where  it  tenders  no  material  issue,  and 
is  not  adapted  to  the  form  of  the  ac- 
tion. Ark. — Crary  v.  Ashley,  4  Ark. 
203.  Minn. — Hatch,  etc.  Co.  v.  Schusler, 
46  Minn.  207,  48  N.  W.  782.  N.  Y. 
Cook  v.  Warren,  88  N.  Y.  37;  Strong  v. 
Sproul,  53  N.  Y.  497;  Bedlow  v.  Still- 
well,  45  App.  Div.  557,  61  N.  Y.  Supp. 
371.  Wis. — Cottrill  v.  Cramer,  40- Wis. 
555;  Farmers',  etc.  Bank  v.  Sawyer,  7 
Wis.   379. 

An  answer  setting  up  usury  in  the 
original  notes,  in  an  action  upon  re- 
newal notes,  is  not  so  clearly  frivolous 
as  to  warrant  judgment.  Schnitzer  v. 
Schaefer,  10  App.  Div.  173,  41  1ST.  Y. 
Supp.  908. 

16.  Minn. — Olsen  %.  Cloquet  Lbr.  Co., 
61  Minn.  17,  63  N.  W.  95;  Hatch  & 
Essendrup  Co.  v.  Schusler,  46  Minn. 
207,  48  N.  W.  782;  Morton  r.  Jackson, 
2  Minn.  219.  N.  J. — Hogencamp  v. 
Ackerman,  24  N.  J.  L.  133.  N.  M. 
Mills  v.  Territory,  13  N.  M.  174,  81  Pac. 
447.  N.  Y.— Cook  v.  Warren,  88  N.  Y. 
37;  Youngs  v.  Kent,  46  N.  Y.  672; 
Dixon  C.  Co.  v.  N.  Y.  Steel  Works,  57 
Barb.  447;  Carpenter  v.  Adams,  34  Hun 
429;  C'urran  v.  Arp,  141  App.  Div.  659, 
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stance  and  bad  on  demurrer,17  or  because  indefinite  and  uncertain  in 
its  allegations,18  or  redundant.19  Ordinarily  as  long  as  a  plea  or  an- 
swer raises  a  serious  question  of  law,20  or  raises  a  material  issue  of  fact, 
it  can  not  be  said  to  be  frivolous,21  though  it  contains  immaterial  al- 


125  N.  Y.  Supp.  993;  Rankin  v.  Bush, 
93  App.  Div.  181,  87  N.  Y.  Supp.  539; 
Henriques  v.  Garson,  26  App.  Div.  38, 
49  N.  Y.  Supp.  1076;  Steel  v.  Gray,  117 
N.  Y.  Supp.  936.  N.  C— Western  Caro- 
lina Bank  v.  Atkinson,  113  N.  C.  478, 
18  S.  E.  703.  S.  C. — Grayson  v.  Harris, 
37  *S.  C.  606,  16  S.  E.  154;  Boylston  v. 
Crews,  2  S.  C.  422.  Wis.^Cottrill  v. 
Cramer,  40  Wis.  555;  Moyer  v.  Strahl, 
10  Wis.  83. 

17.  Fla. — Southern  Home  Ins.  Co. 
v.  Putnal,  57  Fla.  199,  49  So.  922; 
Jackson  Sharp  Co.  v.  Holland,  14  Fla. 
384.  Ind. — Clark  v.  Jeffersonville,  etc. 
B.  Co.,  44  Ind.  248.  N.  J.— Shotwell  v. 
Dennis,  14  N.  J.  L.  501.  N.  Y.— Youngs 
v.  Kent,  46  N.  Y.  672;  National  Bank 
v.  Orcutt,  48  Barb.  256;  Aitken  v. 
Clark,  15  Abb.  Pr.  319;  Struver  v. 
Ocean  Ins.  Co.,  9  Abb.  Pr.  23,  2  Hilt. 
475;  Davis  v.  Adams,  4  Cow.  142;  Bed- 
low  v.  Stillwell,  45  App.  Div.  557,  61 
N.  Y.  Supp.  371;  Moody  v.  Beldon,  21 
Civ.  Proc.  89,  15  N.  Y.  Supp.  119; 
Curry  v.  Metropolitan  Bl.  R.  Co.,  21  N. 
Y.  Supp.  676,  50  N.  Y.  St.  744.  S.  O. 
Gray  v.  Gidiere,  4  Strobh.  L.  438.  Wis. 
Brayley  v.  Pickett,  28  Wis.  598. 

"The  fact  that  an  answer  is  insuffi- 
cient in  form  or  substance,  does  not 
necessarily  determine  that  it  is  friv- 
olous. That  only  may  be  regarded  as 
frivolous  which  is  made  to  appear  so 
incontrovertibly  by  a  bare  statement 
of  it  and  without  argument."  Youngs 
v.  Kent,  46  N.  Y.  672. 

18.  Fla. — Jackson  Sharp  Co.  v.  Hol- 
land, 14  Fla.  384,  389.  N.  Y.— Kelly  v. 
Barnett,  16  How.  Pr.  135;  Donovan  v. 
Main,  '74  App.  Div.  44,  77  N.  Y.  Supp. 
229.  N.  C— Buie  v.  Brown,  104  N.  C. 
335,  10  S.  E.  465.  N.  D.— Yerkes  v. 
Crum,  2  N.  D.  72,  49  N.  W.  422. 

19.  Kosztelnik  v.  Bethlehem  Iron 
Co.,  91  Fed.  606. 

20.  New  Bern  Banking,  etc.  Co.  ■». 
Duffy,  156  N.  C.  83,  72  S.  E.  96;  Brog- 
den  v.  Henry,  83  N.  C.  274;  Erwin  v. 
Lowery,  64  N.  C.  321  (answer  raised 
question  of  effect  of  endorsement  of 
note  by  three  out  of  four  executors); 
McConihe  v.  MoClurg,  13  Wis.  454; 
Farmers',  etc.  Bank  v.  Sawyer,  7  Wis. 
379;  Grubb  v.  Remington,  7  Wis.  349. 
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When  an  answer  is  filed  in  good 
faith  and  the  matter  is  not  manifestly 
impertinent  the  defendant  is  entitled 
to  have  the  facts  alleged  therein  ad- 
mitted by  demurrer  or  passed  on  by  a 
jury.  Dail  v.  Harper,  83  N.  C.  4;  Er- 
win v.  Lowery,  64  N.  C.  321. 

A  pleading  may  be  held  frivolous 
where  there  are  decisions  in  point 
showing  the  pleading  is  not  sufficient 
as  matter  of  law  (People  v.  McCum- 
ber,  18  N.  Y.  315,  72  Am.  Dec.  515, 
affirming  27  Barb.  632;  Swinburne  v. 
Stockwell,  58  How.  Pr.  [N.  Y.]  312), 
but  not  where  there  are  authorities  both 
ways  (Chemical  Nat.  Bank  v.  Car- 
pentier,  9  Abb.  N.  C.  [N.  Y.]  301),  or 
where  the  question  of  law  is  doubtful 
and  not  clearly  settled.  Chauncey  v. 
Lawrence,  15  Abb.  Pr.  (N.  T.)  106; 
Eaton  v.  Gillet,  17  Wis.  435;  Farmers' 
&  Mer.  Bank  v.  Sawyer,  7  Wis.  379. 

An  answer  setting  up  that  the  note 
sued  upon  is  not  due  by  the  terms  of 
the  bond  though  it  is  by  the  terms  of 
the  mortgage  is  not  frivolous.  Martin 
v.  Weil,  8  Wis.  220. 

21.  Cal. — Fifield  v.  Spring  Valley 
Waterworks,  130  Cal.  552,  62  Pac.  1054. 
N.  M.— Mills  v.  Territory,  13  N.  M. 
174,  81  Pac.  447.  N.  Y.— Munger  v. 
Shannon,  61  N.  Y.  251;  Strong  V. 
Sproul,  53  N.  Y.  497,  reversing  4  Daly 
326;  Samuels  v.  Evening  Mail  Assn.,  52 
N.  Y.  625;  Youngs  v.  Kent,  46  N.  T. 
672;  Dancel  v.  Goodyear  Shoe  M.  Co., 
67  App.  Div.  498,  73  N.  Y.  Supp.  875; 
Trumbull  v.  Ashley,  26  App.  Div.  356, 
49  N.  Y.  Supp.  786;  West  End  Sav., 
etc.  Assn.  v.  Niver,  4  App.  Div.  618,  39 
N.  Y.  Supp.  414;  Andreae  v.  Banlder, 
56  N.  Y.  Supp.  614.  N.  C— New  Bern 
Banking,  etc.  Co.  v.  Duffy,  156  N.  C. 
83,  72  S.  E.  96;  Western  Car.  Bank  v. 
Atkinson,  113  N.  C.  478,  18  S.  E.  703 
(ownership  of  note  denied);  Buie  v. 
Brown,  104  N.  C.  335,  10  S.  B.  465. 
N.  D.— Sifton  v.  Sifton,  5  N.  D.  187, 
65  N.  W.  670.  Ore.— Randall  0.  Sim- 
mons, 40  Ore.  554,  67  Pac.  513.  S.  0. 
Standard  Sew.  M.  Co.  v.  Henry,  43  S. 
C.  17,  20  S.  E.  790  (ownership  of  note 
raised);  Hall  v.  Woodward,  30  S.  C. 
564,  9  S.  E.  684;  Kerr  v.  Cochran,  29 
S.  C.  61,  6  S.  E.  906  (denial  of  part- 
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legations.22  An  answer  is  not  frivolous,  merely  because  it  denies  the 
several  allegations  of  a  complaint  conjunctively,  instead  of  disjunctive- 
ly,23 nor  because  it  amounts  to  the  general  issue,21  or  concludes  with  a 
verification  .instead  of  to  the  country,26  because  of  the  omission  from 
the  amended  answer  of  material  matters  which  were  alleged  in  the 
original  answer.26  But  if  the  pleading  raises  no  material  issue  of  fact 
or  law,27  or  sets  up  no  defense  to  the  action,28  or  takes  issue  only  as  to 


nership);  American,  etc.  Co.  v.  Hill,  27 
S.  C.  164,  3  S.  E.  82.  Wis.— Black  R. 
Imp.  Co.  v.  Holway,  85  Wis.  344,  55 
N.  W.  418. 

An  answer  is  not  frivolous  which 
denies  a  fact  essential  to  plaintiff's 
right  of  recovery,  although  there  be 
no  averment  of  sueh  fact  in  the  com- 
plaint. Thus  an  answer  denying  de- 
.  livery  or  transfer  of  the  note  sued 
upon  to  plaintiffs,  and  denying  plain- 
tiffs were  holders  or  owners  of  the 
note  sued  upon,  is  not  frivolous.  Lord 
V.  Chesebrough,  4  Sandf.  (N.  Y.)   696. 

22.  Munger  v.  Shannon,  61  N.  Y. 
251;  Strong  v.  Sproul,  53  N.  Y.  497, 
reversing  4  Daly  326;  Thompson  v.  Erie 
E.  Co.,  45  N.  Y.  468. 

23.  Livingston  v.  Hammer,  7  Bosw. 
(N.  Y.)  670. 

24.  Melville  V.  Hazlett,  18  Wend. 
(N.  Y.)  680. 

25.  Oopperthwait  v.  Bummer,  18  N. 
J.  L.  258. 

26.  Zimmerman  v.  Meyrowitz,  77 
App.  Div.  329,  79  N.  Y.  Supp.  159, 
wherein  court  held  amended  answer 
could  not  be  declared  sham  because  de- 
fendant had  omitted  to  allege  in  his 
amended  answer  or  deliberately  sup- 
pressed the  fact  that  a  test  of  a  cer- 
tain patent  had  been  made  at  the  time 
the  false  representations,  were  made. 

27.  Ark.— Crary  v.  Ashley,  4  Ark. 
203,  207.  N.  M.— Southern  California 
P.  Ex.  v.  Stamm,  9  N.  M.  361,  54  Pac. 
345.  N.  Y.— Preston  v.  Cuneo,  140  App. 
Div.  144,  124  N.  Y.  Supp.  1031:  Finn 
v.  Post,  61  Misc.  136,  112  N.  Y.  Supp. 
1046;  Galbraith  v.  Baily,  37  Misc.  156, 
74  N.  Y.  Supp.  837;  Pratt  Mfg.  Co.  v. 
Jordan  Iron,  etc.  Co.,  67  How.  Pr.  230. 
N.  C— Morgan  v.  Harris,  141  N.  C.  358, 
54  S.  E.  381;  Hurst  v.  Addington,  84 
N.  C.  143.  Vt.— Weed  77.  Hunt,  76  Vt. 
212,  56  AH.  980. 

A  plea  of  non-jurisdiction  of  the 
court  by  reason  of  attempted  service 
without  the  state,  is  frivolous,  as  it 
raises  no  issue.  Such  plea  is  a  volun- 
tary appearance.     The   remedy  is   to 


move  to  set  aside  any  unauthorized  or 
attempted  service  as  irregular.  Sweet- 
zer  v.  Kembert,  31  N.  Y.  Supp.  095. 

An  answer  setting  forth  only  conclu- 
sions of  law  may  be  treated  as  irrele- 
vant and  interposed  for  delay  only. 
Dennis  v.  Kelson,  55  Minn.  144,  56 
N.  W.   589. 

Where  the  defendant  entered  his 
pleas  by  writing  upon  the  declaration 
the  following:  "Defendants  plead  non- 
assumpsit,  payment  and  set  off"  the 
pleas  were  frivolous  and  to  be  treated 
as  a  nullity.  Grant  1>.  Jennings,  1 
Coldw.  (Tenn.)  53. 

A  demurrer  to  a  general  denial 
which  is  perfect  both  in  form  and  sub- 
stance is  frivolous.  Pidgeon  v.  United 
R.  Co.,  154  Mo.  App.  20,  133  S.  W, 
130. 

A  demurrer  to  a  reply  in  legal  effect 
a  denial  of  the  facta  alleged  in  the 
answer  as  a  counterclaim  is  frivolous. 
Beggs  V.  Beggs,  50  Wis.  443,  7  N.  W. 
339. 

Names. — A  demurrer  upon  the  ground 
that  "Jr."  should  have  been  added  to 
defendant's  name  (Clark  -p.  Gilbert,  1 
Pinn.  [Wis.]  354),  or  that  the  libelous 
letter  set  forth  in  the  complaint  as 
having  been  sent  to  "B.  Dunn  &  Co., 
in  Milwaukee,  Wis."  was  not  sent  to 
any  "person"  (Benedict  v.  Westover, 
44  Wis.  404),  or  a  plea  in  abatement 
that  "it  is  not  stated  in  the  attach- 
ment bond  filed  in  the  suit,  that  the 
Peet,  Simms  &  Co.  therein  named  are 
Eleazer  Peet,  Philip  Simms,  and  John 
Lorath,  the  plaintiffs  named  in  the  de- 
claration" is  frivolous.  Mandel  v. 
Peet,  etc.  Co.,  18  Ark.  236. 

28.  XT.  S. — American  Conf.  Co.  v. 
No.  British,  etc.  Co.,  199  Fed.  195,  Tenn. 
statute;  Oregonian  R.  Co.  v.  Oregon 
R.  &  Nav.  Co.,  22  Fed.  245.  Colo. 
Cochrane  v.  Parker,  5  Colo.  App.  527, 
39  Pac.  361.  Fla. — Jackson  Sharp  Co. 
v.  Holland,  14  Fla.  384.  N.  Y.— Kelly 
v.  Barnett,  16  How.  Pr.  135;  Nichols 
v.  Jones,  6  How.  Pr.  355;  Brown  v. 
Jemison,  3  Sandf.  732,  1  N.  Y.  Code 
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immaterial  averments,29  or  if  the  particular  plea  or  answer  is  wholly 
unauthorized  in  the  particular  form  of  action,  it  is  frivolous.30  If  the 
denials  are  negatives  pregnant,31  or  are  evasive  and  do  not  take  issue 
squarely  upon  the  allegations  of  the  complaint,  they  are  frivolous,32 


(N.  S.)  156;  Moody  v.  Beldon,  21  Civ. 
Proe.  89,  15  N.  Y.  Supp.  119.  N.  C. 
Vass  v.  Brewer,.  122  N.  C.  226,  29  S.  E. 
352.  S.  C. — Badham  v,  Brabham,  54  S. 
C.  400,  32  S.  E.  444;  Standard  Sew.  M. 
Co.  v.  Henry,  43  S.  C  17,  20  S.  E.  790; 
Gray  <o.  Gidiere,  4  Strobh.  L.  438.  Wis. 
Crane  Bros.  Mfg.  Co.  v.  Morse,  49  Wis. 
368,  5  N.  W.  815,  nil  debet  in  action  of 
assumpsit. 

A  plea  is  frivolous  where  the  com- 
plaint charges  fraud  in  one  transac- 
tion, and  the  plea  sets  up  fraud  upon 
the  part  of  plaintiff  in  another  matter 
(Rensberger  v.  Britton,  31  Colo.  77,  71 
Pac.  379),  or  where  a  stockholder  sets 
up  his  stock  against  a  debt  due  the 
corporation  (Hammond  t>.  A.  Vetsburg 
Co.,  56  Fla.  369,  48  So.  419),  or  in  an 
action  upon  an  insurance  policy,  the 
insurance  company  sets  up  that  a  large 
number  of  "other"  policy  holders 
have  agreed  to  scale  down  their  poli- 
cies. Lerdall  v.  Charter  Oak  L.  Ins. 
Co.,  51  Wis.  426,  8  N.  W.  280. 

A  plea  which  avers  "that  he  canno-t 
answer  the  complaint  because  the  same 
does  not  contain  nor  purport  to  con- 
tain a  copy  of  the  instrument  or  note 
sued  on"  is  frivolous.  Lehane  v.  Keyes, 
2  Nev.  361. 

An  answer  alleging  defendant  de- 
rived title  from  A,  administrator  of  a 
certain  person,  without  alleging  that 
such  person  ever  owned  or  had  any  in- 
terest in  the  property  is  frivolous. 
Wythe  v.  Myers,  3  .Sawy.  595,  30  Fed. 
Gas.   No.   18,119. 

29.  CaL — Montgomery  v.  Merrill,  62 
Cal.  385;  Hemme  v.  Hays,  55  Cal.  337; 
Wedderspoon  *y.  Rogers,  32  Cal.  569. 
Idaho. — Goldstein  v.  Krause,  2  Idaho 
204,  13  Pac.  232.  Mo.— Bank  of  State 
of  Missouri  v.  Smith,  33  Mo.  364. 
Mont.  —  Lomme  v.  Kintzing,  1 
Mont.  290.  N.  J. — Howe  v.  Lawrence, 
22  N.  J.  L.  99.  N.  M— Southern  Cal. 
Fruit  Exch.  v.  Stamm,  9  N.  M.  361, 
54  Pac.  345.  N.  Y.— Fairchild  v.  Og- 
densburgh,  etc.  R.  Co.,  15  N.  Y.  337, 
69  Am.  Dee.  606;  People  v.  Dispensary, 
etc.  Soc,  7  Lans.  304;  Edson  v.  Dillaye, 
8   How.  Pr.   273. 

An  exception  to  the  petition  stating 
that  defendant's  name  has  been  incor- 
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rectly  stated,  but  not  disclosing  his 
true  name  is  frivolous.  Broadwell  v. 
Kelly,  14  La.  Ann.  456. 

Where  defendants  were  sued  in  their 
individual  capacity .  alone,  pleas  filed 
in  denial  of  their  liability  as  executors, 
are  properly  stricken  out  as  immaterial. 
Iron  Co.  v.  Gaskell,  2  Lea  (Tenn.)  742. 

Denial  of  Legal  Conclusion.— An  an- 
swer which  denies  that  the  plaintiffs 
are  the  owners  and  holders  of  the  draft, 
is  a  simple  denial  of  a  legal  conclu- 
sion, and  is  frivolous.  Witherspoon  v. 
Van  Dolar,  15  How.  Pr.  (N.  Y.)  266. 

30.  Ark. — Crary  v,  Ashley,  4  Ark.  ' 
203,-207.  Fla.— Brash  v.  Ehrman,  56 
Fla.  153,  47  So.  937,  plea  of  set-off 
arising  from  tort  in  action  upon  con- 
tract. N.  J. — Coykendall  v.  Robinson, 
39  N.  J.  L.  98.  S.  C— Badham  v.  Brab- 
ham, 54  S.  'C.  400,  32  S.  E.  444,  counter- 
claim in  claim  and  delivery  frivolous. 
Tenn. — Sanders  v.  Young,  1  Head  219, 
73  Am.  Dec.  175  ("not  guilty"  in 
action  upon  contract) ;  Clark  v.  Bell,  8 
Humph.  26.  Wis. — Crane  Bros.  Mfg.  ' 
Co.  v.  Morse,  49  Wis.  368,  5  N.  W.  815, 
nil  debet  in  assumpsit. 

31.  Hutchinson  v.  Bien,  46  Misc.  302, 
93  N.  Y.  Supp.  189;  Laurie  v.  Duer,  30 
Mise.  154,  61  N.  Y.  Supp.  930;  Crane 
Bros.  Mfg.  Co.  v.  Morse,  49  Wis.  368,  5 
N.  W.  815. 

A  denial  of  each  and  every  material 
allegation  of  the  complaint  "in  man- 
ner and  form  as  ■therein  set  forth" 
(Dole  <o.  Burleigh,  1  Dak.  227,  46  N.  W. 
692),  or  a  denial  of  the  allegations  "as 
alleged"  in  a  designated  paragraph, 
limits  the  denial  to  the  form  of  the  al- 
legations of  the  complaint,  instead  of 
denying  the  substance,  and  is  frivolous. 
Hutchinson  1>.  Bien,  104  App.  Div.  214, 
93  N.  Y.  Supp.  216. 

Denials  in  haee  verba  of  the  several 
subdivisions  of  the  complaint,  each  sub- 
division consisting  of  several  state- 
ments of  fact,  dates,  adjectives,  con- 
junctives and  disjunctives,  and  the 
like,  are  negative  pregnants  and  friv- 
olous. Laurie  v.  Duer,  30  Misc.  154,  61 
N.  Y.  Supp.  930. 

32.  Hale  v.  Swinburne,  66  How.  Pr. 
(N.  Y.)  387;  Nichols  v.  Jones,  6  How. 
Pr.  (N.  Y.)  355,  360. 
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but  a  denial  is  not  rendered  frivolous  merely  because  it  is  sham.83 
An  allegation  upon  information  and  belief  of  matters  which  ought  to  be 
positively  averred,34  such  as  matter  of  public  record,  is  frivolous.35 

b.  Denials  of  Knowledge  or  Information.™  —  Denials  of  knowledge 
or  information  sufficient  to  form  a  belief  as  to  the  truth  of  the  material 
allegations  of  the  complaint,  are  not  frivolous.37  But  where  the  facts 
alleged  in  the  complaint  are  matters  which  must  necessarily  be  within 
the  knowledge  of  the  defendant,38  as  in  the  case  of  personal  transac- 
tions,39 or  where  the  pleader  has  the  means  of  information,  it  being  a 
matter  of  public  record,40  or  where  the  matter  is  presumptively  within 


An  allegation  that  the  defendant 
"has  no  recollection,  sufficient  to  form 
a  belief,  as  to  the  specific  sum  to 
which  the  bills  of  goods  in  the  plain- 
tiff's complaint  mentioned,  amount; 
and  he,  therefore,  cannot  either  admit 
nor  deny,  that  he  remains  indebted  to 
the  plaintiff  thereon"  in  a  specified 
sum  is  a  frivolous  denial  because  a 
mere  evasion.  Nichols  v.  Jones,  6  How. 
Pr.   (N.  T.)   355. 

33.  Stockton  v.  Kenney,  24  Misc. 
300,  52  N.  Y.  Supp.  1006. 

34.  Milwaukee  v.  O 'Sullivan,  25  Wis. 
666.    See  infra,  I,  B,  2,  b  and  c. 

35.  Milwaukee  v.  0  'Sullivan,  25  "Wis. 
666,  proceedings,  of  council. 

36.  See  7  Standard  Proc.  45,  et 
seq. 

37.  Livingston  v.  Hammer,  7  Bosw. 
(N.  T.)  670;  Biehter  v.  McMurray,  15 
Abb.  Pr.  (N.  Y.)  346;  Duncan  v.  Law- 
rence, 6  Abb.  Pr.  (N.  Y.)  304;  Sheldon 
v.  Heaton,  78  Hun  50,  29  N.  Y.  Supp. 
275;  Hagadorn  v.  Edgewater,  59  Hun 
625,  13  N.  Y.  Supp.  687,  37  N.  Y.  St. 
542;  Morgan  &  Co.  v.  Quo  Vadis 
Amusement  Co.,  45  Misc.  130,  91  N.  Y. 
Supp.  882;  Farmers',  etc.  Bank  of 
Baltimore  v.  City  of  Charlotte,  75  N.  C. 
45. 

Such  denials,  in  the  form  authorized 
hy  the  codes  and  statutes,  are  a  sub- 
stitute for  the  plea  of  the  general  issue 
before  the  codes  and  cannot  be  strick- 
en as  frivolous.  Sheldon  v.  Heaton,  78 
Hun  50,  29  N.  Y.  Supp.  275. 

38.  U.  S.— Buller  v.  Sidell,  43  Fed. 
116.  Minn.— Larson  v.  Shook,  68 
Minn.  30,  70  N.  W.  775;  Smalley  v. 
Isaacson,  40  Minn.  450,  42  N.  W.  352; 
W'heaton  v.  Briggs,  35  Minn.  470,  29 
N.  W.  170.  N.  Y.— Kirschbaum  ts. 
aschmann,  205  N.  Y.  127,  98  N.  E.  328; 
Preston  v.  Cuneo,  140  App.  Div.  144, 
124  N.  Y.  Supp.  1031  (making  and  de- 
livery of  bond   cannot   be    denied    in 


above  manner) ;  Morgan  &  Co.  v.  Quo 
Vadis  Amusement  Co.,  45  Misc.  130,  91 
N.  Y.  Supp.  882;  Engel  v.  Georgiades, 
140  N.  Y.  Supp.  93.  S.  D. — Loranger  v. 
Big  Missouri  M.  Co.,  6  S.  D.  478,  61 
N.  W.  686. 

Contra. — Hecker  v.  Mitchell,  5  Abb. 
Pr.  (N.  Y.)  453;  Stockton  u  Kenney, 
24  Misc.  300,  52  N.  Y.  Supp.  1006. 

See  also  7  Standard  Proc.  48. 

39.  Fales  v.  Hicks,  12  How.  Pr. 
(N.  Y.)  153  (indorsement  of  note) ; 
Preston  v.    Cuneo,   140   App.   Div.    144, 

124  N.  Y.  Supp.  1031;  Engel  r.  Georgi- 
ades, 140  N.  Y.  Supp.  93.  See  also  7 
Standard  Proc.  49. 

Usually  a  denial  of  knowledge  or  in- 
formation sufficient  to  form  a  belief  as 
to  one's  marriage  is  peculiarly  within 
one's  knowledge  and  such  a  denial  is 
frivolous,  but  where  the  answer  fur- 
ther denies  knowledge  of  any  marriage 
ceremony,  and  further  avers  if  such 
marriage  was  ever  entered  into,  the  same 
was  entered  into  at  a  time  when  the 
defendant  was  either  drugged  or  was  so 
far  under  the  influence  of  liquor  as  to 
be  unable  to  understand  the  contract- 
ing of  such  marital  relations  and  he 
has  no  knowledge  thereof,  is  not  friv- 
olous. Allen  v.  Allen,  125  App.  Div. 
838,  110  N.  Y.  Supp.  303. 

40.  U.  S. — Peacock  v.  United  States, 

125  Fed.  583,  60  C.  C.  A.  389.  N.  Y. 
Dahlstrom  v.  Gemunder,  198  N.  Y.  449, 
92  N.  E.  106;  New  York  v.  Matthews, 
180  N.  Y.  41,  72  N.  E.  629;  Stone  v. 
Auerbaeh,  133  App.  Div.  75,  117  N.  Y. 
Supp.  734;  Bogart  v.  City  of  New  York, 
128  App.  Div.  139,  112  N.  Y.  Supp.  549 
(denial  in  above  form  of  filing  statutory 
notice  of  claim  with  defendant) ;  Mor- 
gan &  Co.  v.  Quo  Vadis  Amusement  Co., 
45  Misc.  130,  91  N.  Y.  Supp.  882; 
Austen  v.  Westchester  Tel.  Co.,  8  Misc. 
11,  28  N.  Y.  Supp.  77.  N.  D.— Gjer- 
stadengen  v.  Hartzell,  8  N.  D.  424,  79 
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the  knowledge  of  the  pleader,  such  denials  are  frivolous,41  though  upon 
this  proposition  there  are  authorities  to  the  contrary.42  A  denial  of  in- 
formation sufficient  to  form  a  belief  not  negativing  knowledge  sufficient 
to  form  a  belief,  is  also  frivolous.43 

c.  Denials  on  Information  and  Belief.  —  A  denial  on  information 
and  belief,  where  the  circumstances  are  such  as  to  make  it  permissible, 
is  not  frivolous.44  But  such  a  denial  has  been  held  frivolous  as  to 
which  are  matters  necessarily  within  defendant's  knowledge,45  or  as 


N.  W.  872.  Wis.— Crane  Bros.  Mfg. 
Co.  v.  M'orse,  40  Wis.  368,  5  N.  W.  815, 
denial  on  information  and  belief  of 
corporate'  character. 

See  also  7  Standard  Pboc.  50. 

Matters  of  Record. — Though  the  rec- 
ord of  a  mortgage  is  notice  of  its  ex- 
istence, it  is  not  proof  of  its  due 
execution  and  delivery.  A  defendant  is 
not  bound  to  make  inquiry  as  to  mat- 
ters alleged  in  the  complaint  though 
they  relate  to  matters  of  record,  and 
unless  such  allegations  are  necessarily 
■within  his  personal  knowledge,  an  an- 
swer by  a  junior  mortgagee  denying 
sufficient  knowledge  or  information  to 
form  a  belief,  as  to  any  of  the  allega- 
tions of  the  complaint  to  foreclose  a 
prior  mortgage,  is  not  frivolous.  Bid- 
well  v.  Sullivan,  10  App.  Div.  135,  41 
N.  Y.  Supp.  770. 

But  a  denial  of  information  sufficient 
to  form  a  belief  as  to  the  appointment 
of  a  guardian  ad  litem  is  not  frivolous, 
where  the  defendant  has  no  knowledge 
or  information  of  the  appointment. 
Neubauer  v.  American  Seating  Co.,  171 
Fed.  273. 

41.  Kirschbaum  v.  Eschmann,  205  N. 
Y..  127,  98  N.  E.  328;  Thompson  v. 
Wdttkop,  184  N.  Y.  117,  76  N.  E.  1081; 
Fales*.  Hicks,  12  How.  Pr.  153;  Tborn 
v.  New  York  Cent.  Mills,  10  How.  Pr. 
19;  Cerlian  v.  Bacon,  155  App.  Div.  118, 
140  N.  Y.  Supp.  47;  Austen  v.  West- 
chester Tel.  Co.,  8>  Misc.  11,  28  N.  Y. 
Supp.  77.  Contra,  Hecker  v.  Mitchell, 
5  Abb.  Pr.  453;  Morrow  v.  Cougan,  3 
Abb.  Pr.  328;  Stockton  v.  Kenney,  24 
Misc.  300,  52  N.  Y.  Supp.  1006. 

But  in  Kirschbaum  v.  Eschmann,  205 
N.  Y.  127,  98  N.  E.  328,  the  court  says: 
"iWhen  an  action  is  brought  against  a 
corporation  or  co-partnership  the  com- 
plaint usually  charges  many  things  pre- 
sumptively within  the  knowledge  of  the 
officers  or  the  partners,  and  yet  their 
only  knowledge  may  have  been  derived 
wholly  from  their  agents,  employes  or 
from  third  persons  under  circumstances 
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which  render  it  impossible  to  make  a 
positive  averment.  In  such  cases  the 
person  who  verifies  an  answer  that  is 
challenged  should  have  an  opportunity 
to  meet  the  presumption  of  knowledge 
which  the  law  raises  against  him,  and 
this  can  only  be  done  on  a  motion  be- 
fore trial  where  the  pleader  can  de- 
fend his  pleading  with  affidavits  show- 
ing the  circumstances  which  justify  its 
lack  of  certainty  and  definiteness. " 
As  to  denials  of  knowledge  of  mat- 
ters presumptively  known,  see  7  Stand- 
ard Proc.  48. 

42.  Oregonian  E.  Co.  v.  Oregon  E. 
&  Nav.  Co.,  22  Fed.  245,  reversed  on 
other  grounds  in  130  IT.  S.  1,  9  Sup. 
Ct.  409,  32  L.   ed.   837. 

43.  Sigmund  v.  Bank  of  Minot,  4 
N.  D.  164,  59  N.  W.  966.  See  also  7 
Standard  Proc.  45,  53. 

44.  Metraz  v.  Pearsall,  5  Abb.  N.  C. 
(N.  Y.)  90;  Stent  v.  Continental  Nat. 
Bank,  5  Abb.  N.  C.  (N.  Y.)  88;  Gal- 
lagher v.  Merrill,  13  App.  Div.  182, 
43  N.  Y.  Supp.  303.  Contra,  Pratt  Mfg. 
Co.  v.  Jordan  Iron,  etc.  Co.,  67  How. 
Pr.  (N.  Y.)  230;  Flammer  v.  Kline,  9 
How.  Pr.  (N.  Y.)  216.  See  also  7 
Standard  Proc.  44. 

Denial  upon  information  and  belief 
of  ownership  of  note  sued  upon  is  not 
frivolous.  Macarone  v.  Hayes,  85  App. 
Div.  41,  82  N.  Y.  Supp.  1005;  Sharp  v. 
Sharp,  145  N.  Y.  Supp.  386. 

45.  Idaho. — First  Nat.  Bank  v.  Mar- 
tin, 6  Idaho  204,  55  Pac.  302,  matters 
entirely  made  up  of  the  files  and  rec- 
ords in  a  case  in  which  the  defendant 
was  a  principal  party.  N.  Y. — Pardi 
v.  Conde,  27  Misc.  496,  58  N.  Y  Supp. 
410,  reversing  26  Misc.  202,  55  N.  Y. 
Supp.  1004;  Byrne  v.  Benton,  3  N.  Y. 
L.  Bui.  100.  Wis.— Mathews  v.  Pufall, 
140  "Wis.  655,  123  N.  W.  119,  denial 
upon  information  and  belief  of  owner- 
ship of  note  given  by  defendant  to 
plaintiff. 

Defendant  must  necessarily  know 
whether   he   uttered  slanderous    words 
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to  those  matters  which  are  presumptively  within  his  knowledge.46 
C.  When  Sham.  —  1.  In  General.  —  If  an  answer  states  facta 
which  tend  to  show  that  they  would  amount  to  a  valid  defence,  if  prop- 
erly averred,  the  pleading  should  not  be  stricken  as  sham,47  even  though 
pleaded  with  such  uncertainty,  that  its  precise  and  full  nature  is  not 
shown.48  But  if  the  pleading  itself  shows  its  falsity,  it  is  properly 
stricken  as  sham.49  Thus,  an  answer  setting  forth  by  way  of  an  affirm- 
ative defense,  upon  information  and  belief,  facts  necessarily  within 
the  personal  knowledge  of  defendant,  may  be  stricken  out  as  sham.60 
Ordinarily,  however,  an  allegation  upon  information  and  belief,  can- 
not be  stricken  as  sham,  unless  it  clearly  appears  that  there  could  not 
have  been  any  information  and  belief.51 
The  fact  that  a  party  has  not  complied  with  an  order  to  make  his 


and  hence  lie  cannot  deny  same  on 
information  and  belief.  Pardi  v.  Conde, 
27  Misc.  496,  58  N.  Y.  Supp.  410. 

That  the  pleading  is  verified  by  the 
attorney  for  defendant,  where  defend- 
ant is  out  of  the  county,  cannot  affect 
the  above  rule.  Pardi  v.  Conde,  27 
Misc.  496,  58  N.  Y.  Supp.  410,  reversing 
26  Misc.  202,  55  N.  Y.  Supp.  1004. 

46.  Loveland  v.  Garner,  74  Cal.  298, 
15  Pac.  844,  directors  of  corporation 
cannot  deny  upon  information  and  be- 
lief that  A  was  their  superintendent, 
that  they  were  engaged  in  the  mining 
business. 

47.  Clark  v.  Jeffersonville,  etc.  B. 
Co.,  44  Ind.  248,  264;  Struver  v.  Ocean 
Insurance  Co.,  9  Abb.  Pr.   (N".  Y.)   23. 

Effect  of  Estoppel. — Though  a  defend- 
ant furnishing  erroneous  information  in 
response  to  the  order  of  the  court  may 
be  estopped  from  denying  the  truth  of 
the  information  furnished,  yet  such 
fact  does  not  render  an  answer  setting 
up  the  true  facts  with  respect  to  the 
matter,  sham  or  false.  Mudgett  v. 
Grand  Trunk  R.  of  Canada,  65  Misc. 
304,  119  N.  Y.  Supp.  843. 

48.  Jackson  Sharp  Co.  v.  Holland,  14 
Fla.  384. 

49.  TJ.  S.— Washington-Alaska  Bank 
«.  Stewart,  184  Fed.  673,  108  C.  C.  A. 
273;  Bachman  v.  Everding,  1  Sawy. 
70,  2  Fed.  Cas.  No.  708.  Cal.— Bank 
of  Shasta  v.  Boyd,  99  Cal.  604,  34  Pac. 
337.  Minn.— Pothen  v.  Pothen,  116 
Minn.  32,  133  N.  W.  72.  Neb.— Upton 
v.  Kennedy,  36  Neb.  66,  53  N.  W. 
1042.  ' 

"The  better  rule  seems  to  be  to  treat 
all  answers  which  are  false  on  their 
face  as  sihams.  Thus,  suppose  the 
maker  of  a  note  or  other  instrument 
sued  on  should,  in  the  verification  of 


his  answer,  swear  that  he  had  no  knowl- 
edge, information,  or  'belief  as  to  the 
genuineness  of  the  instrument  and, 
therefore,  denied  the  same.  In  such 
case  the  answer  would  be  false  on  its 
face,  because  the  alleged  maker  must 
have  known  whether  the  instrument 
was  true  or  false.  So  if  it  appears  that 
he  had  knowledge  from  public  records, 
it  is  his  duty  to  examine  the  same  and 
frame  his  answer  accordingly."  Upton 
v.  Kennedy,  36  Neb.  66,  53  N.  W.  1042. 

An  unverified  answer  setting  up  the 
statute  of  limitations  in  a  foreclosure 
action  admits  the  due  execution  of  the 
note  and  mortgage,  and  where  they 
show  that  the  action  was  not  barred 
by  the  statute,  it  appears  upon  the 
face  of  the  pleadings  that  the  answer 
is  sham.  Bank  of  Shasta  v.  Boyd,  99 
Cal.   604,  34  Pac.  337. 

While  a  simple  allegation  of  owner- 
ship in  defendant  is  ordinarily  sufficient 
where  such  allegation  is  coupled  with 
allegations  showing  the  source  of  title 
by  which  it  appears  he  has  no  title, 
the  answer  is  sham  on  its  face.  Wytne 
v.  Myers,  3  Sawy.  595,  30  Fed.  Cas. 
No.  18,119. 

Evasiveness. — A  general  denial  of 
each  and  every  material  allegation  in 
said  complaint  contained  is  a  mere 
evasion  and  is  sham.  Power  v.  Gum, 
6  Mont.  5,  9  Pac.  575. 

50.  Frey  v.  Sylvester,  24  Misc.  167, 
53>  N.  Y.  Supp.  527,  defense  of  pay- 
ment. And  see  Martin  v.  Erie  Pre- 
serving Co.,  48  Hun  (N.  Y.)  81;  Mc- 
Carty  v.  CDonnell,  7  Bobt.  (N.  Y.) 
431. 

51.  Webb  <o.  Foster,  13  Jones  &  S. 
(N.  Y.)  311;  Kelly  v.  Kelly,  12  Misc. 
457,  34  N.  Y.  Supp.  255. 
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pleading  more  definite  and  certain  does  not  make  it  sham.52  Though 
two  defences  are  so  inconsistent  that  both  can  not  be  true,  if  there  is 
nothing  in  the  record  to  show  which  is  true,  the  court  can  not  assume 
one  as  true  and  reject  the  other  as  sham.53  On  the  same  principle, 
denials  will  not  be  stricken  as  sham  though  the  defendant  pleads  as  a 
separate  defense  affirmative  matter  inconsistent  with  such  denials.84 

2.  Denials  Upon  Information  and  Belief  and  the  Like. — Under 
some  authorities,  an  answer  denying  upon  information  and  belief,  mat- 
ters necessarily  within  defendant's  knowledge,55  or  denying  knowledge 
or  information  sufficient  to  form  a  belief,  as  to  matters  necessarily,56 
or  matters  presumptively,  within  the  knowledge  of  the  party  so  plead- 
ing, such  as  matters  of  public  record,  may  be  regarded  as  sham.67  But 
in  those  jurisdictions  where  a  denial  cannot  be  stricken  out  as  sham, 


52.  Kellogg  v.  Baker,  15  Abb.  Pr. 
(N.  Y.)  286. 

Inconsistent  Defenses. — See  ia  gen- 
eral, 2  Standard  Proc.  26. 

53.  Duffield  v.  Denver,  etc.  E.  Co., 
5  Colo.  App.  25,  36  Pac.  622. 

54.  Neubauer  v.  American  Seating 
Co.,  171  Fed.  273;  Bachman  v.  Ever- 
ding,  1  Sawy.  70,  2  Fed.  Oas.  No.  708; 
ScWesinger  v.  Wise,  106  App.  Div.  587, 
94  N.  Y.  Supp.  718;  Schlesinger  v.  Mc- 
Donald, 106  App.  Div.  570,  94  N.  Y. 
Supp.  721;  MaeColl  v.  American  Union 
Life  Ins.  Co.,  89  Hun  490,  35  N.  Y. 
Supp.  364. 

"Although  an  admission  in  one  de- 
fense is  not  available  as  against  a  de- 
nial in  another,  it  is  competent  for  the 
court  to  consider  such  admission,  for 
the  purpose  of  determining  whether  the 
answer  containing  the  denial  is  sham 
or  evasive."  Sloane  v.  Southern  Cal. 
B.  Co.,  Ill  Cal.  668,  686,  44  Pac.  320, 
32  L.  B.  A.  193. 

55.  First  Nat.  Bank  v.  Martin,  6 
Idaho  204,  55  Pac.  302  (matters  of 
record  in  a  case  to  which  defendant 
was  a  party  and  had  appeared);  Sands 
v.  McClay,  2  Mont.   35,  41. 

Denial  upon  information  and  belief 
of  the  execution  of  an  instrument  in 
the  English  language  will  not  be  strick- 
en as  sham  where  it  appears  that  de- 
fendant is  unable  to  read  or  write  the 
English  language.  Kosztelnik  v.  Beth- 
lehem Iron  Co.,  91  Fed.  606. 

56.  U.  S — Bnller  v.  Sidell,  43  Fed. 
116,  judgment  in  case  where  defend- 
ant appeared.  Ky. — Gridler  v.  Farm- 
ers', etc.  Bank,  12  Bush  333.  N.  Y. 
Wesson  v.  Judd,  1  Abb.  Pr.  254.  N.  D. 
Gjerstadengen  v.  Hartzell,  8  N.  D.  424, 
79  N.  W.  872.  S.  D.— .See  Loranger  v. 
Big  Missouri  Mining  Co.,  6  S.  D.  478, 61 
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N.  W.  686,  wherein  the  court  said: 
'I To  deny  matters  alleged  in  the  peti- 
tion which  the  defendant  knows  to  be 
true,  or  which,  by  the  exercise  of  ordi- 
nary and  reasonable  diligence  could 
have  been  known  to  be  true,  merely  for 
the  purpose  of  delaying  final  judgment 
and  putting  the  plaintiff  to  his  proof, 
is  an  abuse  of  the  provisions  of  the 
code,  and  such  a  pleading  is  a  sham,  and 
an  imposition  on  the  courts."  Werth- 
eimer  v.  Morse,  10  Ohio  Dec.  (Reprint) 
814,   815, 

If  the  defendant  denies  any  knowl- 
edge of  a  given  fact,  and  then  alleges 
facts  showing  such  knowledge,  the  ef- 
fect is  to  make  the  denial  a  sham,  or 
the  averment  redundant,  as  the  party 
moving  against  them  may  elect.  Ore- 
gonian  B.  Co.  v.  Oregon  R.  &  Nav.  Co., 
27  Fed.  277. 

Means  of  Information  Must  Be  at 
Hand. — Wesson  v.  Judd,  1  Abb.  Pr. 
(N.  Y.)  254.  A  party  is  not  bound  to 
search  the  public  records  to  ascertain 
whether  a  judgment  has  been  recovered 
against  a  party,  and  in  such  ease  such 
a  denial  is  not  sham  (Wesson  v.  Judd, 
1  AWb.  Pr.  [N.  Y]  254).  But  a  de- 
nial of  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  recov- 
ery of  a  judgment  in  an  action  in 
which  defendant  had  given  a  surety 
bond,  is  sham  where  he  had  the  means 
of  information  by  asking  his  own  at- 
torney who  was  the  attorney  for  the 
party  for  whom  he  had  given  the  surety 
bond  in  the  other  action.  Hance  v. 
Bumming,   2  E.  D.  Smith  (N.  T.)  48. 

57.  TJ.  S.— Wallace  v.  Bacon,  86  Fed. 
553,  California,  And  see  Oregonian  E. 
Co.  v.  Oregon  B.  &  Nav.  Co.,  22  Fed. 
245,  Oregon.  Cal.— Mullally  v.  Towns- 
end,  119  Cal.  47,  50  Pac.  1066.   Minn. 
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though  it  be  conceded  false,68  it  makes  no  difference  whether  the  denial 
is  absolute,59  or  upon  information  and  belief,00  or  of  knowledge  or  in- 
formation sufficient  to  form  a  belief,  as  to  the  truth  of  the  material 
allegations  of  the  complaint.61 

II.    REMEDIES.  —  A.      As    Affected    by    Pleading    Involved. 
1.    Bill  or  Complaint.  —  If  the  cause  of  action  set  forth  in  a  bill  or 


Smalley  v.  Isaacson,  40  Minn.  450,  42 
N.  W.  352;  "Wheaton  v.  Briggs,  35 
Minn.  470,  29  N.  W.  170.  Wis.— Hath- 
away v.  Baldwin,  17  Wis.  616. 

When  a  complaint  in  an  action  for 
the  foreclosure  of  a  mortgage  executed 
by  defendant  contains  specific  allega- 
tions of  the  time,  place,  volume,  and 
page  of  the  record  of  an  assignment 
thereof,  in  the  proper  registry  of 
deeds,  an  answer  verified  in  the"  county 
in  which  such  registry  is,  denying  any 
knowledge  or  information  sufficient  to 
form  a  belief  as  to  such  assignment  or 
record,  is  sham.  Wheaton  v.  Briggs, 
35  Minn.  470,  29  N.  W.  170.  See  also 
Hathaway  v.  Baldwin,  17  Wis.  616. 

Whether  a  bona  fide  assignment  of  a 
judgment  has  been  made  to  plaintiff 
and  whether  the  plaintiff  was  the 
owner  thereof,  at  the  time  of  bring- 
ing the  suit,  are  not  presumptively 
within  the  knowledge  of  the  defendant, 
and  a  denial  upon  information  and  be- 
lief is  not  sham  in  such  case.  Hughes 
v.  Brewer,  7  Colo.  583,  4  Pac.  1115. 

As  the  payment  of  taxes  and  insur- 
ance is  not  presumptively  within  the 
knowledge  of  subsequent  purchasers  or 
incumbrancers,  they  may  deny  all 
knowledge  or  information  in  respect 
thereto  sufficient  to  form  a  belief  with- 
out being  sham.  Pearson,  v.  Neeves,  92 
Wis.  319,  66  N.  W.  357. 

58.  See  infra,  II,  A,  4,  b. 

59.  Schlesinger  v.  McDonald,  106 
App.  Div.  570,  94  N.  Y.  Supp.  721. 

60.  Schlesinger  v.  McDonald,  106 
App.  Div.  570,  94  N.  Y.  Supp.  721; 
Hopkins  v.  Meyer,  76  App.  Div.  365,  78 
N.  T.  Supp.  459;  Howe  v.  Elwell,  57 
App.  Div.  357,  67  N.  Y.  Supp.  1108; 
Humble  x>.  McDonough,  5  Misc.  50&  25 
N.  Y.  Supp.  965. 

In  Sherman  v.  Boehm,  13  Daly  (N. 
T.)  42,  Daly,  J.,  held  that  where  it 
appears  that  an  answer,  denying  upon 
information  and  belief,  was  in  fact 
false,  either  by  affidavit  or  from  the 
record  itself,  it  will  be  stricken  out 
as  sham  under  the  authority  of  Code 
Proc,  §538,  and  that  Wayland  v.  Ty- 


sen,  45  N.  Y.  281,  was  limited  to  cases 
where  the  falsity  did  not  clearly  ap- 
pear. 

But  in  Humble  v.  McDonough,  5  Misc. 
508,  55  N.  Y.  Supp.  965,  the  court, 
after  a  review  of  the  authorities  in 
New  York,  including  Sherman  v.  Boehm, 
13  Daly  42,  said:  "The  result 
of  the  authorities,  and  reasons  there- 
for, lead  me  to  the  conclusion  that 
where  the  denial  interposed  raises  a 
material  issue,  tendered  by  the  com- 
plaint, such  denial  cannot  be  stricken 
out  as  sham  though  it  be  false,  and 
this  without  reference  to  how  its 
falsity  is  made  to  appear." 

61.  Neb. — Oakes  v.  Ziemer,  61  Neb. 
6,  84  N.  W.  409.  N.  Y.— Schlesinger  v. 
McDonald,  106  App.  Div.  570,  94  N.  Y. 
Supp.  721;  Ginnel  v.  Stayner,  71  App. 
Div.  540,  75  N.  Y.  Supp.  887,  distin- 
guishing Kay  v.  Whittaker,  44  N.  Y. 
565;  Alexanders.  Aronson,  65  App.  Div. 
174,  72  N.  Y.  Supp.  640;  Gallagher  v. 
Merrill,  13  App.  Div.  182,  43  N.  Y. 
Supp.  303;  Robert  Gere  Bank  v.  Inman 
51  Hun  97,  5  N.  Y.  Supp.  457,  affirmed. 
115  N.  Y.  650,  21  N.  E.  1118;  Nichols 
v.  Corcoran,  38  Misc.  671,  78  N.  Y. 
Supp.  242;  Zivi  v.  Einstein,  2  Misc.  177, 
21  N.  Y.  Supp.  583,  reversing  1  Misc. 
212,  20  N.  Y.  Supp.  893;  Martin  v.  Erie 
Preserving  Co.,  48  Hun  81.  N.  O. 
See  Farmers',  etc.  Bank  v.  City  of 
Charlotte,  75  N.  C.  45.  S.  D.— King 
v.  Waite,  10  S.  D.  1,  70  N.  W.  1056. 

In  Ginnel  v.  Stayner,  71  App.  Div. 
540,  75  N.  Y.  Supp.  837,  the  court  said: 
"True,  in  Kay  v.  Whittaker,  44  N.  Y. 
565,  decided  by  the  commission  of  ap- 
peals subsequent  to  Wayland 's  Case 
(Wayland  v.  Tysen,  45  N.  Y.  281)  and 
Thompson's  Case,  supra  (Thompson  v. 
Railroad  Co.,  45  N.  Y.  468),  the  court 
approved  the  striking  out  of  an  allega- 
tion upon  information  and  belief  that 
a  defendant  had  paid,  or  secured,  or 
caused  to  be  paid  or  secured,  the  in- 
terest, or  some  part  thereof,  which  be- 
came due  upon  the  mortgage,  or  that 
plaintiff  had  extended,  or  agreed  to  ex- 
tend, the  time  of  payment,  saying  that 
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complaint  is  frivolous  or  vexatious,62  or  is  fictitious  or  feigned,63  the 
court  has  inherent  jurisdiction  either  to  dismiss  the  action,64  to  stay 
the  action,65  or  to  strike  the  bill  or  complaint  from  the  record.68  A 
distinction  exists  in  this  respect  between  an  amicable  action  and  a 


the  allegations  were  vague  and  uncer- 
tain, that  the  motion  made  was  upon 
•plaintiff's  own  affidavits,  that  the  al- 
legations were  entirely^  false,  and  that 
the  defendant,  in  his  affidavit  in  op- 
position, though  he  could  at  least  have 
given  the  sources  of  his  information 
and  the  grounds  for  his  belief,  failed 
to  show  them.  But  in  Roby  v.  Hallock, 
5  Abb.  N.  C.  86,  88,  cited  in  Rumsey's 
Practice  (Volume  I,  p.  297),  the  general 
term  of  the  fourth  department  said  that 
Kay  v.  Whittaker,  supra,  could  not  be 
regarded  as  an  authority  for  the  con- 
struction that  the  court  had  the  power 
to  strike  out  an  answer  set  up  in  an 
action  upon  a  promissory  note,  which 
denied  any  knowledge  or  information 
sufficient  to  form  a  belief,  whether  the 
note  set  forth  in  the  complaint  was 
ever  transferred  or  indorsed  to  plain- 
tiffs, as  alleged  in  the  complaint  or 
otherwise,  and  that  the  practice  since 
Kay's  case  had  conformed  to  Way- 
land's  case,  citing  Schultze  v.  Rode- 
wald,  1  Abb.  N.  C.  365;  Fellows  v.  Mul- 
ler,  38  N.  Y.  Super.  Ot.  137,  and  Bank 
v.  Iceland,  50  N.  Y.  673.  Roby  v.  Hal- 
lock,  supra,  was  cited  in  Bank  v.  In- 
man,  51  Hun  97,  5  N.  Y.  Supp.  457, 
and  the  court  points  out  that  the  de- 
fense stricken  out  in  Kay  v.  Whit- 
taker, supra,  was  that  of  payment, — 'an 
affirmative  defense.'  "  And  see  Rob- 
ert Gere  Bank  v.  Inman,  51  Hun  97,  5 
N.  Y.  Supp.  457,  affirmed,,  115  N.  Y. 
650,  21  N.  E.  1118. 

62.  Lawrence  v.  Norreys,  L.  R.  15 
App.  Cas.  210;  Metropolitan  Bank  v. 
Pooley,  L.  R.  10  App.  Cas.  210;  Steph- 
enson v.  Garnett,  L.  R.  (1898)  1  Q.  B. 
Div.  677;  Chaffers  v.  Goldsmid,  L.  R. 
(1894)  1  Q.  B.  Div.  186;  Davey  v.  Bent- 
inck,  L.  R.  (1893)  1  Q.  B.  Div.  185; 
Willis  v.  Howe,  L.  R.  (1893)  2  Ch.  Div. 
545;  Shafto  V.  Bolckow,  etc.  Co.,  L.  R. 
34  Oh.  Div.  725;  Burstall  v.  Beyfus, 
L.  R.  26  Ch.  Div.  35;  Robson  v.  Dodds, 
L.  R.  8  Eq.  301;  Ross  v.  Edwards,  14 
Ont.   Pr.    (Can.)    523. 

63.  U.  S.— Lord  v.  Veazie,  8  How. 
251,  8  L.  ed.  1067.  Ind.— Brewington 
v.  Lowe,  1  Ind.  21,  48  Am.  Dec.  349. 
Mo. — Meeker  v.  Straat,  38  Mo.  App. 
239.    Nev.— Haley  v.   Eureka   County 
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Bank,  21  Nev.  127,  26  Pac.  64,  12  L. 
R.  A.  815.  Ohio. — Loughead  v.  Barthol- 
omew, Wright  90.  Pa. — Berks  County 
v.  Jones,  21  Pa.  413;  Poor  of  Pittsburgh 
v.  Allegheny,  1  Pittsb.  97.  And  sea 
Com.  <v.  Cleveland,  etc.  R.  Co.,  29  Pa. 
370,  and  Ex  parte  Rodriguez,  39  Tex. 
706,  716. 

64.  TJ.  S. — Lord  v.  Veazie,  8  How. 
251,  8  L.  ed.  1067.  Ind.— Brewington 
v.  Lowe,  1  Ind.  21,  48  Am.  Dec.  349. 
Mo. — Meeker  v.  Straat,  38  Mo.  App. 
239.  Nev. — Haley  v.  Eureka  County 
Bank,  21  Nev.  127,  26  Pac.  64,  12  L. 
R.  A.  815.  Ohio. — Loughead  v.  Bar- 
tholomew, Wright  90.  Pa. — Berks  Coun- 
ty v.  Jones,  21  Pa.  413;  Poor  of  Pitts- 
burgh v.  Allegheny,  1  Pittsb.  97.  Eng. 
Lawrence  v.  Norreys,  L.  R.  15  App. 
Cas.  210,  affirming  L.  R.  39  Ch.  Div. 
213  (such  an  action  being  an  abuse  of 
the  process  of  the  court);  Metropolitan 
Bank  v.  Pooley,  L.  R.  10  App.  Cas. 
210;  Willis  v.  Howe,  L.  R.  (1893)  L. 
R.  2  Ch.  Div.  545;  Davey  v.  Bentinck, 
L.  R.  (1893),  1  Q.  B.  Div.  185;  Shafto 
v.  Boeckow,  etc.  Co.,  L.  B.  34  Ch.  Div. 
725;  Burstall  v.  Beyfus,  L.  R.  26  Ch. 
Div.  35.  And  see  Com.  v.  Cleveland, 
etc.  R.  Co.,  29  Pa.  370;  Ex  parte 
Rodriguez,  39  Tex.   706,  716. 

No  notice  of  motion  is  necessary  be- 
fore an  amicus  curiae  moves  to  dismiss 
an  action  on  the  ground  that  it  is 
fictitious  and  collusive.  Haley  V, 
Eureka  County  Bank,  21  Nev.  127,  26 
Pac.  64,  12  L.  B.  A.  815. 

65.  IStephenson  v.  Garnett,  L.  R. 
(1898),  1  Q.  B.  Div.  677;  Ross  v.  Ed- 
wards, 14  Ont.  Pr.  523,  reversed  in  15 
Ont.  Pr.  150,  however,  upon  ground  that 
it  was  not  a  proper  case  for  the  exer- 
cise of  such  jurisdiction. 

66.  Chaffers  v.  Goldsmid,  L.  E. 
(1894),  1  Q.  B.  Div.  186;  Robson  *. 
Dodds,  L.  R.  8  Eq.  301;  Willis  V. 
Howe,  L.  R.  (1893),  2  Ch.  Div.  545; 
Shafto  v.  Boeckow,  etc.  Co.,  L.  R.  34 
Ch.   Div.   725. 

From  time  immemorial,  courts  have 
stricken  false  pleas  and  frivolous 
counts  from  the  record.  It  is  right  and 
proper  that  they  should  possess  the 
power,  in  order  to  prevent  their  records 
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fictitious  or  feigned  one,  however.07  Under  statutes  providing  that 
sham  answers  or  defenses  may  be  stricken  out,  the  court  can  not 
strike  out  a  complaint  as  sham,08  though  where  the  statute  provides 
that  a  sham  answer  "or  other  pleading"  may  be  stricken  out,  the  court 
may  strike  out  a  complaint.69 

2.  Demurrer.  —  Under  statutes  providing  for  the  striking  out  on 
motion  of  sham  and  irrelevant  answers  and  defenses,  a  demurrer  is  not 
included  within  the  term  of  defenses  and  can  not  be  stricken  out  upon 
such  ground  ;70  but  rules  of  court71  or  statutes  in  some  states  expressly 
provide  for  the  striking  out  or  overruling  of  a  frivolous  demurrer,72 
or  for  judgment  on  pleadings  where  a  frivolous  demurrer  is  inter- 
posed.78 And  even  without  any  statute  or  rule  of  court,  it  is  clearly 
within  the  power  of  the  court  to  strike  out  or  overrule  a  frivolous7* 


from  being  unnecessarily   encumbered. 
Anonymous,  7  N.  J.  L.  160. 

67.  Lord  v.  Veazie,  8  How.  (U.  S.) 
251,  12  L.  ed.  1067,  and  generally  the 
title,  "Amicable  Actions,"  Vol.  I,  p. 
931. 

68.  Lowe  v.  Thompson,  88  Ind.  503, 
Code  of  1852. 

69.  Tilden  v.  Louisville,  etc.  R.  Co., 
157  Ind.  532,  62  N.  E.  31;  Lowe  v. 
Thompson,  86  Ind.  503;  Stars  v.  Ham- 
mersmith, 31  Ind.  App.  610,  67  N.  E. 
554. 

Indiana. — Until  the  code  revision  of 
1881,  the  authority  of  trial  courts  to 
reject  sham  pleadings  was  limited  to 
"sham  defenses."  Lowe  v.  Thompson, 
86  Ind.  503;  Stars  v.  Hammersmith,  31 
Ind.  App.  610,  67  N.  E.  554. 

70.  Davis  v.  Honey  Lake  "W.  Co.,  98 
Cal.  415,  33  Pac.  270;  Larco  v.  Casaneu- 
ava,  30  Cal.  560;  Kain  v.  Dickel,  46 
How.  Pr.  (N.  Y.)  208. 

71.  Miller  v.  Ambrose,  35  App.  Cas. 
(D.  C.)  75. 

72.  Ind. — Lowe  v.  Thompson,  88  Ind. 
503,  2  Rev.  St.,  1876,  p.  72.  Mo.— Rev. 
St.,  1909,  §1814;  Pidgeon  v.  United  R. 
Co.,  154  Mo.  App.  20,  133  S.  W.  130. 
N.  J.— Comp.  St.,  1911,  title  Practice, 
Sill;  Brown  v.  Warden,  44  N.  J.  L. 
177.  S.  C— C.  C.  P.,  1902,  §268;  Bad- 
ham  v.  Brabham,  54  S.  C.  400,  32  S.  E. 
444.  Wis.— St.,  1898,  §2681;  Beggs  v. 
Beggs,  50  Wis.  443,  7  N.  W.  339;  Farm- 
ers', etc.  Bank  "v..  Sawyer,  7  Wis.  379, 
and  generally  the  statutes  of  the  sev- 
eral states. 

"A  demurrer  to  a  bill  in  equity,  like 
a  demurrer  at  law,  may  by  the  express 
terms  of  the  statute,  if  it  appear  to  be 
frivolous  or  intended  for  the  mere  pur- 
pose of  delay,  be  overruled  as  friv- 


olous."   Travers  •».  Ross,  14  N.  J.  Eq. 
254. 

Under  the  Wisconsin  statute  there  is 
now  no  distinction  in  the  practice  as 
to  striking  out  a  demurrer  as  frivolous, 
and  overruling  it,  since  the  privilege 
of  answering  is  allowed  in  either  case. 
G-eilfuss  v.  Gates,  87  Wis.  395,  58  N.  W. 
742;  Malone  v.  Rdby,  62  Wis.  459,  22 
N.  W.  575;  Diggle  v.  Boulden,  48  Wis. 
477,  4  N.  W.-678.  And  see  Lerdall  v. 
Charter  Oak  Life  Ins.  Co.,  51  Wis.  426, 
8  N.  W.  280 

73.  Parsons'  N.  Y.  Code,  1908, 
§537;  Cook  v.  Warren,  88  N.  Y.  37; 
Perry  v.  Levenson,  82  App.  Div.  94,  81 
N.  Y.  Supp.  586,  affirmed,  178  N.  Y. 
559,  70  N.  E.  1104;  Kirkbride  v.  Wil- 
gus,  37  Misc.  519,  75  N.  Y.  Supp.  1036; 
N.  C.  Code,  1905,  §560;  Parier  v.  North 
Carolina  R.  Co.,  150  N.  C.  433,  64  S. 
E.  186;  Johnston  v.  Pate,  83  N.  C. 
110,  and  generally  the  statutes  of  the 
several  states. 

74.  N.  J.— Allen  v.  Wheeler,  21  N. 
J.  L.  93;  Stanley  v.  Baker,  55  ST.  J. 
Eq.  270,  37  Atl.  351.  N.  Y.— Bowman 
17.  Marshall.  9  Paige  78.  Term. — An- 
derson v.  Allison,  2  Head  122. 

A  court  of  chancery  has  inherent 
power  to  strike  out  a  frivolous  demur- 
rer on  motion.  Stanbery  v.  Baker,  55 
N.  J.  Eq.  270,  37  Atl.  351,  wherein 
a  motion  was  made  to  strike  out  a  de- 
murrer upon  the  ground  that  it  was 
frivolous,  uncertain  and  without  merit. 
While  the  court  said  that  the  motion 
could  not  "be  considered  as  made  un- 
der the  213th  chancery  rule,  allowing 
objections  to  any  pleading  to  be  made 
upon  motion,"  since  such  motion,  under 
this  rule,  was  one  made  in  lieu  of  a 
demurrer  or  exception,  and  a  waiver 
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demurrer,  and  the  same  is  true  as  to  a  demurrer  which   is  false." 

3.  Motion.  —  A  motion  to  strike  out  another  motion  is  frivolous 
and  ought  not  to  be  entertained  or  entered  of  record  by  the  court.76 

4.  Pleas  and  Answers.  —  a.  In  General.  —  Under  the  common 
law  system,  the  court  exercised  the  power  of  striking  out  pleas  setting 
up  affirmative  defenses,  as  frivolous,77  -or  when  shown,  by  affidavits  to 
be  false,  as  sham  ;7S  but  where  the  party  verified  such  plea  by  affidavit, 
it  could  not  be  stricken  as  sham.78  And  this  is  not  changed  by  the  code 


of  demurrer  or  exception  by  the  ex- 
press provision  of  the  rule,  it  also 
said  that  ' '  The  notice  of  motion  here 
does  not  purport  to  have  been  given 
under  the  rule,  and  it  may  therefore 
be  considered  as  based  upon  the  general 
power  of  the  court  of  chancery  to 
strike  out  a  frivolous  demurrer  on 
motion.  The  existence  of  such  right  is 
denied  by  the  defendant,  but  I  think 
the  court  of  chancery  has  the  power 
inherent  in  every  superior  court  of 
striking  out  a  demurrer  clearly  friv- 
olous, or  clearly  intended  for  the  sole 
purpose  of  delay.  Bowman  v.  Mar- 
shall, 9  Paige  78,  80  (Chancellor  Wal- 
worth, 1841).  And  this  seems  to  be 
the  opinion  of  Chancellor  Green.  Trav- 
ers  v.  Ross,  1  MeCart.  254,  258  (1862). 
This  right  of  the  court  of  chancery  to 
overrule  and  suppress  pleadings  as 
sham  and  frivolous  would  seem  to  be 
necessary  for  the  due  administration 
of  justice,  and  to  be  the  same  in  its 
character  as  the  right  constantly  exer- 
cised in  our  superior  courts  of  common 
law.  Such  right  to  strike  out  sham 
and  frivolous  pleas  and  demurrers  in 
these  courts  has  been  expressly  affirmed 
by  our  court  of  errors  and  appeals  in 
Brown  v.  Warden,  15  Vr.  176,  178 
(1882),  in  which  case  it  was,  moreover, 
held  that  the  order  striking  out  a  de- 
murrer as  frivolous  was  not  reviewable 
on  error." 

75.  Eudisill  v.  Bill.  4  Blackf.  (Ind.) 
282. 

76.  Long  v.  Euch,  148  Ind.  74,  47 
N.  E.  156;  Blemel  v.  Shattuck,  133  Ind. 
498,  33  N.  E.  277;  White  v.  D.  S.  Mor- 
gan &  Co.,  119  Ind.  338,  21  N.  E.  968. 
And  see  also  Johnson  w,  Moore,  112 
Ind.  91,  13  N.  E.  106,  wherein  the  court 
said:  "If  in  any  case  a  motion  to 
reject  a  motion  for  a  nunc  pro  tunc 
entry  _  is  proper,  it  certainly  was  not 
in  this;  for  the  motion,  on  its  face, 
showed  a  clear  prima  facie  right  to 
the  relief  asked.  Where  a  motion  shows 
on    its    face    a   right    to   the    relief   it 

Vol.  X 


asks,  it  cannot  be  rejected  on  the  mo- 
tion of  the  adverse  party." 

If  filed,  the  court,  ought,  of  its  own 
motion,  to  strike  it  out  as  a  needless 
incumbrance  of  the  reeord,  because  the 
same  relief  demanded  and  the  same 
question  raised  by  it  would  be  afforded 
and  raised  by  a  proper  ruling  on  the 
other  motion.  Blemel  v.  Shattuck,  133 
Ind.  498,  33  N.  E.  277. 

77.  Coxe  v.  Higbee,  11  N.  J.  L. 
395. 

A  plea,  apparently  good  on  its  face, 
may  be  stricken  from  the  files,  because 
frivolous  or  vexatious;  as  for  example, 
where  the  same  matter  is  attempted  to 
be  pleaded,  which  the  court  has  once 
adjudged  insufficient,  and  the  pleader 
could  only  rest  upon  the  decision,  or 
plead  over.  See  Sanger  v.  State  Bank, 
14  Ark.  411. 

78.  Cal.— Piercy  v.  Sabin,  10  Cal.  22, 
29,  70  Am.  Dee.  692.  HI.— Eobertson  v. 
Moir,  88  111.  App.  355.  IN.  Y— Way- 
land  v.  Tysen,  45  N.  T.  281;  Steward 
v.  Hotchkiss,  2  Cow.  634;  Eobert  Gere 
Bank  v.  Inman,  51  Hun  97,  5  N.  Y. 
Supp.  457.  Wis.— Pfister  v.  Wells,  92 
Wis.  171,  65  N.  W.  1041. 

The  practice  of  attacking  pleas  by 
motion  to  strike  off  on  the  ground 
that  they  were  sham  pleas,  was  in  the 
common  law  practice  based  upon  the  ob- 
vious falsity  of  the  plea  or  upon  some 
showing  by  affidavit  accompanying  the 
motion,  by  which  it  was  made  to  ap- 
pear to  the  court  that  the  plea  thus 
attacked  was  so  clearly  a  false  plea 
that  it  could  not  'be  treated  as  present- 
ing any  matter  of  substantial  litiga- 
tion. Eobertson  v.  Moir,  88  111.  App. 
355,  citing  1  Chit.  PI.  (9th  ed.),  p.  542; 
Steph.  PI.   (Andrews'  ed.),  §228. 

79.  N.  Y.— Wayland  v.  Tysen,  45  N. 
Y.  281;  Steward  v.  Hotchkiss,  2  Cow. 
634;  Barney  v.  King,  59  Hun  625,  13 
N".  Y.  Supp.  685;  Arnold  B.  Heine  & 
Co.  v,  Kewmark,  65  Misc.  51,  119  N.  T. 
Supp.  191.     Wis.— Pfister  v.  Wells,  92 
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provisions  giving  the  court  power  to  strike  out  sham  and  irrelevant 
answers  and  defenses.  Such  provisions  do  not  extend  the  court 's  power 
beyond  that  existing  at  common  law,80  though  if  the  answer  setting  up 
an  affirmative  defense  be  unverified,  it  is  properly  stricken  out  where 
shown  to  be  false  in  fact  by  affidavit.51 

b.  General  or  Special  Denials.  —  The  plea  of  the  general  issue,  un- 
der the  common  law  system,  could  not  be  stricken  out  as  sham,  though 
shown  to  be  false  by  affidavits.82  The  statutory  provisions  giving  the 
court  power  to  strike  out  sham  and  irrelevant  answers  and  defences 
have  not  abolished  the  distinction  between  such  answers  as  merely  deny 
the  allegations  of  the  complaint  either  generally  or  specifically  and 
those  setting  up  affirmative  defenses,83  as  such  provisions  are  merely 
declaratory  of  pre-existing  law,  and  do  not  confer  new  power  upon  the 
court.84  The  weighi  of  authority  supports  the  rule  that  a  verified  an- 
swer interposing  a  general  denial  to  the  complaint,  where  this  form  of 
allegation  is  permissible,85  or  a  verified  answer  denying  in  accord- 


Wis.  171,  65  N.  W.  1041.  Eng.— Idle 
V.  Crutch,  1  Chit.  524. 

Unless  the  defendant's  own  affidavit 
showed  that  the  verified  answer  was 
untrue.  Arnold  B.  Heine  &  Co.  v.  New- 
mark,  65  Misc.  51,  119  N.  Y.  Supp. 
191. 

80.  Wayland  v.  Tysen,  45  N.  Y. 
281. 

They  do  not  confer  power  upon  the 
court  to  strike  out  a  verified  answer, 
setting  up  an  affirmative  defense,  as 
sham.  Greenbaum  v.  Turrill,  57  Cal. 
285;  Wexler  v.  Merovitz,  125  App.  Div. 
924,  110  N.  Y.  Supp.  5. 

81.  Gostorfs  v.  Taaffe,  18  Oal.  385. 
Unless  the  defendant  makes  affidavit 

that  his  defense  is  bona  fide,  in  which 
case  such  affidavit  will  defeat  the  mo- 
tion.   Gostorfs  v.  Taaffe,  18  Cal.  385. 

82.  Cal. — Greenbaum  v.  Turrill,  57 
Cal.  285.  HI.— Robertson  v.  Moir,  88 
HI.  App.  355.  N.  J.— Walter  v.  Walker, 
35  N.  J.  L.  262.  N.  Y.— Wayland  v. 
Tysen,  45  N.  Y.  281,  overruling  earlier 
cases  upon  point;  Broome  Co.  Bank  v. 
Lewis,  18  Wend.  565;  Evans  v.  Pierson, 
1  Wend.  30;  Fanners',  etc.  Bank  of 
Bochester  v.  Smith,  15  How.  Pr.  329; 
Mier  v.  Cartledge,  8  Barb.  75.  Wash. 
Larson  v.  Winder,  14  Wash.  647,  45 
Bac.  315. 

Compare  Coykendall  v.  Robinson,  39 
N.  J.  L.  98,   wherein   the   court   said: 

At  common  law,  the  judges  repeated- 
ly exercised,  in  a  great  variety  of 
cases,  the  power  to  strike  out  sham 
pleas.  .  .  .  This  rule  was  applied  to 
the  general  issue,  as  well  as  to  other 


pleas,  where  it  appeared  to  be  a  sham 
plea. ' ' 

Reasons. — The  plea  of  the  general 
issue  was  never  denominated  a  sham 
plea,  because  it  was  a  mere  denial  of 
the  plaintiff's  allegation.  It  intro- 
duced no  new  matter  by  way  of  de- 
fense, but  simply  put  the  plaintiff  to 
the  proof  of  his  case.  This  the  de- 
fendant had  the  right  to  do  in  all 
eases,  without  the  suggestion  of  a  de- 
fense. Walter  v.  Walker,  35  N.  J.  L. 
262.  And  see  Mier  v.  Cartledge,  8 
Barb.  (N.  Y.)  75. 

"This  was  not  upon  the  ground  that 
a  false  plea  was  not  sham.  That  was 
always  so  regarded;  but  upon  the 
ground  that  a  party  making  a  demand 
against  another  through  legal  pro- 
ceedings was  required  to  show  his 
right  by  common-law  evidence."  Green- 
baum v.  Turrill,  57  Cal.  285,  289.  See 
also  Wayland  v.  Tysen,  45  N.  Y.  281. 

83.  Wayland  V.  Tysen,  45  N.  Y.  281, 
holding  People  v.  McCumber,  18  N.  Y. 
315,  72  Am.  Dec.  515,  not  authority 
upon  this  point. 

84.  Wayland  v.  Tysen,  45  N.  Y.  281. 

85.  XT.  S. — Neubauer  v.  American 
Seating  Co.,  171  Fed.  273  (New  York) ; 
Adams  v.  Western  Md.  B.  Co.,  161  Fed. 
777  (New  York).  Cal.— -Fay  <v.  Cobb,  51 
Cal.  313.  Kan.— See  In  re  Bartholomew, 
41  Kan.  273,  21  Pac.  275.  Neb.— Upton 
v.  Kennedy,  36  Neb.  66,  53  N.  W.  1042. 
N.  Y. — Wayland  v.  Tysen,  45  N.  Y. 
281;  Duke  v.  Grant,  126  App.  Div.  383, 
110  N.  Y.  Supp.  563;  Blum  v.  Brugge- 
mann,  58  App.  Div.  377,  68  N.  Y.  Supp. 
1065;  Robertson  v.  Rockland  Cemetery 
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ance  with  the  codes  or  statutes  a  material  allegation  of  the  complaint8* 
cannot  be  stricken  as  sham  upon  a  showing  of  its  falsity,  though  upon 
this  proposition  there  are  authorities  to  the  contrary,  such  courts  strik- 
ing out  any  answer  whether  consisting  of  denials  or  affirmative  defenses 
upon  a  showing  of  its  falsity.87    Even  an  unverified  answer  where  per- 


Imp.  Co.,  54  App.  Div.  191,  66  N.  Y. 
Supp.  632;  Eoibert  Gere  Bank  «.  In- 
man,  51  Hun  97,  5  N.  Y.  Supp.  457, 
affirmed,  115  N.  Y.  650,  21  N.  E.  1118. 
S.  C. — Standard  Sewing  Mach.  Co.  v. 
Henry,  43  S.  C.  17,  20  S.  E.  790.  S.  D. 
Loranger  v.  Big  Missouri  M.  Co.,  6  S.  D. 
478,  61  N.  W.  686. 

Upon  the  theory  that  a  general  de- 
nial of  an  allegation  under  the  codes 
perforins  substantially  the  same  func- 
tion as  the  plea  of  the  general  issue 
under  the  common-law  system.  Thomp- 
son v.  Erie  E.  Co.,  45  N.  Y.  468;  Way- 
land  v.  Tysen,  45  N.  Y.  281;  Schlesinger 
v.  McDonald,  106  App.  Div.  570,  94 
N.  Y.  Supp.  721;  Humble  v.  McDon- 
ough,  5  Misc.  508,  24  N.  Y.  Supp.  965; 
Larson  v.  Winder,  14  Wash.  647,  45  Pae. 
315. 

As  to  striking  out  denials  as  sham 
when  affirmative  matter  inconsistent 
therewith  is  pleaded  in  the  same  plead- 
ing, see  infra,  HE,  B,  1. 

86.  U.  S. — Adams  v.  Western  Md.  B. 
Co.,  161  Fed.  777.  Cal. — Lybecker  v. 
Murray,  58  Cal.  186  (unverified  an- 
swer); Greenbaum  v.  Turrill,  57  Cal. 
285.  Dak. — Cupples,  Samuel  Wooden 
Ware  Co.  v.  Jensen,  4  Dak.  149,  27 
N.  W.  206,  28  N.  W.  193.  N.  Y—  Thomp- 
son V.  Erie  E.  Co.,  45  N.  Y.  468;  Eock- 
owitz  v.  Siegel,  151  App.  Div.  636,  136 
N.  Y.  Supp.  192;  Eochkind  v.  Perl- 
man,  123  App.  Div.  808,  108  N.  Y. 
Supp.  224,  1151;  Schlesinger  v.  Mc- 
Donald, 106  App.  Div.  570,  94  N.  Y. 
Supp.  721;  Mutual  L.  Ins.  Co.  v.  Top- 
litz,  58  App.  Div.  188,  68  N.  Y.  Supp. 
680;  Gallagher  v.  Merrill,  13  App.  Div. 
182,  43  N.  Y.  Supp.  303;  Gibbs  v.  Title 
Guaranty,  etc.  Co.,  79  Misc.  247,  139 
N.  Y.  Supp.  945;  Nichols  v.  Corcoran, 
38  Misc.  671,  78  N.  Y.  Supp.  242;  Zivi 
«;.  Einstein,  2  Misc.  177,  21  N.  Y. 
Supp.  583.  N.  D. — Gjerstadengen  v. 
Hartzell,  8  N.  D.  424,  429,  79  N.  W.  872. 
S.  C. — Eansom  v.  Anderson,  9  S.  C.  438. 
S.  D.— King  v.  Waite,  10  S.  D.  1,  70  N. 
W.  1056;  Loranger  v  Big  Missouri  M.  Co,. 
6  S.  D.  478,  61  N.  W.  686;  Green  v. 
Hughitt  School  Twp.,  5  S.  D.  452,  59 
N.  W.  224.  Wash.— Larson  v.  Winder, 
14  Wash.  647,  45  Pac.  315. 
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See  Woods  v.  Tees,  5  Manitoba  (Can.) 
256.  See  also  Werk  v.  Christie,  9  Ohio 
C.  C.  439. 

This  rule  is  applicable  whether  the 
complaint  sets  up  a  claim  formerly 
cognizable  by  a  court  of  law,  or  one 
entertained  only  in  a  court  of  equity. 
Thompson  v.  Erie  E.  Co.,  45  N.  Y.  468, 
cited  with  approval  in  Mutual  Life  Ins. 
Co.  v.  Toplitz,  58  App.  Div.  188,  68 
N.  Y.  Supp.  680. 

Though  defendant  upon  examination 
before  trial  admits  what  his  answer 
denies,  his  answer  cannot  be  stricken 
as  sham.  Schultze  v.  Eodewald,  1  Abb. 
N.  C.  (N.  Y.)  365.  Contra,  Eeynolds 
v.  Crous,  16  N.  Y.  Supp.  792,  42  N.  Y. 
St.  624. 

Nor  does  the  fact  that  the  defend- 
ant made  admissions  in  his  affidavit 
inconsistent  with  his  answer,  which 
seem  to  sustain  plaintiff's  case,  author- 
ize the  striking  out  of  the  answer  as 
sham.  King  v.  Waite,  10  S.  D.  1,  70 
N.   W.   1056. 

87.  TJ.  S. — Oregonian  E.  Co.  v.  Ore- 
gon E.  &  Nav.  Co.,  22  Fed.  245,  Oregon. 
Minn. — Pleading  containing  a  general 
or  specific  denial  of  material  facts  may 
be  stricken  as  sham.  First  Nat.  Bank 
v.  Lang,  94  Minn.  261,  102  N.  W.  700; 
Bardwell-Eobinson  Co.  v.  Brown,  57 
Minn.  140,  58  N.  W.  872;  Dobson  «. 
Hallowell,  53  Minn.  98,  54  N.  W.  939; 
Stevens  v.  McMillin,  37  Minn.  509,  35 
N.  W.  372;  C.  N.  Nelson  Lbr.  Co.  v. 
Eichardson,  '31  Minn.  267,  17  N.  W. 
388;  Barker  *.  Foster,  29  Minn.  166, 
12  N.  W.  460.  N.  J.— Coykendall  ». 
Eobinson,  39  N.  J.  L.  98;  Walter  V. 
Walker,  35  N.  J.  L.  262.  N.  C— Sche- 
han  v.  Malone  &  Co.,  71  N.  C.  440.  Ohio. 
Wertheimer  v.  Morse,  10  Ohio  Dec.  (Ee- 
print)  814.  And  see  Memphis,  etc.  Co. 
v.  Fogarty,  6  Ohio  Cir.  Dec.  375.  Ore. 
Pacific  Mill  Co.  v.  Inman,  Poulsen  & 
Co.,  50  Ore.  22,  90  Pac.  1099.  Wis. 
Pfister  17.  Wells,  92  Wis.  171,  65  N.  W. 
1041. 

Under  the  Wisconsin  statute  provid- 
ing that  "no  defense  shall  be  deemed 
sham,  the  truth  of  which  shall  be  sup- 
ported by  the  affidavit  of  a  single  wit- 
ness, either  l>y  way  of  verification  to 
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mitted,  containing  denials  of  the  material  allegations  of  the  com- 
plaint,88 or  a  general  denial  to  an  unverified  complaint,  is  equivalent 
to  the  general  issue  at  common  law  and  can  not  be  stricken  as  sham,89 
or  frivolous.90 

A  notice  of  special  matter  accompanying  a  plea  of  the  general  issue, 
will  not  be  stricken  out  as  frivolous,  if  it  contain  what  may  plausibly 
be  urged  in  bar  of  the  action.91 

5.  Counterclaim.  —  A  counterclaim  may  be  stricken  out  as  frivolous, 
sham  or  irrelevant,  under  a  statute  covering  answers  and  defenses,8* 
though  upon  this  proposition  there  is  authority  to  the  contrary.93 

6.  Reply.  —  While  it  is  doubtful  whether  a  statute  covering  false, 


the  pleadings,  or  in  opposing  a  motion 
to  strike  out,"  a  verified  answer  can 
never  be  stricken  out  as  sham.  Moore 
v.  May,  117  Wis.  192,  94  N.  W.  45; 
Pearson  v.  Neeves,  92  Wis.  319,  66  N. 
W.  357;  Pfister  v.  Wells,  92  Wis.  171, 
65  N.  W.  1041. 

Denials  may  be  so  designedly  evasive 
or  equivocal  as  to  be  literally  and 
technically  true,  but  really  false,  and 
in  such  case  upon  a  showing  of  the 
falsity  thereof,  the  pleading  may  be 
stricken.  Werk  v.  Christie,  9  Ohio  C. 
C.  439. 

88.  Oal. — Lybeeker  v.  Murray,  58 
Oal.  186.  S.  C. — Eansom  v.  Anderson, 
9  S.  C.  438.  Wis.— Pfister  v.  Wells,  92 
Wis.  171,  65  N.  W.  1041. 

89.  Bank  of  Shasta  v.  Boyd,  99  Cal. 
604,  34  Pac.  337;  Pay  v.  Cobb,  51  Cal. 
313;  Brooks  v.  Chilton,  6  Oal.  640; 
Wayland  v.  Tysen,  45  N.  Y.  281,  over- 
ruling earlier  cases. 

90.  Brooks  v.  Chilton,  6  Cal.  640. 

91.  Lowry  v.  Hall,  1  Hill  (N.  Y.) 
663. 

The  main  reason  for  striking  out  friv- 
olous pleas,  viz.,  delay,  does  not  apply 
to  a  notice.  Lowry  v.  Hall,  1  Hill 
(N.  T.)   663. 

92.  TJ.  S.— Neff  v.  Pennoyer,  5  Sawy. 
495,  17  Fed.  Cas.  No.  10,085.  Colo; 
Patrick  v.  McManus,  14  Colo.  65,  23 
Pac.  90,  20  Am.  St.  Eep.  253;  Parker 
«.  Cochrane,  11  Colo.  363,  18  Pac.  209. 
Minn.— Monitor  D.  Co.  v.  Moody,  93 
Minn.  232,  100  N.  W.  1104.  N.  C. 
Comrs.  of  Yancy  Co.  v.  Piercy,  72  N.  C. 
181.  S.  C— Badham  v.  Brabham,  54 
S.  C.  400,  32  S.  E.  444.  Wis.— Wil- 
son v.  Burhans,  96  Wis.  550,  71  N.  W. 
879.  Can.— Attorney-General  for  On- 
tario v.  Vaughan  Road  Co.,  14  Ont.  Pr. 
516. 

In  Patrick  v.  MoManus,  14  Colo.  65, 
23  Pac.  90,  20  Am.  St.  Eep.  253,  the 


court  said:  "It  would  make  no  differ- 
ence if  a  portion  of  this  answer  be 
treated  as  a  counterclaim,  as  the  code 
provision  is  directed  not  only  against 
sham  and  irrelevant  defenses,  but  to 
answers  as  well,  and  the  counterclaim 
must  be  considered  as  a  part  of  the  an- 
swer. Any  other  construction  would 
permit  defendants  to  evade  the  con- 
sequences of  the  act,  and  delay  judg- 
ment, by  interposing  sham  counter- 
claims instead  of  sham  defenses." 

93.  Fettretch  v.  McKay,  47  N.  Y. 
426,  11  Abb.  Pr.  (N.  S.)  453;  Briggs  V. 
Freedman,  9  Civ.  Proc.  (N.  Y.)  7-3; 
Collins  v.  Suau,  7  Eo.bt.  (N.  Y.)  94; 
Smith  v.  Smith,  137  App.  Div.  911,  121 
N.  Y.  Supp.  1085;  Schlesinger  v.  Wise, 
106  App.  Div.  587,  94  N.  Y.  Supp.  718; 
First  Nat.  Bank  of  Saratoga  Springs 
v.  Slattery,  4  App.  Div.  421,  38  N.  Y. 
Supp.  859;  Baum's  Castorine  Co.  v. 
Thomas,  92  Hun  1,  37  N.  Y.  Supp.  913; 
Cooper  v.  Howe,  16  Hun  502;  Whitford 
v.  Zinc,  28  Nova  Scotia  (Can.)  531. 

Reason. — The  court  cannot  strike  out 
a  counterclaim  as  sham  or  irrelevant, 
for  a  counterclaim  is  not  a  "defense" 
within  the  meaning  of  the  statute.  It 
is  an  affirmation  of  a  cause  of  action 
against  the  plaintiff  in  the  nature  of 
a  cross-action,  and  upon  which  the  de- 
fendant may  have  an  affirmative  judg- 
ment against  the  plaintiff.  Fettretch 
v.  McKay,  47  N.  Y.  426.  And  see  Col- 
lins v.  Suau,  7  Eobt.  (N.  Y.)  94;  First 
Nat.  Bank  of  Saratoga  Springs  v.  Slat- 
tery, 4  App.  Div.  421,  38  N.  Y.  Supp. 
859. 

The  defendant's  pleading  should 
show  whether  it  is  a  counterclaim  or  a 
mere  defense,  in  order  to  prevent  its 
being  stricken  out.  Clough  v.  Murray, 
19  Abb.  Pr.  (N.  Y.)  97;  First  Nat 
Bank  v.  Slattery,  4  App.  Div.  421,  38 
N.  Y.  Supp.  899. 
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frivolous  and  vexatious  "pleadings"  is  applicable  to  a  reply,94  the 
statutes  of  some  states  expressly  provide  for  judgment  on  the  plead- 
ings in  ease  of  a  frivolous  reply.95 

7.  Surrejoinder.  —  A  surrejoinder  which  takes  issue  upon  an  im- 
material allegation  may  be  stricken  as  frivolous.96 

8.  Verified  Pleadings.  —  The  fact  that  a  pleading  is  verified  cannot 
protect  it  against  the  charge  of  frivolousness.97  But  in  some  jurisdic- 
tions98 this  fact  will  save  it  from  being  stricken  out  as  sham,  although 


"When  the  pleader  designates  the  facts 
which  he  sets  forih  as  a  "defense" 
the  court  will  conclude  that  he  so  in- 
tended them,  and  he  will  not  be  per- 
mitted to  call  them  a  defense  when  he 
serves  the  answer,  and  a  counterclaim 
when  a  subsequent  emergency  or  con- 
venience may  make  the  change  desir- 
able. First  Nat.  Bank  v.  Slattery,  4 
App.  Div.  421,  38  N.  Y.  Supp.  899. 

Matter  which  is  neither  a  counter- 
claim nor  a  defense  may  be  stricken 
out  as  irrelevant.  Clough  v.  Murray, 
19  Abb.  Pr.  (N.  Y.)  97;  Kurtz  v.  Mc- 
Guire,  5  Duer   (N.  Y.)    660. 

94.  In  O  'Oonnell  v.  Seallion,  24  Nova 
Scotia  (Can.)  345,  355,  Graham,  E.  J., 
said:  "I  do  not  express  any  opinion 
as  to  whether  or  not  that  provision 
applies  to  replies.  In  former  revisions 
it  in  express  terms  applied  only  to 
pleas,  and  was  passed  by  the  legisla- 
ture, obviously  to  prevent  delays  caused 
by  defendant's  putting  in  false  de- 
fenses, to  prevent  judgment  by  default, 
and  compelling  the  plaintiff  to  wait 
until  a  trial  could  be  had." 

95.  N.  Y.— Code  Civ.  Proc,  §537. 
N.  C. — Parker  v.  North  Carolina  R.  Co., 
150  N.  C.  433,  64  S.  E.  186.  S.  0. 
Code  Civ.  Proc,  §268.  See  generally 
the  statutes  of  the  several  states,  and 
infra,  IV,  A,  3. 

Such  a  provision  has  no  application 
to  a  reply  interposed  to  an  answer  con- 
taining no  allegations  demanding  af- 
firmative relief,  the  court  having  re- 
quired the  plaintiff  to  interpose  a  re- 
ply to  the  facts  set  up  in  defendant's 
answer.  Such  a  reply  was  required  sim- 
ply to  ascertain  how  far  the  allega- 
tions of  the  answer  were  admitted  by 
the  plaintiffs.  Henriques  v.  Trowbridge, 
27  App.  Div.  18,  50  N.  Y.  Supp.  108. 

A  reply  which  denies  averments  in 
the  answer,  which  are  material  to  plead- 
ing a  proper  counterclaim,  cannot  be 
stricken  out  as  frivolous.  "Wood  v. 
Mayor,  etc.  of  New  York,  3  Abb.  Pr. 
N.  S.   (N.  Y.)   467. 
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96.  Howe  v.  Laurence,  22  N.  J.  L. 
99.     See  infra,  III,  A,  2,  a. 

97.  Thorn  v.  New  York  Cent.  Mills, 
10  How.  Pr.  (N.  Y.)  19. 

98.  Cal. — Greenbaum  V.  Turrill,  57 
Cal.  285;  Gostorfs  V.  Taaffe,  18  Cal. 
385.  Dak. — Cupples,  Samuel  Wooden 
Ware  Co.  v.  Jensen,  4  Dak.  149,  27 
N.  W.  206,  28  N.  W.  193.  N.  Y.— Way- 
land  to.  Tysen,  45  N.  Y.  281  (in  effect 
overruling  People  v.  McCumber,  18  N. 
Y.  315,  72  Am.  Dec.  515,-  and  cases 
f  ollqwing  it) ;  Mier  v.  Cartledge,  8  Barb. 
75,  2  N.  Y.  Code  Rep.  125,  reversing 
4  How.  Pr.  115;  Central  Bank  of 
Eochester  v.  Thein,  76  Hun  571,  28  N. 
Y.  Supp.  232;  Barney  v.  King,  59  Hun 
625,  13  N.  Y.  Supp.  685;  Smith  v.  Ho- 
mer, 15  Misc.  403,  36  N.  Y.  Supp.  1089. 
Ore. — See  Pacific  Mill  Co.  v.  Inman, 
etc.  Co.,  50  Ore.  22,  90  Pac.  1099.  S.  D. 
Loranger  v.  Big  Missouri  Min.  Co.,  6 
S.   D.   478,  61   N.  W.  686. 

Under  the  Wisconsin  Statute. — Moore 
v.  May,  117  Wis.  192,  94  N.  W.  45; 
Pearson  v.  Neeves,  92  Wis.  319,  66 
N.  W.  357;  Pfister  v.  Wells,  92  Wis. 
171,  65  N.  W.  1041. 

"The  code,  it  is  true,  allows  the  de- 
fendant to  deny  any  knowledge  or  in- 
formation sufiieient  to  form  a  belief, 
and  thus  put  the  fact  in  issue.  If  he 
verifies  this,  what  right  has  the  plain- 
tiff to  strike  out  his  answer  by  pro- 
ducing affidavits  showing  the  truth  of 
such  facts,  of  which  defendant  was  ig- 
norant at  the  time  of  putting  in  his 
answer.  Such  affidavits  fail  entirely 
to  show  that  the  answer  was  put  in  in 
bad  faith,  or  that  it  was  false;  and  yet 
this  is  the  very  class  of  cases  where 
the  court  will  be  most  frequently 
called  upon  to  strike  out  the  answer." 
Wayland  v.  Tysen,  45  N.  Y.  281. 

An  affirmative  defense,  when  duly 
verified,  cannot  be  stricken  out  as  sham, 
unless  the  defendant's  own  affidavits 
show  that  the  verified  answer  is  false. 
Arnold  B.  Heine  &  Co.  v.  Newmark,  65 
Misc.  51,  119  N.  Y.  Supp.  191. 
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in  some  other  states  a  pleading  may  be  sham,  though  verified.90 
B.  As  to  Frivolous  Pleadings.  —  1.  Disregarding  Plea  and  En- 
tering Judgment.  —  At  common  law  if  an  answer  was  frivolous  and 
presented  no  meritorious  defense  either  by  way  of  denial  or  new  mat- 
ter, the  plaintiff  might  consider  the  plea  or  answer  as  a  nullity  and 
enter  judgment  as  for  want  of  a  plea  or  answer1  without  the  sanction 
of  the  court.2  Under  the  present  practice  a  plaintiff  can  no  longer 
treat  a  frivolous  answer  as  a  nullity  and  enter  judgment  as  upon  a 
default.3    He  must  pursue  the  statutory  remedy  and  apply  upon  notice 


Erroneously  striking  out  a  verified 
answer  as  sham,  contrary  to  statute,  is 
not  prejudicial,  where  the  answer  does 
not  constitute  a  defense.  Moore  v. 
May,  117  Wis.  192,  94  N.  W.  45. 

99.  State  v.  Weber,  96  Minn.  422, 
105  N.  W.  490,  113  Am.  St.  Eep.  630; 
Pfaender  v.  Winona,  etc.  R.  Co.,  84 
Minn.  224,  87  N.  W.  618;  White  v.  Mo- 
qnist,  61  Minn.  103,  63  N.  W.  255; 
Stevens  v.  McMillin,  37  Minn.  509,  35 
N.  W.  372;  Wheaton  t>.  Briggs,  35  Minn. 
470,  29  N.  W.  170;  Van  Loon  *.  Grif- 
fin, 34  Minn.  444,  26  N.  W.  601;  C.  N. 
Nelson  L.  Co.  v.  Eichardson,  31  Minn. 
267,  17  N.  W.  388;  Barker  v.  Foster,  29 
Minn.  166,  12  N.  W.  460;  Hayward  v. 
Grant,  13  Minn.  165,  97  Am.  Dec.  228; 
Conway  v.  Wharton,  13  Minn.  158. 

In  Barker  v.  Foster,  29  Minn.  166, 
12  N.  W.  460,  the  court  said:  "The 
statute  which  regulates  the  practice  in 
this  state,  we  think,  does  away  with 
certain  distinctions  observed  in  the  for- 
mer practice,  and  provides  in  general 
terms  for  striking  out  sham  answers; 
and  inasmuch  as  the  answer  must  be 
verified  if  the  complaint  is,  and  in 
practice  the  great  majority  are  verified, 
we  think  no  distinction  is  intended  or 
ought  to  be  made  between  verified  and 
unverified  answers,  if  really  shown  to 
be  sham.  Conway  v.  Wharton,  13 
Minn.  158,  so  that  the  fact  of  formal 
verification  does  not  affect  the  ques- 
tion, save,  perhaps,  as  to  the  measure 
of  proof  which  the  court  should  re- 
quire. The  statute  would  have  but 
limited  practical  application  if  con- 
fined to  unverified  answers." 

In  New  Jersey,  the  court  has  power 
to  strike  out,  as  a  sham  plea,  the  gen- 
eral issue,  accompanied  by  the  statutory 
affidavit.  The  affidavit  is  intended  to 
be  in  aid  of  the  power  of  the  court  to 
prevent  sham  pleading,  not  to  inter- 
fere with,  much  less  wholly  to  destroy 
and  take  away  that  beneficial  power. 
Uykendall  v.  Robinson,  39  N.  J.  L.  98. 


1.  Ala. — Evans'  Admr.  v.  Steel,  2 
Ala.  114;  Stanley  v.  Hill,  9  Port.  368; 
Hazard  v.  Purdom,  3  Port.  43.  Ark. 
Crary  v.  Ashley,  4  Ark.  203.  Cal. 
Montgomery  v.  Merrill,  62  Cal.  385; 
Hemme  v.  Hays,  55  Cal.  337;  Felch  v. 
Beaudry,  40  Cal.  439;  Fitzgibbon  v. 
Calvert,  39  Cal.  261;  Gay  v.  Winter,  34 
Cal.  153.  Colo. — -Eensberger  v.  Britton, 
31  Colo.  77,  71  Pac.  379.  Fla.— Huling 
v.  Florida  Sav.  Bank,  19  Fla.  695.  N.  H. 
Orange  v.  Berry,  24  N.  H.  105.  N.  J. 
Allen  v.  Wheeler,  21  N.  J.  L.  93;  Shot- 
well  v.  Dennis,  14  N.  J.  L.  501.  N.  Y. 
Sharp  v.  Sharp,  1  Wend.  14;  Falls  v. 
Stickney,  3  Johns.  541.  Pa. — Christine 
v.  Manderson,  2  Pa.  363.  Tenn. — An- 
derson v.  Allison,  2  Head  122;  Bur- 
row v.  Dickson,  1  Overt.  366.  Eng. 
Horner  v.  Keppel,  10  Ad.  &  El.  17,  37 
E.  C.  D.  34,  113  Eng.  Eeprint  7. 

See  also  infra,  II,  B,  3. 

An  amendment  to  a  pleading,  al- 
though frivolous,  will  not  of  itself 
authorize  the  same  to  be  treated  as  a 
nullity,  but  the  opposite  party  must 
move  to  strike  out  the  amendment  as 
provided  by  the  code  where  bad  faith 
is  claimed  (Rogers  v,  Rathbun,  8  How. 
Pr.  [N.  Y.]  466;  Griffin  v.  Cohen,  8 
How.  Pr.  [N.  Y.]  451),  though  pos- 
sibly a  ease  might  arise  where  the 
frivolousness  may  be  so  obvious  and 
palpable  as  to  be  adjudged  a  fraud 
upon  the  privilege  of  amendment  and 
thus  might  be  treated  as  a  nullity. 
Riger  v.  Rathbun,  8  How.  Pr.  (N.  Y.) 
466. 

2.  Crary  v.  Ashley,  4  Ark.  203,  but 
the  court  said  it  was  prudent  to  obtain 
the  sanction  of  the  court. 

The  movant  should  not  apply  to  the 
court  for  judgment  by  default  though 
the  plea  is  frivolous,  but  should  enter 
a  default  without  any  application  to 
the  court.  Falls  v.  Stickney,  3  Johns. 
"(N.  Y.)   541. 

3.  Decker  v.  Kitchen,  21  Hun  (N. 
Y.)   332. 
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to  the  court  for  judgment,4  or  in  other  jurisdictions,  move  to  strike.5 
2.  Striking  Pleading  From  Files.  —  a.  Power  To  Strike.  —  The 
court  had  inherent  power  at  common  law  to  strike  a  frivolous  pleading 
from  the  files.8  Statutes,  now,  in  most  of  the  states  expressly  provide 
for  a  motion  to  strike  certain  frivolous  pleadings  from  the  files,7  where- 
upon the  court  may  either  order  judgment  in  favor  of  the  moving 


4.  Decker  v.  Kitchen,  21  Hun  (N. 
T.)  332.    See  infra,  H,  B,  3. 

5.  See  infra,  II,  B,  2. 

6.  Ala.— Stanley  v.  Hill,  9  Port.  368; 
Hazard  v.  Purdom,  3  Port.  43.  Ark. 
Crary  v.  Ashley,  4  Ark.  203.  Idaho. 
Goldstein  v.  Krause,  2  Idaho  294,  13 
Pac.  232.  Miss. — Garrett  v.  Beaumont, 
24  Miss.  377.  Mo.— Bank  of  State  of 
Mo.  v.  Smith,  33  Mo.  364.  Mont. 
Lomme  V.  Kintzing,  1  Mont.  290.  N.  J. 
Brown  v.  Warden,  44  N.  J.  L.  177; 
Howe  v.  Lawrence,  22  N.  J.  L.  99; 
Allen  v.  Wheeler,  21  N.  J.  L  93;  Coxe 
v.  Higbee,  11  N.  J.  L.  395;  Anony- 
mous, 7  N.  J.  L.  160.  N.  M.— So.  Cali- 
fornia Pruit  Exchange  v.  Stamm,  9 
N.  M.  361,  54  Pac.  545.  Nev. — Lehane 
v.  Keyes,  2  Nev.  361,  93  Am.  Dec.  409. 
Ohio. — Smith  v.  Morris,  10  Ohio  C.  D. 
820;  Posdick  v.  Kingdoods,  5  Ohio 
N.  P.  330,  7  Ohio  Dec.  413.  E.  I. 
Grafts  c.  Sweeney,  18  E.  I.  730,  30 
Atl.  658.  See  also  Wright  v.  Card,  16 
B.  I.  719,  19  Atl.  709;  Slocomb  v.  Pow- 
ers, 10  B.  I.  255.  Tenn. — Clark  v.  Bell, 
8  Humph.  26;  Nelson  v.  Cummins,  1 
Overt.  436;  Burrow  v.  Dickson,  1  Overt. 
366.  Waah. — Larson  v.  Winder,  14 
Wash.  647,  45  Pac.  315. 

By  virtue  of  the  court's  control  over 
its  own  proceedings  so  as  to  prevent 
them  from  being  employed  as  a  means 
of  working  injustice.  Mt.  Pleasant 
Cem.  Co.  o>.  Erie  E.  Co.,  74  N.  J.  L. 
100,  65  Atl.  192. 

The  right  to  overrule  and  suppress 
pleadings  as  sham  and  frivolous  has 
existed  in  the  superior  courts  of  com- 
mon law  from  time  immemorial.  Brown 
v.  Warden,  44  N.  J.  L.  177;  Anony- 
mous, 7  N.  J.  L.  160. 

A  «ourt  of  chancery  has  inherent 
power  to  strike  out  a  demurrer  as 
frivolous  on  motion.  Stanbery  v.  Baker, 
55  N.  J.  Eq.  270,  37  Atl.  351. 

"The  plaintiff  might  have  treated  it 
as  a  nullity,  and  signed  judgment  for 
want  of  a  plea;  there  could  not,  there- 
fore, be  error  in  rejecting  it."  Stanley 
v.  Hill,  9  Port.   (Ala.)   368. 

Where  a  plea  had  been  stricken  out 
as   frivolous,   mandamus    was    not    a 
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proper  remedy  to  compel  the  court  to 
receive  it.  Anonymous,  7  N.  J.  L, 
160.. 

7.'  TJ.  S. — American  Confectionery 
Co.  v.  No.  British,  etc.  Co.,  199  Fed, 
195,  Tenn.  statute.  Ala.— Code,  1907, 
§5322  (if  prolix,  irrelevant  or  friv- 
olous) ;  Sloss-Sheffield,  etc.  Co.  v.  Webb, 
63  So.  518;  Pruett  v.  Williams,  156 
Ala.  346,  47  So.  318;  Armour  Packing 
Co.  v.  Vietch- Young  P.  Co.,  39  So. 
680;  Davis  v.  Louisville,  etc.  B.  Co., 
108  Ala.  660,  18  So.  687;  Eslava  v.  De 
Peyster,  47  Ala.  468.  Alaska.— Bbner 
v.  Heid,  2  Alaska  600.  Cal.— Code  Civ. 
Proc,  §453;  Bank  of  Shasta  v.  Boyd,  99 
Cal.  604,  34  Pac.  337.  Colo.— Stein- 
hauer  v.  Colmar,  11  Colo.  App.  494,  55 
Pac.  291.  Fla.— Burr  v.  Hull,  63  So. 
300.  Idaho. — Goldstein  v.  Krause,  2  Idaho 
294,  13  Pac.  232.  Minn.— First  Nat. 
Bank  v.  Lang,  94  Minn.  261,  102  N.  W. 
700.  Mo.— Rev.  St.,  1909,  §1814  (de- 
murrer, answer  or  reply) ;  Pidgeon  v. 
United  B.  Co.  of  St.  Louis,  154  Mo. 
App.  20,  133  S.  W.  130.  N.  J.— Key 
v.  Paul,  61  N.  J.  L.  133,  38  Atl.  823; 
Coykendall  v.  Eobinson,  39  N.  J.  L. 
98;  Howe  v.  Lawrence,  22  N.  J.  L.  99; 
Copperthwait  v.  Dummer,  18  N.  J.  L. 
258.  N.  M.— Mills  v.  Territory,  13  N. 
M.  174,  81  Pac.  447.  Ore.— Brown  0. 
Baker,  39  Ore.  66,  65  Pac.  799,  66 
Pac.  193;  The  Victorian,  24  Ore.  121, 
32  Pac.  1040,  41  Am.  St.  Bep.  838. 
Tenn. — Shannon's  Code,  §4603;  Pry  «. 
Tippett,  16  Lea  516;  Nashville,  etc.  E. 
v.  Conk,  11  Heisk.  575.  Wash.— Larson 
v.  Winder,  14  Wash.  647,  45  Pac.  315, 
Wis.— St.,  1898,  §2681;  Matthews  v. 
Pufall,  140  Wis.  655,  123  N.  W.  119; 
National  Dist.  Co.  v.  Cream  City  Imp. 
Co.,  86  Wis.  352,  56  N.  W.  864,  39  Am. 
St.  Bep.  902;  Guth  v.  Lubach,  73  Wis. 
131,  40  N.  W.  681. 

As  to  particular  pleadings  authorized 
to  be  stricken,  see  infra,  H,  A. 

Under  Ohio  practice  an  objection  that 
certain  defenses  are  immaterial  must 
be  set  up  by  demurrer.  A  motion  to 
strike  is  not  an  appropriate  remedy. 
McKnight  v.  Dudley,  103  Fed.  918. 

The  proper  practice  is  to  move  to 
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party,8  or  in  his  discretion  allow  the  pleader  to  plead  over  within  a 
limited  time  on  such  terms  as  it  deems  just.0  The  judgment  is  taken 
in  the  same  manner  as  if  no  answer  or  demurrer  had  been  served  or 
filed,10  and  is  subject  to  all  the  provisions  as  to  the  rendition  of  judg- 
ments in  such  cases.11  Such  statutory  provisions,  however,  do  not  pre- 
clude the  court  from  exercising  its  inherent  power,  of  its  own  motion, 
to  strike  out  frivolous  pleadings.12. 

b.  What  pleadings  may  be  stricken  is  elsewhere  discussed  in  this 
title.13 

c.  Power  Cautiously  Exercised.  —  Unless  the  pleading  is  obviously 
and  grossly   frivolous,   it   will   be   stricken.14     If   after   full   hear- 


Btrike  the  frivolous  pleading  from  the 
file,  and  for  judgment  as  for  want  of 
a  plea,  and  not,  without  such  motion, 
to  move  for  judgment  for  want  of  it. 
Allen  v.  Wheeler,  21  N.  J.  L.  93. 

Where  the  answer  expressly  or  im- 
pliedly admits  the  plaintiff's  cause  of 
action,  it  is  not  frivolous.  Plaintiff's 
remedy  is  to  move  for  judgment,  and 
not  to  move  to  strike  the  answer  as 
frivolous.  Bachman  •».  Everding,  1 
Sawy.  70,  2  Fed.  Cas.  No.  708. 

8.  D.  0. — Miller  v.  Ambrose,  35  App. 
Cas.  75;  Wilkins  v.  McGuire,  2  App. 
Cas.  448.  Fla. — Brash  v.  Ehrman,  56 
Ma.  153,  47  So.  937.  S.  C— Standard 
Sew.  M.  Co.  v.  Henry,  43  S.  C.  17,  20 
S.  E.  790;  Tharin  v.  Seabrook,  6  S.  C. 
113.  Wis.— St.,  1898,  §2681;  Guth  v. 
Lubach,  73  Wis.  131,  40  N.  W.  681. 

A  motion  for  judgment  on  the  ground 
that  the  demurrer  is  frivolous  is  equiv- 
alent to  a  motion  to  strike  the  demur- 
rer. Guth  v.  Lubach,  73  Wis.  131,  40 
N.  W.  681. 

9.  Guth  v.  Lubach,  73  Wis.  131,  40 
N.  W.  681.    See  infra,  VI,  A. 

10.  Ala.-^tanley  v.  Hill,  9  Port. 
368.  Colo. — Steinhauer  v.  Colmar,  11 
Colo.  App.  494,  55  Pac.  291.  Fla. 
Brash  v.  Ehrman,  56  Fla.  153,  47  So 
°"37,  judgment  as  by  default  is  entered. 
N.  Y.— King  v.  Stafford,  5  How.  Pr. 
30.  N.  C. — Morgan  v.  Harris,  141  N. 
C.  358,  54  S.  E.  3S1.  Wis.— Foote  v. 
Carpenter,  7  Wis.  395. 

Actual  default  need  not  be  entered 
before  rendering  judgment  for  want 
of  a  plea  where  the  court  strikes  the 
plea  as  frivolous.  Steinhauer  v.  Col- 
mar, 11  Colo.  App.  494,  55  Pae.  291. 

After  the  frivolous  plea  is  stricken 
out,  the  defendant  is  in  default,  his 
time  for  pleading  having  gone  by,  his 
frivolous  plea  is  no  plea.  Brash  v.  Ehr- 
man, 56  Fla.  153,  47  So.  937. 


South  Carolina. — Upon  striking  out 
an  answer  as  frivolous,  the  court  can- 
not render  judgment  at  chambers  as 
for  default.  This  can  only  be  done  in 
open  court.  Badham  t>.  Brabham,  54 
S.  C.  400,  32  S.  E.  444. 

11.  King  v.  Stafford,  5  How.  Pr. 
(N.  Y.)  30;  Foote  v.  Carpenter,  7  Wis. 
395. 

Upon  judgment  'being  entered  upon 
a  frivolous  demurrer  to  a  complaint 
upon  a  promissory  note,  if  notice  of 
the  assessment  of  damages  is  required 
by  statute  to  be  given  the  defendant 
upon  rendition  of  judgment  upon  de- 
murrer, where  defendant  has  appeared, 
such  notice  should  be  given,  or  the 
judgment  will  be  set  aside.  King  v. 
Stafford,  5  How.  Pr.  (N.  Y.)  30. 

In  Wisconsin  it  is  held  such  judgment 
does  not  depend  on  the  want  of  an  an- 
swer but  upon  an  issue  of  law  found 
for  the  prevailing  party,  and  that  the 
provisions  as  to  taking  judgment  by 
default  need  not  be  followed.  Cahoon 
v.  Wisconsin  Cent.  E.  Co.,  10  Wis.  290. 

12.  Mt.  Pleasant  Cemetery  Co.  v. 
Erie  B.  Co.,  74  N.  J.  L.  100,  65  Atl. 
192. 

13.  See  infra,  n,  A. 

14.  D.  C. — Miller  v.  Ambrose,  35 
App.  Cas.  75,  80.  Minn. — First  Nat. 
Bank  v.  Lang,  94  Minn.  261,  102  N.  W. 
700.  N.  J. — Hogencamp  v.  Ackerman, 
24  N.  J.  L.  133.  S.  C— Grayson  v. 
Harris,  37  S.  C.  606,  16  S.  E.  154;  Boyl- 
ston  v.  Crews,  2  S.  C.  422.  Wis. 
Beggs  v.  Beggs,  50  Wis.  443,  7  N.  W. 
339;  Cottrill  v,  Cramer,  40  Wis.  555. 
Eng. — Horner  v.  Keppel,  10  Ad.  &  El. 
17,  37  E.  C.  L.  34,  113  Eng.  Reprint 
7. 

Striking  out  an  answer,  defense  or 
other  pleading  as  being  frivolous  is  a 
very  summary  and  delicate  proceeding. 
Great  care  should  be  used  in  the  exer- 
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ing  the  court  entertains  doubts,  the  motion  should  be  denied.11 
d.  When  Motion  To  Strike  Appropriate.  —  (I.)  In  General.  —  If 
the  plea  or  answer  presents  a  debatable  question  of  law,18  or  if  the 
pleading  is  not  frivolous  on  its  face,  the  only  objection  thereto  being 
that  an  otherwise  good  defence  is  not  properly  stated,  a  motion  to 
strike  the  pleading  as  frivolous  is  not  the  appropriate  remedy.  The 
proper  remedy  is  to  demur,17  or  to  move  to  make  the  pleading  more 
definite  and  certain  ;18  it  is  prejudicial  error  to  sustain  the  motion  to 
strike  under  the  foregoing  circumstances.19  Unless  the  pleading  is  so 
bad  as  to  show  on  its  face  that  it  is  frivolous,  the  party  should  be  left 
to  a  demurrer.20    Under  such  statutory  provisions  a  demurrer  is  not 


cise  of  this  power.  Jackson  Sharp  Co. 
v.  Holland,  14  Ma.  384,  389. 

Striking  out  a  demurrer  as  frivolous 
is  a  sort  of  penalty  for  bad  faith  or 
inexcusable  ignorance  of  law,  and 
should  never  be  inflicted  where  there 
is  such  room  for  debate  as  to  the 
sufficiency  of  a  pleading  that  an  attor- 
ney of  reasonable  intelligence  might 
have  interposed  a  demurrer  to  it  in 
entire  good  faith.  Hatch  &  Essendrup 
Co.  v.  Schusler,  46  Minn.  207,  48  N.  W. 
782. 

A  frivolous  plea  will  be  stricken 
out,  although  the  declaration  be  in- 
sufficient. Hogencamp  v.  Ackerman,  24 
N.  J.  L.  133.  Compare  infra,  II,  B, 
3,  a. 

15.  Keasbey,  etc.  Co.  v.  Carey  Mfg. 
Co.,  110   Fed.   748;   Miller  v.  Ambrose, 

35  App.  Cas.  (D.  C.)  75. 

16.  Taylor  v.  Hutchinson,  61  N.  J. 
L.  440,  39  Atl.   664. 

17.  IT.  S. — American  Confectionery 
Co.  v.  No.  British,  etc.  Co.,  199  Fed. 
195.  Ala.— Sloss-Sheffield,  etc.  Co.  v. 
Webb,  63  So.  518;  Troy  Grocery  Co. 
v.  Potter  &  Wrightington,  139  Ala.  359, 

36  So.  12;  Dulton  v.  Bunn,  137  Ala. 
175,  34  So.  841;  Troy_  Fertilizer  Co.  v. 
State,  134  Ala.  333,  32  So.  618;  Karter 
v.  Fields,  130  Ala.  430,  30  So.  504; 
Brooks  v.  Continental  Ins.  Co.,  125  Ala. 
615,  29  So.  13;  Williamson  v.  Mayer, 
117  Ala.  253,  23  So.  3;  Powell  v.  Craw- 
ford, 110  Ala.  294,  18  So.  302;  Lind- 
say v.  Morris,  100  Ala.  546,  13  So.  619. 
Ark. — Badgett  v.  Martin,  12  Ark.  730, 
statute  of  limitation,  but  setting  up 
wrong  period.  Oolo.  —  Cochrane  v. 
Parker,  5  Colo.  App.  527,  39  Pac.  361. 
Fla. — Southern  Home  Ins.  Co.  v.  Put- 
nal,  57  Fla.  199,  222,  49  So.  922;  Ham- 
mond v.  A.  Vetsfturg  Co.,  56  Fla.  369, 
48  So.  419;  Jackson  Sharp  Co.  v.  Hol- 
land, 14  Fla.  384;  Euss  v.  Mitchell,  11 
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Fla.  80.  Ind. — Clark  v.  Jeffersonville, 
etc.  B.  Co.,  44  Ind.  248.  N.  J.— Shot- 
well  v.  Dennis,  14  N.  J.  L.  501.  N.  M. 
Mills  v.  Territory,  13  N.  M.  174,  81 
Pac.  447.  N.  Y.— Walter  v.  Fowler,  85 
N.  Y.  621 ;  Struver  v.  Ocean  Ins.  Co.,  9 
Abb.  Pr.  23.  Ore.— The  Victorian,  24 
Ore.  121,  32  Pac.  1040,  41  Am,  St. 
Rep.  838.  Tenn.— Fry  v.  Tippett,  16 
Lea  516;  Nashville,  etc.  R.  Co.  v. 
Conk,  11  Heisk.  575.  Wash.— Hatch  v. 
Tacoma,  etc.  Co.,  6  Wash.  1,  32  Pac. 
1063. 

Reason.  —  By  demurrer  the  defects 
are  pointed  out  affording  the  pleader 
an  opportunity  to  cure  the  same  by 
amendment,  and  of  this  he  is  deprived 
by  a  motion  to  strike.  Dalton  v.  Bunn, 
137  Ala.  175,  184,  34  So.  841. 

Pleas  inot  frivolous  on  their  face 
must  be  eliminated  by  demurrer,  not 
by  motion  to  strike.  Powell  v.  Craw- 
ford, 110  Ala.  294,  18  So.  302. 

If  a  plea  is  bad  to  the  complaint  as 
a  whole,  though  good  as  to  some  counts, 
this  is  matter  to  be  pointed  out  by  de- 
murrer, and  not  ground  for  motion  to 
strike.  Dixie  v.  Harrison,  163  Ala. 
304,  313,  50  So.  284. 

18.  Yerkes  v.  Crum,  2  N.  D.  72,  49 
N.  W.  422. 

19.  Troy  Grocery  Co.  v.  Potter  & 
Wrightington,  139  Ala.  359,  36  So.  12; 
Troy  Fertilizer  Co.  v.  State,  134  Ala, 
333,  32  So.  618. 

Reason. — Though  the  plea  sets  up  no 
valid  defense,  it  is  prejudicial  error  to 
sustain  the  motion  to  strike  as  other- 
wise the  office  of  a  demurrer  would  be 
practically  dispensed  with.  The  demur- 
rer would  point  out  the  objection  in 
order  that  the  pleader  might  amend. 
Troy  Fertilizer  Co.  v.  State,  134  Ala. 
333,  32  So.  618. 

20.  Dixon  Crucible  Co.  v.  New  York 
City  Steel  Works,  57  Barb.  (N.  T.) 
447. 
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the  appropriate  method  of  raising  the  objection  that  a  pleading  i? 
frivolous.21  And  in  some  states  a  motion  for  judgment  rather  than  a 
motion  to  strike,  is  the  proper  practice.22 

(II.)  Whole  Pleading  Must  Be  Frivolous.  —  Statutes  or  rules  of  court 
authorizing  the  striking  out  of  frivolous  pleadings,  contemplate  a  mo- 
tion to  strike  out,  not  a  portion  of  a  pleading,  but  the  whole23  or  an 
entire  defense.2*  If  the  pleading  or  defense  is  not  irrelevant  or  friv- 
olous as  a  whole,  a  motion  to  strike  out  the  irrelevant  averments  is  the 
proper  remedy.25  But  a  motion  to  strike  out  one  defense  as  frivolous 
or  irrelevant  may  be  combined  with  a  motion  to  make  another  defense 
more  definite  and  certain.26 

e.  The  Motion.—  (I.)  Time  for  Making.  — A  motion  to  strike  a  friv- 
olous plea  may  be  made  after  a  reply,27  or  demurrer  to  it.28  Upon 
the  same  principle,  a  motion  to  strike  out  a  frivolous  demurrer  is  per- 
missible even  after  joinder  in  demurrer,29  and  even  after  being  set 
down  for  argument.30  But  a  motion  to  strike  has  been  held  too  late 
after  the  pleadings  are  closed  and  the  case  set  for  trial.31 

(II.)  Contents  of  Notice. —  While  the  grounds  of  the  motion  need  not 
be  stated  in  all  jurisdictions,32  in  some  it  is  necessary  that  they  be  set 


21.  Mffligan  v.  Pollard,  112  Ala.  465, 
20  So.  620. 

22.  Owens  v.  Hudnut  's  Pharmacy,  20 
Civ.  Proc.  145,  12  N.  Y.  Supp.  700.  See 
infra,  II,  B,  3. 

23.  Cal. — Continental,  etc.  Assn.  <o. 
Boggess,  145  Cal.  30,  78  Pac.  245.  Ore. 
Brown  v.  Baker,  39  Ore.  66,  65  Pac. 
799,  66  Pae.  193.  S.  C— Gray  v.  Gidiere, 
i  Strobh.  L.  438,  rule  of  court. 

24.  National  Dist.  Co.  v.  Cream  City 
Imp.  Co.,  86  Wis.  352,  56  N.  W.  864,  39 
Am.  St.  Rep.  902. 

25.  Continental,  etc.  Assn.  v.  Bog- 
gess, 145  Cal.  30,  78  Pac.  245.  See  gen- 
erally the  title  "Surplusage  and  Scan- 
dal," 

26.  National  Distilling  Co.  v.  Cream 
City  Imp.  Co.,  86  "Wis.  352,  56  N.  W. 
864,  39  Am.  St.  Eep.  902. 

27.  Grant  v.  Jennings,  1  Coldw. 
(Term.)  53. 

Objection  to  a  plea  in  short  as  friv- 
olous cannot  be  taken,  after  verdict. 
Grant  v.  Jennings,  1  Coldw.  (Tenn.) 
53, 

28.  Hogencamp  v.  Ackerman,  24  N. 
J.  L.  133,  following  Allen  v.  Wheeler,  21 
N.  J.  L.  93.  Compare  Marlow  v.  Ha- 
mer,  6  How.  (Miss.)  189,  wherein  the 
court  said:  "Although  the  plea  is  not 
a  good  one,  as  seems  to  be  admitted  by 
the  counsel,  yet  the  plaintiff,  having 
demurred  to  it,  instead  of  moving  the 
eourt  to  treat  it  as  a  nullity,  or  to 
strike  it  from  the  papers  as  frivolous, 


cannot  now  be  permitted  to  treat  it  as 
a  nullity  or  as  frivolous." 

29.  Allen  v.  Wheeler,  21  N.  J.  I/. 
93. 

Setting  Aside  Frivolous  Demurrer. 
In  Cutts  l>.  Surridge,  9  Q.  B.  1014,  58 
E.  C.  L.  1015,  115  Eng.  Reprint  1564, 
which  was  an  application  to  discharge 
an  order  for  setting  aside  as  frivolous 
the  plaintiff's  demurrers  to  three  of 
the  defendant's  pleas,  the  court  said: 
"Secondly,  a  frivolous  demurrer  was 
said  to  be  of  the  nature  of  an  ir- 
regularity, and  to  have  been  waived  in 
this  case  by  the  defendants  asking  for 
time  to  join  in  demurrer.  We  think 
that  it  is  not  an  irregularity,  but  an 
improper  proceeding,  which  the  court 
in  its  discretion  may  set  aside  at  any 
time.  And  we  think  the  delay  here 
affords  no  reason  for  the  judge  re- 
fusing this  application,  even  if  we  can 
review  his  decision  in  this  respect." 

30.  See  Allen  v.  Wheeler,  21  N.  J. 
L.  93. 

31.  Cross  v.  Howe,  62  L.  J.  Ch.  342 
(motion  to  strike  plaintiff's  statement 
of  claim).  But  see  Grant  v.  Jennings, 
1  Coldw.  (Tenn.)  53,  and  the  title 
"Motions."  Compare  Kirschbaum  v. 
Eschmann,  205  N.  Y.  127,  98  ST.  E. 
328. 

32.  Alabama,  etc.  R.  Co.  v.  Clark, 
136  Ala.  450,  34  So.  917,  wherein  the 
court    said:    "Section    3286    (Code    of 

,  1896)'  provides  for  a  motion  to  strike, 
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forth,83  and  it  is  certainly,  the  hetter  practice  to  state  in  the  notice  on 
what  ground  the  party  applies.3* 

3.  Motion  for  judgment  on  Frivolous  Pleading.  —  a.  In  General. 
The  remedy  prescribed  by  statutes  in  some  states  in  case  of  a  frivolous 
pleading,  is  a  summary  application  to  the  court  for  judgment  upon 
the  answer  or  other  pleading  as  frivolous.35  Of  course,  if  the  complaint 
does  not  state  a  cause  of  action,  though  the  answer  be  frivolous,  judg- 


where  the  pleading  is  'unnecessarily  pro- 
lix,' 'irrelevant,'  or  'frivolous.'  The 
motion  to  strike  in  the  present  case 
was  general,  no  ground  being  stated, 
nor  as  for  that  matter,  is  it  necessary 
to  state  the  grounds  of  a  motion  to 
strike,  where  motion  is  the  proper 
remedy. ' ' 

33.  Fry  v.  Tippett,  16  Lea  (Tenn.) 
516,  holding  that  it  is  error,  under 
a  code  section  providing  that  a 
plea  may  be  stricken  out,  upon  mo- 
tion, if  bad,  for  "duplicity,"  "pro- 
lixity," "  irrelevancy,"  or  "friv- 
olousness,"  to  strike  out  a  plea  with- 
out the  assignment  of  one  of  these  rea- 
sons. And  see  generally  the  title 
"Motions." 

"The  order  ought,  undoubtedly,  to 
state  the  grounds  of  the  application, 
that  the  opposite  party  may  know  what 
he  is  to  meet. ' '  Jennett  v.  Boss,  3 
Nova   Scotia    (Can.)    232. 

On  motion  to  strike  a  defense  as  friv- 
olous, where  this  is  not  the  proper 
remedy,  the  defense  cannot  be  stricken 
as  sham  though  another  statute  author- 
izes a  sham  defense  to  be  stricken. 
Johnston  v.  Simpson-Crawford  Co.,  115 
N.  Y.  Supp.  141. 

34.  Bailey  v.  Lane,  21  How.  Pr.  (N. 
Y.)   475. 

Where  a  party  moved  to  strike  out  a 
plea  as  false  and  frivolous,  his  notice 
not  specifying  any  ground  for  the  mo- 
tion, and  his  affidavits  alleging  only 
that  the  pleas  were  false,  he  could  not 
avail  himself  of  the  objection  of  friv- 
olousness.  Maury  v.  Van  Arnum,  1 
Hill  (N.  Y.)  370. 

But  it  is  no  abjection  that  a  notice 
of  motion  to  strike  out  several  an- 
swers as  frivolous,  and  also  as  sham, 
does  not  specify  which  is  moved  as  sham 
and  which  as  frivolous.  People  v.  Mc- 
Cumber,  18  N.  Y.  315,  72  Am.  Dec. 
515;  Bailey  v.  Lane,  21  How.  Pr.  (N.  Y.) 
475. 

35.  XJ.  S. — Peacock,  etc.  Co.  v.  Wil- 
liams, 110  Fed.  915,  South  Carolina. 
Mont.— Rev.  Codes,  1907,   §6567;    Code' 
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Civ.  Proc,  §741;  Moore  v.  Murray,  30 
Mont.  13,  75  Pac.  516.  N.  Y.— Code 
Civ.  Proc,  §537;  Strong  v.  Sproul,  53 
N.  Y.  497;  Manning  v.  Tyler,  21  N.  Y. 
567;  Barwin  Realty  Co.  v.  Union  Stove 
Works,  146  App.  Div.  319,  130  N.  Y. 
Supp.  781;  Delmar  v.  Kinderhook  Knit- 
ting Co.,  134  App.  Div.  558,  119  N.  Y. 
Supp.  705;  Rochkind  v.  Perlman,  123 
App.  Div.  808,  108  N.  Y.  Supp.  224, 
dissenting  opinion,  p.  1151;  Anderson 
v.  McNeely,  120  App.  Div.  676,  105 
N.  Y.  'Supp.  278;  Reese  v.  Walworth, 
61  App.  Div.  64,  69  N.  Y.  Supp.  1115. 
N.  C.— Code,  1905,  §560;  Parker  v. 
North  Carolina  R.  Co.,  150  N.  C.  433, 
64  S.  E.  186;  Morgan  v.  Harris,  141 
N.  C.  358,  54  S.  E.  381;  Abbott  V. 
Hancock,  123  N.  C.  89,  31  S.  E.  271; 
First  Nat.  Bank  v.  Pearson,  119  N.  C. 
494,  26  S.  E.  46;  Howell  v.  Ferguson, 
87  N.  C.  113;  Johnston  v.  Pate,  83 
N.  C.  110;  Erwin  v.  Lowery,  64  N.  C. 
321.  N.  D. — Sigmund  v.  Bank  of  Minot, 
4  N.  D.  164,  59  N.  W.  966.  S.  C— Code 
Civ.  Proc,  1902,  §268;  Badham  v.  Brab- 
ham, 54  S.  C.  400,  32  S.  E.  444;  Tharin 
v.  Seabrook,  6  S.  C.  113;  Win  v. 
Waring,  2  Brev.  428.-  S.  D— Fargo  v. 
Vincent,  6  S.  D.  209,  60  N.  W.  858. 
Wis. — Foote  v.  Carpenter,  7  Wis.  395; 
Farmers,  etc.  Bank  v.  Sawyer,  7  Wis. 
379;  Grubb  v.  Remington^  7  Wis.  349, 
and  generally  the  statutes  of  the  sev- 
eral states. 

Raason  of  Rule. — "No  party  has  a 
right  to  demand  the  serious  considera- 
tion of  a  court  upon  a  matter  of 
frivolity,  and,  if  he  attempts  to  do 
so,  he  must  abide  the  consequences.  He 
may  claim  indulgence  for  mistakes 
when  he  has  observed  good  faith  in  his 
practice,  and  courts  of  late  are  liberal 
in  extending  all  proper  indulgence  in 
such  cases  in  furtherance  of  justice. 
But  when  a  party  trifles  with  the  forms 
of  administration  by  the  expenditure 
of  his  day  in  court  in  mere  frivolity, 
he  has  forfeited  all  claim  to  those 
favors  which  the  law  concedes  to  un- 
intentional errors.     Hence  it  is  but  a 
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ment  cannot  be  rendered  for  plaintiff.86  A  motion  to  strike  a  pleading 
as  frivolous  is  not  an  appropriate  remedy  under  these  statutory  provis- 
ions.37 

b.  Concurrent  With  Motion  for  Judgment  on  Pleadings.  —  This 
statutory  motion  for  judgment  on  a  frivolous  answer  or  other  pleading 
is  not  abrogated  by  a  provision  authorizing  a  motion  for  judgment  on 
the  pleadings.38 

c.  When  Available.  —  The  courts  do  not  encourage  the  practice  of 
moving  for  judgment  upon  an  answer  or  demurrer  as  being  frivolous,39 
and  if  it  raises  a  question,  whether  of  law  or  fact,  fit  for  consideration 
or  discussion,  a  judgment  upon  that  ground  will  be  denied.40  The  rem- 
edy is  only  available  when  the  answer  or  other  pleading  as  a  whole  is 
frivplous,41  except,  perhaps,  where  the  claim  may  be  severed  and  a  por- 


just  consequence  of  his  folly  that  judg- 
ment shall  pass,  as  for  want  of  plea 
or  answer  when  he"  has  wasted  the 
day  given  for  a  defense,  by  the  inter- 
position of  matters  wholly  ineffectual 
in  the  case,  and  which  deserve  no 
consideration."  Grubb  v.  Bemington, 
7  Wis.  349. 

Summary  Proceeding.  —  The  motion 
for  judgment  on  account  of  the  friv- 
olousness  of  a  pleading  is  a  very  sum- 
mary proceeding.  '  Shearman  v.  New 
York  Central  Mills,  1  Abb.  Pr.  (N.  Y.) 
187. 

36.  Munger  v.  Shannon,  61  N.  Y. 
251;  Van  Alstyne  v.  Preday,  41  N.  Y. 
174;  MeMoran  v.  Lange,  25  App.  Div. 
11,  48  N.  Y.  Supp.  1000;  Beal  v.  Union 
Paper  Box  Co.,  4  N.  Y.  Civ.  Proc.  18; 
McKnight  v.  Hunt,  3  Duer  (N.  Y.) 
615.  And  see  Wilkin  v.  Baplee,  52 
N.  Y.  248,  wherein  the  court  said: 
"This  complaint  is  defective,  and  the 
defendants  upon  this  motion  can  have 
the  benefit  of  that  objection  (Van  Al- 
styne v.  Preday,  41  N.  Y.  174).  The 
difficulty,  however,  is  that  the  answer 
supplies  the  defects  of  the  complaint, 
and,  while  the  answer  is  clearly  bad, 
it  may  be  doubtful  whether  the  plain- 
tiffs, while  asking  for  judgment  be- 
cause of  the  palpable  badness  of  the 
answer,  can  avail  themselves  of  any 
of  the  averments  to  cure  the  defects 
of  their  complaint.  But,  as  the  order 
is  not  appealable,  this  court  cannot 
pass  upon  the  merits  of  the  pleadings." 
Compare  Hogencamp  v.  Ackerman,  24 
N.  J.  L.  133! 

37.  Carpenter  v.  Bell,  1  Bobt.  (N. 
Y.)  711;  Barwin  Bealty  Co.  v.  Union 
Stove  Works,  146  App.  Div.  319,  130 
N.  Y.  Supp.  781;  Beese  v.  Walworth, 
61  App.  Div.  64,  69  N.  Y.  Supp.  1115; 


Siriani  v.  Deutsch,  12  Misc.  213,  34  N. 
Y.  Supp.  26;  Johnston  v.  Simpson-Craw- 
ford Co.,  115  N.  Y.  Supp.  141. 

.For  remedy  by  motion  to  strike,  see 
supra,  IV,  A,  2. 

38.  Weil  v.  Harburger,  67  Misc.  227, 
124  N.  Y.  Supp.  473. 

39.  Weil  v.  Harburger,  67  Misc.  227, 
124  N.  Y.  'Supp.  473;  New  Bern  Bank- 
ing, etc.  Co.  v.  Duffy,  156  N.  C.  S3, 
72  S.  E.  96;  Campbell  v.  Patton,  113 
N.  0.  481,  18  S.  E.  687;  Womble  v. 
Praps,  77  N.  C.  198;  Swepson  v.  Har- 
vey,  66   N.   C.  436. 

40.  New  Bern  Banking,  etc.  Co.  <o. 
Duffy,  156  N.  C.  83,  72  S.  E.  96.  See 
Kirschbaum  v.  Eschmann,  205  N.  Y. 
127,  98  N.  E.  328. 

41.  TJ.  S. — Peacock,  etc.  Co.  v.  Wil- 
liams, 110  Fed.  915.  N.  Y. — Munger  v. 
Shannon,  61  N.  Y.  251,  260;  Strong  v. 
Sproul,  53  N.  Y.  497,  reversing  4  Daly 
326;  Van  Valen  v.  Lapham,  13  How. 
Pr.  240,  affirmed,  5  Duer  689;  Beese 
v.  Walworth,  61  App.  Div.  64,  69  N. 
Y.  Supp.  1115;  ■  Laurie  v.  Duer,  30 
Misc.  154,  61  N.  Y.  Supp.  930;  Siriani 
v.  Deutsch,  12  Misc.  213,  34  N.  Y.  Supp. 
26.  S.  C— Grayson  v.  Harris,  37  S.  C. 
606,  16  S.  E.  154;  American,  etc.  Co.  v. 
Hill,  27  S.  C.  164,  3  S.  E.  82;  Tharin  v. 
Seabrook,  6  S.  C.  113,  118;  Boylston  v. 
Crews,  2  S.  C.  422. 

In  order  to  demand  judgment  upon 
an  answer  or  other  pleading  as  friv- 
olous, the  objection  of  frivolousness 
must  extend  to  and  embrace  the  whole 
pleading  objected  to,  so  that  nothing 
is  left  of  the  pleading  that  can  entitle 
the  party  to  a  trial.  Tharin  v.  Seabrook, 
6  S.  C.  113. 

As  to  when  an  answer  is  frivolous,  see 
supra,  I,  B. 
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tion  of  the  desired  relief  granted.42  Whenever  it  is  necessary  before 
awarding  judgment  to  examine  all  the  pleadings,  it  is  not  proper  to 
grant  a  motion  for  judgment  on  account  of  the  frivolousness  of  the 
last  pleading.43  The  moving  party  does  not  lose  his  right  to  relief  by 
answering  the  frivolous  pleading,44  nor  by  the  action  of  the  adverse 
party  in  giving  a  notice  of  trial  of  an  issue  of  law  upon  demurrer.45 

d.  Time  for  Making.  —  The  motion  for  judgment  upon  the  pleading 
as  frivolous  need  not  be  made  within  any  time  limit,  unless  prescribed 
by  statute.46  It  may  be  made  at  the  time  of  serving  a  written  demur- 
rer,47 or  before  the  time  to  amend  has  expired,  where  no  application  to 
amend  is  made,48  or  after  a  reply  to  a  frivolous  answer,49  and  even 
at  the  trial  if  it  is  of  such  character  as  to  show  conclusively  that  it  is 
frivolous.60 


Where  the  answer  contains  a'  good  de- 
fease besides  one  which  is  frivolous, 
plaintiff  is  not  entitled  to  judgment. 
Strong  v.  Sproul,  53  N.  Y.  497;  Thomp- 
son v.  Erie  B.  'Co.,  45  N.  Y.  468;  Soper 
v.  St.  Eegis  Paper  Co.,  76  App.  Div. 
403,  78-  N.  Y.  Supp.  782;  Eeese  v.  Wal- 
worth, 61  App.  Div.  64,  69  N.  Y.  Supp. 
1115;  Colt  v.  Davis,  50  Hun  366,  3  N. 
Y.  Supp.  354;  Wilcox  v.  Home  Life  Ins. 
Co.,  117  N.  Y.  Supp.  937. 

The  reason  is  that  the  statute  refers 
to  a  frivolous  "answer,"  and  there 
is  a  clear  distinction  both  in  the  stat- 
utes and  in  popular  legal  phraseology 
between  an  "answer"  and  a  "single 
defense"  making  a  part  of  an  answer. 
Strong  v.  Sproul,  53  N.  Y.  497. 

42.  Where  a  partial  defense  is 
authorized  by  the  code,  and  it  is  friv- 
olous, the  above  rule  "should  not  pre- 
vent the  plaintiff  from  obtaining  judg- 
ment upon  that  part  of  his  claim  which 
is  only  met  by  a  worthless  answer;  he 
should,  upon  motion,  be  allowed  to  enter 
judgment  for  the  undefended  part  of 
his  demand,  and  the  action  should  be 
severed  and  should  continue  as  to  the 
defended  part."  Landon,  J.,  in  con- 
curring opinion  to  Colt  v.  Davis,  50  Hun 
366,  16  Civ.  Proc.  180,  3  N.  Y.  Supp. 
354. 

43.  Henriques  v.  Trowbridge,  27  App. 
Div.  18,  50  N.  Y.  Supp.  108. 

Judgment  cannot  be  given  upon  a 
frivolous  demurrer  to  a  supplemental 
complaint,  while  the  issues  presented 
by  the  original  complaint  and  answer 
are  undetermined.  People  v.  Westches- 
ter Traction  Co.,  56  Misc.  364,  106  N. 
Y.  Supp.  389. 

44.  Soper  v.  St.  Eegis  Paper  Co.,  76 
App.  Div.  409,  78  N.  Y.  Supp.  782; 
Place    v.   Bleyl,    45   App.   Div.    17,    60 
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N.  Y.  Supp.   800;  Stokes  v.  Hagar,  1 
N.  Y.  Code  84. 

45.  McCarron  v.  Cahill,  15  Abb.  N. 
C.    (N.   Y.)    282. 

46.  Darrow  v.  Miller,  5  How.  Pr. 
(N.  Y.)  247.  Compare  Van  Valen  v. 
Lapham,  13  How.  Pr.  (N.  Y.)  240. 

47.  Badham  v.  Brabham,  54  S.  C. 
400,  32  S.  E.  444. 

48.  Lee  v.  Jacob,  38  App.  Div.  531, 
56  N.  Y.  Supp.  645;  Boss  v.  Eoss,  25 
Hun   (N.  Y.)    642. 

When  the  plaintiff  gives  notice  of  a 
motion  for  judgment,  on  account  of  the 
frivolousness  of  the  answer,  the  defend- 
ant, if  the  time  to  amend  has  not  ex- 
pired, may  amend,  as  a  matter  of 
course.  Service  _  of  the  amended  an- 
swer before  the  time  specified,  in  the 
notice  for  hearing  the  motion,  will  be 
an  answer  to  it.  Burrall  v.  Moore,  5 
Duer  (N.  Y.)   654. 

49.  Soper  v.  St.  Eegis  Paper  Co.,  76 
App.  Div.  409,  78  N.  Y.  Supp.  782; 
Stokes  v.  Hagar,  1  N.  Y.  Code  84. 

50.  "It  is  clearly  proper,  ...  to 
grant  judgment  upon  the  pleadings 
when  the  only  denials  in  an  answer  are 
denials  of  knowledge  or  information 
sufficient  to  form  a  belief  with  respect 
to  matters  which  are  unmistakably 
within  the  knowledge  of  the  defend- 
ant who  interposes  such  an  answer,  In 
such  a  case  it  is  of  no  practical  im- 
portance whether  there  is  a  motion  be- 
fore trial  to  strike  out  the  answer  as 
sham  or  frivolous;  or  whether  a  mo- 
tion is  made  at  the  trial  for  judgment 
on  the  pleadings,  because  the  result  in 
either  case  will  be  the  same."  Kirseh- 
baum  v.  Eschmann,  205  N.  Y.  127,  98 
N.  E.  328,  quoted  in  Cerlian  1).  Bacon, 
155  App.  Div.  118,  140  N.  Y.  Supp.  47. 
See  DaMstrom  v.  Gemunder,  198  N.  Y. 
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e.  Notice  and  Contents  of  Motion.  —  The  statutes  generally  provide 
for  a  certain  number  of  days'  notice  of  the  motion  for  judgment  upon 
the  pleading  as  frivolous51  which  must  be  given  for  the  full  period 
specified  by  the  statute.52  Such  statutes,  however,  do  not  preclude  the 
court  from  exercising  its  inherent  power  to  strike 'a  frivolous  pleading 
on  its  own  motion  without  notice  or  motion.53 

Contents  of  Notice. —  Though  the  statute  does  not  prescribe  that  the 
notice  shall  state  that  the  motion  is  based  upon  the  ground  of  f  rivolous- 
ness  in  the  pleading,  it  should  properly  do  so,51  and  should  state  that 
the  moving  party  will  ask  for  "judgment"  or  "relief"  upon  this 
ground.55  In  addition  to  asking  for  judgment  on  a  pleading  upon  the 
ground  of  its  frivolousness,  the  notice  of  motion  may  ask  to  have  cer- 


449,  92  N.  E.  106,  19  Am.  &  Eng.  Ann. 
Cas.  771. 

51.  Mont.— Rev.  Codes,  1907,  §6567; 
Code  Civ.  Proc,  §741  (five  days) ;  Moore 
v.  Murray,  30'  Mont.  13,  75  Pae.  515. 
N.  Y.— §537  C.  C.  P.  (not  less  than 
five  days);  Beal  v.  Union  Paper  Box 
Co.,  4  Civ.  Proc.  IS;  Kelly  v.  Barnett, 
16  How.  Pr.  135;  Lefferts  v.  Snediker,  1 
Abb.  Pr.  41;  Singleton  v.  Thornton,  9 
N.  T.  St.  600.  Wis.— Foote  v.  Carpen- 
ter, 7  Wis.  395  (five  days),  and  gen- 
erally the  statutes  of  the  several  states. 

In  North  Carolina. — See  Clayton  v. 
Jones,  68  N.  C.  497;  Erwin  v.  Lowery, 
64  N.  O."  321. 

Notice  of  Particular  Date. — Where  a 
notice  of  application  for  judgment  for 
frivolousness  of  the  answer  was  given 
for  a  specified  day,  at  the  opening  of 
court,  on  that  day,  and  on  that  day 
the  court  was  not  in  session,  the  ap- 
plication was  permitted  on  the  next 
motion  day,  without  further  notice. 
Piatt  v.  Robinson,  10  Wis.  128. 

52.  Beal  v.  Union  Paper  Box  Co.,  4 
N.  T.  Civ.  Proc.  18;  Lefferts  v.  Sne- 
diker, 1  Abb.  Pr.  (N.  Y.)  41;  Foote  v. 
Carpenter,  7  Wis.  395. 

The  time  cannot  be  shortened,  though 
good  cause  Tje  shown  therefor,  unless 
expressly  authorized  by  statute.  Beal 
v.  Union  Paper  Box  Co.,  4  N.  Y.  Civ. 
Proc.  18;  Poote  v.  Carpenter,  7  Wis. 
395  (two  days '  notice  insufficient  where 
statute  required  five). 

53.  Mt.  Pleasant  Cemetery  Co.  v. 
Erie  R.  Co.,  74  N.  J.  L.  100,  65  Atl. 

54.  Cerlian  i>.  Bacon,  155  App.  Div. 
118,  140  N.  Y.  Supp.  47. 

A  notice  of  motion  for  judgment  on 
the  pleadings  is  insufficient  to  author- 
ize a  judgment  for  frivolousness  in  the 
pleading   (Cerlian  v.   Bacon,   155   App. 


Div.  118,  140  N.  Y.  Supp.  47),  except 
in  cases  where  the  answer  is  a  mere 
nullity  by  reason  of  sufficient  denials  of 
matter  unmistakably  within  the  knowl- 
edge of  the  pleader,  in  which  case  the 
mode  of  procedure  is  immaterial,  be- 
cause the  result  in  either  case  is  the 
same.  Kirschbaum  v.  Esehmann,  205 
N.  Y.  127,  98  N.  E.  328;  Cerlian  v. 
Bacon,  155  App.  Div.  118,  140  N.  Y. 
Supp.  47. 

A  motion  for  judgment  on  a  friv- 
olous demurrer  and  for  general  relief 
may  be  considered  as  a  motion  for 
judgment  on  the  pleadings.  Posner  v. 
Rosenberg,  149  App.  Div.  272,  133  N. 
Y.  Supp.  704. 

55.  Rae  v.  Washington  M.  Ins.  Co., 
6  How.  Pr.  (N.  Y.)  21 ;  Darrow  v.  Mil- 
ler, 5  How.  Pr.  (N.  Y.)  247. 

And  not  that  the  pleading  be  stricken 
out  as  frivolous,  and  for  such  other 
' '  order ' '  as  the  court  may  deem 
proper.  Bae  v.  Washington  M.  Ins. 
Co.,  6  How.  Pr.  (N.  Y.)  21;  Darrow 
v.  Miller,  5  How.  Pr.  (N.  Y.)  247  (as 
"order"  excludes  idea  of  judgment). 

An  application  for  an  order  that  a 
demurrer  be  stricken  out  as  "irregular 
and  frivolous"  is  not  a  motion  for 
judgment  on  the  demurrer,  and  cannot 
be  granted  as  such,  where  there  is  no 
prayer  for  general  relief.  Rae  v. 
Wash.  Mut.  Ins.  Co.,  6  How.  Pr.  (N.  Y.) 
21.  Compare,  Guth  v.  Lubaeh,  73  Wis. 
131,  40  N.  W.  681,  wherein  it  was 
held  that  a  motion  for  judgment  on 
the  ground  that  a  demurrer  interposed 
to  the  complaint  is  frivolous  is  in  sub- 
stance and  legal  effect  a  motion  to 
strike  out  the  demurrer. 

A  motion  to  strike  a  defense  upon 
the  ground  that  it  is  "irrelevant,  re- 
dundant, frivolous  and  raises  no  issue," 
must  be  construed  as  'based  upon  the 
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tain  irrelevant  and  redundant  matters  stricken  out,56  or  judgment  may 
be  sought  upon  one  defense  as  frivolous  and  to  have  the  other  defense 
stricken  out  as  sham-.57 

f .  Questions  Presented.  —  On  a  motion  for  judgment,  on  account 
of  the  frivolousness  of  the  answer,  the  only  question  is,  does  it  deny 
any  material  allegation  of  the  complaint  or  set  up  any  defense.58  The 
sufficiency  of  the  answer  is  not  presented  on  such  a  motion,  but  upon  a 
demurrer.69 

For  all  the  purposes  of  the  motion  the  answer  is  assumed  to  be  true.60 

g.  Effect  of  Motion.  —  The  frivolous  pleading  in  such  ease  is  not 
stricken  out,  but  remains  upon  the  record  and  becomes  a  part  of  the 
judgment  roll.61 

4.  Refusing  Leave  To  File.  —  If  a  pleading  may  be  filed  only  on 
obtaining  leave  of  court,  as  in  the  case  of  a  supplemental  pleading,  the 
court  may  refuse  leave  to  file  a  pleading  manifestly  frivolous.e2 


ground  of  irrelevancy  and  redundancy 
where  a  motion  to  strike  a  defense  as 
frivolous  is  not  an  appropriate  remedy. 
Johnston  v.  Simpson-Crawford  Co.,  115 
N.  Y.  Supp.  141. 

56.  People  v.  McCumfoer,  18  N.  T. 
315,  72  Am.  Dec.  515,  affirming  27  Barb. 
632. 

57.  Com.  Bank  of  Rochester  v.  Spen- 
cer, 76  N.  Y.  155;  Newman  v.  Super- 
visors of  Iivingston  Co.,  45  N.  Y.  676; 
Kay  v.  Whittaker,  44  N.  Y.  565;  People 
v.  McCumber,  18  N.  Y.  315,  72  Am. 
Dec.  515,  affirming  27  Barb.  632;  Adams 
v.  McPartlin,  11  Abb.  N.  C.  (N.  Y.) 
369;  Bailey  v.  Lane,  13  Abb.  Pr.  (N. 
Y.)   354,  21  How.  Pr.  475. 

"The  practice  is  calculated  to  save 
expense  and  delay;  it  can  work  no  em- 
barrassment or  injustice,  and  I  think 
it  should  be  not  only  allowed  but  en- 
couraged." People  v.  McCumber,  18 
N.  Y.  315,  326,  72  Am.  Dec.  515.     ' 

A  notice  seeking  judgment  on  an 
answer  containing  several  defenses  as 
frivolous,  or  seeking  to  strike  out  some 
or  all  as  sham  and  irrelevant,  need 
not  specify  therein  which  are  friv- 
olous and  which  sham  or  irrelevant, 
though  it  is  better  practice  to  do  so. 
Bailey  v.  Lane,  13  Abb.  Pr.  (N.  Y.) 
354,  21  How.  Pr.  475. 

58.  Livingston  v.  Hammer,  7  Bosw. 
(N.  Y.)  670;  Soper  v.  St.  Regis  Paper 
Co.,  76  App.  Div.  409,  78  N.  Y.  Supp. 
782;  Bedlow  v.  Stillwell,  44  App.  Div. 
557,  61  N.  Y.  Supp.  371. 

59.  Wilkin  v.  Raplee,  52  N.  Y.  248; 
Youngs  v.  Kent,  46  N.  Y.  672;  Bedlow  I 

Vol.  X 


v.  Stillwell,  45  App.  Div.  557,  61  N.  Y. 
Supp.  371. 

It  is  not  the  purpose  of  such  a  mo- 
tion to  enable  the  plaintiff  to  take  ad- 
vantage of  defects  or  inadvertences  in 
the  form  of  pleading.  Boylston  v. 
Crews,  2  S.  C.  422. 

60.  Livingston  v.  Hammer,  7  Bosw. 
(N.  Y.)  670;  Boylston  ».  Crews,  2  S.  0. 
422,  427. 

The  truth  or  falsity  of  an  answer  can- 
not be  determined  upon  a  motion  made 
solely  on  the  ground  that  the  answer 
is  frivolous.  Metraz  v.  Pearsall,  5  AM). 
N.  C.  (N.  Y.)  90;  Hill  v.  Warner,  39 
App.  Div.  424,  57  N.  Y.  Supp.  355; 
Newton  v.  Gould,  14  N.  Y.  St.  397; 
Boylston  v.  Crews,  2  S.  C.  422,  427. 

61.  Com.  Bank  of  Rochester  v.  Spen- 
cer, 76  N.  Y.  155;  Strong  v.  Sproul, 
53  N.  Y.  497;  Briggs  v.  Bergen,  23  N. 
Y.  162;  Halliday  v.  Barber,  38  Misc. 
116,  77  N.  Y.  Supp.  98;  Farmers',  etc. 
Bank  v.  Rogers,  3  N.  Y.  Supp.  50. 

62.  Hoyt  v.  Sheldon,  4  Abb.  Pr.  (N. 
Y.)  59;  Mitchell  v.  Allen,  25  Hun  (N. 
Y.)  543;  Gerstein  v.  Fisher,  12  Mise. 
211,  33  N.  Y.  Supp.  1120;  Purdy  v. 
Manhattan  R.  Co.,  11  Misc.  394,  32 
N.  Y.  Supp.  275. 

' '  While  it  is  true  that  in  general  the 
proposed  supplemental  pleading  is  not 
passed  upon  on  a  motion  for  leave  to 
serve  it,  if  the  motion  is  timely  made, 
and  made  in  good  faith,  still,  if  the 
proposed  defense  is  manifestly  friv- 
olous or  immaterial,  the  court  is  justi- 
fied in  denying  the  motion.  See  Wil- 
liams v.  Hays,  17  Civ.  Proe.  97."  Ger- 
stein v.  Fisher,  12  Misc.  211,  33  N.  Y. 
Supp.   1120. 
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5.  Demurrer.63  —  Frivolousness  as  such  in  a  pleading  is  not  made 
a  ground  of  demurrer  under  the  codes,  and  therefore  objection  on  this 
ground  cannot  be  made  by  demurrer.64  A  frivolous  pleading  may  be 
demurred  to  as  insufficient.05 

C.  Against  Sham  Pleadings.  —  1.  Disregarding  Pleading  and 
Entering  Judgment.  —  Under  the  English  practice,  where  a  sham  plea 
had  been  interposed,  the  court,  upon  special  application  showing  its 
falsity  either  by  the  record  or  uncontradicted  affidavits,  allowed  judg- 
ment to  be  entered  as  for  want  of  a  plea.66  And  in  at  least  one  of  our 
states,  a  false  plea  may  be  disregarded  as  a  nullity  and  judgment  en- 
tered by  default.67 

2.  Striking  Out  Pleading.  —  a.  Power  To  Strike.  —  The  court 
has  inherent  power  to  strike  a  pleading  shown  to  be  false  or  sham.68 


63.  See  generally  the  title  "Demur- 
rer," Vol.  6,  p.  845. 

64.  Ala.— Milligan  v.  Pollard,  112 
Ala.  465,  20  So.  620.  la. — Williams  v. 
Williams,  115  Iowa  520,  88  N.  W.  1057. 
Ohio. — Fosdick  v.  Kingdoods,  5  Ohio  N. 
P.  330.    And  see  supra,  n,  B,  2. 

65.  See  the  following  cases:  Ala. 
Elliott  v.  Bslava,  3  Ala.  568;  Sadler  v. 
Fisher,  3  Ala.  200.  Ind.— Clark  v.  Jef- 
fersonville,  etc.  B.  Co.,  44  Ind.  248. 
Minn. — Morton  v.  Jaekson,  2  Minn.  219. 
Miss. — Anderson  v.  Burke,  6  Smed.  & 
M.  475.  Mo.— North  v.  Nelson,  21  Mo. 
360.  N.  Y.— Falls  v.  Stiekney,  3  Johns. 
541;  Harlow  p.  Hamilton,  6  How.  Pr. 
475;  Lee  Bank  v.  Kitching,  11  Abb. 
Pr.  435;  Collins  v.  Coggill,  7  Bobt.  81, 
89;  Burrall  v.  Moore,  5  Duer  654;  Mat- 
thews v.  Beach,  5  Sandf.  256,  265;  Dick 
ft  Phillips,  41  Hun  603.  N.  C— Dail  & 
Bro.  0.  Harper,  83  N.  C.  4.  S.  C— Win 
v.  Waring,  2  Brev.  428.  Tenn. — Clark 
&  Nance  v.  Bell,  8  Humph.  26. 

66.  Ind.— Budisill  v.  Sill,  4  Blaekf. 
282.  Minn. — Morton  v.  Jackson,  2 
Minn.  219.  Miss. — Thigpen  v.  Missis- 
sippi Cent.  B.  Co.,  32  Miss.  347,  357. 
N.  Y. — Darrow  v.  Miller,  5  How.  Pr. 
247.  Eng.— Bones  v.  Bunter,  1  Chit. 
564,  18  E.  O.  L.  308;  Smith  v.  Back- 
well,  4  Bing.  512,  13  E.  C.  L.  612, 
130  Eng.  Eeprint  865;  Young  v.  Gad- 
derer,  1  Bing.  380,  8  E.  C.  L.  558,  130 
Eng.  Eeprint  154;  Shadwell  v.  Berthoud, 
5  Barn.  &  Aid.  750,  106  Eng.  Eeprint 
1365;  Thomas  v.  Vandermoolen,  2  B.  & 
Aid.  197,  106  Eng.  Beprint  339;  Blewitt 
v.  Marsden,  10  East  237,  103  Eng.  Ee- 
print 765;  Solomons  v.  Lyon,  1  East 
369, 102  Eng.  Eeprint  143. 

An  affidavit  of  the  untruth  of  the 
Pleas  was  a  prerequisite  for  leave  to 
«gn  judgment  as  for  want  of  a  plea, 


unless  the  falsity  was  shown  by  the 
record.  Bones  v.  Bunter,  1  Chit.  564, 
18  E.  C.  L.  308;  Young  v.  Gadderer,  1 
Bing.  380,  8  E.  C.  L.  558,  130  Eng. 
Eeprint  154;  Bones  v.  Punter,  2  B.  & 
Aid.  777,  106  Eng.  Eeprint  549. 

67.  Walter  v.  Walter,  35  N.  J.  L. 
262. 

"The  plaintiff  who  treats  any  plea 
which,  on  its  face,  is  a  good  bar  to 
the  action,  as  a  nullity,  and  enters 
judgment  as  for  want  of  a  plea,  must 
do  so  at  his  peril.  He  must  clearly 
prove  his  right  so  to  treat  the  plea  at 
the  risk  of  delay  and  costs,  and,  per- 
haps, an  action  for  damages.  The  court 
will  not  try  the  case  on  affidavits  nor 
allow  the  pleading  to  be  disregarded, 
if  there  is  any  reasonable  probability 
of  its  truth.  In  other  words,  the  falsity 
of  the  plea  must  be  apparent."  Wal- 
ter v.  Walker,  35  N.  J.  L.  262. 

68.  Ind.— Smith  v.  Webb,  5  Blaekf. 
287;  Eudisill  v.  Sill,  4  Blaekf.  282; 
Henderson  v.  Eeed,  1  Blaekf.  347.  Kan. 
In  re  Bartholomew,  41  Kan.  273,  21  Pae. 
275.  Minn. — Barker  v.  Poster,  29  Minn. 
166,  12  N.  W.  460;  Morton  v.  Jaekson, 
2  Minn.  219.    Neb. — Upton  v.  Kennedy, 

36  Neb.  66,  53  N.  W.  1042.    N.  J Mt. 

Pleasant  Cemetery  Co.  v.  Erie  E.  Co., 
74  N.  J.  L.  100,  65  Atl.  192;  Coyken- 
dall  v.  Eobinson,  39  N.  J.  L.  98;  Allen 
v.  Wheeler,  27  N.  J.  L.  93;  Anony- 
mous, 7  N.  J.  L.  160.  Ohio. — White  v. 
Calhoun,  83  Ohio  St.  401,  94  N.  E.  743; 
Werk  v.  Christie,  9  Ohio  C.  C.  439; 
Wertheimer  v.  Morse,  10  Ohio  Dec.  (Ee- 
print) 814.  Tenn. — Clark  &  Nance  v. 
Bell,  8  Humph.  26;  Nelson  v.  Cummins, 
1  Overt.  436;  Burrow  v.  Dickson,  1 
Overt.  366.  Wash. — Larson  v.  Winder, 
14  Wash.  647,  45  Pac.  315.  Eng.— Bal- 
manno  v.  Thompson,  6  Bing.  N.  C.  153, 
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Statutory  provisions  in  most  of  the  states  now  expressly  provide  for 
a  motion  to  strike  sham  answers  or  defenses,69  or  designate  what  plead- 


37  B.  C.  L.  557,  133  Eng.  Reprint  60; 
Bradbury  v.  Emans,  5  Mees.  &  W.  595; 
Bones  v.  Bnnter,  1  Chit.  564,  18  E.  C. 
L.  308;  Richley  v.  Proone,  1  Barn.  & 
Ores.  286,  8  E.  C.  L.  123,  107  Eng.  Re- 
print 107;  Shadwell  v.  Berthoud,  5 
Barn.  &  Aid.  750,  note,  106  Eng.  Re- 
print 1365. 

As  to  kind  of  pleading  which  may 
be  stricken,  see  supra,  II,  A. 

"  'It  is  a  power,'  .  .  .  'simply  to 
inquire  whether  there  is  in  fact  any 
question  to  be  tried,  and  if  there  is  not, 
but  the  defense  is  a  plain  fiction,  to 
strike  out  the  fictitious  defense.'  " 
Gostorfs  v.  Taaffe,  18  Cal.  385. 

Does  Not  Violate  Right  of  Trial  by 
Jury. — The  objection  generally  raised 
is  "that  the  entertaining  of  such  mo- 
tion deprives  defendant  of  his  right  to 
have  his  case  tried  by  a  jury  in  its 
regular  order  and  is  simply  a  short 
cut  to  a  disposition  of  the  case  in  ad- 
vance of  the  other  cases  on  the  docket; 
that  to  sustain  the  judgments  below 
would  give  encouragement  to  a  vicious 
practice,  one  leading  to  vexatious  and 
untimely  interference  with  the  due 
course  of  justice.  But  if  this  objection 
be  a  good  one  as  to  such  motion,  why 
would  it  not  be  equally  good  as  applied 
to  a  demurrer?  ...  It  seems  idle,  in 
this  day,  when  the  efforts  of  lawyers, 
some  of  them  at  least  of  the  highest 
class,  are  being  strenuously  exerted  in 
the  direction  of  securing  a  more  speedy 
administration  of  justice,  to  talk  about 
a  right  of  a  defendant  to  stand  for 
months  and  perhaps  years  upon  a  sham 
defense,  thus  preventing  judgment,  a 
defense  whieh  will  crumble  at  the  first 
assault  upon  it  when  the  case  is  reached. 
The  very  statement  of  the  proposition 
condemns  it.  It  is  simply  a  bold 
proposition,  the  effect  of  which  is  to 
obstruct  the  due  administration  of  jus- 
tice." White  v.  Calhoun,  83  Ohio  St. 
401,  94  N.  E.  743. 

Power  Cannot  Be  Controlled  by  Man- 
damus.— Ex  parte  Davenport,  6  Pet. 
(U.  S.)  661,  8  L.  ed.  537.  See  also, 
Anonymous,  7  N.  J.  L.  160. 

This  Power  Part  of  the  Common  Law. 
White  v.  Calhoun,  83  Ohio  St.  401,  94 
N.  E.  '743.  See  also  Anonymous,  7 
N.  J.  L.  160. 

69.     Cal.— Code     Civ.     Proc,     §453; 
Shasta  Bank  v.  Boyd,  99  Cal.  604,  34 
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Pac.  337;  Gostorfs  v.  Taaffe,  18  CaL 
385.  Colo. — Patrick  v.  McManus,  14 
Colo.  65,  23  Pac.  90;  20  Am.  St.  Eep. 
253;  Steinhauer  v.  Colmar,  11  Colo. 
App.  494,  55  Pac.  291;  Cochrane  v. 
Parker,  5  Colo.  App.  527,  39  Pac.  361; 
Rand  v.  Pantagraph  Co.,  1  Colo.  App. 
270,  28  Pac.  661  (failure  of  considera- 
tion set  up  in  action  on  negotiable 
instrument  in  hands  of  bona  fide  pur- 
chaser). Idaho. — First  Nat.  Bank  v. 
Martin,  6  Idaho  204,  55  Pac.  302;  Cow- 
en  ■».  Harrington,  5  Idaho  329,  48  Pac. 
1059;  Guthrie  v.  Fisher,  2  Idaho  111, 
6  Pac.  111.  Ind.— Clark  v.  Jefferson- 
ville,  etc.  R.  Co.,  44  Ind.  248.  Minn. 
Brown-Forman  Co.  i>.  Peterson,  101 
Minn.  53,  111  N.  W.  733;  Dobson  v. 
Hallowell,  53  Minn.  98,  54  N.  W.  939; 
Barker  v.  Foster,  29  Minn.  166,  12 
N.  W.  460.  Mont. — McDonald  v.  Pincus, 
13  Mont.  83,  32  Pac.  283;  Bank  of 
Commerce  v.  Fuqua,  11  Mont.  285,  28 
Pac.  291,  28  Am.  St.  Rep.  461,  14  L. 
R.  A.  588.  N.  J. — Coykendall  v.  Rob- 
inson, 39  N.  J.  L.  98.  N.  Y.— C.  C.  P. 
§538;  Strong  v.  Sproul,  53  N.  Y.  497; 
McCarty  v.  O'Donnell,  7  Robt.  431; 
Arnold  v.  Arnold,  134  App.  Div.  758, 
119  N.  Y.  Supp.  451.  N.  C— Howell  V. 
Ferguson,  87  N.  C.  113;  Schehan  v.  Ma- 
lone  &  Co.,  71  N.  C.  440.  N.  D.— Gjer- 
stadengen  v.  Hartzell,  8  N.  D.  424,  79 
N.  W.  872.  Ore.— Pacific  Mill  Co.  v. 
Inman,  etc.  Co.,  50  Ore.  22,  90  Pac. 
1099;  Randall  v.  Simmons,  40  Ore.  554, 
67  Pac.  513.  S.  C— Tharin  v.  Seabrook, 
6  S.  C.  113.  Eng. — Remmington  V. 
Scoles,  L.  R.  (1897)  2  Oh.  Div.  1,  66  L. 
J.  Ch.  526,  76  L.  T.  N.  S.  667.  Can. 
Holmes  v.  Taylor,  32  Nova  Scotia  191; 
Chipman  v.  Ritchie,  5  Nova  Scotia  710. 

Under  these  provisions,  the  motion 
should  be  to  strike  out  and  not  in  terms 
for  judgment  (Tharin  v.  Seabrook,  6 
S.  C.  113),  but  a  motion  for  judgment 
upon  the  answer  as  sham  has  been  held 
to  be  in  effect  a  motion  to  strike  out 
and  for  judgment.  Sands  v.  McClay, 
2  Mont.  35,  41;  Guth  v.  Lubach,  73 
Wis.  131,  40  N.  W.  681,  wherein  plead- 
ing was  frivolous. 

Though  the  court  in  its  order  strik- 
ing an  answer  as  false  designates  it 
as  irrelevant,  instead  of  sham,  this 
does  not  affect  the  result.  This  erro- 
neous designation  only  indicates  an 
untenable   reason  for  a  right  conclu- 
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ings  may  be  stricken  as  sham,70  or  provide  generally  any  pleading  may 
be  stricken  as  sham.71  Such  statutes  are  not  a  grant  of  new  power 
but  are  merely  declaratory  of  the  inherent  power  of  the  court.72  Though 
a  statute  allows  the  plaintiff  to  demur  to  one  or  more  of  the  defenses 
set  up  in  an  answer,  this  does  not  preclude  a  motion  to  strike  out  a  de- 
fense as  sham.73 

b.  Power  Should  Be  Carefully  Exercised.  —  This  power  to  strike  a 
pleading  as  sham  should  be  carefully  exercised  and  not  extended  be- 
yond its  just  limits,74  and  should  be  exercised  only  where  it  is  clear 
and  undisputed  that  there  is  no  issue  of  fact  to  be  determined  by  trial,76 
for  where  there  is  a  real  issue  of  fact  the  defendant  is  entitled  to  have 


sion.    Stevens  v.  MeMillin,  37    Minn. 
£09,  35  N.  W.  372. 

70.  See  supra,  II,  A. 

71.  Burns'  Ann.  Ind.  St.,  1908,  p. 
W,  C.  C.  P.,  §361;  Tilden  v.  Louisville, 
etc.  Co.,  157  Ind.  532,  62  N.  E.  31; 
Moore  v.  May,  117  Wis.  192,  94  N.  W. 
45.    See  supra,  II,  A. 

72.  N.  J. — Mt.  Pleasant  Cemetery 
Co.  v.  Erie  B.  Co.,  74  N.  J.  L.  100,  65 
Atl.  192;  Coykendall  v.  Robinson,  39 
N.  J.  L.  98.  N.  T.— Wayland  v.  Ty- 
sen,  45  1ST.  Y.  281,  reversing  9  Abb. 
Pr.  (N.  S.)  79;  Manufacturers  Bank  of 
Rochester  v.  Hitchcock,  14  How.  Pr. 
406.  Ohio.— Wertheimer  v.  Morse,  10 
Ohio  Dec.   (Eeprint)    814. 

73.  President,  etc.  of  Lee  Bank  v. 
Etching,  7  Bosw.  (N.  Y.)  664,  669.  See 
also  Slack  v.  Cotton,  2  E.  D.  Smith 
(N.  T.)  398. 

74.  Cal.— Gostorfs  v.  Taaffe,  18  Cal. 
385.  Colo. — Patriek  v.  McManus,  14 
Colo.  65,  23  Pac.  90,  20  Am.  St.  Eep. 
253.  Fla  — Jackson  Sharp  Co.  v.  Hol- 
land, 14  Fla.  384,  389.  Minn.— Estate 
of  Beckwith  v.  Golden  Eule,  108  Minn. 
89,  121  N.  W.  427;  Brown-Forman  Co.  v. 
Peterson,  101  Minn.  53,  111  N.  W. 
733;  Barker  v.  Foster,  29  Minn.  166, 
12  N.  W.  460.  N.  J.— -Coykendall  v. 
Bobinson,  39  N.  J.  L.  98.  N.  Y  — Hul- 
ber  Co.  v.  McAllester,  1  Misc.  483,  21 
N.  Y.  Supp.  767;  MoOarty  v.  O'Bon- 
nell,  7  Bobt.  431.  Ohio.— White  v.  Cal- 
houn, 83  Ohio  St.  401,  94  N.  E.  743. 
S.  C— Bansom  v.  Anderson,  9  S.  C.  438; 
Tharin  v.  Seabrook,  6  S.  C.  113.  Can. 
Bank  of  Nova  Scotia  V.  Chipman,  7 
Nova  Scotia  521. 

It  is  a  power  simply  to  inquire 
whether  there  is  in  fact  any  question 
to  be  tried,  and  if  there  is  not,  but 
the  defense  is  a  plain  fiction,  to  strike 
out  the  fictitious  defense.  Where  a  de- 
fendant, on  a  motion  to  strike  out  his 


defense  as  sham,  supports  it  by  an  affi- 
davit stating  specially  its  grounds,  he 
cannot,  as  a  general  rule,  be  deprived 
of  a  trial  in  the  ordinary  mode — a 
case  for  striking  does  not  exist.  Peo- 
ple v.  MeOumber,  18  N.  Y.  315,  72  Am. 
Bee.  515.  Otherwise  a  trial  to  the 
court  upon  affidavits  might  be  substi- 
tuted for  a  jury  trial.  Patrick  v.  Mc- 
Manus, 14  Colo.  65,  23  Pac.  90,  20  Am. 
St.  Eep.  253. 

75.  XT.  S. — Bachman  v.  Everding,  1 
Sawy.  70,  2  Fed.  Cas.  No.  708.  Cal. 
Continental,  etc.  Assn.  v.  Boggess,  145 
Cal.  30,  78  Pac.  245;  Gostorfs  v.  Taaffe, 
18  Cal.  385.  Colo. — Patrick  v.  Mc- 
Manus, 14  Colo.  65,  23  Pac.  90,  20  Am. 
St.  Eep.  253.  Ind. — Pittsburgh,  etc.  E. 
Co.  v.  Fraze,  150  Ind.  576,  50  N.  E.  576, 
65  Am.  St.  Eep.  377.  Minn.— Gulledge 
Bros.  L.  Co.  v.  Wenatchee  L.  Co.,  118 
Minn.  273,  136  N.  W.  738;  Beckwith 's 
Est.  v.  Golden  Eule  Co.,  108  Minn.  89, 
121  N.  W.  427;  Brown-Forman  Co.  v. 
Peterson,  101  Minn.  53,  111  N.  W.  733; 
State  v.  Weber,  96  Minn.  422,  105  N.  W. 
490,  113  Am.  St.  Eep.  630;  First  Nat. 
Bank  v.  Lang,  94  Minn.  261,  102  N.  W. 
700;  Pfaender  v.  Winona,  etc.  R.  Co., 
84  Minn.  224,  87  N.  W.  618;  Barker 
v.  Foster,  29  Minn.  166,  12  N.  W.  460. 
N.  J. — Taylor  v.  Hutchinson,  61  N.  J. 
L.  440,  39  Atl.  664;  Walter  v.  Walker, 
35  N.  J.  L.  262.  N.  Y.— Kellogg  v. 
Baker,  15  Abb.  Pr.  286;  Morey  v.  Safe 
Dep.  Co.,  7  Abb.  Pr.  (N.  S.)  199;  Sew- 
ard v.  Miller,  6  How.  Pr.  312;  Zimmer- 
man v.  Meyrowitz,  77  App.  Div.  329, 
79  N.  Y.  Supp.  159;  Sehnitzer  v.  Schae- 
fer,  10  App.  Biv.  173,  41  N.  Y.  Supp. 
908;  Shape  v.  Shape,  77  Misc.  649,  137 
N.  Y.  Supp.  605;  Carleton  v.  Lawrence, 
77  Misc.  573,  137  N.  Y.  Supp.  200; 
Andreae  v.  Bandler,  56  N.  Y.  Soipp. 
614.  Ohio. — White  v.  Calhoun,  83  Ohio 
St.  401,  94  N.  E.  743;  Wentzel  v.  Zinn, 
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it  tried  by  a  jury  and  not  on  affidavit.76  It  should  not  be  extended  so 
as  to  determine  the  truth  or  falsity  of  a  plea  upon  conflicting  evidence. 
The  inquiry  ought  not  to  be  extended  further  than  to  determine  that 
such  a  conflict  in  fact  exists.77 

c.  Extent  of  Power  To  Strike.  —  Statutes  authorizing  motions  to 
strike  sham  or  false  pleadings  contemplate  a  motion  to  strike  the  en- 
tire pleading  or  an  entire  defense.    Particular  averments  thereof  can 


7  Ohio  K  P.  512,  10  Ohio  Dee.  97. 
S.  C. — Ransom  v.  Anderson,  9  S.  C.  438; 
Tharin  v.  Seabrook,  6  S.  C.  113;  Gray 
v.  Gidiere,  4  Strobh.  438.  Wis.— Cottrill 
v.  Cramer,  40  Wis.  555.  Eng. — Levy  v. 
Railton,  14  Q.  B.  418,  68  E.  C.  L.  418, 
117  Eng.  Eeprint  164.  Can. — Merchants 
Ins.  Co.  v.  Schofield,  32  N.  Bruns.  2; 
Holmes  v.  Taylor,  32  Nova  Scotia  191; 
Davis  v.  Code,  7  Ont.  Pr.  2. 

It  is  not  enough  that  there  is  little 
prospect  of  the  success  of  the  defense. 
Kiefer  v.  Thomass,  6  Abb.  Pr.  N.  S. 
(N.  Y.)  42;  Andreae  v.  Bandler,  56  N. 
Y.  Supp.  614.  The  court  should  be 
satisfied  that  the  object  of  the  pleader 
is  delay,  or  to  trifle  with  the  court,  oi 
annoy  the  plaintiffs.  Hadden  v.  New 
York,  etc.  Mfg.  Co.,  1  Daly  (N.  Y.) 
388;  Andreae  v.  Bandler,  56  N.  Y. 
Supp.  614. 

Mere  affidavits  simply  denying  the 
facts  alleged  in  the  answer,  and  as- 
serting their  falsity,  are  insufficient 
foundation  for  an  order  striking  an 
answer  as  sham  (City  Bank  v.  Doll,  33 
Minn.  507,  24  N.  W.  300).  But  where 
defendant's  admitted  letters  show  the 
execution  of  the  note  sued  upon,  and 
his  promise  to  pay  same,  his  answer 
containing  a  general  denial  is  properly 
stricken  as  false.  First  Nat.  Bank  v. 
Lang,  94  Minn.  261,  102  N.  W.  700. 

Beyond  Reasonable  Doubt. — An  an- 
swer cannot  be  stricken  out  as  sham 
unless  its  falsity  be  made  to  appear 
beyond  a  reasonable  doubt.  Zimmer- 
man v.  Meyrowitz,  77  App.  Div.  329, 
79  N.  Y.  Supp.  159;  Shape  v.  Shape,  77 
Misc.  649,  137  N.  Y.  Supp.  605. 

"The  only  safe  rule  for  courts  to 
adopt  as  a  guide,  in  disposing  of  mo- 
tion of  this  character,  is  not  to  strike 
out  answers  as  sham  on  the  ground 
of  falsity,  unless  the  defendant  either, 
(1)  admits  its  falsity;  or  (2)  while 
denying  its  falsity  in  general  terms, 
yet  by  his  own  showing  demonstrates 
that  the  denial  is  not  in  good  faith, 
and  that  the  answer  is  in  fact  false; 
or    (3)    by   not    denying    admits    the 


truth  of  sufficient  of  the  facts  alleged 
ftgainst  the  truth  of  the  answer  to 
establish  its  falsity;  or  (4)  unless 
where  the  answer,  consisting  of  de- 
nials or  affirmative  allegations  made  on 
information  and  belief,  and  the  motion 
being  made  on  affidavits  of  those  who 
must  necessarily  be  possessed  of  the 
requisite  knowledge  as  to  the  truth 
of  the  denials  or  allegations,  he  does 
not  show  the  sources  of  his  information, 
or  anything  tending  to  show  a  possi- 
bility of  his  allegations  being  true;  or 
(5)  unless,  where  the  denial,  consisting 
of  a  denial  of  any  knowledge  or  in- 
formation sufficient  to  form  a  belief 
as  to  the  truth  of  an  allegation  in 
the  complaint,  the  truth  or  falsity  of 
which  is  presumptively  within  the 
knowledge  of  the  defendant,  and  the 
motion  being  made  on  affidavits  tend- 
ing to  show  that  the  defendant  has  suf- 
ficient knowledge  or  information  to 
form  a  belief,  he  does  not,  by  opposing 
affidavits,  show  that  he  has  not  in  fact, 
any  knowledge  on  the  subject  sufficient 
to  form  a  belief,  and  the  reasons  why 
he  has  not.  In  all  these  instances  the 
answer  .  .  .  presents  no  matter  of 
substantial  litigation  and  its  falsity  is 
undoubted."  MeOarty  v.  O'Donnell,  7 
Robt.    (N.  Y.)    431. 

Where  the  answer  sets  up  a  material 
alteration  of  the  note  sued  upon,  with- 
out the  maker's  knowledge  or  consent, 
in  the  absence  of  proof  the  court  is 
not  authorized  to  strike  the  answer  as 
sham  upon  a  mere  inspection  of  the 
note  itself.  Proof  is  necessary.  Rogers 
v.  Vosburgh,  87  N.  Y.  228. 

76.  Brown-Forman  Co.  v.  Peterson, 
101  Minn.  53,  lll.N.  W.  733;  City  Bank 
V.   Doll,   33   Minn.   507,  24  N.  W.  300. 

77.  Colo. — Patrick  v.  McManus,  14 
Colo.  65,  23  Pac.  90,  20  Am.  St.  Eep. 
253.  N.  J.— Coykendall  v.  Bobinson,  39 
N.  J.  L.  98.  N.  Y.— McCarty  v.  O'Don- 
nell, 4  Robt.  431.  Ohio.— White  0.  Cal- 
houn, 83  Ohio  St.  401,  94  N.  E.  743. 

Where  fraud  is  charged,  the  court 
I -will  not   strike  the  pleading  as  sham 


FRIVOLOUS  AND  SHAM  PLEADINGS 


295 


pot  be  stricken  as  sham  or  false  under  such  provisions.78  If  only  a  part 
of  a  plea  or  answer  is  sham,  and  the  other  part  good  and  puts  in  issue 
material  allegations  of  the  complaint,  the  court  cannot  strike  out  the 
whole,79  as  where  the  defendant  relies  upon  several  separate  and  dis- 
tinct defenses,  only  one  of  which  is  sham.80 

d.  Effect  of  Striking  Out.  —  If,  a  sham  pleading  is  stricken  out  on 
motion,  the  obnoxious  pleading  is  no  longer  part  of  the  record,81  and 
where  the  time  for  answering  has  expired  and  no  right  to  plead  over 
given,  the  plaintiff  obtains  judgment  by  default.82 

e.  The  Motion.  —  (I.)  Time  for  Making.  —  The  better  practice  re- 
quires that  the  motion  to  strike  a  pleading  as  sham  should  be  made 
promptly.83    But,  unless  the  right  to  have  the  pleading  stricken  has 


upon  a  stowing  by  affidavit,  denying 
the  fraud,  especially  where  the  affidavits 
are  those  of  the  parties  who  aie 
charged  with  the  fraud.  Ransom  v. 
Anderson,  9  S.  0.  438. 

The  court  should  discriminate  care- 
fully between  its  right  to  determine 
whether  there  is  a  real  issue  to  be 
tried,  and  the  trial  itself  of  an  issue 
upon  a  motion.  Barker  v.  Poster,  29 
Minn.  166,  12  N.  W.  460. 

78.  N.  Y.— Collins  v.  Coggill,  7  Robt. 
81;  Slack  v.  Cotton,  2  E.  D.  Smith  398; 
President,  etc.  of  Lee  Bank  v.  Hitch- 
ing, 7  Bosw.  664;  Winslow  v.  Ferguson, 
1  Lans.  436,  441;  Matter  of  Lord,  81 
Hun  590,  30  N.  Y.  Supp.  1117.  Ore. 
Brown  17.  Baker,  39  Ore.  66,  65  Pac. 
799,  66  Pac.  193.  Wis.— Spensley  v. 
Janesville  C.  Mfg.  Co.,  62  Wis.  549,  22 
N.  W.  574. 

Judgment  as  to  Some  of  Defendants. 
Where  the  joint  answer  of  three  de- 
fendants is  sham  as  to  two  of  them, 
as  to  the  latter  the  court  may  strike 
the  answer  and  enter  judgment  against 
them  as  for  want  of  a  plea.  Bardwell- 
Eobinson  Co.  v.  Brown,  57  Minn.  140, 
58  N.  W.  872. 

79.  TJ.  S. — Bachman  v.  Everding,  1 
Sawy.  70,  2  Fed.  Cas.  No.  708.  Cal. 
Bank  of  Shasta  v.  Boyd,  99  Cal.  604, 
34  Pac.  337.  Minn. — Schmitt  v.  Cassi- 
lius,  31  Minn.  7,  16  N.  W.  453.  N.  Y. 
Fellows  v.  Muller,  6  Jones  &  S.  137. 
Wis.— Jarvis  v.  MeBride,  18  Wis.  316. 

A  motion  to  strike  out  an  answer 
'and  every  allegation  and  part  there- 
of" as  sham  and  irrelevant  is  properly 
denied  where  any  part  of  the  answer 
is  good.  Jarvis  v.  MeBride,  18  Wis. 
316.  ' 

But  where  the  notice  of  motion  asks 
jot  only  for  specific  relief,  but  also 
for  auch  other  or  further  relief  as  may 


be  just,  the  court  may  strike  out  a 
special  plea  as  sham,  though  it  cannot 
strike  out  the  entire  answer  as  sham. 
Fellows  v.  Muller,  6  Jones  &  S.  (N.  Y.) 
137. 

80.  'Schmitt  1>.  Cassilius,  31  Minn.  7, 
16  N.  W.  453;  Ransom  v.  Anderson,  9 
S.  C.  43S. 

But  if  no  defense  is  stated  in  the  re- 
mainder of  the  answer,  the  whole  may 
be  stricken.  Winslow  v.  Ferguson,  1 
Lans.  (N.  Y.)   436. 

81.  Brown  v.  Warden,  44  N.  J.  L. 
177;  Briggs  v.  Bergen,  23  N.  Y.  162; 
Webster  v.  Bainbridge,  13  Hun  (N.  Y.) 
ISO. 

It  is  irregular  and  improper  to  in- 
sert it  in  the  record.  Brown  v.  War- 
den, 44  N.  J.  L.  177. 

If  one  or  more  defenses  are  stricken 
out,  the  remainder  of  the  answer  alone 
remains  to  make  a  part  of  the  record 
in  the  future.  Strong  v.  Sproul,  53 
N.  Y.  497. 

82.  Flake  v.  Van  Wagenen,  54  N.  Y. 
25;  Briggs  v.  Bergen,  23  N.  Y.  162; 
Webster  v.  Bainbridge,  13  Hun  (N.  Y.) 
180. 

83.  Barker  v.  Foster,  29  Minn.  166, 
12  N.  W.  460;  Chipman  v.  Ritchie,  5 
Nova  Scotia  (Can.)  710.  And  see  Bel- 
sena  Coal  Min.  Co.  v.  Liberty  Dredging 
Co.,  26  Misc.  846,  55  N.  Y.  Supp.  747. 

The  defendant  cannot  complain  of 
laches  upon  the  part  of  a  plaintiff  in 
moving  to  strike  out  plea  as  false 
or  sham.  Belden  v.  Devoe,  12  Wend. 
(N.  Y.)  223.  And  see  Barker  v.  Fos- 
ter, 29  Minn.  166,  12  N.  W.  460,  holding 
defendant  not  prejudiced  by  delay. 

But  see  Belsena  Coal  Min.  Co.  v. 
Liberty  DTedging  Co.,  26  Misc.  846,  55 
N.  Y.  Supp.  747,  wherein  the  court  said: 
"The  plaintiff  has  been  guilty  of  laches. 
The  motion  to  strike  out  the   answer 
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been  waived,8*  the  motion  may  be  entertained  at  any  time  before  trial,85 
but  not  during  the  trial.86  It  may  be  made  even  after  a  reply,87  or  a 
demurrer  to  the  pleading  attacked  as  sham,88  or  after  the  demurrer 
has  been  placed  on  the  calendar  for  argument,88  or  the  cause  itself 
noticed  for  trial.90 

(II.)  Notice  and  Contents  of  Motion.  —  Statutes  or  rules  of  court  in 
many  states  expressly  provide  for  notice  for  a  specified  number  of  days 
of  an  application  to  strike  out  a  pleading  as  sham.91    Such  statutes, 


■was  made  five  months  after  the  service 
of  the  answer,  and  after  a  reply  and 
notice  of  trial  had  been  served,"  and 
Chipman  v.  Ritchie,  5  Nova  Scotia  710, 
715,  wherein  the  court  said:  "We  think 
that  in  an  application  of  this  kind  the 
plaintiff  should  move  promptly,  and  that 
in  the  present  instance  his  application 
is  made  too  late.  It  is  a  general  rule 
that  irregularities  cannot  be  taken  ad- 
vantage of  after  any  considerable  lapse 
of  time,  and  especially  after  a  step 
taken. ' ' 

84.  Where  a  defendant  applies  for 
leave  to  file  an  amended  answer,  and 
upon  the  motion  serves  a  copy  of  his 
proposed  answer,  to  which  no  objection 
is  made,  the  plaintiff  is  precluded  from 
moving  to  strike  it  out  as  false,  sham 
and  frivolous.  Mussina  v.  Stillman, 
13  Abb.  Pr.  (N.  T.)  93. 

Waiver  by  Motion  To  Make  Definite. 
In  Kellogg  v.  Baker,  15  Abb.  Pr.  (N. 
Y.)  286,  the  court  said:  "...  and 
it  may  be  a  serious  question  whether 
plaintiff,  by  having  moved  that  the  an- 
swer be  made  definite,  may  not  have 
waived  the  right  to  strike  it  out  as 
sham,  in  consequence  of  putting  the  de- 
fendant to  the  trouble  and  expense  of 
amending  it." 

85.  Barker  v.  Foster,  29  Minn.  166, 
12  N".  W.  460;  Miln  v.  Vose,  4  Sandf. 
(N.  T.)    660. 

If  the  answer  is  false  or  frivolous, 
the  time  of  the  court  and  jury  ought 
not  to  be  taken  up  in  hearing  it.  Miln 
V.  Vose,  4  Sandf.  (N.  Y.)   660. 

New  Motion. — If  a  motion  to  strike 
a  defense  as  sham  has  been  made,  until 
it  is  disposed  of  my  decision,  with- 
drawal, or  otherwise,  no  new  motion 
covering  the  same  ground  can  be  made. 
Kellogg  v.  Baker,  15  Abb.  Pr.  (N.  T.) 
286. 

86.  Abbott  v.  Douglass,  28  Oal.  296. 
See  also  Kirschbaum  v.  Eschmann,  203 
1ST.  T.  127,  98  N.  E.  328;  Dahlstrom  v. 
Gemunder,  198  N.  Y.  448,  92  N.  E. 
106,   19   Am.   &  Eng.   Ann.  'Cas.   771; 
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Smith  v.  Countryman,  30  N\  T.  655,  668; 
Cerlian  v.  Bacon,  155  App.  Div.  118, 
140  N.  Y.  Supp.  47. 

87.  Broome  County  Bank  v.  Lewis, 
18  Wend.  (N.  Y.)  565;  Brewsteri?.  Hall, 
6  Cow.  (N.  Y.)  34;  Werk  v.  Christie,  6 
Ohio  Cir.  Bee.  255,  9  Ohio  C.  C.  439. 
But  see  Belsena  Coal  Min.  Co.  v.  Lib- 
erty Dredging  Co.,  26  Misc.  846,  55 
N.  Y.  Supp.  747. 

It  is  no  objection  to  a  motion  to 
strike  out  an  answer  as  sham  and  in- 
sufficient, that  the  plaintiff  has  ob> 
tained  an  order  for  time  to  reply.  Miln 
v.  Vose,  4  Sandf.  (N.  Y.)  660. 

88.  Anonymous,  7  Hill  (N.  Y.)  146; 
Brewster  v.  Hall,  6  Cow.  (N.  Y.)  34 
(demurrer  and  joinder). 

89.  Brewster  *.  Hall,  6  Cow.  (N.  Y.) 
34. 

90.  Beebe  v.  Marvin,  17  Abb.  Pr. 
(N.  Y.)  194,  distinguishing  Kellogg  v. 
Baker,  15  Abb.  Pr.  (N.  Y.)  286;  Brass- 
ington  v.  Rohrs,  3  Misc.  258,  22  N.  Y 
Supp.  761,  affirming  1  Misc.  12,  20  N.  T. 
Supp.  650. 

The  right  to  make  such  a  motion 
must  be  deemed  to  be  unaffected  by  a 
notice  of  trial  given  or  received  be- 
fore the  expiration  of  the  time  limited 
for  the  exercise  of  the  Tight.  Brassing- 
ton  v.  Rohrs,  3  Misc.  258,  22  N.  Y. 
Supp.  761.  But  see,  Belsena  Coal  Min. 
Co.  v.  Liberty  Dredging  Co.,  26  Misc. 
846,  55  N.  Y.  Supp.  747,  wherein  a 
motion  to  strike  out  the  answer  made 
five  months  after  the  service  of  the  an- 
swer, and  after  a  reply  and  notice  of 
trial  had  been  served,  was  denied. 

91.  See  the  statutes  of  the  several 
states. 

And  under  rules  of  court  requiring 
notice  of  motions  not  ex  parte,  written 
notice  of  a  motion  to  strike  an  an- 
swer from  the  files  as  sham  or  irrele- 
vant is  necessary.  Arata  v.  Tellurium, 
etc.  Co.,  65  Cal.  340,  4  Pac.  195. 

A  supplemental  notice  that  the 
movant  will  rely  upon  certain  other 
papers  served  therewith,  does  not  en- 
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however,  do  not  preclude  the  court  of  its  own  motion  from  exercising 
its  inherent  power  to  strike  a  pleading  without  notice  or  motion.92  The 
motion  should  be  to  strike  out,93  and  should  not  in  terms  demand  judg- 
ment.94 But  the  plaintiff  may  move  to  strike  the  pleading  as  sham 
and  at  the  same  time  move  for  judgment  on  the  pleadings  as  for  want 
of  a  plea  or  answer.95 

3.  Refusing  Leave  To  File.  —  The  court  may  properly  refuse  leave 
to  file  an  answer  setting  up  a  sham  defense.98  The  granting  of  leave  to 
file  such  a  pleading  should  be  objected  to  on  the  ground  of  its  falsity 
by  the  adverse  party.97 

4.  Demurrer.98  —  Under  the  codes,  which  generally  designate  the 
grounds  of  demurrer,  the  objection  that  a  pleading  is  false  or  sham, 
not  being  one  of  these  grounds,  cannot  be  made  by  demurrer,99  unless 
the  pleading  appears  upon  its  face  to  be  sham.1 

HI.  HEARING  ON  APPLICATION.  — A.  Use  of  Affidavits  To 
Show  Pleading  Frivolous.  —  No  affidavit  is  necessary  as  a  founda- 
tion for  a  motion  for  judgment  upon  a  pleading  as  frivolous.2  On  the 
contrary  affidavits  are  not  allowable  on  such  a  motion.3 

B.  How  Pleading  Shown  To  Be  False  and  Sham.  —  1.  Pro- 
priety of  Use  of  Affidavits.  —  Though  there  is  authority  to  the  effect 
that  a  pleading  can  not  be  stricken  as  sham  upon  affidavits,4  but  that 


tirely  supersede  the  preceding  notice 
of  motion.  Standard  Sew.  M.  Co.  v. 
Henry,  43  S.  C.  17,  20  S.  E.  790,  where- 
in the  supplemental  notice  referred  in 
terms  to  the  preceding  notice. 

92.  Mt.  Pleasant  Cem.  Co.  v.  Erie 
E.  Co.,  74  N.  J.  L.  100,  65  Atl.  192. 
See  supra,  n,  C,  2,  a. 

93.  Tharin  v.  Seabrook,  6  S.  C.  113. 

94.  Tharin  v.  Seabrook,  6  S.  C.  113. 

95.  Steinhauer  v.  Colmar,  11  Colo. 
App.  494,  55  Pac.  291;  Sands  v.  McClay, 
2  Mont.  35,  41. 

96.  Cox  v.  Pruitt,  25  Ind.  90;  Hath- 
away i>.  Baldwin,  17  Wis.  616. 

97.  Mussina  v.  Stillman,  13  Abb. 
Pr.  (N.  T.)  93,  otherwise  he  waives 
his  right  to  have  it  stricken. 

98.  See  generally  the  title  "Demur- 
rer," Vol.  6,  p.  845. 

99.  Ind. — Moyer  v.  Brand,  102  Ind. 
301,  26  N.  E.  125.  la.— Williams  «. 
Williams,  115  Iowa  520,  88  N.  W.  1057;, 
McGregor  v.  McGregor,  21  Iowa  441. 
Ore.— Torrence  v.  Strong,  4  Ore.  39. 
Tex.— Hansen  v.  Tturria  (Tex.  Civ. 
App.),  48  S.  "W.  797,  that  defense  is 
improbable  and  incredible  cannot  be 
raised  by  demurrer. 

See  supra,  TV,  B,  1,  2. 

1.  Moyer  v.  Brand,  102  Ind.  301,  26 
N.  E.  125;  Thigpen  v.  Mississippi  Cent. 
B.  Co..  32  Miss.  347-  357. 


2.  Darrow  v.  Miller,  5  How.  Pr. 
(N.  T.)  247;  Sigmund  v.  Bank  of 
Minot,  4  N.  D.  164,  59  N.  W.  966. 

3.  Williamson  v.  Mayer,  117  Ala. 
253,  23  So.  3;  Powell  v.  Crawford,  110 
Ala.  294,  18  So.  302;  Lindsay  v.  Mor- 
ris, 100  Ala.  546,  13  So.  619;  Beal  v. 
Union  Paper  Box  Co.,  4  N.  Y.  Civ.  Proc. 
18;  G-arvey  v.  Fowler,  4  Sandf.  (N.  Y.) 
665;  Dancel  v.  Goodyear  Shoe  M.  Co., 
67  App.  Div.  49S,  73  N.  Y.  Supp.  875; 
Trumbull  v.  Ashley,  26  App.  Div.  356, 
49  N.  Y.  Supp.  786;  West  End  Sav.,  etc. 
Assn.  v.  Niver,  4  App.  Div.  618,  39 
N.  Y.  Supp.  414. 

The  reason  affidavits  are  not  admis- 
sible is  because  if  affidavits  or  argu- 
ment is  necessary  to  show  the  friv- 
olousness  thereof,  it  is  not  frivolous. 
Dancel  v.  Goodyear  Shoe  Co.,  67  App. 
Div.  498,  73  N.  Y.  Supp.  875. 

Canada. — On  application  to  dismiss 
an  action  as  frivolous,  affidavits  are 
permissible,  and  if  the  plaintiff  does 
not  answer  the  affidavits  filed  in  sup- 
port of  such  motion,  they  must  be 
taken  as  true.  Hofius  &  Co.  v.  Lenora, 
etc.  Co.,  13  B.  C.  L.  226. 

4.  Ind. — Brown  v.  Lewis,  10  Ind.  232; 
Walpole  v.  Cooper,  7  Blackf.  100.  Mont. 
McDonald  v.  Pincus,  13  Mont.  83,  32 
Pac.  283.  N.  Y.— Wsbb  v.  Poster,  13 
Jones  &  S.  311;  Farnsworth  v.  Halstead, 

,10  N.  Y.  Supp.  763. 
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the  falsity  must  appear  upon  the  face  of  the  pleading  itself,6  the 
weight  of  authority  supports  the  rule  that  affidavits  are  admissible  to 
show  that  the  pleading  is  false  and  sham.0  Moving  affidavits  are  un- 
necessary, however,  where  the  complaint  is  verified  and  it  is  apparent 
by  the  admissions  on  the  face  of  the  answer  that  it  is  false  and  sham.' 

2.  Who  Should  Make  Affidavit,  -r-  The  affidavit  as  to  the  falsity 
of  the  plea  must  generally  be  made  by  the  plaintiff  himself,8  unless 
some  sufficient  cause  is  shown  why  he  should  not  make  it.9 

3.  Sufficiency  of  Affidavit.  —  "While  under  the  early  practice  an 
affidavit  merely  stating  generally  that  the  plea  or  answer  is  false  was 
sufficient,10  facts  must  now  be  set  forth  in  the  affidavits  show- 
ing   the    plea    or    answer    to    be    false,11    and    a    corresponding 


See  also  Loranger  v.  Big  Mo.  Min. 
Co.,  6  S.  D.  478,  61  N.  W.  686. 

In  Montana  it  is  held  that  under 
their  statute  the  sham  pleading  to  be 
eliminated  "is  such  as  appears  mani- 
festly and  inherently  sham  by  reason 
of  its  incompatibility  with  the  law,  or 
the  nature  and  condition  of  things 
within  the  judicial  knowledge,  or  ap- 
pears to  be  false  by  comparison  with 
other  declarations  of  the  pleading;  and 
these  conditions  should  appear  upon  a 
consideration  of  the  pleading  alone." 
McDonald  v.  Pincus,  13  Mont.  83,  32 
Pac.  283. 

5.  Sweetman  v.  Ramsey,  22  Mont. 
323,  56  Pac.  361;  McDonald  v.  Pincus, 
13  Mont.  83,  32  Pac.  283;  Upton  v. 
Kennedy,  36  Neb.  66,  53  N.  W.  1042. 

6.  Oal.— aostorfs  v.  Taaffe,  18  Cal. 
385.  Colo. — Patrick  v.  McManus,  14 
Colo.  65,  23  Pac.  90,  20  Am.  St.  Eep. 
253;  Cochrane  v.  Parker,  5  Colo.  App. 
527,  39  Pac.  361.  Minn.— White  v.  Mo- 
quist,  61  Minn.  103,  63  N.  W.  255; 
Bardwell-Bobinson  Co.  v.  Brown,  57 
Minn.  140,  58  N.  W.  872;  Fletcher  v. 
Byers,  55  Minn.  419,  57  N.  W.  139. 
N.  Y.— People  v.  McCumber,  18  N.  Y. 
315,  72  Am.  Dec.  515;  Livingston  v. 
Hammer,  7  Bosw.  670;  Wirgman  V. 
Hicks,  6  Abb.  Pr.  17;  Carleton  v.  Law- 
rence, 77  Misc.  573,  137  N.  Y.  Supp. 
200;  Martin  v.  Erie  Pres.  Co.,  48  Hun 

.81.  Ohio. — White  v.  Calhoun,  83  Ohio 
St.  401,  94  N.  E.  743;  Wertheimer  v. 
Morse,  10  Ohio  Dec.  (Eeprint)  814. 
S.  C— Tharin  v.  Seabrook,  6  8,  C.  113. 
Eng.— Bones  v.  Bunter,  1  Chit.  564,  18 
E.  O.  L.  308;  Young  v.  Gadderer,  1  Bing. 
380,  130  Eng.  Eeprint  154,  8  E.  O.  L. 
558. 

Since  a  sham  pleading  is  generally 
sufficient  in  form,  and  therefore  its 
sham  character  must  generally  appear 
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from  evidence  aliunde.  Cochrane  v. 
Parker,  5  Colo.  App.  527,  39  Pac.  361; 
Duffield  v.  Denver,  etc.  B.  Co.,  5  Colo. 
App.  25,  36  Pac.  622.    See  supra,  I. 

A  general  affidavit  of  merits  is  suffi- 
cient to  resist  a  motion  to  strike  out 
a  plea  as  false,  where  there  is  no  in- 
tricacy in  the  defense  interposed. 
Bowen  v.  Bissell,  6  Wend.  (N.  Y.)  511. 

The  defendant  cannot  be  required  to 
furnish  at  the  instance  of  the  plain- 
tiff an  affidavit  or  his  deposition  to  be 
used  upon  the  application  to  strike  a 
pleading  as  sham.  In  re  Bartholomew, 
41  Kan.  273,  21  Pac.  275. 

While  affidavits  may  be  used  for  the 
purpose  of  illuminating  the  pleadings 
on  motion  to  strike  out  an  answer  as 
sham,  they  cannot  be  availed  of  to  sus- 
tain the  granting  of  such  a  motion 
unless  they  established  beyond  contest 
the  falsehood  of  the  answer.  Carle- 
ton  v.  Lawrence,  77  Misc.  573, 137  N.  T. 
Supp.   200. 

7.  Lawrence  v.  Derby,  24  How.  Pt 
(N.  Y.)  133. 

8.  Gibson  v.  Kiley,  5  Nova  Scotia 
(Can.)    724. 

9.  Gibson  v.  Kiley,  5  Nova  Scotia 
(Can.)  724. 

10.  Bones  v.  Bunter,  1  Chit.  564,  18 
E.  C.  L.  308;  Young  v.'  Gadderer,  1 
Bing.  380,  8  E.  C.  L.  558,  130  Eng. 
Eeprint  154;  Bones  «?.  Punter,  2  B.  & 
Aid.  777,  106  Eng.  Eeprint  549.  See 
also  Smith  v.  Webb,  5  Blackf.  (Ind.) 
287. 

11.  Eord  v.  Brown,  11  Nova  Scotia 
(Can.)  408;  Gibson  v.  Kiley,  5  Nova 
Scotia  (Can.)  724. 

Affidavit  by  attorney  that  plea  is 
false  as  he  has  been  informed  and 
verily  believes,  is  insufficient.  Gibson 
V.  Kiley,  5  Nova  Scotia  (Can.)  724. 

Affidavits  denying  the  fact  of  agency, 
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rule  has  been  applied  to  affidavits  in  support  of  the  answer.12 
4.  When  Motion  Should  Be  Granted.  —  If  the  moving  affidavits 
make  out  a  prima  facie  case  of  falsity,  unless  met  by  counter  affidavits 
or  other  form  of  proof,  the  motion  will  be  granted;13  but  if  the  op- 
posite party  shows  by  his  own  affidavit  or  by  other  testimony  that  his 
pleading  is  not  false,  a  question  of  fact  arises,  and  the  motion  must  be 
denied.14  Even  though  counter  affidavits  are  filed,  the  court  may  take 
into  consideration  the  quibbling  and  evasive  character  of  such  affidav- 
its,15 and  their  failure  to  state  any  facts  tending  to  show  the  pleading 


but  stating  no  facts  making  it  ap- 
parent that  there  was  no  agency  do  not 
show  that  the  allegations  of  agency 
were  untrue  so  as  to  authorize  the 
answer  being  strieken  as  sham.  City 
Bank  v.  Doll,  33  Minn.  507,  24  N.  W. 
300. 

12.  An  allegation  in  the  affidavit 
that  "the  pleas  are  not  false  .  .  .  and 
are  not  pleaded  solely  or  principally 
for  delay"  is  not  sufficient  unless  sup- 
ported by  the  fact.  Ford  v.  Brown,  11 
Nova  Scotia  (Can.)  40S.  But  see  Gos- 
torfs  v.  Taaffe,  18  Cal.  385  and  infra, 
HI,  B,  4. 

13.  Cal.— Gostorfs  v.  Taaffe,  18  Cal. 
385.  Colo. — Simpson  v.  Langley,  23 
Colo.  69,  46  Pac.  119.  Fla  —  Jackson 
Sharp  Co.  v.  Holland,  14  Fla.  384.  Minn. 
Towne  v.  Dunn,  118  Minn.  143,  136 
N.  W.  562;  White  v.  Moquist,  61  Minn. 
103,  63  1ST.  W.  255;  Dobson  v.  Hallowell, 
53  Minn.  98,  54  N.  W.  939;  Van  Loon 
».  Griffin,  34  Minn.  444,  26  N.  W.  601 ; 
Barker  v.  Foster,  29  Minn,  166,  12 
N.  W.  460.  N.  Y. — Broome  Cpunty  Bank 
v.  Lewis,  18  Wend.  565;  Nichols  v. 
Jones,  6  How.  Pr.  355;  Brewster  v.  Hall, 
6  Cow.  34;  Steward  v.  Hotchkiss,  2 
Cow.  634;  Slack  v.  Cotton,  2  E.  D. 
Smith  398;  Beebe  v.  Marvin,  17  Abb. 
Pr.  194. 

See  supra,  II,  C,  2,  b. 

Where  the  moving  affidavits  set  up 
facts  showing  the  falsity  of  the  an- 
swer, and  the  counter  affidavit  does 
not  deny  any  of  the  faets  set  forth  in 
the  moving  affidavits,  but  merely  de- 
nies any  knowledge  or  information  suffi- 
cient to  form  a  belief,  such  answer  may 
he  stricken  as  sham.  Agawan  Bank  v. 
Egerton,  10  Bosw.  (N.  Y.)  669. 

But  affidavits  simply  denying  the 
facts  alleged  in  the  answer  and  assert- 
ing their  falsity,  are  insufficient  founda- 
tion for  an  order  striking  out  a  plead- 
ing as  sham.  First  Nat.  Bank  v.  Lang, 
94  Minn.  261,  102  N.  W.  700;  City  Bank 
v.  Boll,  33  Minn.  507,  24  N.  W.  300. 


14.  Oal.— Gostorfs  v.  Taaffe,  18  Cal. 
385.  Colo. — Patrick  v.  McManus,  14  Colo. 
65,  23  Pac.  90,  20  Am.  St.  Bep.  253. 
Minn.— Smith  v.  Beteher,  34  Minn.  218, 
25  N.  W.  347;  City  Bank  v.  Doll,  33 
Minn.  507,  24  N.  W.  300.  N.  J.— Coy- 
kendall  v.  Bobinson,  39  N.  J.  L.  98. 
N.  Y. — Nichols  v.  Jones,  6  How.  Pr. 
355;  MciOarty  v.  O'Donnell,  7  Bobt. 
431;  Consolidated  R.  T.  Co.  17.  Vehicle 
Equip.  Co.,  121  App.  Div.  764,  106  N. 
Y.  Supp.  599;  Schnitzer  p.  Schaefer, 
10  App.  Div.  173,  41  N.  Y.  Supp.  908. 
Wis.— Pfister  v.  Wells,  92  Wis.  171,  65 
N.  W.  1041,  statute  so  provides  as  to 
unverified  answers.  Can. — Milner  v. 
McKenzie,  18  N.  Bruns.  383;  Banks  V. 
Batton,  30  Nova  Scotia  386;  Du  Caen 
v.  Dunne,  3  Nova  Scotia  77. 

See  supra,  II,  C,  2,  b. 

The  affidavit  of  defendant  that  his 
defense  is  bona  fide  will  be  a  sufficient 
answer  to  any  attempt  to  strike  it  out. 
Gostorfs  v.  Taaffe,  18  Ca.1.  385.  But 
see  Ford  v.  Brorwn,  11  Nova  Scotia 
(Can.)   408. 

15.  Colo. — Patrick  v.  McManus,  14 
Colo.  65,  23  Pac.  90,  20  Am.  St.  Bep. 
253.  Minn. — Towne  v.  Dunn,  118  Minn. 
143,  136  N.  W.  562;  Hertz  v.  Hart- 
mann,  74  Minn.  320,  77  N.  W.  232; 
Thul  v.  Ochsenreiter,  72  Minn.  Ill,  75 
N.  W.  4;  Dobson  v.  Hallowell,  53  Minn. 
98,  54  N.  W.  939.  N.  Y.— Frey  v.  Syl- 
vester, 24  Misc.  167,  53  N.  Y.  Supp. 
527;  Bailey  v.  Lane,  13  Abb.  Pr.  354; 
Manufacturers  Bank  v.  Hitchcock,  14 
How.   Pr.   406. 

"Believes"    Answer    True Where 

the  defense  is  clearly  shown  to  be 
false  (Slack  w.  Cotton,  2  E.  D.  Smith 
[N,  Y.]  398),  or  where  plaintiff's  affi- 
davits allege  admissions  by  defendant 
of  the  justice  of  the  account,  if  defend- 
ant 's  only  affidavit  merely  states  he 
"believed"  his  answer  to  be  true,  it 
is  properly  stricken  as  sham.  Frey  v. 
Sylvester,  24  Misc.  167,  53  N.  Y.  Supp. 
527. 
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'  in  support  of  which  they  were  filed  is  true,16  and  grant  the  application. 

5.  Indiana  Rule.  —  A  statutory  provision  in  Indiana  provides  for 
the  striking  out  of  a  sham  pleading  when  it  plainly  appears  to  be  false 
on  its  face,17  or  when  shown  to  be  false  by  the  answer  of  the  party  to 
written  interrogatories  propounded  to  such  party  to  determine  its  fal- 
sity.18 The  party  seeking  to  strike  out  a  pleading  as  sham  may  pro- 
ceed only  in  the  manner  provided  by  such  statute." 

IV.  COSTS.20  —  If  a  pleading  is  frivolous,21  or  sham,22  the  statutes 
in  some  jurisdictions  provide  for  the  allowance  of  costs  as  a  condition 
to  the  right  to  amend  or  plead  over,28  or  for  a  specified  amount  as  costs 
to  the  adverse  party.24  It  was  customary,  before  the  code  provisions 
expressly  authorizing  it,  to  compel  the  offending  party  or  his  attorney 
to  pay  the  costs  by  way  of  punishment,25  though  leave  was  sometimes 


An  affidavit  stating  that  defendant 
"believes  the  averments  contained  in 
his  answer  herein  to  be  true"  but  not 
denying  any  of  the  facts  set  forth  in 
plaintiff's  affidavits  is  insufficient.  Wed- 
derspoon  v.  Sogers,  32  Cal.  560. 

16.  Patrick  v.  McManus,  14  Colo. 
65,  23  Pac.  90,  20  Am.  St.  Eep.  253; 
Hubber  Co.  v.  McAllester,  1  Misc.  483, 
21  N.  Y.  Supp.  767. 

17.  Burns'  Ann.  St.  (Ind.),  1908,  p. 
237;  Code  Civ.  Proc,  §391;  Tilden  v. 
Louisville,  etc.  Co.,  157  Ind.  532,  62 
N.  E.  31;  Pittsburg,  etc.  E.  Co.  v.  Fraze, 
150  Ind.  576,  50  N.  E.  576,  65  Am.  St. 
Eep.  377;  Lowe  v.  Thompson,  86  Ind. 
503. 

18.  Burns'  Ann.  St.  (Ind.),  1908,  p. 
237;  C.  C.  P.,  §391;  Pittsburg,  etc.  E. 
Co.  v.  Fraze,  150  Ind.  576,  50  N.  E. 
576,  65  Am.  St.  Eep.  377;  Mover  v. 
Brand,  102  Ind.  301,  26  N.  E.  125; 
Stars  v.  Hammersmith,  31  Ind.  App. 
610,  67  N.  E.  554. 

Prior  to  this  provision  the  answers 
made  by  a  party  under  oath  to  inter- 
rogatories propounded  by  the  opposite 
party,  could  not  be  used  by  the  court 
on  motion  to  strike  out  a  pleading  as 
sham  which  is  good  on  its  face.  Nel- 
son v.  Cain,  42  Ind.  563;  Mooney  v. 
Musser,  34  Ind.  373;  Boggess  v.  Davis, 
34  Ind.  82. 

19.  Moyer  v.  Brand,  102  Ind.  301, 
26  N.  E.  125. 

This  excludes  the  power  of  the  court 
to  strike  out  an  answer  as  sham,  be- 
cause shown  to  be  false  by  the  answers 
of  the  party  to  his  deposition  taken 
before  trial.  Stars  v.  Hammersmith, 
31  Ind.  App.  610,  67  N.  E.  554. 

20.  See  generally  the  title,  "Costs." 

21.  Ala.— Code,  1907,  §5341.  Neb. 
Comp.  St.,  1911,  §6877;  Code  Civ.  Proc, 
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§323.  Okla.— Comp.  Laws,  1909,  §5832, 
same  as  Nebraska.  Term, — Shannon's 
Code,  §4659,  similar  to  Alabama. 

22.  Stepehson  v.  Colford,  9  Nova 
Scotia   (Can.)   50. 

23.  In  Wisconsin,  when  a  frivolous 
demurrer  is  stricken  out  on  motion,  the 
costs  of  motion  may  be  absolute,  and 
not  merely  a  condition  of  answering. 
Straka  v.  Lander,  60  Wis.  115,  18  N. 
W.  641. 

Under  the  South  Carolina  practice, 
all  acts  in  relation  to  attorneys'  costs 
are  repealed  by  Act  of  1892  (21  Stat.), 
30,  and  costs  of  motion  to  strike  out 
an  answer  as  sham  and  frivolous  should 
not  be  allowed.  Standard  Sewing 
Mach.  Co.  v.  Henry,  43  S.  C.  17,  20  S.  E. 
790. 

As  to  pleading  over,  see  infra,  VI,  B. 

24.  Mo.  Eev.  St.,  1909,  §1817. 
Costs   aa   Upon  Motion. — Grinnell  v. 

Church,  65  How.  Pr.   (N.  T.)   399. 

Not  Costs  of  Trial. — Butchers',  etc. 
Bank  v.  Jacobson,  22  How.  Pr.  (N.  Y.) 
470;  Marquisee  v.  Brigham,  12  How. 
Pr.  (N.  Y.)  399;  Eochester  City  Bank 
v.  Eapelje,  12  How.  Pr.  (N.  T.)  26; 
Eoberts  v.  Clark,  10  How.  Pr.  (N.  T.) 
451;  Gould  v.  Carpenter,  7  How.  Pr. 
(N.  Y.)  97..  But  see  Pratt  v.  Allen, 
19  How.  Pr.  (N.  Y.)  450;  Eoberts  v. 
Morrison,  7  How.  Pr.  (N.  Y.)  396;  Law- 
rence v.  Davis,  7  How.  Pr.  (N.  T.)  354, 
which  are  authorities  to  the  contrary. 

Allowance  of  percentage  on  recovery 
under  the  early  New  York  code.  See 
Beers  v.  Squire,  1  Code  Eep.  (N.  Y.) 
84,  overruling  Fowler  v.  Houston,  1  Code 
Eep.  (N.  Y.)  51. 

25.  Ind.^Smith  v.  Webb,  5  Blackf. 
287.  N.  Y.— Hadden  v.  New  York  Silk 
Mfg.  Co.,  1  Daly  388.  Eng.— Bartley 
*.  Godslake,  2  Barn.  &  Aid.  199, 106  Eng. 
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given  the  opposite  party  to  amend  without  the  payment  of  costs.28  If, 
however,  the  moving  party  was  denied  the  relief  prayed  for,  the  ad- 
verse party  was  not  given  costs,  where  the  pleading  moved  against 
was  defective,  though  not  frivolous  or  sham.27 

V.  APPEAL  AND  ERROR.  —  A.  Where  Frivolous  or  Sham 
Pleading  Stricken.  —  No  appeal  will  lie  from  a  judgment  entered 
as  by  default  upon  the  striking  out  of  a  sham  pleading.28  An  order 
striking  out  a  pleading  as  frivolous  cannot  be  reviewed  upon  writ  of 
error,29  or  appeal30  unless  a  statute  provides  for  same.31  Under  stat- 
utes, however,  giving  an  appeal  from  an  interlocutory  order  involving 
a  substantial  right  an  appeal  will  lie  from  the  order  striking  out  a 
plea  as  sham  or  frivolous.32  But  an  order  erroneously  striking  out  a 
pleading  as  sham  or  frivolous  will  not  be  reversed  where  it  was  non- 
prejudicial.33 


Reprint  339;  Thomas  v.  Vandermoolen, 
2  Bain.  &  Aid.  197,  106  Eng.  Keprint 
339;  Blewitt  v.  Marsden,  10  East  237, 103 
Eng.  Reprint  765;  Vincent  v.  Groome, 
1  Chit.  182,  IS  E.  0.  L.  109.  Can. 
Du  Caen  v.  Dunne,  3  Nova  Scotia  77. 

Where  the  frivolous  pleading  was  in- 
duced by  act  of  counsel,  the  rule  strik- 
ing out  the  pleading  was  ordered  with- 
out costs,  each  party  to  pay  his  own 
costs.  Howe  v.  Lawrence,  22  N.  J.  L. 
99,  109. 

Appeal. — Where,  after  adjudging  a 
demurrer  frivolous,  the  court  gave  de- 
fendant leave  to  answer,  and  instead  of 
answering  he  took  an  appeal,  costs 
of  such  appeal  were  taxed  against  him, 
though  the  court  reversed  the  order 
adjudging  the  demurrer  frivolous, 
since  his  rights  were  sufficiently  pro- 
tected by  the  leave  given  to  answer. 
Wmshaupt  v.  Weishaupt,  27  Wis.   621. 

26.  Solomons  v.  Lyon,  1  East  369, 
102  Eng.  Reprint  143,  upon  a  sham 
plea,  plaintiff  had  leave  to  amend  with- 
out payment  of  costs. 

27.  Gregory  v.  Wright,  11  Abb.  Pr. 
(N.  T.)  417;  Seward  v.  Miller,  6  How. 
Pr.  (N.  Y.)  312;  Chipman  v.  Ritchie,  5 
Nova  Scotia  (Can.)  710.  See  Donohoe 
v.  Borden,  3  Nova  Scotia  (Can.)  233, 
holding  that  when  there  is  an  applica- 
tion to  set  aside  pleas  as  false,  and 
affidavits  in  reply  denying  statements 
of  the  plea  are  produced,  though  the 
judge  will  discharge  the  rule,  he  will 
in  general  direct  the  costs  to  be  costs 
m  the  cause. 

28.  Flake  v.  Van  Wagenen,  54  N.  Y. 
25;  Briggs  v.  Bergen,  23  N.  Y.  162. 
See  generally  2  Standard  Proc.  157, 
and  the  title,  "Default,"  Vol.  6. 


29.  Brown  v.  Warden,  44  N".  J.  L. 
177. 

30.  Gianella  v.  Bigelow,  92  Wis. 
267,  65  N.  W.  1030,  since  1895  no  ap- 
peal lies  from  the  order. 

31.  Though  a  motion  to  strike  a  de- 
murrer as  frivolous  is  in  effect  the  same 
as  the  hearing  on  demurrer,  a  statute 
giving  an  appeal  from  an  order  over- 
ruling or  sustaining  a  demurrer  will 
not  give  an  appeal  from  the  former. 
Jacobs  v.  Beebe,  95  Wis.  389,  70  N.  W. 
468;  Gianella  v.  Bigelow,  92  Wis.  267, 
65  N.  W.  1030. 

Prior  to  1895  there  was  a  right  of 
appeal  under  the  Wisconsin  statutes. 
See  Gianella  v.  Bigelow,  92  Wis.  267, 
65  N.  W.  1030;  Hoffman  v.  Wheelock, 
62  Wis.  434,  22  N.  W.  713;  Sage  v. 
McLean,  37  Wis.  357;  Cobb  v.  Harrison, 
20  Wis.  625. 

32.  Briggs  v.  Bergen,  23  N.  Y.  162 
(from  special  to  general  term) ;  Web- 
ster v.  Bainbridge,  13  Hun  (N.  Y.) 
180. 

33.  Upon  an  appeal  from  an  order 
striking  out  a  demurrer  as  frivolous, 
which  order  also  allows  the  defendant 
to  answer  upon  the  usual  terms,  the 
court  will  not  reverse  the  order  though 
the  pleading  is  not  frivolous,  unless  the 
demurrer  was  well  taken.  Friesenhahn 
v.  Merrill,  52  Minn.  55,  53  N.  W.  1024; 
Hoffman  v.  Wheelock,  62  Wis.  434,  22 
N.  W.  713;  Straka  v.  Lander,  60  Wis. 
115,  18  N.  W.  641;  Lerdall  v.  Charter 
Oak,  etc.  Co.,  51  Wis.  426,  8  N.  W. 
280. 

In  Wisconsin  (under  the  former  stat- 
ute allowing  appeal)  on  appeal  from  a 
judgment  on  demurrer  for  frivolousness, 
if  the  demurrer  is  not  well  taken,  al- 
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B.  Order  Refusing  To  Strike.  —  Error  cannot  be  predicated  upon 
the  action  of  the  court  in  overruling  the  motion  to  strike.34 

C.  On  Motion  for  Judgment  on  Fr:volous  Pleading.  —  An  ap- 
peal from  a  judgment  rendered  on  motion  for  judgment  on  a  plead- 
ing as  frivolous  may  be  taken35  except  where  the  motion  for  judgment 
is  not  resisted.36  The  order  directing  judgment  upon  a  pleading  as 
frivolous  is  only  reviewable  on  appeal  from  the  judgment.37  The  denial 
of  the  motion  for  judgment  is  not  appealable.38 

VI.  AMENDMENT  AND  PLEADING  OVER.39  — A.  Discretion 
OF  Court.  —  Though  there  is  authority  under  some  of  the  early  cases 
to  the  contrary/0  it  is  now  well  settled  that  after  a  pleading  is  ad- 


though  not  frivolous,  the  judgment  will 
be  affirmed.  Cobb  v.  Harrison,  20  Wis. 
625.-  But  if  the  appeal  be  from  the 
or'ier  striking  out  the  demurrer  as  friv- 
cious  the  order  will  be  reversed  if  the 
demurrer  is  not  frivolous,  although  not 
well  taken.  Sage  v.  McLean,  3-7  Wis. 
357;  Weishaupt  v.  Weishaupt,  27  Wis. 
621. 

34.  Ala. — Davis  v.  Louisville,  etc.  R. 
(Jo.,  108  Ala.  660,  18  So.  687;  Columbus 
&  W.  E.  Co.  v.  Bridges,  86  Ala.  448, 
5  So.  864,  11  Am.  St.  Eep.  58.  Ind. 
Hart  v.  Scott,  168  Ind.  530,  81  N.  E. 
481.  N.  Y.— Dixon  Crucible  Co.  v.  New 
York  City  Steel  Works,  57  Barb.  447, 
not  appealable.  N.  C. — See  Abbott  v. 
Hancock,  123  N".  C.  89,  31  S.  E.  271. 

No  substantial  right  of  a  party  is 
prejudiced  by  a  refusal  to  strike  out 
a  pleading  as  frivolous,  as  he  may 
still  have  the  validity  of  the  plea 
adjudged  on  demurrer.  Key  v.  Paul,  61 
N.  J.  L.  133,  38  Atl.  823  (motion  to 
vacate  order  denying  motion  to  strike 
out  plea  as  frivolous). 

To  refuse  to  hold  an  answer  or  de- 
murrer frivolous,  if  it  is  clearly  so,  is 
error  of  course,  and  subject  to  review, 
but  the  injury  is  one  which  can  be 
cured  by  an  appeal  from  the  final  judg- 
ment, and  therefore  no  appeal  lies  from 
the  refusal  to  strike  out  an  answer 
as  frivolous.  Walters  v.  S*fl,rnes,  118 
N.  C.  842,  24. S.  E.  713. 

35.  Briggs  v.  Bergen,  25  N.  Y.  162; 
Boylston  v.  Crews,  2  S.  C.  422. 

The  frivolous  pleading  remains  as 
part  of  the  record  on  the  granting  of 
a  motion  for  judgmeD*.  See  supra,  II, 
B,  3,  g. 

The  appeal  presents  the  question 
whether,  as  matter  of  law,  the  friv- 
olousness  of  the  pleading  is  apparent 
upon  the  face  of  the  pleading.     Halli- 

Vol.  X 


day  v.  Barber,  38  Misc.  116,  77  N.  T. 
Supp.  98. 

36.  Flake  v.  Van  Wagenen,  54  N.  Y. 
25. 

A  provision  giving  an  appeal  from  a 
judgment  entered  upQa  the  direction  of 
a  single  judge  "in  all  cases"  does 
not  authorize  an  appeal  from  a  judg- 
ment entered  on  motion  for  judgment 
on  a  pleading  as  frivolous  to  which  no 
defense  is  made.  Flake  v.  Van  Wage- 
nen, 54  N.  Y.  25. 

37.  Commercial  Bank  v.  Spencer,  76 
N.  Y.  155. 

An  appeal  cannot  be  taken  from  the 
order  for  judgment.     Elwood  v.  Roof, 

82  N.  Y.  428;  Commercial  Bank  v.  Spen. 
cer,  76  N.  Y.  155;  Jones  v.  Ludlum,  74 
N.  Y.  61;  Eaton  v.  Gillett,  16  Wis.  546. 

But  an  order  at  chambers  for  judg- 
ment because  of  the  interposing  of  a 
frivolous  demurrer  may  be  vacated  on 
motion,  and  if  the  court  refuses  to 
vacate  same  an  appeal  may  be  taken. 
Eaton  v.  Gillett,  16  Wis.  546. 

38.  Mont.— Code  Civ.  Proe.,'  §741; 
Moore  v.  Murray,  30  Mont.  13,  75  Pac. 
515.  N.  Y.— Code  Civ.  Proc,  §537; 
Dabney  v.  Greeley,  12  Abb.  Pr.  (N.  S.) 
191;  Merritt  v.  Gouley,  58  Hun  372,  12 
N.  Y.  Supp.  132;  Carpenter  v.  Adams, 
34  Hun  429.  N.  C— Parker  v.  North 
Carolina  E.  Co.,  150  N.  C.  433,  64  S.  E. 
186;  Morgan  v.  Harris,  141  N.  C.  358, 
54  >S.  E.  381;  Abbott  v.  Hancock,  123 
N.  C.  89,  31  S.  E.  271;  Walters  «. 
Starnes,  118  N.  C.  842,  24  S.  E.  713. 
See  also  Hull,  Lanier  &  Co.  v.  Carter, 

83  N.  C.  249,  and  Turlington  v.  Wil- 
liams, 84  N.  C.  125,  to  same  effect. 

Conditional  Denial  Is  Appealable. 
Wheeler  v.  Tracy,  15  Jones  &  S.  (N.  Y.) 
368. 

39.  See  generally  1  Standard  Peoo. 
871,  et  seq.;  6  Standard  Proc.  1001. 

40.  Ark. — Crary  v.   Ashley,   4  Ark. 
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judged  frivolous,41  or  sham,*2  it  lies  within  the  sound  discretion  of  the 
court  whether  or  not  to  allow  the  offending  party  to  amend  or  plead 
over;  and  this  is  expressly  provided  for  by  some  statutes  in  the  case 
of  -frivolous  pleading.43  Leave  to  file  a  new  or  amended  pleading  will 
not  be  granted  as  of  course  in  such  case,44  though  an  amendment  is 


203.  N.  Y. — Shearman  v.  New  York 
Cent.  Mills,  1  Abb.  Pr.  187,  affirming 
10  How.  Pr.  19.  N.  D. — Yerkes  v.  Crum, 
2  N.  D.  72,  49  N.  W.  422.  S.  C— Trim- 
mier  v.  Hamilton*,  3  MeCord  L.  425. 

"The  motion  for  judgment  on  ac- 
count of  the  frivolousness  of  a  plead- 
ing, is  a  very  summary  proceeding. 
There  is  no  power  given  to  the  judge 
to  allow  an  amendment,  but  the  other 
party  if  successful,  may  perfect  judg- 
ment at  once."  Shearman  V:  New 
York  Cent.  Mills,  1  Abb.  Pr.  (N.  Y.) 
187. 

"A  frivolous  answer  is  evidence  of 
bad  faith  and  is  not  ordinarily  amend- 
able."   Youngs  v.  Kent,  46  N.  Y.  672. 

Under  the  early  Wisconsin  statute  no 
pleading  over  was  allowed  upon  a 
pleading  being  adjudged  frivolous. 
Farmers,  etc.  Bank  v.  Sawyer,  7  Wis. 
379;  Grubb  v.  Eemington,  7  Wis.  349. 

41.  Del. — Wilcox  v.  Wilmington  City 
E.  Co.,  42  Atl.  704.  Ky.-— Bruce  v. 
Mathers,  2  Bibb  294.  N.  Y.— Hale  v. 
Swinburne,  66  How.  Pr.  387;  Pales  v. 
Hicks,  12  How.  Pr.  153;  MacMahon  v. 
Simon,  128  App.  Div.  921,  112  N.  Y. 
Supp.  110.  N.  C. — Parker  v.  North 
Carolina  E.  Co.,  150  N.  C.  433,  64  S.  E. 
186;  Morgan  v.  Harris,  141  N.  C.  358, 
54  S.  E.  381;  Abbott  v.  Hancock,  123 
N.  C.  89,  31  S.  E.  271. 

In  Fales  v.  Hicks,  12  How.  Pr.  (N.  Y.) 
153,  the  court  said:  "I  know  it  has 
been  said  by  a  learned  judge,  that  no 
power  is  given  to  a  judge,  upon  an 
application  for  judgment  under  the 
247th  section  of  the  code,  to  allow  an 
amendment  (Shearman  v.  The  New  York 
Central  Mills,  1  Abbott  190).  But  I 
can  see  no  Objection  to  granting  such 
a  motion  conditionally.  The  party 
prejudiced  by  a  frivolous  pleading  is 
authorized  to  apply  to  a  judge,  either 
in  or  out  of  court,  for  judgment,  and 
the  judge,  either  in  or  out  of  court, 
is  authorized  to  give  judgment." 

Though  a  frivolous  demurrer  be  inter- 
posed, defendant  should  be  allowed  to 
file  an  answer.     MacMahon  v.  Simon, 

liio App'  Div*  931'  113  N*  Yr  Supp- 


Setting  Up  Another  Defense. — After 
judgment  on  an  answer  as  frivolous, 
the  defendant  should  not  be  permitted 
to  amend  by  setting  up  another  de- 
fense known  to  him  at  the  time  of 
interposing  his  answer  and  intentional- 
ly withheld  by  him.  Stedeker  v.  Ber- 
nard, 10  Daly  (N.  Y.)  466. 

42.  Minn. — First  Nat.  Bank  v.  Lang, 
94  Minn.  261,  102  N.  W.  700;  Hertz  v. 
Hartmann,  74  Minn.  320,  77  N.  W.  232; 
Thul  v.  Ochsenreiter,  72  Minn,  lllj  75 
N.  W.  4.  N.  Y.— Briggs  v.  Bergen,  23 
N.  Y.  162;  Blake  v.  Eldred,  18  How. 
Pr.  240;  Berrigan  v.  Oviatt,  3  How. 
Pr.  (N.  S.)  199.  Eng. — Remington  v. 
Seoles,  L.  R.  1897,  2  Ch.  Div.  1,  6. 

Granting  Leave  to  Part  of  Several 
Defendants. — Where,  on  a  motion  to 
strike  out  an  answer  as  sham,  it  ap- 
pears that  some  of  the  defendants  may 
nave  a  valid  defense,  they  may  be  per- 
mitted to  serve  an  amended  answer, 
while  the  motion  of  the  other  defend- 
ants- who  show  no  merits,  is  denied. 
Burrall  v.  Bowen,  21  How.  Pr.  (N.  Y.) 
378. 

43.  See  generally  the  statutes  of  the 
several  states,  and  the  following  cases: 
Geilfuss  v.  Gates,  87  Wis.  395,  58  N.  W. 
742;  Guth  v.  Lubach,  73  Wis.  131,  40 
N.  W.  681;  Lerdall  v.  Charter  Oak,  etc. 
Co.,  51  Wis.  426,  8  N.  W.  280. 

44.  Allen  v.  Wheeler,  21  N.  J.  L. 
93;  Sohmid  v.  Arguimban,  46  How.  Pr. 
(N.  Y.)  105;  Aymar  v.  Chase,  1  N.  Y. 
Code  Rep.  (N.  S.)  141  (even  though. 
the  time  within  which  an  amendment 
might  otherwise  be  filed  has  not 
elapsed) ;  Scott  v.  Town  of  North  Sa- 
lem, 138  App.  Div.  25,  122  N.  Y.  Supp. 
497;  McNeil  v.  Board  of  Supervisors, 
131  App.  Div.  126,  115  N.  Y.  Supp. 
215;  Lee  v.  Jacobs,  38  App.  Div.  531, 
56  N.  Y.  Supp.  645;  Ross  v.  Ross,  25 
Hun   (N.  Y.)   642. 

The  entry  of  judgment  after  a  de- 
murrer has  been  stricken  off  on  the 
ground  that  it  is  frivolous  is  upon  the 
theory  that  there  really  was  no  de- 
murrer, and  in  such  a  situation,  a  stat- 
ute giving  the  right  to  plead  over 
after  demurrer  overruled,  does  not  ap- 

Vol.  X 


304 


FBIVOLOUS  AND  SHAM  PLEADINGS 


allowable  as  a  matter  of  course  previous,  to  the  determination  of  a  mo- 
tion against  the  pleading  as  frivolous  or  sham,  if  the  time  to  amend, 
has  not  expired.45 

B.  How  Discretion  Exercised.  —  The  court  will  with  great  re- 
luctance permit  a  party  to  plead  anew,46  and  will  do  so  only  upon  a 
showing  that  the  defendant  has  a  defense  on  the  merits,47  and  a  suffi- 
cient excuse  for  his  not  having  availed  himself  of  it  in  the  proper 
form,  and  at  the  proper  time.48 

Imposition  of  Terms.  —  The  courts  in  some  jurisdictions  in  granting 
such  leave  impose  terms,49  which  in  nearly  all  cases  require  the  pay- 


ply.  Miller  v.  Ambrose,  35  App.  Cas. 
(D.  C.)  75.  And  see  Morgan,  v.  Harris, 
141  N.  0.  358,  54  S.  E.  381. 

45.  Howard  v.  Curran,  8  N.  Y.  Civ. 
Proc.  262;  Burrall  v.  Moore,  5  Duer  (N. 
Y.)  654;  Currie  v.  Baldwin,  4  Sandf. 
(N.  Y.)  690;  Byrne  v.  Hegeman,  24 
App.  Div.   152,  48   N.  Y.   Supp.   788. 

46.  Allen  v.  Wheeler,  21  N.  J.  L. 
93 ;  Patten  v.  Harris,  10  Wend.  (N.  Y.) 
624. 

After  a  demurrer  to  a  declaration  has 
teen  adjudged  frivolous,  the  court  will 
with  great  reluctance  permit  the  de- 
fendant to  plead  anew.  It  is  an  abuse 
which  receives  no  indulgence.  Allen  <i. 
Wheeler,  21  N.  J.  L.  93;  Patten  v. 
Harris,  10  Wend.   (N.  Y.)    624. 

Though  the  court  should  ordinarily  al- 
low a  party  to  answer  upon  overruling 
a  frivolous  demurrer,  it  is  not  error 
to  enter  default  and  judgment  for 
plaintiff  for  want  of  an  answer,  where 
no  leave  is  asked  to  file  an  answer. 
Seale  v.  McLaughlin,  28.  Cal.  668. 

47.  N.  Y.— Grinnell  v.  Church,  65 
How.  Pr.  399;  Burrall  v.  Bowen,  21 
How.  Pr.  378;  Patten  v.  Harris,  10 
Wend.  624  (affidavit  showed  that  de- 
fendant interposed  demurrer  adjudged 
frivolous  in  good  faith,  that  defend- 
ant had  a  defense  on  merits,  and  that 
unless  he  was  permitted  to  plead,  the 
whole  cause  would  stand  confessed  on 
the  record);  Miller  «.  Heath,  7  Cow. 
101;  Allen  v.  Thompson,  1  Hall  54; 
Brown  v.  Ward,  3  Duer  660;  Scott  v. 
Town  of  North  Salem,  138  App.  Div. 
25,  122  N.  Y.  Supp.  497;  McNeil  v. 
Board  of  Supervisors,  131  App.  Div. 
126,  115  N.  Y.  Supp.  215.  Tenn.— Grant 
v.  Jennings,  1  Coldw.  53.  Wis. — Lou- 
cheine  v.  Strouse,  49  Wis.  623,  6  N.  W. 
360;  Cobb  v.  Harrison,  20  Wis.  625. 

Where  the  defendant  proceeds  by 
motion  for  leave  to  amend  his  answer, 
he  should  embody,  in  his  moving  papers, 
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the  proposed  answer,  or  amended  an- 
swer, so  the  court  may  see  what  it 
is,  and  know  that  it  contains  a  good 
or  meritorious  defense  to  the  action. 
Marquisee  v.  Brigham,i  12  How.  Pr.  (N. 
Y.)   399. 

Where  judgment  is  rendered  upon  a 
frivolous  answer,  without  leave  to  an- 
swer over,  and  afterwards  defendant 
files  affidavits  and  asks  leave  to  an- 
swer on  the  ground  of  newly  discov- 
ered evidence,  without  tendering  an 
answer  showing  a  good  defense,  with 
affidavits  showing  a  probability  of  his 
sustaining  it,  leave  should  be  denied. 
Loucheine  v.  Strouse,  49  Wis.  623,  6 
N.  W.  360.  See  also  Cobb  v.  Harrison, 
20  Wis.   625. 

48.  Grant  v.  Jennings,  1  Coldw. 
(Tenn.)   53. 

The  fact  that  an  answer  adjudged 
frivolous  was  interposed  in  good  faith 
is  a  good  reason  for  allowing  an  amend- 
ment, though  it  will  furnish  no  defense 
to  a  motion  against  it.  Swinburne  V. 
Stockwell,  58  How.  Pr.  (N.  Y.)  312; 
Witherspoon  v.  Van  Dolar,  15  How.  Pr. 
(N.  Y.)   266. 

That  Demurrer  Filed  in  Good  Faith. 
When  a  demurrer  is  overruled  or  strick- 
en out  as  frivolous,  the  demurrant 
should  not  be  permitted  to  answer  in 
course,  but  only  upon  a  showing  to  the 
reasonable  satisfaction  of  the  court 
that  the  demurrer  was  interposed  in 
good  faith  and  that  he  has  a  valid  de- 
fense. Scott  v.  Town  of  North  Salem, 
138  App.  Div.  25,  122  N.  Y.  Supp.  497; 
McNeil  v.  Board  of  Supervisors,  131 
App.  Div.  126,  115  N.  Y.  Supp.  215.  And 
see  Cobb  v.  Harrison,  20  Wis.  625. 

49.  N.  J.— Allen  v.  Wheeler,  21  N. 
J.  L.  93,  upon  terms  of  pleading  is- 
suably,  and  taking  short  notice  of  t:ial. 
N.  Y.— Lawrence  v.  Derby,  24  How. 
Pr.  133  (on  stipulating  to  allow  the 
date  of  issue  to  remain  as  it  is,  and 
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ment  of  costs  by  the    party    who    is    permitted    to    plead    over.5 


take  short  notice  of  trial) ;  Fales  v. 
Hicks,  12  How.  Pt.  153  (on  stipulating 
to  admit  due  service  of  notiee  of  trial 
for  the  next  term  of  court) ;  Aymar  v. 
Chase,  1  Code  Kep.  (N.  S.)  141.  Eng. 
Jones  v.  Studd,  4  Bing.  663,  130  Eng. 
Reprint  924,  defendant  given  leave  to 
plead  de  novo,  upon  his  undertaking  to 
try  after  term.  And  see  generally  the 
cases  cited  in  the  next  succeeding 
note. 

It  is  not  error  to  require  the  defend- 
ant to  answer  instanter,  if  he  desires 
to  answer  upon  the  overruling  of  his 
demurrer  as  frivolous.  Whittenhall  v. 
Korber,  12  Kan.  472. 

50.    Del. — Wilcox  v.  Wilmington  City 


B.  'Co.,  42  Atl.  704,  costs  accrued  to 
date.  N.  Y. — Grinnell  v.  Church,  65 
How.  Pr.  399;  Lawrence  v.  Derby,  24 
How.  Pr.  133;  Witherspoon  v.  Van 
Dolar,  15  How.  Pr.  266;  Pales  v.'  Hicks, 
12  How.  Pr.  153;  Allen  v.  Thompson,  1 
Hall  54.  Wis.— Guth  v.  Lubaeh,  73 
Wis.  131,  40  N.  W.  681. 

As  to  allowance  of  costs,  see  supra, 
TV. 

Under  the  Wisconsin  practice,  the 
court  may  make  the  payment  of  costs 
a  condition  of  the  privilege  of  plead- 
ing over,  although  costs  were  not  asked 
for  in  the  notice  of  motion  to  strike 
out  the  frivolous  pleading.  Guth  17. 
Lubaeh,  73  Wis.  131,  40  N.  W.  681. 


FUGITIVE  FROM  JUSTICE.  — See  Extradition;    Habeas   Corpus. 


GAMBLING.  —  See  Gaming. 
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I.    REMEDIES  FOR  INFRINGEMENT  OF  RIGHTS  AND  LAWS. 

A.  At  Common  Law.  —  The  law  of  fish  and  game  heing  largely 
statutory,  questions  of  procedure  arising  thereunder  will,  in  the  main, 
involve  a  consideration  of  the  statutes  of  the  several  states  upon  the 
subject.  Aside  from  these,  however,  one  injured  in  his  right  to  fish  or 
hunt  might  pursue  the  offender  at  common  law  in  an  action  of  trespass 
quare  clausum  f regit,1  de  bonis  asportatis,2  or  trespass  on  the  case,3  or 


1.  HI. — Beckman  v.  Kreamer,  43  111. 
447,  92  Am.  Dee.  146.  Mich. — Solomon 
v.  Grosbeck,  65  Mich.  540,  36  N.  W. 
163.  N.  H.— Beach  v.  Morgan,  67  N. 
H.  529,  41  Atl.  349,  68  Am.  St.  Rep. 
692.  N.  J.— Albright  v.  Cortright,  64 
N.  J.  L.  330,  45  Atl.  634,  81  Am.  St. 
Rep.  504,  48  L.  R.  A.  616;  Fitzgerald 
v.  Faunce,  46  N.  J.  L.  536;  Post  v. 
Munn,  4  N.  J.  L.  67;  Yard  v.  Carman, 
3  N.  J.  L.  493.  Pa.— Cobb  v.  Bennett, 
75  Pa.  326;  Hart  v.  Hill,  1  Whart.  124, 
131;  <Gibbs  v.  Sweet,  20  Pa.  Super.  275. 
Eng.— Holford  v.  Bailey,  18  L.  J.  Q.  B. 
109;  Holford  v.  Bailey,  13  Q.  B.  426, 
116  Eng.  Reprint  1325;  Courtney  V. 
Collet,  1  Ld.  Raym.  272,  91  Eng.  Re- 
print 1079;  Smith  v.  Kemp,  2  Salk.  637, 
91  Eng.  Reprint  537.  Irish.— Whelan  v. 
Hewson,  I.  R.  6  C.  L.  S&3,  1  Jur.  (N.  S.) 
1015,  3  -W.  R.  626. 
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Trespass  quare  clausum  lies  against 
one  who  breaks  down  weirs  on  his  own 
land,  causing  the  water  to  overflow  an- 
other's fishery  on  adjoining  land,  and 
the  fact  that  the  fish  thereby  escape 
is  but  an  aggravation  of  damages  and 
does  not  change  the  nature  of  the  ac- 
tion. 'Courtney  v.  Collet,  1  Ld.  Raym. 
272,  91  Eng.  Reprint  1079,  12  Mod. 
164,  88  Eng.  Reprint  1237. 

2.  Lowndes  v.  Dickerson,  34  Barb. 
(N.  Y.)  586;  Decker  v.  Fisher,  4  Barb. 
(N.  Y.)   592. 

3.  Matthews  v.  Treat,  75  Me.  594; 
Duncan  v.  Sylvester,  24  Me.  482,  41  Am. 
Dec.  400;  Hamilton  v.  Donegall,  3 
Ridgeway  (Irish)   267. 

Case  and  not  trespass  quare  chuswm 
is  the  proper  remedy  against  a  lower 
owner  on  a  stream  who  prevents  the 
passage  of  fish  up  the  stream,   laffiil' 
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by  a  summary  proceeding;4  but  ejectment  will  not  lie  for  a  fishery.15 
Forcible  entry  and  detainer  may  lie,6  but  one  who  owns  a  mere  license 
to  fish  cannot  maintain  forcible  entry  and  detainer.7  Where  the  ordi- 
nary remedy  is  inadequate,  resort  may  be  had  to  extraordinary  reme- 
dies, such  as  injunctions,8  quo  warranto,9  a  bill  to  perpetuate  testi- 
mony,10 or  a  bill  to  be  quieted  in  possession.11 


ton  v.  Bonegall,  3  Ridgeway  (Irish) 
267. 

Cumulative  Remedy. — Where  the  stat- 
utes vest  in  the  town  of  M.  the  right 
of  disposing  of  the  privilege  of  taking 
alewives  in  a  river  within  the  town, 
and  enacts  that  persons  obstructing  the 
passage  of  the  fish  shall  be  liable  to 
a  certain  penalty,'  the  remedy  pre- 
scribed by  the  statute  is  cumulative, 
and  an  action  on  the  case  at  common 
law  may  be  maintained  by  the  vendee 
of  the  privilege,  for  injury  thereto.  Bar- 
den  v.  Crocker,  10  Pick.  (Mass.)  383. 

i.  Jacobus  v.  Meskill,  56  N.  J.  L. 
255,  28  Atl.  383. 

5.  Waddy  v.  Newton,  8  Mod.  275, 
88  Bng.  Reprint  196;  Molineux  v. 
Molineux,  Cro.  Jac.  144,  79  Eng.  Re- 
print 126;  Herbert  v.  Laughluyn,  Cro. 
Car.  492,  79  Eng.  Reprint  1025. 

"And  because  it  was  not  terra  acgua 
eooperta,  nor  of  any  land,  but  only  of 
a  profit  apprendre  ...  an  ejectment 
lies  not  thereof."  Herbert  v.  Laugh- 
luyn, Cro.  Car.  492,  79  Eng.  Reprint 
1025! 

But  in  Bex  v.  Old  Alresford,  1  T.  R. 
358,  99  Eng.  Reprint  1138,  Ashhurst, 
J.,  says:  "There  is  no  doubt  but  that 
a  fishery  is  a  tenement.  Trespass  will 
lie  for  an  injury  to  it;  and  it  may  be 
recovered  in  ejectment." 

6.  Power  v.  Tazewells,  25  Gratt. 
(Va.)  786. 

A  person  having  an  assignment  of 
oyster  beds  staked  off  as  required  by 
law  has  such  an  exclusive  interest  in 
them  that  he  may  maintain  an  action 
of  unlawful  detainer  against  a  party 
who  enters  upon  said  beds  and  holds 
them  against  him.  Power  v.  Tazewells, 
25  Gratt.  (Va.)  786. 

7.  VanAuken  v.  Decker,  2  N.  J.  L. 
69. 

8.  Cal. — People  v.  Truckee  Lumb. 
Co.,  116  <Jal.  397,  48  Pae.  374,  39 
£_•  E.  A.  581,  58  Am.  St.  Rep.  183; 
Heckman  v.  Swett,  107  Cal.  276,  40  Pae. 
420.  N.  J.— Wilson  v.  Hill,  46  N.  J. 
%  367,  19  Atl.  1097;  Britton's  Admr. 
p.  Hill,  27  N,  J,  Eq.  389.    N.  Y.— Sea- 


man v.  Lee,  10  Hun  607.  N.  O. — Rey- 
burn  v.  Sawyer,  128  N.  C.  8,  37  S.  E. 
954;  Hettrick  &  Bro.  v.  Page,  82  N.  C. 
65.  Ohio. — Castalia  Trout  Club  Co.  v. 
Sporting  Club,  8  Ohio  C.  C.  194.  Wash. 
Cherry  Point  Fish  Co.  v.  Nelson,  25 
Wash.  558,  <66  Pae.  55.  Eng.— Fitz- 
gerald v.  Firbank,  66  L.  J.  Ch.  529; 
Oldaker  v.  Hunt,  31  Eng.  L.  &  Eq.  503; 
Bridges  v.  Highton,  11  L.  T.  N.  S. 
653;  Bathurst  v.  Burden,  2  Bro.  Ch.  64, 
29  Eng.  Reprint  37  (a  case  enjoining 
apprehended  injury).  Irish. — Allen  v. 
Donnelly,  5  Ir.  Ch.  Rep.  229. 

Where  a  person  has  an  exclusive  right 
to  fish  in  certain  waters,  he  may  re- 
strain trespassers  by  injunction.  His 
ordinary  remedy  would  entail  a  multi- 
plicity of  suits.  Allen,  v.  Donnelly,  5 
Ir.  Ch.  Rep.  229. 

Equity  will  restrain  the  maintenance 
of  a  fishing  trap  in  violation  of  law  at 
the  instance  of  one  who  can  show  spe- 
cial injury.  Cherry  Point  Fish  Co.  V. 
Nelson,  25  Wash.  558,  66  Pae.  55. 

Adequate  Remedy  at  Law. — Equity 
will  not  restrain  the  removal  of  stakes 
from  a  fishing  ground  when  adequate 
compensation  can  be  had  for  the  al- 
leged injury.  Hettrick  &  Bro.  v.  Page, 
82  N.  C.  65. 

9.  Warren  v.  Matthews,  1  Salk.  357, 
91  Eng.  Reprint  312. 

Quo  warranto  may  be  brought  to  try 
the  title  of  one  who  claims  to  be 
grantee  of  a  fishing  right.  Warren  v. 
Matthews,  1  Salk.  357,  91  Eng.  Re- 
print 312. 

10.  A  man  owning  an  exclusive  right 
of  fishery  may  have  a  bill  in  equity 
against  one  threatening  to  disturb  him 
in  his  right,  for  a  commission  to  ex- 
amine his  witnesses  and  perpetuate 
their  testimony  without  first  bringing 
an  action  at  law;  though  had  he  been 
disturbed  in  his  fishing,  thereby  giving 
him  an  action  at  law,  it  would  be 
otherwise.  Dorset  v.  Girdler,  Prec.  in. 
Oh.  531,  24  Eng.  Reprint  238. 

11.  One  in  possession  of  an  ex> 
elusive  fishery  for  some  time  may  bring 
a  bill  to  be  quieted  in  possession,  though 

Vol,  X 


308 


GAME  AND  FISE 


The  fish  and  game  laws  of  the  various  states  usually  make  provision  for  a 
remedy  and  designate  the  proper  parties  to  maintain  the  action.12  "Where 
they  are  silent  as  to  these  matters  recourse  must  be  had  to  the  common 
law  or  to  the  general  statutes.  Thus  it  has  been  held  that  debt  would 
lie  where  the  statute  provided  no  remedy,13  also  an  indictment.11  But 
the  existence  of  a  statutory  remedy  will  exclude  the  common  law  reme- 
dy until  the  former  has  been  exhausted.15  The  owner  of  oyster- beds, 
however,  may  enjoin  trespasses  thereon,  though  the  acts  be  indictable 
under  the  statute.18  And  where  the  statutes  provide  more  than  one 
remedy,  they  may  be  cumulative.17 

B.  Statutory  Penalties.  —  Where  statutes  impose  penalties  the 
method  of  recovering  them  is  generally  set  out  in  the  act.  If  the  par- 
ticular enactment  fails  to  provide  a  remedy,  the  general  statutes  may 
be  appealed  to.18  Frequent  remedies  are  those  of  qui  tarn,10  and  tres- 
pass,20 although  trespass  on  the  ease21  and  debt  are  to  be  found  in  some 
statutes.22    In  some  cases  the  remedy  is  by  a  summary  proceeding,23 


he  has  not  established  his  right  at  law. 
Mayor  of  York  v.  Pilkington,  1  Atk. 
282,  26  Eng.  Eeprint  180. 

12.  These  statutes  are  remedial  for 
the  reason  (stated  in  Payne  v.  Sheets, 
75  Vt.  335,  349,  55  Atl.  656)  that  they 
provide  for  no  new  cause  of  action. 

13.  Purinton  v.  Ladd,  58  1ST.  H.  596; 
Budd  v.  Sip,  13  N.  J.  L.  348. 

14.  State  v.  Boberts,  59  N.  H.  484. 

15.  Defendant,  under  a  charter 
erected  a  dam  with  inadequate  fishway. 
A  means  of  assessing  the  damages  re- 
sulting to  owners  higher  up  was  also 
provided  by  the  charter.  The  exist- 
ence of  the  special  charter  remedy  pre- 
cluded plaintiff's  resort  to  a  common 
law  action,  at  least  till  the  charter 
remedy  had  been  exhausted.  Bristol  V. 
Ousatonic  Water  Co.,  42  Conn.  403. 

16.  That  unlawfully  taking  oysters 
from  private  beds  held  under  state  may 
be  indictable  under  the  criminal  laws 
does  not  prevent  the  owner  from  en- 
joining insolvent  persons  from  com- 
mitting depredations  thereon,  when  it 
is  apparent  that  without  such  remedy 
the  damage  will  be  irreparable.  Jones 
v.  Oemler,  110  Ga.  202,  35  S.  E.   375. 

17.  Com.  v.  Buggies,  10  Mass.  391. 
But  see  State  v.  Meek,  112  Iowa  338, 
84  N.  W.  3,  84  Am.  St.  Rep.  342,  51 
L.  E.  A.  414. 

A  verdict  of  not  guilty  in  a  crim- 
inal prosecution  for  maintaining  a 
nuisance  against  one  who  blocks  a 
stream,  is  a  bar  to  a  suit  in  equity 
by  the  state,  based  on  the  same  act, 
to  abate  a  nuisance.     State  v.  Meek, 
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112  Iowa  338,  84  N.  W.  3,  84  Am.  St. 
Eep.  342,  51  L.  B.  A.  414. 

The  special  remedy  for  obstructions 
to  the  passage  of  fish  in  rivers  given 
by  Mass.  Act  8  Anne,  c.  3,  and  con- 
sisting of  removal  by  the  sheriff  is 
cumulative  and  does  not  take  away  the 
remedy  by  indictment  as  for  a  nuisance. 
Com.  v.  Buggies,  10  Mass.  391.  But  see 
State  v.  Meek,  112  Iowa  338,  84  N.  W. 
3,  84  Am.  St.  Eep.  342,  51  L.  B.  A. 
414. 

18.  State  v.  Boberts,  59  N.  H.  484; 
Purinton  v.  Ladd,  58  N.  H.  596. 

19.  Burnham  v.  Webster,  5  Mass. 
266;  Vinton  v.  Welsh,  9  Pick.  (Mass.) 
87. 

20.  Staples  v.  Peabody,  83  Me.  207, 
22  Atl.  113;  James  v.  Wood,  82  Me.  173, 
19  Atl.  160,  8  L.  B.  A.  448;  Payne  v. 
Sheets,  75  Vt.  335,  55  Atl.  656;  Payne 
v.  Gould,  74  Vt.  208,  52  Atl.  421. 

21.  State  v.  Hannah,  99  Me.  224,  58 
Atl.  1061;  Hardyman  v.  Whitaker,  2 
East  573n,  102  Eng.  Eeprint  489. 

22.  Donnell  v.  Joy,  85  Me.  118,  26 
Atl.  1017;  Thompson  v.  Smith,  79  Me. 
160,  8  Atl.  687;  Inhab.  of  Penobscot 
County  v.  Treat,  16  Me.  378. 

23.  N.  J.— Jacobus  v.  Meskill,  56  N. 
J.  L.  255,  28  Atl.  383;  Doughty  v.  Con- 
over,  42  N.  J.  L.  193.  N.  Y.-^Colon  v. 
Lisk,  153  N.  Y.  188,  47  N.  E.  302,  60 
Am.  St.  Eep.  609.  Pa.— Com.  v.  Bor- 
den, 61  Pa.  272.  Wis.— Bittenhaus  «. 
Johnston,  92  Wis.  588,  66  N.  W.  805, 
32  L.  E.  A.  380. 

Where  the  statute  forbids  the  shoot- 
ing with  firearms,  the  offense  is  to  be 
measured  by  the  number  of  shots  and 
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and  sometimes  the  penalty  is  recovered  by  indictment24  or  complaint.25 
C.    Criminal  Proceedings.  —  In  many  eases  a  criminal  prosecution 
is  authorized  for  the  punishment  of  the  offender26  to  be  instituted  by 
indictment,27  information28  or  complaint.29 

II.  PARTIES.  —  A.  Parties  Plaintiff.  —  "Where  only  private 
rights  of  hunting  and  fishing  are  concerned,  the  proper  party  to  main- 
tain the  action  is  the  owner  of  the  right  invaded,30  whether  it  attaches 


not  the  number  of  birds  killed.  Com.  v. 
Borden,  61  Pa.  272. 

Eight  to  Jury. — A  statute  providing 
a  summary  proceeding  by  a  seizure  of 
any  boat  or  vessel  used  by  one  person 
in  interfering  with  oysters  or  shell  fish 
belonging  to  another,  and  for  its  for- 
feiture and  sale  by  an  exclusive  pro- 
cedure before  a  justice  with  no  pro- 
vision for  a  jury  trial,  is  unconstitution- 
al. Colon  v.  Lisk,  153  N.  Y.  188,  47 
N.  E.  302,  60>  Am.  St.  Rep.  609.  But 
see  Jacobus  v.  Meskill,  56  N.  J.  L.  225, 
28  Atl.  383. 

Summary  proceeding  in  which  the 
person  had  no  trial  by  jury,  held  con- 
stitutional. Jacobus  v.  Meskill,  56  N. 
J.  L.  255,  28  Atl.  383. 

Law  providing  that  wardens  and 
peace  officers  may  seize  or  destroy  nets 
found  in  unlawful  use,  not  repugnant 
to  constitution.  Bittenhaus  v.  Johnston, 
92  Wis.  588,  66  N.  W.  805,  32  L.  E.  A. 
380.  See  Osborn  v.  Charlevoix  Cir. 
Judge,  114  Mich.  655,  72  N.  W.  982. 

24.  Me.— State  v.  Hanna,  99  Me.  224, 
58  Atl.  1061.  Mass.— Com.  v.  Look,  108 
Mass.  452.  N.  H.— State  v.  Roberts,  59 
N.  H.  484.  Pa.— Reynolds  v.  Com.,  93 
Pa.  458.  Wis.— State  v.  DeLano,  80  Wis. 
259,  49  N.  W.  808. 

The  proper  means  of  recovering  the 
penalty  for  the  illegal  taking  of  fish 
under  Mass.  St.,  1869,  c.  384,  §31,  is 
by  indictment,  and  the  commissioners 
on  inland  fisheries  need  not  be  the 
prosecutors.  Com.  v.  Look,  108  Mass. 
452. 

New  Hampshire  Laws,  1872,  c.  55, 
prescribes  a  penalty  for  catching  trout 
in  prohibited  season,  but  no  method  of 
recovering  the  penalty  is  provided  for. 
By  Gen.  'St.,  c.  251,  it  was  provided 
that  all  forfeitures  incurred  by  the  vio- 
lation of  the  latter  act  might  be  re- 
covered by  indictment.  Indictment 
■was  the  proper  method  of  recovering 
the  penalty  provided  for  by  the  Laws 
of  1872,  c.  55.  State  v.  Roberts,  59 
N.  H.  484. 

25.    State  v.  Thrasher,  79  Me.  17,  7 


Atl.  814;  State  v.  Nergaard,  124  Wis. 
414,  102  N.  W.  899. 

26.  Cal. — Ex  parte  Maier,  103  Cal. 
476,  37  Pac.  402,  42  Am.  St.  Rep.  129. 
Ga. — Jones  v.  Oemler,  110  Ga.  202,  35 
S.  E.  375.  la.— State  v.  Meek,  112  Iowa 
338,  84-  N.  W.  3,  84  Am.  St.  Rep.  342, 
51  L.  R.  A.  414.  Mich. — Osborn  v. 
Charlevoix  Cir.  Judge,  114  Mich.  655, 
72  N.  W.  982.  N.  Y  — People  v.  Hallj 
8  App.  Div.  15,  40  N".  Y.  Supp.  183. 

27.  Kan. — State  v.  Stunkle,  41  Kan. 
456,  21  Pae.  675.  Ky. — Com.  v.  Chase, 
Davidson  Co.,  109  Ky.  236,  58  S.  W. 
609;  Com.  v.  England,  38  S.  W.  492; 
Com.  v.  Bell,  30  S.  W.  997;  Com.  v. 
Drain,  99  Ky.  162,  35  S.  W.  269.  Mass. 
Com.  v.  Look,  108  Mass.  452.  Minn. 
State  v.  Shattuck,  96  Minn.  45,  104 
N".  W.  719  (having  in  possession  game 
brought  into  the  state) ;  State  v.  Bod- 
man,  58  Minn.  393,  59  N.  W.  1098  (in- 
dictment for  having  in  possession  slain 
deer  after  close  season).  Mo. — State 
v.  Gilmore,  141  Mo.  506,  42  S.  W.  817; 
State  v.  Griffin,  89  Mo.  49,  1  S.  W.  87. 
N.  J.— State  v.  Corson,  65  N.  J.  L.  502, 
47  Atl.  500;  Polhamus  v.  State,  57  N. 
J.  L.  348,  30  Atl.  480;  State  v.  Post, 
55  N.  J.  L.  264,  26  Atl.  683;  State  v. 
American  E.  Powder  Mfg.  Co.,  50  N. 
J.  L.  75,  11  Atl.  127.  N".  C— State  v 
Gallop,  126  N.  C.  979,  35  S.  E.  180, 
obstructing  gunning  and  fishing.  Pa. 
Werfel  v.  Com.,  5  Binn.  65. 

28.  Okla. — Cameron  v.  Oklahoma,  16 
Okla.  634,  86  Pac.  68.  Tex.— Holtzgraft 
v.  State,  23  Tex.  App.  404,  5  S.  W. 
117.  Vt.— State  v.  Smith,  61  Vt.  346, 
17  Atl.  492. 

29.  Conn.— State  v.  Geer,  61  Conn. 
144,  22  Atl.  1012,  13  L.  R.  A.  804. 
Me.— State  v.  Whitten,  90  Me.  53,  37 
Atl.  331;  State  v.  Sinnott,  S9  Me.  41, 
35  Atl.  1007;  State  v.  Towle,  80  Me. 
349,  14  Atl.  729;  State  v.  Thrasher,  79 
Me.  17,  7  Atl.  814.  Mass.— Com.  v. 
Prescott,  151  Mass.  '60,  23  N.  E.  729. 
Mo. — State  v.  Weeks,  88  Mo.  App.  263. 

30.  Injunction  will  not  lie  to  re- 
strain interference  with  a  public  fish' 
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to  him  as  owner  of  the  soil,31  or  of  the  water  which  contain  the  fish," 
or  exist  in  him  as  an  exclusive  privilege  or  easement.33  Actions  under 
the  fish  and  game  laws  of  the  several  statutes  are  to  be  maintained  by 
the  parties  designated  in  these  acts.  These  statutes  usually  provide 
for  commissioners,  wardens  and  other  officers  who  are  empowered  to 
institute  actions  or  prosecutions  for  the  violation  thereof.34  The  action 
for  the  recovery  of  the  penalty  may  be  brought  by  a  common  in- 
former,35 but  only  where  power  is  given  to  him  by  statute  for  that  pur- 
pose36 who  may  bring  the  action  in  his  own  name,37  or  in  the  name  of 


ery  at  the  instance  of  one  who  cannot 
show  special  injury.  Beyburn  v.  Saw- 
yer, 128  N.  C.  8,  37  S,  E.  954. 

31.  Chase  v.  Baker,  59  N.  H.  347. 
A  reversioner  may  maintain  trespass 

against  one  who  disturbs  the  fishing 
rights  on  the  land  occupied  by  his  ten- 
ant. Wenman  v.  Mackenzie,  3  W.  B. 
(Eng.)   626. 

Debt  for  catching  fish  in  plaintiff's 
pond  in  violation  of  statute  cannot  be 
maintained  by  one  who  was  not  owner 
of  all  the  land,  under,  around  and  ad- 
joining the  pond.  Chase  v.  Baker,  59 
N.  H.  347. 

32.  Turner  v.  Hebron,  61  Conn.  175, 
22  Atl.  951,  14  L.  E.  A.  386;  Payne 
v.  Sheets,  75  Vt.  335,  55  Atl.  656. 

One  who  owns  the  water  in  a  pond 
may  maintain  trespass  even  against  the 
owner  of  the  soil  beneath  the  pond  for 
taking  the  fish.  Turner  v.  Hebron,  61 
'Conn.  175,  22  Atl.  951,  22  Atl.  951, 
14  L.  E.  A.  386. 

33.  Smith  v.  Kemp,  Carth.  285,  90 
Eng.  Eeprint  769,  2  Salk.  637,  91  Eng. 
Reprint  537,  trespass  by  one  who  had 
a  mere  privilege  of  taking  fish. 

One  who  owns  several  fisheries  prima 
facie  owns  the  soil  beneath  and  may 
maintain  trespass  against  the  owners 
of  bank  who  erect  a  jetty  into  the 
lake.  Marshall  v.  Ulleswater  S.  Navi- 
gation Co.,  11  W.  E.  489,  3  Best  &  S. 
732,  122  Eng.  Eeprint  274,  32  L.  J. 
Q.  B.  139. 

34.  Me. — Passett  v.  Geyer,  55  Ma 
160;  Inhab.  of  Penobscot  County  v. 
Treat,  16  Me.  378.  Mich. — Osborn  v. 
Charlevoix  Cir.  Judge,  114  Mich.  655, 
72  N.  W.  982.  Eng.— Anderson  v. 
Hamlin,  25  Q.  B.  D.  221,  17  Cox  C.  C. 
129,  54  J.  P.  757,  59  L.  J.  M.  C.  151, 
63  L.  T.  N.  S.  168.  But  see  §13  of 
Fisheries  Act,  1891. 

"Where  the  law  provides  for  a  "fish 
committee"  to  sue  for  the  recovery  of 
penalties  imposed,  the  persons  prosecut- 
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ing  as  the  fish  committee  cannot  maw- 
tain  the  action  unless  it  appears  that 
they  were  duly  sworn  as  is  provided  in 
a  f  omier  act.  Passett  v.  Geyer,  55  Me. 
160. 

Action  of  debt  under  a  Massachusetts 
statute  imposing  penalty  is  to  be 
brought  in  name  of  commissioner. 
State  v.  Hanna,  99  Me.  224,  58  Atl 
1061. 

Under  Fisheries  Act,  1891,  §13,  8 
water  bailiff  may  institute  proceedings 
without  being  specially  authorized  to 
to  do  so  by  the  fishery  board  that  em- 
ployed him.     Pollock  v.  Moses,  17  Cox 

C.  C.  737,  58  J.  P.  527,  63  L.  J.  M.  C. 
116,  70  L.  T.  N.  S.  378,  10  Eep.  169. 
But  see  Anderson  v.  Hamlin,  25  Q.  B. 

D.  221. 

The  attorney-general  is  privileged  to 
maintain  an  action  to  enjoin  a  public 
nuisance  on  his  own  information  with- 
out the  intervention  of  a  private  re- 
lator. People  v.  Truckee  Lumb.  Co., 
116  Cal.  397,  48  Pac.  374,  58  Am.  St 
Eep.  183,  39  L.  E.  A.  581. 

Under  Mass.  St.  of  1869,  c.  384,  §31, 
the  commissioners  of  inland  fisheries 
need  not  be  the  prosecutors.  Com.  v. 
Look,  108  Mass.  452. 

35.  Blydenburgh  v.  Miles,  39  Conn. 
484. 

36.  Conn. — State  v.-  Decker,  46  Conn. 
241,  any  person  bv  civil  suit.  Mass. 
Smith  v.  Look,  108  Mass.  139.  N.  J. 
Hoffman  v.  Peters,  51  N.  J.  L.  244,  17 
Atl.  113.  N.  Y.— Bollins  v.  Breed,  54 
Hun  485,  8  N.  Y.  Supp.  48.  Vt.— Drew 
v.  Hilliker,  56  Vt.  641. 

It  is  a  general  rule  that  no  action 
can  be  maintained  by  an  informer  un- 
less power  is  given  to  him  by  statute 
for  that  purpose;  Colburn  v,  Swett,  1 
Met.  (Mass.)  232;  Fleming  v.  Bailey, 
5  East  313,  102  Eng.  Eeprint  1090; 
Davis  v.  Edmondson,  3  Bos.  &  P.  382. 

37.  Blydenburgh  v.  Miles,  39  Conn. 
484. 
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the  state.38  Where  the  statute  gives  a  qui  tam  action  for  a  penalty, 
several  persons  cannot  join  in  the  suit  as  informers.30  Other  statutes 
provide  that  the  district  attorney  at  the  request  of  the  game  protectors 
is  to  institute  the  proceedings.40  If  the  statute  is  enacted  solely  to  pro- 
tect the  rights  of  the  public,  the  state  alone  can  enforce  the  remedy.41 

B.  Parties  Dependant.  —  Where  there  are  several  offenders,  a 
joint  action  may  be  brought  against  any  number  of  them.42  And 
either  member  of  a  partnership  may  be  held  liable  where  the  firm  un- 
lawfully has  game  in  its  possession.43 

III.  PLEADING.  —  The  general  rules  as  to  joinder,44  duplicity,46 
and  other  matters  of  pleading,46  are  followed  in  proceedings  for  the 
violation  of  rights  in  fish  and  game.  As  a  rule  it  will  suffice  to  set  out 
the  offense  in  the  words  of  the  statute,  or  in  equivalent  words.47     If 


38.    State  v.  De  Lano,  80  Wis.  259, 
49  N.  W.  808. 
39, 


Vinton  v.  "Welsh,  9  Pick.  (Mass.) 
Ebberts  %  Hatch,  40  Hun  (N.  T.) 


87. 

40. 
53. 

41.  Clinton  v.  Buell,  55  Conn.  263,  11 
A.tl.  38;  Hastings  v.  Anaeortes  Packing 
Co.,  29  Wash.  224,  69  Pae.  776. 

42.  Hardyman  v.  Whitaker,  2  East 
573n,   102    Eng.   Keprint    489. 

A  qui  tam  action  may  be  maintained 
against  one  or  more  offenders  without 
joining  the  rest.  Burnham  v.  Webster, 
5  Mass.  266. 

43.  In  Allen  v.  Leighton,  87  Me. 
206,  32  Atl.  877,  a  qui  tam  action  under 
the  statute  was  brought  against  one 
of  a  firm  of  partners  which  unlawfully 
had  in  its  possession  three  caribou.  It 
was  held  that  each  partner  had  them 
in  possession  and  either  partner  may  be 
held  liable  for  the  penalty. 

44.  A  cause  of  action  for  wrongfully 
entering  upon  plaintiff's  lands  under 
water  and  taking  and  carrying  away 
fish  therefrom  may  be  united  with  a 
cause  of  action  for  an  entry  upon  the 
same  land  at  another  time  and  catch- 
ing and  killing  muskrats  thereon.  What- 
ling  i7.  Nash,  41  Hun  (N.  Y.)   579. 

See  generally  the  title  "Joinder  of 
ActionB." 

The  facts  constituting  a  violation  of 
the  statute  may  be  set  out  in  several 
distinct  counts  in  the  declaration.  Bly- 
denburgh  v.  Miles,  39  Conn.  484. 

45.  A  complaint  sufficiently  setting 
out  an  unlawful  using  of  the  kind  of 
net  forbidden  and  also  alleging  the 
illegal  killing  of  bass  is  not  bad  for 
duplicity;  the  latter  allegation  being 
in  the  nature  of  an  aggravation  of  the 


former  offense.  And  when  no  venue 
is  laid  for  the  latter  it  may  be  rejected 
as  surplusage.  State  v.  Adams,  78  Me. 
486,  7  Atl.  267. 

The  objection  of  duplicity  cannot  be 
urged  against  a  declaration  for  the  re- 
covery of  a  penalty  of  ten  dollars  each 
for  the  catching  of  twenty  trout  on 
the  same  day  from  the  same  brook. 
Such  a  declaration  charges  a  single  of- 
fense, the  subject-matter  of  which  is 
the  catching  of  trout  in  violation  of 
law.    Purington  v.  Ladd,  58  N.  H.  596. 

See  generally  the  title  "Duplicity." 

46.  Under  a  statute  imposing  a  pen- 
alty for  permitting  "any  refuse  from 
the  manufacture  of  gas  or  oil  from 
white  fish  or  other  deleterious  sub- 
stance to  fish"  to  flow  into  any  of 
the  waters  of  the  state,  it  was  held 
in  an  action  for  violation  thereof  that 
it  was  not  necessary  to  allege  that 
the  refuse  which  defendant  allowed  to 
flow  into  the  public  waters  was  dele- 
terious to  the  fish  therein.  Blydenburgh 
v.   Miles,  39   Conn.  484. 

Plaintiff  in  a  qui  tam  action  need 
not  set  forth  the  statute  upon  which 
the  action  was  based.  Burnham  v, 
Webster,  5  Mass.  266. 

47.  Conn. — Blydenburgh  v.  Miles,  39 
Conn.  484.  Me. — State  v.  Dunning,  83 
Me.  178,  22  Atl.  109.  Mass.— Com.  v. 
Prescott,  151  Mass.  60,  23  N.  E.  729; 
Com.  v.  Bichardson,  142  Mass.  71,  7 
N.  E.  26.  Mo.— State  v.  Griffin,  89  Mo. 
49,  1  S.  W.  87. 

In  an  indictment  based  on  a  statute 
prohibiting  any  one  from  placing  on 
or  allowing  to  be  discharged  into  any 
pond  or  lake  any  drug,  acid,  etc.,  or  any 
deleterious  substance  which  will  destroy 
fish,    it    is    sufficient    to    describe     the 
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the  language  of  the  statute  is  general,  that  of  the  pleading  may  be  like- 
wise.48 But  particulars  of  time49  and  place50  must  be  alleged.  And 
where  there  are  exceptions  in  the  statute  these  must  be  properly  nega- 
tived.51 Should  intent  be  the  essence  of  the  offense  it  must  be  directly 
alleged,02  as  should  also  special  facts  or  circumstances  affecting  the 
offense.53    A  criminal  complaint  must  show  that  the  apparatus  used 


material  alleged  to  have  been  put  into 
the  lake  as  "acid"  in  the  language  of 
the  statute  without  specifying  what 
particular  acid  it  was.  State  v. 
Powder  Mfg.  Co.,  50  N.  J.  L.  75,  11 
Atl.   127. 

"Where  the  statute  requires  the  owner 
of  a  mill  dam  to  "place  and  maintain 
thereon  a  ehute  not  less  than  fifteen 
feet  wide  ...  so  situated  that  the 
main  current  of  water  shall  pass  over 
the  same,"  an  indictment  stating  that 
the  defendant  "did  unlawfully  erect 
...  a  dam  without  placing  and  main- 
taining upon  said  dam  a  chute  .  .  .  and 
not  so  situated  that  a  current  of 
water  cannot  pass  over  said  ehute"  is 
insufficient.  State  v.  Gilmore,  141 
Mo.  506,  42  S.  W.  817. 

48.  State  v,  Skolfield,  86  Me.  149,  29 
Atl.   922. 

Where  the  statute  describes  the  of- 
fense in  general  terms  it  is  sufficient 
that  the  complaint  do  the  same.  State 
v.  Skolfield,  86  Me.  149,  29  Atl.  922. 

An  information  based  on  a  statute 
imposing  a  fine  for  the  taking  or  catch- 
ing of  fish  need  not  aver  the  destruc- 
tion of  the  fish.  State  v.  Smith,  61  Tt. 
346,  17  Atl.  492. 

49.  State  v.  Dodge,  81  Me.  391,  17 
Atl.  313;  State  v.  Turnbull,  78  Me.  392, 
6  Atl.  1. 

An  act  prohibited  by  statute  on  cer- 
tain' particular  days  only  must  be 
charged  in  an  indictment  as  having 
been  committed  on  one  of  those  par- 
ticular days.  State  v.  Dodge,  81  Me. 
391,  17  Atl.  313. 

50.  State  v.  Cottle,  70  Me.  198;  Pol- 
hamus  v.  State,  57  N".  J.  L.  348,  30 
Atl.  480. 

Where  dredging  upon  an  oyster  bed 
duly  staked  out  within  certain  waters 
was  made  indictable  by  statute,  the  in- 
dictment must  confine  the  offense  to 
such  waters.  Polhamus  v.  State,  57 
N".  J.  L.  348,  30  Atl.  480. 

Where  an  injury  to  a  fishery  in  one 
county  is  occasioned  by  an  obstruction 
to  the  passage  of  fish  erected  in  an- 
other county,  the  owner  of  the  fishery 
may  bring  his  action  in  either  county.  J 
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Barden   v.    Crocker,    10   Pick.    (Mass.) 
383. 

Where  statute  prohibits  under  pen- 
alty the  catching  of  fish  at  certain 
periods  and  in  a  specific  locality,  th» 
complaint  must  allege  the  locality  with 
sufficient  certainty.  State  v.  Cottle,  70 
Me.  198. 

51.  See  the  title  "Indictment  and 
Information,"  and  Com.  v.  Bell  (Ky.), 
30  S.  W.  997;  Jacobus  v.  Meskill,  56  N, 
J.  L.  255,  28  Atl.  383;  Hoffman  v. 
Peters,  51  N.  J.  L.  244,  17  Atl.  113. 
An  indictment,  under  a  statute  mak- 
ing it  unlawful  to  catch  fish  with  a 
"net  other  than  a  dip  net,"  for  catch- 
ing fish  with  a  "net"  without  averring 
that  the  net  was  not  ^a  dip  net  is  de- 
fective. Com.  v.  Bell  (Ky.),  30  S.  W. 
997. 

In  a  summary  proceeding  for  a  pen- 
alty, an  exception  in  the  statute,  though 
not  in  the  enacting  clause,  must  be 
shown  to  be  inapplicable  in  the  case  by 
proper  averments.  Doughty  V.  Conover, 
42  N.  J.  L.  193. 

Where  a  statute  makes  it  an  offense 
to  transport  trout  except  in  the  pos- 
session of  the  owner,  the  complaint  is 
sufficient  which  sets  out  that  defend- 
ant "was  guilty  of  catching,  killing, 
netting  and  having  in  his  possession 
for  the  purpose  of  transportation,  and 

did  send  the  same  marked  to -, 

one  trout  of  the  weight  of  four  and  one- 
half  pounds,  not  being  in  the  possession 
of  said  defendant,"  etc.  State  V- 
"Whitten,  90  Me.  53,  37  Atl.  331. 

The  statute  made  it  an  offense  to 
dredge  upon  an  oyster  bed  belonging  to 
any  other  person,  and  by  its  title  the 
act  is  limited  to  the  waters  of  Maurice 
River  Cove  and  Delaware  Bay.  It  was 
held  that  an  indictment  which  did  not 
limit  the  act  to  the  waters  of  Maurice 
River  Cove  or  Delaware  Bay  was  de- 
fective. Polhamus  v.  State,  57  N.  J. 
L.  348,  30  Atl.  480. 

52.  Atwood  v.  Caswell,  19  Pick. 
(Mass.)  493. 

53.  Where  a  statute  makes  it  an  of- 
fense to  erect  a  dam  in  such  a  way 
as  to  obstruct  the  passage  of  fish  each 
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was  designed  for  the  particular  purpose  and  was  suitable  therefor.64 
And  an  information  should  also  show  lack  of  consent  on  the  part  of  the 
owner.50    The  nature  of  the  owner's  interest  need  not  he  set  out.56 

IV.  VERDICT.  —  Following  the  general  rules,  the  verdict  in  ac- 
tions of  this  character  must  not  be  contrary  to  the  evidence,57  nor  to 
the  pleadings.58 


way  when  the  stream  is  swollen  beyond 
its  ordinary  size,  an  indictment  which 
does  not  allege  these  facts  is  fatally 
defective.  State  v.  Griffin,  89  Mo.  49, 
1  S.  W.  87. 

An  indictment  upon  a  statute  that 
makes  it  an  offense  to  take  oysters 
from  the  grounds  used  or  occupied  by 
a  citizen  of  the  state,  where  such 
grounds  are  properly  marked  off  and 
staked,  is  infirm  if  it  fails  to  allege 
that  the  grounds  were  used  or  occupied 
by  a  citizen  of  the  state.  State  v. 
Post,  55  N.  J.  L.  264,  26  Atl.  683. 

54.  State  v.  Tabell,  10  "Wash.  498,  39 
Pac.  101. 

55.  An  information  for  entering  the 
enclosed  lands  of  another  must  ex- 
pressly allege  not  only  want  of  con- 
sent by  the  owner  to  the  entry  upon 
the  land,  but  also  the  want  of  the  like 
consent  of  the  "proprietor  and  the 
agent  in  charge."  Holtzgraft  v.  State, 
23  Tex.  App.  404,  5  S.  W.  117. 

The  statute  imposed  a  penalty  for 
dredging  upon  any  oyster  beds  leased 
from  the  state  oyster  commission  with- 
out permission  of  the  lessee.  An  in- 
dictment under  this  statute  which  failed 
to  aver  that  the  lease  was  made  by 
the  state  oyster  commission  was  held 
defective.  State  v.  Corson,  65  N.  J. 
L.  502,  47  Atl.  500. 

56.  Where  a  statute  makes  it  un- 
lawful to  fish  in  a  pond  in  which 
fish  are  lawfully  artificially  cultivated 
without  permission  of  the  owner,  it  is 
sufficient  to  charge  defendant  with 
fishing  in   that   pond   without    setting 


forth  the  nature  of  the  owner's  inter- 
est.    Com.  v.  Tiffany,  119  Mass.  300. 

57.  People  v.  MeNiel,  8  N.  Y.  Supp. 
371. 

Thus  the  court  will  set  aside  a  ver- 
dict of  not  guilty  which  is  so  clearly 
against  the  weight  of  evidence  that  it 
shows  the  jury  to  be  prejudiced  against 
the  laws  to  protect  game.  People  v. 
MeNiel,  S  N.  Y.  Supp.  371. 

58.  Me. — Thompson  v.  Smith,  79  Me. 
160,  8  Atl.  687.  Mass. — Burnham  v. 
Webster,  5  Mass.  266.  Eng. — Hardy- 
man  v.  Whitaker,  2  East  573n,  102  Eng. 
Reprint    489. 

Where  an  action  is  brought  against 
several  offenders  jointly,  a  verdict  may 
be  returned  against  any  number  of 
them.  Thus  in  Hardyman  v.  Whitaker, 
2  East  573n,  102  Eng.  Reprint  489, 
where  a  joint  action  of  debt  was  brought 
against  several  defenders  (nine)  the 
jury  found  a  verdict  as  to  six  of  them. 

In  Burnham  v.  Webster,  5  Mass.  266, 
the  court  said:  "Where  the  plaintiff  de- 
clared in  one  count  for  several  pen- 
alties, that  is,  'for  each  and  every  of 
said  offenses  the  sum  of  fifteen  dol- 
lars,' had  the  jury  returned  a  verdict 
for  more  than  one  penalty  it  would 
have  been  irregular. ' ' 

But  where  the  indictment  alleges  in 
one  count  the  illegal  possession  of  a 
definite  number  of  lobsters,  the  ver- 
dict may  be  for  any  number  less  than 
the  whole  number  alleged,  and  the  pen- 
alties be  proportionate  with  the  finding 
Thompson  v.  Smith,  79  Me.  160,  8  Atl 
687. 
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Bankruptcy  Proceedings; 
Fraudulent  Conveyances ; 
Illegality,  How  Pleaded; 
Insolvency  ; 


Larceny ; 

Obtaining  Property  by  False 
Pretenses. 


Scope  of  Title.  —  This  title  contains  the  procedure  at  common  law 
and  under  the  statutes  aimed  at  the  suppression  of  the  vice  of  gambling, 
including  proceedings  to  punish  offenders,  to  destroy  gambling  devices, 
and  to  compel  restitution  of  money  lost  in  gambling,  but  does  not 
include  the  validity  of  contracts  based  upon  a  gambling  consideration, 
nor  the  effect  of  gambling  upon  the  rights  of  the  creditors  of  the 
person  gaming. 

I.  CIVIL  RECOVERIES.  —  A.  Recovery  of  Loss  Generally. 
1.  Loser's  Right  Is  Purely  Statutory.  —  Under  the  doctrine  that  the 
courts  will  not  interfere  between  parties  in  pari  delicto,  it  is  clear  that, 
in  the  absence  of  a  statute  so  permitting,  the  courts  will  not  lend  their 
aid  to  restore  property  or  money  lost  in  illegal  gaming.1  That  the 
money  was  lost  at  a  licensed  table,  does  not  give  the  right  of  recovery 
in  the  absence  of  statute.2  At  a  very  early  day  a  statute  was  passed 
in  England  giving  the  right  in  certain  classes  of  cases,3  and  this  right 


1.  Ark.— Grant  v.  Owens,  55  Ark.  49, 
17  S.  W.  338.  Ind.— Ervin  v.  State,  150 
Ind.  332,  48  1ST.  E.  249.  la,— Thrift  v. 
Redman.,  13  Iowa  25.  Mass. — Cole  v. 
Applebury,  136  Mass.  525;  Babeock  v. 
Thompson,  3  Pick.  446;  Grace  v.  Mc- 
Elroy,  1  Allen  563.  Minn. — Nagle  i). 
Randall,  115  Minn.  235,  132  N.  W.  266. 
N".  Y.— Meech  v.  Stoner,  19  N.  Y.  26; 
Wdlkenfield  v.  Attic  Club,  74  Misc.  543, 
134  N.  Y.  Supp.  507.  Pa.— Sutterly  v. 
Fleshman,  41  Pa.  Super.  131.  Wyo. 
Kinney  v.  Hynds,  7  Wyo.  22,  49  Pac. 
403,  52  Pac.  1081. 

2.  Burke  &  Co.  v.  Buck,  31  Nev.  74, 
99  Pac.  1078;  Scott  v.  Courtney,  7  Nev. 
419.  Compare  Cal. — Carrier  v.  Brannan, 
3  Cal.  328;  Bryant  v.  Mead,  1  Cal.  441. 
N.  Y.— Ruckman  v.  Pitcher,  1    N.    Y. 
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392.  Wyo. — Kinney  v.  Hynds,  7  Wyo. 
22,  49  Pac.  403,  52  Pac.  1081. 

3.  The  Gaming  Act,  1710,  9  Anne,  o. 
14,  II. 

A  large  part  of  this  Gaming  Act  wa? 
repealed  in  1835  (5  &  6  Will.  IV,  a 
41)  and- 1845  (8  &  9  Vies.,  c.  109,  §15). 
See  also  Gaming  Act,  1738  (12  Geo.  II, 
c.  28),  and  Gaming  Act,  1739  (13  Geo. 
II,  c.  19,  §90),  which  declared  cer- 
tain other  games  illegal.  It  must  he 
remembered  in  dealing  with  the  English 
precedents  that  prior  to  the  Act  of 
1845  some  wagers  were  considered  legal 
and  some  illegal  and  there  was  much 
conflict  in  the  cases  as  to  the  distinc- 
tions between  games  of  skill  and  games 
of  chance,  etc.  But  since  that  act  the 
tendency  seems  to  be  to  hold  that  the 
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has  been  enlarged  and  extended  by  statute  in  nearly  all  the  states.4 

2.  True  Owner's  Right  After  Violation  of  Trust,  —  If  one 's  money 
or  property  has  been  gambled  away  by  one  to  whom  he  has  entrusted 
it,  in  violation  of  the  trust,  he  can  recover  it  even  without  any 
statute,  for  obviously  in  such  a  case  he  is  not  in  pari  delicto  and  the 
defendant  has  no  title.5 

3.  Protection  of  Persons  Non  Sui  Juris.  —  Even  where  no  right 
to  sue  is  recognized,  the  rule  has  been  relaxed  as  to  persons  naturally 
under  the  protection  of  the  courts.6 

4.  Right  of  Operator  To  Recover.  —  It  has  been  held  that  since 
the  object  of  the  statute  is  to  suppress  gambling,  one  who  has  himself 
operated  a  game  cannot  avail  himself  of  the  statute  to  recover  his 


courts  should  deal  -with  all  contracts  as 
absolutely  void  if  they  are  by  way  of 
gaming  and  wagering,  whether  they 
would  or  would  not  be  illegal  from 
other  points  of  view.  See  Diggle  v. 
Higgs,  L.  E.  2  Ex.  Div.  422;  Trimble 
v.  Hill,  L.  E.  5  App.  Cas.  342;  Dyson  v. 
Mason,  L.  E.  22  Q.  B.  D.  351. 

4.  Consult  the  statutes  of  the  par- 
ticular state  involved. 

To  what  particular  transactions  the 
statutes  apply  is  largely  a  matter  of 
local  construction.  Thus  some  statutes 
have  distinguished  between  mere 
wagers  and  losses  on  "games  or 
sports."  See  West  v.  Holmes,  26  Vt. 
530,  following  Collamer  v.  Day,  2  Vt. 
144.  And  in  some  states  the  right  to 
recover  money  lost  in  bucket  shops  has 
been  denied.  See  Lancaster  v.  McKin- 
ley,  33  Ind.  App.  448,  67  N.  E.  947,  and 
cases  there  cited. 

In  Mitchell  v.  Orr,  107  Tenn.  534,  64 
S.  W.  476,  it  is  held  that  money  wagered 
on  a  primary  election  may  be  recovered 
back,  the  court  saying:  "We  cannot 
give  to  the  statute  the  narrow  con- 
struction' that,  in  order  to  constitute 
'gaming'  and  'wagering'  there  must  be 
the  hazard  of  money  or  property  upon 
some  game  or  device  which  is  instituted 
or  prosecuted  in  order  to  determine  the 
hazard."  Following  McGraw  v.  City 
Produce  Exchange,  85  Tenn.  572,  4 
S.  W.  38;  Williams  v.  Talliaferro,  1 
Coldw.  (Tenn.)   37. 

5.  Ervin  v.  State,  150  Ind.  332,  48 
N.  E.  249.  See  also  Murray  v.  Aull, 
47  Colo.  542,  107  Pac.  1068,  1120;  Lacey 
v.  Bentley,  39  Colo.  449,  89  Pac.  789; 
Pierson  v.  Fuhrmann,  1  Colo.  App.  187, 
27  Pac.  1015. 

.  In  Mason  v.  Waite,  17  Mass.  560,  it 
is  held  that  one  who  entrusted  bank 


notes  to  a  carrier  who  in  turn  lost 
them  at  gaming  might  bring  his  action 
for  money  had  and  received  against  the 
winner.  The  court  says  that  under  the 
statute  the  carrier  might  bring  an 
action  as  a  loser  at  any  time  under 
three  months.  Thereafter  an  action 
for  a  penalty  might  have  been  brought 
by  any  other  party.  Defendant  is  also 
liable  to  indictment.  He  has  absolutely 
no  title.  Trover  would  be,  and  but 
for  the  difficulty  of  identifying  bank 
notes,  might  be  the  better  remedy. 

In  Arkansas  the  statute  provides  for 
recovery  on  a  dramshop  keeper's  bond 
for  money,  lost  at  gaming  in  his  dram- 
shop. See  Kirby's  St.  (1904),  §§5120, 
5124.  In  Grant  v.  Owens,  55  Ark.  49, 
17  S.  W.  338,  it  is  held  that  one  whose 
employe  has  embezzled  cannot  recover 
on  the  bond  though  the  employe  lost 
the  sum  he  embezzled,  gaming  in  the 
dramshop.  The  theory  is  that  the  re- 
covery can  only  be  under  the  statute 
and  the  loss  to  the  employer  was  by  his 
employe's  embezzlement  and  not  by  the 
gaming. 

6.  In  Euchizky  v.  De  Haven,  97  Pa. 
202,  the  court  says,  "If  the  parties  had 
been  sui  juris,  the  contract  having  been 
fully  executed,  we  would  not  interfere 
to  help  either  party."  But  such  is 
not  the  case;  for  (plaintiff)  was  a 
minor  and  hence  was  entitled  to  legal 
protection  and  guardianship. 

7.  In  Brown  v.  Thompson,  77  Ky. 
538,  following  the  rule  of  instruction, 
that  a  case  within  the  letter  but  not 
within  the  spirit  of  a  remedial  statute 
is  not  embraced  by  it;  the  court  held 
that  one  who  set  up  a  faro-bank  could 
not  recover  his  losses  from  those  who 
bet  against  the  bank,  though  the  stat- 
ute read:  "If  any  person  shall  lose  to 
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5.  Statute  To  Be  Liberally  Construed.  —  The  statute  is  remedial 
and  not  penal,8  hence  it  should  be  liberally  construed  with  a  view  to 
advancing  the  remedy.9 

6.  Statute  Must  Be  Strictly  Followed.  —  Undoubtedly,  the  right 
of  recovery  rests  on  the  statute  and  must  be  asserted  in  the  mode 
prescribed.10 

.7.  Statute  Does  Not  Create  Any  New  Bight.  —  The  statutes  reg- 
ulating the  right  of  recovery  do  not  create  any  new  right  but  simply 
remove  an  impediment  to  the  exercise  of  a  right  already  existent,, 
i.  e.,  the  right  of  him  who  has  title  to  assert  it  against  him  who  has 
obtained  possession  illegally.11 


another"  he  may  recover  it  back.  The 
object  of  the  statute  was  to  protect  the 
community  against  those  who  set  up 
gambling  devices.  This  case  was  fol- 
lowed in  Elias  v.  Gill,  92  Ky.  569,  18 
S.  W.  454,  to  the  extent  of  holding  the 
defendants  who  were  operating  a  pool- 
room, and  making  wagers  with  plaintiff 
on  the  result  of  horse-races  could  not 
recover  on  a  counter-claim  for  .wagers 
won  by  plaintiff,  but  whatever  amounts 
were  won.  by  plaintiff  between  the  dates 
alleged  in  his  petition  as  being  the  dates 
of  his  loss,  must  be  set  off  against  his 
losses  during  that  period.  In  other 
words  plaintiff  is  entitled  to  recover 
only  his  net  loss.  It  was  not  the 
legislative  intent  to  afford  plaintiff 
"the  undue  advantage  of  recovering 
back  what  he  may  have  lost,  to  the 
seller  or  dealer,  without  disgorging  and 
accounting  for  what  he  won  from  him. ' ' 
Both  cSses  were  followed  in  Stapp  v. 
Mason,  114  Ky.  900,  72  S.  W.  11,  hold- 
ing that  under  a  statute  making  a  per- 
son who  ' '  shall  invite,  persuade  or 
otherwise  induce  another  to  visit"  a 
gaming  place,  "responsible  to  such 
other  and  his  creditors  for  whatever 
he  may  lose  in  gaming  at  such 
place."  One  who  joined  with  others 
in  conducting  a  gambling  place  cannot 
recover  from  his  partners  money  which 
he  himself  lost  therein,  nor  can  his 
wife  recover  as  his  creditor  for  moneys 
of  hers  he  lost,  though  she  was  inno- 
cent of  any  wrong. 

8.  Me. — Ellis  v.  Beale,  18  Me.  337. 
N.  Y. — Mendoza  v.  Levy,  90  N.  Y.  Supp. 
748;  Mendoza  v.  Rose,  88  N.  Y.  Supp. 
938;  Meech  v.  Stoner,  19  N.  Y.  26. 
Tenn.— Lillard  v.  Mitchell,  37  S.  W.  702. 

Contrary  Rule. — There  are  some  ex- 
pressions of  the  courts  that  at  first 
blush  seem  contrary,  but  it  is  believed 
that  in  all  such  the  court  has  in  mind 
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those  provisions  of  the  statutes  making 
contracts  absolutely  void  (for  example 
see  Sullivan  v.  German  Nat.  Bank,  18 
Colo.  App.  99,  70  Pac.  162;  Boughner  v. 
Meyer,  5  Colo.  71;  Merchants  Bank  v. 
McClelland,  9  Colo.  608,  13  Pac.  723), 
or  is  construing  that  part  of  the  statute 
which  is  for  a  penalty.  See  Jacob  v. 
Clark,  115  Ky.  255,  72  S.  W.  1095.  Com- 
pare infra,  III. 

9.  Iroquois  Co.  v.  Meyer,  80  Ohio 
St.  676,  89  N.  E.  90. 

10.  In  Samuels  v.  Ainsworth,  13  Ala. 
366,  the  argument  is  that  at  common 
law  money  could  not  be  recovered  back 
from  the  winner  by  the  loser.  The  only 
right  to  recover  is  given  by  statute  and 
must  be  asserted  in  the  mode  prescribed 
by  statute. 

To  same  effect  see  Ala. — Motlow  v. 
Johnson,  151  Ala.  276,  44  So.  42.  111. 
Kizer  v.  Walden,  198  111.  274,  65  N.  E. 
116.  Ind. — Ervin  v.  State  ex  rel.  Wal- 
ley,  150  Ind.  332,  48  N.  E.  249.  Mass. 
French  v.  Marshall,  136  Mass.  564.  N.  T. 
Wilkenfield  v.  Attic  Club,  74  Misc.  543, 
134  N.  Y.  Supp.  507. 

11.  Says  Judge  Denison  in  Farless 
v.  Morehead,  201  Fed.  310,  "One  who 
wins  a  bet,  and  pursuant  to  the  bet  re- 
ceives money  or  property,  does  not  get 
an  indefeasible  title;  if  the  loser  can 
do  so  peaceably,  he  may  retake  the 
money  or  property  and  his  title  would 
be  good.  The  money  paid  under  such 
a  bet  having  been  paid  without  con- 
sideration, the  loser  could  (except  for 
the  rule  of  public  policy  which  forbids 
a  remedy)  maintain  an  action  for  money 
had  and  received.  The  only  thing  pre- 
venting such  prosecution  is  the  obstacle 
created  by  the  legal  rule  that  the  law 
will  not  listen  to  a  plaintiff  in  such  a 
plight;  so  in  one  sense,  and  a  very  fair 
sense,  a  statute  like  the  one  under  con- 
sideration does  not    create    any   non- 
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8.  Statutory  Right  as  Affected  By  Statute  for  Penalty.  —  The 

statute  is  not  repealed  by  implication  by  a  subsequent  act  imposing 
a  penalty.12 

9.  Nature  of  Action.  —  The  action  is  ex  contractu  and  not  ex  de- 
licto,13 and  is  a  personal  action  within  a  statute  governing  survival.1* 

10.  Jurisdiction  at  Law  or  in  Equity.  —  It  has  been  said  that  on 
principle,  equity  has  an  inherent  right  to  assist  the  loser  to  recover 
back  his  property,15  but  there  is  equal  authority  that  the  equity  courts 
will  not  interfere  to  any  greater  extent  than  the  law  courts,  the  parties 
being  in  pari  delicto.19  The  power  was,  at  a  very  early  day,  given 
the  equity  courts  by  statute  to  compel  discovery  of  moneys  lost  at 
gaming,17  which  has  been  followed  and  carried  into  the  statute  law  of 
some  jurisdictions  in  such  a  way  as  to  clearly  give  courts  of  equity 
power  to  compel  restitution.18  The  statutes  more  commonly,  however, 
have  given  this  jurisdiction  to  the  law  courts.19 

11.  Time  To  Sue.  —  The  time  within  which  the  action  may  be 
brought  is  usually  expressly  limited  by  statute,  and  the  cases  uniformly 


existent  property  right.  It  removes  an 
obstacle  to  the  assertion  of  a  right  " 
To  the  same  effeet  see  Ervin  v.  State, 
150  Ind.  33-2,  48  N".  E.  249;  Van  Pelt 
v.  Schauble,  68  N.  J.  L.  638,  54  Atl. 
437.  But  see  Cofer  v.  Eiseling,  153 
Mo.  633,  55  S.  W.  235. 

In  Meech  v.  Stoner,  19  N.  Y.  26,  the 
court  says:  "In  a  literal  and  exact 
sense,  the  statute  gives  the  action;  be- 
cause without  it  the  suit  could  not  bo 
maintained.  Yet  the  clause  does  not  so 
much  create  the  right  as  it  removes 
the  difficulty  which  obstructed  the  rem- 
edy." 

12.  Mendoza  v.  Levy,  90  N.  Y.  Supp. 
748;  Mendoza  v.  Eose,  88  N.  Y.  Supp. 
938. 

13.  Johnson  M.  Collier,  161  Ala.  204, 
49  So.  761.  See  also  Motlow  v.  John- 
son, 151  Ala.  276,  44  So.  42,  where  the 
court  says  the  action  is  not  in  the 
nature  of  one  for  a  penalty  but  for 
the  return  of  "money  which  the  law 
ex  aequo  et  bono  considers  as  belonging 
to  the  plaintiff." 

14.  Motlow  v.  Johnson,  151  Ala.  276, 
44  So.  42. 

15.^  Thus  Mr.  Story  says  in  his 
treatise  on  equity  jurisprudence,  vol.  1, 
§304  (13th  ed.,  vol.  1,  p.  308):  "But  it 
is  difficult  to  perceive  why  upon  prin- 
ciple the  money  should  not  be  reeover- 
able_  back,  in  furtherance  of  a  great 
public  policy,  independently  of  any 
statutable  provision.  It  has  been  de- 
cided that  if  money  is  paid  upon  a  gam- 
ing security  it  may  be  recovered  back 
for  the  security  is  utterly  void.    Why 


is  not  the  original  gaming  contract 
equally  void?  And  if  it  be,  why  is  it 
not  equally  within  the  rule,  and  the 
policy  on  which  the  rule  is  founded?" 
See  also  2  Pom.   Eq.   Jur.    (3rd    ed.), 


16.  Albertsou  v.  Laughlin,  173  Pa. 
525,  34  Atl.  216.  See  also  Central 
Trust,  etc.  Co.  v.  Eespass,  112  Ky.  606, 
66  S.  W.  421. 

17.  See  9  Anne,  ch.  14,  III. 

18.  See  "White  v.  Washington's  Exr., 
5  Gratt.  (Va.)  645;  Berns  v.  Shaw,  65 
W.  Va.  667,  64  S.  E.  930.  Compare 
Petillon  v.  Hippie,  90  111.  420. 

For  example  see  Code  "West  Virginia, 
§3437:  "Such  loser  may  file  a  bill  in 
equity  against  such  winner,  who  shall 
answer  the  same,  and  upon  discovery 
and  repayment  of  the  money  or  prop- 
erty so  won,  or  its  value,  such  winner 
shall  be  discharged  from  any  forfeiture 
or  punishment,  which  he  may  have  in- 
curred for  winning  the  same. ' '  See  also 
Virginia  '(Pollard's  Code,  1904),  §2838. 

19.  See  the  statutes  of  the  particular 
states. 

The  effect  of  such  a  statute  is  to  de- 
prive equity  of  jurisdiction  and  then 
equity  courts  have  refused  to  take  it 
on  the  ground  that  because  there  is 
an  adequate  remedy  at  law.  Blessing 
v.  Smith,  74  N.  J.  Eq.  593,  70  Atl.  933. 
See  also  Myers  v.  Fridenberg,  70  N.  J. 
Eq.  3,  62  Atl.  532,  affirmed,  65  Atl. 
1118.  But  see  Berns  v.  Shaw,  65  W. 
Va.  667,  64  S.  E.  930,  holding  that 
equity  still  retains  a  previously  existing 
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hold  that  if  the  action  he  not  hrought  within  the  time  so  limited  the 
right  of  action  ceases.20 

12.  Demand.  —  No  demand  is  necessary.21 

13.  Reduction  of  Claim  to  Judgment.  —  "Where  the  action  is 
brought  by  creditors  of  the  loser  they  need  not  first  reduce  their  claim 
to  judgment.22 

14.  Joinder  of  Parties.  —  Persons  who  have  jointly  contributed 
to  a  sum  which  has  been  lost  on  a  wager  cannot  bring  a  joint  action 
therefor.23  Persons  who  have  jointly  shared  in  the  proceeds  may  be 
sued  jointly  therefor  without  regard  to  the  exact  nature  of  their  joint 
interest,21  and  it  is  proper  to  sue  jointly  all  the  participants  in  the 
game,25  and  the  persons  who  jointly  conducted  the  gambling  enter- 
prises.26   A  principal  and  his  agent  may  be  sued  either  jointly  or 


jurisdiction  notwithstanding  the  enact- 
ment of  such  a  statute. 

Enjoining  Judgment  on  Ground  of 
Surprise. — Even  though  defendant  sued 
on  a  gaming  contract  might  have  set 
up  his  defense  in  the  action  at  law,  it 
is  held  in  White  v.  Washington's  Exr., 
5  Gratt.  (Va.)  645,  that  where  he  was 
prevented  from  doing  so  by  surprise, 
he  may  still  come  into  equity  and  en- 
join execution  of  the  judgment  at  law. 

20.  Ala. — Paulk  v.  Jasper  Land  Co., 
116  Ala.  178,  22  So.  495.  See  also 
Samuels  v.  Ainsworth,  13  Ala.  366.  111. 
Bartlett  v.  Slusher,  215  111.  348.  74  N.  E. 
370;  Kizer  r.Walden,  198  111.  274,  65 
N.  E.  116;  Holland  v.  Swain,  94  111. 
154;  Gibb  v.  Dominy,  154  111.  App.  74. 
Ind. — Ervin  v.  State  ex  rel.  Walley,  150 
Ind.  332,  48  N.  E.  249.  Ind.  Ter.— Kofi 
v.  Harmon,  4  Ind.  Ter.  91,  64  8.  W.  755. 
Mass. — See  Plummer  v.  Gray,  8  Gray 
243.  See  also  French  v.  Marshall,  136 
Mass.  564;  Gole  v.  Applebury,  136  Mass. 
525;  Low  v.  Blanchard,  116  Mass.  272. 
N.  Y.— Wilkenfield  v.  Attic  Club,  74 
Misc.  543,  134  N.  Y.  Snpp.  507;  Lieb- 
man  v.  Miller,  20  Misc.  705,  46  N.  Y. 
Supp.  532;  Langworthy  v.  Broomley,  29 
How.  Pr.  (N.  Y.)  92;  Meech  v.  Stoner, 
19  N.  Y.  26.  Tenn.— MeGrew  v.  City 
Produce  Exchange,  85  Tenn.  572,  4  S.  W. 
38,  it  is  held  that  where  the  action  is 
to  recover  money  lost  on  margins  the 
time  begins  to  run  not  from  the  time 
of  deposit  but  from  the  time  money 
was  lost  which  was  not  ' '  until  the  close 
of  the  last  deal." 

21.  Mendoza  v.  Levy,  90  N.  Y.  Supp. 
748. 

22.  Cofer  v.  Riseling,  153  Mo.  633, 
55  S.  W.  235. 

23.  Lillard  v.  Michell  (Tenn.),  37  S. 
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W.  702.  They  have  been  engaged  in  a 
joint  criminal  action.  The  bill  should 
be  dismissed  as  to  one  and  the  bill 
amended  so  as  to  make  it  the  suit  of 
one  complainant  to  recover  the  money 
bet. 

24.  In  Berna  v.  Shaw,  65  W.  Va.  667, 
64  S.  E.  930,  there  being  some  evidence 
tending  to  show  that  parties  were  part- 
ners and  some  that  they  were  principal 
and  agent,  the  court  says,  "By  the 
terms  of  their  agreement  they  both 
must  have  shared  in  the  money  which 
plaintiff  lost,  and  whether  we  treat  them 
as  co-partners  or  as  standing  in  the 
relation  of  principal  and  agent,  the  law 
makes  them  joint  tort  feasors  and  liable 
either  jointly  or  severally  to  plaintiff." 

In  Preston  v.  Hutchinson,  29  Vt.  144, 
it  appeared  that  two  parties  con- 
federated secretly  to  share  the  win- 
nings they  might  make  in  a  game  with 
plaintiff.  The  court  holds  either  one 
may  be  held  for  the  whole  loss  as  in 
the  case  of  other  joint  tort-feasors. 
The  liability  is  joint  and  several,  not 
upon  any  agreement  as  in  partnership 
but  because  of  the  general  principle  at- 
taching such  liability  to  all  the  tortious 
acts  and  rendering  all  accessories  prin- 
cipals. 

25.  There  is  no  misjoinder  of  parties 
in  joining  as  defendants  other  partici- 
pants in  the  game  under  an  allegation 
that  plaintiff  played  with  them  and  lost 
to  them.  Parsons  v.  Wilson,  94  Minn. 
416,  103  N.  W.  163. 

26.  Defendants      who     conduct     a 
"bucket-shop"  jointly  may  be  jointly  ■ 
sued  for  losses  therein.    Dunn  v.  Bell, 
85  Tenn.  581,  4  S.  W.  41.    See  also  Lear 
y.  McMillen,  17  Ohio  St.  464. 
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severally.27    In  an  action  by  the  true  owner  to  recover  property  lost 
by  one  to  whom  it  had  been  entrusted  he  need  not  join  the  loser.38 

15.  Joinder  of  Causes  of  Action.  —  The  loss  of  a  net  sum  at  a 
single  sitting  constitutes  a  single  cause  of  action  though  at  the  same 
sitting  a  number  of  games  and  hands  may  have  been  played  with 
varying  results.29  On  the  other  hand  where  losses  have  occurred  at 
separate  sittings  it  is  proper  to  bring  separate  actions.30 

16.  Pleading.  —  As  in  other  cases  all  the  elements  of  the  statutory 
right  of  action  must  be  pleaded,31  and  it  is  only  necessary  to  plead  with 
sufficient  particularity  to  fairly  apprise  the  defendant  of  the  nature 
of  the  evidence  to  be  introduced  against  him.32 

17.  Instructions.  —  The  general  rules  of  instructions  in  other  civil 
actions  govern.33  It  is  not  necessary  to  use  the  precise  statutory  terms 
in  describing  the  cause  of  action.84    "Where  plaintiff  is  seeking  to  re- 


27.  lalienthal  v.  Carpenter,  etc.  Co., 
148  Ky.  50,  146  S.  W.  2. 

Where  the  game  was  actually  con- 
ducted by  one  as  agent  for  another,  the 
principal  may  be  sued  though  he  took 
no  actual  part  in  the  game.  The  plain- 
tiff may  at  his  election  sue  the  prin- 
cipal or  the  agent.  Zellers  v.  White, 
208  111.  518,  70  N.  B.  669,  affirming  106 
El.  App.  183,  explaining  Kruse  v.  Ken- 
nett,  181  111.  199,  54  N.  E.  965. 

Says  Welch,  J.,  in  Lear  v.  McMillen, 
17  Ohio  St.  464,  "Any  other  construc- 
tion of  the  law  would  render  it  utterly 
ineffective.  It  would  only  be  necessary 
to  put  forward  an  irresponsible  'dealer' 
in  order  that  the  real  gamblers,  who 
grow  rich  by  his  winnings,  might  evade 
the  law.  This  would  be  to  hold  the 
nominal  party  and  let  the  real  party 
escape — to  convict  the  'dealer'  and  ac- 
quit the  dovible  dealer."  See  also-  Betts 
v.  Hillman,  15  Abb.  Pr.  (N.  Y.)  184. 

Assumed  Agency  Is  No  Defense. 
One  who  has  assumed  the  relation  of 
agent  to  defendants  merely  to  disguise 
the  true  nature  of  transactions  cannot 
set  up  such  agency  as  a  defense  in  an 
action  to  recover  losses.  Lester  v. 
Buel,  49  Ohio  St.  240,  30  N.  E.  821. 

28.  Cofer  v.  Riseling,  153  Mo.  633, 
55  S.  W.  335. 

29.  Hogle  v.  Connell,  134  Mass.  150; 
Lear  v.  McMillen,  17  Ohio  St.  464. 

A  complaint  is  not  objectionable  as 
being  an  improper  joinder  of  causes  of 
action  which  alleges  that  plaintiff 
played  games  of  poker  with  defendants 
and  lost  a  certain  net  sum  to  them. 
The  theory  of  defendants  was  that  in 
a  game  of  poker  each  party  plays  for 
aunself  and  the  loser  can  only  hold  the 


party  to-  whom  he  lost  for  the  amount 
won  by  him.  Parsons  v.  Wilson,  94 
Minn.  416,  103  N.  W.  163. 

30.  Betts  v.  Hillman,  15  Abb.  Pr. 
(N.  T.)  184. 

31.  Bess  v.  Shepherd,  2  Bibb  (Ky.) 
225. 

So  a  complaint  is  defective  which 
fails  to  allege  that  plaintiff  lost  "at 
any  time  or  sitting  the  sum  or  value 
of  $25,  or  upwards"  as  required  by 
statute.  Wilkenfeld  v.  Attic  Club,  74 
Misc.  543,  134  N.  Y.  Supp.  507.  See 
also  Langworthy  v.  Broomley,  29  How. 
Pr.   (N.  Y.)  92. 

32.  See  Lacey  v.  Bentley,  39  Colo. 
449,  89  Pae.  789;  Pierson  v.  Puhrmann, 
1  Colo.  App.  187,  27  Pac.  1015. 

Under  a  statute  providing  for  the 
recovery  of  money  expended  "in  or  on 
account  of  .  .  .  any  scheme  of  gam- 
bling" by  persons  dependent  for  sup- 
port upon  the  loser,  from  the  persons  who 
promoted  the  game;  the  petition  need 
not  aver  with  particularity  the  nature 
and  kinds  of  schemes  of  gambling  in 
which  the  money  was  expended.  Having 
alleged  the  times  and  place  where  de- 
fendants were  averred  to  have  carried 
on  the  schemes,  they  are  sufficiently 
apprised  of  the  nature  of  the  evidence 
whieh  would  be  introduced  to  support 
the  petition.  If  "gambling  schemes" 
were  in  fact  carried  on  by  defendants 
they  are  in  better  position  to  know 
their  nature  than  plaintiff  who  sued 
as  wife  of  the  loser.  Vincent  v.  Tay- 
lor, 60>  Ohio  St.  309,  54  N.  E.  264. 

33.  See  the  title  "Instructions." 

34.  An  instruction  which  uses  the 
word  "paid"  instead  of  the  statutory 
term  "lost"  is  not  objectionable  where 
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cover  on  the  trust  fund  doctrine,  it  is  not  error  to  give  instructions 
governing  the  doctrine  of  particeps  criminis.35  It  is  proper  for  the 
court  in  a  general  way  to  explain  the  several  provisions  of  the  gam- 
bling act,  where  the  section  under  which  the  action  is  brought  is  in- 
telligible only  by  reference  to  the  other  provisions.36 

18.  Variance.  —  The  usual  rule  obtains  as  to  the  harmlessness  of 
immaterial  variance.37 

19.  Judgment  and  Verdict.  —  It  has  been  held  that  where  the 
action  is  for  property  as  distinguished  from  money,  the  verdict  and 
judgment  should  be  as  in  detinue,  for  the  property  in  specie  or  its 
value,  if  the  same  cannot  be  had.38  Where  increased  damages  are 
provided  for,  the  verdict  is  properly  for  the  amount  actually  lost  and 
the  judgment  for  the  increased  statutory  amount.39  In  an  action 
against  joint  defendants  judgment  may  be  against  any  one  of.  them 
as  in  case  of  joint  tort  feasors.40 

B.  Eecovery  of  Stake  Deposited  With  Stakeholder.  —  1.  Na- 
ture and  Form  of  Action.  —  Whether  an  action  to  recover  money  de- 
posited with  a  stakeholder  be  an  action  under  the  statute,  or  at  com- 
mon law,  either  before  or  after  the  decision  of  the  event,  the  action  is 
ex  contractu  and  not  ex  delicto.41    An  action  in  assumpsit  lies  on  the 


from  the  whole  context  the  jury  could 
not  have  been  misled.  Mdntyre  v. 
Smyth,  108  Va.  736,  62  S.  E.  930.. 

35.  Notwithstanding  there  is  no  evi- 
dence that  plaintiff  was  a  party  to  the 
gambling,  for  it  was  proper  to  charge 
that  plaintiff  could  not  recover  if  the 
transaction  was  with  her  knowledge  and 
consent.  Terry  v.  Peterson,  37  Utah 
401,  108  Pac.  1106. 

36.  Meyers  v.  Dillon,  39  Ore.  581,  65 
Pac.   867,  6'6  Pac.  814. 

37.  Variance  as  to  Bate  of  Play 
Held  Immaterial. — It  was  held  in  Zel- 
lers  v.  White,  208  111.  518,  70  N.  E. 
669,  affirming  106  111.  App.  183,  that  a 
variance  as  to  the  date  of  play  as  hav- 
ing been  the  night  between  October 
31st  and  November  1st  instead  of  be- 
tween October  30th  and  31st,  as  stated 
in  the  bill  of  particulars,  was  immate- 
rial, it  being  clearly  established  that 
plaintiff  only  played  that  one  night  and 
no  one  being  misled  thereby. 

38.  In  Bess  v.  Shepherd,  2  Bibb 
(Ky.)  225,  the  court  says:  "We  do 
not  conceive  it  to  have  been  intended 
by  the  legislature,  nor  does  the  language 
of  the  act  authorize  a  change  in  the 
thing  to  be  recovered  from  what  was 
lost.  Though  the  act  authorizes  debt 
where  property  has  been  lost  and  de- 
livered, it  ought  to  be  considered  in 
its  operation  as  detinue.  The  words 
clearly  imply,   where   money  has  been 
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paid,  money  is  to  be  recovered,  and 
where  goods  have  been  delivered,  the 
recovery  is  to  be  in  specie.  We,  there- 
fore, think  the  finding  of  the  jury 
ought  to  have  been  as  in  the  action  of 
detinue,  and  the  judgment  of  the  court 
for  the  property  won,  if  to  be  had,  and 
if  not  then  its  value. ' ' 

39.  Where  the  statute  provides  for 
double  damages  it  is  proper  to  instruct 
the  jury  to  bring  in  a  verdict'  for  the 
amount  lost,  if  they  find  for  the 
plaintiff,  and  the  finding  is  in  the  na- 
ture of  a  special  finding,  which  author- 
izes the  court  to  render  judgment  for 
the  increased  amount.  Meyers  v.  Dil- 
lon, 39  Ore.  581,  65  Pac.  867,  66  Pac. 
814. 

40.  Where  two  persons  were  sued 
and  there  was  some  doubt  as  to  whether 
they  were  partners  or  one  was  the 
"dealer"  and  the  other  the  proprietor 
of  the  game,  the  court  says  they  were 
joint  tort  feasors  and  it  would  have 
been  proper  to  have  given  judgment 
against  one  only  where  both  were 
served,  and  where  only  the  proprietor 
was  in  court,  the  other  not  having  been 
served  it  was  regular  to  enter  judg- 
ment against  the  defendant  in  court. 
Betts  v.  Hillman,  15  Albb.  Pr.  (N.  Y.) 
184. 

41.  See  Van  Pelt  v.  Schauble,  68  N. 
J.   L.   638,  54  Atl.   437. 

In  Sutterly  v.  Pleshman,  41  Pa.  Super. 
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implied  promise  to  return  on  demand.*2  Any  appropriate  form  of 
action  may  be  invoked  which  lies  for  the  return  of  any  chattel  where 
property  has  been  delivered  as  a  stake.43  Injunction  has  been  upheld 
to  prevent  the  payment  over  of  the  stake  to  the  winner.4* 

2.  Sufficiency  of  Demand  or  Notice.  —  No  particular  set  form  of 
demand  is  requisite,  but  it  is  sufficient  to  make  clear  to  the  stake- 
holder that  the  party  repudiates  the  bet.45  A  mere  notice  not  to  pay 
to  the  other  party  has  been  held  insufficient,  as  being  an  assertion  that 
the  giver  of  the  notice  claims  to  be  the  winner  and  showing  ratification 
rather  than  repudiation;48  though  there  are  cases  to  the  contrary.47 

3.  Who  May  Give  Notice.  —  The  notice  may  be  given  by  an  un- 
disclosed principal.*8 

4.  Time  Within  Which  Action  Must  Be  Brought.  —  The  limitation 


131,  there  being  no  right  of  recov- 
ery in  Pennsylvania,  and  the  court  re- 
fusing to  enforce  the  New  Jersey  law 
under  the  rule  of  comity,  it  was  sug- 
gested that  plaintiff  might  recover  in 
an  action  of  trespass.  But  the  court 
held  that  the  nature  of  the  right  given 
by  the  statute,  and  by  the  rule  in 
Pennsylvania  (which  extends  only  to 
recovery  before  the  wager  is  actually 
paid  over)  is  that  of  an  action  upon 
contract.  "The  law  does  not  in  either 
of  the  states  go  so  far  as  to  make  the 
placing  of  wagers,  as  between  the  par- 
ties, a  private  trespass  by  one  upon 
the  property  of  the  other."  In  the 
case  of  a  broker  or  stake-holder  the 
obligation  to  repay  after  notice  to  the 
other  party  rests  upon  the  broker's 
duty  arising  by  operation  of  law. 

42.  Van  Pelt  v.  Sehauble,  68  N.  J. 
L.  638,  54  Atl.  437.  See  also  Corson 
p.  Neatheny,  9  Colo.  212,  11  Pae.  82. 

Trover  would  not  lie  in  the  absence 
«f  an  express  agreement  to  pay  the 
identical  coin  or  notes  received.  Sutter- 
ly  v.  Fleshman,  41  Pa.  Super.  131. 

43.  Sutterly  v.  Fleshman,  41  Pa. 
Super.  131. 

44.  Petillon  v.  Hippie,  90  HI.  420. 

45.  Ala.— Ivey  v.  Phifer,  11  Ala. 
535.     Ky.— Turner    v.    Thompson,    107 

Ky.  647,  55  S.  W.  210.    Ore Willis  v. 

Hoover,  9  Ore.  418. 

A  notice  not  to  deliver  a  check  is 
sufficient  without  a  request  for  its  re- 
turn. Turner  v.  Thompson,  107  Ky. 
647,  55  S.  W.  210. 

In  Hastelow  v.  Jackson  8  Barn.  & 
C.  221,  15  E.  C.  L.  204,  a  notification 
by  the  loser  that  he  would  sue  the 
stake-holder,  if  he  paid  the  stake  over, 
was  held  sufiicient  without  a  formal 
rescission. 


Request  To  Delay  Payment. — In  Fry- 
barger  v.  Simpson,  11  Ind.  59,  a  stake- 
holder was  held  not  liable  where  he 
had  paid  over  money,  though  after  the 
event  the  loser  requested  him  not  to 
pay  the  winner  till  he  could  see  if  the 
winner  would  accept  certain  judgments 
in  payment.  This  was  held  not  to  be 
such  a  demand  or  a  notice  putting  de- 
fendant on  his  guard  that  payment 
without  further  notice  would  be  at  his 
peril,  but  in  effect  affirmed  the  wager. 

46.  Okerson  v.  Crittenden,  62  Iowa 
297,  17  N.  W.  528,  cited  with  approval 
in  Himmelman  v.  Pecaut,  133  Iowa  503, 
110  N.  W.  919.  See  also  Trenery  v. 
Goudie,  106  Iowa  693,  77  N.  W.  467; 
Patterson  v.  Clark,  126  Mass.  531. 

The  bet  being  on  an  election  a  mere 
notice  to  the  stakeholder  that  the  re- 
sult would  probably  be  contested  is  not 
a  repudiation.  Colson  v.  Meyers,  80  Ga. 
499,  5  S.  E.  504. 

A  notice  warning  the  stakeholder  that 
the  result  was  in  doubt  and  charging 
him  not  to  deliver  the  stake  to  the 
other  parties  to  the  bet  nor  to  any  one 
on  their  behalf,  was  held  to  be  rather 
an  affirmance  than  a  repudiation,  es- 
pecially since  later  the  party  served  a 
second  notice  claiming  to  be  the  win- 
ner. Maher  v.  Van  Horn,  15  Colo.  App. 
14,   60   Pac.  949. 

47.  In  Hale  v.  Sherwood,  40  Conn. 
332,  16  Am.  Bep.  37,  it  is  held  by  a 
divided  court,  that  by  an  absolute  de- 
mand not  to  pay  over  the  money  the 
stakeholder's  authority  is  revoked, 
though  by  the  same  demand  plaintiff 
claimed  the  whole  sum.  To  the  same 
effect  see  Willis  v.  Hoover,  9  Ore.  418; 
Perkins  v.  Hyde,  6  Yerg.   (Tenn.)   288. 

48.  Turner  v.  Thompson,  107  Ky. 
647,  55  S.  W.  210. 
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in  the  statute  giving  the  right  to  recover  from  the  winner  does  not 
affect  the  common  law  right  to  pursue  the  stakeholder.49 

5.  Venue.  —  The  venue  of  the  action  is  determined  by  the  statutes 
governing  the  class  of  actions  to  which  this  belongs.50 

6.  Parties.  —  Where  one  has  deposited  money  with  a  stakeholder 
on  behalf  of  himself  and  another,  they  may  bring  a  joint  action  there- 
for.51 All  the  contributors  to  the  fund  are  necessary  parties.52  An 
agent  who  made  the  deposit  on  behalf  of  his  principal  is  not  an 
"aggrieved"  party  within  the  statute.53 

7.  Pleadings.  —  The  plaintiff  must  allege  notice  to  the  defendant 
of  repudiation  of  the  wager  where  that  is  an  essential  fact.54  And 
where  the  want  of  proper  notice  is  relied  on  as  a  defense  the  answer 
must  put  this  fact  in  issue.55  No  privity  between  the  stakeholder  and 
the  plaintiff  need  be  alleged.56 

8.  Questions  for  Jury.  —  Whether  the  stakeholder  did  receive  a 
notice  is  a  question  of  fact  for  the  jury,57  as  is  the  question  whether 
the  money  sued  for  belonged  to  the  depositor.58 

0.  Recovery  From  Owner  of  Premises.  —  1.  Generally.  —  Under 
a  statute  giving  a  right  of  action  against  the  owner  of  the  premises  on 
which  gambling  is  carried  on,  it  has  been  held  that  the  time  limit 
upon  the  bringing  of  an  action  against  the  winner  applied  to  an. 
action  against  the  owner.59 


49.  Perkins  i>.  Hyde,  6  Yerg.  (Tenn.) 
288. 

50.  At  common  law  the  action  is 
indebitatus ,  assumpsit.  Hence  the  sec- 
tion of  the  statute  respecting  torts  has 
Ho  applicability  on  the  question  of 
venue.  Corson  v.  Neatheny,  9  Colo. 
212,  11  Pac.  82. 

51.  Turner  v.  Thompson,  107  Ky. 
647,  55  S.  W.  210. 

52.  Ruckman  v.  Pitcher,  1  N.  Y. 
392, 

The  implied  assumpsit  or  duty  of  the 
stakeholder  to  refund  arises  only  in 
favor  of  those  to  whom  the  money  in 
fact  belongs.  Hence  one  cannot  sue 
as  agent  of  the  others  where  several 
contributed  to  the  fund.  Ruckman  v. 
Pitcher,  20  N.  Y.  9. 

53.  Under  a  statute  giving  the  right 
of  action  against  the  stakeholder  "by 
the  party  aggrieved,"  the  principal  is 
the  party  aggrieved.  The  case  is  not 
like  that  of  a  bailee  deprived  of  prop- 
erty title  to  which  is  in  his  principal. 
It  is  analogous  to  a  contract  right 
which  must  be  sued  in  the  name  of  the 
principal.  Donahoe  v.  McDonald,  92 
Ky.  123,  17  S.  W.  195. 

54.  It  is  sufficient  to  allege  that  no- 
tice was  mailed  to  him.  Lillard  v. 
Mitchell   (Tenn.),  37  S.  W.  702. 

55.  An    averment    that    defendant 
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"cannot  positively  say"  whether  or 
not  a  telegraphic  repudiation  of  a 
wager  was  received  by  him  before  the 
event  occurred  or  before  the  wager  was 
decided,  is  not  a  denial  of  complain- 
ant's allegation  that  defendant  had  no- 
tice before  the  xace  was  run  and  be- 
fore it  was  known  or  could  have  been 
known  whether  plaintiff  won  or  lost 
the  wager;  nor  is  it  an  averment  that 
defendant  did  not  know  that  he  re- 
ceived the  telegram  before  the  race; 
nor  is  it  an  averment  that  defendant  did 
not  believe  the  telegram  was  so  re- 
ceived. Wise  v.  Rose,  110  Gal.  159,  42 
Pac.  569. 

56.  Lillard  v.  Mitchell  (Tenn.),  37 
S.  W.  702. 

57.  Colson  v.  Meyers,  80  Ga.  499,  5 
S.  E.  504. 

58.  Under  a  statute  permitting  third 
persons  to  sue  for  money  put  up  with 
a  stakeholder  as  a  wager,  if  the  de- 
positor does  not  sue  within  a  specified 
time,  it  is  a  question  for  the  jury  how 
much  of  the  stake  belonged  to  the  de- 
positor, as  the  recovery  is  limited  to 
the  amount  owned  by  him.  Harnden 
v.  Melby,  90  Wis.  5,  62  N.  W.  535. 

59.  Low  v.  Blanchard,  116  Mass.  272. 
The  statute,  however,  expressly  states 
that  defendant  shall  be  liable  to  an 
action  "in  the  same  manner  and  to  the 
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2.  Subjecting  Property  to  Lien  of  Judgment.  —  In  some  states 
there  is,  by  statute,  a  lien  upon  the  premises  where  the  gambling  was 
permitted  for  the  amount  of  the  judgment  recovered  for  the  loss.60 
The  lien  attaches  in  favor  of  the  judgment  creditor  though  he  was  not 
the  loser.61  Where  the  statute  does  not  specify  any  particular  means 
of  enforcing  this  lien,  it  has  been  held  that  it  may  be  enforced  by  an 
ordinary  civil  action  in  a  code  state,62  and  by  a  proceeding  in  chancery 
where  the  distinction  between  actions  at  law  and  suits  in  chancery  is 
still  preserved.** 

Where  the  owner  was  not  a  party  to  the  original  proceeding  for 
the  recovery  of  the  money,  the  judgment  cannot  be  enforced  by 
execution  but  must  be  enforced  by  an  independent  action.64  The 
action  accrues  against  the  owner  when  the  judgment  is  rendered  and 
not  before.65 

The  judgment  in  the  original  proceeding  is  conclusive  as  to  loss  in 
violation  of  law  and  the  amount  of  damages,  but  not  as  to  defendant 's 
alleged  interest  in  the  property  nor  as  to  his  knowledge  that  the  gam- 
bling was  being  carried  on.66    Nor  does  the  fact  that  defendant  was 


same  extent  as  the  winner  thereof  is 
liable,  by  the  provisions  of  the  pre- 
ceding sections." 

60.  HI.  Crim.  Code,  §133;  Star.  & 
C.  Ann.  St.,  1899,  el.  38,  §356;  Ohio 
Gen.  Code,  1910,  §5971. 

In  Iroquois  Co.  v.  Meyer,  80  Ohio 
St.  676,  89  N.  E.  90,  the  word  "owner" 
was  held  to  include  lessee  and  a  les- 
see's interest  was  held  subject  to  the 
Hen. 

61.  The  object  of  the  statute  was 
not  to  do  justice  between  the  parties 
but  to  suppress  the  vice  of  gambling. 
Hence,  where  the  judgment  is  obtained 
by  a  third  person  under  a  section  giv- 
ing such  person  a  right  to  bring  an 
action,  where  the  loser  does  not,  the 
lien  attaches  the  same  as  it  does  where 
the  loser  brings  suit.  Trout  v.  Marvin, 
62  Ohio  St.  132,  56  N.  E.  655 

62.  Binder  v.  Einkbone,  25  Ohio  St. 
103,  under  the  general  provisions  of  the 
code  giving  a  civil  action  where  a  stat- 
ute gives  an  action  but  does  not  desig- 
nate the  kind. 

63.  It  was  claimed  that  since  the 
statute  was  a  highly  penal  one  and  that 
the  beneficiaries  of  the  judgment  were 
not  the  parties  who  had  lost  the 
money,  unless  the  legislature  had  pro- 
vided for  a  bill  in  chancery,  the  door 
of  the  court  was  closed.  But  the  court 
says:  "The  question  has  never  been 
considered  by  our  supreme  court,  or 
either  of  the  appellate  courts  of  the 
state,  so  far  as  we  are  advised."  But 
the  proceeding  is   identical  with   that 


under  the  dramshop  act,  and,  "We 
have  never  entertained  a  doubt  as  to 
the  right  of  a  party  seeking  satisfac- 
tion of  a  judgment  out  of  the  owner's 
property  under  section  10  of  that  act, 
doing  so  by  bill  in  chancery."  Gaby 
v.  Hankins,  86  111.  App.  529,  citing  Bell 
v.  Cassem,  158  111.  45,  41  N.  E.  1089; 
Castle  v.  Eogerty,  19  111.  App.  442. 

64.  The  owner  was  not  a  party  and 
was  not  a  necessary  party.  Trout  v. 
Marvin,  24  Ohio  C.  C.  333;  Binder  v. 
Finkbone,  25  Ohio  St.  103. 

65.  Trout  v.  Marvin,  24  Ohio  O.  C. 
333. 

66.  In  Trout  v.  Marvin,  34  Ohio  C.  O. 
333,  340,  the  court  says:  "In  an  action 
under  §4275  Bev.  St.,  to  subject  the 
premises  where  the  gaming  was  carried 
on  and  the  money  lost  to  the  payment 
of  a  judgment  recovered  against  the 
winner  for  damages  caused  by  such 
gaming,  such  judgment,  when  not  im- 
peached for  fraud  or  collusion,  is  con- 
clusive as  to  the  facts:  (1)  That  the 
moneys  lost  and  winnings  secured, 
which  caused  the  plaintiff 's  injury,  were 
lost  in  gaming,  and  were  won  by  the 
defendant  in  the  judgment;  (2)  that 
the  same  were  lost  and  won  in  viola- 
tion of  the  law;  and  (3)  that  the 
plaintiff,  in  consequence  thereof,  sus- 
tained damage  to  the  amount  of  the 
judgment.  And  such  judgments  as  to 
these  facts  are  not  open  to  dispute,  by 
the  owner  of  the  premises,  in  an  action 
brought  against  him  under  said  sec- 
tion.    But   the    allegations    that    the 
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found  not  liable  in  the  original  action  make  the  matter  res  judicata 
as  to  his  liability  in  this  proceeding.87  The  owner  is  not  entitled  to  a 
jury  trial  as  a  matter  of  right.68 

D.  Recovery  By  State  foe  the  Benefit  of  Dependents.  —  1. 
Right  and  Nature  of  Proceedings.  —  In  Indiana  there  is  provided  an 
action  by  the  state  for  the  recovery  of  the  property  for  the  benefit  of 
those  dependent  upon  the  loser  for  support.69 

2.  Parties.  —  The  dependent  wife  is  neither  a  proper  nor  necessary 
party  relatrix.70 

3.  Judgment.  —  The  judgment  should  not  recite  that  it  is  for  the 
use  and  benefit  of  the  dependent  wife.71 

E.  Action  By  Winner  To  Recover  Wager.  —  Where  a  right  of 
recovery  of  a  wager  by  the  winner  is  recognized,  the  form  of  action 
is  that  appropriate  to  any  other  contractual  right  to  money  or 
property.72 

II.  PENALTIES  AND  FORFEITURES.73  — A.  Action  for  Pen- 
alties.74—  1.  Who  May  Sue.  —  Where  a  statute  gives  a  right  of 
action  for  a  penalty  the  wife  of  the  loser  may  bring  the  action  under 
the  general  provision  of  the  statute  "any  other  person."75  "Covin  and 
collusion"  as  used  in  such  a  statute  refers  only  to  such  agreements 
between  the  loser  and  the  plaintiff  as  include  an  understanding  that 
the  suit  is  really  that  of  the  loser.76 


premises  were  leased  by  the  owner  to 
the  lessees  or  proprietors  of  the  busi- 
ness for  the  purpose  of  gambling  or 
gaming  therein,  or  that  the  same  weTe, 
with  his  knowledge  used  or  permitted 
to  be  used  by  them  for  that  purpose, 
and  that  the  money  lost  and  won, 
which  caused  the  plaintiff's  injury,  was 
lost  and  won  in  the  premises,  may  be 
put  in  issue  by  the  owner."  See  also 
Binder  v.  Finkbone,  25  Ohio  St.  103. 

67.  Where  an  action  was  brought 
against  three  persons  to  reeover  money 
last  at  gaming  and  judgment  therein 
was  reversed  as  to  one,  an  action  may 
still  be  maintained  against  that  one  to 
subject  his  property  to  the  lien  of  the 
judgment  on  the  theory  that  he  is  li- 
able as  the  owner  of  the  premises 
where  the  gaming  was  carried  on 
with  Ms  knowledge.  The  matter  is 
not  res  judicata  as  the  issues  are  not 
same.  Trout  v.  Marvin,  62  Ohio.  St. 
132,  50  N.  E.  655.  See  also  Trout  v. 
Marvin,  24  Ohio  C.  C.  333. 

68.  Gaby  v.  Hankins,  86'  111.  App. 
529. 

69.  Burns'  St.  (Ind.),  1908,  §7550; 
Ervin  v.  State,  150'  Ind.  332,  48  N.  E. 
249. 

70.  Ervin  v.  State,  150  Ind.  332,  48 
N.  E.  249;  Tyler  v.  Davis,  37  Ind.  App. 
557,  75  N.  E.  3. 
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Heal  Party  in  Interest. — A  statute 
authorizing  suit  to  be  brought  in  the 
name  of  the  state  to  recover  property  - 
lost  in  gaming  is  not  affected  by  a  sub- 
sequent statute  providing  that  "Every 
action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest  except 
.  .  .  a  person  expressly  authorized 
by  statute,"  since  the  state  is  a  per- 
son within  the  meaning  of  the  ex- 
ception. Ervin  v.  State,  150  Ind.  332, 
48   N".  E.  249. 

71.  Tyler  v.  Davis,  37  Ind.  App. 
557,  75  N.  E.  3. 

But  after  it  is  recovered  she  be- 
comes the  exclusive  owner  and  bene- 
ficiary and  is  entitled  to  all  equitable 
and  legal  remedies  to  enforce  it  and 
to  protect  her  rights.  Tyler  v.  Davis, 
37  Ind.  App.  557,  75  N.  E.  3. 

72.  iSee  such  titles  as  "Assumpsit;" 
"Replevin;"  "Trover  and  Conver- 
sion." 

73.  Increased  damages  on  recovery 
by  loser  see  supra,  II,  A,  23. 

74.  See  also  the  title  "Penalties, 
Forfeitures  and  Vines." 

75.  Bead  i\  SLewart,  129  Mass.  407. 

76.  The  "covin  or  collusion"  in- 
tended is  to  be  between  the  person 
who  lost  and  the  person  who  won.  An 
agreement  on  the  part  of  plaintiff 
Whereby  he   induced  the  loser  not  to 
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2.  Against  Whom  Recovery  May  Be  Had.  —  It  has  been  held  that 
the  recovery  can  be  had  only  against  the  winner  himself." 

3.  When  Action  Must  Be  Brought.  —  Being  for  a  penalty  the 
action  is  subject  to  the  limitations  of  the  general  statute  of  limitations 
respecting  penalties,78  and  the  limitations  of  the  gaming  statute  as  to 
the  time  for  bringing  the  action  have  no  applicability,79  except  in  so 
far  as  they  may  prescribe  when  the  right  to  sue  for  the  penalty 
accrues.80 

4.  Venue.  —  It  has  been  held  that  the  action  for  a  penalty  is  local 
and  not  transitory  and  should  be  brought  in  the  county  where  the 
transaction  was  had  and  the  money  lost.81 

5.  Form  of  Action.  —  As  in  other  actions  for  penalties,  debt  is 
usually  recognized  as  the  proper  form  of  remedy,  but  the  whole  mat- 
ter is  one  of  local  construction  of  the  statutes.82 

6.  Pleading.  —  The  complaint,  as  in  other  proceedings,  based  upon 
a  right  given  by  statute,  must  set  forth  specifically  every  essential 
enumerated  in  the  statute,83  and  it  has  even  been  said  that  the  same 
particularity  is  required  as  in  an  indictment,  or  information.84  How- 
ever this  may  be,  it  is  evident  that  the  facts  must  be  clearly  and  pre- 
cisely stated,85  without  any  uncertainty.86 


bring  the  suit  would  not  affect  his 
right  to  bring  the  action  for  the  pen- 
alty. The  loser  has,  however,  no  right 
to  bring  such  a  suit,  and  if  the  suit 
though  in  the  name  of  another  is  really 
his  suit  and  brought  for  his  benefit, 
defendant  is  entitled  to-  a  verdict. 
Cole  v.  Applebury,  136  Mass.  525.  See 
also  Kizer  v.  Walden,  198  111.  274, 
64  N.  E.  116,  reversing  96  111.  App. 
593;  Staninger  v.  Tabor,  103  111.  App. 
330;  French  v.  Marshall,  136  Mass.  564. 

77.  It  cannot  be  had  against  his 
committee  in  lunacy  to  whom  money 
has  been  paid  by  judgment  of  court 
on  a  bond  claimed  to  be  tainted  with 
the  original  gambling  transaction.  The 
committee  received  the  money  as  a 
fiduciary;  he  was  bound  to  take  it;' 
and  was  not  the  winner  of  it.  Jacob 
v.  Clark,  115  Ky.  255,  72  S.  W.  1095. 

78.  Beals  v.  Thurlow,  63  Me.  9.  See 
Gilmore  v.  Woodcock,  70'  Me.  494.  See 
also  the  title  "Limitation  of  Actions." 

.79.    Estill  v.  Fox,  23  Ky.   552. 

80.  The  right  of  action  only  accrues 
when  the  time  for  the  loser  to  begin 
the  action  expires.  Hence  the  statute 
of  limitations  does  not  commence  to 
run  until  then.  Staninger  i\  Tabor, 
103  111.  App.  330. 

81.  Staninger  v.  Tabor,  103  111.  App. 
330. 

82.  In  Prior  v.  Lucas,  8  Ky.  305,  it 
was  held  that  where  a  prior  statute 


prescribed  debt  as  the  form  of  action 
and  a  latter  statute  provided  the  suit 
must  be  brought  qui  tarn  instead  of  by 
the  bettor  personally,  the  form  re- 
mained debt. 

The  statute  respecting  gaming  not 
giving  any  precise  remedy  debt  is  the 
proper  remedy.  Cole  v.  Smith,  4  Johns. 
(N.  T.)   193. 

83.  Cole  v.  Smith,  4  Johns.  (N.  Y.) 
193. 

In  Trumbo  v.  Finley,  18  S.  C.  305, 
a  complaint  was  held  fatally  defective 
which  failed  to  contain  the  statutory 
words  or  their  equivalent,  to  show  that 
the  loss  took  place  "at  one  time  or 
sitting."  See  also  the  title  "Declara- 
tion and  Complaint." 

84.  Jacob  v.  Clark,  115  Ky.  255,  72 
S.  W.  1095.  But  compare  what  is  said 
regarding  this  rule  generally  in  the 
title  "Penalties,  Forfeitures  and 
Fines." 

85.  An  averment  that  B.  F.  "lost 
the  sum  of  six  hundred  and  sixty  dol- 
lars on  the  running  of  a  foot-race  be- 
tween two  men"  is  not  a  sufficient  al- 
legation that  the  money  was  "a  wager, 
bet,  or  stake  made  to  depend  upon  a 
race"  within  the  wording  of  the 
statute.  Fitzgerald  v.  Schloss,  62  N".  J. 
L.  472,  41  Atl.  677. 

86.  An  averment  that  E.  F.  "did 
pay  the  said  sum  of  money,  and  the 
said  sum  of  money  was  received  by  the 
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B.  Seizure  of  Gambling  Instruments.87  —  1.  Summary  Seizure.88 
Except  for  the  purpose  of  holding  same  for  evidence  in  a  criminal 
proceeding  against  the  possessors  or  owners,  articles  capable  of  a 
legitimate  use  cannot  be  summarily  seized  on  the  theory  that  it  is 
intended  to  use  them  as  gambling  devices.89  "Where  officers  have  gone 
into  a  place  open  to  the  public  and  find  gambling  going  on  therein, 
they  have  an  undoubted  right  to  summarily  seize  the  apparatus  being 
so  used,90  and  may  seize  property  found  while  they  are  executing  a 
warrant  of  arrest  for  gambling,"  or  are  making  a  lawful  arrest  on 
view  without  a  warrant.92  But  they  have  no  right  to  summarily  enter 
private  premises  without  a  search  warrant,  simply  because  they  suspect 
gambling  is  going  on.93 

2.  Necessity  of  Previous  Conviction.  —  It  is  not  necessary  that 
there  should  be  a  conviction  before  seizure.9* 

3.  Warrant  Must  Be  Sufficient  on  Its  Face,  —  As  in  other  cases 
the  warrant  must  show  on  its  face  a  situation  in  which  it  lawfully  may 
issue.95 

4.  Description  of  Property  in  Complaint  and  Warrant.  —  It  is 


defendant  as  the  winner  thereof  as  a 
bet  or  waga'r,"  leaves  it  uncertain 
Whether  he  paid  it  to  the  winner,  or  to 
some  person  to  the  winner's  use,  or  to 
a  stakeholder,  or  to  some  other  per- 
son, and  the  statement  that  it  was  re- 
ceived by  defendant  does  not  clearly 
imply  that  E.  F.  paid  it  to  the  de- 
fendant, nor  is  the  allegation  that  the 
money  was  received  by  the  defendant 
as  the  winner  thereof  as  a  bet  or  wager 
a  distinct  averment  that  defendant  was 
the  winner,  or  that  the  money  was  a 
bet  or  wager,  or  that  the  money  was 
a  bet  or  wager  made  to  depend  upon 
the  race  before  mentioned  and  was 
won  by  defendant  upon  that  race.  Fitz- 
gerald v.  Schloss,  62  N.  J.  L.  472,  41 
Atl.  677. 

87.  Generally  as  to  seizure  and 
search,  see  the  titles  "Search  War- 
rants;"   "Search  and  Seizure." 

88.  Search  warrant  as  conferring 
jurisdiction  over  res  see  infra,  III,  C,  6. 

89.  Wagner  v.  Upshur,  95  Md.  519, 
52  Atl.  509.  The  seizure  was  of  a 
mechanical  musical  device,  on  the 
claim  that  it  was  being  used  for  gam- 
bling in  merchandise,  and  that  the  mu- 
sical attachments  were  fraudulently  de- 
signed to  evade  the  gambling  laws.  See 
also  Police  Comrs.  v.  Wagner,  93  Md. 
182,  48  Atl.  455. 

Compare  United  States  v.  McHie,  194 
Fed.  894,  where  the  seizure  of  books, 
papers,  etc.  by  special  agents  of  the 
government  is  condemned.  A  "bucket 
shop"   was  being   "raided"   as  being 
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conducted  in  violation  of  the  statutes 
relating  to  the  mails. 

90.  People  v.  Hess,  85  Mich.  128, 
48  N.  W.  181. 

91.  State  v.  Bobbins,  124  Ind.  398, 
24  N.  E.  978. 

So  in  Oppenheimer  v.  Lalor,  36  Misc. 
546,  73  N.  Y.  Supp.  948,  such  a  seizure 
was  upheld  as  against  one  claiming  to 
be  the  true  owner  and  not  to  have 
known  the  apparatus  was  being  used. 
It  was  found,  however,  in  the  possession 
of  defenants  when  arrested  on  a  war- 
rant. 

92.  Willis  v.  Warren,  17  How.  Pr. 
(N.  T.)  100,  upholds  the  action  of  a 
magistrate  and  his  attendants  who  en- 
tered premises  without  force  and  on 
arrest  of  persons  found  gambling  there- 
in, seized  the  implements. 

Compare  Newman  v.  People,  23  Colo. 
300,  47  Pac.  278,  where  it  is  declared 
to  be  the  duty  of  a  sheriff  to  arrest 
persons  whom  he  finds  gambling  and 
to  seize  the  implements  being  used  and 
take  both  before  an  examining  magis- 
trate. The  court  refused  to  pass  upon 
that  part  of  a  statute  which  gave  the 
right  to  destroy  the  implements  sum- 
marily, but  assuming  the  invalidity 
thereof  the  duty  to  seize  remained. 

9S.  Devlin  v.  McAdoo,  96  N.  T.  Supp. 
425. 

94.  Woods  v.  Oottrell,  55  W.  Va. 
476,  47  S.  E.  275. 

95.  A  substantial  part  of  the  stat- 
ute is  omitted  where  the  warrant  re- 
cites that  in  a  certain  place  there  was 
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sufficient  to  describe  the  property  in  substantially  the  words  of  the 
statute.86  Great  particularity  of  description  is  not  required,  but  the 
articles  may  be  described  generally  as  gambling  apparatus  or  im- 
plements.97 

C.  Forfeiture,  Condemnation,  and  Destruction  of  Gambling 
Instruments.  98  —  1.  Summary  Forfeiture  or  Destruction.  —  It  is 
evident  that  there  must  be  some  form  of  legal  proceedings  to  enforce 
the  forfeiture  of  money  used  in  gambling,99  and  where  articles  are 
seized,  which  have  some  considerable  value  or  some  legitimate  use, 
they  cannot  be  confiscated,  and  sold  or  destroyed  without  some  form 
of  judicial  proceedings  and  an  opportunity  for  the  owner  to  be  heard.1 
However,  summary  procedure  has  been  upheld,  where  the  articles  are 


unlawfully  "kept  and  provided  to  be 
used  for  the  purpose  of  unlawful  gam- 
ing" certain  gaming  apparatus,  and 
tie  statute  reads,  "kept  and  provided 
to  be  used  in  unlawful  gaming  in  any 
gaming  house  or  in  any  building,  apart- 
ment, or  place  resorted  to  for  the  pur- 
pose of  unlawful  gaming."  Early  v. 
People,  117  111.  App.  608. 

96.  Com.  v.  Gaming  Implements,  119 
Mass.  332. 

97.  "The  statute  authorizes  searches 
for  gaming  apparatus  or  implements, 
and  it  would  not  be  sufficient  to  de- 
scribe the  property  as  goods,  wares  and 
merchandise,  or  as  chattels  generally. 
The  description  must  be  so  particular 
that  the  officer  charged  with  the  exe- 
cution of  the  warrant  will  be  left  with 
no  discretion  respecting  the  property  to 
be  taken.  But  we  regard  the  descrip- 
tion in  this  case  sufficiently  definite.  It 
includes  only  apparatus  or  implements 
generally  used  in  gambling,  for  stak- 
ing or  hazarding  money  or  other  valu- 
able thing  to  be  won  or  lost.  In  the 
case  of  stolen  property  or  specific  art- 
icles which  can  be  readily  described, 
great  particularity  is  called  for;  but 
there  might  be  much  difficulty,  in  giv- 
ing a  particular  description  of  the  vari- 
ous gambling  devices,  and  we  think 
more  latitude  should  be  allowed  in  the 
description.  Under  the  warrant  the 
officer  could  not  take  goods  or  chattels 
generally  found  in  the  premises,  but 
only  apparatus  and  implements  for 
gaming."  Frost  v.  People,  193  111.  635, 
61  N.  E.  1054. 

If  the  description  be  too  broad  and 
include  articles  not  properly  seizable 
under  the  statute,  this  is  not  ground 
for  quashing  the  proceedings  as  to 
property  properly  described.  Com.  v. 
Gaming  Implements,  119  Mass.  332. 


98.  See  also  the  title,  "Penalties, 
Forfeitures  and  Fines." 

99.  Gdlmore  v.  Woodcock,  70  Me. 
494. 

1.  So  in  State  v.  Derry,  171  Ind.  18, 
85  N.  E.  765,  the  line  is  clearly  drawn 
between  devices  that  are  inherently 
vicious,  immoral  or  unlawful  to  have 
in  ones  possession,  and  those  which  are 
capable  of  being  used  for  a  lawful  pur- 
pose. The  court  concludes  that  much 
of  the  apparatus  used  in  conducting 
games  is  of  the  latter  class,  since  it 
can  be  used  for  harmless  games  for 
amusement  as  well  as  for  gambling. 
See  also  State  v.  Bobbins,  124  Ind.  308, 
24  N.  E.  978. 

To  the  same  effect  see  "Wagner  v. 
Upshur,  95  Md.  519,  52  Atl.  509;  Police 
Comrs.  v.  Wagner,  93  Md.  182,  48  Atl. 
455;  Com.  v.  Gaming  Implements,  119 
Mass.  332;  Attorney-General  v.  Justices 
of  the  Municipal  Court,  103  Mass.  456. 

Compare  United  States  v.  McHie,  194 
Fed.  894,  where  the  court  condemns 
the  action  of  United  States  special 
agents  while  raiding  a  "bucket  shop" 
for  breaking  open  vaults;  cutting  tele- 
graphic wires,  forcing  operators  to 
leave  keys  by  the  use  of  unnecessary 
force,  including  the  flourishing  of  pis- 
tols, etc.  The  raid  was  under  the  stat- 
ute relating  to  improper  use  of  the 
mails. 

The  act  is  not  unconstitutional  mere- 
ly because  it  does  not  in  terms  provide 
a  complete  procedure.  Proceedings  may 
be  had  under  the  general  provisions  re- 
garding search  and  seizure.  See  Prost 
v.  People,  193  111.  635,  61  N.  E.  1054; 
Bobel  v.  People,  173  HI.  19,  50  N.  E. 
322;  Glennon  v.  Britton,  155  HI.  232, 
40  N.  E.  594. 

Use  Without  Knowledge  of  Owner  Is 
No    Defense. — Gambling    apparatus    is 
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incapable  of  any  legitimate  use,  on  the  theory  that  they  may  be  abated 
as  nuisances,2  even  where  the  statute  has  not  specifically  so  denom- 
inated them.3  But  there  is  authority  for  the  proposition  that  a  statute 
permitting  summary  destruction  of  even  such  instruments  is  un- 
constitutional.4 

2.  Claimant's  Bights  and  Remedies.  —  a.  Generally.  —  The  de- 
fendant charged  with  gambling  has  no  right  of  action  against  the 
custodian  to  recover  property  seized  as  gambling  instruments  until 
the  criminal  charge  has  been  disposed  of.B 


destroyed  not  to  punish  the  owner  for 
some  unlawful  act  or  intent  of  his,  but 
to  protect  society  from  the  things  them- 
selves. The  implements  are  noxious 
per  se  and  the  statute  imposes  upon 
the  owner  the  duty  of  seeing  that  they 
are  not  put  to  a  gambling  use.  Colo. 
Kite  v.  People,  33  Colo.  5,  74  Pac.  886. 
Me. — State  v.  Soucies  Hotel,  95  Me.  518, 
50  Atl.  709.  Mass. — Com.  v.  Gaming 
Implements,  155  Mass.  165,  29  N".  E. 
468. 

2.  In  Mullen  &  Co.  v.  Moseley,  13 
Idaho  457,  90  Pac.  986,  the  constitu- 
tionality of  a  statute  permitting  sum- 
mary destruction  is  upheld.  It  was 
stipulated  that  the  apparatus  was  in- 
capable of  any  other  use  than  that  of 
gambling.  The  couTt  says:  "The  art- 
icles or  property  seized,  if  they  might 
be  called  such,  are  instruments  of  crime 
only.  The  most  effectual  method  of  pre- 
venting the  crime  is  to  destroy  the 
specific  instruments  designed  and  kept 
for  its  perpetration.  This  is  peculiar 
to  the  crime  of  gambling  as  to  few 
other  crimes.  .  .  .  It  is  generally  dim- 
cult  to  detect  and  get  hold  of  the  play- 
ers .  .  .  but  the  dumb  instruments  they 
leave  behind  for  obvious  reasons  are  al- 
ways ready  for  business,  and  the  law 
contemplates  disabling  them  as  a  most 
effective  way  in  which  to  prevent  the 
recurrence  of  the  offense.  They  are  a 
menace  to  the  welfare  of  the  commun- 
ity and  invite  breaches  of  the  law.  The 
public  authorities  are  required  to  de- 
stroy them  for  the  same  reason  that 
they  would  destroy  dies  and  plates  for 
counterfeiting,  or  the  stills  and  vats  of 
the  moonshiner." 

In  Garland  Novelty  Co.  v.  State,  71 
Ark.  138,  71  S.  W.  257,  the  court  says, 
"It  is  under  our  statute,  a  nuis- 
ance to  publicly  exhibit  and  operate  a 
machine  made  solely  for  the  purpose 
of  gambling,  and  the  legislature  has 
by  this  statute,  authorized  the  abate- 
ment of  the  nuisance  by  the   destruc- 
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tion  of  the  machine. ' '  It  was  stipulated 
that  the  machine  could  be  used  for  no 
other  purpose  than  that  of  gambling. 
In  Furth  v.  State,  72  Ark.  161,  78  S._  W. 
750,  the  court  refused  to  limit  the  right 
to  summarily  destroy,  "to  cases  where 
not  only  the  devices  seized  are  nuis- 
ances per  se,  but  where  the  facts  are, 
confessedly,  that  such  property  is  used 
for  gambling  purposes  only,  and  cannot 
be  used  for  any  other."  See  also 
State  v.  Sanders,  86  Ark.  353,  111  8. 
W.  454. 

Implements  of  Trifling  Value.— In 
Lawton  v.  Steele,  152  U.  S.  133,  14  Sup. 
Ct.  499,  38  L.  ed.  385,  it  is  suggested 
that  it  would  be  "belittling  the  dignity 
of  the  judieiary"  to  require  solemn 
condemnation  in  a  court  of  justice  of 
property  used  in  violation  of  law  and 
which  is  of  little  value,  and  cites  as  an 
example  "cards,  chips  and  dice  of  a 
gambling  room."  The  case  is,  however, 
one  involving  the  destruction  of  nets 
used  in  illegal  fishing. 

This  case  was  followed  and  applied 
in  Furth  v.  State,  72  Ark.  161,  78  S.  W. 
759,  the  court  saying:  "In  this  case 
the  evidence  tends  to  show  that  these 
gambling  devices  were  of  very  small 
value,  and  that  they  were  practically  of 
no  use  save  for  gambling  purposes,  and 
that  there  is  no  market  for  such  de- 
vices. ' ' 

3.  Bight  to  destroy  apparatus  of 
gaming  house  as  being  a  public  nuis- 
ance at  common  law,  see  Woods  v.  Cot- 
trell,  55'  W.  Va.  476,  47  S.  E.  275. 

Not  Necessary  To  Specifically  De- 
clare Instruments  a  Nuisance.— Mullen 
&  Co.  v.  Moseley,  13  Idaho  457,  90  Pac 
986. 

4.  Lowry  v.  Rainwater,  70  Mo. 
152. 

5.  In  Willis  v.  Warren,  17  How.  Pr. 
(N.  Y.)  100,  it  is  pointed  out  that  a 
defendant  whose  property  is  seized, 
may  either  apply  for  the  restoration 
thereof  by  the  court,  or  await  its  aia- 
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b.  To  Jury  Trial.  —  The  claimant  is  not  entitled  to  a  trial  by  jury 
of  his  right  to  the  property  or  whether  the  same  are  gambling  instru- 
ments or  have  been  used  in  gaming.6 

3.  Formal  Conviction  as  Prerequisite  to  Condemnation.  —  It  haa 
been  held  the  property  cannot  be  destroyed  without  a  formal  con- 
viction for  gambling  having  first  been  had,7  but  on  the  other  hand  it- 
is  said  the  application  for  condemnation  should  be  made  before  or  at 
the  time  the  judgment  was  pronounced.8 

4.  Jurisdiction  of  Committing  Magistrate.  —  Where  a  justice  of 
the  peace  only  has  power  to  bind  an  offender  over  for  trial,  he  has 
no  authority  to  order  the  destruction  of  gaming  apparatus  which  could 
only  be  destroyed  after  conviction,9  but  he  has  jurisdiction  to  order 
the  apparatus  into  the  custody  of  the  sheriff  to  await  defendant's 
trial.10 

5.  Search  Warrant  as  Conferring  Jurisdiction  of  Res.  —  The  par- 
ticular court  having  jurisdiction  of  the  res  under  the  search  warrant 
has  been  held  the  proper  court  to  order  the  condemnation,11  but  a 
search  warrant  is  not  a  necessary  prerequisite  to  the  court's  jurisdiction 
over  the  res.12 

6.  Notice  to  Unknown  Owners.  —  If  the  owner  be  unknown  notice 
may  be  given  by  publication,13  but  this  is  not  the  only  method,  the 
rule  being  that  any  notice  considered  in  the  judgment  of  the  court  to 
be  reasonable  and  likely  to  convey  the  information  to  the  parties  in 
interest  may  be  ordered.14  ' 


on  his  trial,  if  he  be  found  not 
guilty.  But  he  has  no  remedy  against 
the  custodian  while  the  charge  remains 
undisposed  of. 

In  Mullen  &  Co.  v.  Moseley,  13  Idaho 
457,  90  Pac.  986,  it  being  admitted 
that  the  instruments  seized  were  ' '  de- 
vised and  constructed  solely  and  exclu- 
sively for  gambling  purposes,  and  are 
only  capable  of  use  in  violating  the 
laws  of  this  state, ' '  the  court  holds  that 
plaintiffs  who  sought  to  replevy  them 
from  the  sheriff  "have  no  standing  in 
court.  They  have  no  grievance  to  pres- 
ent to  a  court,  and  they  will  not  be 
heard  to  cavil  over  the  right  of  pos- 
session of  instruments  of  crime." 

6.  Ark.— Furth  v.  State,  72  Ark.  161, 
78  S.  W.  759.  Colo.— Kite  v.  People, 
32  Oolo.  5,  74-  Pac.  886.  HI.— Frost  v. 
People,  193  111.  635,  61  N.  E.  1054. 

7.  So  held  in  Woods  v.  Oottrell,  55 
W.  Va.  476,  47  S.  E.  275,  under  a  stat- 
ute providing  that  instruments  "actu- 
ally used  and  kept  for  gaming"  shall 
be  destroyed. 

8.  State  v.  Bobbins,  124  Ind.  308, 
24  N.  E.  978. 

9.  Woods  v.  Cottrell,  55  W.  Va.  476, 
47  S.  E.  275.  See  also  Willis  v.  War- 
den, 17  How.  Pr.  (N.  T.)  100. 


10.  Woods  v.  Cottrell,  55  W.  Va. 
476,  47  S.  E.  275.  See  also  Willis  i\  War- 
ren, 17  How  Pr.  (N.  Y.)  100. 

11.  In  Attorney  General  v.  Justices 
of  the.  municipal  court,  103  Mass.  456, 
the  court  says:  "The  statute  plainly 
intends  that  there  shall  be  a  proceeding 
in  rem  against  the  property  itself;  and 
it  is  difficult  to  see  why  that  proceed- 
ing, in  the  absence  of  any  statutory 
regulation  to  the  contrary,  should  not 
be  had  in  the  court  which  has  the  law- 
ful custody  of  the  property  which  is  to 
be  proceeded  against."  See  Com.  v. 
Gaming  Implements,  119  Mass.  332.  See 
also  Glennon  v.  Britton,  155  111.  232,  40 
N.  E.  594.  Compare  Com.  v.  Watts,  84 
Ky.  537,  2  S.  W.  123. 

12.  State  v.  Bobbins,  124  Ind.  308, 
24  N.  E.  978;  Way  v.  Territory,  1  Wash. 
415,  25  Pac.  461. 

13.  So  held  in  Attorney-General  v. 
Justices  of  the  Municipal  Court,  103 
Mass.  456,  though  the  statute  did 
not  specifically  so  provide.  The  notice 
should  describe  the  articles,  the  time, 
place  and  cause  of  seizure,  and  name  the 
time  at  which  the  court  will  pass  upon 
the  condemnation. 

14.  In  Com.  v.  Gaming  Implements, 
119   Mass.   332,   service  by   posting   on 
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7.  Pleading.  —  Although  it  has  been  said  that  no  formal  petition 
disclosing  a  right  to  destroy  need  be  filed,16  there  should  be  some 
application  in  the  nature  of  an  information  or  petition,16  which  should 
be  something  more  than  a  mere  ex  parte  motion." 

Sufficiency.  —  In  pleading  a  forfeiture  it  is  not  necessary  to  conclude 
contra  formam  statuti,18  but  it  is  sufficient  if  facts  are  shown  bringing 
the  case  within  the  terms  of  the  statute  authorizing  the  forfeiture  and 
destruction.19 

8.  Order  or  Judgment.  —  On  the  hearing  the  court  should  order 
the  restoration  of  the  property  to  the  owner,  if  the  facts  shown  do 
not  warrant  its  condemnation.20  "Whether  on  condemnation  the  articles 
will  be  ordered  destroyed  or  sold  for  the  benefit  of  the  commonwealth 
is  a  matter  of  statutory  construction.21 


the  building  where  the  seizure  took 
place  a  copy  of  the  order  and  informa- 
tion, was  upheld  under  this  rule. 

In  Illinois  the  statute  requires  the 
officer  making  the  return  of  a  search- 
warrant  to  state  the  person  from  whom 
the  goods  were  taken.  So  it  is  held 
in  Glennon  v.  Button,  155  111.  232,  40 
N.  E.  594,  that  after  such  a  return  no 
further  notice  need  be  given  possible 
claimants,  the  court  saying,  "Must  the 
state  go  out  upon  an  exploring  expedi- 
tion to  find  the  owner  in  order  to  give 
him  a  day  in  court?"  The  proceed- 
ings aTe  in  rem.  Gambling  implements 
are  not  usually  subjects  of  property. 
No  other  and  further  notice  is  neces- 
sary. But  compare  Attorney-General 
v.  Justices  of  the  Municipal  Court,  103 

15.  State  v.  Deny,  171  Ind.  18,  85 
N.  E.  765. 

16.  In  Attorney-General  v.  Justices 
of  the  Municipal  Court,  103  Mass.  456, 
the  court  says  the  statute  does  not 
point  out  with  precision  any  mode  of 
proceeding,  but  in  general  terms  pro- 
vides for  an  application  to  a  court  of 
competent  jurisdiction  for  a  decree  of 
condemnation,  etc.  See  also  Com.  v. 
Gaming  Implements,  11&  Mass.  332.  But 
see  State  v.  Derry,  171  Ind.  18,  85  N.  E. 
765. 

17.  "A  mere  summary  and  ex  parte 
motion,  incidental  to  a  process  which 
is  in  its  nature  merely  preliminary  and 
intended  mainly  for  the  seizure  of  the 
property  for  the  purpose  of  bringing  it 
within  the  jurisdiction  of  the  court,  is 
not  the  kind  of  application  intended  by 
the  statute.  Attorney-General  v.  Jus- 
tices of  the  Municipal  Court,  103  Mass. 
456. 

18.  Under   a   statute   giving   a   for- 
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feiture  to  the  county  of  any  money 
deposited  as  a  wager  on  an  election. 
Doyle  v.  Baltimore,  12  Gill  &  J.  (Md.) 
484. 

19.  Merely  charging  the  certain  in- 
struments are  "gaming  devices"  does 
not  a>mount  to  a  charge  that  they 
"were  kept,  or  used,  for  unlawful  gam- 
ing, or  for  any  other  illegal  purpose." 
The  court  holds,  however,  that  under 
the  statute  the  filing  of  a  formal  peti- 
tion disclosing  a  legal  right  to  destroy 
the  property  was  not  necessary.  State 
v.  Derry,  171  Ind.  18,  85  N.  E.  765. 

The  information  sufficiently  shows 
that  the  property  was  seized  under  a 
search-warrant  previously  issued,  which 
after  alleging  the  previous  steps  and 
the  terms  of  the  warrant,  contains  a 
recital  of  the  acts  done  by  Ifte  officer 
commencing  with  the  words  by  "virtue 
of  said  warrant."  These  words  qualify 
the  whole  of  the  recital  which  includes 
a  sentence  reciting  the  seizure  of  the 
"furniture,  fixtures  and  personal  prop- 
erty" and  are  not  to  be  limited  in 
their  application  to  the  recitals  of  en- 
try into  the  premises  and  seizure  of 
the  gambling  apparatus.  Com.  v.  Gam- 
ing Implements,  119  Mass.  332. 

20.  State  v.  Derry,  171  Ind.  18,  85 
N.  E.  765.  See  also  State  v.  Bobbins, 
124  Ind.  308,  24  N.  E.  978;  Com.  v. 
Gaming  Implements,  155  Mass.  165,  29 
N.  E.  468. 

21.  Com.  v.  Gaming  Implements,  119 
Mass.  332;  Attorney-General  v.  Justices 
of  the  Municipal  Court,  103  Mass.  456. 

Articles  harmless  in  themselves,  and 
at  most  devoted  to  noxious  uses  which 
might  be  removed,  are  nevertheless  sub- 
ject to  destruction  under  the  statute. 
Hastings  v.  Haug,  85  Mich.  87,  48  N. 
W.  294. 
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9.  Appeal.  —  "Whether  there  is  an  appeal  from  the  decision  order- 
ing the  destruction  is  a  question  of  local  statutory  construction.82 

m.  CRIMINAL  PROSECUTION.  —  A.  Poem  op  Procedure. 
1.  Right  Is  Purely  Statutory.  —  Since  mere  gambling  of  itself  was 
not  a  crime  at  common  law,23  the  statutes  of  the  various  states  must 
be  consulted  to  determine  both  the  elements  of  the  offense  and  the 
procedure.24 

2.  Election  by  State.  —  The  state  may  elect  which  of  several  sec- 
tions covering  the  related  crimes  it  will  prosecute  under.25 

3.  Proceeding  by  Indictment,  Information  or  Action,  Etc. 
Whether  the  prosecution  is  to  be  by  indictment,  or  summary,  or  by  ac- 
tion of  debt  for  a  penalty,  is  a  matter  of  construction  of  the  particular 
statute  involved,28  as  is  the  question  of  proceeding  by  indictment  or 
by  information.27 

B.  Jurisdiction  and  Venue.  —  1.  Jurisdiction.  —  "What  par- 
ticular court  has  jurisdiction  is  of  course  a  matter  of  statutory  pro- 
vision and  construction,  depending  largely  upon  the  degree  of  the 
crime  and  the  extent  of  the  punishment,  which  may    be    inflicted.28 

2.  Venue.  —  It  is  proper  to  lay  the  venue  of  a  prosecution  for 
running  a  pool  room  in  the  county  where  the  room  is  actually  oper- 
ated, though  the  transaction  may  be,  at  least  in  part,  carried  on  at 
some  other  place.29 


22.  See  State  v.  Klondike  Machine, 
76  Vt.  426,  57  Atl.  994. 

23.  When  not  conducted  so  as  to  be 
a  nuisance,  gambling  was  not  unlawful 
at  common  law.  Paulk  v.  Jasper  Land 
Co.,  116  Ala.  178,  22  So.  495.  See  also 
Martin  v.  State  (Ala.),  56  So.  64;  Peo- 
ple v.  Sponsler,  1  Dak.  289,  46  N.  W. 
459. 

The  common  law  distinction  that  ordi- 
nary betting  is  not  a  crime,  but  keep- 
ing a  gambling  house,  and  being  a  com- 
mon gambler  is  preserved.  People  V. 
Stedeker,  175  N.  Y.  57,  67  N.  E.  132. ' 

24.  See  Fla.— McBride  v.  State,  39 
Fla.  442,  22  So.  711.  Ga.— Jones  v. 
State,  120  Ga.  185,  47  S.  E.  561,  and 
eases  there  cited.  Minn. — State  v.  Shaw, 
39  Minn.  153,  39  N.  W.  305.  Okla. 
James  v.  State,  4  Okla.  Orim.  587, 
112  Pac.  944,  and  cases  there  cited. 

Proceeding  Against  Gaming  House 
Under  "Common  Nuisances"  Statute. 
State  v.  Nease,  46  Ore.  433,  80  Bac. 
887.  ' 

Betting  on  Licensed  Game  or  at  a 
Licensed  Table.— Rutherford  v.  State, 
39  Tex.  Crim.  137,  45  S.  W.  579. 

In  Neal  v.  Com.,  22  Gratt.  (Va.)  917, 
»  is  held  unlawful  to  bet  at  a  game 
played  on  a  bagatelle  table  in  a  public 
place  though  the  table  was  licensed  to 


be  kept  at  that  place.  The  license  is 
only  as  to  the  right  to  play  at  the 
table. 

25.  State  v.  Howell,  83  Mo.  App. 
198;  State  v.  Kuntz,  83  Mo.  App.  631. 

26.  See  United  States  v.  Evers,  4 
Cranch  C.  O.  105,  25  Fed.  Cas.  No. 
15,065,  construing  Md.  St.,  1797,  c  110, 
and  Act  of  Congress,  March  3,  1801. 

So  in  Com.  v.  Conrad,  25  Pa.  Co.  Ct. 
32,  construing  Act  March  11,  1834,  §§18, 
19,  the  remedy  is  held  to  be  summary 
conviction  or  action  in  debt  but  not 
indictment. 

In  State  v.  Carr,  6  Ore.  133,  constru- 
ing a  statute  providing  that  all  fines 
and  forfeitures  shall  be  recovered  in 
an  action  at  law  in  the  name  of  the 
state,  it  is  held  that  the  proceeding  may 
be  by  indictment. 

27.  Chase  v.  People,  2  Colo.  509. 

28.  See  Cal. — People  v.  Lawrence, 
82  Cal.  182,  22  Pac.  1120;  Ex  parte, 
Simpson,  47  Cal.  127.  HI. — People  v. 
Viskniskki,  155  HI.  App.  292.  Miss. 
Johnson  v.  State,  59  Miss.  543.  Ore. 
State  v.  Short,  53  Ore.  245,  99  Pac. 
1043;  State  v.  Bay,  53  Ore.  241,  99  Pac. 
939.  Va. — Lacey  v.  Palmer,  93  Va.  159, 
24  S.  E.  930. 

29.  By  telegraphic  communication 
bets    were    placed    in    a    neighboring 
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C.  Indictment.  —  1.  Joinder  of  Parties.  —  Several  persons  ac- 
cused of  running  the  same  gambling  house  may  be  jointly  or  severally 
indicted.30 

2.  Joinder  of  Counts.  —  The  common  law  rule  that  misdemeanors 
of  the  same  nature  or  class  and  subject  to  the  same  punishment  may 
be  joined  in  one  indictment  in  separate  counts  has  been  applied  to 
the  various  offenses,  forbidden  by  the  gaming  statutes,31  but  the  gen- 
eral provisions  of  the  statutes  extending  or  limiting  this  rule  must 
be  considered.33  The  statute  may  forbid  the  commission  of  the  offense 
in  several  different  ways  which  of  course  may  be  jointly  alleged.83 

3.  Duplicity.34  —  Of  course  two  distinct  offenses  cannot  be  charged 
in  one  count,36  but  in  applying  this  rule  to  cases  arising  under  the 
gaming  statutes,  care  must  be  taken  not  to  be  confused  by  the  inter- 
dependency  of  the  various  statutory  provisions.36 


town  outside  the  state.     State  v.  Mal- 
oney,  115  La.  498,  39  So.  539. 

Compare  State  v.  Oldham,  200  Mo. 
538,  98  S.  W.  497,  where  the  court  says, 
"The  offense  is  complete  .  .  . 
when  the  building  or  booth  is  occupied 
by  some  person  or  persons  with  a  de- 
vice, book,  or  instrument  for  the  re- 
cording and  registering  of  bets,  whether 
such  bets  are  actually  made  and  reg- 
istered or  recorded  in  this  state  or  in 
some   other  sister  state." 

30.  Covy  v.  State,  4  Port.  (Ala.) 
186. 

31.  'Oovy  v.  State,  4  Port.  (Ala.) 
186  (where  the  first  and  second  counts 
charged  keeping  and  exhibiting  a  faro 
bank  and  the  third  count  charged  ft 
was  a  roulette  table) ;  Orr  v.  State,  18 
Ark.  540. 

The  offense  of  keeping  a  gaming 
house  used  as  a  place  for  gaming  can- 
chance  though  separate  offenses  are 
misdemeanors,  the  punishment  for  each 
being  not  different  and  hence  may  be 
joined  in  one  indictment.  Besides  the 
offenses  are  of  the  same  nature.  State 
v.  Morgan,  133  N.  C.  743,  45  S.  E. 
1033. 

' '  The  statute  makes  it  an  offense  for 
a  dramshop  keeper  to  set  up  and  keep 
in  his  dramshop  the  devices  described 
for  gaming  or  playing  games  of  -chance, 
and  also  makes  it  a  separate  offense 
for  him  to  permit  such  devices  to  be 
used  in  gaming  or  in  playing  games  of 
chance.  Being  kindred,  congruous,  and 
punishable  by  the  same  penalty,  tie 
two  offenses  may  be  joined,  in  one  in- 
formation, but  should  be  stated  in 
different  counts."  State  v.  Sherman, 
137  Mo.  App.  70,  119  S.  W.  479. 

Vol.  X 


32.  In  Arkansas  the  Rule  Has  Been 
Limited. — State  v.  Morris,  45  Ark.  62. 

In  New  York  the  Rule  Has  Been  Ex- 
tended.— People  v.  Trainor,  57  App. 
Div.  422,  68  N.  Y.  Supp.  263. 

33.  Bashinski  v.  State,  123  Ga.  508, 
51  S.  E.  499. 

Indictment  does  not  charge  several 
distinct  and  separate  offenses  which 
merely  alleges  in  different  counts  that 
defendant  carried  on  the  business  of 
dealing  in  futures  in  several  different 
capacities.  State  v.  Beatty  (Miss.), 
60  So.  1016. 

34.  See  also  infra  IV,  C,  5,  a;  6,  a; 
7,  b;  8,  a;  10,  a;  11,  a. 

35.  The  two  distinct  offences  of 
gaming  and  keeping  a  public  place  or 
house  used  as  a  place  for  gaming  can- 
not be  included  in  the  same  count. 
State  v.  Howe,  i  Rich.  L.  (S.  C.)  260. 

36.  "It  is  contended  that  two  or 
more  felonies  are  charged  in  the  one 
count,  one  under  section  2725  of  the 
General  Statutes  of  1909,  and  one  un- 
der section  2726,  Id.  We  think  the 
plea  in  abatement  was  properly  over- 
ruled. It  will  be  observed,  from  a 
reading  of  section  2726,  that  it  refers 
to  section  2725  in  such  a  way  that  it 
is  impossible  to  define  an  offense  un- 
der the  former  without  embodying  a 
portion  of  the  latter."  State  v.  Tur- 
ner, 87  Kan.  449,  124  Pac.  424. 

In  Christ  v.  State,  33  Ind.  App.  488, 
69  N.  E.  269,  the  court  says,  "In  con- 
sidering an  indictment  under  this  stat- 
ute, claimed  to  be  bad  for  duplicity, 
the  court,  in  Davis  v.  State,  100  Ind. 
154,  said:  'If  a  person  keeps  a  house 
to  be  used  for  gaming,  he  violates  the 
statute,  and  may  be  convicted.    If  " 
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4.  Sufficiency  of  Allegations  Generally.  —  Usually  the  words  of 
the  statute  will  be  found  sufficient  to  charge  the  offense.37  But,  of 
course,  all  the  necessary  elements  of  the  offense  must  be  stated.38  The 
facts  must  be  set  forth  with  sufficient  clearness  and  certainty  \o  apprise 
defendant  of  the  offense  with  which  he  is  accused,39  and  if  this  be  done 
it  is  not  necessary  to  charge  the  offense  in  the  words  of  the  statute.40 

Literal  Construction  of  Statute.  —  Sometimes  gaming  statutes  are  not 


person  knowingly  permits  his  house  to 
be  occupied  or  used  for  gaming,  he 
that  far,  makes  it  a  gambling  house, 
violates  the  statute  and  may  be  con- 
victed. In  this  sense,  the  offenses  are 
separate,  and  may  be  separately  pro- 
secuted. And  yet,  in  another  sense,  the 
offenses  constitute  the  one  offense  of 
violating  the  statute  against  gambling 
houses.  And  in  this  sense,  as  was  said 
in  the  case  of  Sowle  v.  State,  11  Ind. 
492,  the  offense  of  permitting  the 
gambling  is  merged  in  the  offense  of 
keeping  a  gambling  house.'  " 

An  indictment  charging  defendant 
with  "running  a  gambling  house"  does 
not  charge  two  offenses,  although  the 
statute  does  not  so  designate  any  of- 
fense, but  does  declare  in  section  1732 
(Kirby's  Digest  1904),  "Every  person 
who  shall  set  up,  keep  or  exhibit  any 
gaming  table,"  etc.,  and  in  section 
1735,  "If  the  owner  or  occupant  ot 
any  house,  out  house  or  other  building 
.  .  .  shall  suffer  or  permit  any  of 
the  before  mentioned  games,  tables,  or 
banks,  or  shall  suffer  any  kind  of  gam- 
ing, under  any  name  whatsoever,  to  be 
carried  on  or  exhibited  in  their  houses, 
or  outhouses,  or  other  buildings."  The 
indictment  at  bar  is  intended  to  and 
does  charge  an  offense  under  section 
1732.  Lyman  v.  State,  90  Ark.  596, 
119  S.  W.  1116;  DeLoney  v.  State,  88 
Ark.  311,  115  S.  "W.  138. 

37.  Clark  v.  State,  19  Ala.  552; 
Medlock  v.  State,  18  Ark.  363.  See 
also  infra,  IV,  C,  5-11. 

An  indictment  in  the  language  of  the 
statute,  is  sufficient  if  thereby  every 
fact  necessary  to  constitute  the  offense 
is  charged  or  necessarily  implied.  Pun- 
nell  v.  Com.,  30  Ky.  L.  Kep.  491,  99 
S.  W.  237. 

38.  In  People  v.  Wiethoff,  100  Mich. 
393,  58  N.  W.  1115,  an  information  was 
held  to  be  defective  which  failed  to 
allege  that  the  person  keeping  or  main- 
taining a  gaming  room  and  gaming 
table  did  so  "for  hire,  gain,   or  re- 

23 


ward, ' '  that  being  an  element  stated  in 
the  statute. 

39.  State  v.  Spear,  63  N.  J.  L.  179, 
42  Atl.  840. 

40.  An  indictment  read,  "being  then 
and  there  the  keeper  of  a  building  and 
room  in  said  county  and  state,  did  then 
and  there  permit  said  building  and 
room  to  be  used  and  occupied  for  gam- 
ing by  certain  persons  tb-wit,  .  .  . 
and  did  permit  such  persons  in.  and 
about  such  building  and  room  to  play 
faro,  poker,  and  other  games  of  chance 
for  money."  The  statute  (sec.  2173, 
Burns  1901)  provides,  that  "whoever 
keeps  a  building,  room,  .  .  .  to  be  used 
or  occupied  for  gaming;  or  knowingly 
permits  the  same  to  be  used  or  occu- 
pied for  gaming;  or  whoever,  being  the 
owner  of  any  building,  room,  .  .  . 
rents  the  same  to  be  used  or  occupied 
for  gaming,  shall  be  fined  not  more 
than  five  hundred  dollars  nor  less  than 
ten  dollars."  Construing  this  the 
court  says:  "The  above  section  of  the 
statute  defines  three  separate  offenses: 
(1)  Keeping  a  building  or  room  to> 
be  used  or  occupied  for  gaming;  (2) 
keeping  a  building  or  room,  and  know- 
ingly permitting  the  same  to  be  used 
or  occupied  for  gaming;  (3)  being  the 
owner  of  the  building  or  room  and 
renting  it  to  be  used  or  occupied  for 
gaming.  The  indictment  does  not 
charge  the  offense  defined  in  either  the 
second  or  third  clauses.  It  is  not 
charged  that  appellant  kept  a  building 
and  knowingly  permitted  it  to  be  used 
for  gaming,  or  that  he  owned  a  build- 
ing and  rented  it  to  be  used  for  gam- 
ing. But  considering  the  indictment  as 
a  whole,  it  does  charge  the  offense  de- 
fined in  the  first  clause;  that  is,  the 
appellant  kept  a  building  and  room 
that  was  being  used  and  occupied  for 
gaming.  It  does  not  simply  charge  that 
appellant  was  the  keeper  of  a  build- 
ing which  he  permitted  to  be  used  for 
gaming,  but  it  particularizes  by  nam- 
ing certain  persons  whom  appellant 
permitted    to    play   certain    games   in 
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as  strictly  construed  as  those  creating  other  statutory  offenses,  because 
containing  a  clause  requiring  liberal  construction.41 

5.  Playing  and  Betting.  —  a.  Duplicity.*2  —  Where  the  statute 
denounces  several  different  ways  in  which  the  betting  may  be  done, 
but  provides  but  one  punishment,  it  is  not  duplicitous  to  charge  all 
the  different  ways  in  one  count,43  and  this  rule  has  been  extended 
to  the  charging  of  gambling  by  playing  at  cards  and  by  betting  on 
the  hands  of  others  who  were  playing.44  It  has  also  been  held  proper 
to  allege  the  playing  of  several  games  at  one  sitting  as  being  the  com- 
mission of  but  one  offense,45  and  a  specific  game  having  been  charged 
it  may  be  described  as  one  of  "hazard  or  skill,"46  but  where  a  par- 
ticular game  is  charged  the  averment  must  be  certain.47  Where  the 
statute  forbids  playing  at  a  particular  place,  it  is  duplicitous  to  charge 


the  building,  thus  sufficiently  inform- 
ing the  appellant  that  he  was  charged 
with  keeping  a  room  that  was  being 
used  and  occupied  for  gaming."  Christ 
v.  State,  33  Ind.  App.  488,  69  N.  E. 
269. 

41.  For  example  see  Shannon's  Code 
(Tenn.)  §6819,  (Act  1824,  e.  5,  §5), 
"All  laws  made  for  the  prevention, 
discouraging  or  suppression  of  gaming, 
shall  be  construed  as  remedial  and  not 
penal  statutes,  and  no  presentment  or 
indictment  in  such  case  shall  be  quash- 
ed for  want  of  form." 

"Legal  precision,  which  is  left  to 
apply  to  other  cases  indictable  by  the 
laws  of  Tennessee,  is  not  required 
where  gaming  is  made  the  subject  of 
enquiry."  State  v.  Trotter,  5  Yerg. 
(Tenn.)   184. 

"Certainty  to  a  common  intent  is 
all  that  is  required."  Bagley  v.  State, 
1  Humph.  (Tenn.)  486;  Bean  v.  State, 
Mart.  &  Yerg.    (Tenn.)   127. 

42.  See  supra,  IV,  C,  3. 

43.  Young  v.  State  (Tex.  Crim.), 
60  S.  W.  767. 

An  indictment  may  charge  conjunc- 
tively in  one  count  that  defendant  did 
"play  and  bet  for  money  and  other 
things  of  value  at  a  game  played  with 
cards,  dice  and  balls."  Hubbard  v. 
State,  123  Ga.  17,  51  S.  E.  11. 

An  affidavit  before  a  justice  of  the 
peace  does  not  charge  the  offense  in 
the  alternative  which  avers  that  de- 
fendant "played  with  cards  or  some 
device  or  substitute  for  cards,"  that 
being  the  statutory  form.  Ford  v. 
State,  123  Ala.  81,  2fl  So.  503.  See  also 
Burdine  v.  State,  25  Ala.  60. 

The  statute  having  denounced  play- 
ing for  money  or  property,  the  charge 
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may  be  that  defendant  played  for 
money  and  property.  State  v.  Nelson, 
19  Mo.  393. 

It  is  not  duplicitous  to  allege  that 
defendant  played  "for  money  and 
other  things  of  value, ' '  where  the  stat- 
ute reads  "money  or  other  things  of 
value."  Brand  v.  State,  112  Ga.  25, 
37  S.  E.  100. 

44.  Oom.  v.  Tiernan,  4  Gratt.  (Va.) 
545. 

45.  In  Wingard  v.  State,  13  Ga.  3B6, 
it  is  suggested  that  while  there  might 
be  an  incongruity  in  several  games 
which  would  "make  it  manifestly  im- 
proper to  jumble  them  together  in  the 
same  count, ' '  as  far  as  games  of  cardB 
is  concerned,  "we  apprehend  that  tne 
playing  and  betting  at  the  whole  at 
the  same  sitting,  and  between  the  same 
parties,  would  constitute  but  a  single 
offense. ' ' 

46.  There  is  no  duplicity  in  charg- 
ing that  defendant  played  at  a  game 
of  "craps,"  which  the  indictment 
describes  as  a  game  of  "hazard  or 
skill."  This  only  charges  betting  at 
the  specific  game  named  and  not  one 
of  several  games  described  in  the  al- 
ternative. State  v.  Hester,  48  Ark.  40, 
2  S.  W.  339. 

47.  Charging  defendant  did  bet  "at 
a  certain  gaming  table  or  bank,  to  wit, 
a  pool  table  then  and  there  kept  for 
gaming  purposes"  is  insufficient. 
Moore  v.  State  (Tex.  Crim.),  100  S.  W. 
1161,  following  Taylor  v.  State,  50  Tex. 
Crim.  183,  95  S.  W.  119,  which  holds 
that  assuming  the  reference  to  the 
pool  table  means  that  it  was  at  a  game 
played  on  a  pool  table,  the  indictment 
is  "left  in  a  confused  state." 
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the  playing  at  several  different  places,*8  except  in  so  far  as  one  allega- 
tion may  be  descriptive  of  the  other.49 

b.  Place.  —  The  general  rule  undoubtedly  is  that  the  place  where 
the  game  was  played  or  the  betting  occurred  need  not  be  alleged  with 
any  further  particularity  than  to  lay  the  venue  properly,50  but  under 
some  statutes  the  place  where  the  forbidden  act  is  done  is  of  the  very 
essence  of  the  offense  and  hence  must  be  strictly  averred.81 

Where  the  statute  forbids  playing  at  a  public  place  there  must  be 
positive  allegations  which  show  the  place  was  within  the  terms  of  the 
statute.62    The  words  "at  or  near"  a  public  place  are  held  to  be  in- 


48.  State  v.  Kyer,  55  W.  Va.  46,  46 
S.  E.  694.  Compare  State  v.  Brast,  31 
W.  Va.  380,  7  S.  E.  11. 

49.  In  Harvell  v.  State  (Tex.  Crim.), 
53  S.  W.  622,  it  was  held  not  duplicitous 
to  charge  playing  at  a  house  for  retail- 
ing spiritous  liquors,  and  at  a  gaming 
house,  as  the  latter  allegation  may  be 
rejected  as  surplusage. 

"  Charging  that  defendant  played  at  a 
game  with  cards  and  dice  ...  at  a 
tavern,  inn,  storehouse  for  retailing 
spiritous  liquors,  etc.,  .  .  .  and  did  bet 
or  hazard  money  or  bank  notes  at  said 
game,"  does  not  charge  two  separate 
and  distinct  offenses  in  one  count  but 
charges  only  the  offense  of  betting  at 
cards  in  the  place  named  and  not  the 
lesser  offense  of  playing  cards  at  such 
place  but  without  betting  thereon.  Clay- 
borne  v.  State,  103  Ala.  53,  15  So.  842, 
following  Johnson  v.  State,  75  Ala.  7. 
See  also  Wickard  v.  State,  109  Ala.  45, 
19  So.  491. 

50.  Groner  v.  State,  6  Fla.  39;  Win- 
gard  v.  State,  13  Ga.  396. 

51.  Hord  v.  Com.,  4  Leigh  (Va.) 
674.  s 

In  Texas  it  is  necessary  to  allege 
"that  the  game  of  cards  was  play«d 
at  a  house  for  retailing  spirituous  liq- 
uors, storehouse,  tavern,  inn,  or  other 
public  place  (describing  it)  or  in  a 
street,  highway,  or  other  public  place 
(describing  it),  or  in  an  outhouse 
where  people  Tesort,  or  at  some  place 
other  than  a  private  house  occupied  .by 
a  family,  or,  if  the  gaming  took  place 
at  a  private  residence  occupied  by  a 
family,  then  the  further  allegation 
should  be  made  that  such  residence  was 
commonly  resorted  to  for  gaming." 
Chapman  v.  State,  63  Tex.  Crim.  513, 
140  S.  W.  441.  See  also  Shelton  v. 
State  (Tex.  Crim.),  145  S.  W.  340; 
George  v.  State  (Tex.  Crim.),  143  8. 
621,    144    S.    W.    1138;    Purvis    V. 


W, 


■■■    —a.,    j.11    o.     w.     .nao;     jrurvis    V. 

State,  62  Tex.  Crim.  302, 137  S.  W.  701. 


In  Elliot  v.  State,  59  Tex.  Crim.  1, 
127  S.  W.  547,  an  indictment  was  held 
to  sufficiently  describe  the  place  which 
read,  "At  a  certain  place  on  the  Lit- 
tle Wichita  river,  near  a  fish  trap  in 
the  pasture  of  one  W.  H.  Myers,  and 
about  four  miles  west  of  Henrietta, 
Clay  County,  Tex.;  the  same  not  then 
and  there  being  a  private  residence  oc- 
cupied by  a  family."  Compare  Orutcher 
*.  State,  39  Tex.  Crim.  233,  45  8.  W. 
594;  McOarley  v.  State  (Tex.  Crim.), 
51  S.  W.  373. 

"At  a  certain  place,  to  wit,  a  gam- 
ing house"  is  sufficient,  Griffin  v.  State, 
43  Tex.  Crim.  428,  66  S.  W.  782;  Thorp 
v.  State,  42  Tex.  Crim.  231,  59  S.  W. 
43;  Gerstenkorn  v.  State  (Tex.  Crim.), 
66  S.  W.  568.  See  also  Lafferty  v. 
State,  41  Tex.  Crim.  606,  56  S.  W. 
623,  where  it  is  said  to  be  immaterial 
that  the  pleader  called  the  gaming 
house  a  "public  place"  instead  of  a 
"public  house." 

"At  a  public  house,  to  wit,  a  house 
commonly  resorted  to  for  the  purpose 
of  gaming"  is  sufficient.  Williams  v. 
State,  42  Tex.  Crim.  368,  60  S.  W.  248, 
overruling  Nail  v.  State  (Tex.  Crim.), 
50  S.  W.  704;  White  v.  State,  39  Tex. 
Crim.  269.  45  S.  W.  702,  46  S.  W.  825; 
Burke  <o.  State  (Tex.  Crim.),  35  S.  W. 
659;  Miller  v.  State,  35  Tex.  Orim. 
650,  34  S.  W.  959. 

Did  ' '  unlawfully  play  at  a  game  with 
cards  in  a  public  house,  to-wit;  a  cer- 
tain printing  office,  commonly  open  to 
the  public  for  business  purposes"  is 
sufficient.  Turbeville  v.  State,  37  Tex. 
Crim.  145,  38  S.  W.  1010. 

52.  An  averment  "at  a  place  in  a 
pasture  made  public  by  meeting  for 
the  purpose  of  playing  at  a  game  with 
cards  or  dice,"  is  neither  a  charge  in 
terms  that  the  place  was  a  public  place 
nor  the  averment  of  facts  which  neces- 
sarily constituted  the  place  a  public 
place  within  the  language  of  the  stat- 
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sufficient.53  The  statutes  having  made  the  distinction,  it  is  important 
to  distinguish  between  playing  at  public  places  generally  and  playing 
at  particular  named  public  places.5*  Having  been  otherwise  sufficient- 
ly described  it  is  not  necessary  to  allege  the  ownership  of  the  place.65 
Mere  negative  averments  may  be  sufficient  where  all  betting  is  for- 
bidden except  at  a  particular  place.66 

c.  Direct  Allegation  That  Game  Was  Played.  —  In  the  absence  of 
a  statute  regulating  the  practice  there  has  been  some  conflict  as  to 
the  necessity  of  a  direct  allegation  that  the  game  was  played.57 


ute.  Buss  v.  State,  132  Ala.  20,  31  Bo. 
550. 

Under  a  statute  forbidding  playing  on 
the  Sabbath  at  a  "public  place,"  it  is 
not  enough  to  charge  the  playing  as 
being  "at  or  near  Old  Shop  meeting- 
house" since  though  the  meeting  house 
might  at  certain  times  be  a  public 
place,  as  when  the  public  were  assem- 
bled for  public  worship  or  other  pur- 
pose, or  while  so  assembling  or  dis- 
persing "the  name  of  the  place  does 
not  ex  vi  termini  import  that  it  was  at 
all  times  a  public  place"  and  there  are 
times  when  it  "might  be  a  strictly 
private  place,  the  playing  at  which 
would  not  be  a  violation  of  the  law. ' ' 
Bishop  v.  Com.,  13  Gratt.  (Va.)  786. 

Alleging  that  the  playing  was  ' '  at 
the  grocery  of"  a  certain  named  firm, 
is  not  an  averment  that  the  playing 
was  at  a  "public  place"  or  "place  of 
public  resort."  Roberts  v.  Com.,  10 
Leigh   (Va.)   686. 

Merely  charging  "gaining  at  a  pub- 
lic place"  is  not  sufficient,  since  there- 
i  from  the  defendant  cannot  tell  whether 
he  is  charged  with  playing,  without 
betting,  at  certain  places  as  forbidden 
by  one  section  of  the  statute  or  play- 
ing and  betting  at  certain  other  places 
named  in  another  section.  "Neither 
playing  nor  betting  is  prohibited  except 
by  one  of  these  sections."  MeGee  v. 
State,  115  Ala.  135,  22  So.  113. 

53.  Where  playing  "at  a  public 
place"  is  forbidden  by  the  statute,  an 
allegation  charging  that  the  playing 
was  "at  or  near"  is  too  vague  and 
uncertain.  The  very  place  should  be 
averred  to  be  a  public  place.  Bishop 
V.  Com.,  13  Gratt.  (Va.)  785.   . 

54.  An  indictment  sufficiently  al- 
leges that  the  playing  was  at  a  public 
place  which  avers  that  the  said  "Brast, 
in  the  room  of  Amos  Brast,  in  the 
Brast  House,  in  the  town  of  New  Mar- 
tinsville. Wetzel  County,  W.  Va.,  did 
unlawfully   play   a   game   at   cards   at 
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the  time  and  place,  aforesaid,  and  the 
said  Amos  Brast 's  room,  as  aforesaid, 
was,  at  the  time  aforesaid,  a  public 
place."  State  v.  Brast,  31  W.  Va.  380, 
7  S.  E.  11. 

In  State  v.  Kyer,  55  W.  Va.  46,  46 
S.  E.  694,  it  was  held  an  averment  "did 
unlawfully  at  and  in  a  certain  room  in 
the  hotel  of  Lahew  Nutter,  near  the 
town  of  Spencer  in  said  county,  said 
room  then  and  there  being  a  public 
place  and  a  place  of  public  resort,  bet 
and  play,  at  a  certain  game  with 
cards,"  etc.,  is  good  as  an  averment  as 
to  "public  place,"  but  does  not  al- 
lege the  offense  of  playing  at  a  hotel 
or  tavern.  See  also  supra,  Texas  cases 
under  IV,  C.  5,  b. 

55.  In  State  v.  Atkyns,  1  Ala.  180, 
it  is  held  unnecessary  to  state  to  whom 
the  building  belongs  or  to  give  it  any 
further  description  than  the  general  one 
in  the  statute.  The  statute  "was  en- 
acted with  a  view  to  get  rid  of  all 
technicalities  in  framing  indictments 
for  gaming."  See  Code,  1907,  §6984. 
See  also  Burnett  v.  State,  30  Ala.  19; 
Harris  v.  State,  31  Ala.  362. 

The  name  of  the  owner  of  the  private 
residence  need  not  be  alleged.  Herrin 
v.  State,  50  Tex.  Crim.  351,  97  S.  W. 
88. 

56.  Where  betting  on  certain  author- 
ized race  tracks  is  permitted  by  the 
statute,  an  indictment  "did  bet  and 
put  at  hazard,  upon  a  certain  horse- 
race run  upon  a  track  not  authorized 
by  the  laws  of  Tennessee,  money  of  the 
value,"  etc.  is  sufficient.  Brown  v. 
State,  88  Tenn.  566,  13  S.  W.  236.  To 
same  effect  see  State  v.  Blackburn,  2 
Coldw.  (Tenn.)  235,  which  explains  cer- 
tain conflicts  in  earlier  cases  as  arising 
under  different  statutes. 

Necessity  of  negativing  that  act 
took  place  at  a  private  house,  see  Texas 
cases  snpra  under  IV,  C,  5,  b. 

57.  Alabama. — An  indictment  charg- 
ing that   defendant,  bet  "at  a  game 
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d.  Persons  Playing.  —  By  the  weight  of  authority  it  is  not  neces- 
sary to  state  with  whom  the  game  was  played  or  bet  made,53  but  there 
is  authority  to  the  contrary.59 

e.  Name  or  Description  of  Game.  —  It  has  usually  been  held  not 
necessary  to  name  the  game  played.60  But  if  the  game  be  not  named, 
it  has  been  held  there  must  be  allegations  showing  what  the  nature 
of  the  game  was,  so  that  defendant  may  know  of  what  he  is  charged."1 


played  with  cards,  dice,  or  some  de- 
vice or  substitute  for  either  cards  or 
dice,  in  a  public  house,  highway,  or 
other  public  place,  or  at  an  outhouse, 
where  people  resort"  without  averring 
that  a  game  was  played  on  which  a  bet 
was  made,  is  not  sufficient.  Tolbert  v. 
State,  87  Ala.  27,  6  So.  284.  See  also 
Dreyfus  v.  State,  83  Ala.  54,  3  So.  430; 
Johnson  v.  State,  75  Ala.  7.  But  later 
a  statutory  form  was  enacted  making 
it  no  longer  necessary  to  include  these 
words.  See  Olayborne  v.  State,  103  Ala. 
53,  15  So.  842;  Thompson  v.  State,  99 
Ala.  173,  13  So.  753;  Rosson,  v.  State, 
92  Ala.  76,  9  So.  357. 

Tennessee. — The  words  "did  unlaw- 
fully game  by  wagering  and  betting" 
sufficiently  show  by  intendment  that 
the  game  was  played.  State  v.  McBride, 
8  Humph.   (Tenn.)    66. 

So  does  "unlawfully  did  game,  bet 
and  hazard  upon  a  match  at  cock- 
fighting."  Bagley-  v.  State,  1  Humph. 
(Tenn.)  486. 

So  does  "gamble,  hazard  and  bet 
upon  a  game  of  hazard  and  address, 
commonly  called  thimbles."  Bennett 
v.  State,  2  Yerg.  (Tenn.)  472.  See  also 
Dobkins  v.  State,  2  Humph.  (Tenn.) 
424. 

58.  Ala. — Ooggins  v.  State,  7  Port. 
263.  Ga.— Hubbard  v.  State,  123  Ga. 
17,  51  S.  E.  11;  Brand  v.  State,  112  Ga. 
25,  37  S.  E.  100.  See  also  Hinton  v. 
State,  68  Ga.  322,  where  the  court  says, 
"Formerly  it  was  necessary  .  .  .  but 
then  the  punishment  was  greater  if  with 
a  slave,  and  the  ruling  was  put  on  that 
ground."  Citing  Davis  v.  State,  22  Ga. 
101.  Okla. — Sweitzer  v.  Territory,  5 
Okla.  297,  47  Pac.  1094;  State  v.  Carter, 
2  Okla.  Crim.  706,  103  Pac.  1042.  Ore. 
State  v.  Light,  17  Ore.  358,  21  Pac.  132. 
Tenn.— State  v.  Trotter,  13  Tenn.  184. 

"This  court  has  repeatedly  held  that 
an  indictment  for  gaming  at  cards  need 
not  allege  the  names  of  the  persons  who 
played  the  game,  and  there  is  no  rea- 
son why  it  should  allege  the  grand 
jurors'  ignorance  of  their  names  when 


they  are  not  known."  Goodman  v. 
State,  41  Ark.  228,  citing  Orr  v.  State, 
18  Ark.  540;  Medlock  v.  State, 
18  Ark.  3G3;  State  v.  Parnell,  16  Ark. 
506.  The  statute  specifically  so  pro- 
vides, Kirby  Dig.,  1904,  §1741.  Previous 
to  the  statute  the  rule  was  the  other 
way.  Jester  v.  State,  14  Ark.  552; 
Barkman  v.  State,  13  Ark.  704. 

59.  In  Sharp  v.  State,  28  Pla.  357, 
9  So.  651,  the  court  holds  it  is  neces- 
sary to  allege  the  names  of  the  parties 
who  played  or  to  state  they  are  un- 
known, and  follows  Groner  v.  State,  6 
Fla.  39. 

60.  Groner  v.  State,  6  Ela.  39;  Slade 
v.  State,  125  Ga.  788,  54  S.  E.  750; 
Brand  v.  State,  112  Ga.  25,  37  S.  E. 
100;  Hinton  v.  State,  68  Ga.  322. 

By  direct  statutory  provision  it  is 
not  necessary  in  Alabama  to  set  out 
the  name  of  the  game  played.  See 
Code,  1907,  §6984;  Mclnnis  v.  State,  51 
Ala.   23. 

An  indictment  is  sufficient  which 
charges  that  defendants  "played  at 
cards"  without  stating  they  "played 
at  a  game  with  cards."  Before  the 
statute  it  was  necessary  to  name  the 
game.  Holland  v.  State,  3  Port.  (Ala.) 
202.  See  also  Ooggins'  v.  State,  7  Port. 
(Ala.)  263. 

Alleging  "betting  at  cards"  is  suffi- 
cient without  naming  the  game.  State 
v.  McBride,  8  Humph.  (Tenn.)  66; 
Dean  v.  State,  Mart.  &  Yerg.  (Tenn.) 
127.  Compare  State  v.  Blackburn,  2 
Ooldw.  (Tenn.)  235. 

In  an  indictment  for  betting  on  a 
game,  the  name  of  the  game  need  not 
be  alleged,  but  it  is  sufficient  to  aver 
"at  and  upon  an  unlawful  game  with 
cards."  State  v.  Maxwell,  5  Blackf. 
(Ind.)  230,  following  State  v.  Bougher, 
3  Blackf.  (Ind.)  307. 

"Did  play  at  a  game  of  cards  tor 
money"  is  said  by  the  court  in  John- 
ston v.  State,  7  Smed.  &  M.  (Miss.) 
58,  to  be  sufficiently  defined  for  any 
reasonable  or  legal  purpose." 

61.    Though  the  name  of  the  game 
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Having  named  the  game  no  further  particulars  or  description  is 
needed,62  except  in  so  far  as  under  the  particular  statute  involved, 
some  description  as  that  it  was  a  "game  of  hazard  or  skill"  may  be 
essential.63 

f.  Description  of  Device.  —  Under  a  statute  specifically  naming 
certain  devices  as  cards  or  dice,  it  is  not  necessary  to  give  any  further 
description,64  but  where  no  specific  device  is  named  in  the  statute  it  is 
necessary  to  describe  the  device  used  as  a  "gambling  device,"  that 
being  the  statutory  term.65  The  statutory  words  ' '  device  or  substitute" 
may  be  used,66  but  it  is  not  necessary  to  follow  literally  the  wording 
of  the  statute  and  say  the  device  was  "adapted,  devised  and  designed," 
for  the  purpose  of  playing  games,87  nor  is  it  objectionable  to  charge 


need  not  be  given,  an  indictment  "by 
then  and  there  unlawfuly  betting  and 
wagering  the  said  sum  with  the  said 
James  on  a  certain  game  and  wager 
that  was  then  and  there  had  and  played 
between  them"  is  not  sufficient  without 
some  description  of  the  game,  as  that 
it  was  with  cards,  dice,  etc.,  in  order 
that  the  defendant  may  be  apprized  of 
the  particular  charge  which  he  is  re- 
quired to  answer.  Webster  v.  State,  8 
Blackf.  (Ind.)  400,  followed  in  Bickel 
v.  State,  32  Ind.  App.  656,  70  N.  E.  54S, 
where  the  indictment  was  for  being  a 
bommon  gambler. 

62.  "Did  unlawfully  and  wrongfully 
play  and  bet  for  money  and  other 
things  of  value  at  a  game  of  faro, 
klondyke,  craps,  poker,  skin,  and  other 
games  played  with  cards  and  dice"  held 
sufficient.  Woody  v.  State,  113  Ga.  927, 
39  S.  E.  297. 

So  where  the  statute  names  and  pro- 
hibits the  particular  game  of  poker,  it 
is  unnecessary  to  state  any  of  the  par- 
ticulars of  the  game.  Sweitzer  v.  Ter- 
ritory, 5  Okla.  297,  47  Pac.  1094.  See 
also  State  v.  Carter,  2  Okla.  Orim.  706, 
103  Pac.  1042. 

An  indictment  in  the  language  of  the 
statute  was  sufficient  which  only 
charged  the  playing  of  the  "game  of 
faro"  without  any  further  description 
of  the  game.    State  v.  Oarr,  G  Ore.  133. 

63.  So  in  Orr  v.  State,  18  Ark.  540,  it 
is  pointed  out  that  where  one  statute  for- 
bids betting  "on  any  game  of  hazard 
or  skill"  [Act  of  22nd  Jan.  1855,  now 
Kirby's  Dig.,  1904,  §1740]  and  a  prev- 
ious act  [now  Kirby's  Dig.  1904,  §1739] 
forbids  betting  on  certain  named  games 
of  cards,  it  is  sufficient  to  charge  un- 
der §1739  the  particular  gam©  named, 
as  polcer,  etc.,  but  under  §1740  it  must 
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be   charged  to  have  been  a  game  of 
hazard  or  skill. 

64.  Where  the  statute  specifically 
forbids  playing  "with  cards,  dice  or 
any  other  device,  which  may  be  adap- 
ted to  or  used  in  playing  any  game  of 
chance,"  while  it  may  be  necessary  to 
allege  in  the  case  of  some  "other  de- 
vice" that  it  "was  adapted,"  etc.,  no 
such  allegation  is  needed  where  the 
specifically  mentioned  devices  "cards 
or  dice"  are  alleged  to  have  been  used. 
State  v.  Maupin,  71  Mo.  App.  54.  See 
also  State  v.  Henyford,  19  Mo.  377; 
State  v.  Trott,  36  Mo.  App.  29. 

65.  Under  a  statute  "Any  person 
who  shall  bet  at  or  upon  any  gambling 
device,  or  shall  bet  upon  any  game 
played  at  or  by  means  of  any  such 
gambling  device,"  an  indictment  does 
not  charge  any  offense  which  recites 
that  the  grand  jury  find  defendant 
"is  guilty  of  the  crime  of  gambling, 
for  that  the  said  defendant  ...  did 
.  .  .  play  cards  for  money,  checks 
and  other  valuable  things."  There  is 
no  allegation  that  the  cards  used  were 
a  gambling  device,  that  the  defendant 
bet  on  them  or  that  he  bet  at  all.  State 
v.  Stillwell,  16  Kan.  24,  citing  State  v. 
Shewalter,  16  Kan.  26. 

66.  It  is  proper  to  use  the  statu- 
tory words  "or  some  device  of  substi- 
tute for  cards  or  dice,"  notwithstand- 
ing the  distinction,  if  any,  may  be 
very  slight.  Henderson  v.  State,  59 
Ala.  89. 

67.  Under  Mo.  Eev.  St.,  1909,  §4751 
reading  "Every  person  who  shall  bet 
any  money  or  property  upon  any  gam- 
ing table,  bank  or  device,  prohibited  by 
the  preceding  section,  or  at  or  upon 
any  other  gambling  device,  or  who  shall 
bet  upon  any  game  played  at  or  by 
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playing  "at  a  game  of  cards  or  dice"  instead  of  the  statutory  "at  a 
game  with  cards  or  dice."68 

g.  As  to  the  Thing  Wagered.  —  It  is  not  necessary  to  allege  that 
any  particular  thing  was  bet.69  It  is  sufficient  to  charge  that  defendant 
played  for  money70  without  stating  the  amount71  or  the  value  thereof.72 
Generally  the  value  of  the  thing  wagered  need  not  be  alleged,73  and 
having  alleged  that  the  wager  was  of  things  of  value  no  further  de- 
scription need  be  given.74 

6.  Conducting  a  Game.  —  a.  Duplicity.  —  Under  the  general  rule 
permitting  the  charging  conjunctively  of  that  which  the  statute  for- 
bids disjunctively,  one  may  be  charged  with  dealing,  playing  and  carry- 
ing on  a  game,75  and  several  enumerated  games  or  devices  may  be 
charged  as  having  been  conducted  at  the  same  time  and  place,70  and 
it  may  be  alleged  both  that  the  game  was  set  up  and  that  persons  were 
permitted  to  play  thereat.77 

b.  Language  of  Statute.  —  Alleging  the  offense  in  the  words  of  the 
statute  is  generally  sufficient.78 

c.  Place.  —  Generally  the  place  where  the  game  was  conducted  or 


means  of  any  such  gaming  table  or 
other  gambling  device,"  etc.,  it  is  not 
necessary  to  charge  that  the  device 
"was  adapted,  devised  and  designed" 
for  the  purpose  of  playing  games  of 
chance,  but  it  is  sufficient  to  allege  that 
"the  device  was  adapted  to  playing 
games  of  ehanee,"  or  .that  it  "was  a 
device  with  which  games  of  chance  are 
played."  State  v.  Young,  163  Mo.  App. 
88,  146  S.  W.  70. 

68.  Cochran  v.  State,  30  Ala.  542. 

69.  Collins  v.  State,  70  Ala.  19; 
Herrin  v.  State,  50  Tex.  Grim.  351,  97 
S.  W.  88. 

That  "bet"  means  to  wager  money 
or  property  see  Martin,  v.  State,  71  Miss. 
87,  14  So.  530. 

It  is  not  necessary  to  charge  in  an 
information  that  money  was  bet,  but 
is  sufficient  to  state  generally  that  de- 
fendant bet  at  a  game  of  cards.  Mel- 
ton v.  State,  58  Tex.  Grim.  86,  124  S. 
W.  910. 

70.  State  v.  Carter,  2  Okla.  Urim. 
706,  103  Pac.  1042. 

71.  Dean  v.  State,  Mart.  &  Terg. 
(Tenn.)  127;  State  v.  McEride,  8 
Humph.  (Tenn.)  66. 

72.  In  an  indictment  for  gambling 
it  is  not  necessary  to  allege  that  the 
money  bet  was  of  any  value.  Grant  v. 
State,  89  Ga.  393,  15  S.  E.  488. 

73.  An  indictment  charging  that  de- 
fendant bet  without  specifically  aver- 
ring that  he  bet  anything  of  value  is 
sufficient.  Jacobson  v.  State,  55  Ala.  151. 


See  also  Collins  v.  State,  70  Ala.  19, 
where  it  is  held  an  allegation  as  to 
value  may  be  rejected  as  surplusage. 

74.  It  is  not  necessary  to  state  in 
what  the  "things  of  value"  played  for 
consisted,  nor  what  their  value  was. 
Brand  v.  State,  112  Ga.  25,  37  S.  E.  100; 
Hinton  v.  State,  68  Ga.  322. 

But  where  "goods,  wares  and  mer- 
chandise" was  alleged  to  have  been 
bet,  judgment  was  arrested,  where  the 
verdict  was  that  defendant  was  guilty 
of  "betting  a  suit  of  clothes,"  the  court 
saying  that  the  description  in  the  in- 
dictment would  not  have  been  sufficient 
in  a  declaration  in  trover.  State  v. 
Kilgore,  6  Humph.   (Tenn.)   44. 

And  in  Anthony  v.  State,  4  Humph. 
(Tenn.)  83,  it  is  held  that  merely  al- 
leging that  defendant  gambled  for  a 
"valuable  thing,"  is  not  sufficient  with- 
out some  further  description. 

75.  People  v.  Gosset,  93  Cal.  641, 
29  Pac.  246;  State  v.  Carr,  6  Ore.  133. 

As  to  duplicity  generally,  see  supra, 
IV,  C,  3,  and  the  title  "Indictment  and 
Information." 

76.  Fla.— Irvin  v.  State,  52  Pla.  51, 
41  So.  785.  Mo.— ^Sitate  v.  Jackson,  242 
Mo.  410,  146  S.  W.  1166.  Va.— Leath 
v.  Com.,  32  Gratt.  873. 

77.  State  v.  Oswald,  59  Kan.  508, 
53  Pac.  525. 

78.  People  i\  Sponsler,  1  Dak.  289, 
46  N.  W.  459;  Parkhill  v.  State,  47  Fla. 
88,  36  So.  170. 
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the  gambling  device  set  up  is  not  an  ingredient  of  the  offense  and 
need  not  be  further  described  than  is  necessary  to  lay  the  venue.'9 

d.  Time.  —  It  is  not  necessary  to  plead  the  date  of  the  conducting 
further  than  to  bring  the  case  within  the  statute  of  limitations,60 
and  the  offense  may  be  charged  as  continuing.81 

e.  Capacity  in  Which  Game  Was  Conducted.  —  "Where  the  statute 
is  directed  broadly  against  "any  person"  who  conducts  a  game,  the 
particular  capacity  in  which  defendant  did  so  need  not  be  set  forth.82 

f.  Defendant's  Interest  in  Gain  or  Loss.  —  Generally  it  is  sufficient 
to  allege  in  the  words  of  the  statute  that  the  defendant  set  up  and 
conducted  the  game,  without  any  direct  allegation  that  he  did  so  for 
gain,83  but  under  a  statute  forbidding  being  interested  in  the  loss  or 
gain  of  the  game  conducted,  the  allegations  must  be  sufficient  to  show 
that  interest.84 

g.  Defendant's  Purpose.  —  It  has  been  held  sufficient  to  allege  the 
exhibiting  of  the  game  without  any  direct  averment  that  it  was  for 
a  gambling  purpose.85 

h.  Allegation  as  to  Playing  for  Money.  —  That  money  was  won, 
lost  or  bet  has  been  held  not  to  enter  into  the  gist  of  the  offense  and 


79.  Fla.— Parkhill  v.  State,  47  Fla. 
88,  36  So.  170.  Ind.— Keith  v.  State, 
90  Ind.  89;  App  v.  State,  90  Ind.  73. 
Kan.— nState  v.  Oswald,  59  Kan.  508,  53 
Pac.  525.  Ore. — State  v.  Adams,  20 
Ore.  525,  26  Pac.  837.  Va. — Leath  v. 
Com.,   32   Gratt.   873. 

It  is  not  sufficient  to  allege  the  place 
of  the  game  as  in  Los  Angeles  county, 
where  the  jurisdiction  of  the  city  court 
in  which  the  prosecution  is  brought 
does  not  extend  over  the  entire  county. 
People  v.  Wong  Wang,  92  Oal.  277,  28 
Pac.  270. 

80.  State  v.  Adams,  20  Ore.  525, 
26  Pac.  837. 

81.  An  indictment  for  setting  up  and 
keeping  a  gambling  device  is  sufficient, 
which  changes  the  offense  "on  the 
twentieth  day  of  December,  one  thou- 
sand nine  hundred  and  seven,  and  on 
divers  other  days  and  times  prior  to 
and  betwen  that  day  and  the  day  of  the 
filing  of  this  indictment. ' '  State  v.  Lee, 
228  Mo.  480,  128  S.  W.  987. 

82.  State  v.  Wakely,  43  Mont.  427, 
117  Pac.  95. 

Compare  State  v.  Gray,  19  Mont.  206, 
47  Pac.  900,  where  a  similar  rule  was 
laid  down  in  a  prosecution  for  carry- 
ing on  gambling  without  a  license. 

Principal  and  Accessories. — In  State 
v.  Briggs,  84  Minn.  357,  87  N.  W.  937, 
the  court  holds  that  since  the  distinc- 
tion has  been  abolished  between  acces- 
sories before  the  fact  and  principals,  it 

Vol.  X 


is  proper  to  charge  defendant  directly 
with  procuring,  aiding,  abetting,  etc. 
another  to  commit  the  crime  of  keeping 
a  gambling  device.  But  compare  Oerter 
v.  State,  57  Neb.  135,  77  N.  W.  367, 
where  it  is  held  a  conviction  as  acces- 
sory .cannot  be  sustained  when  one  has 
been  charged  as  principal. 

83.  Leath  v.  Com.,  32  Gratt.  (Va.) 
873. 

An  averment  "did  then  and  there 
unlawfully  keep  and  exhibit  a  certain 
gaming  apparatus,  to-wit:  a  roulette 
wheel,  and  then  and  there  unlawfully 
kept  the  same  for  the  purpose  of  wag- 
ering, wanning,  and  gaining  thereon 
money,"  sufficiently  alleges  that  the 
roulette  was  kept  and  exhibited  to  win 
money,  etc.    Keith  v.  State,  90  Ind.  89. 

84.'  Brazele  v.  State,  86  Miss.  286, 
3S  So.  314. 

85.  State  v.  Whitworth,  8  Port. 
(Ala.)  434. 

Sufficiency  of  Allegation  of  Gaming 
Purpose. — An  allegation  that  defend- 
ant "did  then  and  there  unlawfully 
keep  and  exhibit  a  bank  and  a  gaming 
device  for  the  purpose  of  gaming,"  etc., 
sufficiently  avers  that  the  gaming  de- 
vice was  kept  and  exhibited  for  the 
purpose  of  gaming.  Christopher  v. 
State,  41  Tex.  Crim.  235,  53  S.  W.  852. 
See  also  Eanirez  v.  State  (Tex.  Cnm.), 
40  S.  W.  278;  Rabby  v.  State  (Tex. 
Crim.),  37  S.  W.  741;  Moon  v.  State 
(Tex.  Crim.),  37  &,  W.  741. 
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so  need  not  be  alleged,88  but  there  is  a  conflict  as  to  whether  it  is  suffi- 
cient to  allege  that  the  defendant  conducted  the  game  without  a  direct 
averment  that  the  game  was  played  for  money  or    its    equivalent.87 

i.  Persons  Playing.  —  The  names  of  the  persons  induced  to  bet  or 
permitted  to  play  need  not  be  alleged.88 

j.  Name  or  Description  of  Game.  —  It  is  not  necessary  to  describe 
the  game  by  name,89  nor  to  give  any  further  description  of  the  game 
than  the  name  by  which  the  statute  calls  it,90  but  if  the  game  be  not 
enumerated  in  the  statute  a  sufficient  description  should  be  given  to 
show  that  it  falls  within   the   prohibited   class.91     The   particulars 


86.  State  v.  Fulton,  19  Mo.  680. 
Where  it  is  alleged  that  persons  did 

"bet  and  play  at  and  upon  said  gam- 
ing table"  averred  to  have  been  set 
up  and  kept  by  defendant,  it  is  not 
necessary  to  allege  that  money  or  prop- 
erty was  bet,  lost  or  won  upon  the  de- 
vice.   Bice  v.  State,  3  Kan.  135. 

87.  It  is  sufficient  to  allege  in  the 
words  of  the  statute  that  defendant 
Conducted  a  named  game  for  money 
without  stating  that  the  game  was 
played  for  money.  State  v.  Boss,  38 
Mont.  319,  99  Pac.  1056. 

The  words  of  the  statute  or  their 
equivalent  are  necessary,  "played  for 
money,  checks,  credit,  or  any  other 
representative  of  value."  The  inform- 
ation charged  that  defendant  did  "wil- 
fully and  unlawfully  open,  carry  on, 
and  conduct  for  money  a  certain  bank- 
ing game  played  with  a  certain  device, ' ' 
etc  The  court  says  that  from  this  it 
may  be  that  the  persons  who  played 
were  merely  doing  so  for  amusement, 
paying  the  defendant  a  fixed  price  for 
conducting  the  game.  People  v.  Car- 
roll, 80  Cal.  153,  22  Pac.  129.  See  also 
Morgan  v.  State,  7  Okla.  Crim.  45,  121 
Pac.  1088;  Brown  v.  State,  5  Okla. 
Crim.  41,  113  Pac.  219;  Proctor  v.  Ter- 
ritory, 18  Okla.  378,  92  Pac.  389;  State 
v.  Burns,  54  Wash.  113,  102  Pac.  886. 

88.  Bice  v.  State,  3  Kan.  135;  State 
v.  Badmilovich,  40  Mont.  93,  105  Pac. 
91. 

89.  State  v.  Duncan,  40  Mont.  531, 
107'  Pac.  510;  State  v.  Badmilovich,  40 
Mont.  93,  105  Pac.  91;  Jefferson  v. 
State  (Tex.  Crim.),  22  S.  W.  148. 

90.  It  is  sufficient  to  describe  the 
game  in  the  words  of  the  statute  as 
"a  banking  game."  People  v.  Carroll, 
80>  Cal.  153,  22  Pac.  129. 

4(.So  in  People  v.  Beatty,  14  Cal.  566, 
"did  deal  and  play  a  game  of  faro,  the 
said   game   of    faro    being    then    and 


there  a  banking  game"  was  upheld. 
And  see  also  People  v.  Saviers,  14  Cal. 
29,  which  holds  sufficient  did  "deal  the 
game  of  monte,  then  and  there  played 
with  money." 

Following  the  language  of  the  stat- 
ute it  is  sufficient  to  describe  the  game 
conducted  as  "stud-horse  poker,"  with- 
out any  further  description.  State  v. 
Boss,  38  Mont.  319,  99  Pac.  1056. 

"The  indictment  alleges  that  the  de- 
fendant 'did  deal  "faro;"  '  and  adds, 
for  greater  certainty  of  specification, 
the  phrase,  'a  certain  banking  game 
where  money  and  other  property  was 
then  and  there  dependent  on  the  result.' 
Even  if  the  game  of  'faro'  can  be  in- 
nocently dealt,  the  explanatory  phrase 
makes  it  certain  that  the  act  charged 
in  the  indictment  is  the  act  forbidden 
by  the  statute,  and  so  excludes  any  as- 
sumption that  the  indictment  may  have 
been  proved  and  the  defendant  still  be 
innocent.  This  is  all  that  is  required." 
State  v.  Melville,  11  B.  I.  417. 

91.  "Where  the  offense  charged  is 
for  keeping  and  exhibiting  a  game  not 
enumerated,  there  must  be  some  aver- 
ment showing  it  to  be  one  of  the  un- 
equal games  belonging  to  the  same 
class  with  the  enumerated  games." 
Merely  alleging  defendant  kept  and 
exhibited  "an  unlawful  game  played 
with  dice,  called  chuck-a-luck"  is  not 
sufficient.  Huff  v.  Com.,  14  Gratt.  (Va.) 
648. 

Description  of  Game  "of  Like 
Kind. ' ' — An  indictment  charging  de- 
fendant "did  keep  and  exhibit  a  cer- 
tain unlawful  gaming  table,  called  hap- 
hazard, otherwise  called  blind-hazard, 
otherwise  called  snickup,  otherwise 
sweat,  being  a  game  table  of  the  same 
or  like  kind  with  faro  bank"  suffici- 
ently describes  the  game.  Com.  v. 
Wyat,  6  Band.  (Va.)   694. 
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attending    and    characterizing   the    game     need    not    be    alleged.02 
Amendment  —  It  has  been  held  that  the  indictment  may  be  amended 
after  plea,  by  striking  out  the  name  of  the  game  alleged  to  have  been 
played.93 

k.  Description  of  Device.  —  There  must  be  a-  clear  allegation  that 
the  device  was  one  for  gaming,94  and  under  some  statutes  nothing 
further  is  needed  than  to  show  the  device  was  in  fact  used  for  gaming,95 
but  under  other  statutes  all  the  descriptive  words  of  the  statute  must 
be  alleged,  and  care  taken  to  bring  the  description  of  the  device  within 
the  rule  of  ejusdem  generis.9*    Where  the  device  is  enumerated  no  fur- 


92.  "As  the  persons  present,  the 
room,  the  persons  betting,  and  the 
like."     People  v.  Saviers,  14  Gal,  29. 

93.  State  v.  Duncan,  40  Mont.  531, 
107  Pac.  510.  But  see  the  title  "In- 
dictment and  Information." 

94.  An  information  "Did  then  and 
there  unlawfully  keep  and  exhibit  for 
the  purpose  of  gaming,  table  and  bank ' ' 
is  insufficient  because  it  does  not  al- 
lege that  the  table  and  bank  was  a 
gaming  table  and  bank.  Trimble  v. 
State,  48  Tex.  Grim.  146,  86  S.  W.  1018. 

95.  Irvin  v.  State,  5a  Fla.  51,  41  So. 
785;  Pemberton  v.  State,  85  Ind.  507. 

A  description  of  the  gambling  de- 
vice as  "a  certain  gambling  device,  de- 
signed to  be  used  in  gambling,  com- 
monly known  and  designated  as  a 
'nickel  in  the  slot  machine',  a  more 
particular  description  of  said  device 
being  to  the  grand  jury  unknown"  is 
sufficient.  The  statute  reads  "Who- 
ever deals  cards  at  the  game  called 
'faro,'  'pharo,'  or  'forty-eight,'  wheth- 
er the  same  is  dealt  with  fifty-two  or 
any  number  of  cards,  and  whoever 
keeps  any  gambling  device  whatever, 
designed  to  be  used  in  gambling,"  etc. 
The  court  calls  attention  to  the  use  of 
the  word  any  and  not  any  other  and 
says,  "The  statute  does  not  attempt 
to  enumerate  all  of  the  devices  which 
may  be  designed  for  use  in  gambling. 
It  would  be  unwise,  if  not  impossible, 
to  do  so  .  .  .  it  would  be  a  re- 
proach to  the  administration  of  justice 
to  discharge  (defendant)  because  the 
grand  jury  were  unable  particularly  to 
describe  the  device  and  how  it  was 
operated."  State  v.  Briggs,  84  Minn. 
357,  87  N.  W.  935. 

An  information  substantially  in  the 
words  of  the  statute  is  upheld  in  James 
v.  State,  4  Okla.  Orim.  587,  112  Pac. 
944,  though  the  court  says,  "the  de- 
vices named  are  unusual  ones,  but  the 
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court  could  not  say  as  a  matter  of  law 
that  they  could  not  be  so  used."  The 
information  was  against  defendants 
who  were  engaged  in  selling  pools  on 
horse  races  and  alleged  they  were  con- 
ducting "a  banking  and  percentage 
game  played  with  and  by  means  of  a 
certain  device,  to  wit,  a  black  board 
and  telegraph  connections,  together  with 
tickets  with  the  name  of  the  supposed 
horses,  and  the  amounts  wagered  on 
them,"  etc. 

96,  State  v.  Lee,  238  Mo.  480,  128 
S.  W.  987;  iState  v.  Locket,  188  Mo.  415, 
87  S.  W.  470;  State  v.  Rosenblatt,  185 
Mo.  114,  83  S.  W.  975;  State  v.  Etch- 
man,  184  Mo.  193,  83  S.  W.  978;  State 
v.  Lee,  6  Ore.  426.  Compare  State  i>. 
Mann,  2  Ore.  238. 

See  also  State  v.  McKee,  212  Mo. 
138,  110  S.  W.  729,  which  approved 
' '  one  crap  table,  commonly  so  called, 
upon  which  table  dice  were  used,  and 
which  gaming  table  and  gambling  de- 
vice were  adapted,  devised,  and  de- 
signed for  the  purpose,"  etc.,  saying 
such  form  had  repeatedly  met  the  ap- 
proval of  this  court.  Citing  the  Eosen- 
blatt,  Lockett,  and  Mathis  cases  and 
State  v.  Holden,  203  Mo.  581,  102  S. 
W.  490. 

But  in  State  v.  Solon  (Mo.),  153 
S.  W.  1023  an  allegation  was  held  not 
sufficient  which  read  "a  round  tabl« 
covered  with  cloth  upon  which  dice 
and  cards  were  used,  which  gaming 
table  and  gambling  devices  were  adap- 
ted, dovised,  and  designed  for  the  pur- 
pose of  playing  games  of  chance  for 
money  and  property,"  since  that  would 
in  the  language  of  the  court  "turn  the 
intent  of  the  statute  toward  the  homely 
dining  table  and  pack  of  cards." 

That  cards  are  themselves  a  device 
under  the  Missouri  statute,  was  held 
in  State  v.  Herryfora,  19  Mo.  377. 
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ther  description  is  needed,97  but  a  strict  following  of  the  statute  in 
this  respect  has  been  required.98 

7.  Permitting  Gaming  on  Premises.  —  a.  Indictment  at  Common 
I/aw  or  Under  Statute.  —  Indictments  as  at  common  law  have  been 
recognized  irrespective  of  the  statute,99  but  indictments  framed  under 
the  statute  cannot  be  upheld  as  common  law  indictments,  if  they  omit 
ingredients  of  the  common  law  offense,1  and  obviously  an  indictment 
under  the  statute  need  not  add  allegations  necessary  to  the  common 
law  offense.2 

b.  Duplicity.  —  The  usual  rule  obtains  that  the  indictment  may- 
charge  conjunctively  what  the  statute  forbids  disjunctively.3  It  is 
not  double  pleading  to  allege  several  distinct  acts  of  gaming,4  or  to 
charge  the  use  of  a  gambling  device,  the  giving  permission  to  play 
and  the  fact  that  persons  did  bet  and  play.5     Duplicity  cannot  be 


97.  Bice  v.  State,  3  Kan.  135. 

98.  In  State  v.  Etchman,  184  Mo. 
193,  83  S.  W.  978,  an  indictment  was 
held  defective  which  charged  the  set- 
ting up  of  a  "roulette  wheel,"  where 
the  statute  forbid  the  setting  up  of  a 
"roulette  table."  The  court  says  in 
effect  that  while  a  "roulette  table"  to 
be  complete  may  necessarily  include  a 
"roulette  wheel,"  it  does  not  follow 
that  the  reverse  is  true.  "It  takes 
both  the  table  and  wheel  to  constitute 
the  device  prohibited  by  statute." 

99.  Approved   Common   Law  Form. 

"That  the  respondent  being  a  per- 
son of  idle  and  dissolute  habits  of  life, 
on  the  first  day  of  July  in  the  year  ot 
our  Lord  one  thousand  eight  hundred 
and  forty-one,  and  on  divers  other 
days  and  times  between  that  day  and 
the  day  of  the  finding  this  bill,  at 
Dover  in  the  county  aforesaid,  a  cer- 
tain common  ill-governed  and  disorderly 
gaming-house,  unlawfully  did  Tceep  and 
maintain;  and  in  the  said  house  for  his 
own  lucre  and  gain,  certain  evil  dis- 
posed persons  of  evil  name,  fame  and 
conversation  to  come  together  on  the 
days  and  times  aforesaid,  there  unlaw- 
fully and  willingly  did  cause  and  pro- 
cure; and  the  said  persons  in  the  said 
house  at  unlawful  times,  as  well  dn  the 
night  as  the  day,  on  the  days  and 
times  aforesaid,  there  to  be  and  remain 
drinking,  tippling,  cursing',  swearing, 
quarreling,  and  gaming,  with  cards  and 
Oominos  for  money,  and  otherwise  mis- 
behaving themselves;  unlawfully  did 
permit  and  suffer  said  house  as  a  gam- 
ing house,  then  and  there  did  keep; 
to  the  great  injury  and  common  nuis- 
ance of  all  peaceable  citizens  of  said 
state  there-  residing,   inhabiting    and 


passing,   and  against  the  peace,  etc." 
Lord  v.  State,  16  N.  H.  325. 

In  State  v.  Black,  94  N.  C.  809,  the 
court  held  the  defendant  properly 
charged  with  the  common  law  offense 
of  keeping  a  common  gaming  house 
under  an  indictment  reading  that  de- 
fendant kept  "a  certain  common  gam- 
ing house,  etc.,  and  then  and  there 
unlawfully  and  injuriously,  did  cause 
and  procure,  divers  idle  and  ill-disposed 
persons,  to  frequent  and  come  together, 
to  game,  and  play  at  cards  for  divers 
large  and  excessive  sums  of  money." 
Compare  State  v.  Nease,  46  Ore.  433, 
80  Pac.  897.  And  see  also  the  title 
"Nuisance." 

1.  State  v.  Carriek,  78  Vt.  1,  61 
Atl.   35. 

An  indictment  merely  in  the  form  of 
a  common  law  indictment  for  the  keep- 
ing of  a  disorderly  house  is  not  suffici- 
ent for  a  prosecution  under  the  statute 
for  keeping  "a  place  to  which  persons 
may  resort  .  .  .  for  betting  upon  the 
event  of  any  horse-race  ...  or  for 
gambling  in  any  form."  State  v.  Ack- 
erman,  62  N.  J.  Lr.  456,  41  Atl.  697. 

2.  As  that  the  keeping  was  a  com- 
mon nuisance.  Com.  v.  Baker,  155  Mass. 
287,  29  N.  E.  512;  Com.  v.  Goulding, 
135  Mass.  552. 

3.  Crawford  v.  State,  33  Ind.  304, 
followed  in  Padgett  v.  State,  68  Ind. 
46. 

The  statute  reading  "shall  permit 
.  .  .  to  be  set  up  or  used;"  the  in- 
dictment may  be  "set  up  and  used." 
State  v.  Hogle,  15©  Mo.  App.  367,  137 
S.  W.  21. 

4.  State  v.  Prescott,  33  N.  H.  212. 

5.  State  v.  Nelson,  19  Mo.  393. 
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predicated  upon  words  merely  descriptive  of  the  place  where  the  acts 
are  alleged  to  have  been  committed.6 

c.  Allegations  in  Words  of  Statute.  —  Following  the  words  of  the 
statute  is  generally  sufficient,7  and  under  the  usual  rule  as  to  negativing 
exceptions,  it  is  not  necessary  to  do  so  where  the  exception  is  in  a  sub- 
sequent clause.8  The  use  of  the  word  "feloniously"  does  not  vitiate 
the  indictment  though  the  grade  of  the  offense  is  only  a  misdemeanor.9 

d.  Place.  —  Except  in  so  far  as  is  necessary  to  properly  lay  the 
venue,  it  is  generally  not  needful  to  give  any  description  of  the  house 
or  place  where  the  gambling  was  permitted,10  provided,  of  course,  a 
sufficient  allegation  of  defendant's  control,  occupancy  or  possession  is 
made,11  and  owing  to  the  wording  of  the  particular  statute  it  may  be 
necessary  to  allege  the  character  of  the  house  as  that  it  was  one  to 
which  persons  resorted  for  the  purpose  of  gambling.12 

e.  Time.  —  The  time  when  the  gaming  was  permitted  not  being  an 
Ingredient  of  the  offense  need  not  be  particularly  alleged,13  no  greater 


6.  In  charging  the  permitting,  it  is 
not  duplicitous  to  allege,  '* '  to  be  played 
upon  premises  under  his  control,  the 
said  premises  being  a  public  house,  to- 
wit,  an  outhouse  where  divers  persons 
did  then  and  there  resort  for  gaining 
and  other  purposes."  It  was  claimed 
this  charged  two  offenses,  but  the  court 
holds  the  allegations  as  to  a  public 
house,  etc.,  are  merely  descriptive  of 
the  place  under  defendant's  control. 
Stuart  v.  State  (Tex.  Crim.),  60  S.  W. 
554. 

7.  Ky. — Bunnell  v.  Com.,  30  Ky.  L. 
Eep.  491,  99  S.  W.  237.  Mass.— Com. 
v.  Baker,  155  Mass.  287,  29  N.  E. 
512;  Com.  v.  (ioulding,  135  Mass.  552. 
N.  Y. — State  v.  Trainor,  57  App.  Div. 
422,  68  N.  Y.  Supp.  263.  Tex.— Basor 
v.  State,  57  Tex.  Crim.  10,  121  S.  W. 
512. 

8.  See  Clark  v.  State,  19  Ala.  552, 
where  a  proviso  exempted  from  prosecu- 
tion owners,  etc.,  who  within  six  days 
of  obtaining  knowledge  that  gaming 
was  being  carried  on  in  their  premises, 
should  lodge  information  thereof  with 
the  proper  magistrate. 

9.  Brister  v.  State,  86  Miss.  461,  38 
So.  678. 

10.  State  v.  Hogle,  156  Mo.  App. 
367,  137  S.  W.  21:  State  v.  Prescott,  33 
N.  H.  212. 

No  particular  description  of  the  build- 
ing is  needed  in  an  indictment  for 
keeping  and  being  interested  in  keep- 
ing a  place  for  the  purpose  of  being 
used  for  gambling,  etc.  Basor  v.  State, 
57  Tex.  Crim.  10,  121  S.  W.  512. 
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11.  It  is  not  necessary  to  describe 
the  house  further  than  to  say  it  was 
under  defendant's  control  and  in  the 
county.  Davis  v.  State  (Tex.  Crim.), 
151  S.  W.  313.  See  also  De  Los  Santos 
v.  State  (Tex.  Crim.),  146  S.  W.  919. 

It  is  a  sufficient  description  of  the 
house  to  say  "in  the  house  occupied 
by  the  defendants,"  or  "in  their 
house, ' '  under  a  statute,  forbidding  the 
acts  "on  the  premises"  of  any  per- 
son. The  indictment  properly  laid  the 
offense  in  a  certain  county.  Covey  V. 
State,  4  Port.   (Ala.)  186. 

In  State  v.  Hubbard,  3  Ind.  530,  an 
indictment  was  held  .sufficiently  certain 
which  alleged  that  defendant  kept  a 
house  where  the  statute  read  "if  any 
person  shall  keep  his  house,"  etc. 

Where  the  accusative  part  of  the  in- 
dictment states  that  the  premises  in 
question  were  in  defendant's  occupa- 
tion and  under  his  control,  it  is  not 
necessary  to  repeat  that  statement  in 
the  descriptive  part.  Com.  v.  Schatz- 
man,  118  Ky.  624,  82  S.  W.  238. 

12.  State  V.  Williamson,  58  Kan, 
699,  50  Pac.  890;  State  v.  Burns,  54 
Wash.  113,  102  Pac.  886. 

The  indictment  need  not  negative  the 
fact  that  the  property  in  which  the 
gambling  was  permitted  was  a  private 
residence,  nor  allege  that  it  was  a  pri- 
vate residence  commonly  resorted  to 
for  gambling.  Davis  v.  State  (Tex. 
Orim.),  151   S.  W.  313. 

13.  Bmperly  v.  State,  13  Ind.  App. 
393,  41  N.  E.  840;  Kelds  v.  Territory,  1 
Wyo.  7S. 
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certainty  or  precision  being  required  than  in  charging  other  crimes.14 

f.  Defendant's  Control.  —  In  alleging  defendant's  control  it  is 
necessary  to  clearly  allege  the  control  over  the  particular  place  as  dis- 
tinguished from  control  of  the  game,  that  being  under  most  statutes 
a  distinct  offense.15 

g.  Defendant's  Knowledge.  —  Whether  it  is  necessary  to  aver 
specifically  that  defendant  had  knowledge  of  the  carrying  on  of  the  game 
depends  upon  the  wording  of    the    particular    statute    involved.18 


14.  State  v.  Preseott,  33  N.  H.  212. 
See  the  title  "Indictment  and  Informa- 
tion." 

On  or  About. — It  is,  therefore,  suffi- 
cient to  charge  that  it  was  "on  or 
about"  a  certain  time.  Davis  v.  State 
(Tex.  Orim.),  151  S.  W.  313. 

Words  Then  and  There. — To  charge 
defendant  on  a  certain  date  "unlaw- 
fully did  keep  and  suffer  to  be  kept  a 
certain  room  to  be  used  and  occupied 
for  the  purpose  of  gambling  and  play- 
ing at  games  of  chance,"  etc.,  means 
that  he  kept  it  on  the  date  alleged 
and  the  words  "then,  and  there"  are 
unnecessary.  State  v.  Marehant,  15 
E.  I.  539,  9  Atl.  902. 

15.  Bravo  v.  State,  47  Fla.  13,  36 
So.  161,  following  Richardson  v.  State, 
41  Fla.  303,  25  So.  880.  Both  of  these 
cases  follow  Montgomery  v.  State,  40 
Fla.  174,  24  So.  68,  where  the  court 
says:  "We  can  not  see  that  the  in- 
formation charges  any  offense  under 
tho  statute.  It  neither  alleges  that  the 
defendant  had,  kept,  exercised  or  main- 
tained a  gaming  table,  or  gaming  im- 
plements, or  apparatus,  or  room,  house, 
booth,  tent,  shelter  or  other  place,  for 
the  purpose  of  gaming  or  gambling; 
nor  that  he  procured,  suffered  or  per- 
mitted any  person  to  play  for  money 
or  other  valuable  thing  at  any  game 
whatever,  in  any  place  of  which  he 
directly  or  indirectly  had  charge,  con- 
trol or  management,  either  exclusive 
or  with  others.  It  does  charge  that 
the  defendant,  by  himself,  his  servants 
and  agents  unlawfully  had,  kept,  and 
maintained  a  room,  a  house  in  the  city 
of  Deland,  Volusia  county,  Florida, 
which  house  the  defendant  by  himself, 
lis  agents,  clerks  and  servants  had 
charge,  management  and  control,  and 
did  procure,  suffer  and  permit  persons 
to  play  and  engage  in  games  of  chance 
with  cards,  and  other  games  of  chance, 
for  money  and  other  things  of  value; 
but  where  the  games  were  procured, 
suffered  or  permitted  to  be  played  is 


not  stated;  nor  is  it  alleged  that  the 
room  or  house  of  which  the  defendant 
had  control  or  management  was  kept 
or  maintained  for  gaming  or  gambling. 
The  information  is  essentially  defective 
in  charging  the  offense  created  and 
defined  by  the  statute,  and  should  have 
been  quashed  by  the  court." 

The  words,  "  'whereby  and  whereon 
divers  persons  (naming  them)  were  and 
are  accustomed  to  play,  wager,  bet, 
win,  and  lose  money  thereon,  etc.,'  do 
not  charge  that  the  persons  named 
played,  wagered,  bet,  won,  or  lost  any 
money  or  other  thing  on  this  machine 
when  in  appellee's  house  or  in  any 
house  under  his  control,  or  that  such 
persons,  or  any  persons  engaged  in 
playing  or  betting,  won  or  lost  any- 
thing of  any  value  thereon  with  the 
knowledge  of  or  by  the  permission  or 
sufference  of  the  appellee."  Com.  v. 
McCarthy,  25  Ky.  L.  Rep.  294,  74  S.  W. 
1046. 

Indictment  Held  Sufficient.  — ' '  Did 
then  and  there  unlawfully  and  felon- 
iously have,  keep,  exercise  and  main- 
tain a  gaming  room  in  the  building 
situated  at  the  northeast  corner  of  the 
intersection  of  the  streets  known  as 
Bay  street  and  Hogan  street,  in  the 
city  of  Jacksonville,  for  the  purpose 
of  gaming  and  gambling"  is  sufficient 
as  charging  "the  keeping  and  main- 
taining of  a  house,  room,  or  other  place 
for  the  purpose  of  gaming  or  gam- 
bling." MeBTide  v.  State,  39  Fla.  442, 
22  So.  711. 

16.  Under  a  clause  of  the  statute 
"knowingly  permits  the  same  to  be 
used  or  occupied  for  gaming,"  the 
scienter  is  of  the  essence  and  must  be 
alleged.  Bmperly  v.  State,  13  Ind.  App. 
393,  41  N.  E.  840. 

Under  a  statute  which  reads,  "Who- 
ever shall  suffer  any  game  whatever  at 
which  money  or  property  is  won  or  lost 
to  be  played,"  etc.;  it  was  not  neces- 
sary to  add  that  the  game  was  suffered 
or  permitted  with  defendant's  knowl- 
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h.  Naming  Person  Who  Exhibited.  —  The  name  of  the  person  who 
was  permitted  to  exhibit  a  game  need  not  be  alleged.17 

i.  Direct  Allegation  That  Game  Was  Played.  —  An  allegation  that 
a  game  was  actually  played  need  not  be  made  where  the  indictment  is 
for  keeping  a  place.18 

j.  Persons  Playing.  —  The  names  of  the  players  at  the  game  need 
not  be  given.19 

k.  Name  or  Description  of  Game.  —  It  is  unnecessary  to  specify 
what  particular  games  were  permitted  to  be  played,20  further  than 
to  show  that  they  were  prohibited  games  where  the  statutes  make  any 
distinction.21  It  is  not  necessary  to  state  and  enumerate  the  several 
acts  relied  on  as  constituting  the  offense.22 

1.  Description  of  Device.  —  Where  the  table  or  device  is  one  spe- 
cifically mentioned  in  the  statute,  no  further  description  need  be  given 
than  by  its  statutory  name,23  but  where  the  device  is  not  specifically- 
named,  some  allegation  showing  that  it  is  of  a  kind  ordinarily  used 
for  gambling  is  necessary  under  some  statutes,24  though  even  this  rule 


edge.    Bunnell  v.  Com.,  30  Ky.  L.  Eep. 
491,  99  S.  W.  237. 

17.  It  is  not  necessary  to  name  the 
person  exhibiting  the  gaming  table  in 
an  indictment  against  an  occupant  for 
permitting  same  to  be  done.  Ulark  17. 
State,  19  Ala.  552,  disapproving  Ball  v. 
State,  7  Blackf.  (Ind.)  242,  as  being 
based  on  Butler  v.  State,  5  Blackf. 
(Ind.)  280;  and  State  v.  Irvin,  5  Blackt. 
(Ind.)  343;  which  were  indictments  for 
gaming  and  not  for  permitting  gaming 
to  be  carried  oh. 

18.  Ohase  v.  People,  2  Colo.  509; 
State  v.  Miller,  5  Blackf.  (Ind.)  502. 
See  also  McAlphin  v.  State,  3  Ind. 
567. 

19.  Chase  v.  People,  2  Colo.  509; 
State  v.  Prescott,  33  N".  H.  2.12.  Contra, 
Davis  v.  State,  7  Ohio.  205. 

Under  Common  Law  Indictment. — ' '  In 
England,  in  an  indictment  for  keeping 
a  common  gaming  house,  it  has  neveT 
been  held  necessary  to  state  the  names 
of  the  persons  gaming.  Arch.  753,  and 
the  numerous  cases  there  cited."  dark 
p.  State,  19  Ala.  552. 

20.  Mass. — Com.  v.  Baker,  155  Mass. 
287,  29  N.  E.  512.  N.  H.— State  v. 
Prescott,  33  N.  H.  212.  N.  C— State 
v.  Morgan,  133  N.  O.  743,  45  S.  E.  1033; 
State  v.  Black,  94  N.  O.  809. 

21.  It  is  sufficient  to  allege  "cer- 
tain games  played  with  dice  -and  dards ' ' 
without  naming  them.  Davis  v.  State 
(Tex.  Grim.),  151  S.  W.  313. 

An  indictment  for  permitting  a  game 
to  be  played  on  premises  owned  by  de- 
fendant should  show  that  it  was  some 
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one  of  the  inhibited  games.  Meyers  v. 
State,  41  Tex.  Crim.  508,  55  S.  W. 
818. 

22.  "Each  separate  aet  of  gaming 
allowed  does  not  constitute  a  separate 
offense.  The  crime  is  keeping  a  gam- 
ing house,  and  that  consists  in  a  series 
of  acts."  State  v.  Prescott,  33  N.  H. 
212 

23.  Clark  v.  State,  19  Ala.  552; 
Moore  v.  State  (Okla.),  130  Pae.  517, 
following  Jones  v.  Territory,  5  Okla. 
536,   49   Pac.   934. 

It  is  unnecessary  to  describe  the  kind 
of  table  or  bank  under  statutes  read- 
ing "any  table  or  bank."  De  Los 
Santos  v.  State  (Tex.  Crim.),  146  S.  W. 
919. 

24.  In  Com.  v.  Estes  (Ky.),  121 
S.  W.  423,  the  court  after  citing  a 
long  line  of  cases,  says  in  effect  that 
the  rule  has  been  "uniformly  adhered 
to"  that  when  the  machine  or  con- 
trivance is  not  named  in  the  statute  it 
should  be  alleged  to  be  "such  as  is 
ordinarily  used  for  gambling  for  money 
or  property."  In  the  case  at  bar, 
an  indictment  was  held  insufficient, 
which  alleged  "did  unlawfully  suffer 
and  permit  a  machine  or  contrivance, 
to-wit,  a  slot  machine  used  in  betting 
whereby  money  and  other  things  may 
be  won  and  lost,  to  be  set  up,  con- 
ducted, kept  and  exhibited  in  a  house 
and  on  premises  in  his  occupation  and 
under  his  control,  and  upon  said  slot 
machine  so  set  up,  kept,  conducted  and 
exhibited  as  aforesaid  money  and  prop- 
erty of  value  was  then  and  there  bet, 
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does  not  require  a  particular  description  of  the  mechanism  of  the 
device.26  It  is  sufficient  to  allege  the  device  was  a  "gambling  device" 
instead  of  "gaming  device,"  as  recited  in  the  statute.26 

8.  Saloon  Keepers,  Inn  Keepers,  Etc.,  Permitting  Gaming.  —  a. 
Duplicity.  —  It  is  proper  to  charge  in  one  count  that  defendant  kept 
and  permitted  to  be  kept  a  gaming  device  in  his  dramshop.27 

b.  Description  of  Defendant.  —  The  defendant  must  be  so  described 
as  to  clearly  bring  him  within  the  prohibited  class.28 

c.  Description  of  Premises.  —  The  premises  must  be  averred  by  apt 
words  to  bring  them  within  the  statutory  prohibition.29 

d.  Persons  Playing.  —  It  has  been  held  that  the  names  of  the  per- 
sons playing  should  be  alleged.30 

e.  Description  of  Device.  —  The  device  need  not  be  described  fur- 
ther than  by  its  name  as  mentioned  in  the  statute,31  but  if  not  so 
mentioned,  the  descriptive  words  of  the  statute  applied  to  devices  of 
a  like  kind  should  be  alleged.32 


won  and  lost."  Compare  Jarboe  v. 
Oom.,  127  Ky.  848,  107  S.  W.  226, 
where  an  indictment  was  upheld  which 
not  only  stated  the  table  was  such  as 
was  ordinarily  used  for  gambling  but 
describes  it  minutely. 

That  the  indictment  does  not  in  the 
accusative  part  show  that  the  machine 
was  a  contrivance  ordinarily  used  for 
gambling,  will  not  vitiate  it.  Com.  v. 
Schatzman,  118  Ky.  624,  82  S.  W.  238. 

Oases  holding  it  is  not  necessary  to 
so  allege  when  the  device  is  one  spe- 
cifically denounced  by  the  statute  but 
is  if  it  is  not,  see,  Com.  v.  Monarch, 
6  Bush  (Ky.)  301;  Com.  v.  Monarch, 
6  Bush  (Ky.)  398;  Oom.  v.  Shaurer, 
4  Ky.  L.  Eep.  342.  And  see  also  Bitte 
p.  Com.,  18  B.  Mon.  (Ky.)  35,  which 
does  not  arise  over  an  indietment  but 
explains  the  reason  for  the  rule. 

25.  In  State  v.  Howell,  83  Mo.  App. 
198,  the  statutes  at  that  time  nowhere 
mentioning  "slot  machines,"  and  it 
being  admitted  such  were  not  per  se 
gambling  devices,  it  was  held  sufficient 
to  charge  defendant  did  "permit  a  cer- 
tain slot-machine  and  gambling  device, 
to-wit,  a  gambling  device  commonly 
called  a  slot  machine,  made,  designed 
and  used  for  the  purpose  of  playing 
games  of  chance  for  money  and  prop- 
i!  '  "   etc.,   without    any   further    de- 


erty,' 


scription  of  the  mechanism  of  the  ma- 
chine or  the  manner  in  which  games 
were  played  thereon.  To  same  effect 
see  State  v.  Kuntz,  83  Mo.  App.  631. 

26.  State  v.  Nelson,  19  Mo.  393. 

27.  State  v.  Eouelle,  137  Mo.  App. 
«20,  119  ®.  w.  55. 


28.  The  statute  now  uses  the  words 
"licensed  retailer"  in  describing  the 
offense  of  permitting  unlawful  gaming 
on  his  premises,  and  hence  such  word 
is  undoubtedly  now  absolutely  required, 
but  even  before  it  was  incorporated  in 
the  statute  the  court  held  its  use  was 
requisite  because  the  penalties  pre- 
scribed (as  the  taking  away  of  the 
license)  showed  plainly  that  a  licensed 
retailer  was  intended.  State  v.  Ken- 
nedy, 1  Ala.  31. 

29.  Where  the  statute  prohibited 
keepers,  proprietors,  etc.,  of  inns,  tav- 
erns, etc.,  where  spirituous  liquor  was 
sold,  etc.,  to  permit  offenses  forbidden 
by  other  sections  of  the  statutes 
against  gaming  "to  be  committed  in 
his  house,  or  on  his  premises,"  the 
quoted  words  or  their  equivalent  must 
be  averred  in  the  indictment.  Perez 
v.  State,  4&  Ala.  356. 

30.  An  information  against  a  saloon 
keeper  for  permitting  games  to  be 
played  in  his  saloon  should  allege  the 
names  of  the  persons  who  were  allowed 
to  play,  or  state  that  such  parties  are 
unknown.  Moore  v.  State,  69  Neb. 
653,  96  N.  W.  196.  The  ease  is  based 
on  Davis  v.  State,  7  Ohio  205,  which 
so  held  as  to  persons  permitted  to  play 
generally.  The  weight  of  opinion  seems 
the   other  way,  see  supra,  IV,  C,  6,  j. 

SI.  State  v.  Eouelle,  137  Mo.  App. 
620,  119  S.  W.  55: 

32.  The  words  "adapted,  devised 
and  used"  are  sufficient  to  describe  the 
tables  and  cards  set  up  and  used  for 
playing  games  of  chance  in  defendant's 
dramshop.     It  is  not  necessary  to  use 
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9.  Leasing  Premises  for  Gaming.  —  The  place  should  be  sufficiently 
described  to  show  that  it  is  within  the  jurisdiction.33  The  name  of  the 
tenant  need  not  be  averred.34  The  game  should  be  sufficiently  described 
to  show  that  it  is  of  a  kind  forbidden  by  statute.35 

10.  Pool  Selling,  Bucket  Shops,  Turf  Exchange,  Etc.38  — a.  Du- 
plicity.—  It  is  not  duplicitous  to  charge  that  defendant  carried  on 


both  "devised"  and  "designed." 
State  v.  Sherman,  137  Mo.  App.  70, 
119  S.  W.  479,  distinguishing  State  v. 
Etehman,  184  Mo.  193,  83  S.  W.  978, 
as  being  a  prosecution  under  a  different 
section  of  the  statutes  which  uses  the 
words  "adapted,  devised  and  de- 
signed. ' ' 

33.  Venue  and  Place  of  Contract 
Distinguished. — In  Mohan  v.  State,  42 
Tex.  Crim.  410,  60  S.  W.  552,  an  in- 
dictment for  renting  a  room  for  the 
purpose  and  with  the  knowledge  that 
it  was  to  be  used  as  a  place  for  gam- 
bling, is  held  to  be  defective  which 
reads  "in  said  county  and  state,  said 
James  Mohan  did  rent  to  Jordan  Wag- 
ner a  room  for  the  purpose,  etc." 
Following  Eylar  v.  State,  37  Tex.  Crim. 
257,  39  S.  W.  665,  where  the  indictment 
alleged  "In  the  county  of  Navarro 
and  State  of  Texas,  did  then  and  there 
unlawfully  rent  to,"  etc.  The  theory 
is  that  these  indictments  charge  the 
place  of  the  making  of  the  contract 
but  do  not  allege  that  the  premises 
rented  were  in  the  county  and  state 
and  hence  do  not  lay  the  venue  of  the 
crime. 

34.  Bashinski  v.  State,  123  Ga.  508, 
51  S.  E.  499. 

35.  Eylar  v.  State,  37  Tex.  Crim. 
267,  39  S.  W.  665.  To  same  effect  see 
Meyers  v.  State,  41  Tex.  Crim.  508,  55 
S.  "W.  518. 

36.  Form  of  Indictment  for  Per- 
mitting the  Keeping  of  "Bucket  Shop." 
"The  jurors  of  the  grand  jury  of  the 
state  of  Ohio,  within  and  for  the  body 
of  the  county  of  Coshocton,  impaneled, 
sworn,  and  charged  to  inquire  of  crimes 
and  offenses  committed  within  said 
county  of  Coshocton,  in  the  name  and 
by  the  authority  of  the  state  of  Ohio, 
on  their  oaths  do  find  and  present  that 
John  J.  Murray,  late  of  said  county, 
on  the  1st  day  of  November  in  the  year 
of  our  Lord  one  thousand  nine  hun- 
dred and  eight  in  said  county  of 
Coshocton  and  state  of  Ohio,  and  on 
divers  other  days  and  times  between 
that  day  and  the  1st  day  of  February, 
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A.  D.  1909,  in  said  county  and  state, 
unlawfully  and  knowingly  did  permit 
to  be  kept  in  a  certain  brick  building 
and  erection  of  his,  the  said  John  J. 
Murray,  the  same  brick  building  being 
then  and  fhere  in  the  care  and  pos- 
session of  him,  the  said  John  J.  Mur- 
ray, a  bucket  shop,  office,  and  place 
there  situate,  wherein  he,  the  said 
John  J.  Murray,  permitted  and  suffered 
the  buying  and  selling  of  stocks  of 
divers  railroad  companies,  the  names 
of  which  are  to  the  grand  jury  un- 
known, and  the  buying  and  selling  of 
wheat,  corn,  oats,  and  other  produce 
on  margins  without  any  intention  on 
the  part  of  the  buyer  or  seller  of  re- 
ceiving or  paying  for  the  property  so 
bought,  or  of  delivering  the  property 
so  sold;  and  wherein  he,  the  said  John 
J.  Murray,  permitted  and  suffered  the 
pretended  buying  and  selling  of  such 
property  on  margins;  wherein  divers 
persons  whose  names  are  to  the  grand 
jury  aforesaid  unknown,  bought  and 
sold  such  property,  and  otiered  to  buy 
the  same,  but  did  not  at  the  time  in- 
tend to  receive  the  said  property  so 
purchased,  or  to  deliver  the  property 
so  sold;  and  wherein  the  said  John  J. 
Murray  permitted  and  suffered  said 
divers  persons  to  contract  for  option 
to  buy  and  sell  at  a  future  time,  wheat, 
corn,  oats,  and  stocks  of  such  divers 
railroad  companies,  wherein  such  per- 
sons intended  at  the  time  aforesaid, 
to-wit,  at  the  time  the  contract  for 
such  option  was  entered  into,  to  se- 
cure not  the  article  contracted  for  in 
said  option,  but  the  right  and  privilege 
of  receiving  the  difference  in  money 
between  the  contract  price  of  such 
article  or  commodity  as  set  forth  in 
said  option,  and  for  which  the  option 
was  contracted  for,  and  the  future 
market  price  of  said  article  or  com- 
modity contemplated  in  said  option, 
and  wherein  there  was  no  intention  up- 
on the  part  of  the  buyer  or  seller  of 
receiving  or  paying  for  the  article  or 
commodity,  or  of  delivering  the  article 
or   commodity  for  which  said  option 
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the  business  of  dealing  in  futures  in  several  different  capacities,37  or 
to  state  that  he  was  engaged  "in  the  business  and  employment"  of 
selling  pools,38  or  of  both  "registering  bets  and  selling  pools."39 
An  indictment  may  be  upheld,  which  is  good  as  to  the  conducting  of 
the  business,  though  defective  as  to  the  permitting  of  transactions  for- 
bidden by  the  statute.40 

b.  Allegations  in  Words  of  Statute.  —  Following  the  words  of  the 
statute  has  been  held  sufficient  in  charging  gambling  in  grain  futures.41 
The  charge  should,  however,  be  sufficiently  precise  to  apprise  the  de- 
fendant of  what  he  is  accused.42 

c.  Place.  —  Where  the  statute  contemplates  the  doing  of  acts  only 
in  certain  described  places,  allegations  showing  that  the  acts  were  there 
done  are  required,48  and  it  is  also  under  some  statutes  necessary  to 


was  bought  or  sold,  contrary  to  the 
form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Ohio.  Joseph 
L.  McDowell,  Prosecuting  Attorney." 
State  v.  Murray,  82  Ohio  St.  305,  92 
N.  E.  467. 

37.  State  v.  Beatty  (Miss.),  60  So. 
1016. 

As  to  duplicity  generally,  see  supra, 
IV,  C,  3. 

38.  These  are  substantially  synony- 
mous terms.  Com.  v.  Ferry,  146  Mass. 
203,  15  N.  E.  484. 

39.  These  are  not  distinet  kinds  of 
unlawful  business  but  different  parts  of 
one  transaction,  representing  different 
stages  of  it.  Com.  v.  Ferry,  146  Mass. 
203,  15  N.  E.  484.  See  also  Com.  v. 
Clancy,  154  Mass.  128,  27  N.  E.  1001; 
Com.  v.  Watson,  154  Mass.  135,  27  N. 
E.  1003. 

Assuming  that  the  registering  of  bets 
and  the  selling  of  pools  are  distinct 
offenses,  there  is  no  duplicity  in  alleg- 
ing both  where  the  prosecution  is  for 
keeping  the  room  for  the  doing  of 
these  acts.  Com.  v.  Ferry,  146  Mass. 
203,  15  N.  E.  484;  Com.  v.  Moody,  143 
Mass.  177,  9  N.  E.  511.  See  also  Com. 
v.  Clancy,  154  Mass.  128,  27  N.  E. 
1001;  Com.  v.  "Watson,  154  Mass.  135, 
27  N.  E.  1003. 

40.  State  v.  Corcoran,  73  Vt.  404, 
50  Atl.  1110. 

41.  Fortenbury  v.  State,  47  Ark. 
188,  1  S.  W.  58;  State  v.  Corcoran,  73 
Vt.  404,  50  Atl.  1110.  ' 

Explanation  of  the  terms  "bucket 
shop,"  or  of  the  phrase  "on  margins" 
is  unnecessary.  State  v.  Corcoran,  73 
Vt.  404,  50  Atl.  1110. 

12.  In  a  prosecution  before  a  justice 
for  pool  selling,  a  -warrant  was  criti- 

23 


cised  which  merely  averred  in  general 
terms  that  the  defendant  with  others 
named  therein,  -was  guilty  of  eaeh  and 
all  of  the  acts  forbidden  by  the  statute. 
The  court  says,  "it  would  be  better 
practice  to  state  the  offense  with  more 
precision,"  that  the  accused  may  have 
information  as  to  the  nature  of  the 
offense  with  which  he  is  charged.  The 
prisoner  was  discharged  on  other 
grounds.  Lacey  v.  Palmer,  93  Va.  159, 
24  S.  E.  930. 

So  in  People  v.  Corbalis,  178  N.  Y. 
516,  71  N.  E.  106,  reversing  86  App. 
Div.  531,  83  N.  Y.  Supp.  782,  it  is 
held  that  charging  the  crime  as  con- 
trary to  law  "engaging,  assisting,  aid- 
ing and  abetting  in  pool  selling,  and 
selling  pools  upon  the  result  of  a  trial 
of  and  contests  of  speed  and  power  of 
endurance  of  beasts;"  and  in  the  part, 
purporting  to  state  the  facts  constitut- 
ing the  crime  charged,  to  use  the  same 
language  except  that  the  form  of  the 
verb  is  changed  to  "engage,  aid,  assist 
and  abet,"  does  not  apprise  defendant 
of  the  act  the  people  intended  to  prove. 
The  statute  under  which  defendants 
were  indicted  may  be  violated  in  a 
number  of  different  ways  and  there 
is  nothing  to  show  on  which  way  the 
people  intend  to  rely. 

43.  Under  a  section  making  it  an 
offense  to  communicate,  receive,  ex- 
hibit, or  display  in  any  manner  an 
offer  to  buy  or  sell,  or  any  statements 
or  quotations  of  the  prices  of  property 
with  a  view  to  such  transaction  as  is 
forbidden  in  another  section  creates  an 
offense  accessory  to  the  offense  define'd 
in  the  other  section  and  hence  there 
must  be  an  allegation  that  the  things 
complained  of  were  done  with  a  view 
to  transactions  in  such  a  place  as  is 
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negative  particular  exceptions.44  Otherwise,  however,  only  such  de- 
scription of  the  place  is  required  as  is  necessary  to  properly  lay  the 
venue.45 

d.  Occupation  of  Boom,  Etc.  —  Under  some  statutes  the  occupation 
of  the  room  with  the  prohibited  devices  is  of  the  essence  of  the  offense 
and  must  be  clearly  alleged,46  and  under  other  statutes  it  is  the  per- 
mitting another  to  occupy  which  is  aimed  at,  and  so  must  be  precisely 
averred,  with  the  name  of  the  person  so  permitted.47 

e.  Conducting  the  Forbidden  Place.  —  There  must  be  clear  allega- 
tions that  defendant  actually  conducted  the  place  as  a  place  of  the  kind 
forbidden,  where  the  indictment  is  for  the  conducting,48  but  his  actions 
concerning  the  buying  and  selling  need  not  be  further  particularized 
than  by  the  words  ordinarily  used.49 

f.  Defendant's  Knowledge  and  Intent.  —  Where  the  indictment  is 
for  conducting  the  business,  it  is  not  ordinarily  necessary  to  allege 
that  defendant  did  so  "knowingly,"50  or  with  the  particular  intent 
that  pretended  sales  be  made  therein.61 

g.  Particulars  of  the  Registration  of  Bets  or  Selling  of  Pools.  —  It 


forbidden  by  the  other  section.     State 
v.  McMillan,   69  Vt.  105,   37  Atl.  278. 

44.  Eule  applied  that  excepting 
clause  in  body  of  statute  making  pool 
selling  unlawful,  except  on  certain 
authorized  race-courses,  must  be  neg- 
atived. People  v.  Stedeker,  175  N.  Y. 
57,  67  N.  E.  132,  reversing  75  App.  Div. 
449,  78  N.  Y.  Supp.  316. 

45.  People  v.  Stedeker,  175  N.  Y.  57, 
67  N.  E.  132,  75  App.  Div.  449,  78 
N.  Y.  Supp.  316. 

46.  An  indictment  for  keeping  a 
room  for  the  purpose  of  pool-selling  is 
defective,  which  fails  to  allege  the 
necessary  ingredients  of  the  statutory 
offense,  the  occupation  of  the  room 
with  ooolcs,  papers,  apparatus  or  para- 
phernalia, for  the  purpose  of  recording 
bets  or  wagers.  People  v.  Stedeker, 
175  N".  Y.  57,  67  N.  E.  132,  reversing 
75  App.  Div.  449,  78  N.  Y.  Supp.  316. 
To  same  effect  see  People  v.  Langan, 
196  N.  Y.  551,  90  N.  E.  1164,  affirm- 
ing 116  N.  Y.  Supp.  718;  People  v. 
Gittens,  78  Misc.  7,  137  N.  Y.  Supp. 
670. 

47.  Under  a  subdivision  of  the  stat- 
ute aimed  at  permitting  another  to  use 
and  occupy  premises  for  the  purpose  of 
registering  bets,  the  name  of  such  per- 
son should  be  alleged  or  that  it  was  to 
the  grand  jury  unknown.  State  <o.  Old- 
ham, 200  Mo.  538,  98  S.  W.  497. 

48.  A  count  read  that  defendant 
kept  and  caused  to  be  kept,  "a  bucket- 
shop,  to- wit:  an  office  in  which  said 
bucket-shop,   to-wit:   said    office,    was 
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then  and  there  conducted  and  permitted 
the  pretended  buying  and  selling  of 
stocks,  bonds,  etc.,"  following  the 
words  of  the  statute.  This  was  held 
defective  as  not  directly  charging  the 
defendant  with  conducting  or  permit- 
ting the  business,  that  made  the  office 
a  bucket-shop.  The  charge  is  only 
made  by  inference  and  argument  and 
for  aught  that  appears  in  the  count  the 
business  may  have  been  carried  on  with- 
out defendant's  knowledge  or  consent. 
State  v.  McMillan,  69  Vt.  105,  37  Atl. 
278. 

Compare  State  v.  Corcoran,  73  Vt. 
404,  50  Atl.  1110,  where  a  count  was 
held  sufficient  which  read,  "did  keep 
and  cause  to  be  kept,  a  bucket-shop, 
namely  an  office,  in  which  said  bucket- 
shop  namely  said  office,  the  said  (de- 
fendant) did  then  and  there  conduct 
and  permit  the  pretended  buying  and 
selling  of  stocks,"  etc. 

49.  "Where  defendant  is  charged 
with  conducting  a  bucket-shop,  the  in- 
dictment need  not  state  with  par- 
ticularity what  he  did  with  reference 
to  the  place  or  in  the  way  of  buying  or 
selling,  but  the  keeping  of  the  place 
and  the  buying  and  selling  are  amply 
described  by  the  terms  ordinarily  used. 
State  v.  Corcoran,  73  Vt.  404,  50  Atl. 
1110. 

50.  State  v.  Corcoran,  73  Vt.  404,  50 
Atl.  1110. 

51.  State  v.  Kentner,  178  Mo.  487, 
77  S.  W.  522. 
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is  not  necessary  to  describe  the  method  or  manner  of  registering  bets 
or  selling  pools,52  nor  to  name  the  particular  contests  which  were  made 
the  subject  of  the  gambling.63 

h.  Allegations  as  to  Sales.  —  An  indictment  for  operating  the  busi- 
ness of  dealing  in  futures  on  margins  need  not  aver  that  any  con- 
tracts were  made.54  Whether  the  persons  with  whom  the  pretended 
sales  were  carried  on  must  be  named  and  further  details  given  of  the 
transactions,  alleged,  is  a  matter  on  which  the  courts  are  in  conflict.55 
That  transactions  not  criminal  are  also  within  the  description  of  the 
acts  recited  in  the  indictment  does  not  vitiate  it.56 

i.  Description  of  Devices.  —  A  detailed  description  of  the  apparatus, 
books  and  devices  of  a  pool  room  is  not  required.57 

11.  Being  a  Common  Gambler  or  Frequenting  or  Visiting  Gam- 
bling Places.  —  a.  Duplicity.  —  The  ordinary  rule  that  the  indict- 
ment may  charge  conjunctively  acts  forbidden  disjunctively  is  applied 
in  an  indictment  for  being  a  common  gambler.58 


52.  Com.  v.  Ferry  146  Mass.  203, 
15  N.  E.  484. 

An  information  charging  that  defend- 
ant "received  and  recorded  said  bet," 
construed  with  the  context,  which 
charged  that  defendant  offered  to  bet 
with  the  spectators  or  any  of  them 
at  a  certain  ball  game  that  a  certain 
club  would  not  score  in  a  certain 
inning,  and  that  a  spectator  named  ac- 
cepted the  offer  and  a  bet  was  then 
and  there  made,  sufficiently  charges  an 
offense  under  Penal  Code,  §337a,  which 
reads,  "Every  person  .  .  .  who  records 
or  registers  bets  or.  wagere,  or  sells 
pools  upon '  the  result  of  any  trial  or 
contest  of  skill  ...  or  of  any  lot, 
chance,  casualty,  unknown  or  conting- 
ent event  whatsoever."  People  v. 
Schwartz,  14  Cal.  App.  9,  110  Pac.  969. 

53.  Com.  v.  Perry,  146  Mass.  203,  15 
N.  E.  484. 

54.  State  v.  Beatty  (Miss.),  60  So'. 
1016. 

Nor  need  an  indictment  for  keeping 
a  "bucket  shop"  charge  want  of  in- 
tention, on  the  part  of  other  parties 
than  defendant,  to  carry  out  the  trans- 
action in  good  faith.  State  v.  Corcoran, 
73  Vt.  404,  60  Atl.  1110. 

55.  "It  is  not  necessary  to  allege 
particular  sales  to  persons  named  or 
described  as  unknown,  nor  to  particular- 
ize any  transaction  with  reference  to 
the  special  commodity  made  the  sub- 
ject of  the  pretended  purchase  or 
sale."  State  v.  Corcoran,  73  Vt.  404, 
50  Atl.  1110. 

^  state  v.  Miner,  233  Mo.  312,  135 
o-  W.  483,  it  is  held  the  names  of  the 


customers  ■with  whom  the  pretended 
trades  were  made  should  be  alleged,  or 
that  their  names  were  to  the  grand  jury 
unknown.  The  court  distinguishes  be- 
tween this  offense  and  offenses  such  as 
selling  liquor  unlawfully,  because  there 
the  sale  is  illegal,  no  question  of  the 
character  of  the  act  being  involved. 
"Here  it  is  a  vital  question  whether 
the  act  committed  was  a  real  or  pre- 
tended sale  .  .  .  Ought  not  the  de- 
fendant be  advised  of  the  particular 
transactions,  so  that  he  may  prepare 
upon  the  question  of  bona  fides.  .  .  . 
The  mere  setting  up  a  room  with  the 
appropriate  paraphernalia  is  not  the 
offense.  The  person  setting  up  must 
carry  it  on  by  making  pretended 
trades."  Compare  State  v.  Kentner, 
178  Mo.  487,  77  S.  W.  522.  ' 

56.  State  v.  Corcoran,  73  Vt.  404, 
50  Atl.  1110. 

57.  Com.  v.  Ferry,  146  Mass.  203, 
15  N.  E.  484. 

Description  Held  Sufficient. — State  v. 
Scheffield,  123  La.   271,  48  So.  932. 

58.  An  indictment  was  upheld, 
which  read  "and  on  divers  other  days 
thereafter  and  previous,  found  unlaw- 
fully wandering  about  from  place  to 
place  for  the  purpose  of  gaming,  fre- 
quenting gambling  rooms  and  houses, 
and  in  the  practice  and  habit  of  gam- 
bling and  then  and  there  and  thereby 
gaining  his  livelihood."  The  statute 
read  "whoever,  for  the  purpose  of 
gaming  with  cards  or  otherwise,  tray- 
els  about  from  place  to  place,  or  fre- 
quents   any    place    where    gambling    is 
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b.  Place.  —  No  description  of  the  place  alleged  to  have  been  visited 
or  frequented  is  needed  further  than  to  lay  the  venue,59  with,  of  course, 
the  added  description  of  the  place  which  may  be  necessary  under  some 
statutes,  as  that  it  was  a  place  where  gambling  was  permitted.60 

c.  Occupancy  or  Control  of  House.  —  It  seems  that  the  name  of 
the  person  who  permitted  the  gaming  need  not  be  alleged  in  a  prosecu- 
tion for  frequenting  a  house  for  the  purpose  of  gaming.61 

d.  Time.  —  The  precise  time  of  the  offense  of  being  a  common 
gambler  need  not  be  alleged,62  and  it  may  be  charged  as  having  been 
committed  on  a  certain  day  without  a  continuendo.63  It  is  sufficient  to 
charge  "visit"  instead  of  the  statutory  word  "visits"  in  an  indict- 
ment for  visiting  a  gambling  house.64 

e.  Description  of  Defendant.  —  The  words  of  the  statute  being 
definative  of  a  class  against  which  the  penalty  is  directed,  the  informa- 
tion must  bring  defendant  within  the  prescribed  class.65 

f.  Defendant's  Knowledge.  —  Except  where  the  statute  makes  de- 


permitted,  or  engages  in  gambling  for 
a  livelihood,  is  a  common  gambler." 
Ind.  Burns'  St.,  1901,  §2180.  Bickel  v. 
State,  32  Ind.  App.  656,  70  N.  E.  548. 
As  to  duplicity  generally,  see  supra, 
IV,  C,  3. 

59.  State  v.  Bridgewater,  171  Ind.  1, 
85  N.  E.  715.  See  also  State  v.  Derry, 
171  Ind.  725,  86  N.  E.  482,  reversing 
171  Ind.  18,  85  N.  E.  765. 

60.  An  averment  in  an  affidavit 
charging  frequenting,  etc.,  that  the 
place  was  "where  gambling  was  then 
permitted"  is  not  an  allegation  of 
mere  conclusion  or  inference,  but  is 
an  averment  of  fact.  Howard  v.  State, 
64  Ind.  516. 

A  complaint  and  information  is  suffi- 
cient, which  charges  defendant  in  the 
words  of  the  statute,  with  unlawfully 
and  knowingly  going  into  and  remain- 
ing at  a  place  where  a  game  of  cards 
was  being  played,  which  was  not  at  a 
private  residence  occupied  by  a  family, 
and  that  he  knew  that  said  game  was 
being  played.  Barfield  v.  State,  62  Tex. 
Crim.  400,  137  S.  W.  920. 

61.  Howard  v.  State,  64  Ind.  516. 

62.  Courtney  v.  State,  5  Ind.  App. 
356,  32  N.  E.  335. 

63.  State  v.  Groves,  21  E.  I.  252,  43 
Atl.   181. 

64.  Roberts  v.  State,  25  Ind.  App. 
366,  58  N.  E.  203.  The  court  con- 
strues the  statute  to  cover  one  visit 
in  view  of  the  legislative  change  made 
therein  subsequent  to  a  decision  by  the 
supreme    court   that    the    word    "fre- 
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quents"  as  used  in  a  former  statute 
required  sufficient  visiting  to  be 
"something  akin  to,  or  in  the  nature 
of  a  habit."  See  Green  v.  State,  109 
Ind.  175,  9  N.  E.  781. 

65.  State  v.  Hardwick,  63  Wash.  35, 
114  Pac.  873,  following  State  v.  Smith, 
58  Wash.  235,  108  Pac.  618;  State  v. 
Gaasch,  56  Wash.  381,  105  Pac.  817, 
which  so  construed  a  former  statute, 
Bern.  &  Ball.  Cede,  §29'31,  which  read, 
"Any  person  who  shall  .  .  .  either  as 
owner,  proprietor,  employe,  or  assist- 
ant, or  in  any  manner  whatsoever, 
whether  for  hire  or  not  .  .  .  shall  be 
guilty  of  a  felony,"  etc.  Compare  In 
re  Dietrick,  32  Wash.  471,  73  Pac.  506. 

Wash.  Bern.  &  Ball.  Code,  §2469; 
Laws  1909,  p.  955,  §217,  reads:  "Every 
person  who  shall  open,  conduct,  carry 
on  or  operate,  whether  as  owner,  man- 
ager, agent,  dealer,  clerk,  or  employee, 
and  whether  for  hire  or  not,  any  gam- 
bling game  or  game  of  chance,  played 
with  cards,  dice,  or  any  other  device, 
or  any  scheme  or  device  whereby  any 
money  or  property,  or  any  representa- 
tive of  either,  may  be  bet,  wagered  or 
hazarded  upon  any  chance,  or  any  un- 
certain or  contingent  event,  shall  be  a 
common  gambler,  and  shall  be  punished 
by  imprisonment  in  the  state  peniten- 
tiary for  not  more  than  five  years." 
An  information  under  this  statute  must 
allege  defendant's  relation  as  owner, 
proprietor,  employe,  or  as  assistant  to 
one  who  sustains  a  proscribed  relation 
to  the  game,  and  it  is  not  sufficient  to 
say  that  defendant  merely  played  or 
sat  in  the  game. 
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fendant's  knowledge  an  element  of  the  offense,  it  is  not  necessary  to 
allege  scienter.68 

g.  Defendant's  Purpose.  —  In  an  indictment  for  visiting  a  gambling 
house,  defendant's  purpose  need  not  be  alleged,67  except  where  the 
statute  makes  it  one  of  the  ingredients  of  the  offense.63 

h.  That  Defendant  Did  Play.  —  Under  a  statute  forbidding  fre- 
quenting for  the  purpose  of  playing,  it  has  been  held  unnecessary  to 
specifically  aver  that  defendant  actually  did  play.69 

i.  Description  of  Game.  —  In  an  indictment  for  being  a  common 
gambler,  it  has  been  held  necessary  to  allege  some  description  of  the 
games  played.70 

12.  Allowing  Minor  To  Gamble.71  —  An  indictment  for  permitting 
a  minor  to  play  and  bet  on  a  gaming  table  exhibited  by  defendant 
need  not  allege  that  the  playing  was  for  money  or  other  valuable 
thing.72 

D.  Variance.  —  1.  General  Rules  Obtain.  —  It  is  undoubtedly 
the  rule  that,  as  in  other  prosecutions,  one  cannot  be  convicted  of  a 
crime  other  than  that  with  which  he  has  been  specifically  charged.73 
This  rule  has  not  been  abrogated  by  the  statutory  provision  regarding 
liberal  construction.7*  It  has,  however,  been  held  under  some  statutes 
that  defendant  can  be  convicted  of  a  lesser  crime  necessarily  involved 
in  the  greater  one  charged.75 


66.  State  v.  Bridgewater,  171  Ind.  1, 
85  N.  E.  715.  See  also  State  v.  Derry, 
171  Ind.  725,  86  N.  E.  482,  reversing 
171  Ind.  18,  85  N.  E.  765. 

67.  State  v.  Bridgewater,  171  lnd. 
1,  85  N.  E.  715.  See  also  State  v.  Derry, 
171  Ind.  725,  8&  N.  E.  482,  reversing 
171  Ind.  18,  85  N.  E.  765. 

68.  The  statutory  words  "for  the 
purpose  of  gaming  with  cards  or  other- 
Wise"  are  a  necessary  ingredient  of  the 
offense  of  unlawfully  frequenting  a 
place  where  gambling  is  permitted  and 
must  be  alleged.  State  v.  Allen,  69 
Ind.  124. 

Compare,  Courtney  v.  State,  5  Ind. 
App.  356,  32  N.  E.  335,  where  it  was 
held  proper  to  admit  evidence  of  gam- 
bling at  places  other  than  that  laid  in 
the  indictment,  to  show  defendant's  in- 
tent. 

69.  Howard  v.  State,  64  Ind.  516. 

70.  That  is,  if  the  gaming  was  with 
cards,  the  indictment  should  so  state, 
or  the  indictment  should  charge  some 
one  or  more  acts  which  are  charac- 
terized by  the  statutes  of  the  state  as 
gaming.  Bickel  v.  State,  32  lnd.  App. 
656,  70  N.  E.  548. 

But  having  alleged  frequenting  for 
the  purpose  of  gaming  with  cards,  the 
particular  game  need  not  be  specified. 
Howard  v.  State,  64  Ind.  516. 


71.  Permitting  minors  to  frequent 
pool  halls,  saloons,  etc.,  and  to  play  on 
public  pool  tables,  billiard  tables,  etc., 
set  the  titles  "Infants;"  "Intoxicat- 
ing Liquors." 

72.  That  is  implied  by  the  word 
"bet."  The  statute  reads  "allow  a 
minor  to  bet."  Martin  v.  State,  71 
Miss.  87,  14  So.  530. 

73.  Blum  v.  .State  (Tex.  Crim.),  47 
S.  W.  1002. 

Where  several  distinct  crimes  against 
the  gaming  statutes  have  been  alleged, 
the  proof  should  be  confined  to  one. 
Fields  v.  Territory,  1  Wyo.  78. 

Where  an  indictment  charges  the 
setting  up  and  keeping  of  different  de- 
vices, the  state  may  be  required  to 
elect  upon  which  it  will  base  the  prose- 
cution, when  the  evidence  shows  that 
the  devices  were  not  kept  and  set  up 
as  part  of  the  same  transaction.  State 
v.  Jackson,  242  Mo.  410,  146  S.  W.  1166. 

74.  Nelson  v.  United  States,  28  App. 
Cas.  (D.  C.)   32. 

Hence  where  the  bet  was  charged  to 
be  money,  proof  that  it  was  bank  notes 
would  not  support  a  conviction.  John- 
ston v.  State,  Mart.  &  Yerg.  (Tenn.) 
129.  See  also  Anthony  v.  State,  4 
Humph.   (Tenn.)   83. 

75.  In  State  v.  Way,  76  Kan.  928, 
93  Pac.  159,  it  is  held  that  one  charged 
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2.  Playing  and  Betting.  —  a.  Place.  —  Even  where  an  allegation 
of  a  particular  public  place  is  unnecessary,  having  been  charged  it 
must  be  proved  as  laid.73 

b.  Time.  —  Since  the  time  of  the  offense  is  not  material,  the  con- 
viction may  be  based  on  proof  of  commission  at  any  time  within  the 
statute  of  limitations,77  and  previous  to  the  finding  of  the  indictment.78 

c.  Persons  Playing.  —  Where  persons  are  jointly  charged  with  the 
offense,  and  it  is  not  alleged  that  others,  or  unknown  persons  par- 
ticipated, the  conviction  of  one  cannot  be  sustained  on  proof  of  his 
having  played  with  persons  not  jointly  indicted  with  him  ;79  but  where 
it  is  alleged  that  persons  unknown  played,  the  conviction  need  not  be 
based  on  proof  of  playing  with  his  co-defendants  only.80 

d.  Name  or  Description  of  Game.  —  Where  a  particular  game  is 
named,  the  conviction  can  only  be  on  proof  of  the  playing  of  that 
game,81  but  where  several  are  named  conviction  may  be  on  proof  of 


with  setting  up  and  maintaining  a  gam- 
bling device  and  inducing,  soliciting 
and  permitting  persons  to  bet  and  play 
with  and  by  means  of  said  gambling 
devices,  may  be  convicted  of  the  lesser 
crime  of  "betting  money  on  a  game 
of  chance  ...  at  a  place  where  per- 
sons were  accustomed  to  resort  for  gam- 
bling purposes." 

Under  an  indictment  intended  to 
charge  the  greater  offense,  but  which 
is  so  framed  as  to  include  only  the 
lesser,  defendant  may  be  convicted  of 
the  latter.  State  v.  Gaasch,  56  Wash. 
381,  105  Pac.  817;  State  v.  Preston, 
49  Wash.  298,  95  Pac.  82.  See  also 
State  v.  Smith,  58  Wash.  235,  108  Pac. 
618. 

76.  McAllister  v.  State,  55  Tex. 
Crim.  264,  116  S.  W.  582. 

But  where  under  the  indictment, 
whether  the  gaming  was  at  a  public 
house  or  a  public  place,  or  a  house 
where  spirituous  liquors  were  sold,  is 
the  fact  on  which  the  guilt  or  in- 
nocence of  defendant  depends,  the 
prosecutor  need  not  elect  which  char- 
acter he  will  endeavor  to  stamp  upon 
the  house.  Until  evidence  is  given  of 
different  acts  of  gaming,  no  case  for 
election  exists.  Smith  v.  State,  52  Ala. 
384.  Compare  Wickard  v.  State,  109 
Ala.  45,  19  So.  491. 

77.  Wingard  v.  State,  13  Ga.  396; 
Washington  v.  State  (Tex.  'Crim.),  50 
S.  W.  341. 

78.  Medio*  v.  State,  18   Ark.   363. 

79.  Hubbard  v.  State,  123  Ga.  17, 
51  S.  E.  11;  Pullen  v.  State,  116  Ga. 
555,  42  S.  E.  774;  Woody  v.  State,  113 
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Ga.  927,  39  S.  E.  297;  State  v.  Bush- 
ing, 2  Nott.  &  McC.   (S.  0.)  560. 

Where  parties  are  jointly  indicted 
and  eharged  with  playing  "at  a  game 
of  cards,"  there  is  a  fatal  variance 
where  the  proof  shows  that  they  did 
not  all  play  together  at  the  same  game, 
but  that  there  were  two  games  and 
some  defendants  participated  in  one  and 
some  in  the  other.  Townsend  v.  State, 
137  Ala.  91,  34  So.  382;  Lindsey  v. 
State,  48  Ala.  169. 

Indictment  Held  Not  To  Charge  Joint 
Offense  Within  This  Rule. — In  Lea  v. 
State,  64  Miss.  294,  1  So.  244,  it  is 
held  that  an  indictment  charging 
"That  Beck  Lea,  Mose  Lumpkin,  Oelia 
Pryor  and  Mary  Pryor,  late  of  said 
county,  on  the  12th  of  April,  1886,  in 
said  county  unlawfully  did  play  at  a 
certain  game  and  games  of  dice  for 
money,  to-wit,  for  the  sum  of  ten  cents, 
and  for  other  sums  of  money,  and  for 
other  things  of  value,  to  the  grand 
jurors  unknown,"  etc.,  charges  the  de- 
fendants severally  with  the  commission 
of  separate  and  distinct  'offenses  and 
not  with  the  commission  of  the  same 
offense.  Hence  a  conviction  may  be 
based  on  playing  with  other  parties 
than  those  named.  Following  Straw- 
hern  v.  State,  37  Miss.  422. 

80.  Grant  v.  State,  89  Ga.  393,  15 
S.  E.  488. 

81.  Ala.— Smith  v.  State,  52  Ala. 
384;  Cochran  v.  State,  30  Ala.  542.  See 
also  Wickard  v.  State,  109  Ala.  45,  1» 
So.  491.  S.  C— State  v.  Robinson,  40 
S.  O.  553,  18  S.  E.  891.  Tex.— Arre- 
dondo  v.  State,  58  Tex.  Crim.  145,  124 
S.  W.  930,  following  Chancellor  v.  State, 
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either.82  If  the  game  named  and  proved  comes  within  the  description 
of  the  particular  statute  on  which  the  indictment  is  based,  it  is  no 
objection  that  the  particular  game  was  within  the  prohibition  of  an- 
other section  also.83 

e.  Wager,  Etc.  —  Under  some  statutes  a  distinction  is  made  between 
playing  at  cards  and  betting  thereon,  and  therefore  the  allegation  of 
the  one  is  not  supported  by  proof  of  the  other.84  One  charged  with 
playing  for  money  cannot  be  convicted  on  proof  merely  that  he  played 
and  others"  wagered  on  the  result.85  Though  not  a  necessary  averment, 
an  allegation  that  money  was  bet  must  be  proved  as  laid,86  and  a  charge 
of  playing  for  money  is  not  supported  by  proof  of  playing  for  prop- 
erty.87 It  is  not  necessary  to  prove  the  loss  of  the  exact  amount  alleged 
to  have  been  bet.88 

3.  Conducting  a  Game.  —  a.  Time.  —  The  offense  is  a  continuing 
one  and  need  not  be  proved  strictly  as  of  the  day  alleged.89 

b.  Principals  and  Accessories.  —  One  charged  as  a  principal  cannot 
be  convicted  on  proof  that  he  was  an    accessory    before    the    fact.90 

c.  Persons  Playing.  —  The  indictment  having  alleged  the  playing 
generally  proof  is  not  restricted  to  the  particular  persons  named.91 

d.  Name  or  Description  of  Game.  —  Where  the  indictment  counts 
specifically  upon  a  designated  game,  the  conviction  must  rest  on  proof 
that  the  particular  game  specified  was  played,92  but  the  game  having 


52  Tex.  Crim.  464,  107  S.  W.  823;  Aver- 
heart  v.  State,  30  Tex.  Crim.  651.  See 
also  Williams  v.  State  (Tex.  Crim.), 
43  S.  W.  987.  Va.— Windsor  v.  Com., 
4  Leigh  680,  even  though  it  was  not 
necessary  to  allege  the  game  by  name. 
'  82.  Under  an  indictment  charging 
playing  with  "cards,  dice,  and  balls," 
a  conviction  may  be  had  on  proof  of 
playing  with  either.  Hubbard  v.  State 
123  Ga.  17,  51  S.  E.  11. 

"Where  the  accusation  charged  that 
the  defendant  played  at  a  game  of  five- 
up  or  other  game  played  with  cards, 
counsel  for  the  state  could  not  be 
forced  to  elect  on  which  game  he  would 
base  the  prosecution. ' '  Hinton  v.  State, 
68  Ga.  322.  See  also  Wingard  v.  State, 
13  Ga.  396. 

83.  Gibboney  v.  Com.,  14  Gratt. 
(Va.)  582. 

84.  Ford  v.  State,  133  Ala.  81,  26 
So.  503.  See  also  Euss  v.  State,  138 
Ala.  1,  35  So.  107. 

But  a  conviction  under  an  indict- 
ment for  "playing"  faro  is  upheld  in 
State  v.  McDaniel,  20  Ore.  523,  26  Pac. 
837,  on  evidence  that  defendant  "bet" 
at  the  game  which  was  set  up,  carried 
on  and  dealt  by  others.  See  also  State 
».  Adams,  20  Ore.  525,  26  Pac.  837. 
To  same  effect  see  State  v.  Light,  17 
Ore.  358,  21  Pac.  132. 


85.  Under  an  indictment  for  playing 
a  game  for  money,  there  can  be  no 
conviction  on  proof  merely  that  de- 
fendants played  the  game  and  others 
wagered  on  the  result,  the  players  mak- 
ing no  wager.  Strawhern  v.  State,  37 
Miss.  422. 

One  indicted  for  betting  at  a  certain 
pool  table  cannot  be  convicted  on  evi- 
dence showing  only  that  others  bet  on 
the  game  in  which  he  played,  or  pail 
the  table  fees  of  those  who  lost  the 
game.  Tinker  v.  State,  58  Tex.  Crim. 
321,  135  S.  W.  890. 

86.  Melton  v.  State,  58  Tex.  dim. 
86,  124  S.  W.  910. 

87.  State  v.  Young,  163  Mo.  App. 
88,  146  S.  W.  70. 

88.  Medloek  v.  State,  18  Ark.  363. 

89.  State  v.  Lawson,  239  Mo.  591, 
145  S.  W.  92,  following  State  v.  Lee, 
228  Mo.  480,  128  S.  W.  987. 

90.  Oerter  v.  State,  57  Neb.  135,  77 
N.  W.  367. 

Except  where  the  distinction  between 
principal  and  accessories  has  been 
abolished.  See  State  v.  Briggs,  84 
Minn.  357,  87  N.  W.  937. 

91.  State  v.  Lawson,  239  Mo.  591, 
145  S.  W.  92,  following  State  v.  Lee, 
228  Mo.  480,  128  S.  W.  987. 

92.  State  v.  Eadmilovich,  40  Mont. 
93,  105  Pac.  91.    Compare  Buckalew  v. 
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been  described  by  its  statutory  name,  its  further  description  may  be 
considered  as  surplusage.93 

4.  Permitting  Gaming  on  Premises.  —  a.  Place.  —  It  has  been 
held  that  the  place  having  been  particularly  designated  must  be  proved 
as  laid.9* 

b.  Time.  —  The  prosecution  is  not  held  to  strict  proof  as  to  the 
time  of  the  offense  being  on  the  date  alleged.95 

c.  The  Keeping  or  Maintaining.  —  Under  an  allegation  charging 
keeping  and  maintaining  defendant  may  be  convicted  on  proof  of 
either.96  One  charged  as  principal  may  be  convicted  on  evidence  show- 
ing that  his  keeping  was  as  agent  only.97 

d.  Persons  Resorting.  —  The  names  of  the  persons  resorting  to  de- 
fendant's gaming  house  are  mere  matters  of  description  and  need  not 
be  strictly  proved  as  laid.98 

5.  Innkeeper  Permitting.  —  Having  alleged  the  game  was  played 
by  certain  named  persons,  "and  divers  other  persons  to  the  grand 
jurors  unknown,"  defendant  may  be  convicted  though  the  persons 
named  are  not  shown  to  have  played.99 

6.  Bucket  Shops,  Pool  Rooms,  Etc.  —  a.  Place.  —  Where  the  in- 
dictment is  against  the  keeping  of  a  pool  room  as  a  public  nuisance, 
the  place  must  be  proved  as  laid.1 

b.  Time.  —  Though  the  exact  time  is  not  usually  material,  the  proof 
must  show  that  defendant  was  present  at  the  time  proved.2 

c.  Conducting,  Etc.  —  One  indicted  as  owner  and  occupier  of  a 
building  where  a  "bucket  shop"  was  permitted  to  be  kept,  may  be  con- 


State,  62  Ala.  334,  where  it  is  held  in- 
dictment for  running  a  lottery  is  not 
supported  by  proof  of  running  a  gam- 
ing table. 

93.  People  v.  Cosset,  93  Cal.  641,  29 
Pac.  246. 

94.  People  v.  Lewis,  140  111.  App. 
493.  See  also  O'Leary  v.  People,  88 
111.  App.  60. 

95.  Haynes  v.  State  (Tex.  Crim.), 
56  S.  "W.  923.  But  see  State  v.  Pres- 
cott,  33  N.  H.  212. 

In  a  prosecution  for  running  a  gam- 
bling house,  evidenee  may  be  intro- 
duced to  show  that  gambling  had  been 
carried  on  in  the  house  prior  to  the 
date  laid  in  the  information.  This  to 
explain  the  character  of  the  house  and 
the  intent.  Chase  v.  People,  2  Colo. 
509. 

96.  Assuming  that  the  words  are  not 
synonymous.  Bryan  v.  State,  120  Ga. 
201,  47  S.  W.  574. 

97.  The  statute  reads,  "Whoever 
acts  as  servant,  clerk,  agent,  or  em- 
ploye of  any  person  in  the  violation  of 
the  preceding  section,  shall  be  punished 
in  the  manner  and  to  the  extent  there- 
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in  mentioned."  This  has  the  effect 
to  make  all  concerned  in  the  keeping 
liable  as  principals.  McBride  v.  State, 
39   Fla.   442,   22  So.   711. 

98.  Lord  v.  State,  16  N".  H.  325, 
where,  under  an  indictment  reading  "a 
certain  common  ill-governed  and  disor- 
derly gaming-house  unlawfully  did 
keep  and  maintain,"  etc.,  it  was  held 
that  the  matters  as  to  permitting  evil 
persons  to  resort,  etc.,  were  matters  of 
description  and  need  not  be  strictly 
proved. 

99.  Com\   v.   Price,   8    Leigh    (Va.) 


757. 

1. 
S.  W 

2. 
Supp 


Ehrlich  v.  Com.,  131  Ky.  680,  115 

797. 

In  People  v.  Shannon,  83  K.  Y. 
1061,  applying  the  rule  that 
though  time  is  not  usually  of  the  es- 
sence, and  so  need  not  be  proved  strict- 
ly as  laid,  yet  the  other  elements  of 
the  offense  must  not  be  missing  on  the 
date  proved,  the  court  refused  to  up- 
hold a  conviction  for  pool  selling  on  a 
date  other  than  that  alleged,  where  it 
did  not  appear  defendant  was  present 
on  the  occasions  proved. 
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victed  on  proof  that  lie  conducted  the  place  himself,3  but  where  the 
statute  is  aimed  at  different  classes  one  charged  as  principal  cannot 
be  found  guilty  as  agent.4 

7.  Common  Gambler.  —  The  offense  of  being  a  common  gambler  is 
properly  established  by  proof  of  acts  of  gambling  prior  to  the  date 
alleged.5 

B.  Trial.  —  1.  Province  of  Court  or  Jury.  —  a.  Use  of  Place. 
Whether  a  particular  place  was  used  for  gambling  is  a  question  of 
fact  for  the  jury,6  as  is  the  question  whether  it  was  resorted  to  for 
illegal  gaming.7 

b.  Character  of  Place.  —  Whether  a  particular  place  was  a  public 
place  is  a  question  of  fact  for  the  jury.8 

c.  Occupancy  of  Place.  —  The  question  as  to  whether  defendant 
kept  the  place  alleged  is  for  the  jury,9  as  is  the  character  and  extent 
of  his  occupancy.10 

d.  Knowledge  of  Illegal  Use  by  Tenant.  —  The  knowledge  that  de- 
fendant, charged  with  leasing,  had  of  the  use  to  which  his  tenant  was 
putting  the  premises,  is  a  question  of  fact.11 

e.  Game  Played.  —  It  is  clearly  for  the  jury  to  determine  from 
the  evidence  whether  the  defendant  was  in  fact  playing  the  game 
alleged.12  The  broad  rule  has  been  laid  down  that  the  court  should 
instruct  what  constitutes  the  game  charged  to  have  been  played  or 
conducted,  and  that  the  jury  should  then  determine  whether  the  game 
played  was  the  one  charged.13 


3.  State  •».  Murray,  82  Ohio  305,  92 
N.  E.  467.  ' 

4.  Under  a  statute  making-  liable 
three  classes  of  persons  who  carry  on 
"bucket-shops,"  i.  e.,  "principals," 
"agents"  and  "employes,"  one 
charged  as  principal  cannot  be  found 
guilty  on  proof  "that  he  was  merely 
acting  as  agent  for,  or  was  an  employe ' ' 
of,  a  proprietor  corporation  in  whose 
name  the  business  was  done.  State  v. 
Hiner,  233  Mo.  312,  135  S.  W.  483. 

5.  Though  the  offense  be  charged  as 
of  a  certain  day  and  without  a  con- 
timtendo,  it  is  proper  to  convict  on 
proof  of  gambling  prior  to  that  date 
since  the  offense  convicts  in  having 
acquired  that  character  by  acts  of 
gambling,  three  or  more  acts  being 
necessary  for  conviction.  State  v. 
Groves,  21  E.  I.  252,  43  Atl.  181.  Com- 
pare State  v.  Melville,  11  E.  I.  417. 

6.  Roberts  v.  State,  25  Ind.  App. 
»66,  58  N.  E.  203,  following  Armstrong 
».  State,  4  Blackf.  (Ind.)  247;  Euh  v. 
Com.,  141  Ky.  585,  133  S.  "W.  219. 

7.  Com.  v.  Baker,  155  Mass.  287,  29 
N.  E.  512.  ' 

8.  Boom  rented  as  "club  roam." 
Jacobson  v.  State,  55  Ala.  151. 


Bedroom. — Cartiledge  v.  State,  132 
Ala.  17,  31  So.  553;  Johnson  v.  State, 
75  Ala.  7.  See  also  Jacobson  v.  State, 
55  Ala.  151;  Coleman  v.  State,  20  Ala. 
51. 

Private  House. — Ferrell  v.  City  of 
Opelika,  144  Ala.  136,  39  So.  249;  Jack- 
son v.  State,  117  Ala.  155,  23  So.  47; 
Nickols  v.  State,  111  Ala.  58,  20  So. 
564;  Thompson  v.  State,  99  Ala.  173, 
13  So.  753. 

9.  Com.  v.  Baker,  155  Mass.  287,  29 
N.  E.  512. 

10.  It  is  one  of  fact  for  the  jury  to 
determine  from  the  circumstances 
shown,  and  is  not  one  purely  of  law, 
determinable  by  the  court  on  construc- 
tion of  the  terms  of  defendant's  con- 
tract of  leasing.  Ford  v.  State,  86 
Miss.  123,  38  So.  229. 

11.  People  v.  Viskniskki,  155  111. 
App.  292. 

12.  Henderson  v.  State,  59  Ala.  89. 

13.  People  v.  Gossett,  93  Cal.  641, 
29  Pac.  246;  People  v.  Carroll,  80  Cal. 
153,  22  Pac.  129;  People  v.  Sam  Lung, 
70  Cal.  515,  11  Pac  678;  People  v.  Ah 
Oon,  56  Cal.  188. 

Compare  State  v.  Gray,  19  Mont.  206, 
47  Pac.  900,  which  was  a  prosecution 
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2.  Instructions.  —  a.  General  Rules  Obtain.  —  The  general  rules 
governing  instructions  are  of  course  applicable.1*  Therefore  the  in- 
structions must  not  be  argumentative,15  must  not  assume  defendant's 
guilt,16  must  be  clearly  stated,17  must  accurately  state  the  elements 
of  the  offense,18  and  must  not  charge  on  the  evidence,  in  jurisdictions 
where  that  is  forbidden.19 

b.  Charging  on  Allied  Statutes.  —  Owing  to  the  Interdependency 
of  the  various  sections  of  the  statutes,  considerable  liberality  is  allowed 
in  the  matter  of  reading  allied  sections  of  the  statute  defining  par- 
ticular acts  of  gambling,  etc.,  which  defendant  is  not  charged  with 
committing.20 

c.  Defining  Terms.  —  In  a  prosecution  for  permitting  gambling  on 
one's  premises,  it  has  been  held  that  defendant  is  entitled  to  a  defini- 


for  conducting  a  game  without  a  li- 
cense. It  was  admitted  that  the  stat- 
utes did  not  mention  the  game  "fan 
tan,"  though  it  might  fall  within  the 
general  description  of  games  mentioned 
therein.  But  the  court  says,  "We  can- 
not be  expected  to  judicially  know  that 
it  is  a  prohibited  game.  True,  there 
is  a  lucid  explanation  of  the  game  of 
'fan  tan'  by  Judge  Deady  in  the  case 
of  In  re  Lee  Tong,  9  Sawy.  333,  18  Fed. 
253,  but,  in  our  opinion  the  proper  way 
to  ascertain  the  facts  concerning  the 
methods  of  playing  the  game,  and  the 
object  thereof,  is  on  the  trial,  where 
witnesses  may  testify  to  such  facts." 

Whether  or  not  a  game  as  played  was 
a  "banking  game"  (State  v.  Eabb,  130 
La.  370,  57  So.  1008),  or  a  game  "of 
like  kind"  with  those  named  in  the 
statute  (Oom.  v.  Wyatt/6  Band.  (Va.) 
694),  and  whether  "policy"  was  a  form 
of  illegal  gaming  is  for  the  jury.  Com. 
v.  Baker,  165  Mass.  287,  29  N.  E.  512. 

14.  See  the  title  "Instructions." 
For  example  of  approved  charge,  de- 
fining the  offense,  degree  of  proof,  etc., 
on  crime  of  setting  up  and  keeping  a 
game,  see  Eice  v.  State,  3  Kan.  135. 
The  supreme  court  says  this  charge  "is 
full,  clear,  comprehensive  and  in  ex- 
cellent judicial  taste." 

15.  Example  of  argumentative  in- 
struction, see  Butler  v.  State,  2  Ga. 
App.  397,  58  S.  E.  <685. 

16.  Instruction  Upheld  as  Not  As- 
suming Defendant's  Guilt. — An  instruc- 
tion "that  the  law  does  not  tolerate 
any  subterfuge  in  violation  of  its  penal 
and  gaming  laws;  and  in  this  case,  if 
you  believe  from  the  evidence  that  the 
defendant  employed  any  person  to 
watch  a  machine  of  the  description 
charged  in  the  information,  and  that 
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there  was  money  lost  and  won  upon  it, 
you  will  be  authorized  to  convict  the 
defendant,"  is  not  objectionable  as 
assuming  "that  the  defendant  was 
using  a  subterfuge  to  violate  the  law, 
but  simply  declared  that  the  law 
'would  not  tolerate  any  subterfuge,' 
and  left  the  jury  to  say  whether  the 
defendant  used  a  subterfuge.  There 
was  no  dispute  about  the  facts."  [The 
particular  statute  under  which  the 
prosecution  was  had  forbids  being  di- 
rectly or  indirectly  interested  in  a 
gaming  device.]  Jeffries  v.  State,  61 
Ark.  308,  32  S.  W.  1080. 

17.  Instruction  Properly  Rejected  as 
Being  Confused. — Martin  v.  State,  2 
Ala.  App.  175,  5&  So.  64. 

Instructions  Confusedly  Stated  Up- 
held as  Not  Misleading.— Groves  v. 
State,  123  Ga.  570,  51  S.  E.  627;  Com. 
v.  Ferry,  146  Mass.  203,  15  N.  E.  484. 

Verdict  Reversed  Because  "Keep- 
ing" Confusedly  Stated.— State  0. 
Washington,  242  Mo.  401,  146  S;  W. 
1164;  State  v.  Jackson,  242  Mo.  410, 
146  S.  W.  1166. 

18.  Defendant  Entitled  To  Charge 
Covering  the  Elements. — Jones  v.  State, 
80  Miss.  181,  31  So.  581. 

Instruction  Upheld  as  Properly  Charg- 
ing Defendant's  Control.— Eice  v.  State, 
3  Kan.  135. 

19.  Instruction  Upheld  as  Not  Be- 
ing Charge  on  Facts.— State  v.  Lane, 
82  S.  C.  144,  63  S.  E.  612. 

20.  Toll  v.  State,  40  Fla.  169,  23 
So.  942.  . 

The  court  in  instructing  the  jury 
properly  read  both  sections  in  defining 
the  crime,  though  defendant  was  only 
being  tried  for  offense  described  m  one 
where  that  one  referred  to  the  other. 
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tion  of  the  words  "suffer"  and  "permit,"21  but  that  the  terms  "occu- 
pation" and  "control"  need  no  further  definition,  though  a  lease  was 
involved.22  In  a  prosecution  for  illegal  pool  selling  the  court  need 
not  define  what  constitutes  "betting."23 

d.  Describing  Devices.  —  Defendant  may  be  entitled  to  an  instruc- 
tion on  what  is  and  what  is  not  a  gambling  device.24 

3.  Argument  of  Counsel.  —  It  is  proper  for  the  prosecuting  attor- 
ney to  comment  upon  the  interest  of  one  of  defendant's  witnesses, 
who  stands  indicted  for  gaming  at  the  same  time  and  place  as  that 
charged  against  defendant.25 

F.  Verdict,  Judgment  and  Sentence.  —  1.  General  Verdict  Suf- 
ficient.—  A  general  verdict  of  "guilty"  or  "not  guilty"  is  all  that 
is  required,  but  additional  words  descriptive  of  the  offense  have  been 
treated  as  surplusage,  where  the  sentence  to  be  imposed  is  not  thereby 
rendered  uncertain.26 

2.  Verdict  Sustained  Where  One  Count  Proved.  —  The  usual  rule 
obtains  that  where  but  one  offense  is  charged,  the  counts  varying  but 
in  the  method  of  commission,  a  general  verdict  of  guilty  is  sufficient, 
if  the  evidence  supports  one  count.27    A  verdict  of  guilty  as  to  a  mis- 


state v.  Turner,  87  Kan.  449,  124  Pac. 
424. 

An  instruction  "There  is  no  crime 
to  play  at  dice  for  amusement  at  a 
place  private  in  its  use,  but  to  allow 
money  to  be  staked  on  the  game  is 
gambling"  is  proper  as  the  court  is 
only  seeking  in  general  terms  to  en- 
able the  jury  to  see  what  was  and 
what  was  not  gambling.  State  v.  Rob- 
inson, 40  S.  C.  553,  18  S.  E.  891. 

21.  Bunnell  v.  Com.,  30  Ky.  L.  Eep. 
491,  99  S.  W.  237,  followed  in  Euh 
e.  Com.,  141  Ky.  585,  133  S.  W. 
219,  where  an  instruction  was  held 
to  properly  define  the  expression 
"suffering  games  of  cards  to  be 
played,  at  which  money  or  prop- 
erty was  lost,"  as  meaning  "allowing 
or  permitting  games  of  cards  to  be 
played  with  the  knowledge  that  money 
or  property  was  or  is  to  be  won  or  lost 
thereon. ' ' 

But  compare  Jarboe  v.  Com.,  127  Ky. 
848,  107  S.  W.  227,  where  it  is  held 
that  when  the  indictment  is  for  setting 
up  and  maintaining  "a  gambling  de- 
vice per  se" — in  the  case  at  bar  a 
"crap  table," — it  is  not  necessary  to 
further  define  the  words.  "After  proof 
of  the  setting  up,  knowledge  in  such 
cases  is  presumed,  unless  the  contrary 
be  clearly  established." 

22.  Euh  v.  Com.,  141  Ky.  585,  133 
S.  W,  219. 

23.  People  v.  Levoy,  72  App.  Div.  55, 
76  N.  Y.  Supp.  783. 


24.  An  instruction  "ordinary  play- 
ing cards  of  themselves  alone  are  not 
a  gambling  device,"  does  not  convey 
any  different  meaning  from  an  instruc- 
tion requested  which  omits  the  words 
in  italics.  State  v.  Hall,  228  Mo.  456, 
128  S.  W.  745. 

An  instruction  defining  when  defend- 
ant is  under  the  statute,  a  "keeper," 
is  not  erroneous  merely  because  it 
fails  to  use  the  statutory  word  "pro- 
hibited." In  describing  devices  defend- 
ant is  charged  with  being  the  keeper 
of,  where  it  refers  to  other  instructions 
plainly  defining  the  kind  and  character 
of  the  device  defendant  must  be  found 
guilty  of  having  kept.  State  v.  Solon 
(Mo.),  153  S.  W.  1023. 

25.  Moore  v.  State,  97  Ga.  759,  25 
S.  E.  362.  See  also  2  Standard  Proc. 
754. 

26.  Eoberts  v.  State,  25  Ind.  App. 
366,  58  N.  E.  203;  State  v.  Lee,  228 
Mo.  480,  128  S.  "W.  987. 

A  verdict  "guilty  of  conducting  a 
game  of  poker"  is  sufficient  where  but 
one  offense  was  charged,  though  tech- 
nically "guilty"  or  "not  guilty" 
would  be  sufficient.  It  was  not  neces- 
sary to  refer  in  terms  to  the  offense 
charged  in  the  indictment.  State  v. 
Smith,  58  Wash.  235,  108  Pac.   618. 

27.  Colquitt  <v.  State,  6  Ga.  App. 
109,  68  S.  E.  .281. 

Rule  applied  in  prosecution  for  pool 
selling,  book  making,   etc.     People   v. 
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demeanor  included  in  the  felony  charged  may  be  sustained,  though  the 
prosecution  was  on  the  theory  that  the  felony  was  charged.28 

3.  Fine  or  Imprisonment.  —  Whether  the  imprisonment  of  defend- 
ant on  his  nonpayment  of  his  fine  is  by  way  of  additional  punishment, 
or  merely  as  a  means  of  enforcing  payment,  is  a  matter  of  local 
statutory  construction  of  the  gaming  acts    and    general    statutes.29 

4.  Disqualification  To  Hold  Office.  —  It  has  been  held  that  judg- 
ment disqualifying  defendant  to  hold  office  is  not  a  matter  within  the 
discretion  of  the  court,  but  must  be  entered  upon  conviction.30 

5.  Revocation  of  License.  —  A  judgment  revoking  defendant's  li- 
cense, obtained  subsequent  to  the  commission  of  the  offense,  cannot  be 
imposed.31 

6.  Excessive  Punishment.  —  A  fine  cannot  be  said  to  be  excessive 
so  long  as  the  trial  court  stays  within  the  limit  fixed  by  the  ordinance 
forbidding  the  act.32  Where  the  act  is  a  continuing  offense  but  one 
penalty  can  be  imposed.33 

IV.  REMEDIES  BY  INJUNCTION.  —  A.  To  Suppress  Gaming. 
It  has  been  held  that  injunction  is  a  proper  remedy  under  some  cir- 
cumstances by  which  to  suppress  gaming.34  The  right  to  bring  the 
proceeding  is,  however,  exclusively  in  the  attorney-general.25 

B.  To  Prevent  Enforcement  of  Gaming  Statutes.  —  The  equity 
courts  have  uniformly  refused  to  take  jurisdiction  to  prevent  the  en- 
forcement of  gaming  statutes  by  injunction,  though  urged  on  grounds 
of  irreparable  injury  and  the  prevention  of  a  multiplicity  of  suits.30 


Levoy,  72  App.  Div.  55,  76  N.  Y.  Supp. 
788. 

General  verdict  upheld  though  one 
count  charged  a  misdemeanor  and  an- 
other a  felony,  especially  since  judg- 
ment was  entered  for  the  lesser  of- 
fense. People  v.  Trainor,  57  App.  Div. 
422,  68  N.  Y.  Supp.  263. 

28.  State  v.  Smith,  58  Wash.  235, 
108  Pac.  618;  State  v.  Gaasch,  56  Wash. 
381,  105  Pac.  817;  State  v.  Preston, 
49  Wash.  298,  95  Pac.  82. 

29.  Cal. — Eat  parte  Sing  Ah  Tong, 
84  Cal.  165,  24  Pac.  181;  Ex  parte  Har- 
rison, 63  Oal.  299.  Fla. — Irvin  v.  State, 
52  Fla.  51,  41  So.  785.  Miss.— Fuller 
V-  State,  83  Miss.  30,  35  So.  214. 

30.  State  v.  Smith,  S  Yerg.  (Tenn.) 
272. 

31.  Com.  v.  Price,  8  Leigh  (Va.) 
757. 

32.  Prosecution  for  keeping  a  gam- 
bling house  under  a  city  ordinance. 
Greenville  v.  Kemmds,  58  S.  C.  427,  36 
S.  E.  727. 

Punishment    by    Stripes    Held    Not 
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Cruel  or  Unusual — Com.  v.  Wyatt,  6 
Band.   (Va.)   694. 

33.  Lane  v.  Springfield,  120  HI.  App. 
5,  citing  U.  S. — Dixon  v.  Washington, 
4  Oanch  C.  C.  114,  6  Fed.  Cas.  No. 
3,935.  Ind. — Freeman  v.  State,  119  Ind. 
501,  21  N.  E.  1101.  Ky.— Cawein  v. 
Com.,  110  Ky.  273,  61  S.  W.  275. 

34.  See  Eespass  v.  Com.,  131  Ky.  807, 
115  S.  W.  1131,  where  the  distinction 
is  made  between  operating  a  gambling 
place  as  a  crime  and  maintaining  the 
place  as  a  nuisance.  The  first,  the  mere 
personal  conduct,  cannot  be  enjoined, 
the  second  can. 

35.  Eespass  v.  Com.,  131  Ky.  807, 
115  S.  W.  1131. 

A  private  individual  cannot  have  an 
injunction  against  a  telephone  or  tele- 
graph company  to  prevent  the  furnish- 
ing of  information  by  it  to  one  who 
is  operating  a  pool  room.  Nicholson  v. 
Alvey,  150  Ky.  343,  150  S.  W.  364. 

36.  Ala.— Old  Dominion  Tel.  Co.  »■ 
Powers,  140  Ala.  2.20,  37  So.  195.  Ky. 
Caille  Co.  v.  Haager,  20  Ky.  L.  Kep. 
1889,  50  S.  W.  244.  Wyo.— Littleton 
v.  Burgess,  14  Wyo.  178,  82  Pac.  S64. 
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CROSS-REFERENCES : 


Attachment ; 

Fraudulent  Conveyances ; 
Indictment  and  Information; 
Judgments  and  Decrees,  Enforce- 
ment of; 


Justices  of  the  Peace; 
Malicious  Prosecution; 
Eemoval  of  Causes; 
United  States  Courts. 


I.    DEFINITION    AND    NATURE    OF    GARNISHMENT.  —  A. 

Definitions.  —  Garnishment  is  a  proceeding  whereby  the  plaintiff  in 
an  action  seeks  to  reach  the  rights  and  effects  of  the  defendant  by 
calling  into  court  a  third  person  who  has  such  effects  in  his  possession 
or  who  is  indebted  to  the  defendant.1  "Garnish"  means  to  warn,2 
and  the  term  garnishment  implies  a  warning  to  the  person  indebted 
to,  or  holding  property  of  the  defendant,  not  to  pay  the  indebtedness, 
or  deliver  to  him  the  property  so  held.3 

In  some  states  garnishment  proceedings  are  called  factorizing 
process,4  or  trustee  process.5  In  Pennsylvania  a  garnishment  proceed- 
ing to  enforce  a  judgment  is  called  an  attachment  execution.6 

The  person  in  possession  of  the  property  or  owing  the  debt  sought 
to  be  reached  is  variously  denominated  the  garnishee,7  or  the  trustee.8 


1.  Jeary  v.  American  Exchange 
Bank,  2  Neb.  (Unof.)  657,  660,  89  N. 
W.  771. 

Other  Definitions Ala.   Code,   1907, 

§4300.  This  provision  is  merely  the  ex- 
pression of  the  nature  of  garnishment 
as  defined  and  declared  in  previous  de- 
cisions. Cunningham  v.  Baker,  104  Ala. 
160,  16  So.  68,  53  Am.  St.  Rep.  27. 

See  the  following:  Ala. — Sun  Ins.  Co. 
V.  Doster-Northington  Drug  Co.,  164 
Ala.  572,  51  So.  414;  Curry  v.  Wood- 
ward, 50  Ala.  258.  Ark. — Davis  v. 
Choctaw,  O.  &  G.  R.  Co.,  73  Ark.  120, 
83  S.  W.  318.  Del.— National  Bank  v. 
Furtick,  2  Marv.  35,  42  Atl.  479,  69 
Am.  St.  Rep.  99,  44  L.  R.  A.  115.  N.  C. 
Goodwin  v.  Claytor,  137  N.  C.  224,  49 
S.  E.  173,  107  Am.  St.  Rep.  479,  67 
L.  E.  A.  209.  Pa.— Barr  v.  King,  96  Pa. 
485.  R.  I.— Cappelli  v.  "Wood,  27  R.  1. 
«1,  62  Atl.  978,  4  L.  R.  A.  624.  Tex. 
Buchanan  v.  Speneer  Lumb.  Co.  (Tex. 
Civ.  App.),  134.  S.  W.  292.  Va.— Bickle 
ftChrisman's  Admx.,  76  Va.  678.  Wis. 
Chase  v.  Doxtater,  147  Wis.  581,  132 
N.  W.  904. 

''The  process  by  which  the  debt  of  a 
debtor  can  be  attached  is  usually 
called  a  garnishment."  Perkins  v.  Guy, 
2  Mont.  15. 

It  is  in  the  nature  of  a  sequestra- 
tion of  the  effects  of  a  debtor  in  the 


hands  of  his  debtor  for  the  payment  of 
his  debts. "  Cheairs  v.  Slaten,  3  Humph. 
(Tenn.)   101. 

2.  Pennsylvania  R.  Co.  v.  Pennock, 
51  Pa.  244. 

3.  Perkins  v.  Guy,  2  Mont.  15. 

4.  Kelley  v.  Torrington,  81  Conn. 
615,  71  Atl.  939;  Hawley  v.  Atherton, 
39  Conn.  309.  See  Cross  v.  Brown, 
Steese  &  Clarke,  19  R.  I.  2.20,  248,  33 
Atl.  147. 

5.  Me.— Rev.  St.,  c.  88;  Harlow  v. 
Bartlett,  96  Me.  294,  52  Atl.  638,  90 
Am.  St.  Rep.  346.  Mass*. — Rev.  Laws, 
c.  189;  Creed  v.  Gilman,  169  Mass.  562, 
48  N.  E.  778.  N.  H— Pub.  St.,  1901, 
c.  245.  R.  I. — Cross  v.  Brown,  Steese 
&  Clarke,  19  R.  I.  220,  248,  33  Atl.  147. 
Vt.— Pub.  St.,  1906,  c.  84;  Baxter  v. 
Vincent,  6  Vt.  164. 

6.  Ryon  v.  Wynkoop,  148  Pa.  188, 
23  Atl.  1002;  Raiguel  &  Co.  V.  MeCon- 
nell,  25  Pa.  362. 

7.  See  the  statutes  of  the  various 
states. 

8.  Me.— Rev.  St.,  c.  88;  Donnell  v. 
Portland  &  O.  R.  Co.,  73  Me.  567.  Mass. 
Rev.  Laws,  c.  189.  N.  H. — Quigg  v. 
Kittredge,  18  N.  H.  137.  R.  I.— Gen. 
Laws,  1909,  c.  301;  -Cross  v.  Brown, 
Steese  &  Clarke,  19  R.  I.  220,  248,  33 
Atl.  147.  Vt.— Pub.  St.,  1906,  c.  84; 
Baxter  v.  Vincent,  6  Vt.  614. 
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The  defendant  in  the  main  action  is  commonly  called  the  "principal 
defendant"  to  distinguish  him  from  the  garnishee  or  trustee.8 

An  equitable  garnishment  is  a  suit  in  equity  to  procure  the  application 
of  a  debt  of  a  third  person  to  the  extinguishment  of  the  plaintiff's 
demand  against  his  debtor.10 

B.  Object  and  Purpose  op  Garnishment.  —  The  purpose  of  gar- 
nishment proceedings  is  to  enable  a  creditor  to  appropriate  to  the 
satisfaction  of  the  debt  due  him  the  property  of  the  debtor  in  the 
hands  of  the  garnishee,  or  a  debt  owing  by  the  garnishee  to  the  debtor," 
and,  to  that  end,  to  seize  and  hold  such  property  or  indebtedness,12 
so  that  the  same  may  be  applied  to  the  satisfaction  of  the  judgment 
obtained  or  to  be  obtained  by  the  plaintiff  against  the  principal  de- 
fendant.13 

C.  Nature  of  Proceeding  in  General.  —  1.  General  Nature  of 
Garnishment.  —  Garnishment  is  not,  strictly  speaking,  an  action  for 
the  recovery  of  a  debt,  but  is  more  in  the  nature  of  a  bill  of  dis- 
covery.14 It  is  not  a  remedy  for  the  enforcement  of  any  cause  of  action 
vesting  only  in  the  creditor  suing  it  out,15  nor  is  it  an  action  com- 
menced upon  any  indebtedness  incurred  or  contracted  by  the  gar- 
nishee.16 

Garnishment  in  aid  of  a  pending  suit  is  in  the  nature  of  an  attach- 
ment,17 but  differs  from  an  ordinary  attachment  in  the  nature  of  the 


9.  Edgerly  v.  Hale,  71  N.  H.  138,  141, 
51  Atl.  679. 

10.  Biggin  v.  Hilliard,  56  Ark.  476, 
20  S.  W.  402.     See  infra,  I,  C,  4,  b. 

11.  U.  S.— In  re  Eansford,  194  Fed. 
658,  115  O.  C.  A.  560.  Ala.— Georgia 
&  A.  E.  Co.  v.  Stollenwerck,  122  Ala. 
539,  25  So.  258;  White  v.  Simpson,  107 
Ala.  386,  393,  18  So.  151;  Allen  v. 
Woodruff,  2  Ala.  App.  415,  56  So.  247. 
DeL — Fowler  v.  Dickson,  1  Boyce  113, 
74  Atl.  601.  HI.— Pine  Tree  Lumb.  Co. 
v.   Central   Stock   &   Grain   Exch.,   238 

111.   449,   87  N.  E.  539.     Me Whitney 

v.  Munroe,  19  Me.  42,  36  Am.  Dec.  732. 
Mass. — Van  Camp  Hdw.  &  Iron  Co.  v. 
Plimpton,  174  Mass.  208,  54  N.  E.  538, 
76  Am.  St.  Eep.  296.  Mich. — Newland 
v.  Eeilly,  85  Mich.  151,  48  N.  W.  544; 
Bethel  v.  Chipman,  57  Mich.  379,  24 
N.  W.  112.  Mo.— Bambrick  v.  Bambrick 
Bros.  Const.  Co.,  152  Mo.  App.  69,  133 
S.  W.  322.  Neb — American  Cent.  Ins. 
Co.  v.  Hettler,  37  Neb.  849,  56  N.  W. 
711,  40  Am.  St.  Eep.  522;  Chicago,  B. 
&  Q.  E.  Co.  v.  Painter,  15  Neb.  394, 
19  N.  W.  488.  Nev.— McKelvey  v. 
Crockett,  18  Nev.  238,  2  Pac.  386.  N.  H. 
Corning  v.  Records,  69  N.  H.  390,  46 
Atl.  462,  76  Am.  St.  Eep.  178.  Pa. 
Barr  v.  King,  96  Pa.  485.  Wis.— St. 
Joseph  Mfg.  Co.  v.  Miller,  69  Wis.  389, 
34  N.  W.  235. 
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12.  Bristol  v.  Brent,  35  Utah  213,  99 
Pac.  10O0. 

13.  Ark.— Smith  v.  Butler,  72  Ark. 
350,  80  S.  W.  580;  Norman  v.  Poole, 
70  Ark.  127,  66  S.  W.  433.  Ind— Tip- 
pecanoe 1).  &  T.  Co.  v.  Carr,  40  Ind. 
App.  125,  78  N.  E.  1043.  la.— Miller 
&  Co.  v.  Mason  &  Co.,  51  Iowa  239,  1 
N.  W.  483.  Mo. — Goodman  v.  Gordon, 
61   Mo.  App.   685. 

14.  Phenix  Ins.  Co.  v.  Willis  &  Bro., 
70  Tex.  12,  6  S.  W.  825,  8  Am.  St. 
Eep.  566.  See  White  v.  Simpson,  107 
Ala.  386,  393,  18  So.  151.  Compare 
infra,  I,  C,  4. 

15.  Toomer,  Sykes  &  Billups  v.  Ran- 
dolph, 60  Ale.  356;  Johnson  v.  Brant,  38 
Kan.  754,  17  Pac.  794.  Compare  Green- 
wood County  Bank  v.  Walker  Tel.  Co., 
88  Kan.  287,  128  Pac.  357. 

16.  Moore  v.  Speed,  55  Mich.  84,  20 
N.  W.  801. 

17.  U.  S.— In  re  Eansford,  194  Fed. 
658,  115  C.  C.  A.  560.  Ala.— Barter  ft 
Ferrill,  57  Ala.  446;  Pounds  v.  Ham- 
ner,  57  Ala.  342.  Ark.— Davis  v.  Choc- 
taw, O.  &  G.  E.  Co.,  73  Ark.  120,  83 
S.  W.  318;  Johnson  v.  Foster,  69  Ark. 
617,  65  S.  W.  105;  Little  Rock  Tr.  6 
E.  Co.  v.  Wilson,  66  Ark.  582,  53  S.  W. 
43.  Del.— National  Bank  v.  Furtick,  i 
Marv.  35,  42  Atl.  479,  69  Am.  St.  Eep. 
99,  44  L.  R.  A.  115.    HI.— Pine  Tree 
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lien  acquired,18  and  in  that  the  officer  is  not  required  to  take  or  retain 
possession  of  the  property  sought  to  be  reached.19 

If  sued  out  after  judgment,  garnishment  is  generally  regarded  as  a 
process  for  enforcing  such  judgment,20  in  the  nature  of  an  execution.21 

2.  Garnishment  a  Statutory  Remedy.22  —  Garnishment  was  not 
known  to  the  common  law,23  but  is  said  to  have  been  derived  from 
the  customs  of  London.24    In  this  country  it  ia  purely  a  statutory 


Immfo.  Co.  v.  Central  Stock  &  Grain 
Exch.,  238  111.  449,  87  N.  E.  539.  Ia. 
Bowen  v.  Port  Huron  Engine  &  T.  Co., 
109  Iowa  255,  80  N.  W.  345,  77  Am. 
St.  Eep.  539,  47  L.  B.  A.  131;  Toledo 
Sav.  Bank  v.  Johnston,  94  Iowa  212,  62 
N.  W.  748.  Mass.— Creed  v.  Gilman,  169 
Mass.  562,  48  N.  E.  778.  Mich.— Bethel 
v.  Chipman,  57  Mieh.  379,  24  N.  W.  112. 
Minn. — Benton  v.  Snyder,  22  Minn.  247. 
Mo.— Talbot  v.  Harding,  10  Mo.  350. 
Neb.— Pitkin  v.  Burnham,  62  Neb.  385, 
87  N.  W.  160,  89  Am.  St.  Eep.  763,  55 
L.  E.  A.  280;  American  Cent.  Ins.  Co. 
v.  Hettler,  37  Neb.  849,  56  N.  W.  711, 
40  Am.  St.  Eep.  522.  Nev.— -Goldfield- 
Mohawk  Min.  Co.  v.  Prances-Mohawk 
Min.  &  L.  Co.,  31  Nev.  348,  102  Pac. 
963.  Wis.— Kuehn  v.  Nero,  145  Wis. 
256,  130  N.  W.  56;  Bates  v.  Chicago,  M. 
&  St.  P.  E.  Co.,  60  Wis.  296,  19  N.  W. 
72,  50  Am.  St.  Eep.  369. 

It  falls  within  a  statutory  provision 
that  "the  attachment  law  must  be  lib- 
erally construed  to  advance  the  mani- 
fest intent  of  the  law."  White  v. 
Simpson,  107  Ala.  386,  18  So.  151. 

18.  Biekle  v.  Chrisman's  Admx.,  76 
Va.  678. 

In  that  attachment  by  trustee  pro- 
cess creates  no  specific  lien  on  the 
property  in  favor  of  the  plaintiff. 
Corning  v.  Eecords,  69  N.  H.  390,  46 
Atl.  462,  76  Am.  St.  Eep.  178.  See 
infra,  IX,  A,  2. 

19.  Allen  v.  Hall,  5  Mete.  (Mass.) 
263;  Corning  v.  Eecords,  69  N.  H.  390, 
46  Atl.  462,  76  Am.  St.  Eep.  17.8. 

20.  Ala. — Jackson  v.  Shipman,  28 
A-la.  488.  Dl.— Chanute  v.  Martin,  25 
HI.  49.  Ind.— Tippecanoe  L.  &  T.  Co. 
v.  Carr,  40  Ind.  App.  125,  78  N.  E. 
1043.  Kan. — Madden  v.  Union  Pae.  E. 
Co.,  89  Kan.  282,  131  Pac.  552.  Mo. 
Tinsley  v.  Savage,  50  Mo.  141;  Chap- 
manv.  Taneey,  173  Mo.  App.  132,  155 
8.  W.  1087.  Tex.— Simmang  v.  Penn- 
sylvania Fire  Ins.  Co.,  102  Tex.  39,  112 
|  W.  1044,  131  Am.  St.  Eep.  846; 
felly  v.  Gibbs,  84  Tex.  143,  19  S.  W. 

uoU. 


21.  Ark.— Davis  v.  Choctaw,  O.  & 
G.  E.  Co.,  73  Ark.  .  120,  83  S. 
W.  318;  Little  Eock  Tr.  &  E.  Co.  ». 
Wilson,  «6  Ark.  582,  53  S.  W.  43.  HI. 
Pierce  v.  Wade,  19  111.  App.  185.  Mo. 
Tinsley  v.  Savage,  50  Mo.  141.  Pa. 
Hays  v.  Lycoming  Eire  Ins.  Co.,  99 
Pa.  621.  Tex.— Kelly  v.  Gibbs,  84  Tex. 
143,  19  S.  W.  380;  Eriedman  v.  Early 
Grocery  Co.,  22  Tex.  Civ.  App.  285,  54 
S.  W.  278. 

22.  For  a  discussion  of  the  com- 
parative nature  and  scope  of  the 
various  state  statutes,  see  note  59  L. 
E.  A.  353. 

23.  TJ.  S. — Eice  v.  Sharpleigh  Hard- 
ware Co.,  85  Fed.  559.  Ala.— -White  t>. 
Simpson,  107"  Ala.  386,  18  So.  151; 
Jones'  Admr.  v.  Crews,  64  Ala.  368. 
Del. — Fowler  v.  Dickinson,  1  Boyce  113, 
74  Atl.  601.  Idaho. — Eagleson  v.  Bu- 
bin,  16  Idaho  92,  100  Pac.  765.  HI. 
Hannibal  &  St.  J.  E.  Co.  v.  Crane,  102 
111.  249,  40  Am.  Eep.  581;  Chicago  & 
A.  E.  Co.  v.  Moore,  117  111.  App.  147; 
Baltimore  &  O.  S.  W.  E.  Co.  v.  McDon- 
ald, 112  111.  App.  391.  Mich.— Folkerts 
v.  Standish,  55  Mich.  463,  21  N.  W.  891. 
Mo. — Norman  v.  Pennsylvania  Fire  Ins. 
Co.,  237  Mo.  576,  141  S.  W.  618;  Potter 
v.  Whitten,  170  Mo.  App.  108,  155  S.  W. 
80.  N.  H. — Chadbourn  v.  Gilman,  63 
N.  H.  353.  Okla.— Missouri,  K.  &  T. 
E.  Co.  v.  Houseley,  37  Okla.  326,  138 
Pac.  330.  R.  I.— Hall  v.  Tabor,  34  E.  I. 
508,  84  Atl.  793.  Vt.— Ferris  v.  Ferris, 
25  Vt.  100.  W.  Va.— Coda  v.  Thomp- 
son, 39  W.  Va.  67,  19  S.  E.  548. 

24.  V.  S.^Chicago,  E.  I.  &  P.  E.  Co. 
<o.  Strum,  174  U.  S.  710,  17  Sup.  Ct.  797, 
43  L.  ed.  1144.  Ala.— White  Vt  Simp- 
son, 107  Ala.  386,  18  So.  151.  Conn. 
Gager  v.  Watson,  11  Conn.  168.  Del. 
Fowler  v.  Dickson,  1  Boyce  113,  74 
Atl.  601.  HI.— Hannibal  &  St.  J.  E.  Co. 
v.  Crane,  102  111.  249,  40  Am.  Eep.  581. 
Mont. — Perkins  v.  Guy,  2  Mont.  15. 
Okla. — Missouri,  K.  &  T.  E.  Co.  v. 
Houseley,  37  Okla.  326, 132  Pac.  330.  Pa. 
Sinnickson  17.  Painter,  32  Pa.  384;  Eai- 
guel  &  Co.  v.  MeConnell,  25  Pa.  362. 
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remedy,25  which  does  not  exist  in  the  absence  of  statutory  authority.29 


S.  C. — McKelvay  v.  South  Carolina  E. 
Co.,  6  S.  C.  446.  Vt.— Oren  Lyman  & 
Co.  v.  Wood,  42  Vt.  113.  W.  Va  — Balti- 
more &  0.  E.  Co.  v.  Allen,  58  W.  Va. 
388,  52  S.  E.  465,  112  Am.  St.  Eep. 
975,  3  L.  E.  A.  (N.  S.)  608;  Pennsyl- 
vania E.  Co.  v.  Eogers,  52  W.  Va.  450, 
44  S.  E.  '300,  62  L.  E.  A.  178. 

25.  TJ.  S. — Eiee  v.  Sharpleigh  Hard- 
ware Co.,  85  Fed.-  559.  Ala.— W.  L. 
Murdock  Brokerage  Co.  v.  Collins,  146 
Ala.  604,  40  So.  96;  "White  v.  Simpson, 
107  Ala.  386,  18  So.  151;  Jones'  Admr. 
v.  Crews,  64  Ala.  368.  Ark. — Beasley 
v.  Haney,  96  Ark.  568,  132  S.  W.  646. 
Colo. — Jones  v.  Langhorne,  19  Colo. 
206,  34  Pae.  996;  Troy  Laundry  & 
Mach.  Co.  I?.  City  of  Denver,  11  Colo. 
App.  368,  53  Pae.  256;  Colorado  Fuel 
&  Iron  Co.  r.  Blair,  6  Colo.  App.  40,  39 
Pae.  897;  Eiee  v.  American  Nat.  Bank, 
3  Colo.  App.  81,  31  Pae.  1024.  Del. 
National  Bank  v.  Furtick,  2  Marv.  35, 
42  Atl.  479,  69  Am.  St.  Eep.  99,  44 
L.  E.  A.  115;  Frankel  v.  Satterfield,  9 
Houst.  201,  19  Atl.  898;  Pennsylvania 
Steel  Co.  v.  New  Jersey  S.  E.  Co.,  4 
Houst.  572.  Fla.— Howe  v.  Hyer,  36  Fla. 
12,  17  So.  925.  Ga.— Weston  v.  Beverly 
&  McOollum,  10  Ga.  App.  261,  73  S.  E. 
404.      Idaho. — Eagleson    v.    Eubin,    16 

Idaho    92,   100   Pae.    765.     Ill Siegel, 

Cooper  &  Co.  v.  Sehueck,  X67  111.  522, 
47  N.  E.  865;  Capes  v.  Burges,  135 
111.  61,  25  N.  E.  1000;  Hannibal  &  St. 
J.  E.  Co.  V.  Crane,  102  111.  249,  40  Am. 
Eep.  581;  Boyne  v.  Vandalia  E.  Co., 
128  111.  App.  191;  Chicago  &  A.  E.  Co. 
V.  Moore,  117  111.  App.  147;  Baltimore- 
&  O.  ®.  W.  E.  Co.  v.  McDonald,  112 
111.  App.  391;  Netter  v.  Chicago  Board 
of  Trade,  12  111.  App.  607.  Ind.— Louis- 
ville,  N.   A.   &   O.   E.   Co.   v.  Parish,   6 

Ind.  App.  89,  33  N.  E.  122.    la Moore 

v.  Chicago,  E.  I.  &  P.  E.  Co.,  43  Iowa 
385.  Kan. — Hutchinson  v.  Nelson,  63 
Kan.  327,  65  Pae.  670;  Swofford  v.  Brit- 
tain,  9  Kan.  App.  1,  57  Pae.  235;  Kel- 
logg v.  Hazlett,  2  Kan.  App.  525,  43 
Pae.  987.  Me. — Hibbard  v.  Newman, 
101  Me.  410,  64  Atl.  720;  Hanson  v. 
Butler,  48  Me.  81.  Mich.— Iron  Cliffs 
■Co.  v.  Lehais,  52  Mich.  394,  18  N.  W. 
121;  Ford  v.  Detroit  Dry  Dock  Co.,  50 
Mich.  358,  15  N.  W.  509;  Sievers  v. 
Woodburn  Sarven  Wheel  Co.,  43  Mich. 
275,  5  N.  W.  311.  Miss.— Fewell  v. 
American  Surety  Co.,  80  Miss.  782,  28 
So.   755,  92   Am.  St.   Bep.   625.     Mo. 
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Norman  v.  Pennsylvania  Fire  Ins.  Co., 
237  Mo.  576,  141  S.  W.  618;  Potter  v. 
Whitten,  170  Mo.  App.  108,  155  S.  W. 
80.  Neb. — South  Omaha  Nat.  Bank  v. 
Farmers  &  Merchants  Nat.  Bank,  45 
Neb.  29,  63  N.  W.  128;  Jeary  v.  Amer- 
ican Exch.  Bank,  2  Neb.  (Unof.)  657, 
89  N.  W.  771.  Nev.— McKelvey  p. 
Crockett,  18  Nev.  238,  2  Pae.  386. 
Ohio— Myers  v.  Smith,  29  Ohio  St.  120. 
Okla. — Missouri,  K.  &  T.  B.  Co.  «. 
Houseley,  37  Okla.  326,  132  Pae.  330;  Ed 
Hockaday  &  Co.  v.  King,  31  Okla.  127, 
120  Pae.  565.  Ore. — Graf  v.  Wilson,  62 
Ore.  476,  125-  Pae.  1005;  Smith  v.  Con- 
rad, 23  Ore.  206,  31  Pae.  398;  Case  v. 
Noyes,  16  Ore.  329,  19  Pae.  104.  Pa. 
Pennsylvania  E.  Co.  v.  Pennock,  51  Pa. 
244;  Hess's  Estate,  27  Pa.  Super.  498. 
R,  I.— Hall  v.  Tabor,  34  E.  I.  508,  84  Atl. 
793;  Marshall  v.  Gray,  26  E.  I.  517,  59' 
Atl.  744;  Cross  v.  Brown,  Steese  & 
Clarke,  19  E.  I.  220,  249,  33  Atl.  147; 
Eddy  v.  Providence  Mach  Co.,  15  E.  I.  7, 
22  Atl.  1116.  Tex. — Waples-Platter  Gro- 
cer Co.  v.  Texas  &  P.  E.  Co.,  95  Tex. 
486,  68  S.  W.  265;  Mcintosh  &  Warren 
v.  Owosso  Carriage  &  Sleigh  Co.  (Tex. 
Civ.  App.),  146  S.  W.  239;  Buchanan 
v.  Spencer  Lumber  Co.  (Tex.  Civ.  App.), 
134  S.  W.  292;  Wilson  Hardware  Co. 
v.  Duff,  54  Tex.  Civ.  App.  285,  117  S. 
W.  440;  Gilbert  Book  Co.  <o.  Pye,  43 
Tex.  Civ.  App.  183,  95  S.  W.  8.  Va. 
Bickle  v.  Christian's  Admx.,  76  Va. 
678.  Wash.— ^Moore  v.  Gilmore,  16 
Wash.  123,  47  Pae.  239;  Marx  v.  Parker, 
9  Wash.  473,  37  Pae.  675.  W.  Va. 
Pennsylvania  E.  Co.  v.  Eogers,  52  W. 
Va.  450,  44  S.  E.  300,  62  L.  E.  A.  178; 
Coda  i?.  Thompson,  39  W.  Va.  67,  19 
S.  E.  548;  Eingold  V.  Suiter,  35  W.  Va. 
186,  13  S.  E.  46.  Wis.— Smith,  Thorn- 
dike  &  Brown  Co.  v.  Mutual  Fire  Ins. 
Co.,  110  Wis.  602,  86  N.  W.  241;  Veitch 
v.  Cebell,  105  Wis.  260,  81  N.  W.  411, 
76  Am.  St.  Eep.  912;  Morawetz  v.  Sun 
Ins.  Office,  96  Wis.  175,  71  N.  W.  109, 
65  Am.  St.  Eep.  43. 

26.  U.  S.— Harris  v.  Balk,  198  V. 
S.  215,  222,  25  Sup.  Ot.  625,  49  L.  ed. 
1023,  reversing  130  N.  C.  381,  41  S.  E. 
940.  Ala.— White  v.  Simpson,  107  Ala. 
386,  18  So.  151.  Del.— Fowler  v.  Dick- 
son, 1  Boyce  113,  74  Atl.  601.  Dl. 
Chicago  Open  Board  of  Trade  v.  Ill- 
inois Tr.  &  Sav.  Bank,  150  111.  App. 
161.  Okla.— Missouri,  K.  &  T.  E.  Co. 
v.  Houseley,  37  Okla.  326,  132  Pae.  330. 
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The  remedy  may  be  resorted  to  only  in  the  eases  enumerated  in  the 
statute."  The  courts  cannot  enlarge  it,28  nor  can  it  be  extended  to 
doubtful  cases.29  The  liabilities  imposed  and  the  rights  secured  are 
regulated  entirely  by  the  statute.30 

3.    A  Proceeding  In  Rem.  —  Garnishment  is  in  the  nature  of  a  pro- 
ceeding in   rem,31   especially   where   the   principal   defendant   is   a 


Pa. — Wiener  v.  American  Ins.  Co.,  224 
Pa.  292,  73  Atl.  443,  23  L.  E.  A.  (N.  S.) 
593.  Tex.— Missouri,  K.  &  T.  E.  Co.  v. 
Swartz,  53  Tex.  Civ.  App.  389,  115 
S.  W.  275. 

"No  powers  can  be  exercised  which 
are  not  within  the  terms  of  the  statute 
expressly  or  by  implication. ' '  South 
Omaha  Nat.  Bank  v.  Farmers'  &  Mer- 
chants' Nat.  Bank,  45  Neb.  29,  63  N. 
W.  128. 

27.  Ga. — Weston  v.  Beverly  &  Me- 
Collum, 10  Ga.  App.  261,  73  S.  E.  404. 
LI.— Wheeler  v.  Chicago  Title  &  Tr. 
Co.,  217  111.  128,  75  N.  E.  455;  Capes 
v.  Burgess,  135.  111.  61,  25  N.  E.  100U; 
Webster  v.  Steele,  75  111.  544;  Balti- 
more &  0.  S.  W.  E.  Co.  v.  McDonald, 
112  111.  App.  391.  Kan.— Kellogg  v. 
Hazlett,  2  Kan.  App.  525,  43  Pac.  987, 
quoted  with  approval  in  Mortgage  Tr. 
Co.  v.  Norris,  8  Kan.  App.  699,  54  Pac- 
283.  N.  H.— Chadbourn  v.  Gilman,  63 
N.  H.  353.  Vt.— Ferris  v.  Ferris,  25 
Vt.  100.  Va.— Bickle  *>.  Chrismans 
Admx.,  76  Va.  678.  W.  Va.— Eingold 
v.  Suiter,  35  W.  Va.  186,  13  S.  E.  46. 

28.  Ala. — Jones'  Admr.  v.  Crews,  64 
Ala.  368.  Colo. — Troy  Laundry  & 
Mach.  Co.  <e.  City  of  Denver,  11  Oolo. 
App.  368,  53  Pac.  256.  Conn.— Stillman 
v.  Isham,  11  Conn.  124.  Ga* — Weston 
v.  Beverly  &  MeCollum,  10  Ga.  App. 
261,  73  S.  E.  404.  HI.— Siegel,  Cooper 
&  Co.  v.  Schueck,  167  111.  522,  47  N. 
E.  855;  Netter  v.  Chicago  Board  of 
Trade,  12  HI.  App.  607.  Kan.— Mad- 
den ip.  Union  Pac.  E.  Co.,  89  Kan.  282, 
131  Pac.  552;  Swofford  V.  Brittain,  9 
Kan.  App.  1,  57  Pac.  235;  Kellogg  v. 
Hazlett,  2  Kan.  App.  525,  43  Pac.  987. 
Mich.— Ford  v.  Detroit  Dry  Dock  Co., 
50  Mich.  358,  15  N.  W.  500;  Sievers  v. 
Woodbum  Sarven  Wheel  Co.,  43  Mich. 
275,  5  N.  W.  311.  W.  Va.— Eingold  v. 
Suiter,  35  W.  Va.  186,  13  S.  E.  46. 
Wis.— German  American  Bank  v.  But- 
ler-Mueller Co.,  87  Wis.  467,  58  N.  W. 
746. 

29.  Weston  v.  Beverly  &  MeCollum, 
10  Ga.  App.  261,  73  S.  E.  404. 

The  court  will  not  "enforce  claims 


not  necessarily  within  the  provisions 
of  the  statute."  Folkerts  v.  Standish, 
55  Mich.  463,  21  N.  W.  891. 

To  entitle  one  to  the  benefit  of  the 
statute  he  must  show  that  his  case 
comes  clearly  within  its  provisions. 
Weston  v.  Beverly  &  MeCollum,  10  Ga. 
App.  264,  73  IS.  E.  404. 

30.  111.— Howard  Co.  v.  Miller,  123 
111.  App.  483.  Mo.— Potter  v.  Whitten, 
170  Mo.  App.  108,  155  S.  W.  80.  Ore. 
Smith  v.  Conrad,  23  Ore.  206,  31  Pac. 
398.  Tex. — Mcintosh  &  Warren  v. 
Owosso  Carriage  &  Sleigh  Co.  (Tex.  Oiv. 
App),  146  .8.  W.  239. 

The  garnishing  creditor,  as  such,  has 
no  rights  except  such  as  are  expressly 
given  him  by  the  statute  (Chicago  & 
A.  E.  Co.  v.  Moore,  117  111.  App.  147; 
Hess'  Estate,  27  Pa.  Super.  498),  and 
the  only  duties  resting  on  the  garnishee 
are  such  as  are  imposed  by  the  statute 
(Moore  v.  Chicago,  E.  I.  &  P.  E.  Co., 
43  Iowa  385). 

31.  TJ.  S.— Wile  v.  Cohn,  63  Fed. 
759,  affirmed,  70  Fed.  138,  17  C.  C.  A. 
25.  Ala. — Alabama  G.  S.  E.  Co.  v. 
Ohumley,  92  Ala.  317,  9  So.  286;  Louis- 
ville &  N.  E.  Co.  v.  Doo'ley,  78  Ala. 
524.  Colo. — Colorado  Fuel  &  Iron  Co. 
v.  Blair,  6  Colo.  App.  40,  39  Pac.  897. 
la. — Bowen-  v.  Port  Huron  Engine  & 
Thresher  Co.,  109  Iowa  255,  80  N.  W. 
345,  77  Am.  St.  Eep.  539,  47  L.  E.  A. 
131;  Gilmore  <o.  Cohn,  102  Iowa  254, 
71  N.  W.  244;  Moore  ».  Chicago,  E.  I. 
&  P.  E.  Co.,  43  Iowa  '385.  Tex.— Buch- 
anan v.  Spencer  Lumber  Co.  (Tex.  Civ. 
App.),  134  S.  W.  292.  W.  Va.— Penn- 
sylvania E.  Co.  v.  Eogers,  52  W.  Va. 
450,  44  S.  E.  300,  62  L.  E.  A.  178. 

The  proceeding  "is  in  the  nature  of 
an  action  in  rem  as  well  as  personam," 
Barton  v.  Spencer,  ;3  Okla.  270,  41  Pac. 
605. 

It  is  quasi  in  rem.  la. — Sears  v. 
Thompson,  72  Iowa  61,  33  N.  W.  364. 
Mo. — Swallow  v.  Duncan  &  Gregory.  18 
Mo.  App.  622;  Connor  v.  Pope,  18  Mo. 
App.  86.  Okla. — Hockaday  v.  Jones, 
8  Okla.  156,  56  Pac.  1054. 

"The    claim    subjected    by    garnish- 
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non-resident    and   is   not    personally  served  and  does  not  appear.32 

4.    Whether  Proceeding  Is  Legal  or  Equitable.  —  a.    In  General. 

It  is  generally  held  that  the  remedy  by  garnishment  is  purely  legal,33 

though  in  some  respects  the  proceedings  have  been  said  to  be  of  an 


ment  is  estate  of  the  principal  debtor 
in  the  hands  of  the  garnishee  and  the 
proceeding  is  against  it  as  a  res,  a 
thing,  and  not  against  the  garnishee 
personally,  except  to  compel  him  to 
turn  it  over  to  the  creditor  of  the 
principal  defendant  in  satisfaction  of 
his  claim.  In  every  practical  sense  it 
amounts  to  a  seizure  of  a  thing." 
Pennsylvania  E.  Co.  v.  Rogers,  52  W. 
Va.  450,  44  S.  E.  300,  62  L.  B.  A.  178. 

Where  personal  service  on  the  de- 
fendant and  the  garnishee  is  had  with- 
in the  state  the  jurisdiction  is  not, 
strictly  speaking,  in  rem,  but  in  per- 
sonam. McShane  V.  Knox,  103  Minn. 
268,  114  N.  W.  955,  20  L.  E.  A.  (N. 
S.)  271.  See  Aultman,  Miller  &  Co. 
v.  Markley,  61  Minn.  404,  63  N.  W. 
1078. 

"An  attachment  is  in  the  nature  of, 
but  not,  strictly  speaking,  a  proceed- 
ing in  rem,  since  that  only  is  a  pro- 
ceeding in  rem  in  which  the  process 
is  to  be  served  on  the  thing  itself." 
If  "the  defendant  appears,  the  cause 
becomes  mainly  a  suit  in  personam, 
with  the  added  incident,  that  the  prop- 
erty attached  remains  liable,  under  the 
control  of  the  court,  to  answer  any 
demand  that  may  be  established  against 
the  defendant  by  the  final  judgment  of 
the  court."  Cole  v.  Cunningham  133 
U.  S.  107,  116,  10'  Sup.  Ct.  268,  33  L. 
ed.  538. 

32.  TJ.  S.— Ahlhauser  v.  Butler,  50 
Fed.  705;  McCarty  w.  Steam-Propeller 
City  of  New  Bedford,  4  Fed.  818.  Ala. 
Jos.  Joseph  &  Bros.  Co.  v.  Hoffman  & 
McNeill,  173  Ala.  568,  56  So.  216,  38 
L.  E.  A.  (N.  S.)  924;  Alabama  G.  S.  R. 
Co.  <o.  Chumley,  9'2  Ala.  317,  9  So.  286; 
Louisville  &  N.  E.  Co.  V.  Dooley,  78  Ala. 
524.  Ark.— St.  Louis  S.  W.  E.  Co.  v. 
Vanderberg,  91  Ark.  252,  120'  S.  W.  993. 
Conn. — Veeder  Mfg.  Co.  v.  Marshall 
Sanders  Co.,  79  Conn.  15,  63  Atl.  641; 
G.  M.  Williams  Co.  v.  Mairs,  72  Conn. 
430,  44  Atl.  729;  MeBride,  Sheldon  & 
Co.  v.  Protection  Ins.  Co.,  22  Conn.  248. 
Mich. — Serviss  v.  Washtenaw  Circuit 
Judge,  116  Mich.  101,  74  N.  W.  310,  72 
Am.  St.  Eep.  507.  Minn. — McShane  v. 
Knox,  103  Minn.  268,  114  N.  W.  955, 
20    L.    E.    A.    (N.   S.)    271;    Swedish- 
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American  Nat.  Bank  v.  Bleecker,  72 
Minn.  383,  75  N.  W.  740,  71  Am.  St. 
Eep.  492,  42  L.  E.  A.  283;  Aultman- 
Miller  &  Co.  <v.  Markley,  61  Minn.  404, 
63  N.  W.  1078.  Mo.— Howland  v.  Chi- 
cago, E.  I.  &  P.  E.  Co.,  134  Mo.  474, 
36  S.  W.  29;  Smith-Premier  Typewriter 
Co.  v.  National  Cash  Eegister  Co.  156 
Mo.  App.  98,  135  S.  W.  99'2;  McCord 
&  Nave  Merc.  Co.  v.  Bettles,  58  Mo. 
App.  384.  N.  Y. — National  Broadway 
Bank  v.  Sampson,  179  N.  Y.  213,  71  N. 
E.  766,'  103  Am.  St.  Eep.  851,  66  L. 
E.  A.  606.  N.  C— Goodwin  v.  Claytor, 
137  N.  C.  224,  49  S.  E.  173,  107  Am. 
St.  Eep.  479,  67  L.  R.  A.  209.  Ohio 
Myers  v.  Smith,  29  Ohio  St.  120.  Okla. 
Phoenix  Bridge  Co.  v.  Street,  9  Okla. 
422,  60  Pac.  221.  R.  I.— 'Cross  v.  Brown 
Steese  &  Clarke,  19  E.  I.  220,  226,  33 
Atl.  147.  Tex. — Berry  v.  Davis,  77  Tex. 
191,  13  S.  W.  978,  19  Am.  St.  Eep.  748; 
Missouri,  K.  &  T.  R.  Co.  v.  Swartz, 
53  Tex.  Civ.  App.  389,  115  S.  W.  275. 
Utah— Bristol  v.  Brent,  35  Utah  213, 
99  Pac.  1000.  Wis. — Morawetz  v.  Sun 
Ins.  Office,  96  Wis.  175,  71  N.  W.  109, 
65  Am.  St.  Eep.  43. 

See  also  infra,  VII,  B,  3,  a. 

"If  there  is  no  appearance  of  the 
defendant,  and  no  service  of  process 
on  him,  the  case  becomes,  in  its  es- 
sential nature,  a  proceeding  in  rem, 
the  only  effect  of  which  is  to  subject 
the  property  attached  to  the  payment 
of  the  demand  which  the  court  may 
find  to  be  due  to  the  plaintiff."  Cole 
v.  Cunningham,  133  TJ.  S.  107,  116,  10 
Sup.  Ct.  269,  33  L.  ed.  538. 

In  foreign  attachment  the  proceed- 
ing is  in  rem,  so  far  as  the  absent 
debtor  is  concerned.  Keystone  Brew. 
Co.  v.  Canavan,  221  Pa.  366,  70  Atl. 
785;  Longwell  *.  Hartwell,  164  Pa.  533, 
30  Atl.  495;  Morgan  ».  Neville,  74  Pa. 
52. 

33.  TJ.  S.— Lockett  v.  Eumbaugh,  45 
Fed.  23.  Ala.— Toomer,  Sykes  &  Bil- 
lups  v.  Eandolph,  60  Ala.  356;  Harrell 
v.  Whitman,  19  Ala.  135;  Legal  Rep- 
resentatives of  Thomas  v.  Hopper,  5 
Ala.  442.  Cal.— Hassie  v.  God  Is  With 
Us  Congregation,  35  Cal.  378.  W- 
Wheeler  v.  Chicago  Title  &  Trust  Co., 
217  111.  128,  75  N.  E.  455;  Siegel,  Coop- 
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equitable  character,34  and  to  be  governed  by  equitable  principles.35 
Originally  it  pertained  exclusively  to  courts  of  law,36  but  statutes  in 
some  states  now  authorize  its  use  to  obtain  satisfaction  of  the  decrees 
of  courts  of  chancery  and  probate  courts.37  In  New  Hampshire  trustee 
process  is  an  equitable  proceeding.38 

b.    Equitable  Garnishment.  —  Garnishment  by  a  suit  in  equity  is 
authorized  in  some  states  to  reach  property  which,  by  reason  of  its 


er  &  Co.  v.  Schueek,  167  111.  522,  47 
N.  E.  855,  reversing,  €7  111.  App.  602; 
Webster  <o.  Steele,  75  111.  544.  Kan. 
Madden  <o.  Union  Pac.  E.  Co.,  89  Kan. 
282,  131  Pac.  552.  Me. — Harlow  v. 
Bartlett,  96  Me.  294,  5a  Atl.  638,  90 
Am.  St.  Eep.  346;  Denny  v.  Metcalf, 
28  Me.  389.  Md. — Peoples'  Bank  v. 
Shryock,  48  Md.  427,  30  Am.  Rep.  476. 
Miss. — Fewell  v.  American  Surety  Co., 
80  Miss.  782,  28  So.  755,  92  Am.  St. 
Eep.  625;  Williams  v.  Gage,  49  Miss. 
777.  Mo.— State  v.  Blair,  238  Mo.  132, 
154, 142  S.  W.  326;  Birtwhistle  v.  Wood- 
ward, 95  Mo.  113,  7  S.  W.  465;  Sheedy 
v.  Second  Nat.  Bank,  62  Mo.  17,  21  Am. 
Eep.  407;  Lackland  v.  Garesche,  56  Mo. 
267;  Chapman  v.  Yancey,  173  Mo.  App. 
132,  155  S.  W.  1087;  Potter  v.  Whitten, 
170  Mo.  App.  108,  155  S.  W.  80;  Bank  of 
Odessa  v.  Barnett,  98  Mo.  App.  477, 
72  S.  W.  727;  Holmes  Organ  Co.  v. 
Petitt,  34  Mo.  App.  536;  Atwood  v. 
Hale,  17  Mo.  App.  81.  Ore. — Schneider 
v.  Lee,  33  Ore.  578,  17  Pac.  269;  Burns 
v.  Payne,  31  Ore.  100,  49  Pac.  884; 
Case  v.  Noyes,  16  Ore.  329,  19  Pac.  104; 
Williams  v.  Gallick,  11  Ore.  337,  3  Pac. 
469;  Knowles  v.  Herbert,  11  Ore.  54, 
4  Pac.  126.  E.  I.— Cross  v.  Brown, 
Steese  &  Clarke,  19  E.  I.  220,  249,  33 
Atl.  147.  Tex.— Galveston,  H.  &  S.  A. 
E.  Co.  v.  McDonald,  53  Tex.  510. 

As  against  the  garnishee,  proceed- 
ings upon  an  attachment  execution  are 
in  the  nature  of  a  suit  at  law.  Fith- 
im  v.  New  York  &  E.  E.  Co.,  31  Pa. 
114. 

It  is  "in  no  way  appropriate  to  as- 
certain and  settle  the  equitable"  rights 
between  the  garnishee  and  defendant. ' ' 
Peoples'  Bank  v.  Shryock,  48  Md.  427, 
30  Am.  Eep.  476. 

"A  proceeding  against  a  garnishee 
pa  an  attachment  or  execution  issued 
in  an  action  at  law  is  in  no  sense 
equitable,  but  strictly  at  law,  and  the 
pleadings  are  framed  and  issues  of  fact 
""nig  thereon   tried    as    in    ordinary 


law  actions."  Caldwell  Bkg.  &  Tr.  Co. 
v.  Porter,  52  Ore.  318,  95  Pae.  1,  97 
Pac.  541. 

34.  Ga. — Dugas  v.  Mathews,  9  Ga. 
510,  54  Am.  Dec.  361.  HI. — Newman  v. 
Commercial  Nat.  Bank,  156  111.  530,  41 
N.  E.  156,  affirming  55  111.  App.  534; 
Hodson  v.  McOonnei,  12  111.  170;  Hor- 
rall  17.  Brassie,  158  111.  App.  526.  Kan. 
Madden  <v.  Union  Pae.  E.  Co.,  89  Kan. 
282,  131  Pac.  552.  Me.— Harlow  v. 
Bartlett,  96  Me.  294,  52  Atl.  638,  90 
Am.  St.  Eep.  346;  Stedman  v.  Vickery, 

42  Me.  132. 

See  also  supra,  I,  C,  1. 

In  Arkansas  the  proceeding  "is  anom- 
alous, being  partly  legal  and  partly 
equitable."  Tunstall  v.  Worthington, 
Hempst.  662,  24  Ped.  Cas.  No.  14,239. 

35.  Kan. — Madden  v.  Union  Pae.  E. 
Co.,  89  Kan.  282,  131  Pac.  552.  Mich. 
Kennedy   v.    McLellan,    76    Mich.    598, 

43  N.  W.  641;  Lyon  v.  Ballentine,  63 
Mich.  97.  29  N.  W.  837,  6  Am.  St.  Eep. 
284.  Okla. — Brooks  v.  Fields,  25  Okla. 
427,  106  Pac.  828.  Wash.— Marx  v. 
Parker,  9  Wash.  473,  37  Pac.  675. 

"As  between  the  plaintiff  and  claim- 
ant, equitable  considerations  must  pre- 
vail so  far  as  the  nature  of  the  process 
will  admit."  Haynes  v.  Thompson,  80 
Me.  125,  13  Atl.  276,  quoted  with  ap- 
proval in  Harlow  v.  Bartlett,  96  Me. 
294,  52  Atl.  638,  90  Am.  St.  Eep.  346. 

36.  White  V.  .Simpson,  107  Ala.  386, 
18  So.  151. 

37.  White  v.  Simpson,  107  Ala.  386, 
18  So.  151. 

See  infra,  V,  F,  24. 

38.  White  v.  Femald-Woodward  Co., 
75  N.  H.  504,  77  Atl.  401;  Eoberts  v. 
Norcross,  69  N.  H.  533,  45  Atl.  560; 
Corning  v.  Eecords,  69  N.  H.  390,  396, 
46  Atl.  462,  76  Am.  St.  Eep.  178,  quoted 
with  approval  in  McGreenery  <v.  Mur- 
phy, 76  N.  H.  338,  82  Atl.  720,  39  L.  E. 
A.  (N.  S.)  374;  Tucker  v.  Chick,  67  N. 
H.  77,  37  Atl.  672;  Carter  -v.  Webster 
&  W.  Paper  Co.,  65>  N.  H.  17,  17  Atl. 
978. 
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nature  cannot  be  reached  by  execution  or  by  ordinary   process  of 
garnishment.39 

5.  An  Ancillary  and  Auxiliary  Remedy.  —  Garnishment  proceed- 
ings are  ancillary,40  and  auxiliary41  to  the  main  action,  and  collateral 
thereto.42    They  are  in  aid  of,43  and  subordinate  to  the  principal  suit 


39.  Riggin  v.  Hilliard,  56  Ark.  476, 
20  S.  W.  402.  See  Donnell  v.  Portland 
&  O.  R.  Co.,  73  Me.  567. 

"While  in  this  state  we  have  no 
statute  providing  for  a  proceeding  of 
equitable  garnishment  as  distinguished 
from  ordinary  garnishment  or  trustee 
process,  when  a  judgment  has  been  ob- 
tained against  a  resident  of  this  state, 
and  execution  has  been  issued  thereon 
and  returned  nulla  bona,  a  court  of 
equity,  in  the  exercise  of  its  general 
jurisdiction,  will  assist  such  creditor 
under  a  proper  showing  to  'reach  and 
apply  to  the  payment  of  his  debt  any, 
property  of  the  judgment  debtor,  which 
by  reason  of  its  nature  only  and  not 
by  reason  of  any  positive  rule  exempt- 
ing it  from  liability  for  debt,  cannot 
be  taken  on  execution  at  law. '  [Ager  <v. 
Murray,  105  U.  S.  126]."  Stevenson  v. 
McFarland,  162  Mo.  159,  62  S.  W.  695. 

40.  U.  S. — Ahlhauser  w.  Butler,  50 
Fed.  705.  Ala.— Barber  v.  Ferrill,  57 
Ala.  446;  Pounds  v.  Hamner,  57  Ala. 
342.  Ark. — Norman  v.  Poole,  70  Ark. 
127,  66  S.  W.  433.  Ga.— Dent  V.  Dent, 
118  Ga.  853,  45  S.  E.  680.  111.— Den- 
nison  v.  Taylor,  142  111.  45,  31  N.  E.  148. 
But  see  Siegel  v.  Moses,  159  111.  App. 
624;  Pease  fv.  Underwriters  Union,  1 
111.  App.  287.  Ind. — Hart  v.  O'Eourke, 
151  Ind.  205,  51  N.  E.  330;  Pomeroy  v. 
Beach,  149  Ind.  511,  49  N.  E>.  370; 
Davis  v.  Bickel,  25  Ind.  App.  378,  58 
N.  E.  207.  la.— See  Kenosha  Stove  Co. 
v.  Shedd,  8.2  Iowa  540,  48  N.  W.  933. 
Mich. — Iron  Cliffs  Co.  v.  Lahais,  52 
Mich.  394,  18  N.  W.  121.  Minn.— Ol- 
son Co.  v.  Brady,  716  Minn.  8,  78'  N.  W. 
864;  Benton  v.  Snyder,  22  Minn.  247. 
Mo. — Stevenson  v.  Standard  Adding 
Mach.  Co.,  150  Mo.  App.  555,  131  S.  W. 
162.  See  also  Spengler  v.  Kaufman,  43 
Mo.  App.  5.  But  see  Bamsey  v.  Waters, 
1  Mo.  406.  Ore. — Burns  v.  Payne,  31 
Ore.  100,  49  Pac,  884.  Tex.— Simmang 
v.  Pennsylvania  Fire  Ins.  Co.,  102  lex. 
39,  112  S.  W.  1044,  131  Am.  St.  Rep. 
846;  Kreisle  v.  Campbell,  89  Tex.  104, 
33  S.  W.  852;  Kelly  v.  Gibbs,  .84  Tex. 
143,  19  S.  W.  380;  Thatcher  v.  Jeffries, 
91  S.  W.  1091.    Wash.— State  ex  rel. 
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Gibson  v.  Superior  Court,  69  Wash. 
280,  124  Pac.  686;  Title  Guarantee  & 
Trust  Co.  v.  Northwestern  'Theatrical 
Ass'n.,  23  Wash.  517,  63  Pac.  212. 

But  see  infra,  I,  C,  6;  O.  L.  Packard 
Mach.  Co.  n>.  Daev,  100  Wis.  644,  76 
N.  W.  596;  Mace  v.  Roberts,  97  Wis. 
199,  72  N.  W.  866;  and  7  Encyclopedia 
of  Evidence  1002. 

The  removal  of  the  principal  suit 
from  a  state  to  a  federal  court  carries 
with  it  the  ancillary  proceeding 
against  the  garnishee.  Ahlhauser  v. 
Butler,  50  Fed.  705.  See  also  the  title 
"Removal  of  Causes." 

41.  Ala. — Reynolds  v.  Collins,  78 
Ala.  94.  Ark. — Adler-Goldman  Com.  Co., 
v.  Bloom,  62  Ark.  616,  37  S.  W.  305. 
la. — Borwen  v.  Port  Huron  Engine  & 
Thresher  Co.,  109  Iowa  255,  80  N.  W. 
345,  77  Am.  St.  Rep.  539,  47  L.  E.  A. 
131;  Smith  <o.  Dickson,  58  Iowa  444,  10 
N.  W.  850;  Miller  &  Co.  v.  Mason  & 
Co.,  51  Iowa  239,  1  N.  W.  483;  Sinard 
v.  Gleason,  19  Iowa  1'65.  Mich.— New- 
land  v.  Reilly,  85  Mich.  151,  48  N.  W.  544. 
Mo. — Tinsley  v.  Savage,  50  Mo.  141; 
Chapman  v.  Yancey,  173  Mo.  App.  132, 
155  S.  W.  1087;  Godman  v.  Gordon,  61 
Mo.  App.  685.  Ore.— Caldwell  Banking  & 
Trust  Co.  v.  Porter,  52  Ore.  318,  95  Pac. 
1,  97  Pac.  541.  Tex. — Missouri  Pac.  B. 
Co.  t>.  Whipsker,  77  Tex.  14,  13  S.  W. 
639,  19  Am.  St.  Rep.  734,  8  L.  E.  A. 
321.  Wash.— Title  Guarantee  &  Trust 
Co.  v.  Northwestern  Theatrical  Assn., 
23  Wash.  517,  63  Pac.  212;  Kelly  v. 
Ryan,  8  Wash.  536,  36  Pac.  478.  Wis. 
Disconto  Gesellschaft  v.  Utnbreit,  1&" 
Wis.  651,  106  N.  W.  821,  15  L.  E.  A. 
(N.  S.)  1045.  Compare  O.  L.  Packard 
Mach.  Co.  v.  Laev,  100  Wis.  644,  76  N. 
W.  596. 

Though  an  independent  suit,  the 
garnishment  proceeding  is  auxiliary  to 
the  main  suit.  McPhee  v.  Gomer,  b 
Colo.  App.  461,  41  Pac.  836. 

42.  Florida,  C.  &  P.  R.  Co.  v.  Car- 
stens,  48  Fla.  72,  37  S'o.  566;  Duxbury 
v.  Shanahan,  84  Minn.  353,  87  N.  W. 
944 

43.  Burton  1>.  Snyder,  21  Colo.  292, 
40  Pac.  451. 
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and  they  are  for  these  reasons  dependent  upon  it  for  their  validity.44 
6.  Whether  a  Separate  Action.  —  Generally  garnishment  proceed- 
ings are  not  regarded  as  a  separate,  distinct  suit  against  the  garnishee,45 
though  partaking  of  the  nature,  and  having  many  of  the  characteristics, 
of  one,46  especially  where  the  garnishee's  answer  or  disclosure  is  con- 
tested by  the  plaintiff.47    In  some  states,  however,  they  are  regarded  as 


44.  Ala. — Pounds  v.  Hamner,  57 
Ala.  342.  Ga. — Seaboard  Air-Line  B. 
v.  Hutchinson,  4  Ga.  App.  526,  62  S.  E. 
97;  Nashville,  C.  &  St.  L.  R.  Co.  ». 
Brown,  3  Ga.  App.  561,  60  S.  E.  319. 
HI. — Dennison  v.  Taylor,  142  111.  45, 
31  N.  E.  148.  Ind.— Tippecanoe  L.  & 
T.  Co.  v.  Carr,  40  Ind.  App.  125,  78  N. 
B.  1043.  Ore.— Bivins  v.  Payne,  31 
Ore.  100,  49  Pac.  884. 

45.  Cal. — Broadway  Ins.  Co.  v.  Wel- 
ters, 128  Cal.  162,  60  Pac.  766.  la. 
Sinard  v.  Gleason,  19  Iowa  165.  Minn. 
S.  E.  Olson  Co.  v.  Brady,  76  Minn.  8, 
78  N.  W.  864.  Mo.— Godman  v.  Gord- 
on, 61  Mo.  App.  685.  Neb. — Mathews 
v.  Smith,  13  Neb.  178,  12  N.  W.  821. 
Utah— Bristol  v.  Brent,  35  Utah  213, 
99  Pac.  1000.  Wash.— Title  Guarantee 
&  Tr.  Co.  v.  Northwestern  Theatrical 
Assn.,  23  Wash.  517,  63  Pac.  212. 

The  proceeding  against  the  garnishee 
does  not  become  a  hostile  suit  until  the 
answer  is  contested.  Webster  Wagon 
Co.  v.  H'ome  Ins.  Co.,  27  W.  Va.   314. 

New  Filing  Fee  Unnecessary. — It  is 
not  an  independent  suit  or  proceeding, 
but  is  only  auxiliary  to  the  original 
action  and  is  a  proceeding  therein,  and 
hence  the  plaintiff  is  not  required  to 
pay  the  statutory  clerk's  fee  required 
to  be  paid  by  a  party  instituting  an  ac- 
tion or  proceeding.  Kelly  •;;.  Ryan,  8 
Wash.  536,  36  Pae.  478. 

"The  process  of  foreign  attachment 
is  not  regarded  as  an  adverse  suit  as 
against  the  trustee."  Quigg  <v.  Kit- 
tredge,  18  N.  H.  137. 

A  garnishment  proceeding  based  on 
a  judgment  is  not  an  original  suit. 
Mo.— Tinsley  v.  Savage,  50  Mo.  141; 
Chapman  v.  Yancey,  173  Mo.  App.  132, 
155  S.  W.  1087.  Term.— Kaylor  v.  Bruns- 
wick &  Bro.,  6  Heisk.  235.  Tex.— Sim- 
mang  v.  Pennsylvania  Fire  Ins.  Co.,  102 
Tex.  39, 112  S.  W.  1044, 132  Am.  St.  Eep. 
846;  Kreisle  v.  Campbell,  89  Tex.  104, 
33  S.  W.  852.  Compare  Herring-Hall- 
Marvin  Co.  v.  Bexar  County,  16  Tex. 
Civ.  App.  673,  40  ©.  W.  145. 

46.  U.  S.— Lackett  v.  Eumbaugh,  45 
|ei  23.  D.I.— Siegel,  Cooper  &  Co.  v. 
Schueck,   167   HI.    522,   47    N.   E.   855. 


reversing  67  111.  App.  602.  la. — Bowen 
v.  Port  Huron  Engine  &  T.  Co.,  109 
Iowa  255,  80  N.  W.  345,  77  Am.  St. 
Kep.  539;  Gilmore  v.  Conn,  102  Iowa 
254,  71  N.  W.  244.  Mo. — Stevenson  v. 
Standard  Adding  Mach.  Co.,  150  Mo. 
App.  555.  131  S.  W.  162.  Neb.— Lau  v. 
W.  B.  Grimes  Dry  Goods  Co.,  38  Neb. 
215,  56  N.  W.  954.  N.  0.— Patton  v. 
Smith,  29  N.  C.  438.  Ore.— Smith  v. 
Conrad,  23  Ore.  206,  31  Pac.  398. 

A  trustee  process  is  a  direct  im- 
pleading of  the  trustee  by  the  plaintiff. 
It  is  "as  really  a  suit  between  the  part- 
ies as  that  between  the  plaintiff  and 
defendant."  Dewey  v.  Garvey,  130 
Mass.  86. 

"A  garnishment  proceeding  is  neither 
more  nor  less  than  an  action  by  the 
defendant  against  the  garnishee  for  the 
use  of  the  plaintiff.  It  possesses  all 
the  elements  of  any  other  action. ' ' 
State  v.  Superior  Court,  40  Wash.  443, 
82  Pac.  875,  2  L.  E,  A.  (N.  S.)  568, 
quoted  with  approval  in  State  v.  Su- 
perior Court,  67  Wash.  321,  121  Pac. 
460. 

"A  garnishment  proceeding  has  a 
two-fold  character,  it  is  in  the  nature 
of  a  suit,  and  also  of  final  process.  In 
its  former  aspect,  a  contest  may  arise 
between  the  plaintiff  in  the  writ,  and 
the  garnishee,  as  to  whether  there  is 
a  debt  due  to  the  defendant  in  the  at- 
tachment, or  as  to  its  discharge  and 
payment,  or  as  to  the  consideration, 
just  as  if  this  immediate  creditor  had 
sued  to  recover  the  debt.  In  the  lat- 
ter aspect,  it  is  an  effort  to  appropri- 
ate the  effects  or  the  debt  which  the 
garnishee  owes  the  defendant  in  the 
attachment,  to  the  satisfaction  of  the 
plaintiff's  demand."  Holman  v.  Fisher, 
49  Miss.  472. 

Two  distinct  issues  are  presented,  one 
between  the  plaintiff  and  the  defend- 
ant and  one  between  the  plaintiff  and 
the  garnishee.  House  <e.  Scanlan,  34 
Okla.   796,   127   Pac.    481. 

47.  Keene  v.  Smith,  44  Ore.  525,  75 
Pac.  1065;  Burns  v.  Payne,  31  Ore.  100, 
49  Pac.  884. 

"If    the    certificate    which    the    gar- 
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an  independent  action.*8  The  proceeding  has  been  said  to  have  a  dual 
nature,  being  for  some  purposes  a  single  joint  process,  and  for  other 
purposes  two  actions.49 

D.  Construction  op  Statutes  Relating  to  Garnishment.  —  In 
some  jurisdictions  it  is  held  that  the  statutes  relating  to  garnishment 
will  be  strictly  construed.50    Generally,  however,  such  statutes  will  be 


nishee  is  required  to  give  proves  un- 
satisfactory to  the  plaintiff,  thereafter 
the  proceedings  by  the  plaintiff  are  in 
the  nature  of  an  action,  and  strictly 
adversary."  Case  v.  Noyes,  16  Ore. 
329,  19  Pac.  104,  quoted  with  approval 
in  Keene  v.  Smith,  44  Ore.  525,  75 
Pac.  1065;  Smith  v.  Conrad,  23  Ore. 
206,  31  Pac.  398. 

48.  U.  S. — Logan  w.  Goodwin,  104 
Fed.  490,  43  C.  C.  A.  658.  Ala,— Sun 
Ins.  'Co.  v.  Doster-Northington  Drug 
Co.,  164  Ala.  572  51  So.  414;  Roman 
v.  Montgomery  Iron  Wis.,  156  Ala. 
604,  47  So.  136,  130  Am.  St.  Rep.  106, 
19  L.  E.  A.  (N.  S.)  604;  Garrett  v. 
Mayfield  Woolen-  Mills,  153  Ala.  602, 
44  So.  1026;  Steiner  v.  First  Nat.  Bank 
115  Ala.  379,  22  So.  30;  White  v.  Simp- 
son, 107  Ala.  386,  18  So.  151;  Francis- 
Ohenoweth  Hdw.  'Co.  v.  Bailey,  104  Ala. 
566,  18  So.  10;  Bdmondson  rv.  De  Kalb 
County,  51  Ala.  103.  Ark. — Thorn  & 
Robins  v.  Woodruff,  5  Ark.  55.  Colo. 
Burton  v.  Snyder,  21  Colo.  292,  40  Pac. 
451;  Metzler  ».  James,  12  Colo.  322, 
19  Pac  885;  Nylan  V.  Eenhard,  10 
Colo.  App.  46,  49  Pac.  266;  MePhee  v. 
Gomer,  6  Colo.  App.  461,  41  Pac.  836. 
Ga.— Dent  v.  Dent,  118  Ga.  853,  45  S. 
E.  680;  Ahrens  &  Ott  Mfg.  Co.  v.  Pat- 
ton  Sash,  D.  &  Bldg.  Co.,  94  Ga.  247, 
21  S  E.  523;  Seaboard  Air-Line  R.  Co. 
v.  Hutchinson,  4  Ga.  App.  526,  62  S. 
E.  97.  Kan.— Gen.  St.  1909,  §5832; 
Harwi  Hdw.  Co.  v.  Klippert,  67  Kan. 
743,  74  Pac.  254.  Tex.— Herring-Hall- 
Marvin  Co.  *.  Bexar  County,  16  Tex. 
Civ.  App.  673,  40  S.  W.  145.  But 
compare  Simmang  v.  Pennsylvania  Eire 
Ins.  Co.,  102  Tex.  39,  112  S.  W.  1044, 
132  Am.  St.  Rep.  846.  Wis.— Kremer 
V.  Arians,  141  Wis.  662,  124  N.  W.  1064. 
_  Under  the  statute  of  Arkansas  gar- 
nishment in  aid  of  a  judgment  is  a 
civil  suit,  and  not  a  process  of  execu- 
tion to  enforce  the  judgment.  Tun- 
stall  v.  Worthington,  Hempst.  662,  24 
Fed.  Cas.  No.  14,239. 

In  garnishment  proceedings  in  a  Fed- 
eral court  in  Arkansas  the  plaintiff  and 
the  garnishee  must  be  citizens  of  differ- 
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ent  states.  Tunstall  v.  Worthington, 
Hempst.   662,  24  Fed.  Cas.  No.  14,239. 

A  garnishment  proceeding  in  a  just- 
ice court  in  aid  of  an  attachment  suit 
becomes  a  separate  civil  action  or  suit 
only  when  begun  under  the  provisions 
of  Ann.  St.,  1910,  §3792,  providing  for 
the  issuance  of  a  summons  against  a 
garnishee  who  fails  to  deliver  prop- 
erty of  the  defendant  in  his  possession 
to  the  constable  or  to  give  him  a  mem- 
orandum of  his  indebtedness  to  the 
defendant  or  of  the  choses  in  action 
in  his  possession  belonging  to  the  de- 
fendant. Nylan  i?.  Renhard,  10  Colo. 
App.  46,  49  Pac.  266. 

"When  an  attachment  is  levied  by 
service  of  summons  of  garnishment, 
two  distinct  cases  arise, — one  between 
the  plaintiff  and  the  defendant,  the 
other  between  the  plaintiff  and  the  gar- 
nishee." Nashville,  C.  &  St.  L.  E.  v. 
Brown,  3  Ga.  App.  561,  60  S.  E.  319. 

The  garnishment  proceeding  author- 
ized by  Gen.  St.,  1909,  §5821,  is  a  sep- 
arate^ independent  provisional  remedy. 
Swofford  v.  Brittain,  9  Kan.  App.  1, 
57  Pac.  235. 

Louisiana. — Garnishment  process  is 
a  suit  within  the  provisions  relating  to 
the  defense  of  suits  by  married  wom- 
en.   Delacroix  v.  Hart,  24  La.  Ann.  141. 

Failure  to  docket  it  as  a  separate 
suit  is  a  mere  irregularity  which  will 
not  vitiate  the  judgment.  Sun  Mut. 
Ins.  Co.  v.  Seeligson  &  Co.,  59  Tex.  3. 

49.  Whitcomb  v.  Quinlan  &  Co.,  75 
N.  H.  429,  75  Atl.  525;  Jones  v.  Rob- 
erts, 60  N.  H.  216. 

"The  trustee  action  has  a  dual  nat- 
ure. Ingraham  v.  Olcock,  14  N.  H. 
243.  In  it  there  may  be  issues  between 
the  plaintiff  and  the  trustee,  as  well 
as  between  the  plaintiff  and  the  de- 
fendant." Edgerly  v.  Hale,  71  N.  H. 
138,  141,  51  Atl.  679. 

50.  U.  S.— Rice  v.  Sharpleigh  Hdw. 
Co.,  85  Fed.  559.  La.— Schindler  v. 
Smith,  Bullins  &  Co.,  18  La.  Ann.  476. 
Md. — Brown  v.  Somerville,  8  Md.  444. 
Mich. — Ettelsohn  p.  Fireman's  Fund 
Ins.  Co.,  64  Mich.  331,  31  N.  W.  201; 


GARNISHMENT 


381 


liberally  construed  with  a  view  to  promote  their  object,"  but  this  rule 
applies  only  to  the  enforcement  of  the  remedy  after  jurisdiction  has 
attached,  and  does  not  authorize  the  court  to  enlarge  or  extend  by 
implication  the  scope  of  the  remedy.63 
The  garnishment  laws  are  to  be  construed  as  a  whole.63 
II.    PERSONS  TO  WHOM  REMEDY  IS  AVAILABLE.  —  Who 
may  institute  garnishment  proceedings  depends  entirely  on  the  statutes 
of  the  various  states.64    It  has  been  held  that  the  remedy  may  be  re- 
sorted to  by  the  United  States,65  by  a  state,"  and  by  private57  and 
municipal58  corporations.    A  defendant  who  recovers  judgment  against 
the  plaintiff  in  an  action  may  enforce  the  same  by  garnishment  to  the 
same  extent  that  a  successful  plaintiff  could.69    In  Alabama  the  real 
owner  of  a  judgment  may  institute  garnishment  proceedings  thereon.60 
Aliens.  —  Whether  or  not  an  alien  may  resort  to  the  remedy  depends 


Folkerts  v.  Standish,  55  Mich.  463,  21 
N.  W.  891.  E.  I.— Hall  v.  Taylor,  34 
B.  I.  508,  84  Atl.  793.  Tex.— Jemison 
v.  Scarborough,  56  Tex.  358;  Givens  v. 
Taylor,  Hart  &  Co.,  6  Tex.  315. 

51.  Ala. — White  v.  Simpson,  107  Ala. 
386,  18  So.  151;  Jones'  Admr.  v.  Crews, 
64  Ala.  368.  Colo.— Ann.  Code,  1910, 
§156;  Troy  Laundry  &  Mach.  Co.  v. 
City  of  Denver,  11  Colo.  App.  368,  53 
Pae.  256.  Conn. — Stillman  v.  Isham,  11 
Conn.  124;  Fitch  v.  Waite,  5  Conn.  117. 
HI.— Hannibal  &  St.  J.  E.  Co.  v.  Crane, 
102  111.  249,  40  Am.  Eep.  581;  Illinois 
Cent.  R.  Oo.  v.  Weaver,  54  HI.  319.  la. 
Boyer  v.  Hawkins,  86  Iowa  40,  52  N. 
W.  659.  Me.— Whitney  v.  Munroe^  19 
Me.  42,  36  Am.  Dec.  732.  N.  J.— Mayor, 
etc.,  of  Jersey  City  v.  Horton,  38  M. 
J.  L.  88.  Pa.— Girard  Fire  &  M.  Ins. 
Co.  v.  Field,  45  Pa.  129.  Utah-^Comp. 
Laws,  1907,  §3112  as  amended  by  Laws 
1909,  c.  70,  p.  117;  Cole  v.  Utah  Sugar 
Co.,  35  Utah  148,  99  Pac.  681.  Vt. 
Oren  Lyman  &  Co.  v.  Wood,  42  Vt.  113; 
Pecks  &  Co.  v.  Barnum,  24  Vt.  75. 

"The  remedy  by  garnishment  is 
remedial  in  its  nature  and  the  statute 
is  to  be  liberally  construed  for  the  ad- 
vancement of  the  remedy."  Wheeler 
v.  Chicago  Title  &  Trust  Co.,  217  111. 
128,  75  N.  E.  455.  To  the  same  effect 
Miss.— Fewell  v.  American  Surety  Co., 
80  Miss.  782,  28  So.  755,  92  Am.  St. 
Bep.  625.  Neb.— South  Omaha  Nat. 
Bank  v.  Farmers  &  Merchants  Nat. 
Bank,  45  Neb.  29,  63  N.  W.  128.  Pa. 
Girard  Fire  &  M.  Ins.  Co.  v.  Field,  45 
Pa.  129.  ' 

52.  Ala. — Jones'  Admr.  v.  Crews, 
64  Ala.  368.  Conn.— Stillman  v.  Isham, 
11  <?oim.  124.     HI.— Hliaois  Cent.   B, 


Co.  v.  Weaver,  54  HI.  319.  Utah— Cole 
v.  Utah  Sugar  Co.,  35  Utah  148,  99  Pae. 
681. 

Not  so  as  to  bring  within  their  jur- 
isdiction any  cases  except  those  to 
which  the  statutes  manifestly  and  clear- 
ly apply.  In  this  regard  the  statutes 
will  be  strictly  construed,  since  they 
are  in  derogation  of  the  common  law. 
Troy  Laundry  &  Mach.  Co.  v.  City  of 
Denver,  11  Colo.  App.  368,  53  Pac.  256. 

53.  Morrison  v.  Hilburn  &  Poole,  126 
Ga.  114,  54  S.  E.  938. 

54.  See  the  statutes  of  the  various 
states. 

Executors  and  Administrators. — In 
Alabama  the  statute  expressly  provides 
that  executors  and  administrators  may 
have  process  of  garnishment  in  their 
representative  character.  Code,  1907, 
§4307. 

55.  Attachment,  in  an  action  to  col- 
lect duties.  United  States  v.  Graff,  67 
Barb.  (N.  Y.)  304.  See  also  United 
States  f.  Murdock,  18  La.  Ann.  305, 
89  Am.  Dec.  651, 

56.  People  v.  Johnson,  14  111.  342. 

57.  Gordon  v.  Mayor,  etc.,  of  Balti- 
more, 5  Gill  (Md.)  231. 

58.  Gordon  v.  Mayor,  etc.,  of  Balti- 
more, 5  Gill  (Md.)  231. 

59.  Donohoe-Kelly  Banking  Oo.  v. 
Southern  Pac.  Co.,  138  Cal.  183,  71 
Pac.  93,  94  Am.  St.  Eep.  28. 

"The  word  'plaintiff,'  as  used  in  the 
statute,  must  be  construed  to  mean 
the  party  moving  in  the  garnishment 
proceeding."  Elser  v.  Kent  Circuit 
Judge,  108  Mich.  543,  66  N.  W.  485. 

60.  Under  Code,  1907,  §4301;  Jack- 
son v.  Sflipman,  38  Ala.  488. 
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upon  the  statutes  of  the  various  states,61  and  the  right  of  an  alien  to 
maintain  an  action.62 

Non-residents  may  institute  garnishment  proceedings  in  cases  where 
they  are  authorized  to  maintain  actions  within  the  state.63  If  a  person 
has  a  legal  right  to  institute  garnishment  proceedings  in  a  state  other 
than  that  in  which  he  resides,  his  motive  in  so  doing  is  generally  held 
to  be  immaterial.64  But  a  court  of  equity  of  the  state  in  which  the 
parties  reside  may  enjoin  garnishment  proceedings  in  another  state 
in  violation  of  a  statute  of  the  forum  forbidding  garnishment  outside 
the  state,05  or  making  "the  debt  or  property  exempt.66 

III.    ACTIONS   IN   WHICH    REMEDY   IS   AVAILABLE.  —  In 

what  classes  of  actions  the  remedy  by  garnishment  may  be  resorted  to 
depends  entirely  on  the  statutes  of  the  various  states.67    It  is  generally 


61.  In  Shivers  v.  Wilson,  5  Har.  & 
J.  (Md.)  130,  9  Am.  Dec.  497,  it  was 
held  that  under  the  statute  then  in 
force  the  remedy  was  confined  to  citi- 
zens of  that  or  some  other  state. 

62.  Since  a  non-resident  alien  can- 
not sue  a  non-resident  alien  in  the 
courts  of  a  state,  on  a  cause  of  action 
arising  in  a  foreign  country,  as  a  mat- 
ter of  right,  but  only  as  a  matter  of 
comity,  the  same  is  true  as  to  the  right 
of  such  an  alien  to  maintain  garnish- 
ment proceedings  in  such  an  action.  In 
sueh  case  the  non-resident  plaintiff  will 
not  be  allowed  to  take  the  fund  as 
against  a  resident  creditor,  and  this  is 
true  though  the  claim  of  the  latter  ac- 
crued and  his  garnishment  proceedings 
were  commenced  subsequent  to  those  of 
the  alien  creditor.  "The  question  is 
not  to  be  determined  by  priority  in 
point  of  time  any  more  than  by  priority 
of  garnishment,  but  by  the  situation 
at  the  time  when  the  court  is  called 
upon  to  finally  decide  which  creditor 
shall  reeeive  its  aid."  Disconto  Geseu- 
sehaft  v.  Umbreit,  127  Wis.  651,  106 
N.  W.  821,  15  L.  E.  A.  (N.  S.)  1045. 
See  the  title  "Aliens." 

63.  Mass.— Eev.  Laws,  e.  189,  §1; 
Bayer  v.  Lovelace,  204  Mass.  327,  90 
N.  E.  538.  N.  J.— National  Fire  Ins. 
Co.  H),  Chambers,  53  N.  J.  Eq.  468,  32 
Atl.  663.  N.  C— Goodwin  v.  Claytor, 
137  N.  C.  224,  49  S.  E.  173,  107  Am. 
St.  Eep.  479,  67  L.  E.  A.  209.  Pa. 
Morgan  v.  Neville,  74  Pa.  52.  Utah 
Bristol  v.  Brent,  38  Utah  58,  110  Pac. 
356. 

That  the  plaintiff  is  a  non-resident  is 
immaterial,  since  non-residents  have  a 
right  to  sue  in  the  state  under  the  fed- 
eral   constitution.     McShane   v.   Knox, 
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103   Minn.  268,  114  N.  W.  955,  20  L. 
R.  A.   (N.  S.)   271. 

64.  Wabash  E.  Co.  v.  Dougan,  142 
111.  24S,  31  N.  E.  594,  34  Am.  St.  Kep. 
74,    avoidance    of    exemption   laws. 

Where  he  is  guilty  of  no  actual  fraud, 
though  he  does  so  to  avoid  the  exemp- 
tion laws  of  the  state  where  he  and 
the  defendant  reside.  Mooney  v.  Un- 
ion Pac.  E.  Co.,  60  Iowa  346,  14  N.  W. 
343. 

65.  Wilson  v.  Joseph,  107  Ind.  490, 
8  N.  E.  616;  Main  v.  Field,  13  Ind.  App. 
401,  40  N.  E.  1103,  41  N.  E.  829. 

Violation  of  such  an  injunction  is  a 
contempt  (Main  v.  Field,  13  Ind.  App. 
401,  40  N.  E.  1103,  41  N.  E.  829),  and 
renders  the  violator  liable  in  damages 
to  the  person  from  whom  the  debt  is 
thus    collected.      Main   v.   Field,   supra. 

It  is  sometimes  made  a  penal  offense 
to  send  claims  against  citizens  of  a 
state  into  another  state  for  the  pur- 
pose of  having  the  same  there  collected 
by  process  of  garnishment  (Wilson  v. 
Joseph,  107  Ind.  490,  8  N.  E.  616),  or 
to  assign  or  transfer  claims  against  citi- 
zens for  the  purpose  of  having  them 
collected  by  garnishment  in  another 
state.  Uppinghouse  v.  Mundel,  103  Ind. 
238,  2  N.  E.  719;  Main  v.  Field,  13 
Ind.  App.  401,  40  N.  E.  1103,  41  N. 
E.  829.  See  Kestler  v.  Kern,  2  Ind. 
App.  488,  28  N.  E.  726. 

Ill  Missouri  such  a  statute  was  held 
to  be  unconstitutional.  In  re  Flukes, 
157  Mo.  125,  57  S.  W.  545,  80  Am.  St. 
Eep.  619,  51  L.  E.  A.  176. 

66.  Keyser  v.  Eice,  47  Md.  203,  28 
Am.  Eep.  448.  See  the  title  "Home- 
steads and  Exemptions." 

67.  See  the  statutes  of  the  various 
states,  and  the  following  cases:    V-  S. 
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confined  to  actions  in  personam  and  is  not  available  in  actions  in  rem.63 
In  many  states  garnishment  before  judgment  is  permissible  only  in 
actions  on  contract,69  and  the  remedy  is  not  available  in  tort  actions,70 
nor  in  actions  to  recover  penalties.71  In  other  states  it  is  permitted 
in  tort  actions.72  Garnishment  may  be  resorted  to  in  actions  for  divorce 
in  which  it  is  sought  to  recover  alimony,73  or  to  enforce  a  decree  for 
separate  support  of  the  wife.74  In  many  states  garnishment  may  be 
used  as  a  method  of  levying  an  original  attachment,  and  in  some  states 
it  can  be  resorted  to  only  for  that  purpose.75 

Foreclosure  Suits. —  It  has  been  held  to  be  available  in  suits  to  fore- 
close mortgages  provided  the  plaintiff  is  entitled  to  recover  a  personal 
judgment  against  the  defendant.76 

Action  on  Claim  Not  Due. —  Where  garnishment  is  regarded  as  an  in- 


Bothsehild  v.  Knight,  184  U.  S.  334, 
341,  22  Sup.  Ct.  391,  46  L.  ed.  573. 
Conn. — New  Haven  Steam  Saw  Mill 
Co.  v.  Fowler,  28  Conn.  103,  claim  for 
unliquidated  damages  foir  breach  of 
contract.  Mass. — Eothschild  v.  Knight, 
176  Mass.  48,  517  N.  E.  337,  action  for 
goods  conveyed  in  fraud  of  insolvency 
laws.  Minn. — Cummings  v.  Edwards- 
Wood  Co.,  95  Minn.  118,  103  N.  W.  709, 
106  N.  W.  304.  N.  H.— Puib  St.,  1901, 
c.  245,  §1. 

An  action  for  slander  of  title  is  an 
action  "for  slander  either  by  writing 
or  speaking"  within  the  meaning  of 
Pub.  St.,  c.  167,  §1,  and  cannot  be  com- 
menced by  trustee  process.  McDonald 
v.  Green,  176  Mass.  113,  57  N.  E.  211. 
Neither  can  an  action  for  libel,  under 
such  a  statute.  Macurda  v.  Globe 
Newspaper  Co.,  165  Fed.  104. 

68.  Gilcrest  v.  Savage,  44  111.  56. 
Garnishment  cannot  be  predicated  on 

a  proceeding  to  foreclose  a  laborer 's 
lien  (Weston  v.  Beverly  &  McCollum, 
10  Ga.  App.  261,  73  S.  E.  404),  or  an 
attorney's  lien.  Lane  v.  Brinson,  12 
Ga.  App.  760,  78  S.  E.  725. 

69.  See  the  statutes  of  the  various 
states,  and  the  following:  Kan. — Gen. 
St.,  1909,  §5821;  Mortgage  Trust  Co.  v. 
Norris,  8  Kan.  App.  699,  54  Pac.  283. 
In  all  personal  actions  arising  upon 
contract  before  justices  of  the  peace. 
Gen.  St.,  1909,  §6415.  Mich.— Comp. 
Laws,  1907,  §10,600.  An  action 
brought  upon  a  foreign  judgment  is 
an  action  upon  contract  within  the 
meaning  of  the  statute.  Wattles  v. 
Wayne  Circuit  Judge,  117  Mich.  662, 
76  N.  W.  115,  72  Am.  St.  Rep.  590. 
Okla.-jComp.  Laws,  1909,  §5712.  Vt. 
fub.  St.,  §1657;  Wheeler  v.  Wilson,  57 
Vt.  157. 


Unliquidated  Damages. — It  is  not  nec- 
essary that  the  damage  be  liquidated 
under  a  statute  permitting  garnish- 
ment on  actions  for  damages  founded 
upon  contract  express  or  implied. 
Kindinger  v.  Behnke,  150  Wis.  557,  137 
N.  W.  777.  See  also  New  Hampshire 
Steam  Saw-Mill  Co.  v.  Fowler,  28  Conn. 
103. 

70.  HI. — May  v.  Disconto  Gesell- 
schaft,  211  111.  310,  71  N.  E.  1001.  Tex. 
Welch  v.  Benfro,  42  Tex.  Cdv.  App. 
460,  94  S.  W.  107.  Vt.— Graves  v. 
Severens,  37  Vt.  651;  Ferris  v.  Ferris, 
25   Vt.   100. 

Amendment — Where  plaintiffs  dec- 
laration, in  an  action  to  recover  money- 
obtained  from  him  by  fraud  and  mis- 
representation, sounds  in  tort,  he  may 
by  leave  of  court,  amend  so  as  to  make 
the  action  one  in  assumpsit,  and  such 
an  amendment  will  relate  back  to  the 
beginning  of  the  suit.  May  v.  Dis- 
conto Gesellschaft,  211  111.  310,  71  N. 
E.  1001. 

71.  Mortgage  Trust  Co.  v.  Norris, 
8  Kan.  App.  699,  54  Pac.  283. 

72.  See  the  statutes  of  the  various 
states  and  Cummings  v.  Edwards- Wood 
Co.,  95  Minn.  118,  103  N.  W.  709,  106 
N.  W.  304  (damages  for  conspiracy) ; 
Com.  v.  Baxter  &  Co.,  235  Pa.  179,  84 
Atl.  136,  42  L.  It.  A.  (N.  S.)  484  (torts 
committed  within   the  state). 

73.  Sahner  v.  Sahner,  26  Ind.  App. 
624,  60  N.  E.  369. 

74.  Mcllrov  v.  Mcllroy,  208  Mass. 
458,  94  N.  E."696. 

75.  See  IV,  C,  infra. 

76.  Jaseph  v.  People's  Sav.  Bank. 
132  Ind.  39,  31  N.  E.  524;  Martin  v. 
Holland,  87  Ind.  105.  See  also  3  Stand- 
abd  Pkoc.  324,  et  seq. 
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dependent  provisional  remedy,  a  statute  providing  for  an  action  and 
attachment  under  certain  circumstances  on  a  claim  or  debt  not  yet 
due,  does  not  authorize  garnishment  in  such  a  case.77 

IV.  TIME  WHEN  AND  CIRCUMSTANCES  UNDER  WHICH 
PROCEEDINGS  MAY  BE  INSTITUTED.  —  A.  General  State- 
ment.  —  As  a  rule,  garnishment  proceedings  may  be  instituted  pend- 
ing suit,78  or  after  judgment,78  or  both  pending  suit  and  after  judg- 
ment in  the  same  case.80  In  some  states  garnishment  is  not  authorized 
when  the  defendant  has  property  liable  to  execution  sufficient  to 
satisfy  the  plaintiff's  demand.81 

B.  Garnishment  After  Judgment.  —  As  before  stated,  in  most 
states  garnishment  may  be  resorted  to  as  a  mode  of  enforcing  a  judg- 


77.  Kellogg  v.  Hazlett,  2  Kan.  App. 
525,  43  Pac.  98Y. 

78.  See  the  statutes  of  the  various 
states,  and  the  following:  Ala. — Code, 
1907,  §4301;  Francis-Chenoweth  Hard- 
ware Co.  v.  Bailey,  104  Ala.  566,  18  So. 
10.  Fla.— Gen.  St.,  190©,  §2144.  Ga. 
Code,  1911,  §§5094,  5265;  Steers  &  Co. 
V.  Morgan  &  Armspaugh,  66  Ga.  552. 
See  also  Dunlap  v.  Hooper,  67  Ga.  721; 
Weston  v.  Beverly  &  MoCollum,  10  Ga. 
App.  261,  73  S.  B.  404.  Ind.— Burns' 
Ann.  St.,  1908,  §966;  Pomeroy  v.  Beach, 
149  Ind.  511,  49  N.  E.  370. 

Garnishment  proceedings  in  justice's 
court  are  not  void  because  the  writ  of 
garnishment  is  issued  by  the  justice 
before  the  summons  and  complaint  are 
actually  in  his  hands  where  they  are 
filed  on  the  same  day.  In  such  case 
the  law  takes  no  account  of  fractions 
of  a  day.  Merrill  v.  Vaughan,  118  Ala. 
438,  24  So.  580. 

Where  plaintiff  files  his  complaint, 
has  summons  issued  thereon  and  return- 
ed "not  found,"  files  an  affidavit  of 
non-residence  of  the  defendant  ajnd 
affidavits  in  attachment  and  garnish- 
ment, has  a  writ  of  attachment  issued 
and  returned  "no  property  found,  and 
a  writ  of  garnishment  issued,  and  also 
a  notice  for  publication  on  the  defend- 
ant, which  notice  is  duly  and  season- 
ably published,  there  is  a  sufficient 
commencement  of  the  action  to  invoke 
the  jurisdiction  of  the  court  and  to 
validate  the  judgment  in  the  garnish- 
ment proceedings  thereafter  rendered, 
especially  as  against  a  collateral  at- 
tack. Northern  Ind.  E.  Co.  v.  Lincoln 
Nat.  Bank,  4,7  Ind.  App.  98,  92  N.  E. 
384. 

Kansas. — Either  at  the  time  of  the 
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issuing  of  the  summons,  or  at  any  time 
thereafter  before  final  judgment.  Gen. 
St.,   1909,   §5821.  '      " 

Massachusetts. — The  action  may  be 
commenced  by  trustee  process.  Eev. 
Laws,  e.  189,  §1.  . 

In  certain  cases  an  attachment  by 
trustee  process  may  be  made  at  any 
time  during  the  pendency  of  the  suit 
by  special  precept.  Mass.  Eev.  Laws, 
e.  167,  §80. 

Minnesota, — Garnishment  proceedings 
may  be  commenced  in  the  district 
court  after  a  case  has  been  removed 
thereto  by  appeal  from  the  justice 
court  notwithstanding  the  fact  that  a 
proper  appeal  bond  has  been  given  and 
is  in  full  force  and  effect.  Hopkins  ft 
MeOusker,  103  Minn.  79;  114  N.  W. 
468. 

Oklahoma. — The  affidavit  may  be 
filed  at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  thereafter  before 
final  judgment.  Comp.  Laws,  1909, 
§5712. 

Texas. — At  the  beginning  of,  or  dur- 
ing the  progress  of,  an  action.  Kelly 
v.  Gibbs,  84  Tex.  143,  19  S.  W.  380. 

79.    See  IV,  B,  infra, 

SO.  Francis-Chenoweifch  Hardware 
Oo.  v.  Bailey,  104  Ala.  566,  18  So.  10. 

81.  See  the  statutes  of  the  various 
states,  and  the  following:  Kan. — Gen. 
St.,  1909,  §5822.  Okla.-X?omp.  Laws, 
1909,  §5712;  Ed  Hockaday  &  Co.  ft 
King,  31  Okla.  127,  120  Pac.  565.  Tex. 
Wells  v.  Globe  Eire  Ins.  Co.  (Tex.  Civ. 
App.),  157  S.  W.  289;  Smith  ft  City 
Nat.  Bank  (Tex.  Civ.  App.),  140  S.  W. 
1145. 

In  Illinois,  in  garnishment  based  on 
a  judgment.  Hurd's  Bev.  St.,  1909,  c. 
62,  §1. 
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ment.82    In  some  states,  in  certain  specified  classes  of  cases  the  remedy 
is  not  available  until  after  judgment.83 

To  be  made  the  basis  of  garnishment  proceedings  the  judgment  must 
be  one  in  personam,  and  not  one  in  rem,Si  and  must  be  a  valid  sub- 
sisting judgment.85 


82.  V.  S. — Logan  v.  Goodwin,  104 
Fed.  940,  43  C.  0.  A.  658.  Ala.— ^Code 
1907,  §4301.  Francis-Chenoweth  Hard- 
ware Co.  v.  Bailey,  104  Ala.  566,  18 
So.  10.  Ark.— Kirby's  Dig.,  §3694, 
Colo.— Ann.  Code  1910,  §156.  In  jus- 
tice court.  Ann.  St.  1910,  §3793.  Fla. 
Gen.  St.,  1906,  §3131.  Ga.-^Code,  1911, 
§5265.  HI.— Hurd's  Eev.  St.,  1909,  e. 
62,  §1.  Ind.— Burns'  Ann.  St.  1908, 
§966.  Kan.— Gen.  St.,  1909,  §5821; 
Hillis  V.  First  Nat.  Bank,  54  Kan.  421, 
38  Pac.  565  (in  justice's  court).  Ky. 
Civ.  Code  Pr.,  1906,  §439;  Smith  v. 
Gower,  3  Mete.  171.  Mich. — Comp. 
Laws,  '1907,  §10,600.  Mo.— Eev.  St., 
1909,  §2414;  Tinsley  v.  Savage,  50  Mo. 
141;  Potter  v.  Whitten,  161  Mo.  App. 
118,  142  S.  W.  453.  Neb.— Comp.  St., 
1911,  §6794.  Okla.— Comp.  Laws,  1909, 
§5712,  upon  a  judgment  or  deere'e.  Tex. 
Kelly  v.  Gibbs,  84  Tex.  143,  19  S.  W. 
380;  Friedman  v.  Early  Grocery  Co., 
22  Tex.  Civ.  App.  285,  54  S.  W.  278. 
Utah.— Comp.  Laws,  1907,  §3112,  as 
amended  by  Laws,  1909,  e.  70,  p.  117; 
Cole  v.  Utah  Sugar  Co.,  35  Utah  148, 
99  Pac.  681. 

A  judgment  for  alimony  may  be  en- 
forced by  successive  garnishments  of 
the  defendant's  salary.  Raines  v. 
Raines,  138  Ga.  790,  76  S.  E.  51.  See 
also  Bouslough  v.  Bouslough,  68  Pa. 
495. 

Summons  may  issue  directly  against 
the  garnishee  on  execution  without  su- 
ing out  process  as  in  the  case  of  an 
original  suit.  Tinsley  v.  Savage,  50  Mo. 
141;  Potter  tv.  Whitten,  161  Mo.  App. 
118,  142  S.  W.   453. 

In  Kentucky,  upon  the  return  of  an 
execution  nulla  bona,  the  judgment 
creditor  may  institute  an  equitable  ac- 
tion for  the  discovery  of  assets,  to 
which  debtors  of  the  judgment  debtor 
may  be  made  defendants.  Civ.  Code 
Prac,  §439;  Sanders  &  Walker  v.  Hern- 
don,  122  Ky.  760,  772,  93  S.  W.  14, 
5  L.  R.  A.  (N.  S.)  1072:  Smith  V.  Gow- 
er, 3  Mete.  (Ky.)  171. 

Where  a  personal  judgment  is  sought 
against  the  garnishee,  the  plaintiff  must 
state  the  cause  of  action  in  favor  of 
his  debtor  with  the  same  particularity 


as  the  debtor  would  be  required  to  do 
if  he  sued.  A  mere  general  allegation 
of  indebtedness  is  insufficient.  Darby 
v.  French  (Ky.),  112  S.  W.  1132. 

83.  Garnishment  of  Wages  Due  by 
Railroad.— Ark.— Kirby's  Dig.,  §§3695, 
369«.  Mo.— Rev.  St.,  1909,  §§2427, 
2428;  Houston  &  T.  O.  R.  Co.  v.  Cald- 
well, 231  Mo.  505,  132  S.  W.  1067. 
Okla. — Missouri,  K.  &  T.  R.  Co.  v. 
Houseley,  37  Okla.  326,  132  Pac.  330. 

The  Statute  Is  Constitutional. — Met- 
calf  v.  St.  Louis,  I.  M.  &  S.  R.  Co., 
101  Ark.  193,  141  S.  W.  1167;  St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Walsh,  86  Ark.  147, 
110  S.  W.  222;  Houston  &  T.  C.  R.  Co. 
v.  Caldwell,  231  Mo.  505,  132  S.  W. 
1067;  White  >v.  Missouri,  K.  &  T.  R. 
Co.,  230  Mo.  287,  130  S.  W.  325,  29 
L.  R.  A.  (N.  S.)  874. 

The  statute  applies  to  garnishments 
by  attachment  as  well  as  those  author- 
ized before  or  after  judgment  by 
Kirby's  Dig.,  §3694.  Metcalf  v.  St. 
Louis,  I.  M.  &  S.  R.  Co.,  101  Ark.  193, 
141  S.  W.  1167. 

A  judgment  against  a  railroad  com- 
pany in  violation  of  the  terms  of  the 
statute  is  void.  Metcalf  v.  St.  Louis, 
I.  M.  &  S.  R.  Co.,  101  Ark.  193,  141  S. 
W.  1167. 

Who  May  Take  Advantage  of  the 
Statute. — Though  the  statute  is  for 
the  benefit  of  railroad  employes,  the 
company  has  a  right  to  insist  that  no 
judgment  be  rendered  against  it  by 
default  on  a  garnishment  issued  before 
judgment.  Metcalf  v.  St.  Louis  I.  M. 
&  S.  R.  Co.,  101  Ark.  193,  141  S.  W. 
1167. 

84.  Weston  v.  Beverly  &  McCollum, 
10  Ga.  App.  261,  73  S.  E.  404;  Gil- 
ereest  v.  Savage,  44  111.  56. 

85.  Ga. — Ingram  v.  Jackson  Mer- 
cantile Co.,  2  Ga.  App.  218,  58  S.  E. 
372.  HI. — Chicago'  Open  Board  of 
Trade  v.  Illinois  Trust  &  Sav.  Bank, 
150  HI.  App.  161;  Howard  Co.  v.  Mil- 
ler, 123  111.  App.  483;  Bank  of  Com- 
merce v.  Franklin,  90  111.  App.  91; 
Davis  v.  Sdegel,  Cooper  &  Co.,  80  111. 
App.  278.  La. — Johnson  v.  Murphy, 
124  La.  143,  49  So.  1007;  Featiherston 'h 
v.    Compton,    3   La.   Ann.    380.     Miss. 
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Satisfied  Judgment.  —  Ordinarily  garnishment  proceedings  cannot  be 
based  on  a  judgment  which  has  been  satisfied  of  record  until  such 
satisfaction  is  set  aside  in  a  proceeding  instituted  for  that  purpose.'8 

Dormant  Judgment.  —  Generally  garnishment  proceedings  may  not  be 
based  on  a  dormant  judgment.87 

Effect  of  Appeal  or  Writ  of  Error.. —  Generally  a  judgment  from  which 
an  appeal  or  writ  of  error  with  supersedeas,  or  an  appeal  or  writ  of 
error  which  operates  to  vacate  the  judgment,  is  pending  will  not  sup- 
port a  garnishment.88  The  garnishment  is  dissolved,  and  the  garnishee 
discharged,  if  the  judgment  on  which  it  is  based  is  subsequently  re- 
versed or  set  aside.89 

Issuance  and  Eeturn  of  Execution Generally     the    issuance    of    an 

execution  is  an  essential  prerequisite  to  garnishment  based  on  a  judg- 
ment.90   But  it  is  not  everywhere  necessary  that  an  execution  should 


Saxony  Mills  v.  Wagner,  94  Miss.  233, 
47  So.  899,  136  Am.  St.  Rep.  575,  23 
L.  R.  A.  (N.  S.)  834.  Neb.— Clough 
v.  Buck,  6  Neb.  343.  Tenn. — Walton 
v.  Sharp,  11  Lea  578.  Tex. — Kelly  v. 
Gibbs,  84  Tex.  143,  19  S.  W.  380;  Fried- 
man v .  Early  Grocery  Co.,  22  Civ.  App. 
285,  54  S.  W.  278. 

It  must  be  such  a  judgment  as  would 
support  an  execution.  Pierce  v.  Wade, 
19  111.  App.  185;  Friedman  v.  Early 
Grocery  Co.,  22  Tex.  Civ.  App.  285,  54 
S.  W.  278. 

Entry  Nunc  Pro  Tunc. — Where  the 
clerk  fails  to  enter  judgment,  it  may 
be  entered  nunc  pro  tunc  after  the  com- 
mencement of  garnishment  proceed- 
ings. In  such  case  it  cannot  be  suc- 
cessfully contended  that  the  garnishee 
was  entitled  to  notice  of  the  entry  of 
the  original  judgment.  Taber  v.  Wayne 
Cireuit  Judge,  156  Mich.  652,  121  N. 
W.  481. 

The  court  will  take  judicial  notice  of 
the  judgment,  since  the  garnishment  is 
merely  ancillary  to  the  principal  suit 
and  is  a  part  of  it.  Kelly  v.  Gibbs,  .84 
Tex.  143,  19  S.  W.  380.  But  see  Siegel 
v.  Moses,  159  111.  App.  624,  judgment 
must  be  proved.  And  see  7  Encyclo- 
pedia ot  Evidence  1002,  where  the 
distinction  is  made  between  garnish- 
ment proceedings  which  are  merely 
ancillary  to  the  principal  suit  and  those 
which  constitute  an  independent  pro- 
ceeding. 

If  the  judgment  is  set  aside  the  gar- 
nishment proceedings  will  be  dismissed. 
Chicago  Open  Board  of  Trade  v.  Illi- 
nois Trust  &  Sav.  Bank,  150  111.  App. 
161. 

Vol.  X 


86.  Masterson  v.  Keller,  40  Tex. 
Civ.  App.  333,  89  S.  W.  803. 

A  writ  based  on  such  a  judgment  is 
void,  and  is  not  validated  by  the  fact 
that  the  entry  of  satisfaction  is  subse- 
quently set  aside.  Masterson  v.  Kel- 
ler, 40  Tex.  Civ.  App.  333,  89  S.  W. 
803. 

But  garnishment  may  be  resorted  to 
in  a  suit  to  set  aside  the  satisfaction 
and  revive  the  judgment.  Masterson 
v.  Keller,  40  Tex.  Civ.  App.  333,  89  6. 
W.   803. 

87.  (Ja. — Ingram  v.  Jackson  Mercan- 
tile Co.,  2  Ga.  App.  218,  58  S.  E.  372. 
HI.— Pierce  V.  Wade,  19  111.  App.  185. 
Tex.— -Friedman  v.  Early  Grocery  Co., 
22  Tex.  Civ.  App.  285,  54  S.  W.  278. 

Revival  of  the  judgment  pending  the 
proceedings  will  not  validate  them  so 
as  to  give  the  plaintiff  a  lien  as  of 
the  date  of  the  service  of  the  writ. 
Friedman  v.  Early  Grocery  Co.,  22  Tex. 
Civ.  App.  285,  54  S.  W.  278. 

But  in  a  suit  on  such  a  judgment  the 
remedy  may  be  resorted  to.  Bridges  V. 
North,  22  Ga.  52.    • 

88.  Hopkins  v.  McCusker,  103  Minn. 
79,  114  N.  W.  468. 

Garnishment  proceedings  will  be  dis- 
charged if  such  an  appeal  or  writ  of 
error  is  taken  or  sued  out  while  they 
are  pending.  Karr  v.  Schade,  7  Lea 
(Tenn.)   294. 

89.  Clough  v.  Buck,  6  Neb.  343. 

90.  U.  S. — Logan  v.  Goodwin,  104 
Fed.  490,  43  C.  C.  A.  658.  111.— Chanute 
v.  Martin,  25  111.  49;  Bank  of  Com- 
merce v.  Franklin,  90  111.  App.  91; 
Davis  v.  Siegel,  Cooper  &  Co.,  80  111. 
App.  278;  Clark  v.  First  Nat.  Bank,  71 
111.  App.  601.    Tenn.— Walton  v.  Sharp, 
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have  been  issued.91  In  some  states  the  execution  must  have  been  re- 
turned unsatisfied.92  In  others  garnishment  may  be  resorted  to  only 
after  an  execution  has  been  issued  and  before  its  return.93 

C.  Garnishment  in  Attachment  Proceedings.  —  In  many  states 
garnishment  may  be  used  as  a  mode  of  levying  an  original  attachment.94 
Whether  or  not  it  may  be  resorted  to  as  a  distinct  proceeding  apart 


11  Lea  578;  Karr  v.  Schade,  7  Lea  294. 
Execution  Must  Be  Valid. — Garnish- 
ment in  aid  of  execution  rests  on  the 
execution,  and  if  the  latter  is  invalid 
the  garnishment  proceedings  are  also 
invalid.  Kentzler  v.  Chicago,  M.  &  St, 
P.  B.  Co.,  47  Wis.  641,  3  N.  W.  369. 

91.  Faulkner  v.  .Chandler,  11  Ala. 
725. 

92.  HI. — Sheehan  v.  Union  Stockyard 
&  Transit  Co.,  172  111.  App.  528;  Hor- 
rall  17.  Brassie,  158  111.  App.  586;  How- 
ard Co.  v.  Miller,  123  111.  App.  483; 
Bank  of  Commerce  v.  Franklin,  9-0'  111. 
App.  91;  Davis  v.  Siegel,  Cooper  &  Co., 
80  HI.  App.  278.  Kan.— Gen.  St.,  1904), 
§6524,  in  justice's  court.  Neb. — Comp. 
St.,  1911,  §6794;  Wilson  v.  Burney,  8 
Neb.  39;   Clough  v.  Buck,  6  Neb.  343. 

The  remedy  by  execution  must  be 
exhausted  before  garnishment  may  be 
resorted  to.  "This  means  exhausted  in 
fact  and  in  good  faith,  and  not  merely 
as  a  matter  of  form."  Madden  v.  Un- 
ion Pac.  E.  Co.,  89  Kan.  282,  131  Pac. 
552. 

Where  the  record  on  appeal  shows 
that  the  execution  was  issued  and  re- 
turned and  the  summons  in  garnish- 
ment sued  out  on  the  same  day,  it  will 
be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  the  summons 
was  sued  out  subsequent  to  such  re- 
turn. Brunke  v.  Gruben,  84  Neb.  806, 
122  N.  W.  37. 

A  return  as  follows:  "I  hereby  re- 
turn this  execution  by  order  of  plain- 
tiff's attorney.  No  property  found  and 
in  no  part  satisfied,"  and  which  shows 
on  its  face  that  it  was  made  in  the 
lifetime  of  the  execution  is  not  a  suffi- 
cient basis  for  garnishment.  Horrall 
V.  Brassie,  158  111.  App.   5S6. 

It  must  state  in  terms  or  in  sub- 
stance that  "no  property  is  found." 
Michigan  Cent.  E.  Co.  v.  Keohane,  31 
HI.  144;  Clark  v.  First  Nat.  Bank,  71 
HI.  App.   601. 

The  return  is  conclusive.  Wilson  v. 
Burney,  8  Neb.  39. 

The  Affidavit  for  Garnishment  Is 
Not  Evidence   of   t&e   Fact.— Sheehan 


v.  Union  Stock  Yard  &  Transit  Co.,  172 
111.  App.  528;  Davis  v.  Siegel,  Cooper 
Co.,  80  111.  App.  278. 

93.  U.  S. — Logan  v.  Goodwin,  104 
Fed.  490,  43  C.  C.  A.  658.  Kan.— Gen. 
St.,  1909,  §5822;  Hutchinson  v.  Nelson, 
63  Kan.  327,  65  Pac.  670.  La.— Code 
Prac,  art.  246;  Johnson  v.  Murphy,  124 
La.  143,  49  So.  1007;  Featherston  'h  v. 
Compton,  3  La.  Ann.  380.  Okla. — Comp. 
Laws,  1909,  §5712.  But  see  Id.,  §6012, 
providing  for  garnishment  after  the  is- 
suing or  return  of  execution.  Wis. 
Sanger  v..  Guenther,  73  Wis.  354.  41 
N.  W.  436. 

Garnishment  after  the  return  day 
of  the  execution  is  unauthorized  and  a 
judgment  against  the  garnishee  is  void. 
Southern  Bank  v.  McDonald,  46  Mo. 
ol. 

In  justice's  court  persistency  of  the 
execution  is  not  necessary  to  the  con- 
tinuation of  jurisdiction,  and  jurisdic- 
tion is  not  lost  by  reason  of  the  fact 
that  the  execution  is  returned  nulla 
bona  on  the  return  day  of  the  gar- 
nishee summons.  Kremer  v.  Arians,  141 
Wis.  662,  124  N.  W.  1064. 

It  cannot  be  first  urged  on  appeal 
that  the  statement  in  the  affidavit  that 
an  execution  had  been  issued  was  not 
proved.  Sanger  v.  Guenther,  73  Wis. 
354,  41   N.  W.   436. 

If  the  judgment  creditor  proceeds  by 
alies  or  pluries  execution  against  the 
judgment  debtor  during  the  pendency 
of  the  garnishment  proceedings  he 
thereby  waives  his  right  to  proceed 
further  against  the  garnishee  or  to  look 
to  the  property  in  Ms  hands,  and  that 
the  judgment  debtor  at  once  acquires 
the  right  to  reclaim  such  property. 
Beaumont  v.  Eason,  12  Heisk.  (Tenn.) 
417. 

94.  See  the  statutes  of  the  various 
states,  including  the  following:  Ala, 
Code  1907,  §§2940,  2941,  Donaffd  v. 
Nelson,  95  Ala.  Ill,  10  So.  317;  Skip 
per  v.  Foster,  29  Ala.  330,  65  Am.  Dee 
405.  Ark.— Kirby's  Dig.,  §352;  Adler- 
Goldman  Com.  Co.  v.  Bloom,  62  Ark 
616,  37  S.  W.  305;  Littlejohu  V.  Lewis 
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from  attachment  proceedings  depends  upon  the  statutes  of  the  various 
states.85 

Where  an  attachment  is  levied  by  garnishment,  the  executing  officer 
derives  his  power  to  serve  the  garnishment  summons  from  the  attach- 
ment writ.96  As  a  general  rule,,  in  such  cases,  the  issuance  of  a  va'id" 
writ  of  attachment,98  and  possession  thereof  by  the  sheriff"  are  es- 
sential prerequisites  to  a  valid  levy  of  an  attachment  by  garnishment. 
This,  however,  is  not  the  rule  everywhere.1  Whether  a  return  of 
service  of  the  writ  of  attachment  is  necessary  depends  upon  the  statute.2 


32  Ark.  423;  Leingardt  v.  Deitz,  30 
Ark.  224.  Colo.— Ann.  Code,  1910, 
§§129  130.  In  justice  court.  Ann.  St. 
1910,  §3792.  Fla—  Gen.  St.,  1906, 
§2144.  Ga.— Code,  1911,  §5094.  An 
attachment  may  be  levied  by  garnish- 
ment as  well  as  by  seizure  of  visible 
property.  Leffler  &  Son  v.  Union  Com- 
press Co.,  126  Ga.  662,  55  S.  E.  927. 

Service  of  the  summons  in  garnish- 
ment serves  the  purpose  of  a  levy  of 
the  attachment  on  the  funds  or  prop- 
erty in  the  hands  of  the  garnishee. 
Leffler  &  Son  v.  Union  Compress  Co., 
126  Ga.  662,  55  S.  E.  927;  Gregory  v. 
Clark,  73  Ga.  542. 

95.  See  the  statutes  of  the  various 
states,  including  the  following:  Ark. 
Kirby's  Dig.,  c.  c.  9,  74.  Fla.— Gen. 
St.,  1906,  §2144.  Ga.^See  I>unlap  v. 
Hooper,  67  Ga.  721.  111. — Hurd's  Eev. 
St.,  1909,  c.  c.  11,  62.  Ind. — Burns' 
Ann.  St.,  1908,  §966.  This  statute  does 
not  authorize  an  independent  proceed- 
ing in  garnishment.  Pomeroy  v.  Beach, 
149  Ind.  511,  49  N.  E.  370,  followed 
in  Hart  v.  O'Bourke,  151  Ind.  205,  51 
N.  E.  330;  Northern  Indiana  B.  Co.  v. 
Lincoln  Nat.  Bank,  47  Ind.  App.  98, 
92  N.  E.  384  (the  action  is  commenced 
within  the  meaning  of  this  provision  at 
the  time' of  the  filing  of  the  complaint). 
Mich.-^Comp.  Laws,  1897,  §10,600. 

In  California  it  is  not  a  distinct  pro- 
ceeding, but  is  merely  another  name 
for  the  service  of  a  writ  of  attachment 
upon  credits  or  other  personal  property 
belonging  to  the  defendant  which  are 
in  the  possession  or  under  the  control 
of  third  persons,  or  debts  owing  to  the 
defendant  by  third  persons.  Kimball  v. 
Eichardson-Kimball  Co.,  Ill  Cal.  386, 
43  Pac.   1111. 

In  New  York  no  provision  is  made 
for  garnishment  proceedings  as  such, 
but  debts  owing  to  the  defendant  and 
property  belonging  to  him  in  the  pos- 
session of  third  persons  may  be  reached 
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by  ordinary  process  of  attachment. 
Code  Civ.  Proc,  e.  7,  title  HI. 

In  North  Dakota  garnishment  is  a 
separate  remedy,  distinct  from  attach- 
ment. Searl  v.  Shanks,  9  N.  D.  204.  82 
N.  W.  734. 

96-.  Leffler  &  Son  v.  Union  Compress 
Co.,  126  Ga.  662,  55  S.  E.  927;  Wfcod- 
folk  v.  Whitworth,  5  Coldw.  (Tenn.) 
561. 

97.  0a. — Leffler  v.  Union  Compress 
Co.,  126  Ga.  662,  55  S.  E.  927.  E.  I. 
Greene  v.  Tripp,  11  E.  I.  424.  Tenn. 
Woodfolk  v.  Whitworth,  5  Coldw.  561. 

A  default  judgment  against  the  gar- 
nishee is  void  where  there  is  a  vari- 
ance between  the  name  of  the  garnishee 
as  given  in  the  affidavit  and  bond  for 
attachment  and  as  given  in  the  writ 
of  attachment.  Leffler  &  Son  v.  Union 
Compress  Co.,  126  Ga.  662,  55  S.  E. 
927. 

"Though  the  garnishee  voluntarily 
submits  to  answer,  the  court  acquires 
no  jurisdiction  of  the  subject-matter  of 
the  defendant's  effects  in  his  hands, 
except  by  means  of  a  valid  writ  of  at- 
tachment first  issued."  Woodfolk  v. 
Whitworth,  5   Ooldw.   (Tenn.)   561. 

98.  Ala. — Donald  v.  Nelson,  95  Ala. 
Ill,  10  So.  317.  Ga.— Leffler  v.  Union 
Compress  Co.,  126  Ga.  662,  55  S.  E. 
927.  la. — Kenosha  Stove  Co.  v.  Shedd, 
82  Iowa  540,  48  N.  W.  933;  Van  Pos- 
sen  v.  Anderson,  8  Iowa  251. 

99.  Donald  v.  Nelson,  95  Ala.  Ill,  10 
So.  317. 

1.  In  Indiana  neither  the  issuance 
of  a  writ  of  attachment,  nor  the  levy- 
ing thereof  on  the  property  of  the  de- 
fendant is  essential  to  a  valid  judg- 
ment against  the  garnishee.  Burns' 
Ann.  St.,  1908,  §966;  Malott  v.  John- 
son, 37  Ind.  App.  678,  77  N.  E.  866. 

2.  See  the  statutes  of  the  various 
states,  and  Colo.  Ann.  Code,  1910,  §134. 

Where  no  return  is  indorsed  on  or 
attached   to   the   writ   of    attachment, 
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D.  In  the  Federal  Courts.  —  Under  the  federal  statutes,  in  com- 
mon law  cases  in  the  federal  courts,  the  plaintiff  is  entitled  to  a  rem- 
edy by  garnishment  similar  to  that  given  by  the  statutes  of  the  state 
in  which  the  court  is  sitting.3 

V.  PERSONS  AND  PROPERTY  SUBJECT  TO  GARNISH- 
MENT.—  A.  Statutory  Provisions  in  General.4  —  Since  the  rem- 
edy by  garnishment  is  purely  statutory,  what  persons  are  subject  to 
garnishment  and  what  property  may  be  reached  thereby  depends 
entirely  on  the  statutes  of  the  various  states.6  In  most  of  the  states 
the  remedy  may  be  resorted  to  where  third  persons  are  indebted  to 
the  principal  defendant,8  or  have  in  their  possession  or  under  their 


the  garnishee  will  be  discharged,  though 
returns  of  service  are  indorsed  on  the 
notice  of  garnishment  and  the  notice 
to  the  attachment  defendant  of  the 
garnishment  proceedings,  showing  that 
the  same  have  been  properly  served. 
Bock  v.  Singmaster,  62  Iowa  511,  17 
K.  W.  744. 

3.  U.  S.  Rev.  St.,  §§915,  916,  4  Fed. 
St.  Ann.  577,  580;  Logan  v.  Goodwin, 
104  Fed.  490,  43  C.  C.  A.  658;  Ran- 
dolph v.  Tandy,  98  Fed.  939,  98  C.  C. 
A.  351;  "Wile  v.  Cohn,  63  Fed.  759, 
affirmed,  70  Fed.  138,  17  C.  C.  A.  25. 
See  Perez  v.  Fernandez,  202  V.  S.  80, 
26  Sup.  Ct.  561,  50  L.  ed.  942;  Files 
v.  Davis,  118  Fed.  465;  Central  Trust 
Co.  v.  Chattanooga,  etc.  R.  Co.,  68  Fed. 
685;  United  States  v.  Swan,  65  Fed. 
647,  13  0.  C.  A.  77;  Booth  v.  Denike,  65 
Fed.  43;  Citizens  Bank  v.  Farwell,  56 
Fed.  570,  6  C.  C.  A.  24;  Guillon  v. 
Fountain,  11  Fed.  Cas.  No.  5,861; 
Springer  v.  Foster,  1  Story  601,  22 
Fed.  Cas.  No.  13,265.  And  the  titles 
"Bemoval  of  Causes;"  "United  States 
Courts." 

In  the  absence  of  convincing  evidence 
to  the  contrary,  the  appellate  court 
will  presume  "that  the  remedial  stat- 
utes in  force  in  the  states  at  the  time 
when  proceedings  under  them  were  tak- 
en in  the  federal  courts  had  been 
adopted  by  those  courts,  either  by  writ- 
ten rule  or  by  general  practice. ' '  Logan 
v.  Goodwin,  104  Fed.  490,  43  C.  C.  A. 
658.  ' 

State  statutes  authorizing  garnish- 
ment proceedings  for  the  collection  of 
judgments  may  be  enforced  in  the  fed- 
eral courts  under  U.  S.  Rev.  St.,  §916. 
Canal  &  O.  Sts.  R.  Co.  v.  Hart,  114 
U.  S.  654,  5  Sup.  Ct.  1127,  29  L.  ed. 
226;  Logan  v.  Goodwin,  104  Fed.  490, 
«  C.  C.  A.  658;  Randolph  v.  Tandy,  98 
Fed.  939,  98  O.  C.  A.  351. 


Provisions  of  a  special  act  relating 
to  a  judgment  against  a  particular  city 
were  not  adopted  by  this  section. 
Canal  &  C.  Sts.  R.  Co.  v.  Hart,  114 
TJ.  S.  654,  5  Sup.  Ct.  1127,  29  L.  ed. 
226. 

The  construction  of  a  state  statute 
regulating  garnishment,  by  the  courts  of 
that  state  is  binding  upon  the  federal 
courts.  Atlantic  &  Pac.  R.  Co.  V.  Hop- 
kins, 94  U.'  S.  14,  24  L.   ed.  48. 

Conflict  in  Jurisdiction. — See  infra, 
V,  F,  22,  and  the  title  "United  States 
Courts." 

Garnishment  of  Federal  Judgment  in 
State  Court. — See  infra,  V,  F,  24. 

As  to  the  procedure,  see  infra,  VII,  A. 

4.  See  3  Standard  Phoc.  262,  270, 
as  to  persons  and  things  against  whom 
attachment   may  issue. 

5.  See  I,  C,  2,  supra. 

6.  The  wording  of  the  statutes 
varies  in  the  different  jurisdictions. 
See  the  statutes  of  the  various  states, 
and  the  following:  Colo. — Sickman  v. 
Abernathy,  14  Colo.  174,  23  Pac.  447. 
111. — Netter  v.  Chicago  Board  of  Trade, 
12  111.  App.  607.  Ind.— Burns'  Ann. 
St.,  1908,  §966.  la.— Code,  §3935.  Kan. 
Gen.  St.,  190&,  §5821.  Me.— Rev.  St., 
c.  88,  §4.  Mass. — Allen  v.  Hall,  5  Mete. 
263.  S.  C. — McKelvay  v.  South  Caro- 
lina R.  Co.,  6  S.  O.  446. 

X>ebts  due  the  defendant  must  be 
attached  by  garnishment.  A  levy  upon 
book  accounts  is  not  a  levy  upon  the 
•debts  charged  therein.  Cedar  Rapids 
Pump  Co.  v.  Miller,  105  Iowa  674,  75 
N.  W.  504,  67  Am.  St.  Rep.  322. 

The  debt  must  be  such  that  the  gar- 
nishee could  after  judgment  against  the 
defendant  protect  himself  by  paying  it 
without  waiting  to  be  sued.  Smith  v. 
Millett,  11  R.  I.  52-8.  See  also  Hamill 
v.  Peck,  II  Colo.  App.  1,  52  Pac.  216. 
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control  personal  property,  choses  in  action,  credits  or  effects  belonging 
to  the  principal  defendant.7 

In  some  jurisdictions  property  that  may  be  levied  on  under  an 
ordinary  writ  of  attachment  is  not  subject  to  garnishment,8  but  the 
usual  rule  is  to  the  contrary.9 

B.  Necessity  That  Garnishee  Be  Indebted  to  oe  Have  Possession 
of  Property  Belonging  to  Defendant.  —  1.  In  General.  —  Before 
one  can  be  charged  as  garnishee  it  must,  of  course,  appear  that  he  is 
indebted  to  the  defendant,10  or  that  he  has  in  his  possession  or  under 
his  control  property  subject  to  garnishment  belonging  to  the  defend- 


An  indebtedness  of  a  parent  to  a 
school  teacher  for  the  tuition  of  his 
children  by  contract  express  or  im- 
plied is  garnishable.  Robertson,  Hug- 
gins  &  Pinch  v.  Baker,  10  Lea  (Tenn.) 
300. 

7.  The  wording  of  the  statutes  varies 
in  the  different  jurisdictions;  See  the 
statutes  of  the  various  states,  and  the 
following:  Colo. — Sickman  .v.  Aber- 
nathy,  14  Colo.  174  23  Pac.  447.  Ill 
Netter  v.  Chicago  Board  of  Trade,  12 
111.  App.  607.  Ind.— Burns'  Ann.  St., 
1908,  §966".  la.— Code,  §3935.  Kan. 
Gen.  St.,  1909,  §5821.  Tex. — Armstrong 
Co.  v.  Elbert,  14  Tex.  |Civ.  App.  141,  36 
S.  W.  139.  Vt.— Brown  v.  Davis,  18 
Vt.  211.  Wash. — Trowbridge  v.  Spin- 
ning, 23  Wash.  48,  62  Pac.  125,  83  Am. 
St.  Bep.  806,  54  L-.  R.  A.  204. 

A  statute  permitting  attachment  of 
goods  by  trustee  process  is  not  void  as 
impairing  contract  obligations  or  as  de- 
priving the  trustee  of  his  property  with- 
out due  process  of  law,  in  so  far  as 
concerns  contracts  entered  into  after  its 
enactment.  Rosenbush  v.  Bernheimer 
211  Mass.  146,  97  N.  E.  984. 

"In  general,  it  may  be  said  that 
garnishment  is  a  proceeding  especially 
designed  for  the  attachments  of  cred- 
its or  debts  due  the  defendant,  and 
while  it  may  be  employed  with  respect 
to  tangible  and  specific  property  in 
the  possession  of  a  person  other  than 
the  debtor,  it  is  in  these  respects  re- 
sorted to  in  order  to  avoid  the  respon- 
sibilities incident  to  the  actual  seizure 
and  custody  of  the  property.  Often  it' 
is  uncertain  whether  the  third  person 
has  in  his  possession  any  property  be- 
longing to  the  defendant,  or  it  may  be- 
long to  the  defendant  with  the  right 
of  possession  in  such  third  person.  Gar- 
nishment is,  as  the  term  implies,  a  warn- 
ing to  the  garnishee  not  to  dispose  of 
the  property   of   the   defendant   in   his 
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hands,  and  that  if  he  does  so  dispose 
of  the  same,  he  will  subject  himself 
to  personal  liability  for  the  value,  to 
the  extent,  at  least,  of  the  plaintiff's 
debt  or  claim. ' '  McG-arry  v.  Lewis  Coal 
Co.,  93  Mo.  237,  6  S.  W.  81,  3  Am. 
St.  Rep.  522.  Compare  Van  Camp  Hard- 
ware &  Iron  Co.  -is.  Plimpton,  174  Mass. 
208,  54  N.  E.  538,  75  Am.  St.  Eep. 
296. 

8.  See  Allen  v.  Megguire,  15  Mass. 
490,  and  the  statutes  of  the  various 
states. 

9.  See  Brown  v.  Davis,  18  Vt.  211, 
and  the  statutes  of  the  various  states. 

10.  Ark.^St.  Louis,  S.  W.  R.  Co.  v. 
Gate  City  Co-operative  G.  Co.,  70  Ark. 
10,  65  S.  W.  706.  Cal.— Early  v.  Bed- 
wood  City,  57  Cal.  193;  Norris  v.  Bur- 
goyne,  4  Cal.  409.  Conn. — Smith  v.  Gil- 
bert, 71  Conn.  149,  41  Atl.  284,  71  Am. 
St.  Rep.  163.  111.— Netter  v.  Chicago 
Board  of  Trade,  12  111.  App.  607.  Md. 
Leppoe  v.  National  Union  Bank,  32  Md. 
136.  Fa. — American  Porcite  Powder 
Mfg.  Co.  v.  Malone  &  Co.,  166  Pa.  289, 
31  Atl.  90.  R.  I. — Cross  v.  Brown,  Steese 
&  Clarke,  19  R.  I.  220,  245,  33  Atl. 
147. 

To  warrant  a  judgment  against  the 
garnishees  "it  must  clearly  and  ob- 
viously appear  that  the  garnishees  were 
indebted  to  the  debtor,  or  that  a  deht 
had  existed,  which  had  been  seized  and 
impounded  by  the  garnishment."  Van 
Vleet  v.  Stratton,  91  Tenn.  473,  19  S. 
W.  428.  See  also  Denver,  T.  &  P.  W.  K. 
Co.  v.  Smeeton,  2  Colo.  App.  126,  29 
Pac.  815. 

One  to  whom  the  defendant  has  ob- 
ligated himself  to  pay  money  to  a  third 
person  cannot  be  garnished  in  respect 
to  the  money  so  agreed  to  be  paid. 
Maury  v.  McDonald,  55  Tex.  Civ.  App. 
50,  118  S.  W.  812. 

One  purchasing  mortgaged  property 
from   the   mortgagor    cannot    be    gar- 
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ant,11  and  that  such  property  or  indebtedness  is  not  exempt  from  seizure 
and  sale.13  There  must  be  an  existing  obligation  on  the  part  of  the  gar- 
nishee to  the  principal  defendant.13  The  property  or  indebtedness 
sought  to  be  reached  must  actually  belong,  or  be  owing,  to  the  prin- 
cipal defendant  and  not  to  some  one  else.11  The  garnishment  is 
effective  only  to  the  extent  of  the  real  interest  of  the  principal  de- 
fendant in  the  property  sought  to  be  reached,15  and  if  the  equitable 


nished  by  a  creditor  of  the  mortgagee, 
though  he  makes  an  agreement  with 
the  mortgagor,  to  which  the  mortgagee 
is  not  a  party  and  to  which  he  does  not 
consent,  to  pay  the  mortgage  debt, 
since  he  is  not  indebted  to  the  mort- 
gagee. Hartman  v.  Olvera,  54  Cal. 
61. 

Effect  of  giving  check,  draft  or  note 
on  indebtedness.     See  infra,  V,  G. 

11.  See  infra,  V,  B,  2, 

12.  Johnson  v.  Brant,  38  Kan.  754, 
17  Pac.  794;  Mull  v.  Jones,  33  Kan. 
112,  5  Pac.  388;  Cross  v.  Brown,  Steese 
&  Clarke,  19  E.  I.  220,  245,  33  Atl.  147; 
Smith  v.  Millett,  11  E.  I.  528. 

H  the  status  of  the  goods  sought  to 
be  reached  at  the  time  of  the  service 
of  the  writ  upon  the  alleged  trustee  is 
such  that  he  cannot  be  required  to  hold 
them  in  order  that  they  may  be  taken 
on  execution,  either  because  the  trus- 
tee has  a  lien  on  them  or  for  some 
other  equally  valid  reason,  the  trustee 
is  entitled  to  be  discharged.  Van  Camp 
Hdw.  &  Iron  Co.  v.  Plimpton,  174  Mass. 
208,  54  N.  E.  538,  75  Am.  St.  Eep.  296. 
Compare  McGarry  v.  Lewis  Coal  Co.,  93 
Mo.  237,  6  S.  W.  81,  3  Am.  St.  Eep. 
522. 

13.  Conn.— Sand-Blast  File  Sharpen- 
ing Co.  v.  Parsons,  54  Conn.  310,  7  Atl. 
716;  Coburn  v.  City  of  Hartford,  38 
Conn.  290.  Kan. — Phelps  v.  Atchison, 
T.  &  S.  F.  E.  Co.,  28  Kan.  165.  Mo. 
Beckham  v.  Tootle,  Hanna  &  Co.,  19 
Mo.  App.  596.  Nev.— Eeinhart  v.  Har- 
desty,  17  Nev.  141,  30  Pac.  694.  E.  I. 
Cross  ■;;.  Brown,  Steese  &  Clarke,  1« 
B.  I.  220,  33  Atl.  147.  Tenn.— Lockett 
v.  Beaver,  97  Tenn.  396,  37  S.  W.  140; 
Van  Vleet  v.  Stratton,  91  Tenn.  473, 
19  S.  W.  428. 

See  also  infra,  V,  B,  3. 

Unliquidated  Claims.— See  infra,  V, 
F,  16. 

A.  mere  future  liability  is  not  attach- 
able, since  it  is  not  a  debt  due.  Fitch 
»•  Waite,  5  Conn.  117.  But  see  infra, 
V,  F,  18.  ' 


Contingent  Debts. — See  infra,  V,  F, 
19. 

14.  Ind. — Field  v.  Malone,  102  Ind. 
251,  1  N.  E.  507.  la.— Steltzer  v.  Con- 
don, 139  Iowa  754,  118  N.  W.  39; 
Brumwell  v.  Stebbins,  83  Iowa  425,  49 
N.  W.  1020.  Kan. — Johnson  v.  Brant, 
38  Kan.  754,  17  Pac.  794.  Md.— First 
Nat.  Bank  v.  Jaggers,  31  Md.  38,  100 
Am.  Dec.  53.  N.  H. — Corning  v.  Bec- 
ords,  69  N.  H.  390,  46  Atl.  462,  76  Am. 
St.  Eep.  178.  N.  Y. — Williams  v.  Inger- 
soll,  89  N.  Y.  508.  Tenn.— Conner  v. 
Allen,  3  Head  419.  Wis.— Sanger  v. 
Guenther,  73  "Wis.  354,  41  N.  W.  436. 

Money  deposited  by  the  uncle  of  a 
student  with  a  college  to  pay  the  board 
and  tuition  of  such  student  cannot  be 
appropriated  to  pay  the  debts  of  the 
student's  father,  even  though  the  per- 
son keeping  the  accounts  for  the  college 
credits  the  same  to  the  father  and 
makes  the  charges  for  board  and  tui- 
tion against  him.  Poe  v.  St.  Mary's 
College,  4  Gill  (Md.)  499. 

Where  money  is  given  by  a  third  per- 
son to  the  principal  defendant  to  be 
used  for  the  former's  benefit,  and  the 
latter  misappropriates  it,  one  with 
whom  the  defendant  deposits  it,  and 
who  has  notice  that  it  belongs  to  such 
third  person,  cannot  be  charged  as  the 
defendant's  trustee  in  respect  to  it. 
Cram  v.  Shackleton,  64  N.  H.  44,  5  Atl. 
715. 

Money  deposited  by  a  third  person 
in  lieu  of  bail,  to  procure  the  release 
of  one  indicted  for  crime,  is  not  sub- 
ject to  garnishment  at  the  instance  of 
creditors  of  the  accused.  Wright  & 
Taylor  v.  Dougherty,  138  Iowa  195,  115 
N.  W.  908. 

Contingent  Eight  to  Property. — See 
infra,  V,  F,  19. 

15.  la. — Wright  &  Taylor  v.  Dougher- 
ty, 138  Iowa  195,  115  N.  W.  908.  N.  H. 
Glauber  Mfg.  Co.  v.  Voter,  71  N.  H. 
68,  51  Atl.  270.  Vt.— Coolidge  v.  Tay- 
lor, 85  Vt.  39,  80  Atl.  1038. 

See  infra,  V,  F,  13  and  45. 

"A  judgment  creditor  cannot    have 
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estate  is  in  another  it  will  prevail  over  the  garnishment.18  Generally 
the  plaintiff  can  charge  the  garnishee  only  on  the  strength  of  the 
principal  defendant's  title,17  but  exceptions  to  this  rule  have  been 
recognized  in  the  case  of  fraud,18  or  where  statutory  requirements  as 
to  assignments  or  transfers  have  not  been  complied  with,19  or  where 
the  claimant's  or  garnishee's  title  is  purely  legal  and  is  technically 
defective.20  In  Louisiana  the  doctrine  that  garnishment  cannot  be 
substituted  for  the  revocatory  action  is  applicable  only  to  cases  where 
the  title  of  the  principal  defendant  has  been  apparently  divested  by 
a  contract  in  due  form.21 

2.  Possession  or  Control  of  Property.  —  To  warrant  the  garnish- 
ment of  property  or  effects,  they  must  be  in  the  garnishee 's  possession 
or  under  his  control.22    Not  every  kind  of  holding  or  every  possibility 


his  debt  satisfied  out  of  property  held 
in  trust  for  another,  no  matter  how  com- 
pletely his  debtor  may  have  exercised 
apparent  ownership  over  it,  unless  it 
was  upon  the  faith  of  such  ownership 
that  the  credit  was  given."  Marx  r>. 
Parker,  9  Wash.  473,  37  Pac.  675,  43 
Am.  St.  Rep.  849. 

16.  la. — Wright  &  Taylor  v.  Dough- 
erty, 138  Iowa  195,  115  N.  W.  908.  Mo. 
Wheless  v.  Meyer-Schmidt  Grocer  Co., 
140  Mo.  App.  572,  120  S.  W.  708.  N.  H. 
White  v.  Fernald- Woodward  Co.,  76  N. 
H.  83,  79  Atl.  641;  Eoberts  v.  Nor- 
cross    69  N.  H.  533,  45  Atl.  560. 

"A  garnishee  is  only  compelled  to 
be  responsible  for  that  which,  both  in 
law  and  equity,  ought  to  have  gone 
to  pay  the  principal  defendant  in  the 
main  suit."  Schuler  v.  Israel,  120  IT.  S. 
506,  7  Sup.  Ct.  648,  30  L.  ed.  707,  quoted 
and  followed  in  Fidelity  Trust  Co.  v. 
New  York  Finance  Co.,  125  Fed.  275, 
60  C.  C.  A.  189. 

The  interests  of  equitable  owners  of 
choses  in  action  will  be  noticed  and 
protected.  Hodson  v.  McConnel,  12  111. 
170.    . 

Trust  Funds. — Money  collected  by  the 
defendant  in  his  official  capacity  as  city 
marshal  cannot  be  reached  by  his  cred- 
itors though  it  is  deposited  in  a  bank 
in  his  own  name,  since  in  equity  it  is 
the  property  of  the  city.  Marx  v. 
Parker,  9  Wash.  473,  37  Pac.  675,  43 
Am.  St.  Rep.  849.    See  infra,  V,  F,  45. 

17.  Martin  v.  Whitney,  74  N.  H. 
505,  69  Atl.  888;  Corning  v.  Records, 
69  N.  II.  390,  397,  46  Atl.  462,  76  Am. 
St.  Rep.   178. 

18.  Corning  v.  Records,  69  N.  H. 
390,  397,  46  Atl.  462,  76  Am.  St.  Rep. 
178. 

See  V,  F,  35,  infra. 
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19.  "As  in  the  case  of  assignments 
of  wages  to  be  earned  in  advance. 
(P.  S.,  c.  215,  §4)."  Corning  v.  Bee- 
ords,  69  N.  H.  390,  397,  46  Atl.  462,  76 
Am.  St.  Rep.  178. 

20.  "As  in  cases  of  assignments  in 
insolvency  under  the  statutes  of  another 
state  or  in  contravention  of  the  law 
of  this  state  (Saunders  v.  Williams,  5 
N.'H.  213;  Hurd  v.  Silsby,  10  N.  H. 
108;  Derry  Bank  v.  Davis,  44  N.  H. 
548."  Corning  v.  Records,  69  N.  H. 
390,  397,  46  Atl.  462,  76  Am.  St.  Rep. 
178. 

21.  Commercial  Bank  v.  Shanks,  129 
La.  861,  56  So.  1028. 

22.  Ark.— Dalhoff  Const.  Co.  % 
Adams,  76  Ark.  9'8,  88  S.  W.  1134.  HI. 
Netter  v.  Chicago  Board  of  Trade,  12 
111.  App.  607.  la. — Kiggins  v.  Woodke, 
78  Iowa  34,  34  N.  W.  789,  42  N.  W.  576; 
Smalley  v.  Miller,  71  Iowa  90,  32  N.  W. 
187.  La. — Edward  Thompson  Co.  v.  Du- 
rand,  124  La.  381,  50  So.  407.  Mo. 
Atwood  v.  Hale,  17  Mo.  App.  81.  N.  H. 
White  v.  Fernald-Woodward  Co.,  76 
N.  H.  S3,  79  Atl.  641;  Robinson  V. 
Mitchell,  62  JST.  H.  529.  R.  I.— Cross  v. 
Brown,  Steese  &  Clarke,  19  R.  I.  220, 
245,  33  Atl.  147.  S.  C— Burrell  v.  Let- 
son,  1  Strobh.  239.  Tex.— Wilson  Hdw. 
Co.  v.  Duff,  54  Tex.  Civ.  App.  285, 
117  S.  W.  440. 

It  is  not  necessary  that  the  garnishee 
have  an  independent  possession  of  the 
money  or  property  sought  to  be  reached, 
coupled  with  the  right  to  retain-  pos- 
session and  maintain  custody  and  con- 
trol thereof.  First  Nat.  Bank  v.  Daven- 
port &  St.  P.  R.  Co.,  45  Iowa  120. 

The  garnishee  is  liable  if  in  point 
of  faet  he  has  control  of  the  funds  of 
the  debtor  in  attachment  Tegardless  of 
whether  he  had  the  legal  control   of 
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of  power  over  property  is  sufficient  to  support  garnishment  process, 
however.23  Thus,  as  a  rule,  mere  constructive  possession,34  or  the 
mere  right  to  possession,26  is  not  sufficient,  nor,  as  a  rule,  is  the  mere 
naked  possession  of  property  by  one  having  no  right  to  hold  it  as 
against  the  owner.26  Privity  of  contract,  express  or  implied,  between 
the  principal  defendant  and  the  person  sought  to  be  charged,  has  been 
held  necessary.27 

3.  Debts.  —  As  a  general  rule,  to  warrant  garnishment  on  the 
ground  that  the  garnishee  is  indebted  to  the  principal  defendant,  the 
relation  of  debtor  and  creditor  must  exist  between  them,28  though  it 


them.  Buddig  v.  Simpson,  33  La.  Ann. 
&75. 

To  reach  money  collected  by  an  un- 
dersheriff,  process  must  be  served  on 
the  sheriff  since  the  money  is  deemed 
to  be  in  his  possession.  Tate  v.  Peo- 
ple, 6  Colo.  App.  202,  40  Pac.  471. 

Lessor  of  Building. — One  cannot  be 
charged  where  he  is  not  in  possession 
and  control  or  vested  with  the  legal 
custody  of  the  property,  but  is  merely 
the  lessor  of  the  building  in  which,  it 
is  stored.  Canty  v.  Wood  (Miss.),  38 
So.  315. 

An  assignee  cannot  be  charged  for 
property  of  which  he  never  has  the 
possession,  though  it  is  covered  by  the 
assignment.  Mitchell  v.  Green,  62  N 
H.  588. 

The  consignee  of  goods  cannot  be 
held  as  trustee  of  the  consignor  until 
he  has  accepted  them.  See  also  Wal- 
cott  i).  Eichman,  94  Me.  364,  47  Atl. 
901,  where  this  question  was  discussed 
but  not  decided. 

Property  delivered  to  a  carrier  and  in 
transit  when  the  garnishee  summons  is 
served  is  not  "in  the  hands"  of  the 
consignee,  within  the  meaning  of  St., 
18*98,  §3719,  relating  to  garnishment  in 
justice's  court.  Kuehn  v.  Nero,  145 
Wis.  256,  130  N.  W.  56. 

23.  MeGraw  v.  Memphis  &  0.  E.  Co., 
5  Coldw.  (Tenn.)  434. 

24.  Smalley  v.  Miller,  71  Iowa  90,  32 
N.  W.  187;  Brown  v.  Floersheim  Mer- 
cantile Co.,  206  Mass.  373,  92  N.  E. 
494;  Nickerson  v.  Chase,  122  Mass.  296. 

25.  Smalley  v.  Miller,  71  Iowa  90, 
32  N.  W.  187. 

He  cannot  be  required  to  commence 
an  action  to  recover  the  property  in 
order  to  relieve  himself  from  liability. 
Smalley  v.  Miller,  71  Iowa  90,  32  N.  W. 
187.  * 

If  out  of  possession,  and  he  can  ob- 
tain it  on  demand,  it  may  be  that  he 


is  bound  to  make  such  demand.  Smalley 
v.  Miller,  71  Iowa  90,  32  N.  W.  187. 

Contra. — Property  in  bond  for  stor- 
age in  a  United  States  customs  house 
is  subject  to  trustee  process,  it  being 
in  the  constructive  control  and  posses- 
sion of  the  person  giving  the  bond. 
Peabody  v.  Maguire,  79  Me.  572,  12 
Atl.  630. 

An  equitable  custodian  of  a  fund  hav- 
ing the  right  to  the  possession  thereof 
may  be  garnished  in  respect  thereto 
though  not  in  actual  possession  there- 
of. County  of  Des  Moines  v.  Hinkley, 
62  Iowa  637,  17  N.  W.  915. 

26.  Me. — Skowhegan  Bank  v.  Farrar, 
46  Me.  293.  Mass. — Staniels  v.  Eay- 
mond,  4  Cush.  314.  Mo. — Atwood  v. 
Hale,  17  Mo.  App.  81.  Wis. — Hussa  v. 
Sikorski,  101  Wis.  131,  76  N.  W.  1117; 
Gore  v.  Brucker,  94  Wis.  65,  68  N.  W. 
396;  Gleason  v.  South  Milwaukee  Nat. 
Bank,  89  Wis.  534,  62  N.  W.  519. 

But  see  Corning  v.  Eecords,  69  N. 
H.  39*0,  396,  46  Atl.  462,  76  Am.  St. 
Eep.  178. 

27.  Cunningham  v.  Baker,  104  Ala. 
160,  16  So.  68,  53  Am.  St.  Eep.  27; 
Walcott  v.  Eichman,  94  Me.  364,  47' 
Atl.  901. 

28.  la. — Peters  v.  Snavely-Ashton, 
144  Iowa  147,  120  N.  W.  1048,  122  N. 
W.  836.  Mich.^Case  v.  Dewey,  55 
Mich.  116,  20  N.  W.  817,  21  N.  W. 
911.  Mo. — Marvin  v.  Hawley,  9  Mo. 
382.    Vt  — Fish  v.  Field,  19  Vt.  141. 

See  also  notes  following  and  supra, 
V,  B,  1.  Compare  infra,  V,  F,  16  and 
17. 

The  term  debts,  as  used  in  the  stat- 
ute, "does  not  mean  an  intangible  ex- 
pectancy, depending  on  the  will  of  the 
debtor,  but  a  chose  in  action  in  exist- 
ence at  the  moment  of  the  levy."  Van 
Vleet  v.  Stratton,  91  Tenn.  473,  19 
S.  W.  428. 

"Any  kind  of  obligation  of  one  man 
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has  been  held  that  the  process  will  operate  upon  demands  which  are 
not  technically  debts.29  There  must  be  privity  of  contract,  either 
express  or  implied,  between  the  garnishee  and  the  principal  debtor.30 
The  debt  or  money  demand  must  be  one  which  the  defendant  might 
recover  from  the  garnishee  in  an  action  of  debt  or  indebitatus 
assumpsit.31 


to  pay  money  to  another  is  a  debt." 
The  manner  in  which  it  is  to  be  paid 
or  the  means  of  coercing  payment  do 
not  enter  into  the  definition.  Duns- 
moor  v.  Furstenfeldt,  88  Cal.  522,  26 
Pac.   518.   22  Am.  St.  Eep.   331,   12  L. 

E.  A.   508. 

Debts  Distinguished  From  Credits. 
"A  debt  is  money  owing  by  the  gar- 
nishee to  the  defendant  which  may  be 
paid  over  to  the  sheriff,  while  credits 
are  something  belonging  to  the  defend- 
ant, but  in  the  possession  and  under 
the  control  of  the  garnishee,  like  prom- 
issory notes  or  other  evidences  of  in- 
debtedness of  third  parties,  which  may 
be  delivered  up  or  transferred  to  the 
sheriff. ' '  Gow  v.  Marshall,  90  Cal.  565, 
27  Pac.  422. 

Contingent  Debts  and  Interests. — See 
infra,   V,  F,  19. 

Unliquidated   Claims. — See  infra,  V, 

F,  16. 

29.  Girard  Fire  &  M.  Ins.  Co.  v. 
Field,  45  Pa.  129.  Compare  infra,  V, 
F,   16   and   17. 

30.  U.  S. — Fisher  v.  Consequa,  2 
Wash.  C.  0.  382,  9  Fed.  Cas.  No.  4,81'6. 
Ala. — Cunningham  <o.  Baker,  104  Ala. 
160,  16  So.  68,  53  Am.  St.  Eep.  27. 
Cal. — Edwards  v.  Beugnot,  7  Cal.  162. 
Colo. — Lewis  v.  City  of  Denver,  9  Colo. 
App.  328,  48  Pac.  317.  Fla.— Huot, 
Kelly  &  Co.  v.  Ely,  Candee  &  "Wilder, 
17  Fla.  775.  Me. — Skowhegan  Bank 
v.  Farrar,  46  Me.  293.  Mass. — Williams 
v.  Boardman,  9  Allen  570.  Mo. — At- 
wood  v.  Hale,  17  Mo.  App.  81.  Pa. 
Selheimer  v.  Edder,  98  Pa.  154. 

It  is  not  necessary  that  there  be 
privity  of  contract  founded  on  an  ex- 
press agreement,  but  it  is  sufficient 
where  the  law  implies  a  privity  and 
an  agreement  to  pay,  as  where  one 
receives  money  belonging  to  another, 
and  which  he  is  bound  in  natural  jus- 
tice and  equity  to  pay  to  the  latter. 
De  Graff  <i>.  Thompson,  24  Minn.  452. 

"The  liability  of  a  city  to  one  of  its 
officers  for  the  payment  of  his  salary 
of  a  definite  amount  fixed  by  law  is 
not  a  debt  within  the  meaning  of  the 
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garnishment  statutes.  It  grows  out  of 
no  contract,  express  or  implied,  out  of 
no  contractual  relation,  and  payment 
may  be  enforced  by  mandamus."  Troy 
Laundry  &  Mach.  Co.  v.  City  of  Denver, 
11  Colo.  App.  368,  53  Pac.  256.  To 
the  same  effect,  Lewis  v.  City  of  Den- 
ver, 9  Colo.  App.  328,  48  Pac.  317. 

31.  Ala. — Feore  v.  Mississippi  Transp. 
Co.,  161  Ala.  567,  49  So.  871;  Planters 
Chemical  &  Oil  Co.  v.  Walker  &  Co.,  160 
Ala.  217,  49  So.  89,  135  Am.  St.  Eep. 
93;  Nathan  v.  St.  John,  146  Ala.  596, 
40  So.  970;  Curtis  v.  Parker  &  Co.,  136 
Ala.  217,  33  So.  935;  Archer  v.  People's 
Sav.  Bank,  88  Ala.  249,  7  So.  53;  Jen- 
kins v.  Leader,  5  Ala.  App.  373,  62  So. 
370;  Grand  Lodge  v.  Harrison  (Ala. 
App.),  59  So.  307.  Cal.— Eedondo  Beach 
Co.  v.  Brewer,  101  Cal.  322,  35  Pac. 
896;  Hassie  v.  God  Is  With  Us  Congre- 
gation, 35  Cal.  378.  Colo.— See  Troy 
Laundry  &  Mach.  Co.  v.  City  of  Den- 
ver, 11  Colo.  App.  368,  53  Pac.  256. 
Conn. — Holcomb  v.  Town  of  Winchester, 
52  Conn.  447,  52  Am.  Eep.  608.  HI. 
Siegel,  Cooper  &  Co.  v.  Schueck,  167 
111.  522,  47  N.  E.  855,  59  Am.  St.  Eep. 
309,  reversing  67  111.  App.  602;  Capes 
v.  Burgess,  135  111.  61,  25  N.  E.  1000; 
Webster  v.  Steele,  75  111.  544;  Independ- 
ent Filter  Co.  v.  Hilbig,  163  111.  App. 
16;  Eyan  v.  Kimberly,  118  111.  App.  361. 
la. — Peters  v.  Snavely-Ashton,  144  Iowa 
147,  120  N.  W.  1048,  122  N.  W.  836. 
Miss.— Williams  v.  Gage,  49  Miss.  777. 

Compare  infra,  V,  F,  16  and  17. 

In  Feore  v.  Mississippi  Transp.  Co., 
161  Ala.  567,  49  So.  871,  it  was  held 
that  a  creditor  of  the  charterer  of  a 
vessel  could  not  garnishee  the  master 
of  the  vessel,  where  the  owner  of  the 
vessel  had  arranged  with  a  banking 
company  that  the  master's  drafts  or 
checks  should  be  honored  up  to  a  cer- 
tain sum,  but  the  master  had  not  yet 
drawn  any  such  drafts  or  cheeks,  though 
the  charterer  was  entitled  to  a  certain 
sum  under  the  terms  of  the  charter 
which  the  master  had  authority  to  pay 
by  means  of  such  checks  or  drafts.  In 
such    case    until   the   master  had  de- 
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liability  Not  Presumed.  —  Liability  on  the  part  of  the  garnishee  is 
never  presumed  but  must  be  affirmatively  shown.32 

The  effect  of  the  payment  or  extinguishment  of  the  debt  before  garnish- 
ment is  elsewhere  treated.33 

C.  Necessity  fob  Right  of  Action  in  Favor  of  Defendant 
Against  Garnishee.  —  Generally  speaking  the  garnishee  is  not  charge- 
able unless  the  principal  defendant  could  recover  of  him  what  the 
plaintiff  seeks  to  secure  by  the  garnishment,34  or,  in  other  words,  unless 
the  principal  defendant  might  have  maintained  an  action  against  the 
garnishee  therefor.35    But  there  are  several  exceptions  to  this  general 


manded  and  received  funds  from  the 
banking  company  he  had  no  funds  be- 
longing to  the  owner  in  his  possession 
or  under  his  control,  and  his  authority 
to  draw  sueh  funds  was  revocable  at 
any  time  by  the  'owner. 

32.  U.  S.— Wile  v.  Cohn,  63  Fed. 
759,  affirmed,  70  Fed.  138,  17  C.  C.  A. 
25.  la.— State  Bank  v.  Young,  140 
N.  W.  376;  Church  v.  Simpson,  25  Iowa 
408.  Okla.— House  v.  Scanlan,  34  Okla. 
796,  127  Pac.  481;  Brooks  v.  Fields,  25 
Okla.  427,  106  Pac.  828;  Davis  v.  Lilly, 
17  Okla.  579,  87  Pac.  302. 

33.  See  infra,  V.  G. 

34.  Colo.— Union  Pac.  E.  Co.  v.  Gtb- 
son,  15  Colo.  299,  25  Pac.  300;  "West  v. 
Hanson  Produce  Co.,  6  Colo.  App.  467, 
41  Pac.  829;  Voorhies  v.  Denver  Hard- 
ware Co.,  4  Colo.  App.  428,  36  Pac.  65; 
Hallo-well  v.  Leafgreen,  3  Colo.  App.  22, 
32  Pac.  79.  Ga. — Southern  Flour  & 
Grain  Co.  v.  Northern  Pac.  E.  Co.,  127 
Ga.  626,  56  S.  E.  742,  119  Am.  St.  Eep. 
356,  9  L.  E.  A.  (N.  S.)  853;  Tim  v. 
Franklin,  87  Ga.  93,  13  S.  E.  259; 
Bates  &  Co.  to.  Forsyth,  69  Ga.  365. 
HI.— Lancashire  Ins.  Co.  v.  Corbetts, 
165  111.  592,  46  N.  E.  631,  56  Am.  St. 
Eep.  275,  36  L.  E.  A.  640;  Eichardson 
v.  Lester,  83  111.  55;  Independent  Filter 
Co.  v.  Hilbig,  163  111.  App.  16;  Bank 
of  Commerce  v.  Franklin,  90  111.  App. 
91.  la.— Thomas  v.  McDonald  102 
Iowa  -564,  71  N.  W.  572.  Md.— Stone 
ft  Mutual  Fire  Ins.  Co.,  74  Md.  579,  22 
Atl.  1051,  14  L.  E.  A.  684;  Baltimore 
&  O.  E.  Co.  v.  Central  O.  E.  Co.,  18 
Md.  372.  Mo.— Stevenson  v.  McFar- 
land,  162  Mo.  159,  62  S.  W.  695.  N.  H. 
Steer  v.  Dow,  75  N.  H.  95-,  71  Atl.  217, 
20  L.  E.  A.  (N.  S.)  263;  Martin  v.  Whit- 
ney, 74  N.  H.  505,  69  Atl.  888;  Glauber 
M-fg.  Co.  v.  Voter,  71  N.  H.  68,  51 
Atl.  270;  Marsh  v.  Garney,  69  N.  H. 
i  V„-45  AtL  U5'  'Carter  v.  Webster 
«  Wumipiseogee  Paper  Co.,  65  N.  H. 


17,  17  Atl.  978;  Bueklin  v.  Powell,  60 
N.  H.  119;  Quigg  v.  Kittredge,  18  N. 
H.  137.  N.  C.— Goodwin  v.  Claytor, 
137  N.  C.  2-24,  49  S.  E.  173,  107  Am. 
St.  Eep.  479,  67  L.  E.  A.  209;  Patton 
v.  Smith,  29  N.  C  438.  Okla.— William- 
son v.  Oklahoma  Nat.  Bank,  7  Okla. 
621,  56  Pac.  1064.  Ore.— Caldwell  Bank- 
ing &  Trust  Co.  v.  Porter,  52  Ore.  318, 
95  Pac.  1,  97  Pac.  541.  Tex. — Iglehart 
v.  Moore,  21  Tex.  501.  W.  Va. — Web- 
ster Wagon  Co.  v.  Home  Ins.  Co.,  27 
W.  Va.  314.  Wis.— Stadler  v.  Smith, 
102  Wis.  298,  78  N.  W.  420. 

35.  XT.  S. — McLaughlin  v.  Swann,  18 
How.  217,  15  L.  ed.  357;  Allen  v.  Aetna 
Life  Ins.  Co.,  145  Fed.  881,  76  C.  C. 
A.  265,  7  L.  E.  A.  (N.  S.)  958n;  Klip- 
stein  &  Co.  v.  Allen  Miles  Co.,  136  Fed. 
385,  69  C.  O.  A.  229;  Eandolph  v.  Tandy 
98  Fed.  939,  39  C.  C.  A.  3-51;  Allen- 
West  Com.  Co.  v.  Grumbles,  161  Fed. 
461.  Colo. — Jones  v.  Langhorne,  19 
Colo.  206,  34  Pac.  997;  Sickman  V. 
Abernathy,  14  Colo.  174,  23  Pac  447; 
Voorhies  v.  Denver  Hardware  Co.,  4 
Colo.  App.  428,  36  Pac.  65;  Marks  v. 
Anderson,  1  Colo.  App.  1,  27  Pac.  168. 
Del. — Eumford  17.  Goodlevege,  8-6  Atl. 
103;  Netter  Bros.  v.  Stoeekle,  4  Penne. 
345,  56  Atl.  604.  Fla.— Huot,  Kelly  & 
Co.  v.  Ely,  Candee  &  Wilder,  17  Fla. 
775.  Ga. — Jaques  &  Tinsley  Co.  v. 
Carstarphen  Warehouse  Co.,  131  Ga.  1, 
62  S.  E.  82;  Tim  v.  Franklin,  87  Ga. 
93,  13  S.  E.  259;  Bates  &  Co.  v.  For- 
syth, 69  Ga.  365;  Holmes  &  Co.  v. 
Pope  &  Fleming,  1  Ga.  App.  338,  58 
S.  E.  281.  Idaho. — Van  Ness  v.  Mc- 
Leod,  3  Idaho  439,  31  Pac.  798.  111. 
Siegel,  Cooper  &  Co.  v.  Schueck,  167 
111.  522,  47  N.  E.  855,  59  Am.  St.  Eep. 
309,  reversing  67  111.  App.  602;  Fanning 
v.  -Smith,  84  111.  App.  77;  Netter  v.  Chi- 
cago Board  of  Trade,  12  111.  App.  607. 
Md.— Farley  v.  Colver,  113  Md.  379,  77 
Atl.  589;  Odend'hal  v.  Devlin,  48  Md. 
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rule.36  Thus,  garnishment  generally  lies  where  property  has  been  trans- 
ferred to  the  garnishee  by  the  principal  defendant  in  fraud  of  the 
latter 's  creditors.37  So,  also,  a  debt  may  be  made  the  subject  of  gar- 
nishment though  it  is  not  yet  due.38  And  the  garnishee  may  be 
charged  where  the  defendant  could  not  maintain  a  suit  without  proof 
of  a  demand39  or  notice,40  though  none  has  been  made  or  given.41 
D.  Legal  oe  Equitable  Interests.  —  Generally  only  legal,  as  dis- 
tinguished from  equitable,  rights  of  the  defendant  can  be  reached  by 
garnishment,42  that  is,  rights  which  the  defendant  could  enforce  against 


439.  Mo. — Obert  Brewing  Oo.  v>.  Wa- 
bash B.  Co.,  145  Mo.  App.  30,  129  S.  W. 
991;  Meyer  v.  Supreme  Lodge  K.  &  L. 
H.,  72  Mo.  App.  350;  Bonan  v.  Dewes, 
17  Mo.  App.  306;  Atwood  v.  Hale,  17 
Mo.  App.  81.  Mont. — Cowell  v.  May, 
26  Mont.  163,  66  Pac.  843.  Neb.— Chi- 
cago, B.  &  Q.  B.  Co.  v.  Van  Cleave,  52 
Neb.  67,  71  N.  W.  971;  Edney  v.  Willis, 
23  Neb.  56,  36  N.  W.  30O;  Fitzgerald 
v.  Hollingsworth,  14  Neb.  188,  15  N. 
W.  345;  Bundt  v.  ClaTy,  13  Neb.  406,  14 
N.  W.  167.  N".  H  — White  v.  Fernald- 
Woodward  Co.,  75  N.  H.  504,  77  Atl. 
401;  Nashua  Light,  Heat  &  Power  Co. 
v.  Francestown  Soapstone  Co.,  74  N.  H. 
511,  69  Atl.  883 ;  Libby  <o.  Mt.  Monad- 
nock  Mineral  Spring  &  Land  Co.,  67  N. 
H.  587,  32  Atl.  772;  National  Bevere 
Bank  v.  Bay  State  Shoe  Fastening  Co., 
67  N.  H.  371,  40  Atl.  255;  Tueker  v. 
Chick,  67  N.  H.  77,  37  Atl.  672;  Ban- 
field  v.  Wiggin,  58  N.  H.  155.  Ohio. 
Buckeye  Pipe  Line  Co.  v.  Tree,  62.  Ohio 
St.  543,  57  N.  E.  446,  78  Am.  St.  Bep. 
743.  Ore.— Graf  v.  Wilson,  62  Ore.  476, 
125  Pac.  1005;  Oregon  By.  &  Nav.  'Co. 
v.  Gates,  10  Ore.  514.  R.  I. — Cappelli 
v.  Wood,  27  E.  I.  411,  62  Atl.  978,  114 
Am.  St.  Bep.  54,  4  L.  B.  A.  (N.  S.) 
624;  Allen  v.  Gerard,  21  B.  I.  467,  44 
Atl.  592,  79  Am.  St.  Bep.  816,  49  L. 
E.  A.  351;  Carpenter  v.  Gay,  12  E.  I. 
306;  Smith  v.  Millett,  11  E.  I.  528.  Vt. 
Husted  v.  Stone,  69  Vt.  149,  37  Atl. 
253.  Wash. — Eureka  Sandstone  Co.  v. 
Pierce  County,  8  Wash.  236,  35  Pac. 
1081. 

36.  Colo. — Troy  Laundry  &  Mach. 
Oo.  v.  City  of  Denver,  11  Colo.  App. 
368,  53  Pac.  256.  Me.— Whitney  v.  Mun- 
roe,  19  Me.  42,  36  Am.  Dec.  732.  Ore. 
Graf  v.  Wilson,  62  Ore.  476,  125  Pac. 
1005.  ' 
,    37.    See  V,  F,  35,  infra. 

38.  See  V,  P,  18,  infra. 

39.  N.  H.— Steer  v.  Dow,  75  N.  H. 
95,  71  Atl.  217,  20  L.  B.  A.  (N.  S.) 
263;  Woodbridge  <o.  Morse,  5  N.  H.  519. 
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Ore.— Graf  v.  Wilson,  62  Ore.  476,  125 
Pac.  1005.  W.  Va.— Webster  Wagon  Co. 
v.  Home  Ins.  Co.  27  W.  Va.  314. 

Contra. — Eureka  Sandstone  Co.  v. 
Pierce  County,  8  Wash.  236,  35  Pac. 
1081. 

"The  reason  is  that  the  process  of 
foreign  attachment  is  not  regarded  as 
an  adverse  suit,  as  against  the  trustee." 
Quigg  v.  Kittredge,  18  N.  H.  137. 

40.  Graf  v.  Wilson,  62  Ore.  476,  125 
Pac.  1005;  Webster  Wagon  Co.  v.  Home 
Ins.   Co.,  27   W.  Va.   314. 

41.  Where  municipal  and  political 
corporations  are  subject  to  garnishment, 
they  may  be  garnished  though  the 
claim  sought  to  be  reached  has  not 
been  presented  to  the  proper  officer  for 
auditing  and  allowance.  Graf  v.  Wil- 
son, 62  Ore.  476,  125  Pac.  1005. 

42.  V.  S.— Paull  v.  Alaska  Gold  & 
Silver  Min.  Co.,  14  Fed.  657.  Ala. 
White  v.  Simpson,  107  Ala.  386,  18  So. 
151;  Henderson  v.  Alabama  Gold  L. 
Ins.  Co.,  72  Ala.  32;  Toomer,  Sykes  & 
Billups  v.  Eandolph,  60  Ala.  356.  Cal. 
Eedondo  Beach  v.  Brewer,  101  Cal.  322, 
35  Pac.  896;  Hassie  17.  God  Is  With 
Us  Congregation,  35  Cal.  378.  Colo. 
Metzler  v.  James,  12  Colo.  322,  19  Pac. 
885.  Ga. — Gamble  v.  Central  E.  &  Bkg. 
Co.,  80  Ga.  595,  7  S.  B.  315.  111.— Press- 
or v.  McCord,  96  111.  389;  Webster  v. 
Steele,  75  111.  544;  Bras  v.  McKinstry, 
163  111.  App.  508;  Netter  v.  Chicago 
Board  of  Trade,  12  111.  App.  607.  Mass. 
Massachusetts  Nat.  Bank  <v.  Bullock, 
120  Mass.  86.  Miss.— Williams  v.  Gage, 
49  Miss.  777.  Mo.— Sheedy  v.  Second 
Nat.  Bank,  62  Mo.  17,  21  Am.  Eep.  407; 
Lackland  v.  Garesche,  56  Mo.  267; 
Chapman  v.  Yancey,  173  Mo.  App.  132, 
155  S.  W.  1087;  McCord  &  Nave  Mer- 
cantile Co.  v.  Bettles,  58  Mo.  App.  384; 
Holmes  Organ  Co.  <o.  Petitt,  34  Mo. 
App.  536;  Beckham  v.  Tootle,  Hanna 
&  Co.,  19  Mo.  App.  596;  Atwood  v. 
Hale,  17  Mo.  App.  81.  Neb.-^Chioago, 
B.  &  Q.  B.  Co.  v.  Van  Cleave,  52  Neb. 
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the  garnishee  in  an  action  at  law.43  A  well  recognized  exception  to  the 
rule  exists  where  property  has  been  transferred  to  the  garnishee  by 
the  defendant  in  fraud  of  the  latter 'a  creditors.4*  In  some  states  the 
remedy  has  been  extended  by  statute  so  as  to  be  available  to  reach 
equitable  interests  generally.45  The  right  to  garnish  property  subject 
to  mortgages  or  other  liens  is  treated  in  a  separate  section.40 

B.  Time  as  of  "Which  Gabnishability  Is  To  Be  Determined. 
Ordinarily  the  liability  of  the  garnishee  is  to  be  determined  as  of  the 
time  when  process  is  served  upon  him,47  and  by  the  facts  as  they 


67,  71  N.  W.  971;  Edney  v.  Willis,  23 
Neb.  56,  36  N.  W.  300.  N.  H.— Bum- 
ham  v.  Hopkinson,  17  N.  H.  259.  N.  T. 
Anthony  v.  Wood,  96  1ST.  Y.  180;  Con- 
ner v.  Weber,  12  Hun  580.  But  see 
Ten  Broeek  v.  Sloo,  13  How.  Pr.  28. 
N.  C— Elliott  v.  Newby,  9  N.  0.  21. 
Ore.— Oregon  E.  &  Nav.  Co.  v.  Gates, 
10  Ore.  514.  R.  I. — Cross  v.  Brown, 
Steese  &  Clarke,  19  B.  I.  220,  245,  33 
Atl.  147;  Smith  v.  Millett,  11  E.  1. 
528;  Perry  v.  Thornton,  7  E.  I.  15. 
Tex.— -Galveston,  H.  &  S.  A.  E.  Co.  v. 
Hume,  59  Tex.  47;  Galveston,  H.  &  S. 
A.  E.  Co.  #.  McDonald,  53  Tex.  5.10. 
Eng.— Ex  parte  Turner,  6  Jur.  N.  S. 
1173,  per  Turner,  L.  J. 

"It  is  not  permissible  to  garnish,  a 
fund  which  is  subjeet  to  indefinite  con- 
tingencies, trust  agreements  and  rela- 
tions, or  that  has  to  be  arrived  at  in 
an  equitable  proceeding  to  determine 
the  amount  that  would  be  coming  to 
the  judgment  debtor. ' '  Potter  v.  Whit- 
ten,  170  Mo.  App.  108,  155  S.  W.  80. 

Garnishment  of  Trustee. — See  infra, 
V,  F,  45. 

43.  TJ.  S.— McLaughlin  v.  Swann,  18 
How.  217,  15  L.  ed.  357;  Klipstein  & 
Co.  v.  Allen-Miles  Co.,  136  Fed.  385,  69 
C.  C.  A.  229;  Eandolph  v.  Tandy,  98 
Fed.  939,  39  C.  C.  A.  351;  Lackett  v. 
Bumbaugh,  45  Fed.  23.  Ala*— Nathan 
v.  St.  John,  146  Ala.  596,  40  So.  970; 
Curtis  v.  Parker  &  Co.,  136  Ala.  217, 
33  So.  935;  Cottingham  v.  Greely  Burn- 
ham  Grocery  Co.,  129  Ala.  200,  30  So. 
560,  87  Am.  St.  Eep.  58;  White  v. 
Simpson,  107  Ala.  386,  18  So.  151.  Hi. 
Siegel,  Cooper  &  Co.  v.  Schueck,  167  111. 
522,  47  N.  E.  855,  59  Am.  St.  Eep.  309, 
reversing  67  111.  App.  602;  Bras  v.  Me- 
Enstry,  163  HI.  App.  508;  Netter  v. 
Chicago  Board  of  Trade,  12  111.  App. 
607.  Mo.— Atwood  v.  Hale,  17  Mo. 
App.  81.    Ore.— Oregon  E.  &  Nav.  Co. 

£ 'Gates,  10  Ore.  514.     R.  I Cross  v. 

Brown,  Steese  &  Clarke,  19  E.  I.  220, 
245,  33  Atl.  147;  Smith  v.  Millett,  11 


E.  I.  5'28;  Perry  v.  Thornton,  7  E.  1. 
15.  Tex. — Iglehart  v.  Moore  21  Tex. 
501.  Vt.— Husted  v.  Stone,  69'  Vt.  149, 
37  Atl.  253. 

44.  See  V,  F,  35,  infra. 

45.  Swofford  v.  Brittain,  9  Kan.  App. 
1,  57  Pac.  235;  Pelzer  Mfg.  Co.  v. 
Pitts  &  Hartzog,  76  S.  C.  349,  57  S.  E. 

29.  See  Candee  v.  Penniman,  32  Conn. 
228;  Euos  v.  Tuttle,  3  Conn.  27.  But 
see  Holcomb  v.  Town  of  Winchester, 
52  Conn.  447,  448,  52  Am.  Eep.  608. 
See  also  the  statutes  of  the  various 
states. 

The  intention  of  the  statute  to  in- 
clude equitable  interests  must  be  clear, 
or  they  are  not  to  be  regarded  as  in- 
cluded. Metzler  v.  James,  12  Colo.  322, 
19  Pac.  885. 

46.  See  V,  F,   33,  infra. 

47.  U.  S. — Lackett  v.  Eumbaugh,  45 
Fed.  23.  Colo. — Fleming  v.  Baxter,  20 
Colo.  238,  38  Pac.  57.  Ga. — See  West- 
ern E.  Co.  v.  Thornton  &  Acee,  60  Ga. 

30.  Idaho.— Eev.  Codes,  §4309.  111. 
Bliss  v.  Smith,  78  111.  359.  Kan.— Bur- 
lington &  M.  Eiv.  E.  Co.  v.  Thompson, 
31  Kan.  180,  1  Pac.  622,  47  Am.  Eep. 
497;  Swofford  v.  Brittain,  9  Kan.  App. 
1,  57  Pac.  235;  United  States  Nat. 
Bank  v.  Pomeroy,  4  Kan.  App.  44,  45 
Pac.  720.  La.— Humphrey  v.  Midkiff, 
122  La.  939,  48  So.  331,  20  L.  E.  A. 
(N.  S.)  912.  Mass.— Moors  v.  Goddard, 
147  Mass.  287,  17  N.  E.  532;  Hancock 
v.  Colyer,  99  Mass.  187,  96  Am.  Dec. 
730.  Mich. — Martz  v.  Detroit  F.  &  M. 
Ins.  Co.,  28  Mich.  201.  Mo. — Potter  v. 
Whitten,  170  Mo.  App.  108,  155  S.  W. 
80.  R.  I. — 'Cross  v.  Brown,  Steese  & 
Clarke,  19  E.  I.  220,  246,  33  Atl.  147. 
Wis. — McCown  v.  Eussell,  84  Wis.  122, 
54  N.  W.  31. 

"A  garnishee  may,  after  garnish- 
ment, purchase  property  from  the  debt- 
or, and  pay  him  for  it,  without  charg- 
ing himself."  Davenport  v.  Swan,  9 
Humph.  (Tenn.)  186.  Compare  Penni- 
man v.  Smith,  5  Lea  (Tenn.)  130. 
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exist  at  that  time.48  In  some  states,  however,  this  rule  is  not  followed, 
but  it  is  sufficient  if  the  property  or  demand  though  not  garnishable 
when  process  was  served,  is  subject  to  garnishment  when  the  disclosure 
or  answer  of  the  garnishee  is  made.49 

F.  Particular  Persons  and  Property  Subject  or  Not  Subject 
to  Garnishment.  —  1.  United  States.  —  Funds  or  property  of  the 
United  States  in  the  hands  of  its  disbursing  agencies  cannot  be  reached 
by  garnishment.50 

2.  States.  —  In  the  absence  of  an  express  statutory  provision  to 
the  contrary,  neither  the  state,  nor  its  disbursing  officers,51  nor  state 


48.  Godfrey  v.  Macomber,  128  Mass. 
188;  O'Brien  v.  Collins,  124  Mass.  98; 
Bethel  v.  Chipman,  57  Mich.  379,  24 
N.  W.  112;  Hopson  v.  Dinan,-48  Mich. 
612,  12  N.  W.  875. 

Exemptions. — The  question  whether 
or  not  the  property  in  the  hands  of 
the  garnishee  is  exempt  is  to  be  deter- 
mined as  of  the  date  when  summons  is 
served  on  him.  The  answer  must  al- 
lege that  it  was  exempt  at  that  time, 
and  an  allegation  that  it  is  exempt  at 
the  time  of  answering  is  insufficient. 
Mahon  &  Eobinson  v.  Fansett,  17  N.  D. 
104,  115  N.  W.  79. 

If  the  debt  rests  upon  a  contingency 
when  the  process  is  served,  the  trustee 
is  not  chargeable  though  the  contin- 
gency is  afterwards  removed  and  the 
debt  becomes  due  absolutely.  Cross  v. 
Brown,  Steese  &  Clarke,  19  E.  I.  220, 
246,  33>  Atl.  147;  Senna  v.  Kennedy,  68 
Vt.  172,  34  Atl.  691.  As  to  contingent 
debts  generally,  see  infra,  "V,  F,  19. 

Where  an  executor  is  garnished  in 
respect  to  a  legacy  before  an  order  of 
distribution,  judgment  will  be  rendered 
in  his  favor  though  such  an  order  is 
made  pending  the  garnishment  proceed- 
ings. Case  Threshing  Maeh.  Co.  v. 
Miracle,  54  Wis.  295,  11  N.  W.  580. 

£9.  Neb. — First  Nat.  Bank  v.  Man- 
ning, 2  Neb.  (Unof.)  3,  95  N.  W.  1128. 
N.  H.— Palmer  v.  Noyes,  45  N.  H.  174; 
Smith  -v.  Boston,  C.  &  M.  E.  E.,  33  N. 
H.  337.  N.  C— Goodwin  v.  Claytor,  137 
N.  'C.  224,  49  S.  E.  173,  107'  Am.  St. 
Rep.  479,  67  L.  R.  A.  209. 

The  garnishee  may  be  charged  where 
the  liability  was  contingent  when  the 
notice  was  served,  but  has  become  ab- 
solute at  the  time  of  answer  (Hanover 
Fire  Ins.  Co.  v.  Connor,  20  111.  App.  297; 
Lockett  v.  Beaver,  97  Tenn.  396,  37 
S.  W.  140),  or  before  judgment  is  ren- 
dered against  the  principal  defendant. 
Kan.  Gen.  St.,  1909,  §5836,  subsee.  4; 
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Thompson  v.  Gainesville  Nat.  Bank,  66 
Tex.  156,  18  S.  W.  350;  Wis.  St.,  1898, 
§2769,  subsee.  1;  Jones  v.  St.  Onge,  67 
Wis.  520,  30  N.  W.  927. 

As  to  contingent  claims  and  liabil- 
ities generally,  see  V,  F,  19,  infra. 

Unliquidated  Demands. — It  reaehes  a 
demand  which,  though  unliquidated 
when  the  writ  is  served,  becomes 
liquidated  before  answer  by  being  put 
into  judgment.  Schu'bert  v.  Herzberg, 
65  Mo.  App.  578;  Armengol  v.  Eicliter 
(Tex.  Civ.  App.),  141  S.  W.  1028.  See 
Penniman  t\  Smith,  5  Lea  (Tenn.)  130. 

But  where  jurisdiction  depends  upon 
the  existence  of  an  indebtedness  or 
possession  of  property  by  the  garnishee, 
as  where  the  principal  defendant  is  not 
personally  subject  to  the  jurisdiction, 
this  condition  must  have  existed  when 
process  was  served.  McCord  &  Nave 
Merc.  Co.  v.  Bettles,  58  Mo.  App.  384. 
See  infra,  VII,  B,  3. 

50.  XT.  S. — Buchanan  v.  Alexander,  4 
How.  20,  11  L.  ed.  857.  Conn.— Spald- 
ing ty.  Imlay,  1  Root  551.  Ky.— San- 
ders v.  Herndon,  122  Ky.  760,  93  S.  W. 
14,  5  L.  R.  A.  (N.  S.)  1072  (dictum). 
La. — Mechanics'  &  T.  Bank  v.  Hodge, 
3  Eob.  373.  Pa. — Bundle  v.  Scheetz,  2 
Miles  330. 

See  Gilbert  v.  Quimlby,  1  Fed.  Ill; 
Wilson  v.  Bank  of  Louisiana,  55  Ga. 
98,  and  infra,  V,  F,  26  and  36. 

National  soldiers'  home  built  on 
land  in  the  state  purchased  by  the 
United  States.  Brooks  Hardware  Co. 
v.  Greer  (Me.),  87  Atl.  889,  46  L.  E.  A. 
(N.  S.)  301;  Foley  v.  Shriver,  81  Va. 
568. 

51.  Cal.  —  Skelly  v.  Westminster 
School  Dist.,  103  Cal.  652,  37  Pac.  643. 
Conn.^Stillman  v.  Isham,  11  Conn.  124. 
Mass. — Cheely  v.  Brewer,  7  Mass.  259. 
Va. — Buck  v.  Guarantors'  Liability 
Indem.  Co.,  97  Va.  719,  34  S.  E.  950; 
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boards  or  agencies,52  are  subject  to  garnishment.  Statutes  in  some 
states  permit  them  to  be  garnished  to  the  same  extent  and  under  the 
same  circumstances  as  individuals.63 

3.  Counties,  Cities,  School  Districts,  and  Other  Public  and 
Municipal  Corporations.  —  Except  where  the  statute  provides  to  the 
contrary,  it  is  generally  held  that  neither  a  county,"  nor  a  school 


Kollo  v.  Andes  Ins.  Co.,  23  Gratt.  509, 
14  Am.  Rep.  147. 

For  the  salary  of  a  state  officer. 
Ark.— MeMeekin  *.  State,  9  Ark.  553. 
Del. — Farmers'  Bank  v.  Ball,  2  Penne. 
374,  46  Atl.  751.  Ky.— Tracy  &  Loyd 
v.  Hornbuckle,  8  Bush  336;  Divine  v. 
Harvie,  7  T.  B.  Mon.  439,  18  Am.  Dec. 
194n.  La. — Wild  v.  Ferguson,  23  La. 
Ann.  752,  N.  Y. — Osterhoudt  v.  Slade, 
133  App.  Div.  83,  117  N.  Y.  Supp.  809. 
Ore. — Keene  v.  Smith,  44  Ore.  525,  75 
Pac.  1065.  Tenn. — Bank  of  Tennessee 
V.  Dibrell,  3  Sneed  379. 

52.  "The  Regents  of  the  University 
of  Idaho,"  cannot  be  garnished  (Mos- 
cow. Hardware  Co.  v.  Colson,  158  Fed. 
199),  nor  can  a  state  lunatic  hospital, 
under  the  eontrol  and  government  of 
the  state  (Dewey  v.  Garvey,  130  Mass. 
86),  or  a  levee  board  (Goyer  Co.  v.  Wil- 
liamson [Ark.],  154  S.  W.  525),  or  the 
superintendent  of  a  state  railway  (Dob- 
bins v.  Orange  &  A.  R.  Co.,  37  Ga.  240), 
or  a  state  asylum  for  the  deaf  and 
dumb.  O'Neill  v.  Sewell,  85  Ga.  481,  11 
S.  E.  831. 

53.  See  the  statutes  of  the  various 
states,  and  the  fallowing:  Cal. — Code 
Civ.  Proc,  §710.  Mont.— Rev.  Codes, 
§6692.  Ore.— L.  O.  L.,  §258;  Graf  v. 
Wilson,  62  Ore.  476,  125  Pac.  1005; 
Keene  v.  Smith,  44  Ore.  525,  75  Pac. 
1065.    Utah.— Comp.  Laws,  1907,  §3113. 

Garnishment  of  Salary  of  State  Offi- 
cer.—See  infra,  V,  F,  26. 

54.  Conn.— Ward  v.  County  of  Hart- 
ford, 12  Conn.  404.  Ga. — Dotterer  v. 
Bowe,  84  Ga.  769,  11  S.  E.  896.  la. 
County  of  Des  Moines  v.  Hinkley,  62 
Iowa  637,  17  1ST.  W.  915.  Mich.— Pub. 
Aet,  1903,  No.  73;  Dunkley  v.  City  of 
Marquette,  157  Mich.  339,  122  N.  W. 
126.  Neb. — State  ex  rel.  Crawford  v. 
Eberly,  12  Neb.  616,  12  N.  W.  96.  Tex. 
City  of  Sherman  v.  Shobe,  94  Tex.  126, 
58  S.  W.  949,  86  Am.  St.  Eep.  825. 
Wash.-«tate  ex  rel.  Summerfield  v. 
Tyler,  14  Wash.  495,  45  Pac.  31,  53  Am. 
St.  Eep.  878,  37  L.  B.  A.   207. 

A  county  is  not  a  municipal  corpora- 
tion within  the  meaning  of  the  statute 


authorizing  the  garnishment  of  such 
corporations,  but  is  a  quasi  corporation. 
Stermer  v.  Board  of  County  Comrs.,  5 
Colo.  App.  379,  38  Pac.  839. 

A  statute  permitting  the  garnishment 
of  corporations  does  not  make  counties 
subject  to  garnishment.  Michigan  Lum- 
ber &  Mfg.  Co.  v.  Duval  County,  45  Fla. 
472,  34  So.  245;  Duval  County  v. 
Charleston  Lumb.  Co.,  45  Fla.  256,  33 
So.  531,  60  L.  B.  A.  549;  State  ex  rel. 
Summerfield  v.  Tyler,  14  Wash.  495,  45 
Pac.  3J,  53  Am.  St.  Eep.  878,  37  L.  B. 
A.  207. 

County  Officers. — County  commission- 
ers. Board  of  County  Comrs.  v.  Bond, 
3  Colo.  411;  Gann  v.  Board  of  County 
Comrs.,  6  Colo.  App.  484,  41  Pac.  829; 
Board  of  County  Comrs.  v.  Brown,  6 
Colo.  App.  43,  39  Pac.  989. 

A  county  clerk  in  respect  to  county 
orders  held  by  him  as  the  agent  of  the 
county,  his  custody  being  that  of  the 
county.  Merrell  v.  Campbell,  49  Wis. 
535,  5  N.  W.  912,  35  Am.  Eep.  785. 

For  Compensation  of  Officers. — Roesch 
v.  W.  B.  Worthen  &  Co.,  95  Ark.  482, 
130  S.  W.  551. 

Fees  or  commissions  due  a  county  as 
sessor  are  not  subjeet  to  garnishment 
while  in  the  hands  of  the  tax-colleetor 
whose  duty  it  is  to  pay  the  same  out 
of  the  taxes  collected  by  him.  Pruitt 
v.  Armstrong,  56  Ala.  306. 

See  also  V,  F,  26,  infra. 

In  Respect  to  an  Indebtedness  Due 
for  a  Public  Work. — Ark. — Riggin  v. 
Hilliard,  56  Ark.  476,  20  S.  W.  402,  35 
Am.  St.  Rep.  113.  Ga. — Dotterer  v. 
Bowe,  84  Ga.  769,  11  S.  E.  896.  Miss. 
Dollar  v.  Allen- West  Com.  Co.,  78  Miss. 
274,  28   So.   876. 

The  indebtedness  may  be  reached  by 
equitable  garnishment  where  the  court 
can  ascertain  that  no  inconvenience  will 
result  to  the  public.  Riggin  v.  Hil- 
fiard,  56  Ark.  476,  20  S.  W.  402,  35 
Am.    St.   Rep.   113. 

Reasons  for  the  Rule. — Because  con- 
trary to  public  policy*.  '  Dotterer  v. 
Bowe,  84  Ala.  769,  11  So.  896;  State 
ex  rel.  Summerfield  v,  Tyler,  14  Wash, 
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district  or  board,35  nor  a  municipal  corporation,56  nor  its  disbursing 


495,  45  Pac.  31,  53  Am.  St.  Rep.  878, 
37  L.  E.  A.  207.  Not  because  it  is 
contrary  to  public  policy,  but  in  view 
of  the  statute  which  makes  presenta- 
tion of  a  claim  to  the  county  commis- 
sioners' court  and  disallowance  thereof 
by  it  a  condition  precedent  to  the  right 
to  sue.  Herring-Hall-Marvin  Co.  v. 
Bexar  County,  16  Tex.  Civ.  App.  673, 
40'  S.  W.  145. 

A  judgment  against  a  county  as  gar- 
nishee is  void  and  may  be  collaterally 
attacked.  State  ex  ret.  Summerfield  v. 
Tyler,  14  Wash.  495,  45  Pac.  31,  53  Am. 
St.  Rep.  878,  37  L.  R.  A.  207. 

55.  Ala. — Clark  &  Saunders  V.  Mo- 
bile School  Comrs.,  36  Ala.  621.  Cal. 
Board  of  Education  v.  Blake,  38  Pac. 
536;  Skelly  v.  Westminster  School  Dist., 
103  Cal.  652,  37  Pac.  643.  Colo.— Flor- 
man  v.  School  Dist.,  6  Colo.  App.  319, 
40  Pac.  469.  la — Clapp  v.  Walker  & 
Davis,  25  Iowa  315,  by  statute.  Mich. 
School  Dist.  v.  Gage,  39  Mich.  484,  33 
Am.  Rep.  421.  Miss. — Dollman  v.  Moore, 
70  Miss.  267,  12  So.  23.  Mo.— Kein  v. 
School  Dist.,  42  Mo.  App.  460.  Tex. 
Buchanan  v.  Spencer  Lumber  Co.  (Tex. 
Civ.  App.),  134  S.  W.  292. 

For  Salary  of  a  Teacher. — <Ja. — M.  A. 
Hightower  &  Co.  v.  Slaton,  54  Ga.  108, 
21  Am.  Rep.  273.  111.— Bivens  v.  Har- 
per, 59  111.  21.  Pa.— Bulkley  v.  Eck- 
ert,  3  Pa.  368,  45  Am.  Dec.  650. 

Money  in  the  hands  of  a  township 
treasurer  in  a  common  fund  and  not  yet 
specifically  appropriated  to  pay  a  school 
teacher  cannot  be  reached  by  garnish- 
ment at  the  instance  of  creditors  of 
such  teacher.  Millison  v.  Fisk,  43  111. 
112. 

See  also  "V,  F,  26,  infra. 

56.  Ala. — Clark  &  Saunders  v.  Mo- 
bile School  Comrs.,  36  Ala.  621.  Colo. 
Troy  Laundry  &  Mach.  Co.  i>.  City  of 
Denver,  11  Colo.  App.  368,  53  Pac.  256. 
HI. — Merwin  v.  City  of  Chicago,  45  111. 
133,  92  Am.  Dee.  204.  la.— Tone  v. 
Shankland,  110  Iowa  525,  81  N.  W. 
789;  Jenks  v.  Osceola  Township,  45 
Iowa  554;  Clapp  *.  Walker  &  Davis,  25 
Iowa  315.  It  was  formerly  held  that 
a  city  was  su'bject  to  garnishment. 
Wales  &  Son  v.  City  of  Muscatine,  4 
Iowa  302.  Kan. — First  Nat.  Bank  v. 
City  of  Ottawa,  43  Kan.  294,  23  Pac. 
485;  Switzer  v.  City  of  Wellington,  40 
Kan.  250,  19  Pac.  620,  10  Am.  St.  Rep. 
196.     Ky. — See  Dickinson  v.  Johnson, 
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110  Ky.  236,  61  S.  W.  267,  9fi  Am.  St. 
Rep.  434,  54  L.  R.  A.  566.  Mich. 
School  Dist.  v.  Gage,  39  Mich.  484,  33 
Am.  Rep.  421.  Mo.^Geist  v.  City  of 
St.  Louis,  156  Mo.  643,  57  S.  W.  766, 
79  Am.  St.  Rep.  545;  Pendleton  v.  Per- 
kins, 49  Mo.  565;  Kein  v.  School  Dist., 
42  Mo.  App.  460.  This  was  the  rule 
before  the  adoption  of  the  statute. 
Hawthorn  v.  City  of  St.  Louis,  11  Mo. 
59.  Neb. — People  ex  rel.  Spaun  «,  May- 
or of  Omaha,  2  Neb.  166.  Pa.— City 
of  Erie  v.  Knapp,  29  Pa.  173.  Tenn. 
Baird  v.  Rogers,  95  Tenn.  492,  32  S.  W. 
630;  City  of  Memphis  v.  Laski,  9  Heisk. 
511,  24  Am.  Rep.  327.  Wis.— Merrell 
v.  Campbell,  49  Wis.  535,  5  N.  W.  912, 
35  Am.  Rep.  785;  Buff  ham  v.  City  of 
Racine,  26  Wis.  449. 

Not  unless  the  statute  expressly  so 
provides.  City  of  Denver  v.  Brown,  11 
Colo.  337,  18  Pac.  214;  Board  of  County 
Comrs.  v.  Bond,  3  Colo.  411;  Troy 
Laundry  &  Mach.  Co.  v.  City  of  Den- 
ver, 11  Colo.  App.  368,  53  Pac.  256; 
Lewis  v.  City  of  Denver,  9  Colo.  App. 
328,  48>  Pac.  3'17;  State  ex  rel.  Sum- 
merfield v.  Tyler,  14  Wash.  495,  45  Pac. 
31,  53  Am.  St.  Rep.  878,  37  L.  B.  A. 
207. 

A  statute  authorizing  the  garnish- 
ment of  corporations  does  not  include 
municipal  corporations.  State  ex  rel. 
Summerfield  v.  Tyler,  14  Wash.  495,  45 
Pac.  31,  53  Am.  St.  Rep.  878,  37  L.  B. 
A.  207. 

Code  1907,  §4309,  permitting  the  gar- 
nishment of  money  in  the  hands  of  an 
"attorney  at  law,  sheriff,  or  other  of- 
ficer" to  be  garnished  does  not  change 
the  rule,  but  relates  only  to  money  in 
the  hands  of  officers  of  the  law  for 
which  they  are  accountable  only  to  the 
defendant  and  which  is  deemed  in  th« 
custody  of  the  law.  Pruitt  v.  Arm- 
strong, 56  Ala.  306. 

In  City  of  Dallas  v.  Western  Elec- 
tric Co.,  83  Tex.  243,  18  S.  W.  552, 
a  provision  of  a  city  charter  exempting 
it  from  garnishment  was  held  to  be 
valid,  and  was  enforced. 

The  legislature  is  powerless  to  author- 
ize a  justice  or  a  court  of  record  to 
render  a  judgment  against  an  officer  of 
a  city  in  favor  of  a  person  to  whom 
he  is  not  personally  indebted,  for  the 
use  of  another,  in  an  attachment  or  gar- 
nishment proceeding,  or  to  require  the 
city  treasurer  to  deposit  in  court  tho 
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officers  are  subject  to  garnishment  at  the  instance  of  creditors  of  per- 
sons to  whom  the  corporation  is  indebted.57  Some  courts,  however, 
hold  that  towns  and  cities,68  counties,69  and  school  districts80  are  sub- 


amount  due  an  officer  or  employe  of 
the  city  as  salary  or  wages  by  a  con- 
tempt proceeding  against  the  officer  re- 
fusing to  make  such  deposit.  Badenoeh 
v.  City  of  Chicago,  222  111.  71,  7&  N.  E. 
31. 

The  exemption  applies  to  all  cases, 
and  is  not  limited  to  cases  where  the 
garnishment  would  interfere  with  the 
political,  civil,  or  corporate  duties  of 
the  municipality.  Jenks  v.  Osceola 
Township,  £5  Iowa  554. 

Not  for  debts  arising  from  the  exer- 
cise of  its  governmental'  functions. 
Clarksdale  Compress  Co.  v.  Caldwell  Co., 
80  Miss.  343,  31  So.  790. 

For  Salary  of  a  Public  Officer. — Ala. 
Mayor,  etc.  of  Mobile  v.  Rowland  & 
Co.,  26  Ala.  498.  Ga. — McLellan  v. 
Young,  54  Ga.  399,  21  Am.  Eep.  276; 
Hightower  &  Co.  v.  Slaton,  54  Ga.  108, 
21  Am.  Rep.  273;  Holt  v.  Experience, 
26  Ga.  113.  Md. — Mayor,  etc.  of  Balti- 
more v.  Root,  8  Md.  95,  63  Am.  Dec. 
692. 
See  also  V,  F,  26,  infra. 
Agent  of  City. — One  holding  as  agent 
of  a  city  money  due  from  it  to  a  com- 
mission is  not  subject  to  garnishment. 
Eossell  v.  Bartram,  1  Penne.  (Del.) 
242,  40  Atl.  242. 

But  one  receiving  as  agent  of  a  com- 
mission money  due  said  commission 
from  a  city  may  be  garnished  by  a 
creditor  of  one  of  the  commissioners. 
Eossell  v.  Bartram,  1  Penne.  (Del.) 
242,  40  Atl.  242. 

Money  Due  for  Public  Works. — Leake 
v.  Lacey,  95  Ga.  747,  22  S.  E.  655,  51 
Am.  St.  Eep.  112;  Bank  of  Southwestern 
Ga.  v.  Americus,  92  Ga.  361,  17  S.  E. 
287;  Born  v.  Williams,  81  Ga.  796,  7 
S.  E.  868.    ' 

The  rule  applies  though  the  public 
work  out  of  which  the  indebtedness 
arose  has  been  completed,  and  the  pub- 
lic is  receiving  the  benefit  of  it,  and 
nothing  remains  to  be  done  except  for 
the  municipality  to  pay  over  the  bal- 
ance due  the  contractor.  Leake  v. 
Lacey,  95  Ga.  747,  22  S.  E.  655,  51 
Am.  St.  Eep.  112. 

Eeasons  for  the  Rule.— To  permit  gar- 
nishment is  contrary  to  public  policy. 
Green  v.  Potomac  Engr.  &  C.  Co.,  135 
Ga.  387,  69  S.  E.  544;  State  ex  rel.  Sum- 
merfield  v.  Tyler,  14  Wash.  495,  45  Pac. 
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31,  53  Am.  St.  Kep.  8>7'8,  37  L.  B.  A. 
207. 

Equitable  Garnishment. — The  statuta. 
prohibiting  the  garnishment  of  munici- 
pal corporations  does  not  prevent  the 
maintenance  of  a  bill  in  equity  against 
a  city  in  the  nature  of  an  equitable 
garnishment.  Pendleton  V.  Perkins,  49 
Mo.  565.  But  see  Geist  v.  City  of  St. 
Louis,  156  Mo.  643,  57  S.  W.  766,  79 
Am.  St.  Rep.  545. 

57.  Garnishment  of  Public  Officers 
and  Funds.— See  infra,  V,  F,  36  and  37. 

Garnishment  of  Salaries  of  Officers. 
See  infra,  V,  F,  26. 

58.  Conn. — Bray  <o.  Wallingford,  20 
Conn.  416.  Ky. — Eodman  V.  Mussel- 
man,  1'2  Bush  354,  23  Am."  Rep.  724 
See  also  Speed  v.  Brown,  10  B.  Mon. 
109.  But  see  Dickinson  v.  Johnson,  11Q 
Ky.  236,  61  S.  W.  267,  96  Am.  St.  Eep. 
434,  54  L.  B.  A.  5616.  Mass.— O  'Brien 
v.  Collins,  124  Mass.  98;  Adams  v.  Tyler, 
121  Mass.  380.  Ohio.— 'City  of  Newark 
v.  Punk  &  Bro.,  15  Ohio  St.  462.  R.  I. 
Wilson  v.  Lewis,  10  E.  I.  285. 

For  an  ordinary  debt  due  a  third 
person.  Portsmouth  Gas  Co.  v.  San- 
ford,  97  Va.  124,  33  S.  E.  516,  75  Am. 
St.  Eep.  778,  45  L.  E.  A.  227. 

For  a  debt  owing  to  one  not  its  offi- 
cer or  agent.  Mayor,  etc.  of  Jersey 
City  v.  Horton,  38  N.  J.  L.  88. 

In  the  absence  of  a  statute  exempting 
it  from  garnishment,  a  city  may  be 
garnished  in  respect  to  an  ordinary  debt 
owed  by  it  for  erecting  a  public  build- 
ing, payable  out  of  a  special  fund 
created  for  the  purpose  of  erecting 
such  building,  at  least  after  such  build- 
ing has  been  completed  and  the  money 
earned.  City  of  Laredo  v.  Nalle,  65 
Tex.  359.  But  a  city  may  be  exempted 
by  its  charter.  Morgan  v.  City  of  Beau- 
mont (Tex.  Civ.  App.),  157  S.  W.  207. 

One  seeking  to  garnish  a  municipal- 
ity for  a  debt  contracted  in  its  private 
capacity,  must  show  the  nature  of  tne 
debt  and  the  amenability  of  the  .munic- 
ipality to  suit.  Clarksdale  Compress 
Co.  v.  Caldwell  Co.,  80  Miss.  343,  31 
So.  790. 

59.  For  Salary.— Adams  v.  Tyler,  121 
Mass.  380. 

60.  Seymour  v.  Over-Biver  School 
Dist.,  53  Conn.  502,  3  Atl.  552. 
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jeet  to  garnishment  in  the  same  manner  as  other  corporations,  even 
in  the  absence  of  express  statutory  authority;  and  statutes  in  a  num- 
ber of  the  states  now  expressly  confer  such  authority.61 

Who  May  Take  Advantage  of  Exemption There     is     a     conflict    of 

authority  as  to  whether  the  principal  defendant  may  take  advantage 
of  the  exemption.62 

Waiver  of  Exemption.  —  As  to  whether  the  exemption  may  be  waived 
the  courts  are  not  agreed,  some  hold  that  it  may,63  others  that  it  may 


61.  Cal. — Lawson  v.  Lawson,  158 
Oal.  446,  111  Pac.  354;  Euperich  V. 
Baehr,  142  Cal.  190,  7i5  Pac.  782.  Colo. 
Ann.  Code,  1910,  §131;  Saner  v.  Town 
of  Nevadaville,  14  Colo.  54,  23  Pae.  87. 
See  City  of  Denver  v.  Brown,  11  Colo. 
337,  18  Pae.  214,  for  construction  of 
former  statute.  The  statute  does  not 
authorize  the  garnishment  of  a  munic- 
ipal corporation  for  the  salary  of  one 
of  its  officers,  since  its  liability  in 
such  case  is  not  a  debt,  Troy  Laun- 
dry &  Maeh.  Co.  v.  City  of  Denver,  11 
Colo.  App.  368,  53  Pac.  256;  Lewis  v. 
City  of  Denver,  9  Colo.  App.  328,  48 
Pac.  317.  Mich.— Dunkley  v.  City  of 
Marquette,  157  Mich.  339,  122  N.  W. 
126.  Minn. — Mitchell  v.  Miller,  95 
Minn.  62,  103  N.  W.  716.  Mont. 
Whipps  v.  Lowney,  42  Mont.  546,  113 
Pac.  750.  School  districts  (Whalen  v. 
Harrison,  11  Mont.  63,  27  Pac.  384), 
and  counties  (Waterbury  v.  Board  of 
Comrs.,  10  Mont.  515,  26  Pac.  1002,  24 
Am.  St.  Hep.  67),  were  liable  to  gar- 
nishment before  the  adoption  of  this 
statute.  Ore. — Graf  v.  Wilson,  62  Ore. 
476,  125  Pac.  1006  (though  the  claim 
has  not  been  audited  or  allowed).  Utah. 
Comp.  Laws,  1907,  §3113x;  Chamber- 
lain v.  Watters,  10  Utah  296,  57  Pac. 
566  (boards  of  education  were  former- 
ly subject  to  garnishment). 

The  court  has  no  power  to  make  any 
order  for  the  disposition  of  the  money 
until  it  has  been  paid  into  court,  or 
the  auditor's  warrant  therefor  drawn 
in  favor  of  the  court.  Lawson  v.  La/w- 
son,  158  Cal.  451,  111  Pac.  356. 

The  money  is  "owing"  within  the 
meaning  of  this  section  where  the  cla.im 
of  the  judgment  debtor  has  fully  ac- 
crued, and  nothing  remains  to  be  done 
to  entitle  him  to  the  money  except  the 
presentation  of  a  proper  demand  there- 
for, and  the  approval  of  the  same  by 
the  auditor.  Payne  v.  Baehr,  153  Cal. 
441,  95  Pac.  895. 

That  the  claim  has  not  been  audited 
or  allowed  does  not  prevent  its  garnish- 
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ment.  Graf  ».  Wilson,  .62  Ore.  476,  125 
Pac.  1005.  See  also  Payne  v.  Baehr, 
153  Cal.  441,  95  Pac.  895.  But  see 
Eureka  Sandstone  Co.  v.  Pierce  County, 
8  Wash.  236,  35  Pac.  1081,  claim  must 
have  been  presented  and  rejected  under 
statute  making  rejection  a  condition 
precedent  to  the  right  of  claimant  to 
sue. 

Garnishment  of  Officer's  or  Teacher's 
Salary. — See  infra,  V,  P,  26. 

62.  In  Georgia  the  defendant  may 
take  advantage  of  the  exemption.  Born 
v.  Williams,  81  Ga.  796,  7  S.  E.  868. 

In  Iowa  only  the  garnishee  can  plead 
the  exemption.  Tone  v.  Shankland,  110 
Iowa  525,  81  N.  W.  789. 

The  exemption  is  a  personal  privilege 
which  the  garnishee  alone  can  assert. 
The  principal  defendant  cannot  take 
advantage  of  it.  Wales  &  Son  v.  City 
of  Muscatine,  4  Iowa  302. 

In  Tennessee  a  public  offieer  whose 
salary  cannot  be  garnished  may  take 
advantage  of  the  exemption.  Baird  <o. 
Eogers,  95  Tenn.  492,  32  S.  W.  630. 

63.  Baird  v.  Rogers,  95  Tenn.  492, 
32  S.  W.  630. 

Municipal  Corporation. — Jenks  v.  Osce- 
ola Township,  45  Iowa  554;  Clapp  V. 
Walker  &  Davis,  25  Iowa  315. 

County. — County  of  Des  Moines  v. 
Hinkley,  62  Iowa  637,  17  N.  W.  915. 

' '  The  board  and  not  the  court  is  the 
judge  of  whether  the  proceeding  will 
hamper  it  in  the  performance  of  public 
functions."  Dollar  v.  Allen-West  Com. 
Co.,  78  Miss.  274,  28  So.  876;  Dollman 
v.  Moore,  70  Miss.  267,  12  So.  23. 

If  the  garnishee  does  not  object,  the 
debtor  cannot.  Dollar  v.  Allen-West 
Commission  Co.,  78  Miss.  274,  28  So. 
876;  Dollman  v.  Moore,  70  Miss.  267,  12 
So.  23. 

By  Appearance  and  Submission  to 
Liability. — Board  of  County  Comrs.  v. 
Bond,  3  Colo.  411;  Stermer  v.  Board  of 
County  Comrs.,  5  Colo.  App.  379,  38  Pae. 
839;  Clapp  v.  Walker  &  Davis,  25  Iowa 
315. 
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not.64    In  some  states  it  is  held  that  the  exemption  may  be  waived  by 
the  principal  defendant,  but  not  by  the  garnishee.65 

4.  Plaintiffs.  —  In  some  jurisdictions  the  plaintiff  may  make  him- 
self a  garnishee  in  his  own  action,  and  condemn  to  the  payment  of 
his  demand  a  debt  due  from  himself  to  his  debtor,  or  property  in  his 
hands  belonging  to  the  defendant.6*  In  others  a  contrary  rule  pre- 
vails, and  he  may  not  garnish  himself,67  even  in  a  different  capacity 


Cannot  Be  First  Raised  on  Appeal. 

Tone  v.  Shankland,  110  Iowa  525,  81 
N.  W.  789. 

It  is  not  waived  by  failure  to  claim 
it  before  the  commissioner  appointed  to 
take  the  garnishee's  disclosure,  but  it 
is  in  time  if  the  question  is  raised  at 
the  term  when  the  commissioner's  re- 
port is  filed.  Jenks  v.  Osceola  Town- 
ship, 45  Iowa  554. 

A  county's  exemption  is  not  waived 
by  the  act  of  the  county  clerk  in  an- 
swering for  the  county,  since  he  is  not 
authorized  to  appear  for  the  county  in 
legal  proceedings.  'Stermer  v.  Board  of 
County  Comrs.,  5  Oolo.  App.  378,  38  Pae. 
839. 

64.  Kan.— First  Nat.  Bank  v.  City 
of  Ottawa,  43  Kan.  294,  23  Pac.  485. 
See  also  Switzer  •;;.  Oity  of  Wellington, 
40  Kan.  250,  19  Pac.  620,  10  Am.  St. 
Hep.  196.  Tex. — Charter  exemption. 
Morgan  v.  City  of  Beaumont  (Tex.  Civ. 
App.),  157  S.  W.  207.  Utah.— See  Van 
Cott  v.  Pratt,  11  Utah;  209,  39  Pac. 
827. 

A  default  judgment  against  a  county 
as  garnishee  is  void,  and  its  exemption 
may  be  first  raised  in  the  appellate 
court.  Duval  County  v.  Charleston 
Lumb.  &  Mfg.  Co.,  45  Fla.  256,  33  So. 
531,  60  L.  R.  A.  549. 

65.  City  of  Sherman  v.  Shobe,  94 
Tex.  126,  58  S.  W.  949;  Buchanan  v. 
Spencer  Lumber  Co.  (Tex.  Civ.  App.), 
134  8.  W.  292. 

"The  exemption  really  belongs  to  the 
person  whose  debt  is  garnished,  and  not 
to  the  debtor.  Johnson  v.  Dexter,  38 
Mich.  695.  The  garnishee  cannot  with- 
out the  debtor's  consent  subject  his 
rights  to  any  unlawful  burden."  School 
Dist.  v.  Gage,  39  Mich.  484. 

66.  V.  S.— Graighle  v.  Notnagle,  1 
Pet.  C.  C.  245,  10  Fed.  Cas.  No.  5,679. 
la.— See  Grayson  v.  Veeche,  12  Mart. 
oS8,  13  Am.  Dec.  384.  Md.— By  stat- 
ute Albert  v.  Albert,  78  Md.  338,  28 
Atl.  388;  Morton  v.  Grafflin,  68  Md. 
645 i,  13  Atl.  341,  15  Atl.  298;  Baltimore 
V,  Boot,  8  Md.  95,  63  Am.  Dec.   692. 


Ohio. — Norton  v.  Norton,  43  Ohio  St. 

509,  525,  3  N.  E.  348.  Pa.— Cable  v. 
Nonemaker,  78  Pa.  501;  Moyer  v. 
Lobengeir,  4  Watts  390,  28  Am.  Dec. 
723.  Tenn.— See  Chicago  Sugar  Ref. 
Co.  <v.  Jackson  Brew.  Co.  (Tenn.  Ch.), 
48  S.  W.  275;  Arledge  v.  White,  1  Head 
241.  But  see  Rice  v.  Sharpleigh  Hard- 
ware Co.,  85  Fed.  559. 

■  See  Galium  v.  Weil,  116  Wis.  236,  92 
N.  W.  1091. 

The  treasurer  of  a  building  and  loan 
association  may  attach  the  stock  of  his 
individual  debtor  therein  and  summon 
himself  as  treasurer  as  garnishee.  Egolf 
Bldg.  &  Loan  Assn.  v.  Cleaver,  228  Pa. 
60,  77  Atl.  245. 

May  reach  funds  in  bis  own  bands 
or  a  debt  owing  by  himself  by  an  at- 
tachment bill  in  equity,  where  the  de- 
fendant is  a  non-resident.  Boyd  v. 
Bayless,  4  Humph.  (Tenn.)  386. 

One  of  two  plaintiffs  may  be  made 
trustee,  either  in  respect  to  specific  per- 
sonal property  or  a  debt  due  from  him 
to  the  defendant.  Oren  Lyman  &  Co. 
v.  Wood,  42  Vt.  113. 

In  England  he  may  do  so,  according 
to  the  custom  of  London.  Graighle  v. 
Notnagle,  1  Pet.  C.  C.  245,  10  Fed.  Cas. 
No.   5,679. 

67.  U.  S. — Rice  v.  Sharpleigh  Hard- 
ware Co.,  85  Fed.  559.  Ala. — Woolridge 
v.  Holmes,  78  Ala.  568.  See  also  Jos. 
Joseph  &  Bros.  Co.  v.  Hoffman  &  Mc- 
Neill, 173  Ala.  568,  56  So.  216,  38  L. 
R.  A.  (N.  S.)  924.  But  see  Dudley  v. 
Falkner,  49  Ala.  148.  la. — Courtney  v. 
Carr,  6  Iowa  238.  See  also  Shepherd 
v.  Bridenstine,  80  Iowa  225,  45  N.  W. 
476.  Kan. — First  Nat.  Bank  v.  Elliott, 
62  Kan.  764,  64  Pac.  623,  55  L.  R.  A. 
353n.  Mass. — See  Belknap  v.  Gibbens, 
13  Mete.  471,  475.  N.  H.— Blaisdell  v. 
Ladd,  14  N.  H.  129.  Compare  Kelley 
v.  McMinniman,  58  N.  H.  288.  K.  I. 
Knight  v.  Clyde  &  Co.,  12  R.  I.  119. 
S.  C— Baker  &  Bro.  v.  Doe,  88  S.  C. 
69,  70  S.  E.  431,  34  L.  R.  A.   (N.  S.) 

510.  See  also  George  v.  American 
Ginning  Co.,  46  S.  C.  1,  24  S.  E.  41, 
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from  that  in  which  he  sues  in  the  principal  action,68  nor  may  he  gar- 
nish money  in  the  hands  of  his  own  agent  belonging  to  the  defend- 
ant,69 nor  may  one  of  several  plaintiffs  be  garnished.70  It  has  been 
held  that  the  nominal  parties  control  in  determining  the  right  to  pro- 
ceed by  garnishment,  and  hence  that  the  equitable  assignee  of  a  claim 
may  sue  thereon  in  the  name  of  the  assignor  and  garnish  himself.71 

5.  Defendants.  —  It  has  been  held  that  neither  one  of  several  prin- 
cipal defendants,72  nor  a  partnership  of  which  the  principal  defendant 
is  a  member,78  can  be  charged  as  garnishee  or  trustee. 

Executors  and  Administrators.  • —  Some  courts  hold  that  an  executor  or 
administrator  may  be  made  a  garnishee  in  his  representative  capacity 
in  an  action  in  which  he  is  the  principal  defendant  in  his  individual 
capacity,74  while  in  others  a  contrary  rule  prevails.75 

6.  Persons  Previously  Charged  as  Garnishees  in  Other  Proceedings. 
Persons  against  whom  judgment  has  been  rendered,  as  garnishees  may 
be  garnished  in  a  subsequent  action  against  the  plaintiff  in  the  first 
garnishment  proceeding.76  * 

7.  Debtor  of  Defendant's  Debtor.  —  Generally  the  plaintiff's 
remedy  by  garnishment  only  extends  to  the  debtor  of  the  principal  de- 


57  Am.  St.  Rep.  671,  32  L.  R.  A.  764. 
Can.— McOormick  v.  Park,  9  U.  C.  G.  P. 
330. 

See  Beach  v.  Fairbanks,  52  Conn.  167, 
where  the  authorities  are  reviewed,  but 
the  question  is  not  decided. 

Matter  of  Statutory  Interpretation. 
In  First  Nat.  Bank  v.  Elliott,  62  Kan. 
764,  64  Pac.  623,  55  L.  R.  A.  353,  holding 
that  the  plaintiff  cannot  garnish  him- 
self, the  court  says:  "Many  eases  have 
been  cited  by  counsel  on  both  sides  of 
the  question.  We  think,  however,  that 
the  matter  is  one  of  statutory  interpre- 
tation. ' ' 

68.  The  plaintiff  in  his  individual 
capacity  cannot  have  judgment  against 
himself  as  trustee  in  the  capacity  of 
administrator.  Hoag  v.  Hoag,  55  N.  H. 
172. 

69.  Baker  &  Bro.  v.  Doe,  88  S.  C. 
69,  70  S.  E.  431,  34  L.  R.  A.  (N.  S.) 
510. 

70.  Blaisdell  v.  Laidd,  14  N.  H.  129. 

71.  Beach  v.  Fairbanks,  52  Conn.  167. 

72.  One  of  several  defendants  in 
execution,  liable  in  solido  with  the 
others,  since  he  is  not  a  third  person. 
Richardson  v.  Lacey,  Terry  &  Co.,  27 
La.  Ann.  62;  Bailey  &  Co.  v.  Lacey, 
Terry  &  Co.,  27  La.  Ann.  39. 

73.  Denny  v.  Metcalf,  28  Me.  389. 

74.  Brown  v.  Wiley,  107  Ga.  85,  32 


S.  E.  905.  As  to  garnishment  of  ex- 
ecutors and  administrators  generally, 
see  infra,  V,  F,  47. 

The  compensation  of  the  executor 
may  be  charged  to  pay  a  judgment 
against  him  individually.  Dudley  v. 
Falkner,  49  Ala.  148;  Sanders  &  Walk- 
er v.  Herndon,  122  Ky.  760,  93  S.  W. 
14,  5  L.  R.  A.  (N.  S.)  1072. 

75.  Not  to  reach  his  individual  dis- 
tributive Share  in  the  estate.  Shep- 
herd v.  Bridenstine,  80  Iowa  225,  45 
N.  W.  746. 

The  commissions  of  an  executor  may 
not  be  attached  in  the  hands  of  his 
co-executor  and  himself.  Adams's  Ap- 
peal, 47  Pa.  94.  But  see  Pleasants  v. 
Cowden,  7  Watts  &  S.  (Pa.)  379;  Rossi). 
Cowden,  7  Watts  &  S.  (Pa.)  376;  Union 
Nat.  Bank  v.  Fagan,  34  W.  N.  C.  (Pa.) 
20. 

76.  Blake  v.  Adams,  64  N.  H.  86,  6 
Atl.  482. 

In  such  a  case  it  is  the  duty  of  the 
plaintiff  to  make  all  interested  persons 
parties,  to  the  end  that  they  may  all 
be  bound  by  a  single  judgment  ren- 
dered upon  an  equitable  adjustment  of 
their  rights,  and  the  trustees  may  be 
protected  from  double  liability.  They 
may  be  joined  as  parties  by  amendment. 
Blake  v.  Adams,  64  N.  H.  86,  6  Atl. 
482. 
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fendant,  and  he  cannot  garnish  a  debtor  of  such  debtor,77  though  there 
is  authority  to  the  contrary.78 

8.  Corporations.  —  Corporations  are  generally  subject  to  garnish- 
ment to  the  same  extent  as  individuals.79  Under  the  statutes  of  most 
states  foreign  corporations  doing  business  in  the  state  are  subject  to 
garnishment.80  A  corporation  may  have  several  domiciles  in  different 
states  for  purposes  of  suit.81 


77.  Illinois  Cent.  E.  Co.  v.  Weaver, 
54  111.  319. 

Such  a  debt  cannot  be  reached  by  a 
bill  in  equity.  Wolf  v.  Tappan  &  Co., 
5  Dana  (Ky.)  361;  Jones  v.  Huntington, 
9  Mo.  249. 

78.  Where  the  garnishee  fails  to 
obey  an  order  of  the  court  directing 
him  to  pay  over  the  money  found  due 
by  him  to  the  defendant,  execution  may 
be  issued  against  him,  under  which  his 
debtors  may  be  summoned  as  garnishees. 
Sperling  v.  Calfee,  7  Mont.  514,  19  Pac. 
204. 

79.  Del. — Fowler  v.  Dickson,  1  Boyce 
113,  74  Atl.  601.  La.— O'Connor  v. 
Jones,  129  La.  411,  56  So.  350.  Me. 
Eev.  St.,  c.  88,  §8;  Cousens  v.  Lovejoy, 
81  Me.  467,  17  Atl.  495.  Mo.— St. 
Louis  Perpetual  Lis.  Co.  v.  Cohen,  9 
Mo.  421.  Ohio. — Pennsylvania  E.  Co.  «. 
Peoples,  31  Ohio  St.  537. 

A  Railroad  Corporation. — Pittsburgh 
C,  C.  &  St.  L.  R.  Co.  v.  Cox,  36  Ind. 
App.  291,  73  N.  E.  120,  114  Am.  St. 
Eep.  377.    See  infra,  V,  F,  14. 

The  term  "persons"  as  used  in  the 
statute  includes  corporations.  Bray  v. 
Wallingford,  20  Conn.  416;  Knox  v.  Pro- 
tection Ins.  Co.,  9  Conn.  430,  25  Am. 
Dec.  33;  Taylor  v.  Burlington  &  M.  E. 
E.  Co.,  5  Iowa  114;  Wales  &  Son  v.  City 
of  Muscatine,  4  Iowa  302. 

The  words  "any  person"  includes 
corporations.  Portsmouth  Gas  Co.  v. 
Sanford,  Brooks  &  Bonsai,  97  Va.  124, 
33  S.  E.  516,  75  Am.  St.  Eep.  778,  45 
L.  E.  A.  246;  Baltimore  &  O.  R.  Co.  v. 
Gallahue's.  Admr.,  12  Gratt.  (Va.)  655, 
65  Am.  Dec.  254. 

Residence  of  Defendant  and  Situs  of 
Debt.— The  right  to  garnish  corpora- 
tions as  affected  by  the  residence  of 
the  principal  defendant  and  the  situs 
of  the  debt  or  property  sought  to  be 
reached,  is  treated  in  a  subsequent  sec- 
tion.   See  infra,  VII,  B. 

80.  HI.— Hannibal  &  St.  J.  E.  Co.  v. 
Crane,  102  111.  249,  40  Am.  Eep.  581. 
to.— O'Connor  t\  Jones,  129  La.  411,  56 
So.  350.    Me.— Eev.  St.,  c.  88,  §8.    Wis. 


Brauser  v.  New  England  Fire  Ins.  Co., 
21  Wis.  506. 

But  see  Plimpton  v.  Bigelow,  93  N.  T. 
592. 

It  is  not  necessary  to  affirmatively 
show  that  the  corporation  garnishee  has 
complied  with  the  statutory  conditions 
upon  which  foreign  corporations  are 
permitted  to  do  business  in  the  state, 
but  compliance  will  be  presumed  in  the 
absence  of  a  showing  to  the  contrary. 
Krafve  v.  Eoy  &  Eoy,  98  Minn.  141,  107 
N.  W.  966,   116  Am.   St.  Kep.   346. 

A  corporation  doing  business  in  sev- 
eral states  other  than  that  in  which  it 
was  incorporated  may  be  garnished  in 
either.  Lancashire  Ins.  Co.  v.  Corbetts, 
165  111.  592,  46  N.  E.  631,  reversing  62 
111.  App.  236. 

Where  the  statute  makes  no  pro- 
vision for  service  of  process  on  a  for- 
eign corporation  to  reach  a  debt  for 
labor  performed  for  it  in  the  state  of 
its  incorporation  by  a  resident  of  the 
latter  state,  such  debt  cannot  be  made 
the  subject  of  garnishment.  Louisville 
&  N.  E.  Co.  v.  Dooley,  78  Ala.  524. 

81.  National  Fire  Ins.  Co.  v.  Cham- 
bers, 53  N.  J.  Eq.  -468,  32  Atl.  663. 

A  corporation  incorporated  in  two 
states  is  regarded  as  having  a  legal 
existence  or  residence  in  both,  and  is 
subject  to  process  of  garnishment  in 
either.  Ala. — Georgia  &  A.  E.  Co.  v. 
Stollenwerck,  122  Ala.  539,  25  So.  258. 
El. — Wabash  E.  Co.  v.  Dougan,  142  111. 
248,  31  N.  E.  594,  34  Am.  St.  Eep.  74. 
Tenn.-^Mobile  &  O.  E.  Co.  v.  Barnhill, 
91  Tenn.  395,  19  S.  W.  21,  30  Am.  St. 
Eep.  889;  Holland  v.  Mobile  &  O.  E. 
Co.,  16  Lea  414. 

In  Johnson  v.  Union  Pac.  E.  Co.,  145 
Fed.  249,  it  was  held  that,  whether  a 
railroad  company  incorporated  in  three 
states  was  to  be  regarded  as  a  single 
corporation  incorporated  in  all  three 
states,  or  three  corporations  which  had 
become  so  consolidated  that  their  af- 
fairs could  not  be  separated,  the  situs 
of  an  indebtedness  arising  out  of  the 
joint  or  consolidated  business  thereof 
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9.  Infants.  —  It  has  been  held  that  an  infant  may  be  garnished.82 

10.  Husband  and  Wife.  —  In  some  states  a  wife  may  be  charged 
as  garnishee  of  her  husband,83  and  a  husband  as  garnishee  of  his 
wife.84  There  is  a  conflict  of  authority  as  to  the  effect,  in  this  regard, 
of  the  rules  prohibiting  the  wife  from  testifying  against  her  hus- 
band.85 After  divorce  the  husband  may  be  charged  as  garnishee  of 
his  wife  as  though  they  had  never  been  married.86  Alimony  allowed 
the  wife  may  be  garnished  by  her  creditors,87  but  not  for  her  debts 
incurred  prior  to  the  allowance  or  award.88 

In  states  where  the  husband  is  entitled  to  reduce  his  wife's  choses 
in  action  to  possession,  there  is  a  conflict  of  authority  as  to  whether 
such  a  chose  in  action  may  be  made  the  subject  of  garnishment  by  a 
creditor  of  the  husband  before  the  husband  has  reduced  it  to  pos- 


was  in  either  state  for  the  purposes  of 
garnishment.  This  ruling  was  approved 
and  followed  in  Johnson  v.  Union  Pae. 
R.  Go.,  145  Fed.  249. 

82.  In  respect  to  any  property  of 
defendant  in  his  possession,  or  for  any 
debt  which  he  owes  defendant  for 
necessaries.  Seofield  v.  White,  29  Vt. 
330;  Wilder  &  Snow  v.  Eldridge,  17  Vt. 
226.     Compare  infra,  V    F,  46. 

83.  Thompson  v.  Silvers,  59  Iowa 
670,  13  N.  W.  854;  Jones  v.  Roberts, 
60  N.  H.  216. 

In  respect  to  a  debt  for  goods  and 
money  received  by  her  from  him  in 
fraud  of  his  creditors.  Enneking  Bros. 
v.  Scholtz,  69  Iowa  473,  29  N.  W.  422. 

In  Arkansas  no  personal  judgment 
may  be  rendered  against  the  wife  as 
garnishee  of  her  husband,  in  an  action 
against  her  for  failure  to  make  a  sat- 
isfactory disclosure.  Allen-West  Com. 
Co.  v.  Grumbles,  161  Fed.  461. 

An  indebtedness  evidenced  by  a  past 
due  note  payable  to  a  married  woman 
may  be  garnished  by  creditors  of  her 
husband,  where  it  appears  that  the  con- 
sideration therefor  belonged  to  him, 
and  hence  that  it  is  in  fact  his  note. 
Snider  v.  Ridgeway,  49  111.  522. 

84.  Odend'hal  v.  Devlin,  48  Md. 
439. 

Where  the  relation  of  debtor  and 
creditor  cannot  exist  between  husband 
and  wife,  he  cannot  be  charged  as  her 
trustee  because  of  circumstances  which 
would  make  him  liable  to  any  other 
person  for  money  had  and  received.  If 
he  can  be  charged  as  her  trustee  at 
all,  "it  can  only  be  for  personal  prop- 
erty, 'goods  or  effeets, '  in  his  hands 
specifically,  as  the  separate  property 
of  the  wife."  Robinson  v.  Trofitter, 
109  Mass.  478. 
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85.  Iowa. — The  wife  will  not  he  ex- 
cused from  answering  questions  on  the 
ground  that,  if  the  answers  should  dis- 
close an  indebtedness  to  her  husband 
or  property  in  her  hands  belonging  to 
him,  they  would  be  testimony  against 
him.  The  law  does  not  recognize  that 
it  is  to  his  interest  to  be  allowed  to  con- 
ceal his  property  and  thereby  evade  the 
payment  of  his  just  debts.  Thompson 
v.  Silvers,  59  Iowa  670,  13  N.  W.  854. 

Michigan. — Since  the  wife  is  not  a 
competent  witness  for  or  against  her 
husband  without  his  consent,  where  she 
is  garnished  by  his  creditors,  she  can- 
not, over  his  objection,  be  examined 
in  respect  to  alleged  fraudulent  trans- 
fers of  property  to  her  from  him. 
Berles  v.  Adsit,  102  Mich.  495,  60  N.  W. 
967. 

86.  Porter  v.  Wakefield,  146.  Mass. 
25,   14  N.  E.   792. 

87.  Scheffer  v.  Boy,  5  Pa.  Co.  Ct. 
158.  See  also  cases  in  following  note. 
But  see  Lillia  v.  Airey,  1  Ves.  Jr.  277, 
30  Emg.  Reprint  241. 

Money  adjudged  to  a  wife  as  her 
share  of  her  husband's  estate  on  grant- 
ing a  divorce  to  the  husband  for  the 
wife's  aggression  may  be  garnished  by 
her  creditors.  Kelso  v.  Lovejoy,  9  Ohio 
C.  C.  (N.  S.)  539,  affirmed,  76  Ohio  St. 
598,   81   N.   E.  1189. 

88.  Kan.— Kingman  v.  Carter,  8  Kan. 
App.  46,  54  Pac.  13.  N.  Y.— Bomaine 
v.  Chauncey,  129  N.  Y.  566,  29  N.  E. 
826,  26  Am.  St.  Rep.  544,  14  L.  B.  A. 
712.  See  also  Andrews  v.  Whitney,  &2 
Hun  117,  123,  31  N.  T.  Supp.  164.  Ohio. 
Fickel  v.  Granger,  83  Ohio  St.  101,  93 
N.  E.  527,  32  L.  R.  A.  (N.  S.)  270 
(annotated). 
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session.89  In  Louisiana  a  judgment  cannot  properly  be  rendered 
against  a  married  woman  as  garnishee  unless  her  husband  is  also  cited, 
or  unless  she  has  been  authorized  by  him,  or  by  the  judge  in  his  absence, 
to  appear  and  defend.90 

11.  Attorneys  at  Law.  —  Generally  an  attorney  at  law  may  be  gar- 
nished in  respect  to  money  or  property  of  a  client  in  his  hands,91 
though  there  is  authority  to  the  contrary.92 

12.  Agents,  Servants  and  Employes.  —  a.  Agents.  —  Generally  an 
agent  may  be  garnished  by  creditors  of  his  principal  in  respect  to 
money  or  property  of  the  principal  in  the  agent's  hands.93  But  gar- 
nishment of  an  agent  will  not  reach  a  debt  due  by  his  principal  unless 
the  money  to  pay  the  same  is  in  the  hands  of  the  agent.94  Money  due 
the  principal  as  a  result  of  transactions  on  his  behalf  by  an  agent 
cannot  be  subjected  by  garnishment  to  the  payment  of  the  agent's 


89.  In  Massachusetts  it  may  be. 
Strong  «.  Smith,  1  Mete.  476;  Wheeler 
v.  Bowen,  20  Pick.  563. 

In  such  ease  the  trustee  cannot  be 
charged  if  the  husband  dies  pending 
the  action.  Strong  v.  Smith,  1  Mete. 
(Mass.)  476. 

In  Vermont  it  may  not  be  until  he 
reduces  the  same  to  possession.  Short 
v.  Moore,  10  Vt.  446. 

90.  Delacroix  v.  Hart,  24  La.  Ann. 
141. 

91.  Ala.— Code,  1907,  §4309;  Pruitt 
v.  Armstrong,  56  Ala.  306.  Ga. — Code, 
1911,  §5297;  Tucker  v.  Butts,  6  Ga.  580. 
111.— See  Crain  v.  Gould,  46  111.  293. 
La.— Daigle  v.  Bird,  22  La.  Ann.  138; 
White  t.  Bird,  20  La.  Ann.  188,  96 
Am.  Dec.  393.  Me.— Abbott  v.  Stinch- 
field,  71  Me.  213;  Burnell  v.  Weld,  59 
Me.  423.  Mass.— Cook  v.  Holbrook,  6 
Allen  572;  Thayer  v.  Sherman,  12  Mass. 
441.  N.  H— Narramore  v.  Clark,  63  N. 
H.  166.  Pa.— Kiley  v.  Hirst,  2  Pa.  346. 
Vt.— Hurlburt  v.  Hicks,  17  Vt.  193,  44 
Am.  Dec.  329. 

Attorney  of  Plaintiff  in  the  Action. 
Kelley  v.  M&Minniman,  58  N.  H.  28«. 

As  to  property  subject  to  lien,  see 
infra,  V,  F,  33. 

92.  Johns  v.  Allen,  5  Harr.  (Del.) 
419.  v        ' 

93.  HI.— Martin  v.  Martin,  187  111. 
200,  58  N.  E.  230.  Ind.— Pogleman  v. 
Shively,  4  Ind.  App.  197,  30  N.  B.  909, 
51  Am.  St.  Eep.  213.  Kan. — Center  v. 
McQuesten,  18  Kan.  476.  Okla.— See 
Fidelity  Funding  Co.  v.  Vaughn,  18 
Okla.  13,  90  Pae.  34,  10  L.  E.  A. 
(N.  S.)  1123.  Wis.— Mayo  v.  Hansen, 
94  Wis.  610,  69  N.  W.  344,  36  L.  K.  A. 


561;  Pelch  v.  Eau  Pleine  Lumber  Co., 
58  Wis.  431,  17  N.  W.  397. 

The  rule  that  the  possession  of  the 
agent  is  the  possession  of  the  principal 
does  not  apply  where  the  object  of  the 
proceeding  is  to  seize  or  detain  the  res 
which  is  the  subject-matter  of  litiga- 
tion. Hence  a  contention  that  because 
the  garnishee  is  the  agent  of  a  claim- 
ant judgment  cannot  be  rendered 
against  him  is  untenable.  Shelton  v. 
Oooksey,  138  Mo.  App.  389,  122  S.  W. 
331. 

In  the  Hands  of  Broker. — Brown  v. 
Ploersheim  Mercantile  Co.,  206  Mass. 
373,  92  N.  E.  494. 

Must  Be  Defendant's  Agent. — One 
who  holds  property  as  the  agent  of  the 
vendor  thereof  only,  in  whom  title  re- 
mains until  the  "property  is  delivered 
by  the  agent  to  the  vendee,  cannot  be 
charged  as  trustee  of  the  vendee.  Wal- 
eott  v.  Keith,  22  N.  H.  196. 

Agent  of  Mortgagee  in  Chattel  Mort- 
gage.— See  infra,  V,  P,  33,  c. 

94.     Casey  v.  Davis,  100  Mass.  124. 

Agent  of  an  insurance  company.  Dan- 
iels v.  Meinhard  Bros.  &  Co.,  53  Ga. 
359. 

Personal  Liability  of  Agent  to  De- 
fendant Necessary. — Where  the  statute 
limits  the  liability  of  the  garnishee  to 
debts,  property,  or  things  in  action  for 
which  he  would  otherwise  be  liable  to 
the  defendant,  an  agent  cannot  be  gar- 
nished for  money  of  the  principal,  in 
his  hands  to  be  paid  to  the  principal 
defendant,  since  the  agent  is  not  per- 
sonally liable  to  the  defendant.  Voor- 
hies  v.  Denver  Hardware  Co.,  4  Colo. 
App.  428,  3-6  Pae.  65. 
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debts.95  The  principal  may  be  garnished  in  respect  to  money  or  prop- 
erty  in  the  hands  of  his  agent  belonging  to  the  defendant.96  The  right 
of  creditors  of  a  mortgagor  of  chattels  to  garnish  an  agent  of  the 
mortgagee  in  possession  is  treated  in  another  section.97 

b.  Servants  and  Employes.  —  It  has  been  held  that  whether  prop- 
erty in  the  possession  of  a  servant  or  employe  is  subject  to  garnish- 
ment at  the  instance  of  creditors  of  the  employer  depends  upon 
whether  the  actual  and  substantial  possession  is  with  the  employe,  or 
whether  his  relation  to  the  properties  is  merely  that  of  employment 
and  service  while  the  real  possession  and  control  is  with  the  employer 
or  some  other.98 

c.  Officers  and  Agents  of  Corporations.  —  In  some  states  it  is  held 
that  an  officer99  or  agent1  of  a  corporation  cannot  be  garnished  by  its 
creditors  in  respect  to  money  or  property  in  his  hands  belonging  to 
the  corporation.  Other  courts  hold  to  the  contrary,  and  permit  gar- 
nishment under  such  circumstances.2    It  has  been  held  that  property 


95.  CaJ.— Hardy  v.  Hunt,  11  Cal. 
343.  Mass. — Cox  v.  Central  Vernfont 
E.  'Co.,  187  Mass.  596,  73  N.  E.  885; 
Seward  v.  -  Arms,  145  Mass.  195,  13 
N.  E.  487;  Chapin  v.  Connecticut  Eiver 
E.  Co.,  16  Gray  69.  Neb. — Harris  v. 
Weir-Shugart  Co.,  51  Neb.  483,  70  N. 
W.  1118. 

96.  Me.— McDonald  v.  Gillett,  69  Me. 
271.  Mass. — Ward  v.  Lamson,  6  Pick. 
358.  Mo. — Atwood  v.  Hale,  17  Mo.  App. 
81. 

97.  See  infra,  V,  F,  33. 

98.  "Where  the  actual  and  substan- 
tial possession  is  with  the  owner,  and 
the  relation  of  the  servant  or  employe 
to  the  properties  is  such  only  as  is  in- 
cident to  the  employment  and  service, 
the  properties  are  not  subject  to  gar- 
nishment as  being  in  the  possession  or 
control  of  the  servant  or  employe." 
McGraw  v.  Memphis  &  O.  E.  Co.,  5 
Coldw.   (Tenn.)  434. 

In  New  Hampshire,  by  s'tatute,  one 
cannot  be  charged  as  trustee  in  respect 
to  funds  held  by  him  in  the  capacity 
of  clerk,  cashier,  or  other  employe  of 
the  defendant,  which  were  received  in 
the  ordinary  course  of  such  employ- 
ment.    Pub.  St.,  c.  245,  §20    subsec.  5. 

99.  Fiscal  officers  of  a  railroad.  Wil- 
der v.  Shea,  13  Bush  (Ky.)   128. 

Treasurer,  for  funds  held  by  him 
officially.  Me.— Bowker  v.  Hill,  60  Me. 
172.  Mo.— Neuer  v.  0 'Fallon,  18  Mo. 
277,  59  Am.  Dec.  313;  Mueth  t>.  Schar- 
din,  4  Mo.  App.  403.  Tenn. — McGraw 
v,  Memphis  &  O.  E.  Co.,  5  Coldw.  434. 

A  treasurer  of  a  corporation  "can- 
not be  charged  as  the  trustee  of  his 
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corporation  for  its  property  in  his  offi- 
cial custody  for  the  reason  that  he  is 
quoad  hoc  the  corporation."  Petten- 
gill,  Andrews  &  Co.  v.  Eangeley  Light 
&  P.  Co.,  109  Me.  87,  82  Atl.  697. 

1.  Ticket  agent  of  a  railroad  com- 
pany. Pettingill  v.  Androscoggin  E. 
Co.,  51  Me.  370;  Fowler  v.  Pittsburgh, 
F.  &  C.  E.  Co.,  35  Pa.  22. 

In  New  Hampshire  by  statute.  Pub. 
St.,  c.  245,  §20,  subsec.  5.  Formerly 
the  rule  was  otherwise.  Littleton  Nat. 
Bank  v.  Portland  &  O.  E.  Co.,  58  N.  H. 
104. 

2.  Mayo  v.  Hansen,  94  Wis.  610,  69 
N.  W.  344,  36  L.  E.  A.  561;  Everdell 
v.  Sheboygan  &  F.  E.  Co.,  41  Wis.  395. 

President. — Ballston  Spa  Bank  v.  Ma- 
rine Bank,  18  Wis.  490. 

The  treasurer  of  a  local  assembly  of 
a  fraternal  order,  in  an  action  against 
the  order.  Jepson  v.  International 
Frat.  Alliance,  17  E.  I.  471,  23  AtL 
15. 

The  cashier  of  a  corporation  having 
possession  of  money  belonging  to  it 
may  be  personally  garnished  in  respect 
to  it  by  a  creditor  of  the  corporation, 
though  he  is  under  obligation  to  dis- 
pose of  it  as  directed  by  his  superiors 
and  does  not  have  independent  control 
of  it.  First  Nat.  Bank  v.  Davenport  & 
St.  P.  E.  Co.,  45  Iowa  120. 

A  Keeper  of  a  Tollgate.— Central 
Plank-Eoad  Co.  v.  Sammons  &  Dotes,  27 
Ala.  380. 

In  Florida,  by  statute.  Gen.  St., 
1906,    §2130: 

Where  he  holds  funds  not  as  an  offi- 
cer  of   the  corporation  but    in   some 
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of  a  corporation  in  possession  of  a  stockholder  may  be  reached  by 
garnishment.3 

13.  Bailees  Generally.  —  Generally  speaking,  property  of  the  prin- 
cipal defendant  in  the  possession  of  a  bailee  may  be  garnished,4  sub- 
ject to  any  existing  rights  of  use  or  possession6  or  any  liens0  in  favor 
of  such  bailee. 

One  with  whom  property  is  deposited  in  escrow  to  be  delivered  on  pay- 
ment of  the  purchase  price  cannot  be  garnished  by  the  creditors  of  the 
vendor,  either  in  respect  to  the  money  or  the  property.7 

14.  Carriers.  —  Generally  property  in  the  hands  of  a  common  car- 
rier for  transportation  is  subject  to  garnishment  when  the  transit  has 
not  yet  begun,8  or  has  been  completed,9  provided  it  is  within  the  jur- 
isdiction of  the  court  issuing  the  process ;  and  this  is  true  though  such 
property  is  to  be  transported  to  a  point  outside  of  the  state.10  In  such 
case  the  garnishment  excuses  the  carrier  for  its  failure  to  perform  the 


other  capacity  he  may  be  garnished. 
Reed  v.  Penrose's  Exr.,  36  Pa.  214. 
Compare  First  Nat.  Bank  v.  Bristol  Iron 
&  S.  Co.,  12  Pa.  Co.  Ct.  176. 

3.  Hughes  v.  Oregonian  B.  Co.,  11 
Ore.  158,  2  Pac.  94. 

4.  Ala. — Johnston  &  Stewart  v.  Bid- 
die,  70  Ala.  219.  Cal. — Humphreys  v. 
Hopkins,  81  Cal.  551,  22  Pac.  892,  15 
Am.  St.  Eep.  70,  6  L.  B.  A.  792.  Ga. 
Nashville  Produce  'Co.  v.  Sewell,  121  Ga. 
278,  48  S.  E.  945. 

Compare  Jenness  v.  Shrieves,  188 
Mass.  70,  74  N.  E.  312. 

See  also  supra,  V,  F,  12,  and  infra, 
V,  F,  14;  V,  F,  30;  V,  F,  48. 

One  who  takes  money  from  the  de- 
fendant for  safe  keeping  while  the  lat- 
ter is  so  drunk  that  he  does  not  realize 
what  he  is  about  may  be  charged  as 
his  trustee.  Canning  v.  Knights,  71  N. 
H.  404,  52  Atl.  443. 

A  boom  company  may  be  garnished 
in  respect  to  logs  belonging  to  the  de- 
fendant whieh  are  in  its  possession  and 
under  its  control.  Farmers '  &  Mechan- 
ics' Bank  v.  Welles,  23  Minn.  475. 

5.  Humphreys  v.  Hopkins,  81  Cal. 
551,  22  Pac.  892,  15  Am.  St.  Bep.  76, 
6  L.  E.  A.  792.  See  also  Williams  v. 
Gallick,  11  Ore.  337,  3  Pac.  469. 

6.  Humphreys  v.  Hopkins,  81  Cal. 
551,  22  Pac.  892,  70  Am.  St.  Eep.  70, 
6  L,  E.  A.  792. 

As  to  the  right  to  garnish  property 
subject  to  liens,  see  infra,  V,  F,  33. 

7.  Whitcomb  v.  J.  J.  Quinlan  &  Co., 
75  N.  H.  429,  75  Atl.  525. 

8.  Ind.— Pittsburgh,  C,  C.  &  St.  L. 
ECo.  v.  Cox,  36  Ind.  App.  291,  73  N.  E. 
120, 114  Am.  St.  Eep.  377.    Kan.— Mad- 


den v.  Union  Pae.  E.  Co.,  89  Kan.  282, 
131  Pac.  552.  Mass. — Bosenbush  v. 
Bernheimer,  211  Mass.  146,  97  N.  E. 
984  (property  delivered  to  steamship 
company).  Mo. — Landa  v.  Hoick  &  Co., 
129  Mo.  663,  31  S.  W.  900,  50  Am. 
St.  Bep.  459  (carload  of  goods  in 
yards  ready  for  shipment). 

As  to  a  defense  that  the  carrier 
would  be  deprived  of  its  right  to  earn 
freight  for  transporting  the  goods  and 
thereby  would  be  put  in  a  worse  posi- 
tion see  Bosenbush  v.  Bernheimer,  211 
Mass.  146,  97  N.  E.  984. 

Property  in  Hands  of  Connecting  Car- 
rier.— Property  en  route  from  a  point 
within  the  state  to  one  without  it,  while 
in  the  yards  of  a  connecting  carrier 
to  whom  it  has  been  delivered  by  the 
initial  carrier,  and  within  the  terri- 
torial jurisdiction  of  the  court.  Malott 
v.  Johnson,  37  Ind.  App.  678,  77  N.  E. 
866. 

9.  Pittsburgh,  C,  C.  &  St.  L.  E.  Co. 
v.  Cox,  36  Ind.  App.  291,  73  N.  E.  120, 
114  Am.  St.  Eep.  377;  Cooley  v.  Min- 
nesota Transfer  B.  Co.,  53  Minn.  327, 
55  N.  W.  141,  39  Am.  St.  Bep.  609. 

10.  Ind. — Malott  v.  Johnson,  37  Ind. 
App.  678,  77  N.  E.  866.  Kan.— Mad- 
den v.  Union  Pac.  E.  Co.,  89  Kan.  282, 
131  Pac.  552.  Mass. — Bosenbush  v. 
Bernheimer,  211  Mass.  146,  97  N.  E. 
984.  Mo.— Landa  v.  Hoick  &  Co.,  129 
Mo.  663,  31  S.  W.  900,  50  Am.  St. 
Bep.  459. 

A  statute  permitting  garnishment  of 
carriers  is  not  an  interference  with  in- 
terstate commerce.  Landa  v.  Hoick, 
129  Mo.  663,  31  S.  W.  900,  50  Am.  St. 
Eep.  459. 
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contract  of  carriage.11  In  most  jurisdictions  property  in  the  hands  of 
a  carrier  cannot  be  made  the  subject  of  garnishment  while  in  actual 
transit,12  especially  if  it  is  outside  of  the  state  when  process  is 
served,13  though  there  is  authority  to  the  contrary.14  The  rule  pro- 
hibiting garnishment  under  such  circumstances  has  sometimes  been 
extended  to  include  property  loaded  on  cars  for  the  purpose  of  trans- 
portation.15 To  warrant  garnishment  under  any  circumstances,  the 
property  must,  of  course,  be  shown  to  belong  to  the  principal  de- 
fendant.16 

Cars  of  a  railroad  company  in  the  hands  of  another  company  outside 
of  the  state  cannot  be  reached  by  garnishment."    In  some  states  it  has 


11.  Eosenbush  v.  Bernheimer,  211 
Mass.  146,  97  N.  E.  984;  Landa  v. 
Hoick,  129  Mo.  663,  31  S.  W.  900,  50 
Am.  St.  Rep.  469. 

12.  Bates  v.  'Chicago,  M.  &  St.  P. 
E.  Co.,  60  Wis.  296,  19  N.  W.  72,  50 
Am.  Bep.  378.  See  Madden  v.  Union 
Pac.  E.  Co.,  89  Kan.  282,  131  Pac.  552; 
Bingham  v.  Lamping,  26  Pa.  340,  67 
Am.  Dee.  418. 

Not  where  it  has  left  the  county 
and  is  in  transitu  on  the  carrier's  route, 
consigned  to  the  principal  defendant. 
Illinois  Cent.  E.  Co.  v.  Cobb,  48  111. 
402. 

Not  where  the  property  is  in.  actual 
transit  and  beyond  the  reach  of  the 
attaching  officer,  though  process  is 
served  on  the  carrier  before  it  has 
actually  left  the  state.  Pittsburgh,  C, 
C.  &  St.  L.  E.  Co.  v.  Cox,  36  Ind.  App. 
291,  73  N.  E.  120,  114  Am.  St.  Eep. 
377. 

13.  la. — Montrose  Piekle  Co.  v.  Dod- 
son  &  Hills  Mfg.  Co.,  76  Iowa  172,  40 
N.  W.  705,  14  Am.  St.  Eep.  213,  2 
L.  E.  A.  417.  Ky.— Sutherland  v.  Sec- 
ond Nat.  Bank,  78  Ky.  250.  Minn. 
Stevenot  v.  Eastern  E.  Co.,  61  Minn. 
104,  63  N.  E.  256,  28  L.  E.  A.  600. 

A  railroad  company  cannot  be  gar- 
nished in  respect  to  baggage  in  transit 
which  is  outsid-e  of  the  state  when  the 
writ  is  served  though  its  destination  is 
a  point  within  the  state  where  it  is 
subsequently  brought.  Western  E.  E. 
v.  Thornton  &  Acee,  60  Ga.  300. 

In  Pennsylvania  by  statute.  Pennsyl- 
vania E.  Co.  v.  Pennock,  51  Pa.  244. 

14.  'Clifford  v.  Brockton  Transp.  Co., 
214  Mass.  466,  101  N.  E.  1092,  1914 
B,  Ann.  Cas.  909. 

Property  in  the  state  when  process 
is  served  and  where  the  principal  de- 
fendant appears.  Adams  v.  Scott,  104 
Mass.  164. 
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15.  Stevenot  <o.  Eastern  E.  Co.  of 
Minn.,  61  Minn.  104,  63  N.  E.  256, 
28  L.  E.  A.  600. 

Where  goods  have  been  received  by 
a  carrier,  placed  in  a  car  for  transpor- 
tation to  a  point  outside  of  the  state, 
and  a  bill  of  lading  issued  by  the  car- 
rier to  the  shipper,  though  the  car  has 
not  yet  been  placed  in  a  train,  and 
the  initial  carrier's  line  ends  within  the 
state  of  shipment.  Baldwin  v.  Great 
Nor.  E.  Co.,  81  Minn.  247,  83  N.  W. 
986,  83  Am.  St.  Eep.  370,  51  L.  B.  A. 
640. 

If  goods  delivered  to  a  carrier  for 
transportation  by  water  to  a  foreign 
port  have  been  loaded  on  a  vessel  at 
the  time  process  is  served,  the  plain- 
tiff cannot  compel  the  carrier  to  unload 
them  without  tendering  it  full  indem- 
nity for  the  expense  to  which  it  would 
thereby  be  put,  and  offering  to  pay  the 
freight.  Van  Camp  Hdw.  &  Iron  Go. 
v.  Plimpton,  174  Mass.  208,  54  N.  E. 
538,  75  Am.  St.  Eep.  296. 

16.  And  the  carrier  cannot  be  re- 
quired to  decide  questions  of  ownership 
at  its  peril,  where  it  has  no  knowledge 
or  means  of  acquiring  knowledge  on  the 
subject.  Walker  v.  Detroit,  Gr.  H.  & 
M.  E.  Co.,  49  Mich.  446,  13  N.  W. 
812. 

Where  the  property  is  shipped  by,  and 
consigned  to,  the  principal  defendant 
under  another  name.  Pittsburgh,  C, 
O.  &  St.  L.  E.  Co.  v.  Cox,  36  Ind.  App. 
291,  73  N.  E.  120,  114  Am.  St.  Rep. 
377. 

There  is  no  presumption  that  goods 
shipped  are  the  property  of  the  con- 
signor, but  the  presumption  is  rather 
that  they  belong  to  the  consignee. 
Bingham  v.  Lamping,  26  Pa.  340,  67 
Am.  Dec.  418. 

17.  Cox  tf.  Central  Vt.  E.  Co.,  187 
Mass.  596,  73  N.  E.  885. 
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been  held  that  cars  in  the  hands  of  a  connecting  carrier,  under  an 
agreement  whereby  they  are  to  be  transported  to  their  destination  on 
the  line  of  the  latter  without  unloading,  and  are  to  be  returned  to  their 
owner  as  soon  as  practicable  after  unloading,  are  not  subject  to  gar- 
nishment.18 Other  courts,  however,  hold  to  the  contrary.19  Cars  en- 
gaged in  interstate  commerce  are  not  for  that  reason  exempt  from  gar- 
nishment under  such  circumstances.20 

A  balance  due  from  one  carrier  to  a  connecting  carrier,  arising   out  of  in- 
terstate commerce,  is  subject  to  garnishment.21 


18.  U.  S. — Johnson  v.  Union  Pac.  E. 
Co.,  145  Fed.  249.  Minn. — Connery  v. 
Guincy,  0.  &  K.  C.  E.  Co.,  92  Minn. 
20,  99  N.  W.  '365,  104  Am.  St.  Rep. 
659,  64  L.  R.  A.  624.  R.  I. — Johnson 
v.  Union  Pac.  B.  Co.,  29  R.  I.  80,  69 
Atl.  298,  132  Am.  St.  Rep.  799.  S.  C. 
Seibels  v.  Northern  Cent.  R.  Co.,  80 
S.  C.  133,  61  S.  E.  435,  18  L.  R.  A. 
(N.  S.)  106;  Shore  &  Bros.  v.  Baltimore 
&  O.  E.  Co.,  76  S.  C.  472,  57  S.  E.  526. 
W.  Va.— Waal  v.  Norfolk  &  W.  E.  Co., 
52  W.  Va.  485,  44  S.  E.  294,  94  Am. 
St.  Eep.  948,  64  L.  R.  A.  501. 

On  the  ground  of  public  policy,  since 
to  permit  garnishment  in  such  case 
would  manifestly  and  necessarily  inter- 
fere with  the  discharge,  on  the  part 
of  the  carrier,  of  its  public  duties  and 
functions.  Michigan  Cent.  R.  Co.  v. 
Chicago  &  M.  L.  S.  R.  Co.,  1  HI.  App. 
399. 

The  garnishee  cannot  be  deprived  of 
its  rights  under  the  contract.  South- 
ern Flour  &  Grain  Co.  v.  Northern  Pac. 
E.  Co.,  127  Ga.  626,  56  S.  E.  742,  119 
Am.  St.  Rep.  356,  9  L.  R.  A.  (N.  S.) 
853. 

In  such  case  the  plaintiff  cannot  by 
his  attachment  destroy  the  right  of  the 
garnished  carrier  to  use  such  cars  and 
to  load  them  and  transport  them  to 
other  states,  nor  impose  on  such  carrier 
the  burden  of  returning  them  from  such 
other  states.  XX.  S. — Johnson  v.  Union 
Pac.  E.  Co.,  145  Fed.  249.  R.  I.— John- 
son v.  Union  Pac.  R.  Co.,  29  R.  I.  80, 
69  Atl.  298,  132  Am.  St.  Rep.  799. 
W.  Va.— Wall  v.  Norfolk  &  W.  R.  Co., 
52  W.  Va.  485,  44  S.  E.  294,  94  Am. 
St.  Eep.  948,  64  L.  R.  A.  501. 

Injunction. — It  is  not  error  to  grant 
the  garnishee  an  injunction  against  the 
sale  of  a  car  under  an  attachment,  upon 
his  giving  bond  to  return  the  car  to 
the  proper  officers  of  the  court  after 
hls  right  to  use  the  car  under  such 
contract  has  expired.  Southern  R.  Co. 
»■  Brown,  131  Ga.  245,  62  S.  E.   177. 


19.  Cars  not  actually  in  use.  U.  S. 
Davis  v.  Cleveland,  C,  C.  &  St.  L.  R. 
Co.,  217  U.  S.  157,  174,  30  Sup.  Ot. 
463,  54  L.  ed.  708,  reversing  146  Fed. 
403.  Cal. — Humphreys  v.  Hopkins,  81 
Cal.  551,  22  Pac.  892,  6  L.  R.  A.  792. 
N.  H. — De  Rochemont  v.  New  York 
Cent.  &  H.  R.  R.,  75  N.  H.  158,  71 
Atl.  868,  139  Am.  St.  Rep.  673,  29 
L.  R.  A.   (N.  S.)   529. 

In  Massachusetts  railroad  ears  and 
engines  cannot  be  attached  by  trustee 
process  unless  the  officer  first  demands 
other  property  upon  which  to  make  the 
attachment  equal  in  value  to  the  ad 
damnum  in  the  writ,  and  such  demand 
is  not  complied  with.  Rev.  Laws,  c. 
167,  §69;  Cox  v.  Central  Vermont  R. 
Co.,  187  Mass.  596,  73  N.  E.  885. 

20.  Cars  not  actually  in  use  when 
attached.  Davis  v.  Cleveland,  C,  C.  & 
St.  L.  R.  Co.,  217  U.  S.  157,  30  Sup.  St. 
468,  54  L.  ed.  708,  reversing  146  Fed. 
403. 

Prior  to  the  decision  of  the  supreme 
court  there  was  a  conflict  of  authority 
on  the  question  in  the  state  courts. 
For  a  collection  of  cases  on  both  sides, 
see:  XT.  S. — Davis  v.  Cleveland,  C,  C. 
&  St.  L.  R.  Co.,  217  U.  S.  157,  175,  30 
Sup.  Ct.  463,  54  L.  ed.  708,  27  L.  R.  A. 
(N.  S.)  823.  Mass.— Rosenbush  v.  Bern- 
heimer,  211  Mass.  146,  97  N.  E.  984. 
N.  H. — De  Rochemont  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  75  N.  H.  158, 
71  Atl.  868,  139  Am.  St.  Rep.  673,  29 
L.  R.  A.  (N.  ®.)  529.  .      , 

Other  oases  holding  that  garnishment 
of  cars  under  such  circumstances  is  not 
an  interference  with  interstate  com- 
merce are  Southern  R.  Co.  v.  Brown, 
131  Ga.  245,  62  S.  E.  177;  Southern 
Flour  &  Grain  Co.  v.  Northern  Pac.  R. 
Co.,  127  Ga.  626,  56  S.  E.  742,  119  Am. 
St.  Rep.  356,  9  L.  R.  A.  (N.  S.)  853. 

21.  XT.  S. — Davis  v.  Cleveland,  C,  O. 
&  St.  L.  R.  Co.,  217  U.  S.  157,  30  Sup. 
Ct.  463,  54  L.  ed.  708,  reversing  146 
Fed.  403;  Johnson  v.  Union  Pac.  R.  Co., 
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Stoppage  In  Transitu A  vendor's  right  of  stoppage  in  transitu  on 

discovery  of  the  insolvency  of  the  vendee  cannot  be  extinguished  or 
impaired  by  the  garnishment  of  the  carrier  at  the  instance  of  other 
creditors  of  the  vendee.22 

15.  Debts  Due  to  or  From,  and  Property  Belonging  to,  Several 
Persons  Jointly.  —  Ordinarily  a  debt  due  to  two  or  more  persons 
jointly,  or  property  owned  by  two  or  more  persons  jointly,  cannot  be 
garnished  in  an  action  against  one  of  them  alone,23  though  some  courts 
hold  that  it  may  be  to  the  extent  of  the  principal  defendant's  in- 
terest.24 

As  a  general  rule  the  owner  of  a  joint  obligation  cannot  reach  by 


14©  Fed.  249.  N.  H^Oavanaugh  v. 
Chicago,  B.  I.  &  P.  B.  'Co.,  75  N.  H. 
243,  re  Atl.  694.  E.  I. — Johnson  v. 
Union  Pac.  E.  Co.,  29  E.  I.  80,  69  Atl. 
298,  132  Am.  St.  Eep.  799. 

22.  Letts-Spencer  Grocery  Co.  ■».  Mis- 
souri Pac.   E.   Co.,   138   Mo.  App.   352, 

122  S.  W.  10  (Ihough  the  garnishment 
process  is  served  on  the  carrier  before 
the  right  of  stoppage  is  exercised) ; 
Chicago,  B.  &  Q.  E.  Co.  v.  Painter  & 
Sons,  15  Neb.  394,  19  N.  W.  488. 

23.  HI. — Independent  Filter  Co.  p. 
Hilbig,  163  111.  App.  16;  Byan  v.  Kim- 
berly,  118  111.  App.  361.  Mass. — Hawes 
v.  Inhabitants  of  Waltham,  18  Pick. 
451.  Mich. — Nachtegall  v.  Eeilley,  165 
Mich.  347,  130  N.  W.  699;  Von  Bianchi 
v.  Wayne  Circuit  Judge,  124  Mich.  462, 
83  N.  W.  26;  Stone  v.  Dowling,  119 
Mich.  476,  78  N.  W.  549;  Kennedy  v. 
MeLellan,  76  Mich.  598,  43  N.  W.  641; 
Markham  v.  Gehan,  42  Mich.  74,  3  N. 
W.  262.  Mo. — Macks  v.  Drew,  8.6  Mo. 
App.  224.  E.  I. — Blown  v.  Collins,  18 
E.  I.  242,  27  Atl.  329.  Vt.— MeNeal 
Pipe  &  Foundry  Co.  v.  Inman  Bros.,  69 
Vt.  181,  37  Atl.  284.  Wis.— Badger 
Lumber  Co.  v.  Stern,  123  Wis.  618,  101 
N.  W.  1093;  Singer  v.  TWnsend,  53 
Wis.   126,   226,   10   N.   W.   365. 

Joint  Note. — Hanson  v.  Davis,  19  N. 
H.  133;  Fairchild  v.  Lampson,  37  Vt. 
407. 

The  interest  of  one  of  several  joint 
payees  of  a  note  cannot  be  garnished, 
since  this  would  be  splitting  up  the 
cause  of  action.  Martin  v.  Carter,  90 
Ala.  96,  7  So.  510. 

Debt  Due  to  Husband  and  Wife.— In- 
dependent Filter  Co.  v.  Hilbig,  163  111. 
App.   1:6;   Badger  Lum'b.   Co.  v.   Stern, 

123  Wis.  618,  101  N.  W.  1093. 

24.  Moore  v.  Gilmore,  16  Wash.  123, 
47  Pac.  239,  58  Am.  St.  Rep.  20.    See 
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Chatzel   &   Co. ,  v.  Bolton,    3    McCord 
(S.  C.)   33. 

Though  an  entire  liability  will  there- 
by be  divided  into  two  parts.  Whit- 
ney v.  Munroe,  19  Me.  42,  36  Am. 
Pec.  732. 

If  they  are  not  partners.  Kan. 
Perry  v.  Blatch,  2  Kan.  App.  522,  43 
Pac.  989.  Mass. — Thorndike  v.  De  Wolf, 
6  Pick.  120.  Miss.— Fewell  v.  Ameri- 
can Surety  Co.,  80*  Miss.  782,  28  So. 
755,  92  Am.  St.  Eep.  625. 

Husband  and  Wife. — The  interest  of 
the  husband  in  the  proceeds  of  the  sale 
of  lands  held  by  the  husband  and  wife 
as  tenants  by  entireties  may  be  sub- 
jected by  garnishment  to  the  payment 
of  his  separate  debts,  while  held  by 
an  agent  for  both  of  them  and  before 
any  division  thereof  has  been  made 
between  them.  Fogleman  v.  Shively, 
4  Ind.  App.  197,  30  N.  B.  909,  51  Am. 
St.  Eep.  213. 

In  Bolter  v.  Girton,  94  Iowa  721,  61 
N".  W.  919,  it  was  held  that  a  judg- 
ment subjecting  half  the  amount  of  a 
note  payable  to  the  principal  defend- 
ant and  his  wife  would  not  be  disturbed 
on  the  wife's  appeal. 

Tenants  In  Common. — Thorndike  p. 
De  Wolf,  6  Pick.   (Mass.)  120. 

The  defendant's  undivided  half  in- 
terest in  tangible  personalty  owned  by 
himself  and  another  may  be  reached. 
Bartlett  v.  Wood,  32  Vt.  372.  See  also. 
Fairchild  v.  Lampson,  37  Vt.  407. 

Defendant's  share  of  the  proceeds 
of  property  owned  by  himself  and  an- 
other jointly,  which  was  put  into  the 
hands  of  the  trustee  to  sell  and  to  pay 
the  avails  to  the  owners,  may  be 
reached.  Piper  v.  Kingsbury,  48  Vt. 
480. 

Proceeds  of  Joint  Ventures.— Geu- 
rinck  v.  Alcott,  66  Ohio  St.  9i,  6s 
N.  E.  714. 
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garnishment  a  debt  owing  to  one  only  of  the  joint  obligors.25  In  some 
states  a  debt  due  to  one  of  two  defendants  may  be  reached  by  gar- 
nishment.26 It  has  been  held  that  the  principal  alone  may  be  gar- 
nished in  respect  to  a  judgment  against  a  principal  and  his  sureties.27 
Partnership.  —  As  a  general  rule,  property  belonging  to,  or  debts  due 
to,  a  partnership  cannot  be  garnished  by  a  creditor  of  one  only  of  the 
partners.28  In  some  states  the  contrary  is  true,  but  the  lien  acquired 
extends  only  to  the  interest  of  such  partner  in  the  residuum  after  the 
payment  of  the  partnership  debts.29    It  has  been  held  that  a  debt  due 


The  other  joint  creditors  may  be  in- 
terpleaded, and  their  rights  thereby- 
protected.  Fewell  v.  American  Surety 
Co.,  80  Miss.  782,  2'8  So.  755,  92  Am. 
St.  Eep.  625;  Moore  v.  Gilmore,  16 
Wash.  128,  47  Pac.  239,  58  Am.  St. 
Eep.  20. 

One  holding  a  check  payable  to  him- 
self and  another  may  be  charged  as 
trustee  of  the  latter  to  the  extent  of 
his  interest.  Musgrove  v.  Gross,  75  N. 
H.  208,  72  Atl.  371. 

25.  Ford  v.  Dry  Dock  Co.,  50'  Mich. 
358,  15  N.  W.  509. 

The  owner  of  a  joint  judgment  can- 
not reach  <a  debt  due  one  only  of  the 
joint  judgment  debtors.  Commercial 
Nat.  Bank  v.  Kirkwood,  184  111.  139,  56 
N.  E.  405,  affirming  85  111.  App.  235; 
Chicago  &  N.  W.  E.  Co.  v.  Scott,  174 
111.  413,  51  N.  E.  580,  reversing  67  111. 
App.  92. 

26.  Thompson  v.  Taylor,  13  Me. 
420;  Ohase  v.  Doxtater,  147  Wis.  581, 
132  N.  W.  904. 

Where  there  are  joint  defendants 
service  of  garnishment  proeess  creates 
a  lien  on  debts  due  to  eaeh  of  the  de- 
fendants separately.  Locket  v.  Child, 
11  Ala.  640. 

27.  Jones  v.  St.  Onge,  67  Wis.  520, 
30  N.  W.  927. 

28.  D.  C— Eich  v.  Solari,  6  Mackey 
371.  Fla,-^Crescent  Ins.  Co.  v.  Bear, 
23  Fla.  50,  1  So.  318,  11  Am.  St.  Eep. 
331.  111. — Ripley  v.  People 's  Sav.  Bank, 
18  111.  App.  430,  affirmed,  119  111.  341, 
9  N.  B.  894.  Kan.— Trickett  v.  Moore, 
34  Kan.  755,  10  Pac.  147;  Perry  v. 
Blatch,  2  Kan.  App.  5e2,  43  Pac.  989. 
La.— Carvin  v.  Bates  &  Co.,  10  La. 
Ann.  756.  Md.— Peoples '  Bank  <v.  Shry- 
ock,  48  Md.  427,  30  Am.  Rep.  476. 
Mass.— Stillings  v.  Young,  161  Mass. 
287,  37  N.  E.  175.  See  Hawes  v.  In- 
habitants of  Waltham,  18  Pick.  451. 
Mich.— Stone  v.  Dowling,  119  Mich.  476, 
78  N.  W.  549.  Mo.— Pullis  v.  Fox,  37 
Mo.  App.  592.    N.  H.— Martin  v.  Whit- 


ney, 74  N.  H.  505,  ,69  Atl.  888.  N.  C. 
Cook  v.  Arthur,  33  N.  C.  407.  Ohio. 
Myers  V.  Smith,  29  Ohio  St.  120.  R.  I. 
Sweet  v.  Read,  12  R.  I.  121.  Tenn. 
Johnson  v.  King,  6  Humph.  233. 

Not  where  there  is  no  showing  as  to 
the  solvency  or  insolvency  of  the  firm, 
nor  as  to  the  state  of  the  partnership 
accounts.  Church  v.  Knox,  2  Conn. 
514. 

A  debt  due  a  partnership  cannot  be 
attached  to  satisfy  a  judgment  ren- 
dered against  one  partner,  who  alone 
was  served,  in  a  suit  commenced  against 
both  parties  on  a  partnership  eon- 
tract.  Rich  v.  Solari,  6  Mackey  (D.  C.) 
371. 

Partnership  assets  pledged  to  secure  a 
partnership  debt.  TJrsuline  Nuns  ■». 
Connelly,  22  La.  Ann.  51. 

"The  reason  is,  that  no  one  partner 
can  have  any  separate  interest  in  a 
copartnership  debt,  if  he  himself  is  in- 
debted to  the  copartnership  to  an 
amount  which  will  absorb  his  propor- 
tion; so  that  his  share  shall  not  be 
taken,  until  it  shall  be  made  to  ap- 
pear that  it  is  free  from  the  lien  of 
the  other  partners."  Thorndike  v.  De 
Wolf,  6  Pick.  (Mass.)  120. 

Since  the  remedy  is  a  legal  proceed- 
ing, and  not  adapted  to  the  investiga- 
tion of  accounts.  Fewell  v.  American 
Surety  Co.,  80  Miss.  782,  28  So.  755, 
92  Am.  St.  Rep.  625;  Williams  v.  Gage, 
49  Miss.  777;  Sheedy  v.  Second  Nat. 
Bank,   62  Mo.   17,   21  Am.   Rep.  407. 

29.  Cal. — Robinson  v.  Tevis,  38  Cal. 
611.  Ga.— Wallace  &  Wingfield  v.  Hull, 
Frierson  &  Co.,  28  Ga.  68.  Me. — Hen- 
derson v.  Cashman,  85  Me.  437,  27  Atl. 
344;  Parker  v.  Wright,  66  Me.  392; 
Smith  v.  Cahoon,  37  Me.  281;  Thomp- 
son v.  Lewis,  34  Me.  167.  Minn. — Day 
v.  McQuillan,  13  Minn.  205. 

Where  the  partnership  affairs  are  set- 
tled by  the  partners,  and  the  amount 
of  a  debt  due  the  firm  is  divided  equal- 
ly between  them,  the  debtor  may  be 
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a  partnership  may  be  garnished  by  a  creditor  of  a  surviving  partner.30 
In  some  states  creditors  of  a  partnership  cannot  by  garnishment  reach 
property  belonging  to,  or  debts  due  to  one  only  of  the  partners,31 
though  the  contrary  is  true  in  others.32 

Partnership  transactions  cannot  be  settled  in  garnishment  proceed- 
ings.33 The  interest  of  a  partner  in  an  unsettled  partnership  cannot 
be  reached  by  garnishment.34  But  after  the  partnership  affairs  have 
been  settled,  a  balance  due  from  one  partner  to  the  other  may  be 
garnished.35  A  fraudulent  grantee  of  partnership  assets  may  be  gar- 
nished by  a  firm  creditor.38  A  debt  due  by  a  partnership  is  not 
reached  by  a  garnishment  of  one  of    the    partners    individually.37 

16.  Unliquidated  Demands.38  —  As  a  general  rule  an  unliquidated 
demand  for  damages  for  a  tort  is  not  subject  to  garnishment.39  In 
some  states  this  is  also  true  as  to  unliquidated  demands  arising  ex 
contractu,*0  though  it  has  been  held  that  garnishment  is  proper  where 


garnished  in  a  suit  against  one  of  the 
partners  to  the  extent  of  the  amount 
so  due  him.  Marlin  v.  Kirksey,  23  Ga. 
164. 

Notice  of  the  proceeding  must  be 
given  to  the  other  members  of  the  firm, 
or  a  judgment  charging  the  trustee  will 
not  be  binding  on  them.  Henderson  v. 
Oashman,  85  Me.  437,  27  Atl.  344. 

30.  Unless  creditors  of  the  firm  or 
the  administrator  of  the  deceased  part- 
ner interpose  to  assert  superior  claims. 
Thompson  v.  Lewis,  34  Me.  167. 

The  legal  interest  in  the  firm 's  choses 
in  action  is  transferred  to  him  by  sur- 
vivorship. Berry  v.  Harris,  22  Md.  30, 
85  Aim.  Dec.  639. 

On  his  giving  bond  to  answer  any 
claim  which  may  be  thereafter  made  on 
the  fund.  Knox  <v.  Schepler  2  Hill 
(S.  €.)    595. 

Especially  where  the  latter  continues 
the  business  and  the  debt  sought  to  be 
subjected  is  contracted  after  the  death 
of  the  deceased  partner.  Brenner  v. 
Hirsh,  69  Miss.  309,  13  So.  730. 

31.  Wyman,  Moses  &  Co.  v.  Stewart, 
42  Ala.  163;  Commercial  Nat.  Bank  v. 
Kirkwood,  184  111.  139,  5.6  N.  E.  405, 
affirming  85  111.  App.  235;  Siegel,  Coop- 
er &  Co.  v.  Sehueck,  167  111.  522,  47 
N.  E,  855,  59  Am.  St.  Eep.  309,  re- 
versing 67  111.  App.  602. 

32.  Bayer  v.  Lovelace,  204  Mass. 
3'27,  90  N.  E.  538;  Caignett  v.  Gilbaud, 
Rouge  &  Co.,  2  Yeates  (Pa.)  35. 

Wihere,  on  a  judgment  rendered 
against  them,  the  individual  property 
of  any  one  of  them  would  be  subject 
to  execution.  Ala. — Pearce  &  Co.  v. 
Shorter   &   Bro.,   50   Ala.    318.      Masa. 
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Stevens  v.  Perry,  113  Mass.  380.    N.  H. 
Stone  v.  Dean,  5  N.  H.  502. 

The  lien  so  acquired  upon  the  sep- 
arate property  of  a  partner  is  not  dis- 
charged or  impaired  by  a  subsequent 
attachment  of  the  same  property  upon 
a  suit  in  favor  of  a  separate  creditor  of 
the  same  partner.  Stevens  v.  Perry, 
113  Mass.  380. 

33.  Ryon  v.  Wynkoop,  148  Pa.  188, 
23  Atl.  1002;  Knerr  v.  Hoffman,  65  Pa. 
126. 

Vanseoyoc,  81  111.  120; 
Woodward,  95  Mo.  113, 


34.  Ives  v, 
Birtwhistle  v. 
7  S.  W.  465. 

35.  Cox  v. 


Russell,  44  Iowa  556; 
Ryon  v.  Wynkoop,  148  Pa.  188,  23  Atl. 
1002;  Knerr  v.  Hoffman,  65  Pa.  126. 

The  amount  due  each  then  becomes 
a  legal  demand.  Birtwhistle  v.  Wood- 
ward, 95.  Mo.  113,  7  S.  W.  465. 

36.  Where  a  partner,  without  the 
knowledge  or  consent  of  his  copartners, 
pays  his  individual  debt  with  partner- 
ship funds,  and  the  person  to  whom 
such  payment  is  made  has  knowledge 
of  the  facts,  the  latter  may  be  gar- 
nished by  a  firm  creditor  in  respect  to 
the  amount  so  paid.  Johnson  v.  Eersey, 
70  Me.  74,  35  Am.  Rep.  303n,  73  Me. 
291.     See  infra,  V,  P,  35. 

37.  Ga.— Hoskins,  Huskill  &  Co.  v. 
Johnson  &  Garrett,  24  Ga.  625.  Mich. 
Wellover  v.  Soule,  30  Mich.  481.  N.  H. 
See  Pub.  St.,  1901,  c.  245,  §7.  Vt. 
Knapp  v.  Levanway,  27  Vt.  298. 

38.  See  note,  59  L.  R.  A.  353. 

39.  See  infra,  V,  P,  17. 

40.  U.  S.— Clark  v.  Wilson,  3  Wash. 
C.  C.  560,  5  Fed.  Cas.  No.  2,841.  Ala. 
Lundie  v.  Bradford,  26  Ala.  512.    La- 
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the  amount  is  capable  of  ascertainment  by  some  standard  referable 
to  the  contract  itself,41  and  is  sufficiently  certain  to  enable  the  plaintiff 
by  affidavit  to  aver  it.42  The  fact  that  the  principal  defendant  has  a 
choice  of  remedies,  one  of  which  is  for  unliquidated  damages,  does  not 
prevent  garnishment  of  the  liquidated  claim.48 

17.  Liability  for  Tort.  —  In  most  jurisdictions  only  such  demands 
as  arise  upon  contract,  express  or  implied,  are  subject  to  garnishment, 
and  the  remedy  is  not  available  to  reach  a  right  of  action  for  a  tort,4* 


Leefe  v.  Walker,  18  La.  1;  Katz  & 
Barnett  v.  Sorsby,  34  La.  Ann.  588. 
Mass.— Wilde  v.  Mahaney,  183  Mass. 
455,  67  X.  E.  337,  62  L.  K.  A.  812. 
N.  H.— McKean  v.  Turner,  45  N.  H. 
203.  N.  C— Deaver  v.  Keith,  27  N.  C. 
374;  Hugg  &  Bell  v.  Booth,  24  N.  C. 
282.  Pa.— Peebles  v.  Meeds,  96  Pa. 
150;  Girard  Fire  &  M.  Ins.  Co.  v.  Field, 
45  Pa.  129.  Tex. — Waples-Platter  Gro- 
cery Co.  v.  Texas  &  P.  E.  Co.,  95  Tex. 
486,  68  S.  W.  265,  59  L.  B.  A.  353; 
Armengol  v.  Biehter  (Tex.  Civ.  App.), 
141  S.  W.  1028. 

Compare  supra,  V,  B,  3,  and  infra, 
V,  P,  17. 

Where  the  amount  would  be  involved 
in  great  uncertainty  and  would  have  to 
be  determined  by  a  jury  or  the  court. 
Byan  v.  Kimberly,  118  111.  App.  361. 

Not  where  the  ascertainment  of  the 
amount  due  "requires  the  exercise  of 
judgment,  discretion,  and  opinion,  and 
not  mere  calculation  or  computation." 
Eastman  v.  Thayer,  60  N.  H.  575. 

Unliquidated  demand  for  a  loss  un- 
der an  insurance  policy.  Bucklin  v. 
Powell,  60  N.  H.  119. 

Until  the  damages  recoverable  for  a 
breach  of  contract  are  ascertained  and 
fixed  by  judgment  or  otherwise,  no  in- 
debtedness exists,  and  the  party  guilty 
of  the  breach  is  not  liable  to  garnish- 
ment. Smith  v.  Wallace,  82  111.  App.  145. 

Por  breach  of  covenant  in  a  lease. 
Eastman  v.  Thayer,  60  N.  H.  575. 

Por  breach  of  warranty  in  a  contract 
of  sale.  Capes  v.  Burgess,  135  111.  61, 
25  N.  E.  1000. 

One  who  breaks  an  executory  con- 
tract to  purchase  bonds  is  not  liable  as 
trustee  for  the  price  of  the  bonds.  Pet- 
tengill,  Andrews  &  Co.  v.  Bangeley 
Light  &  Power  Co.,  109  Me.  87,  82  Atl. 
697. 

Eecovery  of  Usurious  Interest. — An 
unliquidated  claim  for  the  recovery  of 
usurious  interest  paid  is  not  subject  to 
garnishment.  Ky.— Petty 's  Heirs  v. 
Montague,  7  B.  Men.  55.  Mass.— Board- 


man  v.  Eoe,  13  Mass.  104.  Mo. — Ban- 
som  v.  Hays,  39  Mo.  445.  Vt. — Barker 
v.  Esty,  19  Vt.  131. 

Contingent  Debts  and  Interests. — See 
infra,  V,  F,  19. 

Wnen  Merged  in  Verdict  or  Judg- 
ment.— See  infra,  V,  F,  23  and  24,  and 
Waples-Platter  Grocery  Co.  v.  Texas  & 
P.  B.  Co.,  95  Tex.  4«6,  68  S.  W.  265, 
59  L.  B.   A.   353. 

41.  IT.  S. — Fisher  v.  Consequa,  2 
Wash.  C.  C.  382,  9  Fed.  Cas.  No.  4,816. 
Pa. — Carland  &  Bierne  v.  Cunningham, 
37  Pa.  228.  Tex. — Stiff  v.  Fisher,  2  Tex: 
Civ.  App.  346,  21  S.  W.  291. 

See  also  Dirickson  v.  Showell,  79  Md. 
49,  28  Atl.  896.     Compare  V,  F,  29. 

For  breach  of  contract,  where  the 
rule  for  the  assessment  of  damages  is 
certain,  and  the  only  uncertainty  is  as 
to  the  amount  of  damages  recoverable, 
which  arises  from  the  uncertainty  of 
the  proof.  New  Haven  Steam  Saw-Mill 
Co.  v.  Fowler,  28  Conn.  103. 

42.  "The  measure  of  the  damages 
must  be  such  as  the  plaintiff  can  aver 
by  affidavit  to  be  due."  U.  S. — Fisher 
v.  Consequa,  2  Wash.  C.  C.  382,  9  Fed. 
Cas.  No.  4,816.  Ga. — Jaques  &  Tinsley 
Co.  v.  Carstarphen  Warehouse  Co.,  131 
Ga.  1,  62  S.  E.  82.  Pa.— Girard  Fire 
&  M.  Ins.  Co.  v.  Field,  45  Pa.  129. 

43.  Edson  v.  Trask,  22  Vt.  18.  But 
see  infra,  V,  F,  17  and  19.  Compare 
Smith  v.  Oahoon,  37  Me.  281. 

44.  See  the  statutes  of  the  various 
states,  and  the  following  cases:  U.  S. 
Klipstein  &  Co.  v.  Allen-Miles  Co.,  136 
Fed.  385,  69  C.  C.  A.  229;  Fisher  v. 
Consequa,  2  Wash.  C.  C.  382,  9  Fed. 
Cas.  No.  4,816.  Cal. — Johnson  v.  Lamp- 
ing, 34  Cal.  293.  Conn. — Holcomb  v. 
Town  of  Winchester,  5>2  Conn.  447,  52 
Am.  Bep.  608.  But  see  New  Haven 
S.  B.  Sawmill  Co.  v.  Fowler,  28  Conn. 
103.  Ga. — Williams  v.  Williams  Co.,  122 
Ga.  178,  50  S.  E.  52,  106  Am.  St.  Bep. 
100;  Bates  &  Co.  v.  Forsyth,  69  Ga.  365. 
HL— Capes  v.  Burgess,  135  111.  61,  25  N. 
E.  10O0.     Ind.— Burns'  Ann.  St.,  1908, 
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until  it  has  become  merged  in  a  final  judgment,45  or  has  been  other- 
wise liquidated.46  There  is  a  conflict  of  authority  as  to  whether  this 
is  true  where  the  principal  defendant  has  the  right  to  waive  the  tort 
and  sue  in  assumpsit.47 

18.  Debts  or  Demands  Before  Maturity.  —  As  a  general  rule  an 
existing  debt  or  liability  may  be  garnished  though  it  is  not  payable 
until  a  future  time.48     To  warrant  garnishment  under  such  circum- 


§966.  Me.— Denny  v.  Metcalf,  28  Me. 
389.  Mass. — Thayer  v.  South-wick,  8 
Gray  22y.  Miss. — Blair  v.  Kansas  City, 
M.  &  B.  E.  Co.,  76  Miss.  478,  24  So.  879. 
Mo. — Biansom  v.  Hays,  39  Mo.  445; 
Schubert  v.  Herzberg,  65  Mo.  App.  578. 
N.  H.— McKean  v.  Turner,  45  N.  H. 
203;  Foster  v.  Dudley,  30  N.  H.  463. 
Pa. — Selheimer  v.  Elder,  98  Pa.  154; 
Peebles  v.  Meeds,  96  Pa.  150;  Girard 
Fire  &  M.  Ins.  Co.  v.  Field,  45  Pa.  129. 
R.  I. — Cross  v.  Brown,  Ste.ese  &  Clarke, 
19  E.  I.  '220,  245,  33  Atl.  147.  Tex. 
See  Waples-Platter  Grocery  Co.  v.  Texas 
&  P.  B.  Co.,  95  Tex.  486,  68  S.  W. 
265,  59  L.  B.  A.  353.  Vt.— Hemmen- 
way  v.  Pratt,  23  Vt.  332.  Wis.— St. 
Joseph  Mfg.  Co.  v.  Miller,  69  Wis.  389, 
34  N.  W.  235. 

See  also  V,  F,  16. 

A  mere  claim  for  personal  injuries. 
Lehmann  v.  Farwell,  95  Wis.  185,  70 
N.  W.  170,  60  Am.  St.  Bep.  Ill,  37 
L.  B.  A.  333;  St.  Joseph  Mfg.  Co.  v. 
Miller,  69  Wis.  389,  34  N.  W.  23-5. 

Cause  of  action  for  damages  for 
wrongful  attachment.  Peet,  Yale  & 
Bowling  v.  McDaniel  &  Co.,  27  La. 
Ann.  455. 

Bight  of  action  for  conversion.  Paul 
V.  Paul,  10  N.  H.  117. 

To  recover  money  in  the  hands  of 
a  chief  of  police  taken  from  a  prisoner 
illegally  arrested.  Cunningham  v. 
Baker,  104  Ala.  160,  16  So.  68,  53  Am. 
St.  Bep.  27. 

Liability  of  a  constable  for  neglect 
of  duty.  Lomerson  v.  Huffman,  25  N. 
J.  L.  625;  Hemmenway  v.  Pratt,  23  Vt. 
332. 

One  cannot  be  charged  as  trustee  in 
respect  to  an  unliquidated  demand  in 
favor  of  a  firm  of  which  the  principal 
defendant  is  a  member.  Martin  v.  Whit- 
ney, 74  N.  H.  505,  69  Atl.  888. 

45.  Conn. — Holeomb  v.  Town  of 
Winchester,  52  Conn.  447,  52  Am.  Bep. 
608.  Ga. — Gamble  v.  Central  Railroad 
&  Banking  Co.,  80  Ga.  595,  7  S.  E.  315, 
12  Am.  St.  Bep.  276;  Lee  &  Anderson 
v.  Louisville  &  N.  R.  Co.,  2  Ga.  App. 
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337,  58  S.  E.  5'20.  Mas®.— Wilde  v.  Ma- 
haney,  1813  Mass.  455,  67  N.  E.  337,  62 
L.  B.  A.  813;  Thayer  v.  Southwick,  8 
Gray  229.  Wis. — Lehmann  v.  Farwell, 
95  Wis.  185,  70  N.  W.  170,  60  Am.  St. 
Bep.  Ill,  37  L.  B.  A.  333. 

See  also  infra,  V,  F,  23  and  24. 

Until  judgment  is  rendered  on.  a  ver- 
dict for  plaintiff  in  a  libel  suit  there 
is  no  indebtedness  which  can  be  gar- 
nisheed.  Detroit  Post  &  Tribune  Co.  v. 
Beilly,  46  Mich.  459,  9  N.  W.  492. 

46.  An  amount  agreed  to  be  paid  by 
the  garnishee  in  settlement  of  a  pend- 
ing action  against  him  for  a  tort  is 
subject  to  garnishment.  Lee  &  Ander- 
son v.  Louisville  &  N.  B.  Co.,  2  Ga.  App. 
337,  58  S.  E.  520. 

47.  In  Alabama  garnishment  will  not 
lie  in  such  case.  The  plaintiff  cannot 
make  the  election  for  the  defendant 
in  the  principal  aetion.  Cunningham  v. 
Baker,  104  Ala.  160,  16  So".  68,  53  Am. 
St.  Bep.  27;  Lewis  v.  Dubose  &  Co.,  29 
Ala.  219. 

In  California  attachment  will  not  lie. 
The  defendant  alone  can  waive  the 
right  to  hold  the  garnishee  as  a  tort- 
feasor, and  his  creditors  cannot  deprive 
him  of  it.  Until  the  defendant  has 
elected  to  treat  the  garnishee  as  his 
debtor  his  creditors  cannot  do  so.  John- 
son v.  Lamping,  34  Cal.  293. 

In  Minnesota  garnishment  will  lie. 
Pabst  Brew.  Co.  v.  Liston,  80  Minn.  473, 
83  N.  W.  448,  81  Am.  St.  Bep.  275. 
Compare  Edson  v.  Trask,  22  Vt.  18. 

48.  Ala.— White  v.  Hobart,  90  Ala. 
368,  7  So.  807;  Teague  v.  Le  Grande,  85 
Ala.  493,  5  So.  28V,  7  Am.  St.  Bep.  64; 
Hurst  v.  Home  Protection  Fire  Ins.  Co., 
81  Ala.  174,  1  So.  209;  Alexander  V. 
Pollock  &  Co.,  72  Ala.  137;  Security 
Loan  Assn.  v.  Weems,  69  Ala.  584.  Ark. 
Dunnegan  v.  Byers,  17  Ark.  492.  Colo. 
Fleming  v.  Baxter,  20  Colo.  238,  38 
Pac.  57.  Conn. — Coburn  v.  City  of 
Hartford,  38  Conn.  290.  111.— Howard 
Co.  io.  Miller,  123  111.  App.  483;  Han- 
over Fire  Ins.  Co.  v.  Connor,  20  111. 
App.  297.    Ind.— King  v.  Vance,  46  Ind. 
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stances  there  must  be  an  existing  obligation,  however,49  which  must 
be  absolute,  and  not  dependent  upon  any  contingency.50  The  gar- 
nishee cannot  be  compelled  to  pay  his  debt  or  deliver  the  property  in 


246.  la.— Code,  1897,  §3935;  Thomas  v. 
Gibbons,  61  Iowa  50,  15  N.  W.  593. 
Kan.— Gen.  St.,  1909,  §5836;  Burling- 
ton  &  M.  E  .B.  Co.  v.  Thompson,  31 
Kan.  180,  196,  1  Pac.  622,  47  Am.  Eep. 
497;  Phelps  v.  Atchison,  T.  &  S.  F.  E. 
Co.,  28  Kan.  165.  Ky.— Civ.  Code  Prae., 
1906,  §224.  Me.— Eev.  St.,  e.  88,  §61; 
Mason  v.  Belfast  Hotel  Co.,  89  Me.  381, 
36  Atl.  622;  Ware  v.  Gowen,  65  Me. 
534.  Mass.— Eev.  Laws,  c.  189,  §23; 
Sabin  v.  Cooper,  15  Gray  532;  Stone  v. 
Hodges,  14  Pick.  81.  Minn. — Rev.  Laws, 
1905,  §4233;  Gies  v.  Bechtner,  12  Minn. 
279.  Miss.— Code,  1906,  §2348;  Eed  V. 
Powers,  69  Miss.  242,  13  So.  586;  An- 
derson v.  Wanzer,  5  How.  587,  35  Am. 
Dec.  170.  Mo. — Hearne  v.  Keath,  63 
Mo.  84;  MeCord  &  Nave  Mercantile  Co. 
v.  Bettles,  58  Mo.  App.  384;  Beckham 
v.  Tootle,  Hanna  &  Co.,  19  Mo.  App. 
596.  Mont. — Dolenty  v.  Rocky  Moun- 
tain Bell  Tel.  Co.,  41  Mont.  106,  120, 
108  Pac.  921;  Cowell  v.  May,  26  Mont. 
163,  66  Pac.  843.  Neb.— Comp.  St., 
1911,  §6764.  N.  H.— Pub.  St.,  1901,  c. 
245,  §36;  Palmer  v.  Noyes,  45  N.  H. 
174.  Ohio.— Secor  v.  Witter,  39  Ohio 
St.  218,  230;  (Sty  of  Newark  v.  Punk 
&  Bro.,  15  Ohio  St.  4,62.  Ore.— Graf 
V.  Wilson,  62  Ore.  476,  125  Pac.  1005. 
Pa. — Hays  v.  Lycoming  Fire  Ins.  Co.,  99 
Pa.  621;  Day  v.  Zimmerman;  68  Pa.  72, 
8  Am.  Eep.  157.  R.  I. — Johnson  v.  Hea- 
ley,  85  Atl.  93'8;  Cross  v.  Brown,  Steese 
&  Clarke,  19  E.  I.  220,  238,  33  Atl. 
147;  Smith  v.  Millett,  11  E.  I.  528. 
Tenn.— Shannon's  Code,  §4241;  Kim- 
brough  v.  Hornsby,  113  Tenn.  605,  84  S. 
W.  613;  Lockett  v.  Beaver,  97  Tenn. 
3S6,  37  S.  W.  140;  Van  Vleet  v.  Strat- 
ton^  91  Tenn.  473,  19.  S.  W.  428.  Tex. 
Phenix  Ins.  Co.  v.  Willis,  70  Tex.  12, 
6  S.  W.  825,  8  Am.  St.  Eep.  566;  Mar- 
ble Falls  Ferry  Co.  v.  Spitler,  7  Tex. 
Civ.  App.  82,  25  S.  W.  985.  Vt.— Pub. 
St.,  §1661;  Eowell  v.  Felker,  54  Vt. 
526;  Fay  &  Oo.  v.  Smith,  25  Vt.  610. 
Wis.— St.,  1898,  §2768;  Mundt  v.  Sha- 
bow,  120  Wis.  303,  97  N.  W.  897;  Bishop 
v.  Young,  17  Wis.  46. 

In  the  absence  of  a  statute  to  the 
contrary,  it  is  not  necessary  that  the 
debt  be  due  at  the  time  of    service. 

27 


Smith  v.  Marker,  154  Fed.  838,  85  O. 
C.  A.  372. 

The  word  "due"  in  the  statute  is 
not  used  in  the  restricted  sense  of  pay- 
able. Sand-Blast  File  Sharpening  Co. 
v.  Parsons,  54  Conn.  310,  7  Atl.  716. 

Salary  earned  but  not  yet  due  and 
payable.  Seymour  v.  Over-River  School 
Dist.,  53  Conn.  502,  3  Atl.  552;  Barn- 
brick  v.  Bambrick  Bros.  Const.  Co.,  125 
Mo.  App.  69,  132  S.  W.  322. 

Property. — Where  the  delivery  of 
property  is  not  subject  to  a  con- 
tingency, it  may  be  garnished  though 
delivery  is  not  to  be  made  until  a 
future  day.  Maertens  "V.  Scott,  33  R.  I. 
356,  80  Atl.  369. 

49.  Ala. — Henry  v.  MJcNamara,  124 
Ala.  412,  26  Bo.  907,  8<2  Am.  St.  Eep. 
183.  Conn. — Coburn  v.  City  of  Hart- 
ford, 38  Conn.  290.  Mo.— Hearne  V. 
Keath,  63  Mo.  74;  Beckham  v.  Tootle, 
Hanna  &  Co.,  19  Mo.  App.  596.  N.  Y. 
Excelsior  Steam  Power  Co.  v.  Cosmo- 
politan Pub.  Co.,  80  Hun  592,  30  N.  Y. 
Supp.  557.  Ohio. — City  of  Newark  v. 
Funk  &  Bro.,  15  Ohio  St.  462. 

The  words  "due  or  to  become  due" 
as  used  in  Code,  §3935,  do  not  author- 
ize the  garnishment  of  a  debt  w.hich 
may  thereafter  originate.  Thomas  v. 
Gibbons,  61  Iowa  50,  15  N.  W.  593. 

50.  Ala.— White  v.  Hobart,  90  Ala. 
3'68,  7  So.  807;  Teagne,  Barnett  &  Oo. 
v.  Le  Grand,  85  Ala.  493,  5  So.  287,  7 
Am.  St.  Eep.  64.  Mo. — Hearne  v. 
Keath,  63  Mo.  84;  Beckham  v.  Tootle, 
Hanna  &  Co.,  19  Mo.  App.  596.  R.  I. 
Johnson  v.  Healey,  85  Atl.  938;  Maer- 
tens v.  Scott,  33  R.  I.  356,  80  Atl.  369. 
Wis. — Bishop  v.  Young,  17  Wis.  46. 

The  immature  claims  of  indebtedness 
accruing  to  defendant  which  may  be 
subjected  to  garnishment  are  those 
which  spring  from  contracts  in  exist- 
ence when  the  lien  of  the  garnishment 
process  attaches.  An  indebtedness 
contingent  upon  the  making  of  a  new 
contract,  or  the  renewal  of  an  existing 
one,  is  not  within  the  terms  or  mean- 
ing of  the  statute.  Henry  v.  M&Namara, 
124  Ala.  412,  26  So.  907,  82  Am.  St. 
Rep.  183. 

As  to  the  garnishment  of  contingent 
liabilities  generally  see  infra,  V,  F,  19. 
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his  possession  before  the  time  fixed  by  his  contract,61  and  the  proceed- 
ings will  be  continued,52  or  judgment  will  be  entered  and  execution 
stayed,53  until  that  time  arrives,  or  the  debt  will  be  sold,54  the  practice 
in  this  regard  varying  in  the  different  jurisdictions.55 

19.     Contingent    Debts    and    Interests.  —  To     warrant     garnish- 
ment a  debt  must  be  owing  absolutely  and  without  contingency,66  at 


51.  Ark. — Dunnegan  v.  Byers,  17 
Ark.  492.  Kan.— Gen.  St.,  1909,  §5836. 
Me.-- Bev.  St.,  e.  88,  §61;  Mason  v.  Bel- 
fast Hotel  Co.,  89 .Me.  381,  36  Atl.  622; 
Ware  v.  G-oiwen,  65  Me.  534.  Mass. 
Bev.  Laws,  c.  189,  §23;  Sabin  v.  Cooper, 
15  Gray  532  Miss. — Bed  v.  Powers,  69 
Miss.  242,  13  So.  586.  Minn. — Rev. 
Laws,  1905,  §4233;  Gies  v.  Bechtner, 
12  Minn.  279.  Pa. — Hays  v.  Lycoming 
Fire  Ins.  Co.,  99  Pa.  621.  Vt.— Pub. 
St.,  §1661.  Wis.— iSt.,  1898,  §2769, 
subsec.   4. 

Judgment  may  be  rendered  against 
him  "for  the  debt  as  it  exists,  not 
changing  it  in  any  respect."  Marble 
Palls  Perry  Co.  v.  Spitler,  7  Tex.  Civ. 
App.  82,  25  S.  W.  935. 

See  also  infra,  IX,  E. 

52.  Dunnegan  v.  Byers,  17  Ark.  492. 
The  garnishee  may  only  be  charged 

for  the  amount  due  at  the  time  the 
plaintiff  takes  his  judgment.  If  a  por- 
tion of  the  indebtedness  is  not  yet 
due,  the  case  may  be  continued  until 
it  becomes  due,  if  justices  requires. 
Palmer  v.  Noyes,  45  N.  H.  174. 

In  the  case  of  a  debt  not  due  no 
judgment  charging  the  garnishee  can 
be  rendered  until  it  becomes  due.  Secor 
v.  Witter,  39  Ohio  St.  218,  230. 

53.  Ala.— 'Code,  1907,  §4320;  Gatch- 
ell  v.  Poster,  94  Ala.  622,  10  So.  434; 
White  v.  Hobart,  90  Ala.  368,  7  So. 
807.  Ark. — Dunnegan  v.  Byers,  17  Ark. 
492.  Colo.— Ann.  Code,  1910,  §150. 
Idaho.— Bev.  Codes,  §4310c.  Ind. 
Burns'  Ann.  St.,  1908,  §982.  la.— Code, 
§3949.  Miss.— Code,  1906,  §2348;  Bed 
v.  Powers,  69  Miss.  242,  13  So.  586. 
N.  H.— Pub.  St.,  1901,  c.  245,  §36.  Tenn. 
Shannon's  Code,  §5245;  Lockett  v. 
Beaver,  97  Tenn.  396,  37  S.  W.  140. 
Tex. — Marble  Palls  Ferry  Co.  v.  Spitler, 
7  Tex.  Civ.  App.  82,  26  S.  W.  985. 

The  judgment  need  not  be  accom- 
panied by  an  order  to  stay  execution 
until  the  maturity  of  the  debt,  but  it 
is  stayed  by  operation  of  the  statute. 
Anderson  v.  Wanzer,  5  How.  (Miss.) 
587 

54.  De  "Witt  v.  Kelly;  18  Ore.  557, 
23  Pac.  666. 
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In  such  case  no  judgment  is  taken 
against  the  garnishee.  Graf  v.  Wilson, 
62  Ore.  476,  125  Pae.  1005. 

The  sheriff  has  no  authority  to  sell 
the  debt  unless  the  certificate  shows 
that  it  is  not  yet  due.  Batchellor  v. 
Bichardson,  17  Ore.  334,  21  Pac.  392. 

55.  See  the  statutes  of  the  various 
states. 

56.  U.  S. — Smith  v.  Marker,  154  Ped. 
838,  85  C.  C.  A.  372.  Ala.— Henry  v. 
MeNamara,  124  Ala.  412,  26  So.  907, 
82  Am.  St.  Bep.  183;  White  v.  Bobart, 
90  Ala.  368,  7  So.  807.  Cal.— Maier  v. 
Freeman,  112  Cal.  8,  44  Pae.  357,  53 
Am.  St.  Bep.  151.  Colo. — Voorhies  v. 
Denver  Hardware  Co.,  5  Colo.  App.  428, 
36  Pac.  65.  Conn.— Sand-Blast  Fire 
Sharpening  Co.  v.  Parsons,  54  Conn.  310, 
7  Atl.  716;  Pitch  v.  Waite,  5  Conn.  117. 
HI. — Hanover  Fire  Ins.  Co.  v.  Connor, 
20  111.  App.  297.  Kan.— Gen.  St.,  1909, 
§5836,  subsec.  4;  Bock  Island  Lumber  & 
Mfg.  Co.  v.  Equitable  Trust  &  Inv.  Co., 
54  Kan.  124,  37  Pac,  983.  Ky.— Keiser 
v.  Shaw,  104  Ky.  119,  46  S.  W.  524/ 
84  Am.  St.  Bep.  450.  La.— Katz  &  Bar- 
nett  v.  Sorsby,  34  La.  Ann.  588.  Me. 
Mason  v.  Belfast  Hotel  Co.,  89  Me.  381, 
36  Atl.  622;  Mckerson  v.  Nickerson,  80 
Me.  100,  12  Atl.  880;  Ware  v.  Gowen, 
65  Me.  534;  Davis  v.  Davis,  49  Me.  282; 
Bundlet  v.  Jordan,  3  Me.  47.  Mass. 
Beverstock  v.  Brown,  157  Mass.  565, 
32  N.  E.  901;  Moors  v.  Goddard,  147 
Mass.  287,  17  N.  E.  532;  Fellows  v. 
Smith,  131  Mass.  363;  Hancock  v.  Ool- 
yer,  99  Mass.  187,  96  Am.  Dec.  730; 
Guild  v.  Holbrook,  11  Pick.  101.  Minn. 
Gies  v.  Bechtner,  12  Minn.  279.  Mo. 
Stevenson  v.  McFarland,  162  Mo.  159, 
62  S.  W.  695;  Cope  v.  Shoemate,  139 
Mo.  App.  4,  119  S.  W.  503;  MoCord 
&  Nave  Mercantile  Co.  v.  Bettles,  58 
Mo.  App.  384;  Beckham  v.  Tootle,  Han- 
na  &  Co.,  19  Mo.  App.  596.  Mont. 
Oowell  v.  May,  26  Mont.  163,  66  Pac. 
843,  quoted  in  Dolenty  v.  Rocky  Moun- 
tain Bell  Tel.  Co.,  41  Mont.  105,' 120, 
108  Pac.  921.  N.  H— Hanson  v.  Davis, 
19  N.  H.  133.  Nev.— Reinhart  v.  Har- 
desty,  17  Nev.  141,  30  Pac.  694.  N.  T. 
Excelsior  Steam  Power  Co.  v.  Cosmo- 
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the  time  when  the  process  is  served  or  the  answer  is  interposed,6' 
except  where  the  statute  expressly  provides  to  the  contrary.58  Whether 
the  rule  applies  to  the  garnishment  of  personal  property  depends  upon 
the  terms  of  the  statute.69  The  contingency  must  be  real,  and  not 
merely  apparent.60  To  preclude  garnishment  the  contingency  must 
be  such  as  to  affect  the  debt  or  property  itself,61  and  not  simply  the 
liability  of  the  garnishee  to  have  the  effects  or  credits  called  out  of 


politan  Pub.  Co.,  80'  Hun  592,  30  N.  Y. 
Supp.  557.  Ohio. — Orlopp  v.  Schueller, 
72  Ohio  St.  41,  73  N.  E.  1012,  106 
Am.  St.  Eep.  583.  Okla. — Central  Loan 
&  Trust  Co.  v.  Campbell  Com.  Co.,  5 
Okla.  396,  49  Pac.  48.  Ore. — Barr  v. 
Warner,  38  Ore.  109,  62  Pae.  899.  R.  I. 
Johnson  v.  Healey,  85  Atl.  938;  Grim- 
wood  Co.  v.  Capitol  Hill  Bldg.  &  Const. 
Co.,  28  E.  I.  32,  65  Atl.  304;  Cross  v. 
Brown,  Steese  &  Clarke,  19  E.  I.  220, 
245,  33  Atl.  147.  Term. — Lockett  v. 
Beaver,  97  Tenn.  396,  37  S.  W.  140. 
Tex. — Looney  v.  Pope  (Tex.  Civ.  App.), 
148  S.  W.  1170.  Vt. — Senna  v.  Kennedy, 
68   Vt.    172,    34   Atl.    691;     Eowell     v. 

Felker,  54  Vt.  526.     Va Baltimore  & 

O.  B.  Co.  v.  Gallahue's  Admr.,  14  Gratt. 
563.  W.  Va — 'Webster  Wagon  Co.  v. 
Home  Ins.  Co.,  27  W.  Va.  314,  339; 
Strauss  v.  Chesapeake  &  O.  E.  Co.,  7 
W.  Va.  368.  Wis. — Mundt  v.  Shabow, 
120  Wis.  303,  97  N.  W.  897;  Evans  v. 
Rector,  107  Wis.  286,  83  N.  W.  292;  Leh- 
mann  v.  Farwell,  95  Wis.  185,  70  N.  W. 
170,  60  Am.  St.  Eep.  Ill,  37  L.  E.  A. 
333;  Gore  v.  Brucker,  94  Wis.  65,  68 
N.  W.  396;  Dowling  v.  Lancashire  Ins. 
Co.,  89  Wis.  96,  61  N.  W.  76. 

One  who  holds  money  to  be  paid  to 
a  third  person  on  the  happening  of  a 
certain  contingency  cannot  be  held  as 
garnishee  of  such  third  person  until 
such  contingency  is  shown  to  have  hap- 
pened. Williams  Bros.  v.  Young,  46 
Iowa  140. 

The  contingency  referred  to  is  "an 
uncertainty  whether  anything  will  ever 
come  into  the  hands  of  the  trustee,  or 
whether  he  will  ever  be  indebted,  the 
uncertainty  arising  from  the  contract, 
express  or  implied,  between  the  debtor 
and  the  trustee."  Thorndike  v.  De 
Wolf,  6  Pick.  (Mass.)   120. 

'The  contingency  named  in  the  stat- 
1  nte  is  one  which  may  prevent  the  prin- 
cipal from  having  any  claim  upon  the 
trustee,  or  right  to  call  him  to  account. 
I>winel  i).  Stone,  30  Maine  384. ' '  Wil- 
son v.  Wood,  34  Me.  123. 


57.  Whether  the  question  of  con- 
tingency is  to  be  determined  by  the 
facts  as  they  exist  at  the  time  when 
process  is  served,  or  at  the  time  when 
the  garnishee's  disclosure  is  taken  or 
judgment  is  rendered,  depends  on  the 
statutes  of  the  various  states,  and  is 
elsewhere  treated.    See  supra,  V,  E. 

58.  Cohnen  v.  Sweenie,  105  Mich. 
643,   63  1ST.  W.  641. 

This  provision  does  not  authorize  the 
garnishment  of  money  to  become  due 
under  an  executory  contract  on  its  com- 
pletion in  the  future.  Webber  v.  Bolte, 
51  Mich.  113,  16  N.  W.  257,  followed 
in  Kiely  v.  Bertrand,  67  Mich.  332,  34 
N.   W.   674. 

59.  /See  the  statutes  of  the  various 
states,  and  the  following: 

Rhode  Island. — Shares  of  stock  may 
not  be  garnished  where  their  delivery 
is  subject  to  a  contingency.  Maertens 
v.  Scott,  33  E.  I.  356,  80'  Atl.  369. 

In  Massachusetts  the  rule  applies 
where  the  trustee  is  sought  to  be 
charged  for  personalty.  Thorndike  v. 
De  Wolf,  6  Pick.  120. 

In  Vermont  the  statute  providing 
that  the  trustee  shall  not  be  charged 
for  debts  depending  on  a  contingency 
is  held  to  apply  to  debts  only,  and 
not  where  the  trustee  is  sought  to  be 
charged  for  goods  or  effects.  Ellis  v. 
Goodnow,  40  Vt.  237. 

In  Wisconsin  a  garnishee  is  not 
liable  for  property  in  his  possession  un- 
less the  defendant's  right  thereto  is 
absolute.  Evans  v.  Eeetor,  107  Wis. 
286,  83  N.  W.  292;  Hussa  v.  Sikorski, 
101  Wis.  131,  76  N.  W.  1117;  Gore 
v.  Brucker,  94  Wis.  65,  68  N.  W.  396. 

60.  In  Webster  Wagon  Co.  v.  Home 
Ins.  Co.,  27  W.  Va.  314,  339,  an  in- 
debtedness from  an  insurance  agent  to 
the  company  was  held  not  to  be  con- 
tingent, though  it  was  made  to  appear 
so  by  the  manner  in.  which  they  kept 
their  books. 

61.  Thorndike  v.  De  Wolf,  6  Pick. 
(Mass.)  120;  Eowell  v.  Felker,  54  Vt. 
526;  Downer  v.  Curtis,  25  Vt.  650. 
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his  hands  in  a  particular  manner,62  or  the  title  to  the  property  in  his 
possession,63  or  his  liability  on  a  contract  which  he  has  actually  made, 
but  the  force  or  effect  of  which  is  in  litigation.64  If  the  liability  is 
certain,  uncertainty  as  to  time,65  or  amount66  will  not  prevent  gar- 
nishment. But  where  the  existence  of  any  liability  is  dependent  upon 
the  exercise  of  an  option  by  the  garnishee  which  he  is  hot  required  to 
exercise  except  upon  the  happening  of  future  events,  he  is  not  gar- 
nishable.67 

Conditions  Precedent.  —  If  there  is  a  condition  precedent  to  liability, 
garnishment  will  not  lie  until  such  condition  has  happened  or  has  been 
performed.68     Where  the  completion  of  a   contract    is   a    condition 


62.  Bowell  v.  Felker,  54  Vt.  526; 
Downer  v.  Curtis',  25  Vt.  650. 

63.  A  controversy  as  to  title  between 
the  defendant  and  a  third  person  does 
not  prevent  trustee  process.  Thorndike 
v.  De  Wolf,  6  Pick.  (Mass.)  120. 

64.  Thorndike  v.  De  Wolf,  6  Pick. 
(Mass.)   120. 

65.  Guild  v.  Holbrook,  28  Mass.  101; 
Downer  v.  Curtis,  25  Vt.  650. 

66.  la. — Davis  v.  Wilson,  52  Iowa 
187,  3  N.  W.  52.  See  Buchanan  Coun- 
ty Bank  v.  Cedar  Bapids,  I.  F.  &  N. 
W.  B.  Co.,  62  Iowa  494,  17  N.  W.  737; 
Des  Moines  County  v.  Hinkley,  62  Iowa 
637,  17  N.  W.  915;  La.— See  J.  A.  Fay 
&  Egan  Co.  v.  Ouachita  Excelsior  Saw 
&  P.  Mills,  50  La.  Ann.  205,  23  So. 
312,  51  La.  Ann.  1708,  26  So.  386. 
Mass. — Guild  v.  Holbrook,  28  Mass.  101 ; 
Eipley  v.  Severance,  6  Pick.  474,  17 
Am.  Dec.  397.  Compare  Faulkner  v. 
Waters,  11  Pick.  473;  Harris  v.  Aiken, 
3  Pick.  1.  Mont. — Dolenty  v.  Bocky 
Mountain  Bell  Tel.  Co.,  41  Mont.  105, 
120,  108  Pac.  921.  Pa. — Hays  v.  Lycom- 
ing Fire  Ins.  Co.,  99  Pa.  621.  Vt. 
Ewell  v.  Felker,  54  Vt.  526;  Downer 
v.  Topliff,  19  Vt.  399.  W.  Va.— Webster 
Wagon  Co.  v.  Home  Ins.  Co.,  27  W.  Va. 
314. 

But  see  N.  H. — Haven  v.  Wentworth, 
2  N.  H.  93.  R.  I.— Cross  v.  Brown,  19 
B.  I.  220,  S3  Atl.  147.  Wis.— Drake  v. 
Harrison,  69  Wis.  99,  33  N.  W.  81,  2 
Am.  St.  Bep.   717. 

Unsettled  Account. — The  contingency 
referred  to  by  the  statute  is  not  a  mere 
uncertainty  as  to  how  the  balance  may 
stand  between  the  principal '  and  the 
supposed  trustee,  but  it  is  such  a  con- 
tingency as  may  preclude  the  principal 
from  any  right  to  call  the  supposed 
trustee  to  settle  or  account.  Dwinel 
v.  Stone,  30  Me.  384.  To  the  same 
effect,    Davis   v.    Davis,    49    Me.    282; 
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Cutter  v.  Perkins,  47  Me.  557.  See  also 
Gomila  v.  Milliken,  41  La.  Ann.  116, 
5  So.  548;  Cross  v.  Brown,  19  E.  I.  220, 
33   Atl.   147. 

Surplus  After  Satisfaction  of  Lien. 
See  infra,  V,  F,  33. 

Surplus  in  Hands  of  Assignee  for 
Benefit  of  Creditors. — See  infra,  V,  F, 

Garnishment  of  Unadjusted  Insur- 
ance.— See  infra,  V,  F,  29,  a. 

67.  And  where  under  a  contract  for 
construction  work  the  owner  may  at 
his  option  pay  the  contractor  or  pay 
the  latter 's  labor  and  materialmen 
(Heege  v.  Fruin,  18  Mo.  App.  139.  See 
also  Drake  V.  Harrison,  69  Wis.  99,  33 
N.  W.  81,  2  Am.  St.  Bep.  717)  or  dis- 
charge any  liens  upon  the  property 
(Kiely  v.  Bertrand,  67  Mich.  332,  34  N. 
W.  674)  he  cannot  be  garnished  before 
the  conditions  have  transpired  which 
determine  his  liability  to  the  garnishee. 
The  same  is  true  where  the  statute 
makes  him  directly  liable  to  his  con- 
tractor's employes.  Vollmer  v.  Chi- 
cago &  N.  W.  B.  Co.,  86  Wis.  305,  56 
N.  W.  919. 

Effect  of  insurer's  option  to  pay  or 
rebuild.     See  infra,  V,  F,  29,  a. 

68.  U.  S. — Lackett  v.  Eumbaugh,  45 
Fed.  23.  Conn.— Sand-Blast  File  Shar- 
pening Co.  v.  Parsons,  54  Conn.  310, 
7  Atl.  716;  Curtis  v.  Alvord,  45  Conn. 
569.  Ia.^Streeter  v.  Gleason,  120  Iowa 
703,  95  N.  W.  242.  La.— Katz  &  Bar- 
nett  v.  Sorsby,  34  La.  Ann.  588.  Mass. 
Marvin  S.  Fellows  v.  Smith,  131  Mass. 
363.  Minn. — Gies  v.  Bechtner,  12  Minn. 
279.  Mo. — Scales  v.  Southern  Hotel 
Co.,  37  Mo.  520;  MeOord  &  Nave  Merc. 
Co.  v.  Bettles,  58  Mo.  App.  384;  Eein- 
hart  v.  Empire  Soap  Co.,  33  Mo.  App. 
24;  Caldwell  v.  Silva,  23  Mo.  App.  417; 
Heege  v.  Fruin,  18  Mo.  App.  139.  Mont. 
Dolenty  v.  Bocky  Mountain  Bell  Tel. 
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precedent  to  payment,  the  payor  is  not  garnishable  on  his  debt  be- 
fore the  contract  has  been  completed.69  This  rule  is  applicable  to 
building  contracts,70  except  where  the  non-performance  and  the  cir- 
cumstances are  such  as  not  to  deprive  the  contractor  of  his  right  to 
payment.71  It  has  been  held  that  money  due  on  a  contract  for  work 
performed  is  not  due  on  a  contingency,  though  payable  at  a  future 
time  upon  the  estimate  and  certificate  of  an  architect  or  engineer 
which  has  not  been  furnished  when  the  process  is  served.72  So  the 
fact  that  demand  has  not  been  made  or  notice  given,73  or  the  claim 
audited  and  allowed,74  where  these  are  conditions  precedent  to  liability 
or  suit,  does  not  make  the  claim  contingent  and  not  garnishable. 
Further  Examples. —  An  annuity  whereby  a  fixed  sum  is  to  be  paid 


Co.,  41  Mont.  105,  120,  108  Pac.  921; 
Cowell  v.  May,  26  Mont.  163,  66  Pac. 
843.  E.  I. — Johnson  v.  Healey,  85  Atl. 
938;  H.  A.  Grimrwood  Co.  v.  Capitol  Hill 
Bldg.  &  Const.  Co.,  28  B.  I.  32,  65  Atl. 
304.  Tex. — Looney  v.  Pope  (Tex.  Civ. 
App.),  148  S.  W.  1170.  Vt.— Burke  v. 
Whitcomb,  13  Vt.  4)21.  Wis. — Mundt  r. 
Shabow,  120  Wis.  303,  97  N.  W.  897; 
Becker  v.  Becker,  112  Wis.  24,  87  N. 
W.  830. 

69.  Ala.— White  v.  Hobart,  90  Ala. 
358,  7  So.  807.  Cal  —  Early  v.  Red- 
wood City,  57  Cal.  193.  Colo.— Voor- 
hies  v.  Denver  Hdw.  Co.,  4  Colo.  App. 
428,  36  Pac.  65.  Conn.— Coburn  v. 
City  of  Hartford,  38  Conn.  290.  Me. 
Otis  v.  Ford,  54  Me.  104.  Mass. 
Bobinson  v.  Hall,  3  Mete.  301.  Mich. 
See  Hewitt  v.  Wagar  Lumb.  Co.,  38 
Mich.  701.  Miss. — Russell  v.  Clingan, 
33  Miss.  535.  N.  H.— Carter  v.  Web- 
ster, 65  N.  H.  17,  17  Atl.  978.  Okla. 
Central  Loan  &  Tr.  Co.  v.  'Campbell 
Com.  Co.,  5  Okla.  396,  49  Pac.  48.  Pa. 
American  Forcite  Powder  Mfg.  Oo.  v. 
Malone  &  Co.,  166  Pa.  389,  31  Atl.  90. 
E.  I.— Johnson,  v.  Healey,  86  Atl.  938. 
S.  D.— Bedford  v.  Kissick,  8  S.  D.  586, 

67  N.  W.  609.    Vt Kettle  v.  Harvey, 

21  Vt.  301.  Va.— Baltimore  &  O.  B.  Co. 
v.  Gallahue's  Admr.,  14  Gratt.  563. 
W.  Va.— Strauss  v.  Chesapeake  &  O.  R. 
Co.,  7  W.  Va.  368.  Wis.— Mundt  v. 
Shabow,  120  Wis.  303,  97  N.  W.  897. 

The  plaintiff  cannot  suspend  or  in- 
terrupt the  fulfilment  of  the  contract 
by  the  garnishee,  and  claim  a  quantum 
meruit  on  the  work  already  performed. 
Smiths  Davis,  1  Wis.  477,  60  Am.  Dec. 
390. 

Where  the  freight  is  not  due  until 
the  whole   cargo  is   delivered,    a   con- 


signee served  before  the  completion  of 
such  'delivery  cannot  be  charged  as 
trustee  of  the  master  of  the  vessel 
in  respect  to  such  freight.  Peterson 
v.  Loring,   135  Mass.  397. 

This  is  true  in  Michigan,  though  the 
statute  permits  the  garnishment  of  con- 
tingent rights  and  claims.  Kiely  v. 
Bertrand,  67  Mich.  332,  34  N.  W.  674; 
Webber  v.  Bolte,  51  Mich.  113,  16  N. 
W.  257;  Hopson  v.  Dinan,  48  Mien.  612, 
12  N.  W.  875. 

70.  Me. — Williams  'v.  Androscoggin 
&  K.  R.  Co.,  36  Me.  201,  58  Am.  Dee. 
742.  Mass.— Corsiglia  v.  Burnham,  189 
Mass.  347,  75  N.  E.  253.  Mich.— Web- 
ber v.  Bolte,  51  Mich.  113,  16  N.  W. 
257.  See  Kiely  v.  Bertrand,  67  Mich. 
332,  34  N.  W.  674.  Tex.— Eikel  v. 
Frelich,  1  White  &  W.  Civ.  Cas.  §1116. 
Wis. — John  Pritzlaff  Hardware  Co.  v. 
Berghoefer,  103  Wis.  359,  79  N.  W. 
564;  Bishop  v.  Young,  17  Wis.  46. 

71.  Corsiglia  v.  Burnham,  189  Mass. 
347,  75  N.  E.  253. 

As  to  the  conditions  governing  the 
right  to  payment,  see  2  Standard  Peoc. 
675,   et  seq. 

72.  Wdlcus  v.  Kling,  87  111.  107; 
Miller  v.  Scoville,  35  111.  App.  385; 
Ware  v.  Gowen,  65  Me.  534.  See  Edi- 
son Elec.  Ilium.  Co.  v.  Guastavino  Fire 
Proof  Const.  Co.,  16  App.  Div.  350,  44 
N.  Y.  Supp.  1026.  But  see  St.  Joseph 
Iron  Co.  v.  Halverson  &  Co.,  48  Mo. 
App.  383.    • 

73.  See  supra,  V,  C. 

74  Graf  v.  Wilson,  62  Ore.  476,  125 
Pac.  1005.  See  also  Payne  v.  Baehr, 
153  Cal.  441,  95  Pac.  895.  But  see 
Eureka  Sandstone  Co.  v.  Pierce  County, 
8  Wash.  236,  35  Pac.  1081. 
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annually  to  the  beneficiary  during  his  life,76  residuary  legacies,76  and 
the  distributive  share  of  an  heir  in  the  estate  of  an  intestate,  though 
it  is  uncertain  whether  any  assets  will  remain  in  the  hands  of  the 
administrator  for  distribution,77  have  been  held  not  contingent  inter- 
ests. It  has  been  held  that  the  liability  of  a  purchaser  of  property 
is  not  made  contingent  by  the  fact  that  he  has  an  option  to  restore  the 
property  or  to  pay  the  purchase  price.78  The  wages  of  a  sailor  on 
board  a  vessel  which  has  not  arrived,79  shippers  of  a  cargo,  under 
contract  with  the  owner  of  the  vessel  that  he  shall  have  a  share  of 
the  net  profits  of  the  voyage,  before  the  termination  of  the  voyage,80 
a  share  of  crops  to  be  grown  in  the  future,81  the  liability  of  one  to 
whom  property  has  been  conveyed  to  sell  and  pay  over  the  proceeds, 
before  the  sale,82  liability  under  a  contract  of  employment  terminable 
at  the  will  of  either  party,83  an  obligation  for  future  support,84  and 
contingent  legacies,85  have  been  held  not  to  be  subject  to  garnishment. 
It  has  been  held  that  rent  payable  monthly  cannot  be  garnished  until 
the  month  has  expired.86  Applications  of  the  rule  to  liabilities  under 
insurance  policies,87  and  subscriptions  to  corporate  stock88  will  be 
found  in  other  sections  of  this  article. 

A  condition  subsequent  will  not  prevent  garnishment.89 
Performance  of  Condition  by  Garnishing  Creditor.  —  By  Statute  in  some 
states  if  the  property  in  the  hands  of  the  garnishee  is  held  for  any 
purpose  other  than  to  secure  the  payment  of  money,  and  if  the  con- 
tract, condition,  or  other  thing  to  be  performed  is  such  that  it  can  be 
performed  by  the  plaintiff  without  injury  to  the  other  parties,  the  court 
may  make  an  order  for  the  performance  of  the  same  by  him,  and 
upon  such  performance  or  a  tender  the  garnishee  is  required  to  turn 


75.  Bed  v.  Powers,  69  Miss.  242,  13 
So.  586. 

The  liability  is  not  rendered  con- 
tingent because  it  will  terminate  on 
the  death  of  the  'beneficiary.  Keiaer  v. 
Shaw,  104  Ky.  119,  46  S.  W.  524,  84 
Am.  St.  Rep.  450. 

76.  Cutter  v.  Perkins,  47  Me.  557. 
See  infra,  V,  F,  47. 

77.  Wheeler  v.  Bowen,  20  Pick. 
(Mass.)  563.    See  infra,  V,  F,  47. 

78.  Smith  v.  Cahoon,  37  Me.  281. 
Compare  Edson  v.  Trask,  22  Vt.  18. 

79.  "Where  whether  they  are  due  or 
not  depends  on  the  arrival  of  the  ves- 
sel. Wentworth  v.  Whittemore,  1 
Mass.  471. 

80.  Davis  v.  Ham,  3  Mass.  33. 

81.  Reinhart  v.  Hardesty,  17  Nev. 
141,  30  Pac.  694. 

82.  He  is  not  chargeable  before  the 
sale.  Guild  v.  Holbrook,  11  Pick. 
(Mass.)   101. 

83.  Henry  v.  McNamara,  124  Ala. 
412,  26  So.  907,  82  Am.  St.  Rep.  183. 
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84.  Ga.— Butler  v.  Billups,  101  Ga. 
102,  28  S.  E.  615.  Me.-^Sayward  v. 
Drew,  6  Me.  263.  Vt.— Dickinson  v. 
Dickinson,  59  Vt.  678,  10  Atl.  821; 
Cobb,  Rollins  &  Co.  v.  Bishop,  27  Vt. 
624;  Worthington  v.  Jones,  23  Vt.  546. 
But  see  Sabin  v.  Cooper,  15  Gray 
(Mass.)  532;  Corey  v.  Powers,  18  Vt. 
5S7. 

An  award  of  arbitrators  to  compen- 
sate for  past  support  not  furnished  may 
be  garnished.  Dickinson  v.  Dickinson, 
59  Vt.  678,  10  Atl.  821. 

85.  Smith  v.  Gilbert,  71  Conn.  149, 
41  Atl.  284,  71  Am.  St.  Eep.  163; 
Evans  v.  Rector,  107  Wis.  286,  83  N. 
W.  292.     See  infra,  V,  F,  47. 

86.  Mason  v.  Belfast  Hotel  Co.,  89 
Me.  381,  36  Atl.  622. 

87.  See  infra,  V,  F,  29. 

88.  See  infra,  V,  F,  28. 

89.  See  Sand-Blast  File-Sharpening 
Co.  v.  Parsons,  54  Conn.  310,  7  Atl.  716; 
Goodman  v.  Meriden  Britannia  Co.,  50 
Conn.  139. 
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over  the  property  to  the  officer  holding  the  execution  against  the  de- 
fendant.90 

20.  Debts  Payable  in  Commodities  or  Services.  —  In  some  juris- 
dictions debts  payable  in  commodities  are  not  garnishable,01  except 
where,  by  reason  of  a  breach  of  the  contract,  the  obligor  has  become 
liable  to  pay  in  money.92  In  other  states,  however,  such  debts  may  be 
garnished.93  In  such  case  the  garnishee  cannot  be  required  to  pay  in 
any  manner  other  than  that  specified  in  his  contract,94  unless,  by  a 


90.  See  the  statutes  of  the  various 
states. 

In  .such  ease  the  plaintiff  is  en- 
titled to  be  indemnified  out  of  the 
proceeds  of  the  sale  of  such  property. 
Hurd's  Bev.  St.  (111.),  1909,  <e.  62, 
§23;  Kev.  Laws   (Mass.),  e.  189,  §62. 

91.  See  Ala.— Hurst,  Parnell  &  Co. 
v.  Home  Protection  Fire  Ins.  Co.,  81 
Ala.  174,  1  So.  209.  N.  C— Deaver  v. 
Keith,  27  N.  C.  374.  Term.— MeMinn 
v.  Hall,  2  Overt.  328. 

Examples  of  debts  which  have  been 
held  not  to  be  subject  to  garnishment: 

Debt  payable  in  cotton.  Jones' 
Admr.  v.  Crews,  64  Ala.  3&8. 

Debt  payable  in  iron  castings.  Nes- 
bitt  v.  Ware,  30  Ala.  68. 

An  agreement  to  pay  in  notes  to  be 
purchased.  Mima  v.  Parker,  1  Ala. 
421. 

A  debt  payable  in  store  accounts. 
Smith  v.  Chapman  &  Bro.,  6  Port.  (Ala.) 
365. 

Agreement  ■whereby  a  laborer  was 
to  be  paid  in  non-negotiable  orders 
upon  a  third  person.  Willard  v.  But- 
ler, 14  Pick.  (Mass.)   560. 

Payable  in  notes.  Puller  v.  O'Brien, 
121  Mass.  422.  Compare  Clark  v.  King, 
2  Mass.  524;  Comstock  v.  Farnum,  2 
Mass.  96. 

Payable  in  mason's  labor  and  ma- 
terials.   Wrigley  v.  Geyer,  4  Mass.  102. 

Debt  payable  in  brandy.  Weil  v. 
Tyler,  38  Mo.  545,  48  Mo.  581. 

A  note  payable  in  boarding  the  prin- 
cipal defendant's  wife  and  child.  Aid- 
rich  v.  Brooks,  26  N.  H.  241. 

An  agreement  to  furnish  boarding  to 
defendant  or  to  such  persons  as  he  may 
direct  to  a  specified  amount.  Peebles 
v.  Meeds,  96  Pa.  150. 

Effect  of  Insurer's  Option  To  Re- 
build.—See  infra,  V,  F,  29,  a. 

92.  Puller  v.  O'Brien,  121  Mass.  422; 
Willard  v.  Butler,  14  Pick.  (Mass.)  550. 
See  Weil  v.  Tyler,  38  Mo.  545,  43  Mo. 
581.  ' 

On  breach,  of  a  contract  to  pay  in 


commodities  the  party  in  default  may 
be  garnished  where  the  damages  can 
be  readily  liquidated.  Peebles  v. 
Meeds,  96  Pa.  150. 

93.  See  the  statutes  of  the  various 
states,  and  the  following  cases:  Sick- 
man  v.  Abernathy,  14  Colo.  174,  23 
Pac.  447;  Deaver  v.  Keith,  27  N.  C. 
374.  See  also  Cal.— Tuohy  v.  Wing- 
field,  52  Cal.  319.  la.— Howard  County 
v.  Kyte,  69  Iowa  307,  28  N.  W.  609. 
Mass. — Comstock  v.  Parnum,  2  Mass. 
96. 

Examples  of  debts  and  liabilities 
which  have  been  held  to  be  subject  to 
garnishment: 

Agreement  to  pay  in  goods  and  mer- 
chandise. Stadler,  Bros.  &  Co.  V. 
Parmlee   &   Watts,   14   Iowa   175. 

Payable  in  milk.  Blackburn  v.  Dav- 
idson, 7  B.  Mon.  (Ky.)   101. 

Payable  in  work  and  labor.  Lauder- 
man  v.  Wilson,  2  Harr.  &  J.  (Md.)  379. 

Agreement  to  take  pay  in  trade  at  a 
store.  National  Union  Bank  v.  Brain- 
erd,  65  Vt.  291,  26  Atl.  723. 

Agreement  to  pay  in  work.  Bartlett 
v.  Wood,  32  Vt.  372,  378. 

Payable  in  leather.  Bice  v.  Tal- 
madge,  20  Vt.  378. 

Agreement  to  make  a  wagon  in  part 
payment  for  a  blacksmith  shop.  Ras- 
mussen  v.  McCabe,  43  Wis.  471. 

To  be  paid  in  groceries  and  a  carri- 
age. SmitE  v.  Davis,  1  Wis.  477,  60 
Am.  Dec.  390. 

94.  Ky. — Blackburn  w.  Davidson,  7 
B.  Mon.  101.  Vt.— Bartlett  v.  Wood, 
32  Vt.  372,  378;  Bice  v.  Talmadge,  20 
Vt.  378.  Wis. — Basmussen  v.  McCabe, 
43  Wis.  471;  Smith  v.  Davis,  1  Wis.  447, 
60  Am.  Dec.  390. 

A  money  judgment  is  erroneous 
where  the  agreement  is  to  take  pay  in 
trade  at  store.  National  Union  Bank 
v.  Brainerd,  65  Vt.  291,  26  Atl.  723. 

Where  the  agreement  is  to  pay  in 
goods  and  merchandise,  the  judgment 
should  be  a  conditional  one,  "that  is, 
for  the  amount  named,  but  to  be  dis- 
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breach  thereof,  he  has  become  liable  to  pay  in  money.95  An  obligation 
to  render  personal  services  or  involving  the  element  of  choice  of  per- 
sons is  not  subject  to  garnishment.98 

21.  Secured  Debts.  —  Debts  secured  by  mortgage97  or  other  lien98 
may  be  garnished.99  The  garnishing  creditor  may  enforce  the  security 
to  the  extent  of  his  judgment  against  the  garnishee.1 

22.  Debts  or  Demands  in  Suit.  —  Generally  the  pendency  of  an 
action  by  the  principal  defendant  against  the  garnishee  for  the  col- 
lection of  the  debt  does  not  preclude  garnishment,2  at  least  if  the  gar- 
nishment proceeding  is  commenced  while  the  garnishee  has  yet  an 
opportunity  to  ask  for  delay  in  the  first  action,  and  to  plead  a  recov- 
ery against  him  as  garnishee,  if  one  should  be  had.3  As  a  rule  the 
garnishment  proceeding  is  not  a  defense  to  the  pending  action,  in 


charged  in  goods  or  merchandise  at  a 
fair  value  to  be  placed  at  the  disposal 
of  the  sheriff,  on  failure  whereof  the 
judgment,  on  motion,  to*  become  ab- 
solute, for  which  a  general  execution 
could  issue."  Stadler,  Bros.  &  Co.  V. 
Parmlee  &  Watts,  14  Iowa  175. 

95.  Ky. — Blackburn  v.  Davidson,  7 
B.  Mon.  101.  Tenn. — See  Miller  v.  Me- 
Glain,  10  Yerg.  245.  Vt. — National  Un- 
ion Bank  v.  Brainerd,  65  Vt.  291,  26 
Atl.  723.  Wis.— Smith  v.  Davis,  1  Wis. 
447,  60  Am.  Dec.  390. 

96.  See  Wrigley  v.  Geyer,  4  Mass. 
102  j  Dickinson  v.  Dickinson,  59  Vt. 
678,  10  Atl.  821. 

An  obligation  for  future  support 
based  upon  a  consideration  furnished 
by  a  third  person  is  not  subject  to 
trustee  process.  Briggs  v.  Beach,  18 
Vt.  115. 

A  note  payable  to*  the  defendant  in 
boarding  his  wife  and  child.  Aldrich 
V.  Brooks,  25  N.  H.  241. 

In  Cherry  v.  Hooper,  52  N.  C.  82,  it 
was  held  that  a  dentist  could  not  be 
garnished  in  respect  to  the  value  of  a 
set  of  artificial  teeth  which  he  had 
agreed  to  furnish  to  the  principal  de- 
fendant's wife  as  a  part  of  the  pur- 
chase  price   of  certain  property. 

97.  Conn. — Culver  v.  Parish,  21  Conn. 
408.  Ind. — Greenman  v.  Fox,  54  Ind. 
267.  N.  J. — See  Pine  v.  Shannon,  30 
N.  J.  Bq.  404.  Neb. — Campbell  v.  Nes- 
bitt,  7  Neb.  ,300.  Ohio— Alsdorf  v. 
Reed,  45  Ohio  St.  653,  17  N.  E.  73.  S.  C. 
Williamson  v.  Eastern  B.  &  L.  Assn., 
54  S.  C.  58>2,  312  S.  E.  765,  71  Am.  St. 
Rep.  822.  Vt.— Blaisdell  v.  Bowers,  40 
Vt.  126. 

They  may  be  attached  by  garnish- 
ment, but  in  no  other  way.  McGurren 
v.  Garrity,  68  Oal.  566,  9  Pao.  839. 
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"To  attach  money,  or  debts  due  a 
defendant,  the  proceeding  must  be  by 
garnishment,  and  not  by  attaching  the 
real  estate  upon  which  the  defendant 
may  have  a  lien  to  secure  his  money 
or  debt."  Courtney  v.  Carr,  6  Iowa 
23S. 

98.  Vendor's  lien.  White  v.  Simp- 
son, 107  Ala.  386,  18  So.  151. 

1/abor  lien.  Keister  v.  Donovan,  173 
Mich.  328,  139  N.  W.  74. 

Statutory  lien  on  crops.  Kelly  v. 
Gibbs,  84  Tex.  143,  19  ,S  .W.  380. 

99.  A  judgment  condemning  the 
debt  is,  of  course,  a  good  defense  pro 
tanto  to  a  suit  by  the  principal  defend- 
ant to  enforce  the  lien.  Greenman  v. 
Fox,  54  Ind.  267. 

1.  See  X,  I,  15,  a. 

2.  U.  S. — Albion  Lead  Works  v.  Citi- 
zens'  Ins.  Co.,  3  Fed.  197.  Ark.— St. 
Louis,  I.  M.  &  S.  B.  Co.  v.  Bichter, 
48  Ark.  349,  3  S.  W.  56.  Mass.— Thorn- 
dike  v.  Be  Wolf,  6  Pick.  120.  Mo.— Lie- 
ber  v.  St.  Louis  A.  &  M.  Assn.,  36  Mo. 
382.  N.  H.— Thayer  v.  Pratt,  47  N.  H. 
470;  Foster  v.  Dudley,  30  N.  H.  463. 
Term.— Huff  v.  Mills,  7  Yerg.  42.  Vt. 
Spicer  v.  Spicer,  23  Vt.  678;  Trombly 
&  Sax  v.  Clark,  13  Vt.  118. 

At  least  where  the  two  suits  are  in 
the  same  court.  Smith  v.  Carroll,  17 
R.  I.  125,  21  Atl.  343,  12  L.  K.  A. 
301.  See  also  Ahlhauser  v.  Butler,  50 
Fed  705. 

As  to  attachment  of  debts  in  suit 
see  3  Standard  Proc.  294. 

3.  Mass. — rhorndike  v.  De  Wolf,  6 
Pick.  120.  N.  H.— Thayer  «.  Pratt,  47 
N.  H.  470;  Foster  v.  Dudley,  30  N.  H. 
463.  R.  I.— Smith  v.  Carroll,  17  B.  I. 
125,  21  Atl.  343,  12  L.  E.  A.  301.  Vt. 
Trombly  &  Sax  v.  Clark,  13  Vt.  118. 

If  the  trustee  process  is  commenced 
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such  case,4  but  the  first  action  may  be  stayed  until  the  garnishment 
proceeding  is  determined,6  and  ,if  the  garnishee  is  charged  he  may 
plead  such  recovery  in  bar  of  the  creditor's  recovery  of  part  or  all 
of  the  claim  against  him,6  or  judgment  may  be  rendered  in  the  first 
action  and  execution  thereon  stayed.7  In  some  states  the  garnishment 
proceedings  may  be  pleaded  in  abatement  of  the  prior  suit.3  In 
Massachusetts  the  court  may  continue  the  pending  case  for  judgment 
until  the  termination  of  the  trustee  process.9 

As  between  the  state  and  federal  courts  it  is  held  that  the  proceeding 
first  instituted  will  be  sustained,  and  hence  that  garnishment  proceed- 
ings in  a  state  court  cannot  arrest  a  pending  suit  in  the  federal  court 
brought  by  the  principal  defendant  against  the  garnishee.10 

23.    Verdicts  and  Awards.  —  Generally  a  verdict  is  not  subject  to 


after  the  suit  by  the  principal  debtor 
has  passed  the  stage  where  a  recovery 
in  the  trustee  process  could  be  pleaded, 
the  trustee  cannot  be  charged.  Thayer 
v.  Pratt,  47  N.  H.  470;  Foster  v.  Dudley, 
30  N.  H.  463.  As  where  a  verdict  has 
been  rendered  in  the  suit  of  the  prin- 
cipal debtor,  though  there  has  been  no 
judgment  thereon.  Thayer  v.  Pratt,  47 
N.  H.  470. 

The  garnishee  cannot  be  charged 
where  he  could  not  avail  himself  of 
the  judgment  as  a  bar  to  recovery  in 
the  prior  action  against  him,  as  where 
such  prior  action  is  in  another  court. 
Ahlhauser  v.  Butler,  50  Fed.   705. 

4.  Lieber  v.  St.  Louis  A.  &  M.  Assn., 
36  Mo.  382.  See  also  Creed  <o.  Creed, 
161  Mass.  107,  36  1ST.  E.  749. 

All  that  the  defendant  can  ask  is 
that  it  be  protected  from  double  liabil- 
ity.   Marden  v.  Wheelock,  1  Mont.  49. 

5.  Poster  v.  Dudley,  30  N".  H.  463; 
Trom'bly  &  Sax  v.  Clark,  13  Vt.  118. 
But  see  Creed  v.  Greed,  161  Mass.  107, 
36  N.  E.  749. 

Either  on  motion  or  on  a  plea  puis 
darrein  continuance.  Smith  v.  Carroll, 
17  R.  I.  125,  21  Atl.  343,  12  L.  E.  A. 
301. 

He  may  plead  it  as  a  temporary  bar 
at  any  time  while  the  cause  between 
him  and  the  principal  debtor  is  open. 
Trombly  &  Sax  v.  Clark,  13  Vt.  118. 

6.  Poster  v.  Dudley,  30  N.  H.  463. 

7.  Marden  v.  Wheelock,  1  Mont.  49. 
Where  the  trustee  suit  is  commenced 

and  judgment  is  rendered  against  the 
trustee  therein  pending  an  appeal  from 
a  judgment  against  the  defendant  in 
the  trustee  suit,  the  appellate  court 
may  render  judgment  against  tie  de- 


fendant in  the  first  suit. with  a  stay 
of  execution  until  the  plaintiff  shall 
cause  the  defendant  to  be  released  and 
discharged  from  the  trustee  suit.  Spicer 
v.  iSpicer,  23  Vt.  678. 

8.  "It  can  only  be  done  by  a  plea 
puis  darrein  continuance,  or  by  notice 
authorized  by  rule  106."  Grosslight 
v.  Crisup,  58  Mich.  531,  25  1ST.  W.  505. 

It  is  his  duty  to  bring  the  garnish- 
ment proceedings  before  the  court  by 
plea  in  abatement  at  any  stage  in  the 
progress  of  the  first  suit,  before  judg- 
ment, and  at  the  first  opportunity. 
Grosslight  v.  Crisup,  58  Mich.  531,  25 
N.  W.  505. 

9.  Albion  Lead  Works  v.  Citizen's 
Ins.  Co.,  3  Pod.  197;  Creed  v.  Creed,  161 
Mass.  107,  36  1ST.  E.  749.  See  also  Rev. 
Laws   (Mass.),  c.   189,   §§36-38. 

10.  Wallace  v.  MoConnell,  13  Pet. 
(U.  S.)  136,  151,  10  L.  ed.  95;  Ahl- 
hauser v.  Butler,  50  Ped.  705. 

The  Whole  Matter  Bests  in  Comity. 
The  rule  is  one  of  decision  and  not  of 
jurisdiction,  and  the  state  court  is  not 
deprived  of  jurisdiction  under  such 
circumstances,  nor  is  the  federal  court 
on  removal  of  the  garnishment  pro- 
ceedings to  it.  Ahlhauser  v.  Butler,  50 
Ped.  705. 

The  garnishee  ought  not  to  be  charged 
in  the  state  court  under  such  circum- 
stances, since  he  could  not  plead  pay- 
ment of  the  judgment  against  it  in  the 
garnishment  proceedings  in  satisfac- 
tion of  the  claim  asserted  against  him 
in  the  action  in  the  federal  court.  Ahl- 
hauser v.  Butler,  50  Ped.   705. 

See  also  infra,  X,  I,  15,  c. 

Garnishment  in  Federal  Courts. — See 
supra,  IV,  D. 
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garnishment,11  though  there  seems  to  be  some  authority  to  the  con- 
trary.12 

An  award  of  a  referee  is  not  subject  to  garnishment.13  Money  due 
under  an  award  of  arbitrators  has  been  held  to  be  subject  to  gar- 
nishment.14 

24.  Judgments.  —  As  a  general  rule  a  judgment  is  subject  to  gar- 
nishment,15  though  some  courts  hold  to  the  contrary.16  In  some  states 
a  judgment  is  not  subject  to  garnishment  by  process  from  a  court 


11.  Both  because,  after  verdict,  the 
opportunity  to  plead  the  garnishment 
has  passed,  and  because,  in  such  case, 
the  defendant  has  no  present  right  of 
action  against  the  garnishee.  Cappelli 
v.  Wood,  27  E.  I.  411,  62  Atl.  978,  114 
Am.  St.  Eep.  54,  4  L.  B.  A.  (N.  S.) 
624.  Compare  Davenport  v.  Ludlow,  4 
How.  Pr.  (1ST.  T.)  337. 

A  verdict  in  a  tort  action  is  not  gar- 
nishable.  6a. — Gamble  v.  Central  B.  & 
Bkg.  Co.,  80  Ga.  595,  7  S.  E.  315.  Mass. 
Wilde  v.  Mahaney,  183  Mass.  455,  67 
N.  E.  337,  62  L.  E.  A.  813;  Thayer  v. 
Southwick,  8  Gray  229.  Mich.— De- 
troit Post  &  Trib.  Co.  v.  Eeilly,  46 
Mich.  459,  9  N.  W.  492;  Hill  v.  Bow- 
man, 35  Mich.  191.  Wis. — Lehmann  v. 
Farwell,  95  Wis:  185,  70  N.  W.  170, 
60  Am.  St.  Eep.  Ill,  37  L.  E.  A.  333. 
Eng.— Shaw  v.  Shaw,  18  L.  T.  N.  S. 
420.  But  see  Holtby  v.  Hodgson,  L.  E. 
24  Q.  B.  Div.  103.  Can.— Ex  parte 
Dearborn,  31  N.  Bruns.  363  (but  not 
less  attachable  than  the  claim  on  which 
founded). 

12.  See:  Mo. — Schubert  v.  Herzberg, 
65  Mo.  App.  578.  N.  H. — Foster  v.  Dud- 
ley, 30  N.  H.  463  (distinguishing  be- 
tween verdicts  founded  upon  liquidated 
and  unliquidated  claims).  Pa. — TJ1- 
rich  v.  Hower,  156  Pa.  414,  27  Atl.  243 
(where  money  due  under  a  verdict  was 
attached  before  the  entry  of  judgment) ; 
Landey  v.  Hefley,  11  W.  N.  C.  238. 
Can. — Ex  parte  Dearborn,  31  N.  Bruns. 
363. 

13.  Holt  v.  Kirby,  39  Me.  164. 

14.  Dickinson  v.  Dickinson,  59  Vt. 
678,  10  Atl.  821.  Contra,  Caila  v.  El- 
good,  2  Dowl.  &  E.  193,  16  E.  C.  L.  78. 

15.  U.  S. — Loomis  v.  Carrington,  18 
Fed.  97.  Ala.— Nathan  v.  St.  John,  146 
Ala.  596,  40  So.  970;  Oalhoun  v.  Whit- 
tle, 56  Ala.  138.  Gal. — Dore  v.  Dough- 
erty, 72  Cal.  232,  13  Pac.  621,  1  Am. 
St.  Eep.  48;  McBride  v.  Fallon,  65  Cal. 
301,  4  Pac.  17.  Conn.— Gager  -v.  Wat- 
son, 11  Conn.  168.  Del. — Webster  v. 
McDaniel,  2  Del.  Ch.  297;  Belcher  v. 
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Grubb,  4  Harr.  461.  HI.— Luton  ». 
Hoehn,  72  111.  81.  Ind.— Halbert  v. 
Stinson,  6  Blaekf.  398.  la.— Elson  v. 
Chicago,  E.  I.  &  P.  E.  Co.,  154  Iowa 
96,  134  N.  W.  547;  Ochiltree  v.  Mis- 
souri, I.  &  N.  E.  Co.,  49  Iowa  150; 
Osborn  v.  Cloud,  23  Iowa  104,  92  Am. 
Dec.  413.  Ky.— Bell  v.  Wood,  87  Ky. 
56,  7  S.  W.  550.  Mich.— People  ex  rel 
Griffin  v.  Potter,  27  Mich.  166.  Miss. 
O'Brien  v.  Liddell,  10  Smed.  &  M.  371. 
N.  H.— Isabelle  v.  Le  Blanc,  68  N.  H. 
409,  39  Atl.  436;  Blake  v.  Adams,  64 
N.  H.  86,  6  Atl.  482.  Pa.— Ulrica  v. 
Hower,  156  Pa.  414,  27  Atl.  243;  Wood- 
ward v.  Carson,  86  Pa.  176;  Winter- 
nitz's  Appeal,  40  Pac.  490.  Tenn. 
Baird  v.  Eogers,  95  Tenn.  492,  32'  S. 
W.  630;  Penniman  &  Bro.  v.  Smith,  5 
Lea  130.  Wis.— Jones  v.  St.  Onge,  67 
Wis.  520,  30  N.  W.  927. 

As  to  attachment  of  judgments,  see 
3  Standard  Proc.  295. 

In  the  Same  Court. — Where  the  two 
actions  are  in  the  same  court.  Keith 
v.  Harris,  9  Kan.  386;  Scott  v.  Boh- 
man,  43  Neb.  618,  628,  62  N.  W.  46, 
47  Am.  St.  Eep.  767. 

A  judgment  of  a  court  of  chancery 
in  favor  of  the  defendant  and  against 
the  garnishee.  Nathan  v.  St.  John,  146 
Ala.  596,  40  So.  970. 

Judgment  in  an  Action  for  a  Tort. 
Conn. — Holcomb  v.  Town  of  Winches- 
ter, 52  Conn.  448.  Ga.— Gamble  v.  Cen- 
tral Eailroad  &  Banking  Co.,  80  Ga. 
59.3,  7  S.  E.  315,  12  Am.  St.  Eep.  276; 
Atlanta  &  W.  P.  E.  Co.  v.  Farmer's 
Exchange,  6  Ga.  App.  405,  65  S.  E.  165. 
Mass. — Wilde  w.  Mahoney,  183  Mass. 
415,  67  N.  E.  337,  62  L.  E.  A.  813.  Mo. 
Schubert  v.  Herzberg,  65  Mo.  App.  578. 
Tex. — Sop  Waples-iPlatter  Grocer  Co. 
v.  Texas  &  P.  E.  Co.,  »5  Tex.  486,  68 
S.  W.  265,  59  L.  E.  A.  353. 

For  Alimony.— See  supra,  V,  F,  10. 

16.  Mont.— Perkins  v.  Guy,  2  Mont. 
15.  N.  J. — Shinn  v.  Zimmerman,  23  N. 
J.  L.  150,  55  Am.  Dec.  260.  Ore.— Des- 
pain  v.  Crow,  14  Ore.  404,  12  Pac.  806; 
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other  than  that  in  which  the  judgment  was  rendered,17  while  in  others 
it  is  subject  to  garnishment  by  process  issuing  from  any  court  of  the 
state  which  has  jurisdiction  to  issue  the  process.18  It  is  generally  held 
that  a  judgment  cannot  be  made  the  subject  of  garnishment  in  a  state 
other  than  that  in  which  it  was  rendered,18  though  there  is  authority 
to  the  contrary.20 


Norton  v.  Winter,  1  Ore.  47,  62  Am. 
Dee.  297. 

In  Arkansas  as  a  general  rule  a 
judgment  debtor  is  not  subject  to  gar- 
nishment. Fowler  t>.  McClelland,  5  Ark. 
188;  Trowbridge  &  Jennings  v.  Means, 
5  Ark.  135,  39  Am.  Dec.  368.  But  tie 
contrary  is  true  in  respect  to  a  judg- 
ment of  a  justice  of  the  peace  after 
an  appeal  has  been  taken  therefrom  to 
the  circuit  court,  since  in  such  case 
there  is  a  trial  de  novo  in  the  latter 
court,  and  hence  there  can  be  no  con- 
flict of  jurisdiction  and  the  garnishee 
will  not  be  subject  to  the  hazard  of 
paying  the  same  debt  twice.  St.  Louis, 
I.  M.  &  8.  E.  Co.  v.  Eichter,  48  Ark. 
349,  3  S.  W.  56. 

In  England  money  awarded  under  a 
rule  of  court  cannot  be  garnished.  Cop- 
pell  v.  Smith,  4  T.  E.  312,  100  Eng. 
Reprint  1037. 

17.  Colo.— Hamill  v.  Peck,  11  Colo. 
App.  1,  52  Pac.  216.  Mo. — Tourville  v. 
W-abash  E.  Co.,  148  Mo.  614,  50  S.  W. 
300,  71  Am.  St.  Eep.  650,  affirmed,  179 
U.  S.  322,  21  Sup.  Ot.  113,  45  L.  ed. 
210.  Mont.— Perkins  v.  Ghiy,  2  Mont. 
15.  E.  I. — American  Bank  v.  Snow,  9 
R.  I.  11,  98  Am.  Dec.  364.  Tex.— Sim- 
mang  <p.  Pennsylvania  Fire  Ins.  Co.,  102 
Tex.  39,  112  S.  W.  1044,  132  Am.  St. 
Eep.  846. 

Especially  where  the  two  courts  are 
of  different  jurisdiction.  Henry  v.  Cold 
Park  Min.  Co.,  15  Fed.  649.  Compare 
MeCarty  v.  Emlen,  2  Ball.  (U.  S.)  277, 
1  L.  ed.  380. 

A  judgment  of  the  district  -court  can- 
not be  reached  by  garnishment  pro- 
ceedings before  the  county  court.  Seott 
v.  Bohman,  43  Neb.  618,  628,  62  N.  W. 
46,  47_Am.  St.  Eep.  767. 

A  judgment  before  one  justice  of 
the  peace  can-not  be  garnished  in  pro- 
ceedings before  another  justice.  iSievers 
v.  Woodburn  Sarven  Wheel  Co.,  43 
Mich.  275,  5  N.  W.  311. 

18.  Nathan  v.  St.  John,  146  Ala. 
596,  40  So.  970;  Calhoun  v.  Whittle,  56 
Ala.  138;  Skipper  v.  Foster,  29  Ala. 
330,  65  Am.  Dec.  405;  Webster  <i>.  Mc- 
Daniel,  2  Del.   Ch.   297. 


See  Heaton  v.  Lee,  143  Iowa  21,  119 
N.  W.  i697,  where  the  question  was  dis- 
cussed, but  not  decided,  it  being  held 
that  the  garnishee  had  waived  his  right 
to  raise  it  by  resting  its  defense  solely 
on  the  question  of  non-liability  to  the 
principal    defendant. 

A  judgment  rendered  in  the  circuit 
court  may  be  garnished  in  the  justice's 
court.  Luton  v.  Hoehn,  72  111.  81; 
Jones  v.  St.  Onge,  67  Wis.  520,  30  N. 
W.  927. 

A  judgment  of  the  superior  court 
may  be  garnished  in  the  justice's  court. 
Bore  v.  Dougherty,  72  Cal.  232,  13  Pac. 
621,  1  Am.  St.  Eep.  48. 

19.  U.  S.— Wabash  E.  Co.  v.  Tour- 
ville, 179  TJ.  S.  322,  21  Sup.  Ct.  113, 
45  L.  ed.  210.  la. — Elson  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  154  Iowa  96,  134 
N.  W.  547,  43  L.  E.  A.  (N.  S.)  531. 
Kan. — iSutton  v.  Heinzle,  84  Kan.  756, 
115  Pae.  560,  34  L.  E.  A.  (N.  S.)  238. 
Minn. — Boyle  v.  Musser-Sauntry  Land, 
Logging  &  Mfg.  Co.,  88  Minn.  456,  93 
N.  W.  520,  97  Am.  St.  Eep.  538.  Mo. 
Tourville  v.  Wabash  E.  Co.,  148  Mo. 
614,  50  S.  W.  300,  71  Am.  St.  Eep. 
650,  affirmed,  179  TJ.  S.  322,  21  Sup. 
Ct.  113,  45  L.  ed.  210.  N.  J.— Shinn  v. 
Zimmerman,  23  N.  J.  L.  150,  55  Am. 
Dec.  260.  N.  T.— Heyl  v.  Taylor,  64 
Misc.  31,  117  N.  Y.  Supp.  916.  W.  Va. 
Shrewsbury  v.  Tufts,  41  W.  Va.  212, 
23  S.  E.  692.  Wis.— Eenier  v.  Hurl- 
but,  81  Wis.  24,  50  N.  W.  783,  29  Am. 
St.  Eep.  850,  14  L.  E.  A.  562. 

This  is  true  though  at  the  time  of 
the  garnishment  the  garnishee  has  no 
property  which  can  be  taken  on  execu- 
tion in  the  jurisdiction  where  the  judg- 
ment was  recovered.  American  Bank 
v.  Snow,  9  E.  I.  11,  98  Am.  Dec.  364. 

Where  such  a  judgment  is  satisfied 
without  the  indebtedness  having  been 
fully  paid,  under  an  agreement  that 
the  defendant  is  to  pay  the  balance, 
the  remaining  obligation  is  a  contract 
debt,  and  is  subject  to  garnishment  in 
another  state.  Cutton  v.  Heinzle,  84 
Kan.  756,  115  Pac.  560,  34  L.  E.  A. 
(N.  S.)  238. 

20.  On  attachment  execution.    Fith- 
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A  judgment  rendered  by  a  federal  court  is  not  subject  to  garnishment 
in  a  state  court.21 

Must  Be  a  Valid  Subsisting  Judgment.  —  One  cannot  be  charged  as  gar- 
nishee in  respect  to  a  judgment  which  has  been  discharged  in  any 
manner,  even  though  it  has  not  been  satisfied  of  record.22 

Ownership  of  Judgment.  —  To  warrant  garnishment  of  a  judgment  it 
must  belong  to  the  principal  defendant.23  In  states  where  garnish- 
ment reaches  only  legal,  as  distinguished  from  equitable  debts,  a  judg- 
ment cannot  be  garnished  by  a  creditor  of  one  for  whose  use  it  is  re- 
covered in  the  name  of  another.24 

Effect  of  Liability  to  Execution.  —  By  statute  in  some  states  one  cannot 
be  garnished  for  a  debt  due  by  him  on  a  judgment  so  long  as  he  is 
liable  to  an  execution  thereon.25  In  others  the  issuance  of  an  execution 
upon  the  judgment  during  the  pendency  of  the  garnishment  pro- 
ceedings is  prohibited,  unless  permitted  by  the  court  upon  good  cause 
shown.23  In  some  jurisdictions  a  judgment  may  be  made  the  subject 
of  garnishment  even  though  execution  has  been  issued  thereon,27  and, 


ian  v.  New  York  &  E.  B.  Co.,  31  Pa. 
114.  But  see  Noble  v.  Thompson  Oil 
Oo.,  79  Pa.  364,  21  Am.  Eep.  66.  Com- 
pare Fuller  v.  Foote,  56  Conn.  341,  15 
Atl.  760. 

21.  Henry  v.  Gold  Park  Min.  Co., 
15  Fed.   649. 

Not  in  the  state  courts  of  another 
state.  Loomis  v.  'Carrington,  18  Fed. 
97;  American  Bank  ».  Snow,  9  B.  L 
11,  98  Am.  Dee.   364. 

Contra. — Knebelkamp  v.  Fogg,  55  111. 
App.  563.  ' 

Where  sureties  on  a  supersedeas  bond 
given  in  a  suit  in  a  federal  court  were 
notified  of  the  affirmance  of  the  judg- 
ment against  the  principal  and  that 
the  plaintiff  would  look  to  them  to  pay 
the  same,  it  was  held  that  such  judg- 
ment would  be  enforced  against  them, 
though  they  were  subsequently  sum- 
moned as  trustees  of  the  plaintiff  in 
a  state  court  and  judgment  was  there 
rendered  against  them  by  default.  Eos- 
enstein  v.  Tarr,  51  Fed.  368,  affirmed, 
53   Fed.  112. 

22.  Church  v.  Simpson,  25  Iowa  408. 

On  a  contest  of  the  answer  the  judg- 
ment makes  a  prima  facie  case  against 
the  garnishee,  and  if  he  has  discharged 
it,  it  is  his  duty  to  show  it.  O'Brien 
V.  Liddell,  10  Smed.  &  M.  (Miss.)  371. 

23.  A  judgment  rendered  in  favor  of 
the  principal  defendant  is  not  subject 
to  garnishment  by  his  creditors  where 
it  in  fact  belongs  to  a  third  person, 
where  the  plaintiff  is  not  prejudiced 
by  the  fact  that  it  stands  in  the  de- 
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fendant's  name.  Beaver  Valley  Bank 
v.  Cousins  &  Spooner,  67  Iowa  310, 
25  N.  W.  258.  See  also  Hodson  v.  Mc- 
Connel,  12  III.  170. 

A  judgment  which  has  been  assigned 
cannot  thereafter  be  garnished  at  the 
instance  of  a  creditor  of  the  assignor. 
Cal. — Dore  V.  Dougherty,  72  Cal.  232, 
13  Pac.  621,  1-  Am.  St.  Eep.  48.  la. 
Code,  §3936.  Kan.— Ives  v.  Addison, 
39  Kan.  172,  17  Pae.  797.  Mich. 
Gunaberg  v.  Kent  Circuit  Judge,  42 
Mich.  591,  4  N.  W.  308.  Neb.— Scott 
v.  Eohman,  43  Neb.  618,  631,  62  N.  W. 
46,  47  Am.  St.  Eep.  767. 

24.  Webster  v.   Steele,   75  111.   544. 

25.  Mass. — Bev.  Laws,  c.  189;  §31, 
subsec.  5;  Minn.  Eev.  Laws,  1905, 
§4234,  and  the  following  cases:  Will- 
iams v.  Boardman,  9  Allen  (Mass.)  570; 
Sabin  v.  Cooper,  15  Gray  (Mass.)  532; 
Prescott  v.  Parker,  4  Mass.  170;  Boyle 
v.  Mhisser-Sauntry  Land,  Logging  & 
Mfg.  Co.,  88  Minn.  456,  93  N.  W.  520, 
97  Am.  St.  Eep.  538. 

26.  Kan.— Gen.  St.,  1909,  §5837; 
Jones  v.  St.  Onge,  67  Wis.  520,  30  N. 
W.  927 

A  -fieri  facias  issued  after  an  attach- 
ment of  the  judgment  debt  should  be 
set  aside.  Ulrich  v.  Hower,  156  Pa.  414, 
27  Atl.   243. 

27.  Conn. — Gager  v.  Watson,  11 
Conn.  168.  Del. — Belcher  v.  Grtfbb,  4 
Harr.  461.  El.— Luton  v.  Boehn,  72 
111.  81.  Mich.— People  ex  ret  Griffin  v. 
Potter,  27  Mich.  166.  N.  H.— Blake  V. 
Adams,  64  N.  H.  86,  6  Atl.  482. 
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where  this  is  permitted,  the  execution  will  be  recalled,28  or  stayed  until 
the  garnishment  proceedings  have  been  determined.29 

Effect  of  Appeal It  has  been  held  that  a  judgment  is  not  subject 

to  garnishment  pending  an  appeal  therefrom  with  supersedeas,30  though 
there  is  authority  to  the  contrary,31  especially  where  the  case  stands 
for  trial  de  novo  in  the  appellate  court.32  The  lien  acquired  by  the 
garnishment  is  not  defeated  by  a  subsequent  appeal  from  and  affirm- 
ance of  the  judgment,33  though  the  contrary  is  true  where  the  judg- 
ment is  reversed.34 

25.  Salary  or  Wages.  —  Salary  or  wages  earned  and  payable  to 
the  defendant  is  a  debt  and  is  subject  to  garnishment.35     Unearned 


28.  Blake  v.  Adams,  64  N.  H.  86, 
6  Atl.   482. 

29.  Conn.  Gen.  St.  §896;  Belcher  V. 
Grubb,  4  Harr.   (Del.)   461. 

30.  Waples-Platter  Grocer  Co.  v. 
Texas  &  P.  K.  Co.,  95  Tex.  486,  68  S. 
W.  265,  59  L.  E.  A.  353. 

The  trial  court  has  no  .jurisdiction  to 
entertain  a  garnishment  proceeding  in- 
stituted pending  an  appeal  from  its 
judgment  in  the  main  suit,  where  such 
appeal  operates  to  transfer  the  entire 
case  to  the  supreme  court.  (State  ex  rel. 
Gibson  v.  Superior  Court,  69  Wash.  280, 
124  Pac.  6S6. 

If  there  is  no  supersedeas,  the  appeal 
does  net  preclude  garnishment.  Phil- 
lips v.  Germon,  43   Iowa   101. 

Before  Expiration  of  Time  for  Re- 
hearing.— A  judgment  predicated  upon 
a  certain  demand  is  garnishable  after 
affirmance  thereof  by  an  appellate 
court,  though  the  time  'within  which  a 
motion  for  a  rehearing  could  be  filed 
has  not  yet  expired.  Baley  v.  Hancock 
(Tex.  Civ.  App.),  77  S.  W.  658. 

31.  A  judgment  of  the  circuit  court, 
pending  an  appeal  to  the  superior  court. 
Bell  v.  Wood,  87  Ky.  56,  7  S.  W.  550. 

In  Pennsylvania  the  pendency  of  an 
appeal  does  not  preclude  attachment 
execution,  but  judgment  may  be  rend- 
ered against  the  garnishee,  subject  to 
a  stay  of  execution  and  with  leave  to 
move  to  set  it  aside  in  case  of  a  rever- 
sal.   Woodward  v.  Carson,  86  Pa.  176. 

32.  As  on  appeal  to  the  circuit  court 
from  a  judgment  of  the  justice  court, 
since  the  case  then  stands  simply  as 
an  action  pending  for  the  collection  of 
the  judgment  debt.  St.  Louis,  I.  M. 
&  S.  E.  Co.  ».  Eichter,  48  Ark.  349, 
3  S.  W.  56. 

33.  An  appeal  taken  after  service 
and  before  answer.  D&vis  V.  King 
(Tenn.),  56  8.  W.  1041. 


34.  St.  Joseph  Mfg.  Co.  v.  Miller, 
69  Wis.  389,  34  N.  W.  235. 

35.  Jenkins  v.  Leader  (Ala.  App.), 
62  So.  370;  Montgomery  Candy  Co.  v. 
Wertheimer-Swarts  Shoe  Co.,  2  Ala. 
App.  403,  57  So.  54. 

Probability  of  loss  of  employment 
because  of  garnishment  is  no  valid  ob- 
jection to  same.  Baines  v.  Baines,  138 
G'a.  790,  7'6  S.  E.  SI. 

Exemption. — See  the  title  "Home- 
steads and  Exemptions." 

Enjoining  Successive  Garnishments. 
See  infra,  VI,  B. 

Demand  and  other  conditions  preced- 
ent under  Illinois  statute.  Hurd's  Eev. 
St.,  1909,  c.  62,  §14;  Walker  v.  O'Gara 
Coal  Co.,  140  111.  App.  279;  Boyne  v. 
Vandalia  E.  Co.,  128  111.  App.  191. 

Tho  statute  applies  where  it  is  sought 
to  garnish  the  amount  due  from  his  em- 
ployer to  a  coal  miner  who  is  paid  by 
the  ton  for  coal  mined  by  him.  Walk- 
er v.  O'Gara  Coal  Co.,  140  111.  App. 
279. 

The  statute  does  not  apply  where  the 
defendant  is  a  non-resident.  E.  Jack- 
son &'  Co.  £.  Eepublic  Iron  &  Steel  Co., 
141  III.  App.  453. 

Where  a  minor's  wages  belong  to 
his  parents,  they  cannot  be  garnished 
at  the  instance  of  his  creditors.  Dooley 
v.  Missouri  Pae.  E.  Co.,  45  Mo.  App. 
308. 

Where  not  due  until  the  completion 
of  the  contract  period  they  are  not  gar- 
nishable before  that  time.  Coburn  v. 
Hartford,  3«  Conn.  290;  Hadley  v.  Pea- 
body,  13  Gray  (Mass.)  200;  Warner  v. 
Perkins,  8  Cush.  (Mass.)  518.  But  see 
Ely  v.  Blacker,  112  Ala.  311,  20  So. 
570,  and  supra,  V,  F,  18,  as  to  garnish- 
ment before  maturity  of  debt. 

As  to  wages  of  non-residents,  see 
infra,  VII,  B,  3,   d. 
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salary  or  wages  cannot  be  reached  by  garnishment.36  "Where  the  right 
to  payment  is  contingent,  wages  are  not  garnishable  until  the  contin- 
gency has  happened.37 

Wages  or  salary  payable  in  advance  at  fixed  periods  under  a  contract 
of  employment  for  a  definite  length  of  time  are  not  subject  to  gar- 
nishment so  long  as  they  are  actually  paid  in  advance  at  the  time 
agreed  upon,38  provided  such  contract  is  not  fraudulent  as  to  cred- 
itors.39   If  not  so  paid,  they  then  become  a  debt  due  and  subject  to 


36.  la. — Thomas  v.  Gibbons,  61  Iowa 
60,  15  N.  W.  593.  La.— Humphrey  v. 
Midkiff,  122  La.  939,  48  So.  331,  20  L. 
E.  A.  (N.  8.)  912.  Mo.— Bambrick  V 
Bambriok  Bros.  Const.  Co.,  152  Mo.  App. 
69.  132  S.  W.  322.  N.  H.— Sanborn  v. 
Ward,  64  N.  H.  611,  6  Atl.  27.  Can. 
Central  Bank  v.  Ellis,  20  Ont.  App. 
364. 

Compare  supra,  V,  B,  and  V,  F,  18. 
But  see  Teeter  v.  Williams,  3  B.  Mon. 
(Ky.)  5'62,  39  Am.  Dec.  485. 

Whether  wages  earned  after  service 
of  process  and  before  answer  by  the 
garnishee  are  covered  by  the  writ  de- 
pends upon  the  general  rule,  elsewhere 
discussed  (see  supra,  V,  E,)  as  to  the 
time  at  which  a  claim  becomes  garnish 
able.  See:  HI. — Bliss  v.  Thompson,  31 
111.  359.  Kan. — Burlington  &  M.  B. 
Co.  v.  Thompson,  31  Kan.  180,  1  Pae. 
622,  47  Am.  Eep.  497.  La. — Humphrey 
v.  Midkiff,  122  La.  939,  48  So.  331,  20 
L.  B.  A.  (N.  S.)  912.  Pa.— Tracy  v. 
Bridges,  2  Miles  352.  Tenn. — Van  Fleet 
v.  Stratton,  91  Tenn.  473,  19  S.  W.  428 
(all  holding  the  negative) ;  and  Good- 
win v.  Claytor,  137  N.  C.  224,  49  S. 
E.  173,  107  Am.  St.  Eep.  479,  0.7  L.  E. 
A.   209    (holding   the   affirmative). 

37.  Stee  supra,  V,  F,  19,  and  the  fol- 
lowing cases:  Me. — Norton  v.  Soule, 
75  Me.  3'85;  Williams  v.  Androscoggin 
&  K.  E.  Co.,  36  Me.  201,  58  Am.  Dec. 
742.  Mass. — Daily  v.  Jordan,  2  Oush. 
390.  Va— Baltimore  &  O.  E.  Co.  v. 
Gallahue's  Admrs.,  14  Gratt.  563.  Wis. 
Poster  v.  Singer,  69  Wis.  392,  34  N.  W. 
395,  2  Am.  St.  Eep.   745. 

Where  the  contract  provides  for  a 
forfeiture  of  the  wages  for  a  breach  by 
the  employe,  and  permits  the  employer 
to  pay  at  such  times  as  he  sees  fit,  the 
wages  are  not  garnishable.  Potter  v. 
Gain,  117  Mass.  238. 

38.  Ala. — Archer  v.  People's  Sav. 
Bank,  88  Ala.  249,  7  So.  53;  Alexander 
v.  Pollock  &  Co.,  72  Ala.  137.  Mo. 
Bambrick  v.  Bambrick  Bros.  Const.  Co., 
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152  Mo.  App.  69,  132  S.  W.  322;  Eein- 
hart  v.  Empire  Soap  Co.,  33  Mo.  App. 
24.  Ohio — Martin  v.  Gayle,  2  Disney 
86.  Tenn. — Van  Fleet  v.  Stratton,  91 
Tenn.  473,  19  S.  W.  428. 

Salesman  who  was  allowed  to  retain 
money  collected  by  him  and  to  over- 
draw. Capital  City  Bank  v.  Anderson 
Transfer  Co.   (Tenn.),  36  S.  W.  964. 

Wages  paid  in  advance  to  a  third 
person  pursuant  to  contract  cannot  he 
subjected  in  the  hands  of  the  employer 
though  such  third  person  is  also  a 
servant  of  the  alleged  trustee.  Calla- 
ghan  v.  Pocasset  Mfg.  Co.,  119  Mass. 
173. 

Payment  After  Garnishment. — Where 
the  contract  of  employment  provides 
for  payment  in  advance  for  the  services 
to  be  rendered,  and  it  is  not  shown 
that  it  was  made  in  fraud  of  creditors, 
there  can  be  no  judgment  against  the 
garnishee  on  account  of  money  so  paid 
after  the  notice  of  garnishment.  Mc- 
Donnell v.  Nash-Smith  Tea  &  Coffee  Co., 
150  Mo.  App.  24,  129  S.  W.  479;  Scholz 
v.  Scholz,  135  Mo.  App.  71,  115  S.  W. 
509;  Eein'hart  v.  Empire  Soap  Co.,  33 
Mo.  App.  24. 

39.  Bambrick  v.  Bambrick  Bros. 
Const.  Co.,  152  Mo.  App.  69,  132  S.  W. 
322;  Barnes  v.  William  W&ltke  &  Co., 
135  Mo.  App.  488,  116  S.  W.  7;  Scholz 
v.  Scholz,  135  Mo.  App.  71,  115  S.  W. 
509;  Dinkins  V.  Crunden-Martin  'Wood- 
enware  Co.,  91  Mo.  App.  209;  Reinhart 
v.  Empire  Soap  Co.,  33  Mo.  App.  24. 

That  it  was  made  to  hinder  the  de- 
fendant's creditors  must  be  shown  in 
some  manner  by  evidence.  Keinhart 
v.  Empire  Soap  Co.,  33  Mo.  App.  24. 

That  the  agreement  to  pay  in  ad- 
vance was  made  to  prevent  garnishment 
to  pay  an  existing  debt  does  not  render 
it  fraudulent  so  as  to  permit  garnish- 
ment. Capital  City  Bank  v.  Anderson 
Transfer  Co.  (Tenn.),  36  S.  W.  964; 
Van  Vleet  v.  Stratton,  91  Tenn.  Hi, 
19  S.  W.  428. 
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garnishment.40  The  same  has  been  held  to  be  true  as  to  advance  pay- 
ments made  before  the  service  of  the  garnishment  process,  though 
there  is  no  contract  requiring  such  payment.41  The  garnishee  is  not 
relieved  from  liability  by  making  payments  in  advance  after  service 
of  the  writ,  if  an  agreement  to  pay  in  advance  was  not  made  before 
such  service.42 

26.    Salaries  of  Public  Officers.  —  The  salaries  of  public  officers 
are  generally  exempt  from  garnishment,43  though  the  contrary  is  true 


40.  Gray  v.  Perry  Hardware  Co., 
Ill  Ala.  532,  20  So.  #68;  Archer  v. 
People's  Sav.  Bank,  88  Ala.  249,  7  So. 
58. 

41.  Odum  &  Cochran  v.  Macon  &  B. 
R.  Co.,  118  Ga.  792,  45  S.  E.  619. 

Even  Though  the  Garnishee  Had  no 
legal  Eight  To  Pay  in  Advance. — A 
city  garnished  in  respect  to  the  salary 
of  one  of  its  employes  will  be  dis- 
charged, where  the  latter  has  been  paid 
for  his  services  in  advance  before  serv- 
ice on  the  garnishee,  though  the  city 
had  no  right  to  pay  him  the  money,  or 
he  to  receive  it,  before  the  first  of  the 
month.  Melin  v.  Stuart,  119  Minn.  539, 
138  N.  W.   281. 

42.  Bambrick  v.  Bambrick  Bros. 
Const.  Co.,  152  Mo.  App.  69,  132  S.  "W. 
322. 

43.  State  Officers. — A|rk. — MeMeek- 
in  v.  State,  9  Ark.  553.  La.— "Wild  v. 
Ferguson,  23  La.  Ann.  752.  Tenn. 
Bank  of  Tenn.  v.  Dibrell,  3  Sneed  379. 

On  grounds  of  public  policy.  Sand- 
ers &  Walker  v.  Herndon,  122  Ky.  760, 
98  S.  "W.  14,  5  L.  B.  A.  (N.  S.)  1072; 
Divine  v.  Harvie,  7  B.  Mon.  (Ky.)  439, 
18  Am.  Dec.  194.  See  Dickinson  v. 
Johnson,  110  Ky.  236,  61  S.  W.  267, 
96  Am.  St.  Rep.  434,  54  L.  R.  A.  566. 

"As  the  state  cannot  be  sued  nor 
made  a  garnishee,  parties  will  not  be 
allowed  to  evade  this  inhibition  by  ig- 
noring the  state  in  their  suits  and  pro- 
ceeding directly  against  the  public  offi- 
cer having  the  custody  of  the  moneys 
sought  to  be  reached."  Rodman  v. 
Mussehnan,  12  Bush  (Ky.)  354,  23  Am. 
Bep.  724. 


-=8. — Farmers'  Bank  w.  Ball,  2 
Penne.  (Del.)  374,  46  Atl.  751. 

County  Officers. — Pees  or  commis- 
sions due  a  county  assessor.  Pruitt  v. 
Armstrong,   56  Ala.   306. 

'Commissions  due  a  county  treasurer. 
Eoesch  v.  "W.  B.  Worthen  &  Co.,  96  Ark. 
482,  130  S.  W.  551. 

Salary  of  a  deputy  sheriff.     Oliver, 


Finnie  &  Co.  v.  Athey,  11  Lea  (Tenn.) 
149. 

Municipal  Officers. — Ga. — Holt  v.  Ex- 
perience, 26  Ga.  113.  Md. — Keyser  v. 
Bice,  47  Md.  203,  28  Am.  Rep.  448; 
Mayor,  etc.  of  Baltimore  v.  Boot,  8  Md. 
95,  63  Am.  Dec.  692.  Mo.— Geist  v. 
City  of  St.  Louis,  156  Mo.  643,  57  S.  W 
766,  79  Am.  St.  Rep.  545;  Hawthorn  v. 
City  of  St.  Louis,  11  Mo.  59,  47  Am. 
Dec.  141.  N.  J. — Mayor,  etc.  of  Jersey 
City  v.  Horton,  38  N.  J.  L.  88.  Tenn. 
Baird  v.  Rogers,  95  Tenn.  492,  32  S. 
W.   630. 

City  Marshal. — McLellan  v.  Young, 
54  Ga.  399,  21  Am.  Rep.  276. 

Wages  or  Salary  of  Police  Officer. 
Mayor,  etc.  of  Mobile  v.  Rowland  &  Co., 
20  Ala.  498. 

The  treasurer  of  a  municipal  corpor- 
ation cannot  be  garnished  for  salary 
due  a  policeman,  though  the  latter 's 
account  has  been  audited  and  the  treas- 
urer has  money  in  his  hands  applicable 
to  its  payment,  and  nothing  remains  to 
be  done  but  to  pay  it  over.  Triebel  v. 
Colburn,   64  111.   376. 

School  Teachers. — M.  A.  Hightower 
&  Co.  v.  Slaton,  54  Ga.  108,  21  Am.  Rep. 
27.3.  See  111. — Bivens  v.  Harper,  59  111. 
21;  Millison  v.  Fisk,  43  111.  112.  Mich. 
School  Dist.  v.  Gage,  39  Mich.  484. 
Pa.— Bulkley  v.  Eekert,  3  Pa.  368,  45 
Am.  Dec.  650.  Salary  due  a  school 
teacher  from  the  state.  Tracy  &  Loyd 
v.    Hornbuckle,     8     Bush     (Ky.)     336. 

Contra. — A  school  teacher  is  not  a 
public  officer  within  the  meaning  of  this 
rule.  Seymour  v.  Over-River  School 
Dist.,  53  Conn.  502,  3  Atl.  652. 
-  Colorado.— Ann.  Code,  1910,  §131,  per- 
mitting the  garnishment  of  municipal 
corporations  in  the  same  manner  as 
private  corporations  and  individuals, 
does  not  authorize  the  garnishment  of 
such  a  corporation  for  the  salary  of 
one  of  its  officers,  since  its  liability  in 
such  case  is  not  a  debt.  Troy  Laundry 
&  Mach.  Co.  v.  City  of  Denver,  11  Colo. 
App.  368,  5'3  Pac.  256;  Lewis  v.  City  of 
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in  some  states  as  to  the  salaries  of  officers  of  municipalities,44  and 
counties.45  Statutes  in  some  states  expressly  permit  garnishment  of 
the  salaries  of  all  public  officers.46  Where  such  -exemption  exists,  it 
may  he  invoked  by  the  officer.47 

27.    Real  Property.  —  As  a  general  rule  real  estate  is  not  subject 
to  garnishment,48  except  where  the  statute  expressly  so    provides." 


Denver,  9  Colo.  App.  328,  48  Pac.  317. 

Executors  and  administrators  are  not 
public  officers  within  this  rule.  Sand- 
ers &  Walker  v.  Herndon,  122  Ky.  760, 
93  S.  W.  14,  5  L.  R.  A.   (N.  S.)   1072. 

As  to  the  garnishment  of  executors 
and  administrators  generally,  see  infra, 
V,  F,   47. 

Garnishment  of  State,  Counties,  etc. 
See  supra,  V,  F,  2  and  3. 

44.  City  of  Newark  v.  Funk  &  Bro., 
15  Ohio  St.  462. 

It  is  not  contrary  to  public  policy. 
Hodman  v.  Musselman,  12  Bush  (Ky.) 
354,  23  Am.  Rep.  724. 

In  Dunkley  v.  City  of  Marquette,  157 
Mich.  339,  122  N.  W.  126,  a  decision 
that  Pub.  Acts  1903,  No.  73,  permitting 
municipal  corporations  to  be  proceeded 
against  as  garnishees  in  justice's 
courts,  authorized  the  garnishment  of  a 
municipality  in  respeet  to  salary  due 
a  municipal  officer,  was  affirmed  by 
an  equally  divided  court. 

45.  Adams  v.  Tyler,  121  Mass.  380. 

Money  due  a  deputy  sheriff  for  serv- 
ices and  expenses.  Waterbury  v.  Board 
of  Comrs.,  10  Mont.  515,  26  Pac.  1002, 
24  Am.  St.  Rep.  67. 

46.  See  the  statutes  of  the  various 
states,  and  the  following:  Cal.— Code 
Civ.  Pro.,  §710,  providing  for  filing  a 
transcript  of  a  money  judgment  with 
the  state  controller  or  auditor  of  any 
city  indebted  to  the  judgment  debtor, 
applies  to  the  salaries  of  all  officers 
as  to  which  its  application  is  not  in- 
hibited by  reason  of  some  inhibition 
of  the  constitution.  Lawson  v.  Lawson, 
158  Cal.  446,  111  Pac.  354.  It  applies 
at  least  to  the  salaries  of  all  officers 
whose  salaries  are  not  fixed  by  a  pro- 
vision of  the  constitution.  Payne  v. 
Baehr,  153  Cal.  441,  95  Pac.  895;  Rup- 
erich  v.  Baehr,  142  Cal.  190,  76  Pac. 
782.  There  is  nothing  in  the  consti- 
tution, prohibiting  its  application  to  sal- 
aries or  fees  of  justices  of  the  peace. 
Lawson  v.  Lawson,  158  Cal.  446,  111 
Pac.  354.  Minn. — Rev.  Laws,  1905, 
§4237.  The  rule  was  otherwise  before 
the  adoption  of  the  statute.  Mitchell 
v.  Miller,  95  Minn.  62,  103  N.  W.  716. 
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The  fees  of  the  surveyor  general  of 
logs  and  lumber,  although  they  are 
paid  by  the  particular  parties  for  whom 
his  official  services  are  performed.  Sex- 
ton v.  Brown,  72  Minn.  371,  75  N.  W. 
600.  Ore. — Graf  v.  Wilson,  62  Ore.  476, 
125  Pac.  1005.  Prior  to  the  passage  of 
the  statute  a  contrary  rule  prevailed  as 
to  the  salaries  of  state  officers.  Keene 
v.  Smith,  44  Ore.  525,  75  Pac.  1065. 
Utah.— Oomp.  Laws,  1907,  §3113. 

In  Illinois  the  act  of  May  11,  1905 
(Laws  1905,  p.  285)  is  unconstitutional. 
Badenoch  v.  City  of  Chicago,  222  HI. 
71,   78  N.  B.  31. 

47.  Baird  v.  Rogers,  95  Tenn.  492, 
32  S.  W.  630.    But  see  supra,  V,  F,  3. 

Where  he  has  ceased  to  be  an  em- 
ploye of  the  town,  and  has  recovered 
judgment  against  it  for  the  amount 
due  him,  he  cannot  insist  upon  such 
exemption  to  prevent  garnishment  of 
such  judgment,  where  the  town  does 
not  object.  Baird  v.  Rogers,  95  Tenn. 
492,  32  S.  W.  630. 

48.  Ala. — Marston  v.  Carr,  16  Ala. 
325.  la. — Boyle  v.  Maroney,  73  Iowa 
70,  35  N.  W.  145,  5  Am.  St.  Rep.  657. 
Me. — Plummer  v.  Rundlett,  42  Me.  365. 
Mass.— Gore  V.  Clisby,  8  Pick.  555. 
Minn. — See  Banning  v.  Sibley,  3  Minn. 
389.  N.  H. — Heywood  v.  Brooks,  47  N, 
H.  231;  Wright  v.  Bosworth,  7  N.  H. 
590. 

Real  estate  conveyed  in  fraud  of 
creditors  cannot  be  so  reached  at  the 
instance  of  a  creditor  of  the  grantor. 
Risley  v.  Welles,  5  Conn,  431 ;  Boyle  v. 
Maroney,  73  Iowa  70,  35  N.  W.  145,  5 
Am.  St.  Rep.  657.  See  Banning  V. 
Sibley,  3  Minn.  389. 

Land  held  in  trust  for  the  defend- 
ant. Exr.  of  Doane  v.  Doane,  46  Vt. 
485. 

49.  V.  S.— Graighle  v.  NotnaglS,  1 
Pet.  C.  C.  245,  10  Fed.  Cas.  No.  5,679. 
111.— Staaland  v.  Thompson,  122  111.  App. 
109.    Kan.— Gen.  St.,  1909^  §§5821,  5826, 

5827.     Pa Hayes  v.  Gillespie,  35  Pa. 

155.  Wis.— Bates  v.  Chicago,  M.  &  St. 
P.  R.  Co.,  60  Wis.  296,  19  N.  W.  72, 
50  Am.  Rep.  369. 


GARNISHMENT 


433 


Debts  arising  out  of  transactions  in  realty  may  be  garnished,  however.50 
28.  Corporate  Stock  and  Unpaid  Subscriptions.  —  As  a  general 
rule  shares  of  stock  issued  by  a  corporation  to  a  stockholder  cannot 
be  reached  by  garnishment  proceedings  against  the  corporation,61 
though  there  is  authority  to  the  contrary.52  Statutes  in  several  of  the 
states  expressly  provide  for  the  garnishment  of  the  corporation  under 
such  circumstances.53  The  rule  prohibiting  garnishment  has  been  held 
not  to  apply  as  to  shares  for  which  certificates  have  not  been  issued.5* 


50.  Wright  v.  Bosworth,  7  N.  H.  590. 
Rent  Due  Under  a  Lease. — Eowell  ». 

Felker,  54  Vt.  526. 

Purchase  Price  of  Property  Sold. 
First  Nat.  Bank  v.  Brainerd,  28  Fed. 
917. 

51.  Ala. — Planters  &  Merchants 
Bank  v.  Leavens,  4  Ala.  753.  Ga. — Boss 
v.  Boss,  25  Ga.  297.  la. — Mooar  v. 
Walker,  46  Iowa  164.  See  Younkin  v. 
Collier,  47  Fed.  571. 

"In  such  a  case  the  corporation  can- 
not be  said  either  to  be  indebted  to  its 
stockholder  or  to  have  in  its  posses- 
sion any  property  or  effects  belonging 
to  him."  Pease  v.  Chicago  Crayon  Co., 
235  111.  391,  85  N.  E.  619,  18  L.  B.  A. 
(N.  S.)  1158. 

Not  in  the  absence  of  express  statu- 
tory authority.  Foster  v.  Potter,  3>7  Mo. 
525. 

Not  by  attachment  execution  in  Penn- 
sylvania. Gundry  v.  Beakirt,  173  Fed. 
167. 

Where  the  certificate  has  been  issued. 
Chicago  Crayon  Co.  v.  Pease,  138  111. 
App.  513. 

Certificates  of  membership  in  a  board 
of  trade  which  are  in  possession  of  the 
defendant.  Netter  v.  Chicago  Board  of 
Trade,  12  111.  App.  607. 

Where  corporate  stock  is  attached 
under  the  statute,  the  corporation  is 
not  summoned  and  does  not  answer 
as  garnishee,  since  it  has  no  interest 
in  the  seizure  of  the  stock  as  the  prop- 
erty of  the  stockholder,  the  shares  of 
stock  not  being  property  in  the  hands 
of  the  corporation  due  the  defendant 
for  the  delivery  of  which,  under  gar- 
nishment, it  could  be  held  liable.  Fow- 
ler v.  Dickson,  1  Boyce  (Del.)  113,  T4 
Atl.  601. 

The  giving  of  the  certificate  required 
by  the  statute  in  such  case  is  sufficient. 
Fowler  v.  Dickson,  1  Boyce  (Del.)  113, 
74  Atl.  601;  Mann  v.  Peer,  4  Penne. 
(Del.)  279,  55  Atl.  335. 

52.  Shares  in  an  incorporated  joint 
stock  company.     Chesapeake   &  O.  B. 


Co.  v.  Paine  &  'Co.,  29  Gratt.  (Va.)  502. 
See  also  Shenandoah  V.  B.  Co.  v.  Grif- 
fith, 716  Va.  913. 

A  co-operative  bank  may  be  charged 
as  trustee  in  respect  to  the  withdrawal 
value  of  the  principal  defendant's 
shares  therein.  Atwood  v.  Dumas,  149 
Mass.  167,  21  N.  E.  236. 

53.  Ind.— Burns'  Ann.  St.,  1908,  §§ 
966,  968.  Ky. — Boswell  v.  Citizens'  Sav. 
Bank,  123  Ky.  485,  96  S.  W.  797.  Neb. 
Farmers'  &  Merchants'  Nat.  Bank  v. 
Mosher,  63  Neb.  130,  88  N.  W.  552,  on 
rehearing,  68  Neb.  713,  724,  94  N.  "W. 
10O3,  100  N.  W.  133.  The  garnishment 
will  impound  the  whole  interest  of  the 
stockholder  in  the  property  and  rights 
of  the  corporation,  including  dividends 
upon  the  stock  declared  while  the  pro- 
ceedings are  pending.  Ohio. — Norton 
v.  Norton,  43  Ohio  St.  509,  522,  3  N.  E. 
348;  National  Bank  v.  Lake  Shore  & 
M.  S.  B.  Co.,  21  Ohio  St.  221.  Tex. 
Barrell  v.  Mexico  Cattle  Co.,  73  Tex. 
612,  11  S.  W.  863;  Baker  v.  Wasson,  53 
Tex.  150.  W.  Va. — Lipscomb  v.  Con- 
don, 56  W.  Va.  416,  49  S.  E.  392,  107 
Am.  St.  Eep.  938,  67  L.  E.  A.  670. 

Pledged  Stock. — The  equitable  inter- 
est of  the  debtor  may  be  seized  by  such 
a  garnishment,  as  where  he  has  pledged 
the  stock.  Norton  v.  Norton,  43  Ohio 
St.  509,  522,  3  N.  E.  348. 

The  interest  of  the  pledgor  of  cor- 
porate stock  may  be  reached  by  garnish- 
ing the  corporation  where  the  stock 
has  not  been  transferred  on  the  books 
of  the  company  and  the  pledgee  has  not 
exercised  his  power  of  sale.  Norton  v. 
Norton,  43  Ohio  St.  509,  3  N.  E.  348. 

The  rights  acquired  by  the  garnish- 
ment of  the  corporation  in  such  case 
takes  precedence  over  those  acquired 
by  the  subsequent  garnishment  of  the 
pledgee.  Norton  v.  Norton,  43  Ohio 
St.  509,  3  N.  E.  348. 

Dividends  made  and  not  paid  follow 
the  stock.  Norton  v.  Norton,  43  Ohio 
St.  509,  3  N.  E.  348. 

54.  Their  issuance  and  the  disposi- 
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The  right  to  garnish  a  third  person  having  possession  of  certificates  of 
stock  belonging  to  the  principal  defendant  is  treated  in  another 
section.55 

Unpaid  Subscriptions.  —  A  creditor  of  a  corporation  may,  as  a  rule 
subject  by  garnishment  any  unpaid  balance  due  it  by  a  stockholder 
on  his  stock.56  In  order  to  charge  the  corporation  it  must  appear  that 
there  is  something  due  it57  for  which  it  may  maintain  an  action.58  In 
some  jurisdictions  garnishment  may  lie  though  the  subscription  is 


tion  of  them  may  be  controlled  by  the 
court.  Illinois  Anglo- American.  Stor- 
age Battery  Oo.  v.  Long,  41  111.  App. 
333. 

55.  See  infra,  V,  F,  32,  33. 

56.  Ala. — Montgomery  Iron  Works 
v.  Roman,  147  Ala.  434,  41  So.  811.  la. 
Langford  &  Orton  v.  Ottumwa  Water 
Power  Co.,  59  Iowa  283,  13  N.  .W.  303. 
Miss. — Scott  v.  Windham,  73  Miss.  76, 
16  So.  206.  Mo. — Simpson  v.  Reynolds, 
71  Mo.  594;  Hannah  v.  Moberly  Bank, 
67  Mo.  678.  Neb.— Bohrer  v.  Adair,  61 
Neb.  824,  86  N.  W.  495.  N.  Y.— See 
Seymour  v.  Sturgess,  26  N.  Y.  134.  Ore. 
A  due  and  unpaid  call  or  assessment. 
Faull  v.  Alaska  Gold  &  Silver  Min.  Co., 
14  Fed.  657.  Pa. — Peterson  v.  Sinclair, 
83  Pa.  250.  Tenn. — As  to  garnishment 
in  equity,  see  Doak  v.  Stahlman,  58 
S.  W.  741. 

A  creditor  of  a  corporation  may 
reach  by  garnishment  a  stockholder's 
unpaid  subscription  for  stock  for  -which 
the  latter  has  given  his  note  to  the 
corporation.  Woolridge  v.  Holmes,  78 
Ala.  568. 

In  Illinois. — "Whenever  any  action  is 
brought  to  recover  any  indebtedness 
against  the  corporation,  it  shall  be  com- 
petent to  proceed  against  any  one  or 
more  stockholders  at  the  same  time  to 
the  extent  of  the  balance  xmpaid  by 
such  stockholders  upon  the  stock  owned 
by  them,  respectively,  whether  called 
in  or  not,  as  in  cases  of  garnishment." 
Hurd's  Rev.  St.,   1909,   c.   32,   §8. 

The  proceeding  may  be  either  con- 
current with  the  original  suit,  as  in 
cases  of  attachment,  or  subsequent 
thereto  after  judgment  and  execution. 
Parmelee  v.  Price,  208  111.  544,  70  N. 
E.  725,  affirming  105  HI.  App.  271; 
World's  Fair  Excursion  Co.  v.  Gasch, 
162  111.  402,  44  N.  E.  724,  reversing  59 
HI.  App.  391;  Coalfield  Co.  v.  Peck,  98 
111.  139;  Pease  v.  Underwriter's  Union, 
1  111.  App.  28<7. 
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If  the  garnishment  proceeding  is  in- 
stituted at  the  time  of  commencing  suit 
against  the  corporation,  the  procedure 
is  the  same  as  in  garnishment  by  attach- 
ment, and  hence  no  affidavit  against  the 
garnishee  is  necessary.  World's  Pair 
Excursion  Co.  v.  Gasch,  162  111.  402,  44 
N.  E.  724,  reversing  59  111.  App.  391. 

May  be  garnished  where  a  call  has 
been  made,  and  due  notice  thereof 
given.  Meints  v.  East  St.  Louis  Co- 
operative Rail  Mill  Co.,  89  El.  48. 

57.  Trotter  Bros.  v.  Blount,  162  Ala. 
289,  50  So.  130;  Simpson  v.  Eeynolds, 
71  Mo.  594;  Hannah  v.  Moberly  Bank, 
67  Mo.  678. 

A  purchaser  of  stock  from  one  to 
whom  it  was  originally  issued  cannot 
be  held  as  garnishee  by  a  creditor  of 
the  corporation  unless  it  is  shown  that 
his  vendor  did  not  pay  in  full  for  the 
stock.  It  is  immaterial  in  such  case 
what  the  purchaser  paid  his  vendor  for 
the  stock.  Trotter  Bros.  v.  Blount,  162 
Ala.  289,  50  So.  130. 

58.  Parmelee  v.  Price,  208  HI.  544, 
70  N.  E.  725. 

Garnishment  will  not  lie  where  the 
right  of  the  corporation  to  recover  the 
subscription  is  barred  by  limitations. 
Brown  v.  Union  Ins.  Co.,  3  La.  Ann. 
177. 

The  remedy  is  not  available  where 
the  stock  has  been  fully  paid  for  by 
the  transfer  of  property  at  a  fictitious 
valuation.  Nicrosi  v.  Irvine,  102  Ala. 
648,  15  So.  429,  48  Am.  St.  Rep.  92; 
Parmelee  v.  Price,  208  111.  544,  70  N. 
E.  725,  affirming  105  HI.  App.  271. 

In  Alabama,  however,  the  creditor 
may  garnish  without  regard  to  whether 
or  not  the  corporation  could  maintain  a 
suit  against  the  stockholder  for  such 
subscription.  Code,  1907,  §4311;  Mont- 
gomery Iron  Wks,  v,  Roman,  147  Ate. 
434,  41  SO,  811. 
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payable  only  on  call,  and  no  call  has  been  made,59  though  the  general 
role  is  to  the  contrary.60 

29.  Insurance.  —  a.  Fire  Insurance.  —  The  insurer  may  be  gar- 
nished for  money  due  under  a  fire  insurance  policy  after  a  loss  has 
occurred,  provided  all  conditions  precedent  to  its  liability  have  been 
performed  and  the  claim  of  the  insured  is  in  no  way  contingent.61 

Proofs  of  Loss.  —  Generally,  where,  under  the  terms  of  the  policy 
proofs  of  loss  are  a  condition  precedent  to  the  insurer's  liability,  gar- 
nishment will  not  lie  until  they  have  been  furnished,62  or  waived,83 
though  there  is  authority  to  the  contrary.64 

Adjustment  of  Loss.  — In  some  states  the  insurer  may  be  garnished 
before  the  loss  has  been  adjusted,65  while  in  others  a  contrary  rule 
prevails.66 


59.  In  Mississippi,  where  the  cor- 
poration is  insolvent.  iScott  v.  Wind- 
ham, 73  Miss.  76,  16  So.  206. 

In  Pennsylvania. — Attachment  exe- 
cution, where  the  corporation  is  in- 
solvent. In  re  Glen  Iron  Works,  17  Fed. 
324.  See  Hays  v.  Lycoming  Fire  Ins. 
Co.,  99  Pa.  621. 

60.  Ala. — Even  though  the  corpor- 
ation is  insolvent,  since  debt  would  not 
lie.  Teague,  Bennett  &  Co.  v.  Lo  Grand, 
85  Ala.  493,  5  So.  287.  Colo.— Since 
under  the  statute  he  is  not  required  to 
pay  until  a  specified  time  after  -demand 
therefor.  The  creditor's  remedy  is  by 
a  proper  proceeding  in  equity.  Uni- 
versal Fire  Ins.  Oo.  v.  Tabor,  16  Colo. 
531,  27  Pac.  890.  La.— Brown  v.  Un- 
ion Ins.  Co.,  3  La.  Ann.  177.  Mo. 
Simpson  n>.  Reynolds,  71  Mo.  594;  Han- 
nah v.  Moberly  Bank,  67  Mo.  678.  Nev. 
MeKelvey  v.  Crockett,  18  Nev.  238,  2 
Pac.  386. 

61.  111. — Hanover  Fire  Ins.  Co.  v. 
Connor,  20  HI.  App.  297.  Kan.— Chip- 
man  v.  Carroll,  53  Kan.  163,  35  Pac 
1109,  25  L.  E.  A.  305.  Minn.— S.  E. 
Olson  Co.  <v.  Brady,  76  Minn.  8,  78  N. 
W.  864.  Miss.— Meridian  Land  &  In- 
dustrial Co.  v.  Ormond,  82  Miss.  758, 
35  So.  179;  Crescent  Ins.  Co.  v.  Moore, 
63  Miss.  419. 

Not  where,  prior  to  the  garnishment, 
the  policy  had  been  declared  void  for 
breach  of  a  condition  by  the  insured. 
Victor  v.  Hartford  Fire  Ins.  Co.,  33  Iowa 
210.  ' 

Waiver  of  Conditions. — Non-perform- 
ance of  a  condition,  as  one  requiring 
appraisal,  does  not  prevent  garnish- 
ment where  the  same  has  been  waived. 
Glens  Falls  Ins.  Co.  v.  Hite,  83  111. 
App.  549. 

Contract      Limitations.— The      com- 


mencement of  garnishment  proceedings 
precludes  the  running  of  the  contract 
limitation  as  to  the  time  within  which 
suit  must  be  brought  on  the  policy. 
Harris  v.  Phoenix  Ins.  Co.,  35  Conn. 
310. 

62.  U.  S. — Lovejoy  v.  Hartford  Fire 
Ins.  Co.,  11  Fed.  63.  Me. — Niekerson  v. 
Nickerson,  80  Me.  100,  12  Atl.  880; 
Davis  v.  Davis,  49  Me.  382.  Minn. 
Gies  v.  Bechtner,  12  Minn.  279.  Wis, 
Dowling  v.  Lancashire  Ins.  Co.,  89  Wis. 
96,  '61  N.  W.  76. 

Proofs  Must  Be  Condition  Precedent. 
Hanover  Fire  Ins.  Co.  v.  Connor,  20 
111.  App.  297. 

Where  examination  of  insured  under 
oath  is  a  condition  precedent  to  liabil- 
ity. Harris  *.  Phoenix  Ins.  Co.,  35 
Conn.  310. 

63.  Lovejoy  v.  Hartford  Fire  Ins. 
Co.,  11  Fed.  63;  Niekerson  v.  Nickerson, 
80  Me.  100,  12  Atl.  880. 

64.  Phenix  Ins.  Co.  v.  Willis,  70  Tex. 
12,  6  S.  W.  825,  8  Am.  St.  Eep.  566. 

If  the  insured  fails  to  furnish  proofs, 
the  attaching  creditor  may  do  so. 
Northwestern  Insurance  Co.  v.  Atkins, 
3  Bush  (Ky.)   328,  96  Am.  Dec.  239. 

65.  Conn. — Knox  v.  Protection  Ins. 
Co.,  9  Conn.  430,  25  Am.  Dec.  33.  111. 
Glens  Falls  Ins.  Co.  v.  Hite,  83  111. 
App.  549;  Hanover  Fire  Ins.  Co.  v.  Con- 
nor, 20  111.  App.  297.  Miss. — Crescent 
Ins.  Co.  v.  W.  E.  Moore  &  Co.,  63  Miss. 
419.  N.  C. — Sexton  v.  Phenix  Ins.  Co., 
132  N.  C.  1,  43  S.  E.  479.  Pa.— Girard 
Fire  &  M.  Ins.  Co.  id.  Field,  Merritt  & 
Co.,  45  Pa.   129. 

66.  Katz  &  Barnett  v.  Sorsby,  34 
.La.  Ann.  588;  Bucklin  v.  Powell,  60  N. 
H.  119. 

Until  adjustment  the  claim  is  unliqui- 
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Option  To  Replace  or  Rebuild  Destroyed  Property. —  In  some  States  it  is 
held  that  if  the  policy  gives  to  the  insurer  the  option  to  rebuild  or 
replace  the  destroyed  property  instead  of  paying  the  amount  of  the 
loss  in  cash,  its  indebtedness  to  the  insured  is  contingent,  and  it  can- 
not be  garnished  until  after  the  expiration' of  the  time  given  it  within 
which  to  elect.67  In  other  states  it  is  held  that  such  an  option  does 
not  preclude  garnishment.68  In  any  event,  garnishment  will  lie  where 
the  option  is  not  exercised  within  the  time  limited  by  the  policy.69 

b.  Indemnity  Insurance.  —  The  insurer  may  be  garnished  for  the 
amount  due  on  an  indemnity  policy  where  all  conditions  precedent 
to  its  liability  to, the  insured  have  been  performed.70 

c.  Life  Insurance.  —  The  insurer  may  be  garnished  for  the  amount 
due  on  a  life  insurance  policy  by  the  creditors  of  the  beneficiary  after 
the  death  of  the  insured,71  or  during  his  lifetime  by  his  creditors  as 
to  any  amounts  due  him,72  provided,  however,    that   all   conditions 


dated.     McKean  <c.  Turner,  45  N.  H. 
203. 

67.  Mass. — Godfrey  v.  Macomber,  128 
Mass.  188.  Mich. — Martz  v.  Detroit  F. 
&  M.  Ins.  Co.,  28  Mich.  201.  Wis. 
Bowling  v.  Lancashire  Ins.  Co.,  89  Wis. 
96,  61  N.  W.  76. 

If  it  elects  to  rebuild,  then  it  is  no 
longer  indebted  to  the  insured  and  is 
not  subject  to  garnishment.  Hurst, 
Purnell  &  Co.  v.  Home  Protection  Fire 
Ins.  Co.,  81  Ala.  174,  1  So.  209;  Stone 
v.  Mutual  Fire  Ins.  Co.,  74  Md.  979,  22 
Atl.  1051,  14  L.  R.  A.  648. 

In  the  absence  of  a  motion  to  hold 
the  garnishee  until  it  is  ascertained 
whether  in  truth  and  good  faith  it  has 
elected  to  rebuild,  and  whether  it  does 
actually  rebuild,  it  is  not  error  to  dis- 
charge the  garnishee  on  an  answer  al- 
leging such  an  election.  Hurst,  Pur- 
nell &  Co.  v.  Home  Protection  Fire  Ins. 
Co.,  81  Ala.  174,  1  So.  209. 

As  to  Contingent  Debts  and  Interests. 
■See  supra,  V,  F,  19. 

As  to  Debts  Payable  in  Commodities 
or  Services.— See  swpra,  V,  F,  20. 

68.  Hanover  Fire  Ins.  Co.  v.  Connor, 
20  111.  App.  297. 

The  option  of  the  insurer  is  not  de- 
stroyed by  the  attachment  under  such 
circumstances,  since  the  attachment 
merely  operates  by  way  of  assignment 
of  the  debtor's  rights  to  the  creditor, 
and  is  subject  to  all  the  equities  exist- 
ing against  him.  Girard  Fire  &  M. 
Ins.  Co.  v.  Field,  Merritt  &  Co.,  45  Pa. 
129. 

69.  Hanover  Fire  Ins.  Co.  v.  Con- 
nor,  20   111.   App.   297;    Girard  Fire   & 
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M.  Ins.  Co.  v.  Field,  Merritt  &  Co.,  45 
Pa.  129.    See  supra,  V,  E. 

70.  Minn. — Patterson  v.  Adan,  119 
Minn.  308,  138  N.  W.  281;  Anoka  Lumb. 
Co.  v.  Fidelity  &  C.  Co.,  63  Minn.  286, 
65  N".  W.  353,  30  L.  E.  A.  689.  Pa, 
Fritchie  v.  Miller's  Pa.  Extract  Co., 
197  Pa.  401,  47  Atl.  351.  Wis.— Hoven 
v.  Employers'  Liability  Assur.  Corp.,  93 
Wis.  201,  67  N.  W.  46,  32  L.  E.  A.  388. 

Compare  Frye  v.  Bath  Gas  &  Elee. 
Co.,  97  Me.  241,  54  Atl.  395,  94  Am. 
St.  Eep.  500,  59  L.  E.  A.  444. 

Where  payment  by  the  assured  of  a 
judgment  against  it  is  a  condition 
precedent  to  the  liability  of  the  insur- 
er, it  cannot  be  garnished  prior  to 
such  payment.  Allen  v.  Aetna  Life 
Ins.  Co.,  145  Fed.  881,  76  C.  C.  A 
265.  7  L.  R.  A.  (N.  S.)  958,  affirming 
137  Fed.  136. 

71.  Meyer  v.  Supreme  Lodge,  K.  & 
L.  H.,  72  Mo.  App.  350. 

Provided  the  same  is  not  exempt.  See 
the  title  "Homesteads  and  Exemp- 
tions." 

72.  The  amount  due  the  insured  dur- 
ing  his  lifetime  on  an  endowment  policy 
may  be  garnished  when  the  same  is  due 
and  payable.  Levy  &  Co.  v.  Van  Hagen, 
69  Ala.  17. 

Where  the  policy  is  payable  to  in- 
sured's personal  representatives  on  Ma 
death  the  insurer  may  not  be  garnished 
by  creditors  of  the  insured  during  his 
lifetime,  though  he  'dies  pending  the 
proceedings.  Day  v.  New  England 
Life  Ins.  Co.,  Ill  Pa.  507,  4  Atl.  748, 
56  Am.  Rep.  297. 

Tontine  dividend  accumulations  pay- 
able to  the  insured  may  be  reached  by 
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precedent  to  the  liability  of  the  insurer  have  first  been  performed.73 

30.  Property  in  Closed  Receptacles.  —  Property  of  the  defendant 
in  the  hands  of  a  third  person  is  subject  to  garnishment  though  it  is 
contained  in  a  closed  receptacle,74  such  as  a  trunk  or  box,75  or  a  sealed 
package,76  or  a  safe  deposit  box.77  In  some  states  this  is  true  though 
the  garnishee  is  ignorant  of  the  contents  of  the  receptacle,78  while  in 
others  it  is  held  that  the  contents  must  be  shown  to  be  property  sub- 
ject to  garnishment.79 

31.  Commercial  Paper.  —  Neither  the  maker  nor  the  indorser  of  a 
negotiable  instrument  may  before  its  maturity  be  charged  as  garnishee 
by  reason  of  his  liability  thereon,80  at  least  unless  it  is  shown  that  the 


garnishment.  It  ia  a  debt  to  the  in- 
sures wnere,  under  the  terms  of  the 
policy,  the  beneficiary  has  no  interest 
'  in  it.  Ellison  v.  Straw,  119  Wis.  502, 
97  N.  W.  168. 

73.  Where  the  sum  due  the  bene- 
ficiary of  a  deceased  member  of  a  rail- 
road relief  association  is  payable  only 
on  the  execution  of  a  release  to  the 
railroad  company  for  all  liability  grow- 
ing out  of  the  insured's  death,  and  no 
such  release  has  been  executed,  attach- 
ment execution  will  not  lie  in  respect 
to  it.  Kinsloe  &  Son  w.  Davis,  167  Pa. 
519,  31  Atl.  934,  46  Am.  St.  Rep.  689; 
ailison  v.  Straw,  119  "Wis.  502,  97 
N.  W.  168. 

74.  Rosenbush  v.  Bernheimer,  211 
Mass.  146,  97  N.  E.  964,  1913  A,  Ann. 
Cas.  1317  (carrier);  Adams  v.  Scott, 
104  Mass.  164  (express  company) ;  Til- 
linghast  v. ,  Johnson,  34  R.  I.  136,  82 
Atl.  788. 

75.  Loyless  v.  Hodges  Bros.,  44  Ga. 
647;  Hooper  v.  Day,  19  Me.  56,  36  Am. 
Dec.  734. 

76.  Tillinghast  v.  Johnson,  34  R.  I. 
136,  82  Atl.  788i,  41  L.  R.  A.  (N.  S.) 
764. 

77.  D.  C— Washington  Loan  &  T. 
Co.  v.  Susquehanna  Coal  Co.,  26  App. 
Cas.  149.  R.  I.— Tillinghast  v.  John- 
son, 34  E.  I.  136,  82  Atl.  788,  41  L.  R. 
A.  (N.  S.)  764.  Wash.— Trowbridge  v. 
Spinning,  23  Wash.  48,  62  Pac.  125,  83 
Am.  St.  Rep.  806,  54  L.  R.  A.  204. 

But  see  Gregg  v.  Hilson,  8  Phila. 
(Pa.)  91. 

78.  Me.— See  Hooper  -w.  Day,  19  Me. 
56,  36  Am.  Dec.  734.  E.  I.— Tilling- 
hast v.  Johnson,  34  R.  I.  136,  82  Atl. 
788,  41  L.  R.  A.  (N.  S.)  764.  Wash. 
Trowbridge  v.  Spinning,  23  Wash.  48, 
62  Pac.  125,  83  Am.  St.  Rep.  806,  54 
L.  B.  A.  204. 

Where  the  contents  are  unknown,  but 


the  box  is  shown  to  contain  goods  of 
the  value  of  $200.  Loyless  v.  Hodges 
Bros.,  44  Ga.  647. 

The  court  may  inquire  into  the  con- 
tents of  a  safe  deposit  box  by  causing 
the  defendant  to  be  summoned  as  a  wit- 
ness, or  may  require  an  inspection  of 
its  contents.  Trowbridge  v.  Spinning, 
23  Wash.  48,  62  Pac.  125,  83  Am.  St. 
Rep.  806,  54  L.  R.  A.  204.  See  also 
Washington  Loan  &  T.  Co.  v.  Susque- 
hanna Coal  Co.,  26  App.  Cas.  (D.  C.) 
149. 

79.  See  Rosenbush  V.  Bernheimer,  211 
Mass.  146,  97  N.  E.  984;  Adams  v. 
Scott,  104  Mass.  164. 

A  bank  may  not  be  charged  in  re- 
spect to  a  locked  trunk  deposited  in 
its  vault  for  safe  keeping,  and  which 
it  has  no  right  to  open,  and  the  con- 
tents of  which  is  unknown.  Bottom 
v.  Clarke,  7  Cush.  (Mass.)   487. 

80.  Cal. — Gregory  V.  Higgis,  10  CaL 
339.  Fla.— Huot,  Kelly  &  Co.  v.  Ely, 
Candee  &  Wilder,  17  Ma.  775.  La, 
Kimball  v.  Plant,  14  La.  511;  Sheets 
&  Grover  v.  Culver,  14  La.  449.  Mont. 
Perkins  v.  Guy,  2  Mont.  15.  Neb. 
Fisher  v.  O'Hanlon,  93  Neb.  529,  141 
N.  W.  157;  Clough  v.  Buck,  6  Neb.  343. 
Tex. — Thompson  v.  Gainesville  Nat. 
Bank,  66  Tex.  156,  18  S.  W.  350;  Thom- 
son v.  Findlater  Hardware  Co.  (Tex. 
Civ.  App.),  156  S.  W.  301;  Marble  Falls 
Ferry  Co.  v.  Spitler,  7  Tex.  Oiv.  App. 
82    25  S.  W.   985. 

Not  while  the  same  is  still  current 
as  negotiable  paper  and  subject  to  be 
transferred  to  a  bona  fide  purchaser. 
Wohl  v.  First  Nat.  Bank,  154  Ala.  332, 
46  So.  231. 

Negotiable  certificate  of  deposit.  Dis- 
conto  Gesellschaft  v.  Umbreit,  127  Wis. 
651,  106  N.  W.  821,  15  L.  B.  A.  (N.  S.) 
1045. 

To  prevent  a  judgment  against  the 
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instrument  remains  in  the  principal  debtor's  hands  as  his  property;81 
and  any  rights  acquired  by  the  garnishing  creditor  are  inferior  to 
those  acquired  by  a  bona  fide  purchaser  of  the  instrument  before  it 
becomes  due.82  The  rule  does  not  apply,  however,  where  the  instru- 
ment is  transferred  before  maturity  to  an  indorsee  voluntarily  or 
fraudulently  for  the  purpose  of  protecting  the  debt  from  the  creditors 
of  the  payee.83  Nor  does  this  rule  prevent  the  garnishment  of  a  debt 
evidenced  by  a  negotiable  instrument  which  is  in  the  possession  or 
under  the  control  of  the  garnishee.54 


maker  in  such  case,  the  answer  must 
disclose  the  negotiable  character  of  the 
note.  Gatchell  v.  Poster,  94  Ala.  6122, 
10  So.  434. 

Statutory  Provisions. — See  the  stat- 
utes of  the  various  states  including  the 
following:  Colo.— Ann.  Code,  1910, 
§§147,  3804;  Sickman  v.  Abernathy,  14 
Colo.  174,  23  Pac.  447.  HI.— Hurd's 
Bev.  St.,  1909,  c.  62,  §15;  Hennessey 
Bros.  Co.  v.  St.  Mary's  Academy,  171 
111.  App.  470;  Wells  v.  Binner,  170  111. 
App.  412.  The  proceeding  may  be  in- 
stituted before  maturity  of  the  note  if 
judgment  is  not  rendered  until  after 
maturity.  Snider  v.  Bidgeway,  49  111. 
522.  Kail.— Gen.  St.,  1909;  §5836.  A 
judgment  against  the  garnishee  is  not 
void  where  his  answer  merely  discloses 
that  he  is  indebted  to  the  defendant 
on  certain  notes,  and  does  not  show 
whether  they  are  negotiable  or  not. 
Harwi  Hdw.  Co.  V.  Klippert,  67  Kan. 
743,  74  Pac.  254.  Me.— Eev.  St.,  c.  88, 
subsec.  1.  Mass. — Bev.  Laws,  c.  189, 
§31,  subd.  1.  Minn.— Bev.  Laws,  1905, 
§4234,  subsec.  3.  Wis.— St.,  1898, 
§2769,  subsec.  1;  Hussa  v.  Sikorski,  101 
Wis.  131,  76  N.  W.  1117;  Bragg  v. 
Gaynor,  85  Wis.  488,  35  N.  W.  919, 
21  L.  B.  A.  161.  An  agent  of  the 
maker  to  whom  the  latter  has  given 
money  to  pay  the  note,  and  who  is  a 
mere  conduit  for  the  money,  cannot 
be  garnished.  Hussa  v.  Sikorski,  101 
Wis.  131,  76  N.  W.  1117. 

Reason  for  the  Rule. — Since  his  obli- 
gation is  not  to  the  payee  named  in 
the  note,  but  to  the  holder,  whoever  he 
may  be.  Cal. — Gregory  v.  Higgis,  10 
Cal.  339.  Neb.— Fisher  v.  O  'Hanlon,  93 
Neb.  529,  141  N.  W.  157;  Clough  v. 
Buck,  6  Neb.  S4B.  Tex.— Iglehart  v. 
Moore,  21  Tex.  501. 

But  where  a  draft  ia  drawn  by  the 
drawer  upon  himself  after  service  of 
process,  and  endorsed  and  delivered  in 
settlement  of  a  tort  liability,  it  is  cov- 
ered by  the  garnishment  under  a  stat- 
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ute  making  the  garnishment  effective 
as  to  an  indebtedness  accruing  at  any 
time  prior  to  the  answer.  Lee  &  Ander- 
son v.  Louisville  &  N.  B.  Co.,  2  Ga.  App. 
337,  58  S.  E.  520: 

81.  Junction  E.  Co.  v.  Cleneay,  13 
Ind.  161;  Brown  v.  Fisher,  35  Ind.  App. 
549,  74  N.  E.  632;  Scott  &  Eule  v.  Hill 
&  McGunnegle,  3  Mo.  88,  22  Am.  Dec. 
462. 

82.  Ala. — Mayberry  &  Co.  v.  Mor- 
ris, 62  Ala.  113.  Art.— Head  v.  Cole,  53 
Ark.  523,  14  S.  W.  898,  25  Am.  Eep. 
650.  Oonn. — Culver  v.  Parish,  21  Conn. 
408;  Enos  v.  Tuttle,  3  Conn.  27.  M. 
Warne  v.  Kendall,  78  111.  598;  Hennes- 
sey Bros.  Co.  v.  St.  Mary's  Academy, 
171  111.  App.  470.  Ind.— Smith  v. 
Blatchford,  2  Ind.  184,  52  Am.  Dec. 
504;  Brown  v.  Fisher,  35  Ind.  App. 
549,  74  N.  E.  632.  -  la.— Conkling  v. 
Young,  141  Iowa  676,  120  N.  W.  353; 
Nprdyke  V.  Charlton,  108  Iowa  414,  79 
N.  W.  136.  Ky.— Boswell  v.  Citizens' 
Sav.  Bank,  123  Ky.  485,  96  S.  W.  797. 
Md. — Oruett  v.  Jenkins  &  Chandler,  53 
Md.  217.  Ohio.-^Secor  v.  Witter,  39  Ohio 
St.  218,  230.  Pa. — Day  v.  Zimmerman, 
68  Pa.  72,  8  Am.  Eep.  157. 

Persons  taking  with  actual  notice 
of  the  proceedings  are  not  bona  fide 
holders,  and  as  to  them  the  attach- 
ment is  binding.  Secor  v.  Witter,  39 
Ohio  St.  218,  230. 

In  Connecticut  the  statute  forbids  a 
transfer  of  the  instrument  by  the  prin- 
cipal debtor  after  notice  of  and  pend- 
ing the  attachment  proceedings,  but 
protects  the  title  of  bona  fide  purchas- 
ers.   Gen.  St.,  §892. 

83.  Junction  E.  Co.  v.  Cleneay,  13 
Ind.  161;   Clough  v.  Buck,  6  Neb.  343. 

84.  Fla.— Huot,  Kelly  &  Co.  v.  Ely, 
Candee  &  Wilder,  17  Fla.  775.  Me. 
Woodman  V.  Carter,  90  Me.  302,  38 
Atl.  169.  N.  H.— Stone  v.  Dean,  5  N.  H. 
502. 

One  may  be  charged  as  garnishee  in 
respect  to  a  debt  due  by  him  to  tU  de- 
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Modifications  of  Rule.  —  In  Vermont  negotiable  paper  is  subject  to 
trustee  process  unless  the  same  had  been  negotiated  before  maturity 
to  certain  classes  of  corporations  or  institutions,85  or  unless  notice 
of  the  transfer  is  given  to  the  maker  or  indorser  before  the  service  of 
the  process  on  him.86  By  statute  in  some  states  the  maker  of  nego- 
tiable paper  may  be  charged  as  garnishee  in  respect  thereto  if  the 
same  was  made  and  is  payable  in  the  state,  or  the  parties  thereto  re- 
sided in  the  state  when  it  was  made.87 

Indemnification  of  Defendant. —  By  statute  in  some  states  a  garnishee 
may  not  be  held  liable  upon  any  debt  due  upon  negotiable  paper  unless 
such  paper  is  delivered  up  to  him,  or  he  is  fully  exonerated  or  indem- 
nified against  any  liability  thereon  after  he  may  have  satisfied  the 
judgment.88     In  Missouri  the  principal  defendant  may  be  required  to 


fendant,  though  he  has  purchased _  a 
draft  payable  to  his  own  order  and  in- 
dorsed it  to  the  defendant  for  the  pur- 
pose- of  paying  it,  where  he  has  not 
sent  the  draft  and  still  retains  pos- 
session of  it.  Moursund  v.  Priess,  84 
Tex.  554,  19  S.  W.  775. 

85.  Yt.  Pub.  St.,  §1659;  Hawley  v. 
Hurd,  72  Vt.  122,  47  Atl.  401,  82  Am. 
St.  Eep.  922,  52  L.  E.  A.  195;  Hall  v. 
Bowker,  44  Vt.  77. 

The  statute  does  not  violate  the  fed- 
eral constitution  beeause  it  applies  to 
hanks  in  the  state  and  not  to  those 
without  the  state.  Hawley  v.  Hurd, 
72  Vt.  122,  47  Atl.  401,  82  Am.  St.  Eep. 
922,  52  L.  E.  A.  195. 

86.  Pub.  St.,  §1659;  Hawley  ».  Hurd, 
72  Vt.  122,  47  Atl.  401,  82  Am.  St.  Kep. 
922,  52  L.  E.  A.  195;  Woodward  v.  La- 
porte,  70  Vt.  399,  41  Atl.  443;  Holmes 
v.  Olark,  46  Vt.  22;  Hall  v.  Bowker,  44 
Vt.  77. 

87.  Mich.  Oomp.  Laws,  1897,  §10,623; 
Barnes  v.  Eeilly,  81  Mich.  374,  45  N.  W. 
1016;  N.  H.  Pub.  St.,  1901,  c.  245,  §§21, 
23;  Steer  v.  Dow,  75  N.  H.  95,  71  Atl. 
217,  20  L.  E.  A.  (N.  S.)  263;  Cox  v. 
Severance,  70  N.  H.  86,  46  Atl.  739,  85 
Am.  St.  Eep.  602. 

Formerly  the  maker  could  not  be 
charged  as  trustee.  Steer  v.  Dow,  75 
N.  H.  95,  71  Atl.  217,  20  L.  B.  A. 
(N.  S.)  263;  Cox  v.  Severance,  70  N.  H. 
86,  46  Atl.  739,  85  Am.  St.  Eep.  602; 
Ohadbourn  v.  Gilman,  63  N.  H.  353; 
Stone  v.  Dean,  5  N.  H.  502. 

The  statute  is  broad  enough  to  in- 
clude all  negotiable  paper.  Cox  v. 
Severance,  70  N.  H.  86,  46  Atl.  739,  85 
Am.  St.  Eep.  602. 

_  The  statute  does  not  apply  where  the 
instrument  is  not  negotiable.    Steer  v. 


Dow,  75  N.  H.  95,  71  Atl.  217,  20  L.  E. 
A.  (N.  S.)  263. 

A  note  purporting  to  be  a  negotiable 
instrument  is  within  this  provision, 
though  payable  on  condition.  Orcutt  v. 
Hough,  54  N.  H.  47.2. 

A  note  made  in  the  state  will  be 
deemed  payable  there  where  no  place 
of  payment  is  designated.  Orcutt  v. 
Hough,  54  N".  H.  472. 

The  resident  maker  of  a  negotiable 
note  cannot  be  charged  as  trustee  of 
the  non-resident  payee  where  the  note 
is  payable  in  the  state  in  which  the 
latter  resides.  Carbee  v.  Mason,  64  N. 
H.  10,  4  Atl.  791. 

The  maker  of  a  negotiable  draft  pay- 
able outside  of  the  state  cannot  be 
charged  as  trustee  of  the  payee.  Chad- 
bourn  v.  Gdlman,  63  N.  H.  353. 

The  trustee  will  be  discharged  un- 
less the  instrument  comes  within  the 
description  of  the  statute.  Steer  v. 
Dow,  75'  N.  H.  95,  71  Atl.  217,  20  L. 
E.  A.  (N".  S.)  263;  Chadbourn  v  Oil- 
man, 63  N.  H.  353. 

"The  purchaser  before  maturity  of  a 
negotiable  note,  such  as  is  described  in 
the  statute,  takes  it  subject  to  attach- 
ment when  the  payor  has  before  the 
transfer  been  summoned  as  the  trustee 
of  the  payee.  To  that  extent  the  nego- 
tiability of  the  note  is  impaired.'"  Cox 
v.  Severance,  70  N.  H.  86,  46  Atl.  739, 
85  Am.  St.  Eep.  60'2. 

88.  Idaho.— Eev.  Codes,  §4310k.  la. 
Code,  §3950;  Nordyke  v.  Charlton,  108 
Iowa  414,  79  N.  W.  136;  Seals  v. 
Wright,  37  Iowa  171.  Tenn.— Kim- 
brough  -v.  Hornsby,  113  Tenn.  605,  84 
S.  W.  613;  Hughes  v.  Powers,  99  Tenn. 
480,  42  S.  W.  1.  Due-bill.  Piekler  v. 
Eainey,  4  Heisk.   (Tenn.)   335. 

If   the   garnishee  fails   to   take    ad- 
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deliver  the  instrument  into  court,89  or,  if  he  has  previously  transferred 
it  to  a  third  person,  the  court  may  inquire  into  the  validity  and  good 
faith  of  such  transfer  and  may  require  the  transferee  to  deliver  it  into 
court  if  the  transfer  is  found  to  be  fraudulent.90 

Examination  of  Principal  Defendant  or  Transferee  —  In  some  states 
where  the  maker  or  indorser  of  a  negotiable  instrument  is  garnished 
in  respect  to  the  debt  evidenced  thereby,  the  principal  defendant  may 
be  examined  as  to  the  disposition  and  ownership  of  the  instrument,91 
and  if  a  third  person  makes  a  claim  thereto,  he  may  be  notified  to  show 
that  the  same  was  transferred  to  him  in  good  faith  and  for  a  valuable 
consideration  before  service  of  the  writ  on  the  garnishee  or  trustee.82 

After  Maturity.  —  After  maturity  a  debt  evidenced  by  negotiable 
paper  may  be  garnished  provided  such  paper  is  in  the  possession  of 
the  principal  defendant.98    "Where  a  garnishment  of  negotiable  paper 


vantage  of  the  statute,  he  is  not  en- 
titled to  credit  for  the  amount  paid 
on  a  judgment  against  him  as  such  as 
against  one  to  whom  the  paper  was 
transferred  before  the  garnishment. 
Yocum  &  Robb  «.  White,  36  Iowa  288. 

89.  Mo.— Rev.  St.,  1909,  §2440;  In  re 
Knaup,  144  Mo.  653,  46  S.  W.  151, 
66  Am.  St.  Rep.  435;  Humphreys  v.  At- 
lantic Milling  Co.,  98  Mo.  542,  10  S. 
W.  140;  "Wilson  v.  Murphy,  45  Mo. 
409. 

"Regularly  such  fact  as  the  exist- 
ence and  ownership  of  a  negotiable 
promissory  note  or  bonds  would  be 
made  to  appear  by  the  answer  of  the 
garnishee,  but  this  is  not  necessarily 
the  case.  It  is  sufficient  that  such  fact 
be  made  to  appear  in  any  other  mode, 
proper  in  a  court  of  justice,"  as  on 
examination  of  the  judgment  debtor  as 
an  execution  debtor.  In  re  Knaup,  144 
Mo.  653,  46  S.  W.  151,  66  Am.  St.  Rep. 
435. 

90.  Groschke  <v.  Bardenheimer,  15 
Mo.  App.  353.  Such  delivery  may  be 
compelled  by  attachment.  Mo.  Rev. 
St.,  1909,  §2440;  In  re  Knaup,  144  Mo. 
653,  46  S.  W.  151,  66  Am.  St.  Rep. 
435. 

91.  Mich.  Comp.  Laws,  1907,  §10,- 
623;  Smith  v.  Holland,  81  Mich.  471, 
45  N.  W.  1017;  N.  H.  Pub.  St.,  1901, 
c.  245,  §22. 

Witness  Fees. — The  order  of  court 
requiring  the  attendance  of  the  defend- 
ant is  of  the  nature ,  of  a  subpoena  or 
summons  to  a  witness,  and  he  is  en- 
titled to  the  same  fees  for  his  travel 
and  attendance  as  a  witness.  If  such 
fees  have  not  been  paid,  he  is  entitled 
to  a  judgment  for  them  as  costs  of  the 
proceeding,  and  this  is  true  though  he 
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appears  voluntarily  and  without  serv- 
ice of  an  order  of  court.  Such  judg- 
ment may,  by  order  of  court,  be  set  off 
against  the  judgment  in  the  principal 
case.     Hurd  v.  Fogg,  22  N.  H.  98. 

Failure  or  refusal  to  appear  or  tes- 
tify punishable  as  contempt.  Mich. 
Comp.  Laws,  1907,  §10,623;  N.  H.  Pub. 
St.,  1901,  c.  245.  It  is  not  necessary 
to  allege  that  his  refusal  to  answer 
or  his  secretion  of  the  facts  is  fraud- 
ulent. Barnes  v.  Reilly,  81  Mich.  374, 
45  N.  W.  1016. 

92.  Smith  v.  Holland,  81  Mich.  471, 
45  N.  W.  1017. 

The  claimant  is  a  substantial  party, 
and  the  proceeding  between  him  and 
the  plaintiff  has  all  the  properties  of  a 
"civil  cause"  within  the  constitutional 
provision,  that  either  party  in  such 
cause  may  appeal  from  the  judgment  of 
a  justice  of  the  peace.  Barker  v.  Gar- 
land, '22  N.  H.  103. 

93.  Ala. — Hall  v.  Baldwin,  Phelps  & 
Co.,  31  Ala.  509.  Conn.— Culver  v.  Par- 
ish, 21  Conn.  408.  Kan.— Exchange 
Bank  v.  Gulick,  24  Kan.  359.  Mich. 
Serviss  <e.  Washtenaw  'Circuit  Judge, 
116  Mich.  101,  74  N.  W.  310,  72  Am. 
St.  Rep.  507;  Somers  V.  Losey,  48 
Mich.  294,  12  N.  W.  188.  Neb.— Tur- 
pin  v.  Coates,  12  Neb.  321,  11  N.  W. 
300;  Campbell  v.  Nesbitt,  7  Neb.  300; 
Nesbitt  v.  Campbell,  5  Neb.  429.  Tex, 
Thompson  v.  Gainesville  Nat.  Bank,  66 
Tex.  156,  18  S3.  W.  350;  Thomson  ». 
Findlater  Hardware  Co.  (Tex.  Civ. 
App.),  156  S.  W.  301;  Marble  Falls 
Perry  Co.  v.  Spitler,  7  Tex,  Civ.  App. 
82,  25  S.  W.  985. 

Must  Belong  to  Defendant.— It  must 
affirmatively  appear,  from  the  answer 
or  otherwise,  that  the  payee  was  the 
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has  been  ma'de,  a  transfer  after  maturity  will  not  defeat  it.94 
Non-negotiable  Paper. —  As  a  general  rule  the  maker  of  non-negotiable 
paper  may  be  charged  as  a  garnishee  of  the  payee  or  his  assignee,05 
provided  the  latter  has  not  previously  assigned  or  transferred  the  in- 
strument under  such  circumstances  as  to  destroy  the  right  of  the 
maker  to  set  up  a  defense  against  the  former  holder  arising  after  the 
transfer.96 

32.  Choses  in  Action  in  Possession  of  Garnishee.97  —  In  some  states 
choses  in  action  belonging  to  the  principal  defendant  and  in  the  pos- 
session of  a  third  person  are  not  subject  to  garnishment,98  unless  the 
same  are  held  and  treated  as  cash.99     The  rule  has  been  applied  to 


proprietor  of  the  note  at  the  time  of 
maturity.  Wohl  v.  First  Nlat.  Bank, 
154  Ala.  332,  46  So.  231. 

Must  Be  in  Defendant's  Possession. 
Gregory  <v.  Higgis,  10  Cal.  339;  Fisher 
v.  O'Hanlon,  93  Neb.  529,  141  N.  W. 
157. 

"The  plaintiff  must  show  that  the 
paper  has  matured,  and  that  at  the 
time  of  maturity  it  was  held  by  the 
attachment  defendant,  or  that  it  was 
not  in  the  hands  of  a  bona  fide  holder. ' ' 
King  v.  Vance,  46  Ind.  246. 

Cannot  Be  Garnished  as  Debt  Due 
Previous  Holder. — Edney  t>.  Willis,  23 
Neb.  56,  36  N.  W.  300. 

94.  Culver  v.  Parish,  21  Conn.  408. 

95.  Gatchell  v.  Foster,  94  Ala.  622, 
10  So.  434;  Simpson's  Admr.  v.  Potter, 
18  Ind.  429 ;  Junction  E.  Co.  v.  Cleneay, 
13  Ind.  161. 

Bank  may  be  garnished  on  certificate 
of  deposit  which  is  non-negotiable. 
Bank  of  Montreal  v.  Clark,  108  111. 
App.  163;  Piatt  v.  Sauk  County  Bank, 
17  Wis.  222. 

Before  Maturity. — Junction  E.  Co.  v. 
Cleneay,  13  Ind.  161.  See  supra,  V,  F, 
18.  But  cannot  be  compelled  to  pay 
until  the  note  becomes  due.  King  v. 
Vance,  46  Ind.  246;  Junction  R.  Co.  v. 
Cleneay,  13  Ind.  161.  Judgment  may 
be  rendered  and  execution  stayed  until 
maturity.  Gatchell  v.  Foster,  ,94  Ala. 
622,  10  So.  434. 

96.  As  where  notice  of  the  assign- 
ment has  not  been  given  to  the  maker 
aid  is  necessary  to  cut  off  his  right  to 
urge  any  defense  arising  prior  to  such 
notice.  Newman  v.  Manning,  79  Ind. 
218;  Sharts  v.  Await,  73  Ind.  304;  Cad- 
walader  v.  Hartley,  17  Ind.  520;  Yocum 
&  Robb  v.  White,  36  Iowa  288. 

Judgment  against   him   as   garnishee 
will  bar  a  subsequent  action  by  an  as- 
who   had   not   given    notice    of 


such  assignment  prior  to  such  judg- 
ment. Junction  B.  Co.  v.  Cleneay,  13 
Ind.  161. 

Or  Where  Notice  to  the  Maker  Is 
Unnecessary. — Speight  v.  Brock,  Freem. 
(Miss.)  389;  St.  Louis  Perpetual  Ins. 
Co.   v,   Cohen,   9   Mo.  421. 

97.  Subject  to  Liens See  infra,  V, 

F,   33. 

98.  Ala. — Levisohn  v.  Waganer,  76 
Ala.  412.  Me. — Skowhegan  Bank  V. 
Farrar,  46  Me.  293;  Smith  v.  Kennebec 
&  P.  E.  Co.,  45  Me.  547.  Pa.— Taylor 
v.  Huey,  166  Pa.  518,  31  Atl.  199.  E.  I. 
Hanaford  v.  Hawkins,  18  E.  I.  432,  28 
Atl.  605.  Tex. — Moursund  v.  Priess, 
84  Tex.  554,  19  S.  W.  775;  Carter  v. 
Bush,  79  Tex.  29,  15  S.  W.  167;  Tay- 
lor v.  Gillean,  23  Tex.  508.  Vt. — Puller 
v.  Jewett,  37  Vt.  473. 

Mere  securities  for  money.  Van 
Amee  v.  Jackson,  35  Vt.  173. 

In  the  hands  of  a  pledgee.  Morton 
v.  Grafflin,  68  Md.  545,  13  Atl.  341, 
15  Atl.  29«. 

Choses  in  action  transferred  in  fraud 
of  creditors.  Cottingham  v.  Greely 
Burnham  Grocery  Co.,  129  Ala.  200,  30 
So.  560,  87  Am.  St.  Eep.  58. 

When  Held  by  the  Garnishee  for  Col- 
lection.— Ala. — Pearce  &  Co.  v.  Shorter 

&  Bro.,   50  Ala.   318.     Me Wilson   v. 

Wood,  34  Me.  123.  Mass. — Moors  v. 
Goddard,  147  Mass.  287,  17  N.  E.  532. 

The  defendant's  debtor,  rather  than 
the  person  who  holds  the  evidence  of 
the  indebtedness,  must  be  made  the  gar 
nishee.  .Taylor  v.  Huey,  166  Pa.  518, 
31  Atl.  199;  Eaiguel  &  Co.  v.  MeConnell, 
25  Pa.  362. 

One  may  be  garnished  where  he  both 
holds  the  evidence  of  a  debt  and  owes 
the  debt  which  it  represents.  Simmons 
v.  Carmichael  (Tex.  Civ.  App.),  28  S. 
W.  690. 

99.  Allen  v.  Erie  City  Bank,  57  Pa. 
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promissory  notes,1  drafts,2  cheeks,3  certificates  of  stock,4  negotiable 
corporate  bonds,5  interest  coupons,6  mortgages,7  and  book  accounts.8 
In  many  states,  however,  choses  in  action  in  the  possession  of  third 
persons,9  such  as  notes,10  drafts,11  bills  of  exchange,12  checks,13  vouch- 


129;    Hanaford   V.   Hawkins,   18   R.   I. 
432,  28  Atl.  605. 

"If  the  transaction  between  the 
parties  is  such  as  to  create  a  debt 
due  absolutely  whether  the  security 
held  be  good  or  not,  the  trustee  would 
then  be  charged."  Hancock  v.  Colyer, 
99  Mass.  187,  96  Am.  Dec.  730,  citing 
Wood  v.  Partridge,  11  Mass.  488;  Lup- 
ton,  v.  Cutler,  8  Pick.  (Mass.)  298; 
Meacham  v.  MtaCorbitt,  2  Mete.  (Mass.) 
352;  Lane  v.  Pelt,  7  Gray  (Mass.)  491. 

1.  Ala. — Levisohn  v.  Waganer,  76 
Ala.  412;  Marston  v.  Carr,  16  Ala.  326. 
Me. — Skowhegan  Bank  v.  Parrar,  46 
Me.  293;  Wilson  v.  Wood,  34  Me.  123. 
E.  I. — Hanaford  v.  Hawkins,  18  E.  I. 
432,  28  Atl.  605. 

See  Henkle  v.  Bi-Metallie  Bank,  13 
Colo.  App.  410,  58  Pae.  336,  where  it 
is  said  that  the  right  to  impound  notes 
is  doubtful,  but  the  question  is  not 
decided. 

Negotiable  promissory  note  indorsed 
in  blank.  Grosvenor  v.  Farmers'  &  Me- 
chanics' Bank,  13  Conn.  104. 

Notes  transferred  in  fraud  of  cred- 
itors. Cottingham  v.  Greely  Burnham 
Grocery  Co.,  129  Ala.  200,  30  So.  560, 
87  Am.  St.  Rep.  58;  Jones  v.  Norris,  2 
Ala.  526. 

Notes  in  the  hands  of  the  garnishee 
for  collection.  Pitch  v.  Waite,  5  Conn. 
117;  Allen  v.  Erie  City  Bank,  57  Pa. 
129. 

Deposited  as  Security. — See  infra,  V, 
P,  33,  a  and  b. 

2.  Drafts  held  by  the  garnishee  for 
collection.  Allen  v.  Erie  City  Bank, 
57  Pa.  129. 

One  may  be  charged  as  garnishee  in 
respect  to  a  debt  which  he  owes  the 
defendant,  though  he  has  bought  a 
draft  payable  to  himself  and  indorsed 
it  to  the  defendant  for  the  purpose 
of  paying  such  debt,  where  he  still 
has  possession  of  the  draft.  Moursund 
v.  Priess,  84  Tex.  554,  19  S.  W.  775. 

3.  Ala.— Craft  &  Co.  i>.  Summersell, 
93  Ala.  430,  9  So.  593.  Me.— Bowker 
v.  Hill,  60  Me.  172.  Mass.— Knight  v. 
Bowley,  117  Mass.  551.  R.  I Hana- 
ford v.  Hawkins,  18  E.  I.  432,  28  Atl. 
605. 
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The  check  of  a  third  party  payable 
to  the  order  of  the  supposed  trustee  is 
not  attachable  by  trustee  process  since 
it  may  never  be  paid  and  therefore  the 
liability  of  the  trustee  to  the  principal 
defendant  is  contingent.  Hancock  v. 
Colyer,  99  M'ass.  187,  9.6  Am.  Dec. 
730. 

4.  Winslow  v.  Fletcher,  53  Conn. 
390,  4  Atl.  250,  55  Am.  Rep.  122. 

5.  Tweedy  v.  Bogart,  56  Conn.  419, 
15  Atl.  374  (deposited  with  garnishee 
as  collateral  security);  Bowker  v.  Hill, 
60  Me.  172. 

6.  Pledged  to  the  trustee.  Smith  v. 
Kennebec  &  P.  R.  Co.,  45  Me.  547. 

7.  A  mortgage  deposited  as  security 
for  the  payment  of  an  annuity.  Taylor 
v.  Huey,  166  Pa.  518,  31  Atl.  199. 

8.  Allen  v.  Erie  City  Bank,  57  Pa. 
129;  Raiguel  &  Co.  v.  McConnell,  25 
Pa.  362. 

9.  Minn.— Rev.  Laws,  1905,  §4233; 
Leighton  v.  Heagerty,  21  Minn.  42.  N.  H. 
Pub.  St.,  c.  245,  §29;  Fling  v.  Goodall, 
40  N.  H.  208.  Wis.— La  Crosse  Nat. 
Bank  v.  Wilson,  74  Wis.  391,  43  N.  W. 
153. 

Evidences  of  debt.  Bank  of  The  State 
of  Missouri  v.  Bredow,  31  Mo.  523. 

10.  Cal.—  Gow  v.  Marshall,  90'  Cal. 
565,  27  Pac.  422;  Robinson  v.  Tevis, 
38  Cal.  611.  HI.— Stevens  v.  Dillman, 
86  111.  233.  Mich.--Comp.  Laws,  1907, 
§10,623;  Barnes  v.  Reilly,  81  Mich.  374, 
45  N.  W.  1016.  N.  H.— PKng  v.  Good- 
all,  40  N.  H.  208.  Wis.— La  Crosse 
Nat.  Bank  v.  Wilson,  74  Wis.  391,  43 
N.  W.  153. 

11.  Kan.— Gillette  v.  Cooper,  48  Kan. 
632,  30  Pac.  13.  Mich.— Elser  v.  Rom- 
mel, 98  Mich.  74,  56  N.  W.  1107.  Wis. 
La  Crosse  Nat.  Bank  v.  Wilson,  74 
Wis.  391,  43  N.  W.  153;  Storm  v.  Cotz- 
hausen,  38  Wis.  139. 

12.  Mich.  Oomp.  Laws,  1907,  §10-, 
623;  Barnes  v.  Reilly,  81  Mich.  374,  45 
N.  W.  1016;  Bank  of  State  of  Missouri 
p.  Bredow,  31  Mo.  523. 

13.  One  having  possession  of  a  check 
payable  to  himself  and  another  may 
be  charged  as  trustee  of  the  latter  for 
his  interest  therein.  Musgrove  «.  (Joss, 
76  N.  H.  208,  72  Atl.  371. 
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ers,u  corporate  stock,16  may  be  reached  by  garnishment  proceedings. 
33.  Property  Subject  to  Liens.  —  a.  Liens  Generally. "  —  By 
statute  in  some  states  personal  property  subject  to  a  lien  may  be  gar- 
nished in  the  hands  of  the  lienholder,  so  as  to  reach  any  balance  re- 
maining after  the  satisfaction  of  the  latter 's  claim.17 

b.  Property  pledged  to  secure  the  payment  of  a  debt  is  not  subject 
to  garnishment  until  the  debt  is  paid.18  By  statute,  however,  in  some 
states  the  pledgor's  interest  may  be  garnished  and  the  lien  will  attach 
to  any  balance  remaining  in  the  hands  of  the  pledgee  after  his  debt 
is  satisfied.19  In  some  states  the  plaintiff  may  show  that  a  pledge 
under  which  the  garnishee  claims  is  invalid.20 

c.  Chattel  Mortgages.  —  The  mortgagor's  interest  in  mortgaged 
chattels  cannot  be  reached  by  garnishing  the  mortgagee,  so  long  as  the 
chattels  remain  subject  to  the  mortgage.21  This  is  true  both  where  the 
mortgagee  is  not  in  possession  of  the  mortgaged  property,22  unless  the 


14.  Leighton  v.  Heagerty,  21  Minn. 
42. 

15.  Stock  held  as  collateral  security. 
Smith  v.  Traders  Nat.  Bank,  74  Tex. 
457,  12  S.  W.  113. 

16.  Eight  To  Attack  Legality  of 
Lien. — See  infra,  V,  P,  33,  t>  and  c. 

17.  See  the  statutes  of  the  various 
states,  and  Musgrove  v.  Goss,  75  N.  H. 
208,  78  Atl.  371. 

Lien  for  storage.  Thompson  v.  King, 
173  Mass.  439,  53  N.  E.  "910. 

18.  Patterson  v.  Harland,  12  Ark. 
158;  Ball  v.  Peper  Cotton  Press  Co.,  141 
Mo.  App.  26,  44,  121  S.  W.  798. 

19.  See  the  statutes  of  the  various 
states,  and  the  following:  Cal. — Peer- 
ing v.  Bichardson-Kimball  Co.,  109  Cal. 
73,  41  Pac.  801;  Robinson  ».  Tevis,  38 
Cal.  611;  Treadwoll  v.  Davis,  34  Cal. 
601,  94  Am.  Dec.  770.  Kan.— Cooley  v. 
Janes,  71  Kan.  297,  80  Pac.  596.  Mass. 
Hooton  v.  Gamage,  11  Allen  354.  Neb. 
Burnham  v.  Doolittle,  14  Neb.  214,  15 
N.  W.  606.  N.  H.— Musgrove  v.  Goss, 
75  N.  H.  208,  72  Atl.  371.  Ore.— Wil- 
liams v.  Gallick,  11  Oro.  337,  3  Pac. 
469.  Tex.— Carter  v.  Bush,  79  Tex.  29, 
15  S.  W.  167;  Thomson  <o.  Findlater 
Hard-ware  Co.  (Tex.  Civ.  App.),  156 
S.  W.  301. 

May  garnish  the  pledgee  and  compel 
him  to  account  for  any  surplus.  Aetna 
Ins.  Co.  v.  Bank  of  Wilcox,  48  Neb. 
544,  67  N.  W.   449. 

_  That  the  trustee  has  taken  the  secur- 
ity against  a  contingent  liability  does 
not  preclude  charging  him  for  any  bal- 
ance.   Fling  v.  Goodall,  40  N.  H.  208. 

Stock  assigned  as  collateral  security 
and  transferred   on   the   books   of   the 


corporation'.  Edwards  v.  Beugnot,  7  Cal. 
162. 

Overdue  notes  assigned  as  collateral. 
Thomson  V.  Findlater  Hardware  Co. 
(Tex.  Civ.  App.),  156  S.  W.  301. 

Negotiable  notes  secured  by  mort- 
gage.    Fling  v.  Goodall,  40  N.  H.  38. 

Where  notes  are  pledged  as  collateral, 
the  lien  will  transfer  itself  to  money 
due  on  them  when  collected  by  the  gar- 
nishee. Deering  v.  Richardson-Kimball 
Co.,  109  Cal.  73,  41  Pac.  801;  Eobinson 
v.  Tevis,   38  Cal.   611. 

Accounts. — Mitchell  v.  Green,  62  N. 
H.  588. 

The  rights  acquired  by  the  garnish- 
ment are,  of  course,  subordinate  to 
those  of  the  pledgee.  Cooley  v.  Min- 
nesota Transfer  R.  Co.,  53  Minn.  327, 
55  N.  W.  141,  39  Am.  St.  Rep.  609; 
Thomson  v.  Findlater  Hdw.  Co.  (Tex. 
Civ.  App.),  156  S.  W.  301. 

20.  Commercial  Bank  v.  Shanks,  129 
La.  861,  56  So.  1028;  Porter  v.  Wake- 
field, 146  Mass.  25,  14  N.  E.  792. 

He  may  show  usury.  Marx  v.  Hart, 
166  Mo.  503,  66  S.  W.  260,  80  Am.  St. 
Bep.  715. 

As  to  property  illegally  or  fraudulent- 
ly mortgaged,  see  infra,  V,  F,  33,  e. 

21.  Central  Bank  v.  Prentiee,  18  Pick. 
(Mass.)  396;  McCord  &  Nave  Mercan- 
tile Co.  v.  Bettles,  58  Mo.  App.  384; 
Beckham  v.  Tootle,  Hanna  &  Co.,  19  Mo. 
App.  596. 

22.  la. — Fountain  v.  Smith,  70  Iowa 
282,  30  N.  W.  035.  Kan.— See  Bragu- 
nier  v.  Beck  &  Corbett  Iron  Co.,  41 
Kan.  542,  21  Pac.  640.  Me.— Callender 
v.  Furbish,  46  Me.  226.  Mich.— Folk- 
erts  v.  Sta'n'dish,  55  Mich.  463,  21  N.  W. 
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statute  provides  to  the  contrary,23  and  where  he  is  in  possession,  in 
states  in  which  he  is  deemed  to  hold  the  legal  title  under  such  cir- 
cumstances.24 In  many  states,  however,  the  statutes  are  such  that  a 
creditor  of  the  mortgagor  may,  hy  garnishment  of  the  mortgagee  in 
possession,  secure  any  surplus  remaining  after  payment  of  the  mortgage 
debt.25  In  some  states  an  agent  of  the  mortgagee  holding  possession 
of  the  property  may  be  garnished  under  such  circumstances,26  but  other 
courts  hold  to  the  contrary.27    If  the  mortgage  lien  is  waived  by  the 


891.  Ohio. — Carty  v.  Fenstemaker,  14 
Ohio  St.  457.  Wis.— Spitz  v.  Tripp,  86 
"Wis.  25,  56  N.  W.  330. 

But  see  3  Standard  Peoc.  317. 

He  is  not  bound  to  take  possession 
of  the  property  after  the  garnishment 
for  the  benefit  of  the  attacking  cred- 
itor, though  it  exceeds  in  value  the 
amount  of  the  mortgagee's  claim.  First 
Nat.  Bank  v.  Perry,  29  Iowa  266;  Cur- 
tis t>.  Eaymond  Bros.  &  Co.,  29  Iowa 
52. 

23.  In  Massachusetts,  where  the 
mortgagor  is  in  possession,  the  property 
may  be  attached  as  unincumbered  and 
the  mortgagee  summoned  as  trustee. 
Bev.  Laws,  c.  167,  §74;  Kent  v.  Lee, 
9  Gray  45.  This  provision  applies  only 
when  the  mortgagor  is  in  possession. 
Jenness  v.  Shrieves,  188  Mass.  70,  74 
N.  B.  312;  Drysdale  v.  Wax  ,  175  Mass. 
144,  55  N.   E.   804. 

24.  Bragdon  v.  Bradt,  16  Colo.  App. 
65,   64   Pac.    248. 

25.  HI.— Pike  v.  Colvin,  67  111.  227. 
la. — Phelps  v.  Winters,  59  Iowa  561,  13 
N.  W.  729;  Davis  v.  Wilson,  52  Iowa 
187,  3  N.  W.  52.  Mass. — Jenness  v. 
Shrieves,  188  Mass.  70,  74  N.  E.  312. 
Neb. — Meyer  v.  Miller,  51  Neb.  620,  71 
N.  W.  315;  Grand  Island  Banking  Co. 
v.  Oostello,  45  Neb.  119,  63  N.  W.  376; 
Chicago  Lumber  Co.  v.  Fisher,  18  Neb. 
334,  25  N.  W.  340;  Burnham  v.  Doo- 
little,  14  Neb.  214,  15  N.  W.  606;  Mat- 
hews v.  Smith,  13  Neb.  178,  12  N.  W. 
821;  Faulkner  v.  Meyers,  6  Neb.  414. 
N.  H.— Pub.  St.,  1901,  c.  245,  §28;  Mus- 
grove  v.  Goss,  75  N.  H.  208,  72  Atl. 
371.  Ohio. — Boot  v.  Davis,  51  Ohio  St. 
29,  36  N.  E.  669.  Okla.— See  Moore  v. 
Calvert,  8  Okla.  358,  58  Pac.  627.  Pa. 
Fithian  v.  New  York  &  E.  E.  Co.,  31 
Pa.  114.  Tex.— Carter  v.  Bush,  79  Tex. 
29,  15  S.  W.  167. 

"Where  he  has  the  property  in  'his 
possession  and  refuses  to  sell  and  satis- 
fy the  mortgage,  or  where  he  has  sold 
and  satisfied  his  mortgage,  and  there 
remains  an  excess  of  property  in  his 
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hands."  Bragunier  v.  Beck  &  Corbett 
Iron  Co.,  41  Kan.  542,  21  Pac.  640; 
Swofford  v.  Brittain,   9   Kan.  App.  1, 

57  Pac.  235;  Davis  Mill  Co.  v.  Bangs, 
6  Kan.  App.  38,  49  Pac.  628;  United 
States  Nat.  Bank  v.  Pomeroy,  4  Kan. 
App.  44,  45  Pac.  720;  Bradley  i>.  Byer- 
ley,  3  Kan.  App.  357,  42  Pac.  930. 

Provided  the  mortgagor  has  not  pre- 
viously transferred  his  equity  of  re- 
demption or  interest  in  the  mortgaged 
property.  Phelps  v.  Winters,  59  Iowa 
561,  13  N.  W.  729 ;  Gimble  v.  Ferguson, 

58  Iowa  414,  10  N.  W.  789. 
Mortgage    To    Secure    Future    Ad- 
vances.— MeCown  v.  Eussell,    Si   Wis. 
122,  54  N.  W.  31. 

Beaches  Only  the  Surplus. — Younkin 
v.  Collier,  47  Fed.  571. 

The  garnishment  creates  no  lien  on, 
or  right  to,  the  mortgaged  property, 
but  merely  a  personal  liability  on  the 
part  of  the  garnishee.  Citizens'  State 
Bank  v.  Council  Bluffs  Fuel  Co.,  89 
Iowa  618,  57  N.  W.  444;  Buck-Reiner 
Co.  v.  Beatty,  82  Iowa  353,  48  N.  W. 
96,  and  cases  cited.  But  see  infra, 
IX,  A,  2. 

Continuance. — Where  there  is  a  pos- 
sibility that  a  surplus  may  remain  after 
satisfying  the  mortgage  debts,  the  case 
should  be  continued  until  it  can  be 
ascertained  whether  there  will  be  or 
not.  Carter  v.  Bush,  79  Tex.  29,  15 
S.   W.   167. 

26.  Bragunier  v.  Beck  &  Corbett 
Co.,  41  Kan.  542,  21  Pac.  640;  Mathews 
v.  Smith,  13  Neb.  178,  12  N.  W.  821. 
See  Citizens'  State  Bank  v.  Council 
Bluffs  Fuel  Co.,  89  Iowa  618,  57  N.  W. 
444. 

Garnishment  of  Agents.— See  supra, 
V,  F,  12. 

27.  Skowhegan  Bank  v.  Farrar,  46 
Me.  293;  Atwood  v.  Hale,  17  Mo.  App. 
81. 

.  An  agent  of  the'  mortgagee  of  per- 
sonalty who  takes  possession  of  the 
mortgaged  property  and  holds  the  saime 
for  his  principal  is  not  subject  to  gar- 
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mortgagee,  the  mortgaged  property  or  its  proceeds  may  be  garnished 
at  the  instance  of  creditors  of  the  mortgagor.28 

Illegal  Mortgage If  the  mortgage  is  illegal,29  as  where  it  is  usuri- 
ous,30 or  is  fraudulent  as  to  creditors  and  the  mortgagee  participated 
in  the  fraud,31  the  property  in  the  hands  of  the  mortgagee  may  be 
garnished. 

d.  Mortgagee  of  Realty.  —  A  mortgagee  of  realty  is  not  garnishable 
at  the  instance  of  creditors  of  the  mortgagor  while  the  mortgage  debt 
remains  unpaid,32  but  the  contrary  is  true  as  to  any  surplus  remain- 
ing in  the  mortgagee's  hands  after  the  debt  is  paid.33 

e.  Surrender  of  Property  on  Payment  of  Secured  Debt.  —  In  some 
states  when  the.  property  in  the  hands  of  the  garnishee  is  mortgaged 
or  pledged  or  in  any  way  liable  for  the  payment  of  a  debt  to  him,  the 
plaintiff  may,  under  an  order  of  court  for  that  purpose,  pay  or  tender 
the  amount  due  to  the  garnishee,  and  the  latter  is  then  required  to 
deliver  the  property  to  the  sheriff  or  other  proper  officer.34  Provision 
is  sometimes  made  for  a  judicial  sale  of  the  encumbered  property,  the 
proceeds  to  be  applied  in  satisfaction  of  the  lien  and  plaintiff's  judg- 
ment.35 


nishment  at  the  instance  of  creditors 
of  the  mortgagor,  especially  where,  upon 
service  of  process  on  him,  he  immedi- 
ately relinquishes  such  agency  and  sur- 
renders the  property.  Gore  v.  Brueker, 
94  Wis.  65,  68  N.  W.  396. 

28.  Carr  v.  BTawley,  34  Okla.  500, 
125  Pac.  1131. 

Where  the  title  to  mortgaged  per- 
sonalty remains  in  the  mortgagor,  if 
the  mortgagee  authorizes  the  mortgagor 
to  sell  the  mortgaged  chattels  and  ap- 
ply the  proceeds  to  the  payment  of  the 
mortgage  debt,  the  lien  of  the  mort- 
gage is  not  transferred  to  the  proceeds 
of  such  a  sale,  and  such  proceeds  in 
the  hands  of  the  purchaser  may  be 
reached  by  garnishment  by  the  cred- 
itors of  the  mortgagor.  Maier  v.  Free- 
man, 112  Cal.  8,  44  Pac.  357. 

29.  See  Greenwood  County  Bank  v. 
Walker  Tel.  Co.,  88  Kan.  287,  128  Pac 
357. 

Illegal  Pledge.^See  supra,  V,  F, 
33,  b. 

30.  Marx  v.  Hart,  166  Mo.  503,  66 
S.  W.  260,  89  Am.  St.  Kep.  715. 

31.  Oolo.  —  Livingston  13.  Swofford 
Bros.  Dry  Goods  Co.,  12  Colo.  App.  331, 
56  Pac.  355.  la.— Worley  v.  Sheppard, 
143  Iowa  1,  121  N.  W.  567.  Mich. 
Black  v.  Dawson,  82  Mich.  485,  46  N. 
W.  793.  Neb.— Grainger  v.  First  Nat. 
Bank,  63  Neb.  46,  88  N.  W.  121;  Grand 
Island  Banking  Co.  v.  Costello,  45  Neb. 
119,  63  N.  W.  376.  Wis.— Spitz  v.  Tripp, 
86  Wis.  25,  56  N.  W.  330. 


In  Possession  of  Agent  of  Mortgagee. 

Citizens'  State  Bank  v.  Council  Bluffs 
Fuel  Co.,   89  Iowa  618,  57  N.  W.   444. 

32.  Farwell  v.  Wilmarth,  65  Wis. 
160,  26  N.  W.  548. 

33.  Boston  Loan  &  Trust  Co.  v.  Or- 
gan, 53  Kan.  386,  36  Pac.  733. 

34.  See  the  statutes  of  the  various 
states,  including  the  following:  Colo. 
Metzler  v.  James,  12  Colo.  322,  19  Pac 
885;  Bragdon  v.  Bradt,  16  Colo.  App. 
65,  64  Pac.  248;  Livingston  v.  Swof- 
ford Bros.  Dry  Goods  Co.,  12  Colo.  App. 
331,  56  Pac.  355;  Poundstone  v.  Holt, 
5  Colo.  App.  66,  37  Pac.  35.  HI.— Hurd's 
Bev.  St.,  1909,  c.  62,  §21.  Mass.— Jen- 
ness  v.  Shrieves,  188  Mass.  70,  74  N.  E. 
312;  McDonald  v.  Faulkner,  154  Mass. 
34,  27  N.  E.  883;  Kent  v.  Lee,  9  Gray 
45.    Mich. — Comp.  Laws,  §10,607. 

The  garnishee  cannot  waive  the  pro- 
visions of  the  statute  and  consent  to 
a  seizure  and  sale  of  the  mortgaged 
chattels  so  as  to  pass  the  equity  of 
redemption  to  the  purchaser  without  the 
consent  of  the  mortgagor.  Metzler  v. 
James,  12  Colo.  322,  19  Pac.  886. 

An  order  for  payment  or  tender  to 
the  trustee  is  necessary  in  order  to 
make  it  the  duty  of  the  trustee  to  de- 
liver up  the  goods.  Thompson  v.  King 
173  Mass.  439,  5S  N.  E.  910. 

The  amount  so  paid,  with  interest, 
will  be  repaid  to  the  plaintiff  out  of 
the  proceeds  of  the  sale.  Jenness  v. 
Shrieves,  188  Mass.  70,  74  N.  E.  312. 

35.  Cohnen  v.  Sweenie,  105  Mich. 
643,  63  N.  W.  641. 
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34.  Bank  Deposits.  —  A  general  deposit  of  money  in  a  bank  may 
be  garnished.36  To  warrant  garnishment  the  money  on  deposit  must, 
of  course,  belong  to  the  principal  defendant.37  A  deposit  of  money 
held  by  the  principal  defendant  in  a  fiduciary  character  cannot  be 
subjected  to  the  payment  of  his  individual  debts.38  The  rule  in  most 
jurisdictions  is  that  the  giving  of  a  check  on  a  general  deposit  is  not 


The  court  may  appoint  a  receiver  to 
dispose  of  the  property,  if  more  can 
be  obtained  for  it  than  the  claims  upon 
it.  N.  H.  Pub.  St.,  c.  245,  §28;  Fling 
v.  Goodall,  40  N.  H.  208. 

36.  Cal. — Donohoe-Kelly  Banking  Co. 
v.  Southern  Pac.  Co.,  138  Cal.  183,  71 
Pac.  93,  94  Am.  St.  Rep.  28;  John 
M.  C.  Marble  Co.  v.  Merchants'  Nat. 
Bank,  15  Cal.  App.  347,  115  Pac.  59; 
Finch  v.  Finch,  12  Cal.  App.  274,  107 
Pac.  5'94,  598.  Ga. — Mayer  &  Lowen- 
stein  v.  Chattahoochee  Nat.  Bank,  51 
Ga.  325;  Neely  Co.  *.  Waynesboro,  7 
Ga.  App.  390,  66  S.  E.  1099.  Idaho. 
Kaesemeyer  v.  Smith,  22  Idaho  1,  123 
Pac.  943,  43  L.  R.  A.  (N.  S.)  100. 
Kan. — Rock  Island  Lumber  &  Mfg.  Co. 
v.  Fourth  Nat.  Bank,  63  Kan.  768,  66 
Pac.  1024.  Ore. — Caldwell  Banking  & 
Trust  Co.  v.  Porter,  52  Ore.  318,  95  Pac. 
1,  97  Pac.  541. 

Though  the  defendant  has  not  de- 
manded payment  from  the  bank,  as  by 
drawing  a  check  and  having  the  same 
dishonored.  Birmingham  Nat.  Bank  v. 
Mayer,  104  Ala.  634,  16  So.  520. 

Where  a  certificate  of  deposit  is  pay- 
able on  demand,  the  commencement  of 
an  attachment  suit  and  service  upon 
the  bank  as  garnishee  is  equivalent  to 
a  demand,  and  no  further  demand  is 
necessary.  Ham  v.  Peery,  39  111.  App. 
341. 

The  same  is  true  where  the  ■certificate 
is  payable  on  a  specified  number  of 
days'  notice.  Bank  of  Montreal  v. 
Clark,  108  111.  App.  163. 

37.  Allen  v.  Woodruff,  2  Ala.  App. 
415,  56  So.  247;  Smyth  v.  Boroff,  156 
Mo.  App.  18,  135  S.  W.  973. 

Where  half  of  a  joint  deposit  by  a 
husband  and  wife  is  found  to  belong 
to  each  of  them,  the  bank  can  proper- 
ly be  charged  for  half  of  such  deposit 
at  the  instance  of  a  creditor  of  the 
husband.  Catlow  v.  Whipple  (R.  I.), 
83  Atl.  753. 

A  bank  may  be  garnished  in  respect 
to  money  deposited  by  a  fraudulent 
transferee  thereof.     Potter  v.  Written, 
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170  Mo.  App.  108,  155  S.  W.  80.  But 
see.  Himsted  v.  German  Bank,  46  Ark. 
537. 

The  bank  has  no  right,  without  the 
depositor's  consent,  to  apply  a  deposit 
to  a  debt  of  the  depositor  to  it  which 
is  not  yet  due,  and  that  it  has  done 
so  is  no  defense  to  a  subsequent  gar- 
nishment. Birmingham  Nat.  Bank  v. 
Mayer,  104  Ala.  .634,  16  So.  520. 

Money  Deposited  by  Agent.— Money 
belonging  to  the  principal  deposited  by 
an  agent  in  his  own  name  may  be  gar- 
nished by  a  creditor  of  the  principal, 
even  though  it  was  intended  that  the 
money  should  ultimately  be  paid  to  a 
third  person.  Fidelity  Funding  Co.  v. 
Vaughn,  18  Okla.  13,  90  Pae.  34,  10 
L.  R.  A.  (N.  S.)  1123. 

An  exception  to  the  rule  as  to  owner- 
ship exists  where  the  depositor  orders 
the  money  to  be  paid  to  a  third  person 
who  is  interested  in  the  consideration, 
or  has  himself  procured,  or  directed,  or 
agreed  that  the  deposit  shall  be  made 
for  his  benefit.  In  such  case  the  de- 
positor acts  as  the  agent  of  such  per- 
son, and  loses  control  over  the  money 
as  soon  as  it  is  deposited.  Mayer  & 
Lowenstein  v.  Chattahoochee  Nat.  Bank, 
51  Ga.  325. 

38.  Allen  v.  Woodruff,  2  Ala.  App. 
415,  56  So.  247,  deposit  of  postal  funds 
by  postmaster  as  such. 

Though  it  is  deposited  by  him  in  his 
own  name  with  other  funds,  where  the 
bank  has  notice  of  the  true  owner's 
claim  before  it  answers.  Morrill  v. 
Raymond,  2®  Kan.  415,  42  Am.  Kep. 
167. 

But  the  contrary  is  true  where  the 
bank  does  not  disclose  that  there  is  a 
claimant  to  the  fund,  though  it  knows 
the  facts,  and  judgment  is  rendered 
against  such  claimant  on  his  inter- 
pleader. Rock  Island  Lumber  &  Mfg. 
Co.  v.  Fourth  Nat.  Bank,  63  Kan.  768, 
66  Pac.   1024. 

Money  collected  by  the  sheriff  on 
executions  and  specially  deposited  by 
him    in    the    bank    to    his   account  as 
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an  assignment  of  the  deposit  on  which  it  is  drawn,39  and  hence  that 
the  lien  acquired  by  the  garnishment  of  a  bank  deposit  is  superior  to 
the  rights  of  the  holder  of  a  check  drawn  before  the  service  of  the 
garnishment  but  not  previously  presented  to  the  bank  and  accepted 
by  it.40  In  some  states,  however,  such  a  check  does  amount  to  an 
assignment,41  and  the  rights  of  the  payee  of  a  check  drawn  before  the 
service  of  process  of  garnishment,42  or  of  an  indorsee  thereof  to  whom  it 
is  transferred  prior  to  such  service,43  are  superior  to  those  of  the  gar- 
nishing creditor,  though  the  check  is  not  presented  for  payment  until 
after  such  service,  provided  such  check  is  drawn  in  good  faith.44  Where 
checks  are  drawn  in  one  state  on  a  bank  in  another,  the  law  of  the 
latter  state  controls  in  this  regard.45  The  rights  of  the  payee  of  a 
check  drawn  after  the  service  of  the  garnishment  process  are,  of  "course, 


sheriff.  Meadoweroft  v.  Agnew,  8&  111. 
469. 

Money  Deposited  by  an  Agent  in  an 
Agency  Account. — Jones  v.  Bank  of  the 
Northern  Liberties,   44  Pa.   253. 

Money  Belonging  to  a  City. — Marx  v. 
Parker,  9  Wash.  473,  37  Pac.  675. 

Where  the  statute  prohibits  the  de- 
positing of  public  funds  by  a  county 
treasurer,  neither  the  treasurer  nor  the 
bank  can  be  heard  to  assert  that  funds 
deposited  by  the  former  are  public 
funds,  though  the  same  are  subject  to 
his  cheek  as  treasurer  only.  First  Nat. 
Bank  v.  Candy,  11  Neb.  431,  9  N.  W. 
566. 

39.  The  credit  arising  from  a  gen- 
eral deposit  continues  to  be  the  prop- 
erty of  the  depositor  until  the  bank  has 
actually  paid  out  the  amount  thereof 
on  account  of  the  depositor  or  has 
promised  the  person  for  whose  benefit 
the  money  was  deposited,  to  pay  it  to 
him.  Cal.-^Donohoe-Kelly  Bkg.  Co.  v. 
Southern  Pac.  Co.,  138  Cal.  183,  71 
Pac.  93,  94  Am.  St.  Eep.  28.  Ga. 
Mayer  &  Lowenstein  v.  Chattahoochee 
Nat.  Bank,  51  Ga.  3.25;  Neely  Co.  v. 
Bank  of  Waynesboro,  7  Ga.  App.  390, 
66  S.  E.  1099.  Idaho. — Kaesemeyer  v. 
Smith,  22  Idaho  1,  123  Pac.  943,  43 
L.  E.  A.  (N.  S.)  100.  Ky.— Boswell 
«.  Citizens'  Sav.  Bank,  123  Ky.  485, 
96  S.  W.  797.  N.  Y— Duncan  v.  Ber- 
lin, 60  N.  T.  151. 

40.  TT.  S.— 'Cook  v.  Robinson,  194 
Ped.  753,  114  C.  C.  A.  473.  Cal.— Dono- 
hoe-Kelly  Banking  Co.  v.  Southern  Pac 
Co.,  138  Cal.  183,  71  Pac.  93,  94  Am. 
St.  Eep.  28.  Idaho. — Kaesemeyer  v. 
Smith,  22  Idaho  1,  123  Pae.  943,  43 
L.  E.  A.  (N.  S.)  100.  N.  Y.— Duncan 
»•  Berlin,  60  N.  Y.  151. 


Certified  Checks. — The  depositor  can- 
not preclude  a  garnishment  by  taking 
a  certified  cheek  payable  to  himself 
or  his  order.  Boswell  v.  Citizens'  Sav. 
Bank,  123  Ky.  485,  96  S.  W.  797. 

41.  It  amounts  to  an  equitable  as- 
signment pro  tanto.  Kuhnes  v.  Cahill, 
128  Iowa  594,  104  N.  W.  1025. 

The  payee  may  sue  for  and  recover 
the  same  from  the  bank.  National  Bank 
of  America  v.  Indiana  Banking  Co.,  114 
111.  483,  2  N.  E.  401. 

The  transfer  of  the  check  carries  with 
it  the  amount  named  in  the  check  to 
each  successive  holder.  National  Bank 
of  America  v.  Indiana  Banking  Co.,  114 
111.  483,  2  N.  E.  401;  Paepcke-Leieht 
Lumber  Co.  v.  Becker,  124  111.  App. 
311. 

Checks  Given  for  Purchase  of  Drafts. 
Where  the  depositor  gives  a  check  to 
the  bank  in  which  his  funds  are  de- 
posited for  the  purpose  of  buying  a 
draft,  the  mere  drawing  of  the  draft 
by  the  bank  does  not  transfer  money 
or  credits  to  that  amount  to  the  payee 
bank  from  the  drawer  thereof  or  from 
the  garnishee,  but  such  transfer  is  not 
effected  until  the  draft  passes  from  the 
possession  and  control  of  the  drawer. 
Binkley  v.  Clay,  112  111.  App.  332. 

42.  National  Bank  of  America  V. 
Indiana  Banking  Co.,  114  111.  483,  2 
N.  E.  401;  Kuhnes  v.  Cahill,  128  Iowa 
594,   104   N.   W.   1025. 

43.  Paepcke-Leieht  Lumber  Co.  v. 
Becker,  124  111.  App.  311. 

44.  That  it  was  not  bona  fide  is  a 
matter  of  defense.  National  Bank  of 
America  v.  Indiana  Banking  Co.,  114 
111.   483,   2   N.   E.   401. 

45.  National  Bank  of  America  v. 
Indiana  Banking  Co.,  114  111.  483,  493, 
2  N.  E.  401. 
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inferior  to  those  of  the  garnishing  creditor.46  Where  there  is  a  special 
deposit  for  the  purpose  of  paying  particular  checks  previously  issued, 
the  rights  of  the  checkholders  are  superior  to  those  acquired  by  sub- 
sequent garnishment  proceedings.47 

35.  Property  Transferred  in  Fraud  of  Creditors.  —  One  to  whom 
property  has  been  transferred  by  the  principal  defendant  in  fraud  of 
the  latter 's  creditors  may  be  garnished  in  respect  thereto,48  provided 


46.  National  Bank  of  America  v. 
Indiana  Banking  Co.,  114  HI.  483,  493, 
2  N.  E.  401. 

47.  Dolph  v.  Cross,  153  Iowa  289, 
133  N.  W.  669. 

That  the  depositor  tells  the  bank 
■  that  he  desires  particular  checks  pre- 
viously drawn  to  be  paid  out  of  the 
balance  of  his  general  deposit  does  not 
convert  such  deposit  into  a  special  de- 
posit or  trust  fund  so  as  to  defeat  the 
rights  of  creditors  who>  garnish  the 
bank  before  such  checks  are  presented. 
Kaesenieyer  v.  Smith,  22  Idaho  1,  123 
Pac.  943,  43  L.  E.  A.  (N.  S.)  100. 

48.  U.  S.— Klein  v.  Hoffheimer,  132 
U.  S.  367,  10'  Sup.  Ct.  130;  33  L.  ed. 
373;  Allen  v.  Aetna  Life  Ins.  Co.,  145 
Fed.  881,  76  C.  C.  A.  265,  7  L.  R.  A. 
(N.  S.)  958;  Allen-West  Com.  Co.  v. 
Grumbles,  161  Fed.  461;  Treusch  v.  Or- 
enburg, 54  Fed.  867,  4  C.  0.  A.  629. 
Ala. — Cottingham  v.  Greely  Barnham 
Grocery  Co.,  129  Ala.  200,  30  So.  560, 
87  Am.  St.  Rep.  58;  White  v.  Simpson, 
107  Ala.  386,  18  So.  151;  Nicrosi  v.  Ir- 
vine, 102  Ala.  648,  15  So.  429,  48  Am. 
St.  Rep.  92.  Colo. — Sickman  v.  Aber- 
nathy,  14  Colo.  174,  23  Pac.  447;  Marks 
v.  Anderson,  1  Colo.  App.  1,  27  Pac.  168. 
Conn. — Hawes  v.  Mooney,  39  Conn.  37. 
Ga. — Jaques  &  Tinsley  Co.  v,  Carstar- 
phen  Warehouse  Co.,  131  Ga.  1,  62  S.  E. 
82;  Norton  v.  Cobb  &  Ctawford,  20  Ga. 
44;  Miller  v.  Conklin  &  Co.,  17  Ga. 
430,  63  Am.  Dec.  248;  Dawson  v. 
Figueiro.  16  Ga.  610.  Idaho. — Van  Ness 
v.  McLe'od,  3  Idaho  439,  31  Pac.  798. 
la. — Smith  Lumber  Co.  v.  Scott  County 
Garbage  Reducing  &  Fuel  Co.,  149  Iowa 
272,  128  N.  W.  389,  30  L.  R.  A.  (N.  S.) 
1184;  Kenosha  Stove  Co.  v.  Shedd,  82 
Iowa  540,  48  N.  W.  933.  Kan.— Van 
Natta-Lynds  Drug  Co.  v.  Gerson,  43 
Kan.  660,  23  Pac.  1071;  Reese  v.  Piatt, 
4  Kan.  App.  801,  44  Pac.  31,  46  Pac. 
990.  Md.— Main  v.  Lynch,  54  Md.  658; 
Cooke  v.  Cooke,  43  Md.  522.  Mass. 
Clark  v.  Williams,  190  Mass.  219,  76 
N.  E.  723.  Mich. — Cummings  v.  Fearey, 
44  Mich.  39,  6  N.  W.  98;  Fearey  v. 
Cummings,  41  Mich.  376,  1  N.  W.  946. 

Vol.  X 


Minn. — May  v.  Walker,  35  Minn.  194, 
28  N.  W.  252.  Miss.— People's  Bank 
v.  Smith  Btos.  &  Co.,  75  Miss.  753,  23 
So.  428,  63  Am.  St.  Rep.  618.  Mo. 
Humphreys  v.  Atlantic  Milling  Co.,  98 
Mo.  542/  10  S.  W.  140;  Lee  v.  Tabor, 
8  Mo.  322;  Potter  v.  Whitten,  170  Mo. 
App.  108,  155  S.  W.  80;  Eyerman  v. 
Krieckhaus,  7  Mo.  App.  455.  Okla. 
Williamson  v.  Oklahoma  Nat.  Bank,  7 
Okla.  621,  56  Pac.  1064.  Ore.— Dawson 
v.  Coffey,  12  Ore.  513,  8  Pac.  838.  Tex. 
Mcintosh  &  Warren  v.  Owosso  Carriage 
&  Sleigh  Co.  (Tex.  Civ.  App.),  146  S. 
W.  239;  Armstrong  Co.  v.  Elbert,  14 
Tex.  Civ.  App.  141,  36  S.  W.  139.  Wash. 
Millar  &  Co.  v.  Plass,  11  Wash.  237, 
39  Pac.  956.  W.  Va.— Ringold  v.  Suiter, 
35  W.  Va.  186,  13  S.  E.  46.  Wis.— Eau 
Claire  Nat.  Bank  v.  Chippewa  Valley 
Bank,  124  Wis.  520,  102  N.  W.  1068, 
109  Am.  St.  Rep.  966;  Stannard  v.  You- 
mans,  100  Wis.  275,  75  N.  W.  1002; 
Dahlman  v.  Greenwood,  99  Wis.  163, 
74  N.  W.  215;  Jones  v.  Alford,  98  Wis. 
245,  73  N.  W.  1012. 

The  statute  makes  the  remedy  by 
garnishment  as  effectual  in  reaching 
property  so  held  as  the  old  creditors' 
bill  in  chancery.  Eau  Claire  Nat.  Bank 
v.  Chippewa  Valley  Bank,  124  Wis.  520, 
102  N.  W.  1068,  109  Am.  St.  Eep. 
966. 

Bank  in  which  fund  has  been  de- 
posited by  fraudulent  grantee  may  be 
garnished..  Potter  v.  Whitten,  170  Mo. 
App.  108,  155  S.  W.  80.  But  see  Him- 
sted  v.  German  Bank,  46  Ark.  537. 

Possession  by  Grantee  Necessary. 
Gutterson  v.  Morse,  58  N.  H.  528. 

No  money  judgment  may  be  entered 
against  the  garnishee  where  it  is  sought 
to  charge  him  only  in  respect  to  prop- 
erty held  by  him  under  a  transfer  al- 
leged to  be  fraudulent  as  to  creditors. 
Williamson  v.  Oklahoma  Nat.  Bank,  7 
Okla.   621,   56   Pac.   1064. 

As  to  fraudulent  assignments  for  the 
benefit  of  creditors,  see  infra,  V,  F, 
43. 

As  to  chattel  mortgages  void  as  to 
creditors,  see  supra,  V,  F,  33. 
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it  is  of  such  a  character  that  it  is  subject  to  garnishment  process.48 

Necessity  of  Actual  Fraud.  —  In  some  states  the  transfer  must  have 
been  pursuant  to  an  actual  fraudulent  intent,  mere  fraud  in  law  be- 
ing an  insufficient  basis  for  garnishment,60  though  other  courts  hold 
to  the  contrary.51 

Violation  of  Bulk  Sales  Act.52  — "Where  the  transfer  is  fraudulent  as 
to  creditors  for  failure  to  comply  with  a  bulk  sales  act,  but  is  otherwise 
made  in  good  faith  and  for  value,  some  courts  hold  that  the  vendee 
may  be  garnished,53  others  that  he  may  not.54 

If  the  transferee  has  disposed  of  the  property,  he  may  be  held  liable  for 
the  proceeds  of  the  sale,55  or  the  value  of  the  property.56 

The  purchase  price  due  the  defendant  from  his  fraudulent  grantee 
may  generally  be  reached  by  garnishment  proceedings,57  though  it  has 


49.  Choses  in  action  fraudulently 
transferred  cannot  be  reached.  Cot- 
tingham  v.  Greely  Burnham  Grocery 
Co.,  129  Ala.  200,  30  So.  560,  87  Am. 
St.  Kep.  58. 

50.  McGreenery  v.  Murphy,  76  N.  H. 
338,  82  Atl.  720,  39  L.  E.  A.  (N.  S.) 
374  (transfer  for  value  -without  com- 
pliance with  bulk  sales  act);  Corning 
v.  Eecords,  69  N.  H.  390,  46  Atl.  462, 
76  Am.  St.  Eep.  178  (absolute  trans- 
fer intended  as  security  merely) ; 
Thompson  v.  Esty,  69  N.  H.  55,  70,  45 
Atl.  566;  Eobinson  v.  Mitchell,  62  N.  H. 
529.  See  also  Mcintosh  &  Warren  v. 
Owosso  Carriage  &  Sleigh  Co.  (Tex. 
Civ.  App.),  146  S..W.  239. 

Assignment  of  Future  Earnings. 
Dole  v.  Harwell,  72  N.  H.  183,  55  Atl. 
553. 

51.  Jaques  &  Tinsley  Co.  v.  Carstar- 
phen  Warehouse  Co.,  131  Ga.  1,  62  S.  E. 
82.    And  see  following  text  and  notes. 

52.  See  generally  the  title  "Fraud- 
ulent Conveyances." 

53.  Ga. — Jaques  &  Tinsley  Co.  v. 
Carstarphen  Warehouse  Co.,  131  Ga.  1, 
62  S.  E.  82.  Mich.— Marquette  County 
Sav.  Bank  i>.  Koivisto,  162  Mich.  554, 
127  N.  W.  680;  Musselman  Grocery  Co. 
v.  Kidd,  Dater  &  Price  Co.,  151  Mich. 
478,  115  N.  W.  409.  Wash.— Kohn  v. 
Pishbach,  36  Wash.  69,  78  Pae.  199, 
104  Am.  fit.  Eep.  941,  although  the 
garnishee  has  sold  the  goods. 

54.  McGreenery  v.  Murphy,  76  N.  H. 
338,  82  Atl.  720,  39  L.  E.  A.  (N.  S.) 
»'4  (note  discussing  remedies  of  cred- 
itors for  violation  of  bulk  sales  act); 
Schnmcker  v.  Lawler,  38  Pa.  Super.  578 
(the  goods  may  be  attached  but  there 
is  no  debt  to  support  garnishment). 

A  purchaser  in  good  faith  of  a  stock 
01  goods  who  pays  full  value  therefor, 
29 


cannot  be  garnished  in  respect  to  the 
proceeds  of  the  goods  after  he  has  sold 
them,  though  the  sale  to  him  was  con- 
structively fraudulent  for  failure  to 
comply  with  the  bulk  sales  law.  Mcin- 
tosh &  Warren  v.  Owosso  Carriage  & 
Sleigh  Co.  (Tex.  'Civ.  App.),  146  S.  W. 
239.  Compare  Bewley  v.  Sims  (Tex. 
Civ.  App.),  145  S.  W.  1076. 

55.  Hawes  v.  Mooney,  39  Conn.  37; 
Eingold  v.  Suiter,  35  W.  Va.  186,  13 
S.  E.  46. 

May  garnish  one  to  whom  defendant 
has  transferred  his  property  in  fraud 
of  creditors,  where  the  garnishee  had 
knowledge  of  the  fraud  and  has  sold 
the  property  and  converted  the  pro- 
ceeds. Jaseph  v.  People's  Sav.  Bank, 
132  Ind.  39,  31  N.  E.  524. 

56.  IT.  S. — Treusch  v.  Ottenburg,  54 
Fed.  867,  4  C.  C.  A.  629.  Mich.— Cum- 
mings  v.  Fearey,  44  Mich.  39,  6  N.  W. 
98;  Fearey  v.  Cummings,  41  Mich.  376, 
1  N.  W.  946.  N.  H.— Gutterson  v. 
Morse,  58  N.  H.  529. 

Purchaser  in  violation  of  bulk  sales 
law.  Jaques  &  Tinsley  Co.  v.  Carstar- 
phen Warehouse  Co.,  131  Ga.  1,  62  S.  E. 
82.    But  see  following  text  and  notes. 

57.  A  bona  fide  purchaser  of  prop- 
erty conveyed  in  fraud  of  creditors  may 
be  held  as  equitable  garnishee  to  the 
amount  of  the  purchase  price  at  the 
suit  of  the  creditors  of  the  fraudulent 
grantor.  Tappan,  McKillop  &  Co.  v. 
Harbison,  43  Ark.  84. 

One  who  attempts  by  garnishment 
proceeding  to  reach  money  due  on  a 
fraudulent  sale  of  property  cannot  im- 
peach the  sale  or  challenge  the  good 
faith  of  the  transaction,  since  "one 
cannot  claim  the  benefits  of  a  transac- 
tion  and   at   the   same  time   repudiate 
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been  held  to  the  contrary  that  creditors  must  look  to  the  property.58 
36.  Money  or  Property  in  Custodia  Legis,  or  in  Possession  of 
Public  Officers.  —  Except  in  so  far  as  the  rule  has  been  modified  by 
statute,59  money  or  property  in  the  custody  of  the  law,60  or  in  the 
hands  of  a  public  officer  in  his  official  capacity,61  is  not  garnishable, 


it."     Grainger  v.  First  Nat.  Bank,  63 
Neb.  46,  88  N.  W.  121. 

58.  In  such  case  the  creditor  cannot 
waive  relief  against  the  property  and 
take  judgment  against  the  purchaser 
for  the  money  which  he  agreed  to  pay. 
Eingold  v.  Suiter,  35  W.  Va.  186,  13 
S.   E.   46. 

59.  See  the  statutes  of  the  various 
states,  and  the  following:  Ala. — Pruitt 
v.  Armstrong,  56  Ala.  306.  Ark. — Green 
v.  Robertson,  -80  Ark.  1,  96  S.  W.  138. 
Ind.— Burns'  Ann.  St.,  1908,  §977.  la. 
Patterson  v.  Pratt,  19  Iowa  358.  Ky. 
Sanders  &  Walker  v.  Herndon,  122  Ky. 
760,  93  S.  W.  14,  121  Am.  St.  Eep. 
493,  5  L.  E.  A.  (N.  S.)  1072.  Ohio. 
Code,   19>10,    §11,829. 

See  also  following  sections  relating 
to  the  garnishment  of  particular  offi- 
cers. 

60.  TJ.  S. — In  re  Argonaut  Shoe  Co., 
187  Fed.  7'84,  109  C.  C.  A.  632;  D.  B. 
Martin  Co.  v.  Shannanhouse,  203  Fed 
517;  Clarke  v.  Shaw,  28  Fed.  356.  Cal. 
Swinnerton  v.  Oregon  Pac.  E.  Co.,  123 
Cal.  417,  56  Pac.  40;  Dunsmoor  v.  Fur- 
stenfeldt,  88  Cal.  522,  26  Pac.  518,  22 
Am.  St.  Eep.  331,  12  L.  E.  A.  508.  m. 
Millison  v.  Fjsk,  43  111.  112;  Lightner 
v.  Steinagel,  33  111.  512;  Vierheller  v. 
Brutto,  6  111.  App.  95.  la. — Patterson 
v.  Pratt,  19  Iowa  358.  Kan. — Mis- 
souri Pac.  E.  Co.  v.  Love,  61  Kan.  433, 
59-  Pac.  1072.  Me.— Eockland  ®av. 
Bank  v.  Alden,  103  Me.  230,  68  Atl. 
863,  14  L.  E.  A.  (N.  S.)  1220.  Md. 
Dale  v.  Brumbly,  98  Md.  468,  56  Atl. 
807,  64  L.  E.  A.  112;  Farmers  Bank 
v.  Beaston,  7  Gill  &  J.  421.  Mass. 
Gassett  v.  Grout,  4  Mete.  486.  Mich. 
Hudson  v.  Saginaw  Circuit  Judge,  114 
Mich.  116,  72  N.  W.  162,  68  Am.  St. 
Eep.  465,  47  _L.  E.  A.  345.  Minn.— Sec- 
ond Nat.  Bank  v.  Schranck,  43  Minn. 
38,  44  N.  W.  524;  Lord  v.  Meachem,  32 
Minn.  66,  19  N.  W.  346.  Mo.— Holker 
v.  Hennessey,  141  Mo.  527,  42  'S.  W. 
1090,  64  Am.  St.  Eep.  524,  39  L.  E.  A. 
165.  Neb. — Sturtevant  Co.  v.  Bohn  Sash 
&  Door  Co.,  57  Neb.  671,  78  N.  W. 
265,  59  Neb.  82,  80  N.  W.  273;  Baker 
v.  Peterson,  57  Neb.  375,  77  N.  W.  774; 
Anheuser-Busch  Brewing  Assn.  v.  Hier, 
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52  Neb.  424,  72  N.  W.  588.  Ore.— Thor- 
sen  v.  Hooper,  50  Ore.  497,  93  Pac.  361; 
Harrington  v.  La  Eoeque,  13  Ore.  344, 
10  Pac.  498;  Damns  v.  Sears,  13  Ore. 
47,  11  Pac.  891.  E.  I.— Allen  v.  Gerard, 
21  E.  I.  467,  44  Atl.  592,  7!9  Am.  St. 
Eep.  816,  49  L.  E.  A.  351.  Tex.— Cur- 
tis v.  Ford,  78  Tex.  262,  14  S.  W.  614, 
10  L.  E.  A.  529;  Sweetzer  v.  Claflin, 
74  Tex.  667,  12  S.  W.  395;  Loftus  v. 
Williams,  24  Tex.  Civ.  App.  393,  59 
S.  W.  291;  Eichardson  v.  Anderson 
(Tex.  Civ.  App.),  18  .S.  W.  195.  Vt. 
Wilbur  v.  Flannery,  60  Vt.  581,  15  Atl. 
203.  W.  Va.— Brewer  v.  Hutton,  45  W. 
Va.  106,  30  S.  B.  81,  7'2  Am.  St.  Kep. 
804.  Wis. — Evans  v.  Eeetor,  107  Wis. 
286,  83  N.  W.  292. 

See  also  infra,  V,  F,  38-42. 

61.  HI. — Weaver  v.  Davis,  47  111. 
235;  Millison  v.  Fisk,  43  111.  112;  Light- 
ner v.  Steinagel,  33  111.  512;  Vierheller 
v.  Brutto,  6  111.  App.  95.  la.— Pugh 
4?.  Jones,  134  Iowa  746,  112  N.  W.  225, 
120  Am.  St.  Eep.  451,  11  L.  E.  A.  (N. 
S.)  706.  Md.— Dale  •».  Brumbly,  98  Md. 
468,  56  Atl.  807,  64  L.  E.  A.  112.  Mass. 
Colby  v.  Cbates,  6  Cnsh.  558;  Gassett 
v.  Grout,  4  Mete.  486;  Brooks  v.  Cook, 
8  Mass.  246;  Chealy  v.  Brewer,  7  Mass. 
259.  Mich.^Oomp.  Laws,  1897,  §10,- 
637,  subsee.  2;  Voorhees  v.  Sessions,  34 
Mich.  99.  Mo. — Holker  v.  Hennessey, 
141  Mo.  '5-27,  42  S.  W.  1090,  64  Am. 
St.  Eep.  524,  39  L.  E.  A.  165;  Rich- 
ards v.  Griggs,  16-  Mo.  416,  57  Am.  Dec. 
240;  Curling  &  Eobertson  v.  Hyde,  10 
Mo.  374.  E.  I.— Allen  v.  Gerard,  21  R. 
I.  467,  44  Atl.  592,  79  Am.  St.  Eep. 
816,  49  L.  E.  A.  351;  Perry  v.  Thorn- 
ton, 7  E.  I.  15.  Tenn. — Pennebaker  «. 
Tomlinson,  1  Coop.  Ch.  Ill,  117.  TeX. 
Curtis  v.  Ford,  7S  Tex.  262,  14  S.  W. 
614,  10  L.  E.  A.  529;  Eiehardson  v. 
Anderson  (Tex.  Civ.  App.),  18  S.  W. 
195.  Va. — Buck  v.  Guarantors'  Liabil- 
ity Indem.  Co.,  9'7  Va.  719,  34  S.  E. 
950;  Eollo  v.  Andes  Ins.  Co.,  23  Gratt. 
509,  14  Am.  Eep.  147.  Wis.— St.,  1898, 
§2769,  subsee.  3;  Storm  v.  Adams,  56 
Wis.  137,  14  N.  W.  69. 

See  also  supra,  V,  F,  1-3;  infra,  V,  f, 
38-42. 
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nor  is  a  fund  in  court.62  But  a  public  officer  is  subject  to  gar- 
nishment in  respect  to  money  or  property  received  by  him  in  his  in- 
dividual, as  distinguished  from  his  official,  capacity,63  or  if  anything 
arises  to  change  his  obligation  from  an  official  to  a  personal  one,64  as 
where  the  purpose  of  the  legal  custody  has  been  accomplished,  and  the 
only  remaining  duty  of  the  custodian  is  to  deliver  the  property  or  pay 
the  money  to  the  owner  thereof.65 

After  an  order  of  distribution  or  payment  is  made  some  courts  hold  that 
the  fund  is  no  longer  in  custodia  legis  and  is  therefore  subject  to  gar- 
nishment.66 But  other  courts  apply  the  general  rule  even  under  such 
circumstances.67 


State's  Attorney. — Stillman  v.  Isham, 

11  Conn.  124. 

State  treasurer  holding  bonds  de- 
posited with  him  by  foreign  insurance 
companies  pursuant  to  a  statute  mak- 
ing such  deposit  a  condition  precedent 
to  the  right  to  do  business  in  the  state. 
Buck  v.  Guarantors'  Liability  Indem. 
Co.,  97  Va.  719,  34  S.  E.  950;  Eollo 
v.  Andes  Ins.  Co.,  23  Gratt.  (Va.)  509, 
14  Am.  Rep.  147. 

State  Comptroller.  —  Fennebaker  v. 
Tomlinson,  1  Coop.  Ch.  (Tenn.)  111. 

A  county  treasurer  cannot  be  gar- 
nished to  reach  a  surplus  in  his  hands 
resulting  from  a  sale  of  land  for  taxes. 
Wilson  v.  Ridgely,  46  Md.  235.  See 
also  Chealy  v.  Brewer,  7  Mass.  259. 

The  Treasurer  of  a  Municipal  Cor- 
poration.—Triebel  v.  Colburn,  64  111. 
376. 

After  Settlement  of  Accounts. — One 
holding  money  or  credits  in  an  official 
capacity,  and  for  which  he  is  obliged 
to  account,  cannot  be  charged  as  gar- 
nishee or  trustee  until  his  accounts 
have  been  adjusted  in  the  court  having 
jurisdiction  of  the  subject-matter. 
Tucker  v.  Ohiek,  67  N.  H.  77,  37  Atl. 
872;  Adams  v,  Barrett,  2  N.  H.  374. 

62.  Ark.— Green  v.  Robertson,  80 
Ark.  1,  96  S.  W.  13'8.  Cal.— Swinnerton 
v.  Oregon  Pac.  R.  Co.,  123  Cal.  417, 
56  Pac.  40;  Dunsmoor  v.  Furstenfeldt, 
88  Cal.  522,  26  Pac.  518,  22  Am.  St. 
Eep.  3*1,  12  L.  R.  A.  508.  Me.— See 
Lord  v.  Collins,  79  Me.  227,  9  Atl.  611. 
Md.— Farmers'  Bank  v.  Beaston,  7  Gill 
&  J.  421.  Mo. — Holker  v.  Hennessey, 
1*1  Mo.  527,  4:2  S.  W.  1090,  64  Am. 
St.  Eep.  524,  39  L.  R.  A.  165.  Ore. 
L.  O.  L.,  §258.  R.  I.— Allen  v.  Gerard, 
21  E.  I.  467,  44  Atl.  592,  70  Am.  St. 
Eep.  816,  49  L.  R.  A.  351.  S.  C— Mur- 
rell  &  Foote  v.  Johnson,  3  Hill  12. 

See  also  infra,  V,  F,  38-40. 


63.  Marine  Nat.  Bank  v.  Whiteman 
Paper  Mills,  49  Minn.  133,  51  N.  W. 
665. 

64.  "Weaver  v.  Davis,  47  111.  235; 
Lightner  v.  Steinagel,  33  111.  512. 

65.  Cal. — Dunsmoor  v.  Furstenfeldt, 
8S  Cal.  522,  26  Pac.  518,  22  Am.  St. 
Rep.  331,  12  L.  R.  A.  508.  Ill.--Weaver 
r.  Davis,  47  111.  235.  Mo.— Holker  v. 
Hennessey,  141  Mo.  527,  42  S.  W.  1090, 
64  Am.  St.  Rep.  524,  39  L.  R.  A.  165. 

See  following  text  and  notes,  and 
infra,  V,  F,  38-42. 

66.  Cal. — Dunsmoor  v.  Furstenfeldt, 
88  Cal.  522,  26  Pac.  518,  22  Am.  St. 
Rep.  331,  12  L.  R.  A.  508.  111.— Weaver 
v.  Davis,  47  111.  235;  Smith  v.  Peo- 
ple, 93  111.  App.  135.  Mich.— People 
ex  rel.  "Wipfler  v.  Wipfler,  167  Mich. 
13,  132  N.  W.  444;  Robertson  v.  Detroit 
Pattern  Works,  152  Mich.  612,  116  N. 
W.  196,  15  Am.  &  Eng.  Ann.  Cas.  131. 
But  see  People  v.  Brooks,  40  Mich.  333, 
29  Am.  Rep.  534;  Voorhees  v.  Sessions, 
34  Mich.  99.  Miss. — Fearing  v.  Shafner, 
62  Miss.  791.  N.  H. — "Willard  v.  De- 
catur, 59  N.  H.  137.  N.  C— Le  Roy  v. 
Jaeobsky,  136  N.  C.  443,  48  S.  E.  796, 
87  L.  R.  A.  977;  Gaither  v.  Ballew,  49 
N.  C.  488,  69  Am.  Dec.  763.  Ore.— See 
Thorsen  v.  Hooper,  50  Ore.  497,  93  Pac. 
3-61.  Pa. — Piper  v.  Piper,  7  Pa.  Dist. 
135.  Vt.— Wilbur  v.  Flannery,  60  Vt. 
581,  15  Atl.  203.  Wash.— Russell  &  Co. 
v.  Millett,  20  Wash.  212,  55  Pac.  44. 

See  also  infra,  V,  F,  47. 
As   to   surplus  in   hands   of   sheriff, 
see  infra,  V,  F,  41. 

67.  U.  S.—In  re  Forsyth,  78  Fed. 
296;  In  re  Cunningham,  6  Fed.  Cas. 
No.  3,478;  In  re  Bridgman,  4  Fed. 
Cas.  No.  1,867.  Ark.— See  Fowler  v. 
McClelland,  5  Ark.  188.  Conn.— Shel- 
ton  v.  Wolthausen,  80  Conn.  599,  69 
Atl.  1030,  125  Am.  St.  Rep.  131.  Ga. 
Cowart  v.  W.  E.  Caldwell  Co.,  134  Ga. 
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,  Objections  and  Waiver  Thereof.  —  It  has  been  held  that  the  officer  alone 
can  question  the  validity  of  the  proceedings  whereby  he  is  sought  to 
be  garnished,68  and  that  he  may  waive  the  defense  that  he  is  not  sub- 
ject to  garnishment,69  and  does  so  by  failing  to  make  it  at  the  proper 
time.70 

37.  Public  Funds.  —  The  public  funds  of  a  county,71  or  city,72  or 
other  public  corporation,73  obtained  by  it  for  governmental  uses  are 
not  subject  to  garnishment  by  its  creditors,  but  the  contrary  is  true 
as  to  funds  belonging  to  it  in  other  than  its  governmental  capacity.74 
It  has  been  held  that  an  authorized  depository  of  public  funds  cannot 
be  garnished  in  a  suit  against  a  municipality,75  but  that  the  contrary 
is  true  as  to  money  deposited  without  statutory  authority.76  The  right 
to  garnish  the  United  States,77  states,78  and  public  and  municipal  cor- 
porations79 and  salaries  due  public  officers  and  employes,80  is  treated 
in  previous  sections. 


544,  68  S.  E.  500,  30  L.  E.  A.  (N.  S.) 
720.  See  Field  v.  Jones,  11  Ga.  413. 
Me. — Rockland  Sav.  Bank  v.  Alden,  103 
Me.  230,  68  Atl.  863,  14  L.  E.  A.  (N. 
S.)  1220,  13  Am.  &  Eng.  Ann.  Cas.  806. 
Md.— Dale  v.  Brumbly,  98  Md.  468,  56 
Atl.  807,  64  L.  E.  A.  112.  Neb.— Sturte- 
vant Co.  v.  Bohn  Sash  &  Door  Co.,  57 
Neb.  671,  78  N.  W.  265.  Pa.— Atkin- 
son v.  Hines,  5  Phila.  16.  R.  I. — Allen 
v.  Gerard,  21  E.  I.  467,  44  Atl.  592,  79 
Am.  St.  Eep.  816,  49  L,  E.  A.  351. 
Term. — Drane  v.  MoGavock,  7  Humph. 
132.  Tex. — Curtis  v.  Ford,  78  Tex.  262, 
14  S.  W.  614,  10  L.  E.  A.  529;  Pace  v. 
Smith,  57  Tex.  555;  Loftus  v.  Williams, 
24  Tex.  Civ.  App.  393,  59  S.  W.  291. 
W.  Va.— Boylan  v.  Hines,  62  W.  Va. 
486,  59  S.  E.  503,  125  Am.  St.  Eep. 
983,  13  L.  E.  A.  (N.  S.)  757. 
See  also  infra,  V,  F,  42. 

68.  Sturtevant  Co.  v.  Bohn  Sash  & 
Door  Co.,  59  Neb.  82,  80  N.  W.  273. 

69.  Sturtevant  Oo.  v.  Bohn  Sash  & 
Door  Co.,  59  Neb.  82,  80  N.  W.  273. 

70.  .Sturtevant  Co.  v.  Bohn  Sash  & 
Door  Co.,  59  Neb.  82,  80  N.  W.  273. 

Waiver  by  Officer  of  City's  Exemp- 
tion From  Garnishment. — See  infra,  V, 
F,  37. 

71.  Edmondson  v.  De  Kalb  County, 
51  Ala.  103.    See  supra,  V,  F,  36. 

72.  Skewes  v.  Tennessee  Coal,  Iron  & 
E.  Co.,  124  Ala.  629,  27  So.  435,  82 
Am.  St.  Eep.  214;  Murphree  v.  City  of 
Mobile,  108  Ala.  663,  18  So.  740;  Porter 
v.  Perdue,  105  Ala.  293,  16  So.  713,  53 
Am.  St.  Eep.  124. 

The  fact  that  the  money  due  by  the 
city  to  the  defendant  has  been  segre- 
gated from  its  general  fund,  and  is  held 
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by  its  treasurer  for  the  specific  pur- 
pose of  paying  the  particular  debt  does 
not  change  the  rule.  Porter  v.  Perdue, 
105  Ala.  293,  16  So.  713,  53  Am.  St. 
Eep.  124. 

The  debt  of  a  county  to  a  city  un- 
der an  agreement  whereby  the  former 
was  to  reimburse  the  latter  for  a  part 
of  the  expense  incurred  by  reason  of 
an  epidemic  of  smallpox.  City  of  Sher- 
man v.  Shobe,  94  Tex.  126,  58  S.  W. 
949,  86  Am.  St.  Eep.  825;  Capps  v. 
Citizens'  Nat.  Bank  (Tex.  Civ.  App.), 
134  S.  W.  808. 

Taxes. — Moore  &  Marsh  v.  Mayor,  etc. 
of  Chattanooga,  8  Heisk.  (Tenn.)  850. 

Money  owed  to  a  city  for  taxes, 
though  the  garnishee  has  given  his  note 
to  the  city  therefor  on  which  the  city 
has  recovered  judgment.  TJnderhill  v. 
Calhoun,  63  Ala.  216,  overruling  Stnoot 
v.  Hart,  33  Ala.  69. 

73.  A  levee  district  board.  Board 
of  Directors  v.  Bodkin,  108  Tenn.  700, 
69  S.  W.  270. 

74.  As  the  proceeds  of  a  lot  which 
was  not  held  for  any  governmental  uses. 
Murphree  v.  City  of  Mobile,  108  Ala. 
663,  18  So.  740. 

Instalments  of  the  purchase  price  of 
property  sold  by  a  city.  Hart  v.  City 
of  New  Orleans,  12  Fed.  292. 

75.  Murphree  v.  City  of  Mobile,  108 
Ala.   663,   18   So.  740. 

76.  Murphree  v.  City  of  Mobile,  108 
Ala.  663,  18  So.  740. 

77.  See  supra,  V,  F,  1. 

78.  See  supra,  V,  F,  2. 

79.  See  supra,  V,  F,  3. 

80.  See  supra,  V,  F,  26. 
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Waiver  of  Exemption.  —  It  has  been  held  that  municipal  officers  can- 
not waive  the  exemption  by  appearing  without  objection  and  ad- 
mitting the  indebtedness.81 

38.  Justices  of  the  Peace.  —  In  the  absence  of  a  statutory  pro- 
vision to  the  contrary  money  or  property  in  the  hands  of  a  justice  of 
the  peace  in  his  official  capacity  is  not  subject  to  garnishment.82  By 
statute  in  some  states  a  justice  of  the  peace  holding  money  by  virtue 
of  his  office  may  be  garnished  to  the  same  extent  as  other  persons.88 

39.  Clerks  of  Court.  —  Except  where  permitted  by  the  statute,84 
money  or  property  in  the  hands  of  a  clerk  of  court  cannot  be  reached 
by  garnishment,85  until  the  purpose  for  which  it  is  held  has  been  ac- 
complished and  the  only  remaining  duty  of  the  clerk  is  to  pay  it  over 
to  the  person  entitled.86  In  some  states  garnishment  will  not  lie  even 
in  the  latter  case.87  The  rule  forbidding  garnishment  of  a  clerk  does 
not  apply  to  funds  held  by  him  in  other  than  his  official  capacity,88 


81.  Porter  &  Blair  Hdw.  Co.  v.  Per- 
due, 105  Ala.  293,  17  So.  216,  53  Am. 
St.  Eep.  124. 

Waiver  by  officer  of  his  own  exemp- 
tion from  garnishment.  See  supra,  V, 
F,  36. 

82.  See  Hooks  v.  York,  4  Ind.  636; 
Oorbyn  v.  Bollman,  4  Watts  &  S.  (Pa.) 
342. 

Contra. — "As  soon  as  the  money  is 
collected,  his  character  as  a  magistrate 
ceases,  and  he  holds  it  as  any  other 
agent."  Clark  v.  Boggs,  6  Ala.  809, 
41  Am.  Dec.  85. 

As  to  money  or  property  in  custodia 
legis  generally,  see  supra,  V,  F,  36. 

83.  See  the  statutes  of  the  various 
states,  and  Patterson  v.  Pratt,  19  Iowa 
358. 

84.  See  the  statutes  of  the  various 
states,  including  the  following:  Ind. 
Burns'  Ann.  St.,  1908,  §977.  la.— Code, 
§3937.  Ky.— Civ.  Code  Prac,  §207. 
Ohio.— Code,  1910,   §11,829. 

85.  Ind.— See  Ex  parte  Taylor,  4  Ind. 
479.  Me.— See  Lord  v.  Collins,  79  Me. 
227,  9  Atl.  611.  Md.— Dale  v.  Brum- 
bly,  98  Md.  468,  56  Atl.  807,  64  L.  E.  A. 
112;  Farmers  Bank  v.  Beaston,  7  Gill 
&  J.  421.  Neb.— Sturtevant  Co.  v.  Bonn 
Sash  &  Door  Co.,  57  Neb.  671,  78  N. 
W.  265,  59  Neb.  82,  80  N.  W.  273; 
Baker  v.  Peterson,  57  Neb.  375,  77  N. 
w-  774;  Anheuser-Busch  Brewing  Assn. 
«■  Hier,  52  Neb.  424,  72  N.  W.  588; 
Weaver  v.  Cressman,  21  Neb.  676,  33 
£■  W.  478.  Tex.^Sweetzer  v.  Claflin, 
74  Tex.  667,  12  S.  W.  395. 

See  also  supra,  V,  P,  36. 

Proceeds  of. the  sale  of  sequestered 
?!°S,erty«  Curtis  »■  Ford,  78  Tex.  262, 
W  S.  W.  614,  10  L.  K.  A.  529. 


Money  transferred  to  the  clerk  by 
an  assignee  for  creditors  under  an  or- 
der of  court.  Dunsmoor  v.  Furstenf  eldt, 
88  Cal.  522,  26  Pac.  518,  22  Am.  St. 
Eep.  331,  12  L.  E.  A.  508. 

For  dividends  declared  by  the  court 
from  the  effects  of  bankrupts.  Drane 
v.  MeGavock,  7  Humph.  (Tenn.)  132. 
Compare  infra,  V,  F,  42. 

Clerk  of  Federal  Court. — D.  B.  Mar- 
tin Co.  v.  Shannonhouse,  203  Fed.  517 
(citing  3  Standard  Peoc.  280) ;  Swin- 
nerton  v.  Oregon  P.  E.  Co.,  123  Cal. 
417,  56  Pae.  40. 

86  Le  Eoy  v.  Jacobosky,  136  N.  C. 
443,  48  S.  E.  796,  67  L.  E.  A.  977. 

Clerk  and  master  of  a  court  of 
equity.  Cal. — Dunsmoor  v.  Fursten- 
feldt,  88  Cal.  522,  26  Pae.  518',  22  Am. 
St.  Eep.  331,  12  L.  E.  A.  508.  N.  C. 
Gaither  v.  Ballew,  49  N.  C.  488,  69'  Am. 
Dec.  763.  Vt.— Wilbur  v.  Flannery,  60 
Vt.  581,  15  Atl.  203. 

After  order  of  distribution  or  for 
payment,  see  supra,  V,  F,  36. 

87.  Md.— Dale  v.  Brumbly,  98  Md. 
468,  56  Atl.  807,  64  L.  E.  A.  112.  K.  L 
Allen  v.  Gerard,  21  E.  I.  467,  44  Atl. 
592,  79  Am.  St.  Eep.  816,  49  L.  E.  A. 
351.  Tex. — Curtis  v.  Ford,  78  Tex.  262, 
14  S.  W.  614,  10  L.  E.  A.  529;  Pace 
v.  Smith,  57  Tex.  555;  Loftus  v.  Wil- 
liams, 24  Tex.  Civ.  App.  393,  59  S.  W. 
291.    And  see  supra,  V,  F,  36. 

88.  Marine  Nat.  Bank  v.  W'hiteman 
Paper  Mills,  49  Minn.  133,  51  N.  W. 
665;  Beid  v.  Walsh  (Tex.  Civ.  App.), 
63  S.  W.  940. 

He  may  be  garnished  in  respect  to 
money  received  and  held  by  him  for 
the  purpose  of  keeping  good  a  tender 
made  in  court,  he  being  under  no  legal 
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or  where  they  are  paid  to  him  as  property  of  a  particular  individual.89 

40.  Masters  and  Registers  in  Chancery.  —  Except  where  the  rule 
has  been  changed  by  statute,  masters90  and  registers91  in  chancery  are 
not  subject  to  garnishment  in  respect  to  money  or  property  held  by 
them  in  their  official  capacity.92 

41.  Sheriffs,  Constables,  and  the  Like.  —  Generally  money  in  the 
hands  of  a  sheriff  or  other  officer  collected  on  execution  or  other 
process  is  not  subject  to  garnishment,93  except  as  to  any  surplus  re- 
maining in  his  hands  and  due  the  execution  defendant  after  satisfac- 
tion of  the  execution,94  though  some  courts  hold  to  the  contrary.98 


obligation  to  receive  or  hold  it  in  the 
absence  of  an  order  of  court.  Marine 
Nat.  Bank  v.  Whiteman  Paper  Mills, 
49  Minn.  133,  51  N.  W.  665. 

89.  Money  becoming  due  under  a 
contract  and  paid  into  court  as  the 
property  of  one  of  the  parties  thereto 
pending  a  suit  involving  a  construction 
of  the  contract.  Trotter  v.  Lehigh 
Zinc  &  Iron  Co.,  41  N.  J.  Eq.  229. 

90.  Weaver  v.  Davis,  47  111.  235; 
McKenzie  v.  Noble,  13  Rich.  L.  (S.  C.) 
147. 

91.  Voorhees  v.  Sessions,  34  Mich. 
99. 

92.  After  order  for  payment,  see 
supra,  V,  F,  36,  and  Weaver  v.  Davis, 
47  111.  23©;  Gaither  v.  Ballew,  49  N.  C. 
488,  69  Am.  Dec.  763. 

93.  Ala. — Zurcher  v.  Magee,  2  Ala. 
253.  Cal  —  Clymer  v.  Willis,  3  Cal. 
363,  58  Am.  Dee.  414.  Del. — Jaquett's 
Admr.  v.  Palmer,  2  Harr.  144.  111. 
Pierce  v.  Oarleton,  12  111.  358,  54  Am. 
Dec.  405.  To  the  same  effect,  Reddiek 
v.  Smith,  4  111.  451.  Md. — Farmers' 
Bank  p.  Beaston,  7  Gill  &  J.  421.  Mass. 
Thompson  v.  Brown,  17  Pick.  462;  Pol- 
lard v.  Ross,  5  Mass.  319.  Mich. 
Comp.  Laws,  1897,  §10,637,  subsec.  2. 
Mo. — Marvin  v.  Hawley,  9  Mo.  383,  43 
Am.  Dec.  547.  Wis. — Hill  v.  La  Crosse 
&  M.  B.  Co.,  14  Wis.  291,  80  Am.  Dec. 
783. 

Money  paid  to  the  sheriff  for  the 
purpose  of  redeeming  land  sold  on  ex- 
ecution. Lightner  v.  Steinagel,  33  111. 
512. 

Money  or  Property  Collected  Under 
Process  in  Favor  of  the  Defendant. 
Kan.  Gen.  St.,  1909,  §5836,  subsec.  2; 
Wis.  St.,  1898,  §2769,  subsec.  2;  Storm 
v.  Adams,  56  Wis.  137,  14  N.  W.  69. 

Money  collected  by  an  undersheriff 
under  an  execution  is  deemed  to  be 
in  the  hands  of  the  sheriff,  and,  if  sub- 
ject   to    garnishment,    is    not    reached 
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by  service  of  process  on  the  under- 
sheriff.  Tate  v.  People,  6  Colo.  App. 
202,   40   Pac.    471. 

United  States  Marshal.— Burrell  v. 
Letson,  1  Strobh.  (S.  C.)  239.  Even 
though  the  courts  of  the  state  permit 
the  garnishment  of  a  sheriff  under  such 
circumstances.  Clarke  v.  Shaw,  28  Fed. 
356. 

94.  Ala.— Stern  v.  Butler,  123  Ala. 
606,  26  So.  359,  82  Am.  St.  Eep.  146. 
Del. — Jaquett's  Admr.  v.  Palmer,  2 
Harr.  144.  Ga. — Anthanissen  v.  Bruns- 
wick &  S.  A.  Steam  Tow.  &  Wr.  Co.,  92 
Ga.  409,  17  S.  E.  951.  111.— Pierce  v. 
Oarlet'on,  12  111.  358,  54  Am.  Dec.  405; 
Self  v.  Sehoenfield,  '60  111.  App.  65.  la. 
Hoffman  v.  Wetherell,  42  Iowa  89.  Neb, 
Oppenheimer  v.  Marr,  31  Neb.  811,  48 
N.  W.  818,  28  Am.  St.  Rep.  539.  N.  J. 
Lomerson  v.  Huffman,  25  N.  J.  L.  625, 
reversing  24  N.  J.  L.  674.1  Ohio. 
Bailey  v.  Childs,  46  Ohio  St.  557,  24 
N.  E.  598.  Vt.— Harrington  v.  Hill,  51 
Vt.  44;  Lovejoy  v.  Lee,  35  Vt.  430. 
Wis.— Storm  v.  Adams,  56  Wis.  137,  14 
N.  W.  69. 

Contra,  Fretz  v.  Heller,  2  Watts  & 
S.   (Pa.)   397. 

He  is  not  subjeet  to  garnishment  un- 
less it  appears  that  the  balance  in  his 
hands  is  to  be  paid  over  to  the  de- 
fendant'in  execution.  In  re  Truxton,  2 
Marv.    (Del.)    373,  43  Atl.  257. 

After  the  expiration  of  his  term  of 
offico,  a  sheriff  can  only  be  garnished 
as  a  private  individual  to  reach  a  sur- 
plus remaining  in  his  hands  out  of  the 
proceeds  of  an  attachment,  since, 
though  responsible  therefor  to  the  de- 
fendant in  the  former  suit,  he  is,  as 
to  the  plaintiff  in  garnishment  a  mere 
bailee  of  the  fund.  Graham  v.  Endi- 
cott,  7  Cal.  144. 

95.  By  creditors  of  the  execution 
plaintiff.  Conn.— New  Haven  Steam 
Saw-Mill  Co.  v.  Fowler,  28  Conn.  1<M. 
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He  may  be  garnished  as  to  money  which  is  not  in  custodia  legis,06  but 
which  is  held  by  him  in  his  individual  capacity,97  as  where  the  process 
under  which  he  obtained  it  is  void98  or  has  been  dissolved.99 

As  to  His  Private  Obligations.  —  A  sheriff  may  be  garnished  in  respect 
to  his  own  private  obligations,  though  incurred  in  the  performance  of 
his  official  duties,1  if  the  obligation  is  of  such  nature  as  to  be  the 
subject  of  garnishment.2 

By  statute  in  some  states,  sheriffs  and  constables  who  collect  money  by 
virtue  of  their  office  may  be  garnished  to  the  same  extent  as  other 
persons.3  In  some  states  such  an  officer  may  not  be  garnished  prior 
to  the  return  day  of  the  process  under  which  the  money  is  collected.4 

42.  Trustees  in  Bankruptcy  and  the  Like.  —  A  trustee  in  bank- 
ruptcy cannot  be  garnished  at  the  instance  of  creditors  of  the  creditors 
of  the  bankrupt,5  nor  may  a  creditor  of  the  bankrupt  by  garnishment 


Ga.— Gray  v.  Maxwell,  50  Ga.  108; 
Barkley  v.  May,  3  Ga.  App.  101,  59 
S.  E.  440.  Miss. — Burleson  v,  Milan, 
56  Miss.  399.  Neb.— Pitkin  v.  Burn- 
ham,  62  Neb.  385,  87  N.  W.  160,  89  Am. 
St.  Eep.  763,  55  L.  E.  A.  280.  Com- 
pare Oppenheimer  v.  Marr,  31  Neb.  811, 
48  N.  W.  818,  28  Am.  St.  Eep.  539. 
N.  J. — Lomerson  v.  Huffman,  25  N.  J. 
L.  625,  reversing  24  N.  J.  L.  674;  Crane 
v.  Preese,  16  N.  J.  L.  305.  N.  Y. 
Wehle  v.  Conner,  83  N.  Y.  231.  Vt. 
Billiard  v.  Hieks,  17  Vt.  198;  Hurl- 
burt  v.  Hieks,  17  Vt.  193,  44  Am.  Dee. 
329. 

_  Money  raised  under  an  execution 
issued  on  a  decree  in  chancery.  Conover 
v.  Ruekman,  33  N.  J.  Eq.  303. 

Though  no  demand  has  been  made 
upon  him.  Woodbridge  v.  Morse,  5  N.  H. 
519 

96.  See  preceding  text  and  notes 
under  this  section. 

97.  See  supra,  V,  P,  36. 

Money  deposited  with  the  sheriff  to 
procure  the  delivery  of  replevined  prop- 
erty to  the  defendant,  there  being  no 
law  authorizing  him,  in  his  official 
capacity,  to  deliver  such  property  upon 
such  a  deposit.  "Money  so  deposited 
is  not  in  custodia  legis,  but  is  held  by 
the  sheriff  as  a  mere  private  bailee." 
Johnson  v.  Mason,  16  Mo.  App.  271. 

98.  For  money  collected  under  a 
judgment  in  attachment  proceedings 
which  are  fraudulent  as  to  the  garnish- 
ing creditor.  Stern  v.  Butler,  123  Ala. 
606,  26  So.  359. 

99.  After  dissolution  of  the  attach- 
ment by  settlement  of  the  suit,  and 
notice  given  to  such  officer.  Loveioy  v. 
Lee,  35  Vt.  430. 

1.    Money   owing   by    him     to     the 


judgment  defendant  for  the  eare  of 
livestock  is  not  in  custodia  legis,  but  is 
a  personal  liability  as  to  which  he 
may  be  garnished.  Oppenheimer  v. 
Marr,  31  Neb.  811,  48  N.  W.  818,  28 
Am.  St.  Eep.  539. 

2.  He  cannot  be  garnished  in  re- 
spect to  a  liability  for  damages  result- 
ing from  his  negligence.  Lomerson  v. 
Huffman,  25  N.  J.  L.  625,  reversing  24 
N.  J.  L.  674. 

3.  See  the  statutes  of  the  various 
states,  and  Ind. — Burns'  Ann.  St.,  1908, 
§977.  la. — Minthorn  v.  Hemphill,  73 
Iowa  257,  34  N.  W.  844;  Hoffman  v. 
Wetherell,  42-  Iowa  89;  Patterson  v. 
Pratt,  19  Iowa  358.  Ohio.— Bailey  v 
Childs,  46  Ohio  St.  557,  24  N.  E.  598 
(personal  property  held  under  an  at- 
tachment) ;  Locke  v.  Butler,  19  Ohio 
St.  587.  Wash. — Pierce  v.  Commercial 
Inv.  Co.,  30  Wash.  272,  70  Pac.  496. 

4.  See  the  statutes  of  the  various 
states,  including  the  following:  Idaho 
Eev.  Codes,  §4310  1;  Holker  v.  Hen- 
nessey, 141  Mo.  527,  42  S.  W.  1090, 
64  Am.  St.  Eep.  524,  39  L.  E.  A.  165; 
Marvin  i>.  Hawley,  9  Mo.  382. 

5.  Even  though  the  referee  in.  bank- 
ruptcy has  ordered  him  to  pay  over 
the  fund  to  a  named  person.  Cowart 
v.  Caldwell  Co.,  134  Ga.  544,  68  S.  E. 
500-,  30  L.  E.  A.  (N.  S.)  720. 

Not  in  Eespect  to  a  Dividend. — In 
re  Argonaut  Shoe  Co.,  187  Fed.  784,  109 
C.  C.  A.  632;  In  re  Hollander,  181  Fed. 
1019;  Gilbert  v.  Quimby,  1  Fed.  Ill; 
In  re  Cunningham,  6  Fed.  Cas.  No. 
3,478;  Eockland  Sav.  Bank  v.  Alden, 
103  Me.  230,  68  A'tl.  863,  14  L.  E.  A. 
(N.  S.)    1220. 

On  Judgment. — An  attachment  exe- 
cution issued, from  a  state   court   can- 
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proceedings  subject  assets  of  the  estate  to  the  payment  of  his  de- 
mand.8 

Trustees  and  Assignees  Under  State  Laws.  —  Money  or  effects  in  the 
hands  of  trustees  or  assignees  under  state  insolvency  laws  cannot  be 
reached  by  garnishment,7  except  where  the  statute  provides  to  the 
contrary.8  . 

43.  Assignees  for  the  Benefit  of  Creditors.  —  Funds  or  property 
held  by  an  assignee  for  the  benefit  of  creditors  under  a  valid  assign- 
ment are  not  subject  to  garnishment  at  the  instance  of  a  creditor  of 
the  assignor,9  except  as  to  any  balance  remaining  in  the  hands  of  the 
assignee  after  the  trust  has  been  fully  executed.10  Generally  the  con- 
trary is  true  if  the  assignment  is  void,11  though  there  is  authority  to 
the  contrary.12    The  creditors  of  one  for  whose  benefit  the  assignment 


not  be  enforced  against  the  objection 
of  the  trustee,  although  a  judgment 
upon  interrogatories  has  been  duly  en- 
tered against  him  by  default,  and  he 
has  more  than  enough  money  in  his 
hands  to  satisfy  the  judgment.  In  re 
Kranich,    182    Fed.    849. 

"Where  the  trustee  makes  no  objec- 
tion, he  may  be  ordered  to  pay  the 
judgment.  In  re  Kranich,  182  Fed. 
849. 

Effect  of  Order  of  Distribution  or 
Payment. — See  supra,  V,  F,  36. 

6.  Starr  v.  Whitcomb,  150  Mieh.  491, 
114  N.  W.  345. 

7.  Farmers  Bank  v.  Beaston,  7  Gill 
&  J.    (Md.)    421. 

8.  In  Connecticut  trustees  in  insolv- 
ency may  be  garnished.  Gen.  St.,  §880. 
Presentation  of  claim  by  attaching 
creditor.     Gen.  St.,  §893. 

9.  State  Nat.  Bank  v.  Wheeler-Mot- 
ter  Merc.  Co.,  104  Ark.  222,  148  S.  W. 
1033;  Second  Nat.  Bank  v.  Schranck,  43 
Minn.  38,  44  N.  W.  524;  McConnell  v. 
Rakness,  41  Minn.  3,  42  N.  W.  539; 
Lord  v.  Meachem,  32  Minn.  66,  19  N. 
W.  346. 

Not  until  the  assignee 's  accounts  have 
been  adjusted  in  the  court  having  jur- 
isdiction of  the  subject  matter.  Tucker 
v.  Chick,  67  N.  H.  77,  37  Atl.  672. 

10.  State  Nat.  Bank  v.  Wheeler- 
Motter  Merc.  Co.,  104  Ark.  222,  148  S. 
W.  1033. 

11.  U.  S.— Kohn  v.  Eyan,  31  Fed. 
636.  Ark.— State  Nat.  Bank  v.  Wheel- 
er-Motter  Merc.  Co.,  104  Ark.  222,  148 
S.  W.  1033.  Ga.— Miller  v.  Conklin  & 
Co.,  17  Ga.  430,  63  Am.  Dec.  248;  Daw- 
son v.  Figueiro,  16  Ga.  610.  la. — Mills 
v.  Miller,  109  Iowa  688,  81  N.  W.  169; 
Sperry  v.  Gallaher,  77  Iowa  107,  41 
,N.  W.   586      Kan.— Reese   v.   Piatt,  4 
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Kan.  App.  801,  44  Pac.  31,  46  Pac 
990.  Md. — National  Park  Bank  v.  Lan- 
ahan,  60  Md.  477;  Main  v.  Lynch,  54 
Md.  658.  Mich. — See  Atkinson  v.  Weid- 
ner,  79  Mich.  575,  44  N.  W.  1042. 
Minn. — McConnell  v.  Rakness,  41  Minn. 
3,  42  N.  W.  539;  May  v.  Walker,  35 
Minn.  194,  28  N.  W.  252;  Stein  v.  La 
Dow,  13  Minn.  412.  But  see  Second 
Nat.  Bank  v.  Schranck,  43  Minn.  38, 
44  N.  W.  524.  Mo.— Calumet  Paper 
Co.  v.  Haskell  Show  Printing  Co.,  144 
Mo.  331,  45  S.  W.  1115,  66  Am.  St. 
R<Jp.  425;  Lee  v.  Tabor,  8  Mo.  322. 
Ore. — Dawson  v.  Coffey,  12  Ore.  513, 
8  Pac.  838.  Vt.— Kimball  v.  Evans, 
58  Vt.  655,  5  Atl.  523;  Stickney  v. 
Crane,  35  Vt.  89.  Wis. — Stannard  v. 
Youmans,  100  Wis.  275,  75  N.  W.  1002; 
Dahlman  v.  Greenwood,  99  Wis.  163, 
74  N.  W.  215;  Jones  v.  Alford,  98  Wis. 
245,   73   N.  W.  1012. 

In  such  case  no  trust  exists.  Lack- 
land v.  Garesche,  56  Mo.  267. 

In  such  case  the  property  cannot  be 
considered  as  in  the  custody  of  the 
law.  May  v.  Walker,  35  Minn.  194, 
28  N.  W.  252;  McCord-Brady  Oo.  v. 
Mills,  8  Wyo.  258,  56  Pac.  1003,  46  L. 
E.  A.  737. 

Ratification. — If  the  assignment  is 
void  when  made  a  subsequent  ratifica- 
tion thereof  cannot  affect  the  rights 
acquired  by  garnishment  proceedings 
instituted  in  the  meantime.  Stein  «. 
La  Dow,  13  Minn.  412;  Calumet  Paper 
Co.  v.  Haskell  Show  Printing  Co.,  144 
Mo.  331,  45  S.  W.  1115,  66  Am.  St. 
Rep.  425. 

12.  Not  where  the  statute  provides 
that,  if  such  an  assignment  is  for  any 
reason  declared  void,  it  shall  be  deemed 
a  general  assignment  of  all  the  as- 
signor's property  for  the  benefit  of  al 
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is  made  cannot  reach  the  latter 's  share  by  garnishment  prior  to  the 
execution  of  the  trust,13  but  may  do  so  after  such  share  has  been  duly 
determined  and  ordered  paid  over  to  the  beneficiary.14  He  may  be 
garnished  as  to  property  for  which  he  fails  to  account15  and  as  to 
obligations  incident  to  conduct  of  the  trust  and  payable  out  of  the 
funds  in  his  hands.16 

44.    Receivers.  —  Generally  money  or  property  in  the  hands  of  a 
receiver  is  not  subject  to  garnishment,17  except  by  leave  of  the  court 


Ms  creditors.  State  Nat.  Bank  v. 
Wheeler-Motter  Mere.  Co.,  104  Ark.  222, 
148  S.  W.  1033;  Tapp  v.  Williams,  S3 
Aik.  182,  103  S.  W.  161. 

Insolvent  Corporation. — Calumet  Pa- 
per Co.  v.  Haskell  Show  Printing  Co., 
144  Mo.  331,  45  S.  W.  1115,  66  Am. 
St.  Eep.  425. 

Where  the  Deed  Is  Regular  on  Its 
Face.— Second  Nat.  Bank  v.  Schranck, 
43  Minn.  38,  44  N.  W.  524. 

13.  Dewing  v.  Wentworth,  11  Cush. 
(Mass.)  499;  Colby  v.  Ooates,  6  Cush. 
(Mass.)  558. 

Since  any  right  the  beneficiary  has 
against  the  assignee  is  purely  equitable. 
Cross  v.  Brown,  Steese  &  Clarke,  19 
E.  I.  220,  245,  33  Atl.  147. 

In  Tennessee  the  assignee  may  be 
garnished  before  settlement  of  the  es- 
tate and  the  garnishing  creditor  will 
thereby  acquire  a  lien  on  whatever  is 
found  to  be  due  the  defendant  when  a 
settlement  is  had.  Irvine  v.  Dean,  93 
Tenn.  346,  27  S.  W.  666. 

14.  See  Dunsmoor  v.  Furstenfeldt, 
88  Cal.  522,  26  Pae.  518,  22  Am.  St. 
Eep.  331,  12  L.  B.  A.  508. 

After  a  dividend  on  the  estate  of  an 
insolvent  has  been  declared.  Mass. 
Ecv.  Laws,  c.  189,  §21. 

15.  Thompson  v.  Dyer,  100  Me.  421, 
62  Atl.  76. 

16.  An  assignee  may  be  garnished 
in  respect  to  funds  in  his  hands  due 
his  predecessor  in  office  as  compensa- 
tion for  his  services.  Stuckey  v.  Me- 
Eibbon,  92  Ala.  622,  8  So.  379. 

f  17.  TJ.  S.— Central  Trust  Co.  v. 
Chattanooga,  E.  &  C.  B.  Co.,  68  Fed. 
685.  Cal.-^County  of  Yuba  v.  Adams 
&  Co.,  7  Cal.  35;  Adams  v.  Haskell,  6 
Cal.  113,  65  Am.  Dec.  491.  Ga.— Field 
«.  Jones,  11  Ga.  413.  HI.— Jackson  v. 
Lahee,  114  111.  287,  2  N.  E.  172.  la. 
McGowan  v.  Myers,  66  Iowa  99,  23  N. 
W.  282.  Md. — Farmers  Bank  v.  Beas- 
ton,  7  Gill  &  J.  421.  Mass.--Com.  v. 
Hide  &  Leather  Ins.  Co.,  119  Mass.  155; 
Columbian  Book  Co.  v.  De  Golyer,  115 


Mass.  67.  Mich. — People  v.  Wipfler, 
167  Mieh.  13,  132  N.  W.  444;  Eobert- 
son  v.  Detroit  Pattern  Works,  152  Mieh. 
612,  116  N.  W.  196;  People  v.  Brooks, 
40  Mieh.  333,  29  Am.  Eep.  534.  Tex. 
Kreisle  v.  Campbell,  89  Tex.  104,  33 
S.  W.  862;  Taylor  v.  Gillean,  23  Tex. 
508. 

Eeceiver  in  bankruptcy.  McAfee  v. 
Arnold  &  Mathis,  155  Ala.  561,  46  So. 
870. 

A  receiver  appointed  to  wind  up  and 
administer  the  affairs  of  an  insolvent 
partnership.  Blum  v.  Van  Veehten, 
92  Wis.  378,  66  N.  W.  507. 

The  rule  applies  though  the  original 
parties  to  the  action  are  lienholders, 
and  all  their  claims  can  be  paid  from 
the  fund  and  a  surplus  left  for  other 
creditors  not  parties  to  the  original 
action.  McGowen  v.  Myers,  66  Iowa  99 
23  N.  W.  282. 

Property    Taken   to   Another    State. 

Property  of  an  insolvent  or  the  pro- 
ceeds thereof,  coming  into  the  hands  of 
receivers  in  the  state  where  they  are 
appointed,  cannot  be  reached  by  a 
creditor  of  the  insolvent  in  another 
state  into  which  it  is  taken  by  the  re- 
ceivers in  performance  of  their  duty, 
either  in  the  hands  of  the  receiver  or 
of  a  third  person  with  whom  it  is  de- 
posited by  them.  Somerset  Coal  Co. 
v.  Diamond  State  Steel  Co.,  224  Pa. 
217,  73  Atl.  442,  132  Am.  St.  Eep. 
775.  Compare  Killmer  i>.  Hobart,  58 
How.  Pr.  (N.  T.)  452.  See  the  title 
"  Receivers. " 

A  state  statute  exempting  from  gar- 
nishment receivers  appointed  by  courts 
of  equity  applies  to  the  state  courts 
only.  It  has  no  extraterritorial  ef- 
fect. Central  Trust  Co.  v.  Chattanooga, 
B.  &  C.  E.  Co.,  68  Fed.  685. 

Possession  by  Eeceiver. — The  prop- 
erty is  not  to  be  deemed  in  the  custody 
of  the  law  so  as  to  prevent  attach- 
ment until  actually  taken  possession  of 
by  the  receiver.  Farmers  Bank  v. 
Beaston,  7  Gill  &  J.  (Md.)  421. 
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appointing  the  receiver.18  A  receiver  may  be  garnished  where  noth- 
ing remains  to  be  done  by  him  except  to  pay  money  under  a  final 
decree,19  and  in  respect  to  funds  in  his  hands  which  are  not  part  of 
the  trust  estate.20  So  a  receiver  appointed  to  carry  on  a  business  may 
be  garnished  by  creditors  of  persons  to  whom  he  becomes  indebted  in 
so  doing.21  But  even  under  such  circumstances  leave  of  court  is  gen- 
erally essential  where  the  receiver  is  appointed  by  a  federal  court,28 
though  there  is  authority  to  the  contrary.23  A  corporation  for  which  a 
receiver  has  been  appointed  cannot  be  garnished,24  nor  can  an  indebted- 
ness due  such  corporation  be  reached  by  garnishment  at  the  instance 
of  its  creditors.25 

45.  Trustees.  —  As  a  general  rule  a  trustee  cannot  be  made  a  gar- 
nishee at  the  instance  of  a  creditor  of  the  cestui  que  trust  during  the 
pendency  of  the  trust,26  or  until  there  has  been  an  accounting  and  an 


In  any  event  a  failure  to  obtain 
leave  of  the  court  appointing  the  re- 
ceiver is  merely  a  contempt  of  that 
court,  and  does  not  deprive  the  court  in 
which  the  garnishment  proceedings  are 
instituted  of  jurisdiction.  Phelan  v. 
Ganebin,   5    Oolo.    14,    83. 

18.  People  v.  Wipfler,  167  Mich.  13, 
132  N.  W.  444;  Eobertson  v.  Detroit 
Pattern  Works,  152  Mich.  612,  116  N. 
W.  196;  Van  Bianchi  v.  Wayne  Circuit 
Judge,  124  Mich.  462,  88  N.  W.  26; 
Cohnen  v.  Sweenie,  105  Mich.  643,  63 
N.  W.  641;  People  v.  Brooks,  40  Mich. 
333,  29  Am.  Rep.  534;  Blum  v.  Van 
Vechten,  92  Wis.  378,  66  N.  W.  507. 

Garnishment  is  not  a  suit  within 
the  meaning  of  the  statute  permitting 
receivers  to  be  sued  without  leave  of 
court.  Kreisle  v.  Campbell,  89  Tex. 
104,  33  S.  W.  852.     See  supra,  I,  C,  6. 

In  Foreign  State. — Leave  to  garnish 
a  receiver  as  to  his  indebtedness  to  the 
principal  defendant  is  unnecessary 
where  the  receiver  was  appointed  by 
a  court  of  another  state.  Phelan  v. 
Ganebin,  5  Colo.  14,  83. 

Effect  of  Leave. — A  mere  general 
creditor  of  an  insolvent  does  not  ac- 
quire any  rights  superior  to  those  of 
other  general  creditors  by  garnishment 
under  leave  of  court.  MeGowan  v.  My- 
ers, 66  Iowa  9'9,  23  N.  W.  282. 

As  to  the  necessity  for  leave  to  sue 
a  receiver,  see  the  title,  "Receivers." 

19.  Cal. — Dunsmoor  v.  Purstenfeldt, 
88  Cal.  522,  26  Pac.  518,  22  Am.  St. 
Rep.  331,  12  L.  R.  A.  508.  Mich.— Peo- 
ple v.  Whipfler,  167  Mich.  13,  132  N. 
W.  444;  Robertson  v.  Detroit  Pattern 
Works,  152  Mich.  612,  116  N.  W.  196, 
15  Am.  &  Eng.  Ann.  Cas.  131.  N.  H. 
Willard  p.  Decatur,  59  N.  H.  137. 
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Contra,  Com.  v.  Hide  &  Leather  Ins. 
Co.,  119  Mass.  155;  Columbian  Book 
Co.  v.  De  Golyer,  115  Mass.  67. 

Effect  of  Order  of  Distribution  or 
Payment. — See  supra,  V,  fr,  36. 

20.  Receivers  of  a  railroad  may  be 
garnished  in  respect  to  freight  money 
collected  by  them  for  a  connecting  car- 
rier. First  Nat.  Bank  v.  Portland  & 
O.  R.  Co.,  2  Fed.  831. 

21.  Phelan  v.  Ganebin,  5  Colo.  14, 
83. 

22.  Central  Trust  Co.  v.  Chattanooga, 
R.  &  C.  R.  Co.,  68  Fed.  685;  Central 
Trust  Co.  v.  Bast  Tenn.,  V.  &  G.  E. 
Co.,  59  Fed.  523;  Harmon  v.  Best,  174 
Ind.  323,  91  N.  E.  19. 

A  federal  court  appointing  a  receiver 
may  appoint  a  commissioner  for  the 
purpose  of  hearing  and  determining  all 
garnishment  proceedings  brought  to 
reaeh  property  in  the  receiver's  hands 
or  moneys  due  from  him  as  such  to  his 
employes  or  other  creditors.  Harmon 
v.  Best,  174  Ind.  323,  91  N.  E.  19. 

Form  of  Order  Appointing  Commis- 
sioner.— Harmon  v.  Best,  174  Ind.  373, 
91  N.  E.  19. 

23.  Irwin  v.  McKechnie,  58  Minn. 
145,  59  N.  W.  987,  49  Am.  St.  Eep.  495, 
26  L.  R.  A.  218. 

24.  Columbian  Book  Co.  v.  De  Gol- 
yer, 115  Mass.  '67. 

25.  This  is  probably  true  even 
though  the  receivership  proceedings 
were  fraudulent  and  collusive.  Mis- 
souri Pac.  R.  Co.  v.  Love,  61  Kan.  43d, 
59  Pac.  1072.  m,    , 

26.  Ark.— State  Nat.  Bank  v.  W-heet 
er-Motter  Merc.  Co.,  104  Ark.  222,  148 
S.  W.  1033.  Del.— Plunkett  v.  he  Hu- 
ray,  4  Harr.  436.  Mich— Peninsular 
Sav.    Bank   to.   Union    Trust  Op.,  1^' 
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order  of  distribution,27  though  the  contrary  is  true  in  some  states.28 
It  has  been  held  that  one  holding  money  in  trust  merely  for  the  purpose 
of  paying  it  over  to  another  may  be  garnished  by  creditors  of  the 
latter.29 

A  trustee  cannot  be  garnished  at  the  instance  of  creditors  of  the 
person  creating  the  trust,30  except  as  to  income  reserved  and  payable 
to  the  settlor,31  or  where  the  instrument  creating  the  trust  is  void.32 
A  trustee  may  be  garnished  as  to  any  balance  remaining  in  his  hands 
after  the  trust  has  been  fully  executed,  by  creditors  of  the  person  to 
whom  such  balance  is  to  be  paid  over.33 


Mich.  355,  86  N.  W.  788.  Mo.— Lack- 
land v.  Garesche,  56  Mo.  267.  Vt. 
Husted  v.  Stone,  69  Vt.  149,  37  Atl. 
253. 

Testamentary  trustee.  Meek  v. 
Briggs,  87  Iowa  610,  54  N.  W.  456,  43 
Am.  St.  Bep.  410;  Evans  v.  Beetor,  107 
Wis.  286,  83  N.  W.  292. 

Trustee  in  equity.  Me. — Holcomb  v. 
Palmer,  106  Me.  17,  75  Atl.  324.  Md. 
Groome  v.  Lewis,  23  Md.  137,  87  Am. 
Dec.  563.  R.  I. — Cross  v.  Brown,  Steese 
&  Clarke,  19  E.  I.  220,  245,  33  Atl. 
147. 

Not  where  the  trustee  is  vested  with 
discretion  in  the  disposition  of  the 
trust  fund,- as  to  the  time,  manner,  and 
purposes  for  which  it  shall  be  applied. 
Banfield  v.  Wiggin,  58  N.  H.  155. 

27.  Btockbridge  ».  Fahenstock,  87 
Md.  127,  39  Atl.  95;  "Williams  v.  Jones, 
38  Md.  555;  Groome  v.  Lewis,  23  Md. 
137,  87  Am.  Dec.  563 ;  Husted  -v.  .Stone, 
69  Vt.  149,  37  Atl.  253. 

An  attachment  laid  before  final  ac- 
count is  good,  "if,  at  any  time  before 
trial  or  judgment,  the  share  of  the 
fund  in  hand  belonging  to  the  debtor 
is  ascertained  by  a  final  account." 
Groome  v.  Lewis,  23  Md.  137,  87  Am. 
Dec.  563. 

The  irregularity  in  entering  a  judg- 
ment before  a  final  account  is  cured 
where  a  final  account  is  stated  before 
any  motion  or  other  proceeding  has  been 
taken  to  correct  the  irregularity. 
Groome  «.  Lewis,  23  Md.  137,  87  Am. 
Dec.  563. 

28.  A  testamentary  trustee.  Law- 
rence «.  Security  Co.,  56  Conn.  423,  15 
Atl.  406,  1  L.  R.  A.  342. 

In  Indiana  a  trustee  may  be  garnish- 
ed m  the  same  manner  and  to  the  same 
extent  as  other  persons.  Burns'  Ann. 
St.,  1908,  §977. 

29.  Grieves  v.  Keane,  23  E.  I.  136, 
19  Atl.  501.  ' 

30.  TJ.    S — Fidelity    Trust    Co.    v. 


New  York  Finance  Co.,  125  Fed.  276,  60 
C.  <J.  A.  189;  Lackett  v.  Eumbaugh,  45 
Fed.  23.  la. — Bank  of  Hinton  v. 
Swan,  137  N.  W.  1032.  Kan.— Eock 
Island  Lumb.  &  Mfg.  Co.  v.  Equitable 
Trust  &  Inv.  Co.,  54  Kan.  124,  37  Pac. 
983.  Mont. — Dolenty  ~v.  Eocky  Mountain 
Bell  Tel.  Co.,  41  Mont.  105. 108  Pac.  921. 
Tonn. — Pennebaker  v.  Tomlinson,  1 
Coop.  Ch.  Ill,  116.  Vt.— Doane's  Exr. 
v.  Doane,  46  Vt.  485. 

31.  Fidelity  Trust  Co.  v.  New  York 
Finance  Co.,  1'25  Fed.  275,  60  C.  C.  A. 
189. 

32.  O'Connell  v.  Ackerman,  62  Md. 
337;  Lackland  v.  Garesche,  56  Mo.  267; 
Eoss  v.  Ashton,  73  Mo.  App.  254. 

In  Alabama  money  or  effects  in  the 
hands  of  a  trustee  may  be  garnished 
and  held  subject  to  the  validity  of  the 
instrument  creating  the  trust.  Code, 
1007,  §4310;  Hall,  M'oses  &  Eoberts  v. 
Heydon,  41  Ala.  242;  Priee  v.  Master- 
son's  Exr.,  35  Ala.  483,  493. 

33.  TJ.  S. — Lackett  v.  Eumbaugh,  45 
Fed.  23.  Ala.— Code,  1907,  §4310; 
Price  v.  Masterson's  Exr.,  35  Ala.  483, 
Ark. — State  Nat.  Bank  v.  Wbeeler- 
Motter  Merc.  So.,  104  Ark.  222,  148  S. 
W.  1033. 

A  balance  found  to  be  due  the  bene- 
ficiary on  a  settlement  between  a  trus- 
tee of  an  express  trust  and  the  bene- 
ficiary. Lackland  w.  Garesche,  56  Mo. 
267. 

Surplus  in  the  hands  of  a  trustee  un- 
der a  deed  of  trust.  Hearn  1).  Cruteher, 
4  Yerg.    (Tenn.)    461. 

By  creditors  of  the  creator  of  the 
trust  to  whom  such  balance  belongs. 
IT.  S. — McLaughlin  v.  Swann,  18  How. 
217,  15  L.  ed.  357.  Kan. — Eock  Island 
Lumber  &  Mfg.  Co.  v.  Equitable  Trust 
&  Inv.  Co.,  54  Kan.  124,  37  Pac.  983. 
Mont.— Dolenty  v.  Eocky  Mt.  Bell  Tel. 
Co.,  41  Mont.  105,  108  Pac.  921. 

Where  ifc  appears  there  wilT  be  no 
surplus,  garnishment  is  improper.   West 
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Property  held  in  trust  cannot  be  garnished  at  the  instance  of  the 
personal  creditors  of  the  trustee.34 

46.  Guardians.  —  As  a  general  rule,  except  where  permitted  by 
statute,35  a  guardian  is  not  subject  to  garnishment  in  respect  to  prop- 
erty or  funds  held  by  him  in  his  official  capacity,36  at  least  until  after 
his  accounts  have  been  adjusted  and  a  balance  found  in  his  hands" 
though  there  is  authority  to  the  contrary.38 

47.  Executors*  Administrators  and  Estate  Debtors.  —  a.  General- 
ly. —  In  the  absence  of  a  statutory  provision  expressly  permitting  it, 
executors  and  administrators  are  not  subject  to  garnishment  as  such,39 
either  in  respect  to  debts  owing  by  the  estate  which  they  represent,40 
or  in  respect  to  legacies  or  distributive  shares,41  or  as  to  dower  in- 


v.  Hanson  Produce  Co.,  6  Colo.  App. 
467,  41  Pac.  829.  See  Laghtfoot  <o.  Bu- 
pert  &  McClelland,  38  Ala.  666. 

34.  First  Nat.  Bank  v.  Moss,  80  Mo. 
App.  40'8;  Brenizer  v.  Boyal  Arcanum, 
141  N.  C.  409,  53  S.  E.  835,  6  L.  B.  A. 
(N.  8.)    235. 

35.  Burns'  Ann.  St.  (IndJ,  1&08, 
§977. 

36.  Vierheller  v.  Brutts,  S  111.  App. 
95.  Me. — Hanson  v.  Butler,  48  Me. 
81.  Mass. — Gassett  v.  Grout,'  4  Mete. 
486.  E.  I.— Perry  v.  Thornton,  7  E.  I. 
IS. 

Even  after  the  death  of  the  ward. 
Pugh  47.  Jones,  134  Iowa  746,  112  N. 
W.  225,  120  Am.  St.  Pep.  461,  11  L.  B. 
A.  (N.  S.)  706. 

Not  for  debts  of  a  third  person  in, 
whose  favor  an  annuity  is  charged  on 
the  estate  of  the  ward,  where  no  in- 
stalment thereof  is  due.  Perry  v. 
Thornton,  7  B.  I.  15. 

37.  Davis  v.  Knight,  6  N.  H.  399, 
25  Am.  Dec.  467. 

38.  And  a  judgment  against  his 
minor  ward.  Dial  v.  Wood,  9  Baxt. 
(Tenn.)    296. 

39.  Ark.— Gill  v.  Middleton,  60  Ark. 
213,  29  S.  W.  465;  Fowler  v.  McClelland, 
5  Ark.  188;  Thorn  &  Eobins  v.  Wood- 
ruff, 5  Ark.  55.  Ga. — National  Lumb. 
Co.  v.  Turner,  2  Ga.  App.  750,  59  S.  E. 
15.  HI. — Staaland  v.  Thompson,  122 
111.  App.  109.  Kan.— Nelson  v,  Stull, 
65  Kan.  585,  70  Pac.  570,  68  Pac.  617. 
La. — Levy  &  Sugar  <o.  Cowan  &  Mayo, 
27  La.  Ann.  556.  Mo.— Eev.  St.,  1909, 
§2415;  Kiernan  v.  Bobertson,  116  Mo. 
App.  56,  9.2  S.  W.  138. 

An  executor  or  administrator  is  not 
included  in  the  term  "other  officer," 
as  used  in  Code,  1910,  §11,829.  Orlopp 
v.  Schueller,  >2  Ohio  St.  41,  57,  73  N. 
E.  1012,  106  Am.  St.  Eep.  583. 
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Georgia  statute  permitting  garnish- 
ment where  plaintiff  swears  that  his 
debtor  resides  without  the  state  or  is 
insolvent.     Code,   1911,   §5304. 

40.  Del. — Pitchett  v.  Dolbee,  3  Harr. 
267;  Marvel  v.  Houston,  2  Harr.  349. 
Me. — Kimball  v.  Woodman,  19  Me.  200; 
Waite  v.  Osborne,  11  Me.  185.  Mich. 
Hudson  v.  Saginaw  Circuit  Judge,  114 
Mich.  116,  72  N.  W.  162,  68  Am.  St. 
Eep.  465,  47  L.  B.  A.  345.  Mo.— Curl- 
ing &  Bobertson  v.  Hyde,  10  Mo.  374. 
Nev. — Norton  v.  Clark,  18  Nev.  247,  2 
Pac.  529.  N.  C— Welch  v.  Gurley,  3 
N.  O.  510.  Ore. — Thorsen  V.  Hooper,  50 
Ore.  497,  93  Pac.  361.  E.  I.— Conway 
17,  Armington,  11  B.  I.  116.  Va.— BicHe 
v.  Chrisman's  Admx.,  76  Va.  678.  W. 
Va. — Brewer  v.  Hutton,  45  W.  Va.  106, 
30  S.  E.  81,  72  Am.  St.  Eep.  804; 
Parker  v.  Donnally,  4  W.  Va.  648. 

Until  the  share  of  a  creditor  has  been 
ascertained  and  ordered  paid,  the  mon- 
ey or  funds  of  the  estate  are  in  the 
custody  of  the  law.  Thorsen  v.  Hooper, 
50  Ore.  497,  93  Pac.  361. 

Not  in  respect  to  a  judgment  against 
such  executors  in  an  action  in  which 
they  were  substituted  as  defendants  on 
the  death  of  their  testator  pending  suit. 
Waite  v.  Osborne,  11  Me.  185;  Hudson 
v.  Saginaw  Circuit  Judge,  114  Mieh. 
116,  72  N.  W.  162,  68  Am.  St.  Eep. 
465,  47  L.  E.  A.  345. 

41.  Colo.— Clark  17.  Kraig,  21  Colo. 
App.  196,  120  Pac.  1044.  Fla.— Post 
v.  Love,  19  Fla.  634.  Ga.— Code,  Mil, 
§5303.  Idaho.— Eev.  Codes,  §4310,  1. 
Kan.— Nelson  v.  Stull,  65  Kan.  585,  68 
Pac.  617,  70  Pac.  590.  La.— Clark  v. 
Hartwell,  11  Bob.  201.  Mo.— Eev.  St., 
1909,  §2415.  Kiernan  v.  Eobertson,  Ho 
Mo.  App.  56,  93  S.  W.  138.  Neb, 
First  Nat.  Bank  <v.  Manning,  2  NeD. 
(Unof.)  3,  95  N.  W.  1128.    OWo-Or- 
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terests,42  prior  to  a  settlement  of  the  estate  or  a  decree  or  order  direct- 
ing distribution  or  payment,  though  there    is    contrary    authority.43 

Garnishment  will  lie,  however,  in  respect  to  legacies  or  distributive 
shares  after  final  settlement  or  a  decree  of  distribution,44  and  in 
respect  to  debts  after  the  claim  has  been  allowed  and  ordered  paid.45 
The  right  to  garnish  an  executor  or  administrator  in  an  action  to 
which  he  is  a  party,46  and  the  right  of  the  representative  to  set  off 
claims  due  himself  and  the  estate  which  he  represents,47  are  treated 
in  other  sections. 

b.    By  statute  in  a  number  of  states48  the  representative  may  now 


lopp  *.  Selraeller,  72  Ohio  St.  41,  73  N. 
E.  1012,  106  Am.  St.  Rep.  583.  Ore. 
Thorsen  v.  Hooper,  50  Ore.  497,  93  Pac. 
361;  Harrington  V.  La  Rocque,  13  Ore. 
344,  10  Pac.  498.  Va.— 'Whitehead's 
Admr.  v.  Coleman's  Exrs.,  31  Gratt. 
784.  Wis. — Case  Threshing  Mach.  Co. 
v.  Miracle,  54  Wis.  295,  11  N.  W.  580. 
.  42.  Richards  v.  Griggs,  16  Mo.  416, 
57  Am.  Dec.  240. 

He  may  be  garnished  for  money 
which,  by  an  order  of  court,  he  has 
been  required  to  pay  to  the  widow  of 
the  intestate  as  her  dower  and  which 
the  latter  has  assigned  to  the  defend- 
ant. Eichards  v.  Griggs,  16  Mo.  416, 
57  Am.  Dec.  240. 

43.  Quigg  v.  Kittredge,  18  N.  H. 
137,  as  to  debt  though  no  claim  pre- 
sented. See  also  Hardesty  v.  Camp- 
bell, 29  Md.  533. 

44.  Cal. — In  re  Estate  of  Nerac,  35 
Cal.  392,  95  Am.  Eep.  111.  Del.— Fitch- 
ett  v.  Dolbee,  3  Harr.  267.  111. — O  'Con- 
nell  v.  McClenathan,  248  111.  350,  94 
N.  E.  21;  Staaland  v.  Thompson,  122 
HI.  App.  109.  Mo.— Richards  v. 
Griggs,  16  Mo.  416,  57  Am.  Dec.  240; 
Kieman  <o.  Robertson,  116  Mo.  App.  56, 
92  S.  W.  138;  Godman  v.  Gordon,  61 
Mo.  App.  685,  691.  Neb.— First  Nat. 
Bank  v.  Manning,  2  Neb.  (Unof.)  3,  95 
N.  W.  1128.  N.  H.— Palmer  v.  Noyes, 
45  N.  H.  174;  Adams  v.  Barrett,  2  N. 
H.  374.  Ore. — Harrington  v.  La  Roc- 
que,  13  Ore.  344,  10  Pae.  498.  Vt. 
Hoyt  v,  Christie,  51  Vt.  48;  Parks  v. 
Oushman,  9  Vt.  320. 

Contra,  Fowler  v.  McClelland,  5  Ark. 
188;  Thorn  v.  Woodruff,  5  Ark.  ©5. 

Liability  Becomes  Personal. — Where 
nothing  remains  to  be  done  but  to  com- 
ply with  the  order  of  distribution,  the 
representative  becomes  the  personal 
debtor  of  each  distributee  for  the 
amount  of  the  share  due  him,  and  hence 
garnishment  proceedings  to  reach  such 
share  may  be   instituted    against   him 


individually  instead  of  in  his  repre- 
sentative capacity.  Mo. — Kieman  v. 
Robertson,  lie  Mo.  App.  56,  92  S.  W. 
138.  Ore. — Harrington  v.  La  Rocque,  13 
Ore.  344,  10  Pac.  498.  Vt.— Hoyt  v. 
Christie,  51  Vt.  48. 

Where  the  garnishee  summons  is 
served  before  an  order  of  distribution, 
judgment  will  be  rendered  for  the  gar- 
nishee though  such  an  order  is  made 
pending  the  garnishment  proceedings. 
Case  Threshing  Mach.  Co.  v.  Miracle, 
54  Wis.  295,  11  N.  W.  580. 

Under  a  statute  providing  that  a 
debt  or  legacy  due  from  an  executor 
or  administrator,  and  other  goods,  ef- 
fects or  credits  in  his  hands,  may  be  at- 
tached by  trustee  process,  an  execu- 
tor cannot  be  charged  in  respect  to  a 
legacy  until  after  an  accounting  and 
a  decree  of  distribution,  and  the  time 
fixed  for  payment  has  expired.  Husted 
v.  Stone,  69  Vt.  149,  37  Atl.  253.  See 
also  Short  v.  Moore,  10  Vt.  446. 

45.  111. — Radeke  Brew.  Co.  v.  Gran- 
ger, 101  HI.  App.  599.  Mich. — Hudson 
v.  Saginaw  Circuit  Judge,  114  Mich. 
116,  72  N.  W.  162,  68  Am.  St.  Rep. 
465,  47  L.  R.  A.  345.  Mo.— Rev.  St., 
1909,  §2415.  Nev.— Norton  v.  Clark, 
18  Nev.  247,  2  Pac.  529.  N.  H.— Adams 
v.  Barrett,  2  N.  H.  374.  Ore. — Thor- 
sen v.  Hooper,  60  Ore.  497,  93  Pac. 
361. 

"After  an  order  on  an  administrator 
to  pay  a  demand  found  due  against  the 
estate,  it  may  be  regarded  as  a  person- 
al liability,  and  not  distinguishable 
from  one  due  in  his  own  individual 
character.''''  Richards  v.  Griggs,  16 
Mo.  416,  57  Am.  Dee.  240. 

Allowance  without  order  of  distribu- 
tion insufficient.  Norton  v.  Clark,  18 
Nev.  247,  2  Pac.  529. 

46.  See  supra,  V,  F,  4,  5. 

47.  See  infra,  X,  B,  2. 

48.  The  Illinois  statute  was  declared 
unconstitutional    in    O'Connell    v.    Mc- 
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be  garnished  before  final  settlement,  decree  of  distribution,  or  order 
for  payment,  both  in  respect  to  legacies  and  distributive  shares,49  and 

For  construction  of  statute,  see  Wheel- 
er v.  Chicago  Title  &  Tr.  Co.,  217  HI 
128,  75  N.  B.  455;  Staaland  v.  Thomp- 
son, 122  111.  App.  109;  Rhodes 
v.  Rhodes,  115-  111.  App.  335;  Badeke 
Brewing  Co.  v.  Granger,  101  111.  App. 
599. 

In  Georgia  the  statute  provides  that 
in  every  ease  a  garnishment  may  be 
issued  against  an  executor  or  adminis- 
trator for  a  legacy  or  distributive 
share,  or  for  any  debt  or  demand  owing 
by  the  estate,  if  the  creditor  will  swear, 
in  addition  to  the  oath  required  in 
ordinary  cases,  that  his  debtor  resides 
without  the  state  or  is  insolvent,  but 
that  in  such  cases  the  representative 
shall  not  be  compelled  to  answer  until 
the  estate  in  his  hands  is  sufficiently 
administered  to  enable  him  to  do  so 
with  safety.  Civ.  Code,  1911,  §5304; 
W.  W.  Stovall  &  Bro.  v.  Joiner,  10  Ga. 
App.  204,  73  S.  E.  22;  National  Lum- 
ber Co.  m.  Turner,  2  Ga.  App.  750,  59 
S.  E.  15  (should  be  strictly  construed). 
A  sufficient  affidavit  is  a  jurisdictional 
prerequisite.  W.  W.  iS'tovall  &  Bro.  v. 
Joiner,  10  Ga.  App.  204,  73  S.  E. 
22;  National  Lumb.  Co.  v.  Turner,  2 
Ga.  App.  750,  59  S.  E.  15.  An  attor- 
ney may  make  the  affidavit.  Morrison 
v.  Hilburn  &  Poole,  126  Ga.  114,  54  S. 
E.  938.  The  right  to  delay  answe'ring 
must  be  asserted  by  the  executor  or 
administrator  by  a  proper  plea  or 
motion.  It  is  not  incumbent  upon  the 
plaintiff  to  show  the  condition  of  the 
estate.  Morrison  v.  Hilburn  &  Poole, 
supra. 

49.  Ala.— Code,  1907,  §4308;  Win- 
slow  v.  Bracken,  67  Ala.  368;  Jack- 
son v.  Shipman,  28  Ala.  488.  Conn. 
Gen.  St.,  §880;  Barnum  v.  Boughton,  55 
Conn.  117,  10  Atl.  514.  Formerly  the 
rule  was  otherwise.  Winchell  v.  Allen, 
1  Conn.  385.  Ga. — National  Lumb.  Co. 
v.  Turner,  2  Ga.  App.  750,  50  S.  E.  15 
Ind.— Burns'  Ann.  St.,  1008,  §977;  Sim- 
onds  v.  Harris,  92  Ind.  506;  Stratton 
v.  Ham,  8  Ind.  84,  84  Am.  Dec.  754. 
la. — Geiger  v.  Geiger,  105  N.  W.  1007; 
Pugh  v.  Jones,  134  Iowa  746,  112  N.  W. 
225,  120  Am.  St.  Eep.  451,  11  L.  E.  A. 
(N.  S.)  706;  Boyer-y.  Hawkins,  86  Iowa 
40,  52  N.  W.  65'9.  Ky.—  Murphy  v. 
Whitesides,  28  Ky.  L.  Eep.  1108,  92 
S.  W.  5.  Me. — Howe  v.  Howe,  97  Me. 
422,  54  Atl.  908;  Cummings  f.  Garvia, 

Vol.  X 


65  Me.  301.  Mass. — Strong  v.  Smith,  1 
Mete.  476;  Wheeler  v.  Bowen,  20  Pick. 
563.  Minn. — Kraus  v.  Kraus,  81  Minn' 
484,  84  N.  W.  332.  Miss.— Holman  «. 
Fisher,  49  Miss.  472.  N.  H.— Quigg  v. 
Kittredge,  IS  N.  H.  137.  N.  J.— Comp. 
St.,  p.  136,  §5.  Pa.— Beese's  Appeal, 
116  -Pa.  272,  9  Atl.  315;  Maurer  v. 
Kerper,  102  Pa.  444;  Atterson  v,  Mid- 
dleton,  102  Pa.  78;  Bousbough  v.  Bous- 
bough,  68  Pa.  495;  Lorenz's  Admra.  v. 
King,  38  Pa.  93;  Sinnickson  v.  Painter, 
32  Pa.  384;  Hess's  Estate,  27  Pa.  Super. 
498. 

"The  attachment  transfers  to  tie 
attaching  creditor  only  the  right  of 
the  debtor  in  the  estate,  subject  to  all 
claims  of  the  garnishee  as  the  rep- 
resentative of  the  estate  in  his  hands." 
Bouslough  w.  Bouslough,  68  Pa.  495, 
quoted,  with  approval  in  Maurer  <v.  Ker- 
per, 1042  Pa.  444. 

If  the  administrator  files  his  (ac- 
count in  the  orphan's  court,  while  exe- 
cution attachments  are  pending  the  at- 
taching creditors  have  sufficient  inter- 
est to  except  to  such  account.  Reese's 
Appeal,  116  Pa.  272,  9  Atl.  315. 

Residuary  legacy,  though  a  part  of 
the  fund  from  which  it  is  to  be  paid  is 
to  be  derived  from  the  sale  of  realty. 
Cutter  v.  Perkins,  47  Me.  557. 

A  contingent  remainder  is  not  a  leg- 
acy due  or  to  become  due  within  the 
meaning  of  the  statute.  Smith  v.  Gil- 
bert, 71  Conn.  149,  41  Atl.  284,  71  Am. 
St.  Eep.  163. 

Proceedings  may  be  instituted  as 
soon  as  the  administrator  has  given 
bond  and  received  letters  of  adminis- 
tration. Mechanics'  Sav.  Bank  ft 
Waite,  150  Mass.  234,  22  N.  E  915. 

Though  the  statute  provides  that  no 
suit  shall  be  commenced  against  an 
executor  or  administrator  until  six 
months  after  the  grant  of  letters,  a 
garnishment  proceeding  may  be  insti- 
tuted against  him  within  that  time. 
Moore  &  Lyons  <v.  Stainton,  22  Ala.  831. 

Service  may  be  had  on  the  execu- 
tor before  the  probate  of  the  wjU 
Johnes  v.  Jackson,  67  Conn.  81,  34  Atl. 
709.  But  see  Wheeler  v.  Chicago  Title 
&  Trust  Co.,  217  111.  128,  75  N.  E. 
455.  , 

Though  the  estate  is  insolvent,  and 
though  the  statute  prohibits  suits 
against  an   executor  or  administrator 
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debts  due  by  decedent  or  his  estate  to  the  defendant.50  It  has  been 
held  that,  tinder  such  a  statute,  the  representative  may  not  be  gar- 
nished to  reach  a  distributive  share  which  will  become  due  to  him 
individually.51 

Whether  the  widow's  award  or  allowance  is  subject  to  garnishment 
depends  on  the  statutes  of  the  various  states.52 

c.  Effect  and  Subsequent  Proceedings.53  —  Where  garnishment  is 
permitted,  the  lien  acquired  reaches  the  whole  interest  of  the  debtor 
in  the  personal  estate  that  may  come  into  the  hands  of  the  represen- 
tative.64 It  is  not  confined  to  the  property  in  his  possession  at  the 
time  of  service,55  and  attaches  even  though  there  is  no  property  in 
his  possession  at  that  time.66  It  has  been  held,  however,  that  where 
the  principal  defendant  is  a  specific  legatee,  the  proceeding  will  fail 
if  it  does  not  reach  the  specific  chattel  bequeathed.57  As  in  other 
cases,  it  is  subject  to  previous  valid  assignments,58  and  payments 
previously  made  by  the  representative  to  the  principal  defendant.59 
In  case  the  right  of  the  principal  defendant  to  a  share  in  the  estate 
depends  upon  a  construction  of  the  will  of  the  decedent,  the  garnish- 
ment proceeding  should  be  stayed  until  the  termination  of  proceedings 
pending  in  the  probate  court  to  procure  such  construction.60 

As  a  rule  when  garnished  at  the  instance  of  creditors  of  legatees  or 
distributees,  no  judgment  can  be  rendered  against  the  executor  or 
administrator  until  a  settlement  of  the  estate,61  or  at  least  until  the 


after  the  estate  which  he  represents 
has  been  declared  insolvent.  Holman 
v.  Fi3her,  49  Miss.   472. 

50.  Ala.— Code,  1907,  §4307;  Dudley 
v.  Falkner,  49  Ala.  148;  Exrs.  of  Till- 
inghast  v.  Johnson,  5  Ala.  514.  Conn. 
Gen.  St.,  §§880,  893.  la.— Boyer  <o. 
Hawkins,  86  Iowa  40,  52  N.  W.  659. 
Me.— Kev.  St.,  e.  88,  §36;  Kimball  v. 
Woodman,  1'9  Me.  200.  Mass. — Eev. 
Laws,  c.  189,  §20.  Formerly  the  rule 
was  otherwise.  Brooks  v.  'Cook,  8  Mass. 
246.  Miss.— ©ode,  1906,  §2359;  Thrash- 
er v.  Buckingham  &  Co.,  40  Miss.  67. 

51.  Cassady  w.  Grimmelman,  108 
Iowa  695,  77  N.  W.  1067;  'Shepherd  v. 
Bridenstine,  80  Iowa  225,  45  N".  W.  746. 

52.  See  Barmim  v.  Boughton,  55 
Conn.  117,  10  Atl.  514  (not  garnish- 
able);  Badeke  Brewing  Co.  v.  Granger, 
101  in.  App.  599  (garnishable). 

53.  See   in   general    infra,    IX. 

54.  Mechanics'  Sav.  Bank  v.  Waite, 
150  Mass.  234,  22  N.  E.  915. 

55.  Mechanics'  Sav.  Bank  v.  Waite, 
150  Mass.  234,  22  N.  E.  915. 

56.  Mechanics'  Sav.  Bank  v.  Waite, 
150  Mass.  234,  22  N.  E.  915. 

57.  Mechanics'  Sav.  Bank  v.  Waite, 
150  Mass.  234,  22  N.  E.  915. 

As  where  a  legacy  of  a  fractional 


interest  in  a  vessel  has  been  assented 
to,  either  expressly  or  impliedly,  by  the 
representative,  and  the  vessel  has  nev- 
er been  in  the  possession  or  under  the 
control  of  the  representative.  Nieker- 
son  n>.  Chase,  122  Mass.  296. 

58.  Sinnickson  v.  Painter,  32  Pa. 
384. 

59.  Kraus  v.  Kraus,  81  Minn.  484, 
74  N.  W.  332,  even  though  made  with- 
out an  order  of  court. 

In  Pennsylvania  before  receiving  any 
share  of  the  estate  the  plaintiff  is  re- 
quired to  tender  to  the  representative 
a  bond  conditioned  that  if  any  debt 
shall  afterwards  be  recovered  against 
the  estate  of  the  decedent  or  otherwise 
be  duly  made  to  appear,  he  will  refund 
the  ratable  part  of  such  debt  or  de- 
mand and  of  the  costs  and  charges  at- 
tending the  recovery  of  the  same.  2 
Purd.  Dig.,  1717,  §14.  On  attachment 
execution.  2  Purd.  Dig.,  1542,  §53; 
Hess 's  Estate,  27  Pa.  'Super.  498. 

60.  Duxbury  v.  Shanahan,  84  Minn. 
353,  87  N.  W.  944. 

61.  Ala.— Code,  1907,  §4308;  Moore 
&  Lyons  v.  Stainton,  22  Ala.  831.  Conn. 
Johnes  v.  Jackson,  67  Conn.  81,  34  Atl. 
709.  111. — Staaland  v.  Thompson,  122 
111.    App.    109;    Badeke    Brew.    Co.    v. 
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estate  is  so  far  settled  as  to  render  it  certain  that  there  will  be  a  bal- 
ance to  be  distributed,62  except,  in  some  states,  where  he  assents  to 
the  legacy,63  or  consents  to  the  judgment,64  or  admits  assets  to  pay 
the  amount  claimed,  or  some  portion  thereof,  out  of  the  distributive 
share  of  the  debtor,66  or  where  it  appears  that  there  are  ample  funds 
to  pay  it  after  payment  of  the  debts  of  the  estate,  and  the  amount 
of  the  claim  is  apparent.66  In  some  states  where  the  liability  of  the 
representative  as  a  garnishee  is  established,  judgment  can  be  rendered 
against  him  in  his  representative  capacity  only.67  In  others  the  con- 
trary is  true  where  he  is  garnished  after  final  settlement  or  a  decree 
of  distribution.68 

d.  Estate  Debtors.  —  A  debtor  of  the  estate  of  a  decedent  cannot 
be  garnished  by  a  creditor  of  the  estate.69  Debtors  of  an  executor  or 
administrator  in  his  representative  capacity  cannot  be  garnished  at  the 
instance  of  his  individual  creditors.70 

48.  Money  or  Property  Taken  From  Prisoner.  —  As  a  general  rule, 
money  or  property  taken  from  a  prisoner  on  his  arrest,  by  an  officer 
charged  with  that  duty,  cannot  be  reached  by  process  of  garnish- 
ment,71 at  least  it  cannot  be  garnished  until  after  such  prisoner  is  con- 


Granger,  101  111.  App.  59>9.  la. — Boyer 
v.  Hawkins,  86  Iowa  40,  52  N.  W.  659. 
Miss.— Code,  1906,  §2359.  Pa. — Maurer 
v.  Kerper,  102  Pa.  444;  Bousbough  v. 
Bousbough,  68  Pa.  495;  Hess's  Estate, 
27  Pa.  Super.  498. 

Waiver. — Such  a  statutory  provision 
may  be  waived  by  the  representative 
by  an  express  statement  to  that  effect. 
Bhodes  v.  Rhodes,  115  111.  App.  335. 

In  Mississippi  judgment  cannot  be 
rendered  against  him  until  the  lapse  of 
six  months  after  the  grant  of  letters. 
Code,  1906,  §2359. 

62.  If  necessary,  the  case  will  be 
continued  until  that  time.  Mechanics' 
Sav.  Bank  v.  Waite,  150  Mass.  234,  22 
N.  E.  915;  Wheeler  v.  Bowen,  20  Pick. 
(Mass.)    563. 

63.  Ala.  Code,  1907,  §4308;  Moore. 
&  Lyons  v.  Stainton,  22  Ala.  831. 

64.  Miss.  Code,  1906,  §2359. 

65.  Ala.  Code,  1907,  §4308;  Cor- 
bitt  v.  Pynes,  45  Ala.  258;  Jackson  v. 
Shipman,  28  Ala.  488;  Moore  &  Lyons 
v.  Stainton,  22' Ala.  831;  Hess's  Estate, 
27  Pa.  Super.  498. 

66.  Lorenz's  Admrs.  v.  King,  38 
Pa.  93. 

67.  Guptill  v.  Ayer,  149  Mass.  49, 
20  N.  E.  449;  Maurer  v.  Kerper,  102 
Pa.  444;  Lorenz's  Admrs.  v.  King,  38 
Pa.   93.  ^" 

The  proper  judgment  is  one  for  the 
plaintiff  against  the  representative  for 
the  amount  of  the  plaintiff's  judgment, 
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with  interest  from  the  date  of  that 
judgment,  to  be  levied  of  the  interest 
of  the  defendant  in  the  personal  estate 
of  the  decedent.  Maurer  v.  Kerper,  102 
Pa.  444.  See  also  Quigg  v.  Kittredge, 
18  N.  H.  137. 

68.  Quigg  v.  Kittredge,  18  N.  H. 
137;  Hoyt  v.  Christie,  51  Vt.  48. 

An  Order  Directing  Payment  Is 
Binding  on  Successor. — Simonds  v.  Har- 
ris,  92  Ind.  505. 

69.  Del. — Marvel  v.  Houston,  2  Harr. 
349.  E.  I.— Bryant  v.  Fussel,  11  E.  I 
286.  W.  Va.— Brewer  v.  Hutton,  45  W. 
Va.  106,  30  S.  E.  81,  72.  Am.  St.  Rep. 
804. 

.    But  a  debtor  of  an  executor  or  ad- 
ministrator may  be  garnished  in  an  ac- , 
tion  against  the  latter  in  his  represent- 
ative  capacity.     Thrasher  v.  Bucking- 
ham &  Co.,  40  Miss.  67. 

70.  Lessing,  Mayer  &  Co.  v.  Ver- 
trees,  33  Mo.  431. 

71.  Mass. — 'Robinson  v.  Howard,  7 
Cush.  257.  Ore.— Dahms  v.  Sears,  13  Ore. 
47,  11  Pac.  891.  Tex.— Richardson  0. 
Anderson  (Tex.  Civ.  App.),  18  S.  W. 
195. 

Whether  Possession  is  Lawful  or  Un- 
lawful.— Either  in  the  hands  of  the 
police  oflicer  who  first  took  possession 
of  it,  or  in  the  hands  of  his  superior 
oflicer  to  whom  it  was  afterwards  de- 
livered, regardless  of  whether  it  was 
lawfully  or  unlawfully  taken  from  tne 
prisoner.     Connolly  v.   Thurber  Why- 
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victed.72  In  some  states  it  may  be  reached,73  provided  the  arrest  is  law- 
ful,74 and  is  made  in  good  faith,75  and  where  the  money  or  thing  is  seized 
with  probable  grounds  for  believing  that  it  is  connected  with  the  of- 
fense,76 or  that  it  will  be  useful  as  evidence  on  the  trial.77 

49.  Miscellaneous  Matters.  —  a.  Vendor  and  Vendee.  —  The  pur- 
chase price  of  property  in  the  hands  of  a  vendee  thereof  cannot  be 
reached  by  garnishment  at  the  instance  of  creditors  of  the  vendor 
prior  to  the  completion  of  the  sale,78  nor  where  prior  to  the  sale  it  is 
agreed  between  the  vendor  and  the  vendee  that  it  shall  be  paid  to  a 
third  person.79  "Where  property  is  sold  for  cash  on  delivery,80  or  on 
condition  that  title  shall  not  pass  until  full  payment  is  made,81  the 
vendee  cannot  be  garnished  by  creditors  of  the  vendor  in  respect  to 
the  purchase  price. 

b.    Landlord  and  Tenant.  —  One  who  leases  land  on  shares  may 


land  Co.,  92  Ga.  651,  18  S.  E.  1004. 
See  also  Holker  v.  Hennessey,  141  Mo. 
527,  42  S.  W.  1090,  64  Am.  St.  Rep. 
524,  39  L.  E.  A.  165. 

Property  in  no  way  connected  with 
the  charge  under  which  his  arrest  is 
made  (Hill  v.  Hatch,  99  Tenn.  39,  41 
S.  W.  349,  63  Am.  St.  Eep.  822),  and 
which  could  not  be  used  as  evidence 
against  the  prisoner.  Hubbard  v.  Gar- 
ner, 115  Mich.  406,  73  N.  W.  390,  69 
Am.  St.  Eep.  580.  In  such  case  the  pos- 
session of  the  officer  is  the  possession 
of  the  prisoner,  and  the  money  or  prop- 
erty is  no  more  attachable  than  when 
in  the  prisoner's  possession.  Commer- 
cial Exch.  Bank  v.  McLeod,  65  Iowa 
665,  19  N.  W.  329,  22  N.  W.  -919,  54 
Am.  Eep.  36. 

The  Property  Is  in  Custodia  Legis. 
Connolly  *.  Thurber  Whyland  Co.,  92 
6a.  651,  18  S.  E.  1O04.  Compare  supra. 
V,  F,  36. 

To  hold  otherwise  would  lead  to 
grave  abuse  of  criminal  process.  Coffee 
V.  Haynes,  124  Oal.  561,  57  Pac.  482, 
Tl  Am.  St.  Eep.  99;  Commercial  Exch. 
Bank  v.  McLeod,  65  Iowa  -665,  19  N. 
W.  329,  22  N.  W.  919,  54  Am.  Eep.  36. 

The  exemption  is  not  for  the  benefit 
of  the  officer,  but  for  the  benefit  of  the 
public.  Connolly  v.  Thurber  Whyland 
Co.,  92  Ga.  651,  18  S.  E.  1004. 

Possession  Merely  as  Individual. 
Where  money  belonging  to  a  prisoner 
and  concealed  by  him  is  dug  up  by 
the  officer  with  the  prisoner's  consent 
and  under  his  direction,  and  is  not  used 
or  necessary  as  evidence  at  the  trial  it 
is  subject  to  garnishment.  Coffee  v. 
Haynes,  124  Cal.  561,  57  Pac.  48*2,  71 
Am.  St.  Eep.  99. 


72.  If  the  property  was  taken  from 
the  prisoner  by  authority  of  law.  Hol- 
ker v.  Hennessey,  141  Mo.  527,  42  S. 
W.  1090,  64  Am.  St.  Eep.  524,  39  L. 
E.  A.  165. 

73.  Ex  parte  Hum,  OS  Ala.  102,  9 
So.  515,  13  L.  E.  A.  120,  by  statute. 

74.  Eeifsnyder  -v.  Lee,  44  Iowa  101, 
24  Am.  Eep.  733. 

If  the  arrest  is  unlawful,  the  search 
is  unlawful,  and  the  money  or  property 
taken  cannot  be  reached  by  garnish- 
ment. Cunningham  1).  Baker,  104  Ala. 
160,  16  So.  '68,  53  Am.  iSt.  Eep.  27. 

75.  Ex  parte  Hum,  92  Ala.  102,  9 
So.  515,  13  L.  E.  A.  120.  See  Closson 
v.  Morrison,  47  N.  H.  482,  93  Am.  Dec. 
459,  as  to  the  right  to  attach  such  prop- 
erty. 

76.  Ex  parte  Hum,  92  Ala.  102,  9 
So.  515,  13  L.  R.  A.  120;  Commercial 
Ex  .h.  Bank  v.  McLeod,  65  Iowa  665, 
IS  N.  W.  329,  22  N.  W.  919,  54  Am.  Eep. 
o'j;  Eeifsnyder  v.  Lee,  44  Iowa  101, 
24  Am.  Eep.  733. 

77.  Ex  parte  Hurn,  92  Ala.  102,  9 
So.  515,  13  L.  R.  A.  120.  See  Eeif- 
snyder v.  Lee,  44  Iowa  101,  24  Am. 
Eep.  733. 

Not  Otherwise. — Commercial  Exch. 
Bank  v.  M'cLeod,  65  Iowa  665,  19  N. 
"W.  329,  22  N.  "W.  919,  54  Am.  Eep.  36. 

78.  Maier  v.  Ereeman,  112  Cal.  8, 
44  Pac.  357. 

79.  Leinkauff  v.  Eorcheimer,  87  Ala. 
258,  6  So.  149;  Mason  <e.  Sanders,  89 
Kan.  '300,  131  Pac.  562. 

80.  National  Eevere  Bank  v.  Bay 
State  Shoe  Fastening  Co.,  67  N.  H. 
371,   40  Atl.   255. 

81.  Briggs  ry.  MoEwen,  77  Iowa  303, 
42  N.  W.  303. 
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be  garnished  in  respect  to  the  share  of  the  lessor.82  A  lessee  may  be 
garnished  as  to  rent  in  arrears83  but  not  as  to  rent  not  yet  due84 
except  where  a  debt  is  garnishable  before  maturity.85  A  tenant  may 
not  be  charged  in  respect  to  rent  where  he  has  previously  attorned  to 
a  third  person,86  nor  in  respect  to  leased  chattels  as  long  as  he  holds 
under  the  lease.87  Leased  property  cannot  be  garnished  at  the  instance 
of  creditors  of  the  lessee.88 

c.  Innkeeper  and  Guest.  —  A  guest  may  be  garnished  for  a  debt 
due  by  him  to  an  innkeeper  for  board.89 

d.  Money  Paid  or  Deposited  in  Illegal  Transaction.  —  Wagers. 
It  has  been  held  that  money  in  the  hands  of  a  stakeholder  under  a 
wager  may  be  garnished  at  the  instance  of  a  creditor  of  the  loser  be- 
fore it  has  been  paid  over  to  the  winner,90  or  by  creditors  of  the  win- 
ner, where  the  loser  does  not  demand  the  money  before  the  wager  is 
determined  and  makes  no  claim  to  it.91 

Void  Contracts —  Generally  money  claimed  to  be  due  under  a  void 
contract  cannot  be  reached.92 

Money  paid  for  an  invalid  liquor  license  is  not  subject  to  garnishment 
as  the  property  of  the  licensee,  where  such  license  is  not  void  on  its 
face.93 

e.  Special  Deposits.  —  Money  deposited  with  another  for  a  par- 
ticular purpose  cannot  be  garnished  by  creditors  of  the  depositor,94 
except  as  to  any  balance  remaining  after  such  purpose  has  been  ac- 
complished.95 


82.  Howard  County  v.  Kyte,  69  Iowa 
307,  28  N.  W.  -609. 

83.  Loomis  v.  Shriner,  165  Mo.  App. 
25,   145   S.  W.   865. 

84.  111. — Buxbaum  &  Co.  v.  Dunham, 
51  111.  App.  240.  Mass. — Wood  v.  Part- 
ridge, 11  Mass.  488.  Mich. — Thorp  v. 
Preston,  42  Mich.  511,  4  N.  W.  227. 
Mo. — Loomis  v.  Shriner,  165  Mo.  App. 
25,  145  S.  W.  865.  E.  I.— Ordway  v. 
Beinington,  12  E.  I.  319,  34  Am.  Eep. 
646.  Va.— Haffey  v.  Miller,  6  Gratt. 
454. 

85.  See  supra,  V,  E,  18,  and  Eowell 
v.  Felker,  54  Vt.  526. 

86.  Nashua  Light,  Heat  &  Power  Co. 
v.  Prancestown  S'oapstone  Co.,  74  N.  H. 
511,  69  Atl.  883,  18  L.  E.  A.  (N.  S.) 
396. 

87.  Corning  v.  Eeeords,  69  N.  H.  390, 
393,  46  Atl.  462,  76  Am.  St.  Eep.  178. 
But  compare  supra,  V,  P,  33,  b  and  c. 

88.  Oox  v.  Central  Vt.  E.  Co.,  187 
Mass.  596,  73  N.  E.  885. 

89.  Caldwell  v.  Stewart,  30  Iowa 
370,  unless  required  to  pledge  payment 
in  advance. 

90.  Pabst  Brewing  Co.  v.  Liston,  80 
Minn.  473,  83  N.  W.  448,  81  Am.  St. 
Kep.  275. 
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Or  after  it  has  heen  so  paid  in  dis- 
regard of  a  notice  by  the  loser  not  to 
pay  it.  Pabst  Brew.  Co.  v.  Liston,  80 
Minn.  473,  83  N.  W.  448,  81  Am.  St. 
Eep.  275. 

91.  "Wimer  v.  Pritchartt,  16  Mo.  252. 

92.  O  'Neil  v.  Flannagan,  98  Me.  426, 
57  Atl.  591;  Obert  Brew.  Co.  v.  Wab- 
ash E.  Co.,  145  Mo.  App.  30,  129  S.  W. 
991. 

Money  in  the  hands  of  a  third  per- 
son, though  the  fruits  of  an  illegal 
combination  between  several  corpora- 
tions, is  not  tainted  with  illegality  as 
to  the  creditors  of  one  of  them,  but  is 
subject  to  sequestration  by  garnishee 
process.  Geurinck  v.  Alcott,  66  Ohio 
St.  94,  63  N.  E.  714. 

93.  Pundt  v.  Clary,  13  Neb.  406,  14 
14  N.  W.  167. 

94.  Holmes  &  Oo.  v.  Pope  &  Flem- 
ing, 1  Ga.  App.  338,  58  S.  E.  281;  Poe 
v.  St.  Mary's  College,  4  Gill  (Md.)  499. 
See  also  supra,  V,  P,  34.  But  see  Nich- 
olson &  Son  v.  Crook  &  Son,  56  Md. 
55. 

95.  Poe  v.  St.  Mary's  College,  4  Gill 
(Md.)  499, 
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f.  Boohs  of  Account.  —  In  some  jurisdictions  books*  of  account  may 
be  reached  by  garnishment.96 

6.  Payment  or  Extinguishment  of  Debt  Before  Garnishment. 
1.  By  Check,  Draft  or  Note.  — a.  Generally.  —  Before  delivery  of  a 
check  to  the  payee  or  to  some  person  for  him,  the  debt  represented  by 
the  check  is  subject  to  garnishment.97  After  delivery  of  a  check  in 
payment  the  drawer  cannot  be  garnished  as  debtor  of  the  payee,  in 
respect  to  the  debt  for  which  the  check  was  given.98  The  acceptance 
and  discounting  of  a  non-negotiable  draft  by  the  principal  defendant 
from  his  debtor  extinguishes  the  debt,  and  the  debtor  cannot  be  sub- 
sequently garnished  in  respect  thereof.99  The  giving  of  a  promissory 
note  in  payment  of  a  debt  extinguishes  the  debt  and  renders  ineffective 
a  subsequent  attempted  garnishment  of  the  debtor.1  The  right  of  a 
bank  which  is  garnished  by  a  creditor  of  a  depositor  to  pay  checks 
drawn  before  service  of  process  but  presented  afterwards,2  and  the 
liability  of  a  garnishee  who  pays  his  debt  to  the  principal  defendant 
after  service  of  process,  but  before  he  has  notice  or  knowledge  of  such 
service,3  are  treated  in  other  sections. 

b.  Fraudulent  Purpose.  —  Where  commercial  paper  is  given  with 
the  purpose  and  intent  on  the  part  of  the  debtor  and  creditor  of 
defrauding  other  creditors  the  debtor  may  still  be  garnished  for  the" 


96.  Mitchell  v.  GTeen,  62  N.  H.  588. 

97.  Watt-Harley-Holmes  Hardware 
Co.  v.  Day,  1  Ga.  App.  64-6,  57  S.  E. 
1033.  See  also  Dennie  v.  Hart,  2  Pick. 
(Mass.)  204. 

98.  Ga.— Watt-Harley-Holmes  Hard- 
ware Co.  v.  Day,  1  Ga.  App.  646,  57 
S.  B.  1033.  HI.— Binkley  v.  Clay,  112 
HI.  App.  332.  Mo. — Prewitt  v.  Brown, 
101  Mo.  App.  254,  73  S.  W.  897.  Term. 
Crudington  v.  Hogan,  105  Term.  44-8, 
58  S.  W.  642.  Wash.— Larsen  «.  Allan 
Line  Steamship  Co.,  45  Wash.  406,  88 
Pac.  753,  122  Am.  St.  Eep.  926,  9  L. 
B.  A.  (N.  S.)  1258.  See  also  Mass. 
Barnard  v.  Graves,  1'6  Pick.  41.  Pa. 
Hemphill  v.  Terkes  ,  132  Pa.  545,  19  Atl. 
342,  19  Am.  St.  Eep.  607.  E.  I.— Na- 
tional Park  Bank  v.  Levy,  17  B.  I. 
746,  24  Atl.  777,  19  L.  B.  A.  475. 

Though  it  is  not  presented  for  pay- 
ment until  after  process  is  served. 
Getchell  v.  Chase,  124  Mass.  366. 

Especially  Where  It  Has  Passed  to  a 
Bona  Fide  Holder  for  Value. — National 
Park  Bank  v.  Levy  Bros.  &  Co.,  17  B 
I  746,  24  Atl.  777,  19  L.  B.  A.  475. 

Stopping  Payment  or  Recalling. — The 
drawer  is  under  no  obligation  of  stop- 
ping payment  when  garnished  (Prewitt 
«.  Brown,  101  Mo.  App.  254,  73  S.  W. 
897;  Larsen  v.  Allan  Line  Steamship 
U.,  45  Wash.  406,  88  Pac.  753,  122  Am. 
St.  Eep.  926,  9  L.  B.  A.  (N.  S.)  1258. 


See  also  Parker-Fain  Grocery  Co.  v.  Orr, 
1  Ga.  App.  628,  57  S.  E.  1074),  unless 
the  sale  out  of  which  the  debt  arose 
was  made  in  fraud  of  the  vendor's  cred- 
itors and  he  learns  of  that  fact  before 
it  is  paid.  Prewitt  v.  Brown,  101  Mo. 
App.  254,  73  S.  W.  897. 

But  if  under  the  postal  regulations 
he  can  withdraw  the  letter  containing 
the  check  from  the  postoffice  at  the 
time  when  he  is  served  with  summons 
of  garnishment,  it  is  his  duty  to  do 
so,  and  he  may  be  keld  liable  as  gar- 
nishee, unless  the  check  was  mailed  pur- 
suant to  request  of  the  creditor  so 
that  title  vests  in  the  latter  upon  de- 
posit in  the  mails.  Watt-Harley-Holmes 
Hardware  Co.  v.  Day,  1  Ga.  App.  646, 
57  S.  E.  1033.  See  Parker-Fain  Gro- 
cery Co.  v.  Orr,  1  Ga.  App.  628,  57 
S.  E.  1074. 

But  if  payment  is  stopped  by  the 
drawer  after  service  of  process  the 
garnishment  is  effective.  Cohen  v.  Hale, 
L.  E.  3  Q.  B.  Div.  372.  But  see  supra, 
V,   E. 

99.  Patek  V.  Chicago  &  N.  W.  B. 
Co.,  147  Mich.  377,  110  N.  W.  1059. 

1.  Collins  v.  Smith,  12  Gray  (Mass.) 
43'1 ;  Wood  v.  Bodwell,  12  Pick.  (Mass.) 
268.  See  Simpson  v.  Dall,  3  Wall.  (U 
S.)  460,  18  L.  ed.  265. 

2.  See  infra,  V,  G. 

3.  Bee -infra,  X,  I,  15,  c. 
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debt.4  The  mere  fact,  however,  that  such  paper  is  given  for  the  pur- 
pose of  preventing  garnishment  does  not  amount  to  a  fraud  making 
debtor  garnishable.5 

2.  Merger  in  Judgment.  —  After  a  debt  has  been  merged  in  a  judg- 
ment  the  debt,  as  distinguished  from  the  judgment,  cannot  be  gar- 
nished.6 

VI.  CONCURRENT  AND  SUCCESSIVE  GARNISHMENTS. 
A.  Garnishment  of  Several  Debtors  bt  Same  Plaintiff.  —  Ordi- 
narily the  plaintiff  may  cause  a  series  of  writs  of  garnishment  to  issue 
against  different  debtors  of  the  principal  defendant,7  and  may  have 
different  judgments  against  each.8  Garnishment  proceedings  against 
two  garnishees  are  separate  and  distinct  proceedings,0  and  neither 
garnishee  is  a  party  to  the  other  garnishment  proceeding.10 

B.  Successive  Garnishments  of  Same  Person  by  Same  Plaintiff. 
Generally  the  plaintiff  may  garnish  the  same  person  more  than  once 
in  the  same  suit,  and  thereby  attach  such  property  as  has  come  into 
his  hands,  or  such  debts  as  have  accrued,  between  the  dates  of  the 
several  garnishments,11  but  he  will  not  be  permitted  to  abuse  such 


4.  Mass. — Hooper  -v.  Ellis,  9  Pick. 
435.  N.  H.— Green  v.  Doughty,  6  N.  H. 
572.     Vt.— >Camp  v.   Scott,   14  Vt.   387. 

5.  Collins  v.  Smith,  12  Gray  (Mass.) 
431;  Wood  v.  Bodwell,  12  Pick.  (Mass.) 
268. 

Payment  by  Check  in  Advance. — In 
Larsen  v.  Allan  Line  Steamship  Co., 
45  Wash.  406,  88  Pac.  753,  122  Am. 
St.  Eep.  926,  9  L.  E.  A.  (N.  S.)  1258, 
the  judgment  debtor  was  a  foreign 
steamship  corporation  and  the  garnishee 
a  domestic  corporation  engaged  in  the 
ship  brokerage  business  as  an  incident 
of  which  they  sold  transportation  over 
the  former's  line.  The  steamship  com- 
pany through  its  general  agent  in  Chi- 
cago, for  the  purpose  of  preventing  any 
money  received  by  the  local  broker 
for  transportation  sold  from  coming 
under  the  jurisdiction  of  the  local 
courts,  required  the  broker  to  give 
the  general  agent,  in  advance,  checks 
on  a  loeal  bank  sufficient  to  cover  any 
transportation  sold  up  to  several  thou- 
sand dollars.  The  broker  retained  all 
money  received  and  gave  the  pur- 
chaser a  receipt  for  which  he  could  ob- 
tain the  transportation  from  the  gen- 
eral agent.  Upon  advice  of  the  sale, 
the  general  agent  cashed  checks  suffi- 
cient t'o  cover  the  same.  The  total 
amount  of  the  checks  was  carried  as 
cash  on  the  books  of  both  the  defend- 
ant and  the  garnishee.  The  latter  was 
forced  to  accede  to  this  arrangement  to 
retain  the  business,  had  instructed  the 
bank  to  honor  all  checks  as  presented, 
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and  the  officers  of  the  brokerage  com- 
pany had  personally  guaranteed  any 
overdraft.  This,  it  was  held,  was  not 
a  fraud  or  mere  subterfuge,  but  pay- 
ment in  advance  for  all  transportation 
sold  through  the  broker,  and  prevented 
its  being  garnished. 

6.  Tourville  v.  Wabash  E.  Co.,  148 
Mo.  614,  50  S.  W.  300,  71  Am.  St.  Eep. 
650,  affirmed,  170  U.  S.  322,  21  Sup. 
Ct.  113,  45  L.  ed.  210. 

7.  At  the  time  of  bringing  his  orig- 
inal' suit,  or  thereafter.  In  re  Eans- 
ford,  194  Ped.  958,  115  C.  C.  A.  560. 

Summons  may  issue  from  time  to 
time  before  trial  without  giving  any 
additional  bond.  Ga.  Code,  1911,  §5269. 
Aherns  &  Ott  Mfg.  Co.  v.  Patten  Sash, 
Door  &  Bldg.  Co.,  94  Ga.  247,  21  S.  E. 
523;  Pratt  v.  Young,  90  Ga.  39,  15 
S.  E.  630. 

8.  In  re  Kansf  ord,  194  Fed.  658,  115 
C.  C.  A.  560,  though  he  can  have  but 
one  satisfaction  of  his  debt. 

9.  First  Natchez  Bank  v.  Moss,  52 
La.  Ann.  170,  26  So.  828,  though  issued 
on  a  prayer  contained  in  a  single  peti- 
tion. 

Failure  to  docket  the  garnishment 
proceedings  against  each  of  the  gar- 
nishees, though  an  irregularity,  will 
not  invalidate  the  judgment.  Conn  f. 
Tillman,  66  Tex.  98,  18  S.  W.  111. 

10.  First  Natchez  Bank  v.  Moss,  52 
La.  Ann.  170,  26  So.  828. 

11.  Conn. — Lawrence  ».  Security  Co., 
56  Conn.  423,  443,  15  Atl.  406,  1  L.  B. 
A.  342.    Me.— Collins  v.  Chase,  71  Me. 
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process,12  nor,  by  successive  garnishments,  to  deprive  the  principal 
defendant  of  his  statutory  exemptions.13 

C.  Gaknishment  of  Same  Fund  by  Different  Creditors.  —  Dif- 
ferent creditors  of  the  principal  defendant  may  garnish  the  same  fund 
or  property,14  and  the  pendency  of  garnishment  proceedings  in  one 
court  is  not  ground  for  abating  similar  proceedings  in  another  court 
of  concurrent  jurisdiction  to  subject  the  same  debt.15  In  case  of  sev- 
eral garnishments  it  is  the  debtor's  duty  to  set  up  the  fact  of  the  other 
garnishments  in  each  proceeding.16 

As  between  two  garnishment  proceedings  to  reach  the  same  fund  or 
property,  the  first  in  order  of  time  will  prevail.17    The  time  of  service 


434.  K.  I.— McNally  v.  Wilkinson,  SO 
E.  I.  315,  38  Atl.  1053. 

12.  McNally  v.  Wilkinson,  20  B.  I. 
315,  38  Ml'.  1053,  followed  in  Rustadt 
v.  Bishop,  80  Minn.  497,  83  N.  W.  449, 
81  Am.  St.  Rep.  282,  50  L.  E.  A.  168. 

But  the  probability  that  the  defend- 
ant will  lose  his  employment  because 
of  successive  garnishments  of  his  sal- 
ary is  no  ground  for  staying  the  gar- 
nishment proceedings  (Eaines  v.  Raines, 
138  6a.  790,  76  S.  E.  51),  nor  for  en- 
joining such  proceedings  though  such 
wages  are  exempt.  Sturges  v.  Jackson} 
88  Miss.  508,  40  So.  547,  117  Am.  St. 
Eep.  754,  6  L.  R.  A.  (N.  S.)  491.  But 
repeated  attempts  to  garnish  exempt 
wages  on  the  same  demand  will  be  en- 
joined (Seiver  v.  Union  Pac.  R.  Co., 
68  Neb.  91,  93  N.  W.  943,  110  Am.  St. 
Eep.  393,  61  L.  R.  A.  319),  though  the 
contrary  has  been  held  where  there  it 
no  exemption  until  the  filing  of  a 
schedule  selecting  the  wages  as  exempt. 
Baxley  v.  Laster,  82  Ark.  236,  101  S.  W. 
755,  118  Am.  St.  Rep.  64,  10  L.  E.  S. 
(N.  S.)  983. 

13.  Collins  v.  Chase,  71  Me.  434; 
Eustad  v.  Bishop,  80  Minn.  497,  83  N. 
W.  449,  81  Am.  St.  Rep.  282,  50  L.  R. 
A.  168. 

14.  See  the  statutes  of  the  various 
states  and  Cross  v.  Brown,  Steese  & 
Clarke,  19  R.  I.  220,  244,  33  Atl.  147. 
In  another  state.  Prichard  &  Co.  v. 
Oritchlow,  56  W.  Va.  547,  49  S.  E. 
453. 

The  garnishee  is  not  bound  to  pay 
the  debt  to  anyone  until  the  adverse 
claims  thereto  have  been  settled  by  a 
judicial  tribunal  whose  determination 
will  be  conclusive  on  all  the  claimants 
and  will  fully  protect  him.  Deering 
«.  Richardson-Kimball  Co.,  109  Cal.  73, 
«  Pac.  801. 


15.  Pinch  v.  Alexander  County  Nat. 
Bank,  65  111.  App.  337. 

Federal  and  State  Courts. — McOord- 
Brady  Co.  v.  Mills,  8  Wyo.  258,  276,  56 
Pac.  1003. 

16.  Chicago,  W.  &  V.  Coal  Co.  V. 
Balmer,  45  HI.  App.  59. 

He  must  bring  that  fact  to  the  know- 
ledge of  the  court  by  answeT  or  sup- 
plemental answer  and  invoke  its  pro- 
tection. Work  v.  Brown,  38  Neb.  498, 
96  N.  W.  1082. 

If  he  fails  to  do  so>  and  by  reason 
thereof  is  charged  for  more  than  the 
amount  of  his  liability  to  the  principal 
defendant,  he  himself,  rather  than  the 
defendant,  must  suffer  the  loss.  Chi- 
cago, W.  &  V.  Coal  Co.  v.  Balmer,  45  HI. 
App.  59. 

17.  Mass. — Mechanics'  Sav.  Bank 
v.  Waite,  150  Mass.  234,  22  N.  E.  915. 
Mo. — Talbot  v.  Harding,  10  Mo.  350. 
N.  H. — Eastman  v.  N«wman,  59  N.  H. 
581;  Davis  v.  Pogg,  58  N.  H.  159.  R.  I. 
Cross  v.  Brown,  Steese  &  Clarke,  19  R. 
I.  220,  244,  33  Atl.  147.  Tex.— Harrell 
v.  Mexico  Cattle  Co.,  73  Tex.  612,  11 
S.  W.  863;  Armengol  v.  Richter  (Tex. 
Civ.  App.),  141  S.  W.  1028.  Vt.— Bul- 
lard  v.  Hicks,  17  Vt.  198.  Wyo.— Mc- 
Cord-Brady  Co.  v.  Mills,  8  Wyo.  258, 
276,  56  Pac.  1003. 

Only  the  surplus  remaining  after  sat- 
isfying the  orders  in  the  first  pro- 
ceeding may  be  subjected  in  the  second. 
Mechanics'  Sav.  Bank  v.  Waite,  150 
Mass.  234,  22  N.  E.  915;  McCord-Brady 
Co.  v.  Mills,  8  Wyo.  258,  276,  56  Pac. 
1003.  If  the  first  proceeding  exhausts 
the  fund,  the  garnishee  will  be  dis- 
charged in  the  second  proceeding. 
Mechanics'  Sav.  Bank  -v.  Waite,  150, 
Mass.  234,  22  N.  E.  915;  Bullard  w. 
Hicks,  17  Vt.  198. 

Unless  the  First  Attachment  Is  Void, 
i  Pratt  v.  Sanborn,  63  N.  H.  115. 
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of  the  writ  on  the  garnishee  controls  in  determining  the  question  of 
priority,18  and  not  the  date  of  the  judgments  in  the  respective  pro- 
ceedings.19 The  liability  of  the  garnishee  in  the  second  proceeding 
cannot  be  determined  until  after  the  first  is  disposed  of.20  The  second 
proceeding  will  be  stayed,21  or  final  judgment  therein  will  be  sus- 
pended,22 until  after  the  termination  of  the  first.  The  statutes  of  some 
states  provide  for  a  hearing  and  determination  of  the  question  of 
priority  on  motion.23  The  statutes  sometimes  provide  that  all  the 
creditors  garnishing  the  same  fund  shall  share  pro  rata  under  certain 
circumstances.24  A  creditor  who  has  garnished  two  funds  will,  as 
against  other  creditors  who  garnished  but  one  fund,  be  required  to 
first  exhaust  the  fund  not  garnished  by  the  others.25 

VII.    PROCEEDINGS  TO  OBTAIN  GARNISHMENT  PROCESS. 

A.  General  Principles.  —  Since  the  remedy  by  garnishment  is  purely 
statutory,26  the  statutory  requirements  in  relation  thereto    must   be 
strictly  complied  with.27 
In  the  absence  of  specific  statutes  on  the  subject,  the  proceedings 


18.  See  Johnson  v.  Gorham,  6  Cal. 
195.  But  see  Patterson  v.  Beck,  133 
Ga.  701,  66  S.  E.  911;  "Willis  v.  Parsons, 
13  Ga.  335. 

Actual  knowledge  of  the  issuance  of 
the  writ  will  not  take  the  place  of 
service  in  determining  priority.  Har- 
rell  v.  Mexico  Cattle  Co.,  73  Tex.  612, 
11  S.  W.  863. 

19.  Harrell  v.  Mexico  Cattle  Co.,  73 
Tex.  612,  11  S.  W.  803.  But  see  Pat- 
terson v.  Beek,  133  Ga.  701,  66  S.  E. 
911. 

20.  Cross  v.  Brown,  Steese  &  Clarke, 
19  R.  I.  220,  244,  33  Atl.  147. 

21.  111. — Pinch  v.  Alexander  County 
Nat.  Bank,  65  111.  App.  337.  Mass. 
Mechanics'  Sav.  Bank  v.  Waite,  150 
Mass.  234,  22  N.  E.  915.  R.  I.— Cross 
1>.  Brown,  Steese  &  Clarke,  19  E.  I. 
220,  244,  33  Atl.  147.  W.  Va.— Prich- 
ard  &  Co.  v.  Critchlow,  56  W.  Va.  547, 
49  S.  E.  453,  in  another  state.  Wyo. 
McOord-erady  Co.  v.  Mills,  8'  Wyo. 
258,  276,  56  Pae.  1003. 

22.  Pinc'h  v.  Alexander  County  Nat. 
Bank,  65  111.  App.  337. 

23.  See  the  statutes  of  the  various 
states,  and  State  ex  rel.  Austrian  v. 
Duncan,   37   Neb.    631,   56  N.   W.    214. 

The  statute  applies  where  the  valid- 
ity of  some  of  the  attachments  and 
garnishments  is  disputed  as  well  as 
when  their  validity  is  unquestioned. 
State  ex  rel.  Austrian  v.  Duncan,  37 
Neb.  631,  56  N.  W.  214. 

24.  Hurd's  Eev.  St.  (111.)  1909,  c. 
62,   §37;   Reeve  v.   Smith,   113   111.   47; 
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Kennedy  1>.  "Wikoff,   21  HI.  App.  277; 
Civ.  Code  Prac.  (Ky.),  1906,  §207. 

25.  Dahlman  v.  Greenwood,  99  Wis. 
163,  74  N.  W.  215,  the  other  garnish- 
ing creditors  will  be  subrogated  to  Ms 
rights  after  his  claim  is  satisfied. 

26.  See  supra,  I,  C,  2. 

27.  Ala. — W.  L.  Murdock  Brokerage 
Co.  v.  Collins,  146  Ala.  604,  40  So.  96. 
Ark. — Beasley  v.  Haney,  96  Ark.  568, 
132  S.  W.  646;  Sehiele  v.  Dillard,  94 
Ark.  277,  126  S.  W.  835.  Cal.— Rob- 
erts v.  Landecker,  9  Cal.  262.  Colo. 
Henkle  v.  Bi-Metallic  Bank,  13  Colo. 
App.  410,  58  Pac.  336;  Eice  v.  Ameri- 
can Nat.  Bank,  3  Colo.  App.  81,  31 
Pac.  1024.  Del. — National  Bank  V. 
Purtick,  2  Marv.  35,  42  Atl.  479,  69 
Am.  St.  Eep.  99,  44  L.  R.  A.  115.  Ga. 
National  Eumb.  Co.  v.  Turner,  2  Ga. 
App.  750,  59  S.  E.  15.  111.— Boyne  V. 
Vandalia  E.  Co.,  128  111.  App.  191.  Ini 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Par-, 
ish,  6  Ind.  App.  89,  33  N.  E.  122.  Kan. 
Hutchinson  v.  Nelson,  63  Kan.  327,  65 
Pac.  670.  Ky.— Murphy  v.  Whitesides, 
28  Ky.  L.  Eep.  1108,  92  S.  W.  5;  Smith 
v.  Go<wer,  3  Mete.  171,  181.  La. 
Schindler  v.  Smith,  Bullins  &  Co.,  18 
La.  Ann.  476.  Me.— Hathorn  v.  Robin- 
son, 98  Me.  334,  56  Atl.  1057.  Md. 
Brown  v.  Somerville,  8  Md.  444.  Mass. 
Creed  v.  Gilman,  169  Mass.  562,  48  N. 
E.  778.  Mich.— King  v.  Harrigan,  145 
Mich.  436,  108  N.  W.  748;  Ettelsohn  v. 
Fireman's  Fund  Ins.  Co.,  64  Mi«h.  331, 
31  N.  W.  201 ;  Iron  Cliffs  Co.  v.  Lehais, 
52   Mich.    394,   18   N.   W.   121.     Neb. 
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are  governed  by  the  general  rules  applicable  to  other  suits,  adapted 
to  the  relative  situation  of  the  parties.28 

Garnishment  After  Judgment.  —  The  procedure  in  garnishment  after 
judgment  is  generally  the  same  as  that  in  garnishment  before  judg- 
ment.29 

In  the  federal  courts  the  procedure  in  garnishment  cases  is  governed 
by  the  statutes  of  the  state  in  which  the  court  is  sitting,30  except  in 
so  far  as  proceedings  on  writ  of  error  or    appeal    are    concerned.31 

B.  Jurisdiction.32  —  1.  General  Statement.  —  The  jurisdiction  of 
particular  courts  to  entertain  garnishment  proceedings  depends  en- 
tirely upon  the  statutes  of  the  various  states.33    Generally  the  proceed- 


Jeary  v.  American  Exch.  Bank,  2  Neb. 
(Unof.)  657,  89  N.  W.  771.  N.  H. 
Nelson  v.  Sanborn,  64  N.  H.  310,  9  Atl. 
721.  Okla. — Missouri,  K.  &  T.  B.  Co. 
v.  Houseley,  37  Okla.  326,  132  Pac.  330; 
Phoenix  Bridge  Co.  v.  Street,  9  Okla. 
422,  60  Pao.  221.  Ore. — Smith  v.  Con- 
rad, 23  Ore.  206,  31  Pae.  398;  Batchel- 
lor  v.  Bichardson,  17  Ore.  334,  21  Pac. 
392;  Case  v.  Noyes,  16  Ore.  329,  19  Pae. 
104.  Pa. — Pennsylvania  E.  Co.  v.  Pen- 
nock,  51  Pa.  244.  Tex. — Insurance  Co. 
of  N.  A.  v.  Friedman  Bros.,  74  Tex. 
56,  11  S.  W.  1046;  Smith  v.  City  Nat. 
Bank  (Tex.'Civ.  App.),.140  S.  W,  1145; 
Buchanan  v.  Spencer  Lumber  Co.  (Tex. 
Civ.  App.),  134  S.  W.  292;  Gilbert  Book 
Co.  v.  Pye,  43  Tex.  Civ.  App.  185,  95 
S.  W.  8.  W.  Va.— Coda  v.  Thompson,  39 
W.  Va.  67,  19  S.  E.  548;  Eingold  v. 
Suiter,  35  W.  Va.  186,  13  S.  E.  46. 
Wis. — State  ex  rel.  Chicago,  etc.  E.  Co. 
v.  Pauli,  126  Wis.  65,  104  N.  W.  1007; 
Smith,  Thorndike  &  Brown  Co.  v.  Mut- 
ual Fire  Ins.  Co.,  110  Wis.  -602,  86  N.  W. 
241;  Morawetz  v.  Sun  Ins.  Office,  96 
Wis.  175,  71  N.  W.  109,  65  Am.  St. 
Eep.  43;  Edler  v.  Hasche,  67  Wis.  653, 
31  N.  W.  57;  Wells  v.  American  Ex- 
press Co.,  55  Was.  23,  11  N.  W.  537,  12 
N.  W.  441,  4-2  Am.  St.  Eep.  695;  Steen 
v.  Norton,  45  Wis.  412. 

The  proceeding  "cannot  be  enlarged 
or  modified  by  the  court,  but  must  be 
governed  solely  by  the  language  used, 
when  that  language  is  plain  and  un- 
ambiguous." Marshall  v.  Cray,  26  E 
I.  517,  59  Atl.  744. 

The  statutory  prerequisites  are  jur- 
isdictional. Pennsylvania  E.  Co.  v.  Sog- 
ers, 52  W.  Va.  450,  44  S.  E.  300,  62  L 
E.  A.  178.  But  see  Webster  Mfg.  Co. 
V.  Penrod,  103  Minn.  69,  114  N.  W.  257; 
Aultman,  Miller  &  Co.  v.  Markley,  61 
Minn.  404,  68  N.  W.  1078,  both  holding 
that  if  personal  service  is  made  upon 


the  principal  defendant,  the  several 
steps  necessary  in  the  garnishment  pro 
eeedings  are  not  jurisdictional  as  to 
him,  and  a  failure  to  take  them  does 
not  render  the  judgment  against  thj 
garnishee  void  for  want  of  jurisdiction 
The  statute  must  be  literally  and 
specifically  followed,  and  departure 
therefrom  vitiates  the  proceeding. 
Colorado  Fuel  &  Iron  Co.  v.  Blair,  6 
Colo.  App.  40,  39  Pac.  897.  But  see 
Cole  v.  Utah  Sugar  Co.,  35  Utah  148, 
99  Pac.   681. 

28.  Eoman  v.  Montgomery  Iron 
Works,  156  Ala.  604,  47  So.  136,  130 
Am.  St.  Eep.  106,  19  L.  E.  A.  (N.  S.) 
604;  Garrett  v.  Mayfield  Woolen  Mills, 
153  Ala.  602,  44  So.  1026;  Steiner  v. 
First  Nat.  Bank,  115  Ala.  379,  22  So.  30; 
Griel  v.  Loftin,  65  Ala.  591;  Travis  v. 
Tartt,  8  Ala.  574. 

The  procedure  must  conform  to  the 
rules  of  civil  pleading.  Hibbard  v. 
Newman,  101  Me.  410,  64  Atl.  720. 

29.  See  the  statutes  of  the  various 
states,  and  Cole  v.  Utah  Sugar  Co.,  35 
Utah  148,  99  Pac.  681. 

30.  U.  S.  Eev.  St.,  §§914,  916;  Logan 
v.  Goodwin,  104  Fed.  490,  43  C.  C.  A. 
658.    See  also  supra,  IV,  -D. 

In  the  absence  of  any  specific  rule 
of  court  on  the  subject.  Wile  v.  Coins., 
63  Fed.  759,  affirmed,  70  Fed.  138,  17 
C.  C.  A.  25. 

31.  Logan  v.  Goodwin,  104  Fed.  490, 
43  C.  C.  A.  658.  See  generally  the  title 
"United  States  Courts." 

32.  See  the  title  "Jurisdiction"  as 
to   general   matters. 

33.  See  the  statutes  of  the  various 
states. 

Where  jurisdiction  depends  on  the 
amount  in  controversy,  the  amount  in 
controversy  between  the  plaintiff  and 
the  principal  defendant  controls  rath- 
er than  the  amount  owed  by  the  gar- 
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ings  must  be  prosecuted  in  the  court  in  which  the  main  action  is 
pending.34 

Since  garnishment  proceedings  are  special  and  statutory,  there  is 
no  presumption  in  favor  of  the  jurisdiction  in  such  a  proceeding,  but 
jurisdiction  must  affirmatively  appear.36 

The  jurisdiction  of  courts  of  equity  to  enforce  a  remedy  by  garnish- 
ment or  sequestration  is  not  affected  by  statutes  providing  for  gar- 
nishment proceedings  in  courts  of  law,  but  the  two  remedies  are  con- 
current.38 In  the  absence  of  a  statutory  provision  to  the  contrary,37 
no  proceedings  can  be  had  in  equity  by  way  of  garnishment  until 
the  indebtedness  of  the  debtor  has  been  fixed  by  a  judgment  at  law.88 

2.  Jurisdiction  of  Principal  Action.  —  Jurisdiction  of  the  prin- 
cipal suit  is  essential  to  jurisdiction  over  the  garnishment  proceedings,39 
and  valid  service  of  some  kind  must  be  had  on  the  principal  defend- 
ant before  the  garnishee  can  be  charged.40  "Where  garnishment  in 
respect  to  a  debt  due  a  non-resident  is  permitted  the  latter  may  be 
constructively  served  with  process.41     If  the  defendant  is  not  per- 


nishee  to  the  defendant.  Davis  v. 
Choctaw,  O.  &  G.  E.  Co.,  73  Ark.  120, 
83  S.  W.  318. 

34.  M'cGuire  v.  Pitts'  Sons,  42  Iowa 
535. 

Removal  to  Federal  Court. — Where 
the  plaintiff  and  the  principal  defend- 
ant are  citizens  of  the  same  state  and 
the  trustee  is  a  citizen  -of  another  state, 
the  trustee  cannot  remove  the  case,  as 
to  himself,  to  the  federal  court.  Weeks 
v.  Billings,  55  N.  H.  371. 

35.  Wells  v.  American  Express  Co., 
55  Wis.  23,  11  N.  W.  537,  12  N.  W.  441, 
42  Am.  Rep.  695.  See  also  9  Encyclo- 
pedia of  Evidence  932. 

Court  of  record  of  another  state. 
Norman  v.  Pennsylvania  Fire  Ins.  Co., 
237  Mo.  576,  141  S.  W.  618. 

36.  King  v.  Payan  &  Co.,  18  Ark. 
583. 

37.  Eiggin  v.  Hilliard,  56  Ark.  476, 
20  S.  W.  402. 

38.  King  v.  Payan  &  Co.,  18  Ark. 
583. 

39.  Bykard  *.  Seaboard  Air  Line  E. 
Co.,  80  S.  C.  52,  61  S.  E.  252.  See  also 
E.  Jackson  &  Co.  v.  Bepublic  Iron  & 
Steel  Co.,  141  111.  App.  453;  Pennsyl- 
vania E.  Co.  v.  Pennock,  51  Pa.  244. 

40.  Me. — Alexander  v.  Segee,  101 
Me.  561,  64  Atl.  1049.  Mich.— Pell  v. 
Gorman,  144  Mich.  521,  108  N.  W.  282; 
Moore  v.  Wayne  Circuit  Judge,  55  Mich. 
84,  20  N.  W.  801;  Iron  Cliffs  Co.  v. 
Lahais,  52  Mich.  394,  18'  N.  W.  121; 
People  v.  Judge  of  Wayne  Circuit,  26 
Mich.  100.  Mo. — Norman  v.  Pennsyl- 
vania Fire  Ins.  Co.,  337  Mo.  576,  141 
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S.  W.  618.  N.  Y.— Martin  v.  Central 
Vt.  E.  Co.,  3  N.  Y.  Supp.  82.  Okla. 
Missouri,  K.  &  T.  E.  Co.  v.  Bradshaw, 
37  Okla.  313,  152  Pac.  325. 

The  proceedings  are  properly  dis- 
missed when  the  plaintiff  fails  to  secure 
service  on  the  principal  defendant  with- 
in the  statutory  period.  Axtell  <0. 
Gibbs,  52  Mic'h.  640,  18  N.  W.  396. 

The  fact  that  one  of  several  gar- 
nishees resides  in  the  county  where  the 
proceeding  is  instituted  will  not  con- 
fer jurisdiction  as  to  the  others  if  it 
subsequently  dismissed  as  to  him. 
Stern  v.  Frazer,  105  Mich.  685,  63  N. 
W.  968. 

Service  by  Publication. — Sehaller  & 
Son  v.  Marker,  136  Iowa  575,  114  N.  W. 
43.  It  is  error  for  a  justice  to  render 
judgment  against  a  garnishee  before 
service  on  the  principal  defendant  by 
publication  has  been  'completed.  State 
ex  rel.  Chicago,  etc.  B.  Oo.  v.  Pauli,  126 
Wis.  65,  104  N.  W.  1007. 

41.  U.  S.— Louisville  &  N.  E.  Co.  V. 
Deer,  200  IT.  S.  17'6,  26  Sup.  St.  207,  50 
L.  ed.  426;  Harris  v.  Balk,  198  V.  S.  215, 
215  S-jp.  Ot.  625,  49  L.  ed.  1023,  reversing 
130  N.  C.  383,  41  S.  E.  940.  Ark.— St. 
Louis  S.  W.  E.  Co.  V.  Vanderberg,  91 
Ark.  252,  120  S.  W.  993;  Stone  v. 
Drake,  79  Ark.  384,  96  S.  W.  197; 
Johnson  v.  Foster,  69  Ark.  617,  65  S. 
W.  105.  Conn.— BaTber  v.  Morgan,  84 
Conn.  618,  80  Atl.  791;  Veeder  Mfg. 
Co.  v.  Marshall-Sanders  Co.,  79  Conn,  lo, 
63  Atl.  641.  Fla.— See  Gen.  St.,  1906, 
§2151.  Ind.— King  v.  Vance,  46  Ind. 
246.     la. — Moore  v.  Chicago,  B.  L  « 
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sonally  served  and  does  not  appear,  however,  a  personal  judgment 
cannot  be  rendered  against  him,42  but  the  power  of  the  court  is 
limited  to  ascertaining  the  amount  of  the  plaintiff's  debt  or  demand 
and  rendering  a  judgment  condemning  the  property  or  indebtedness 
in  the  hands  of  or  owing  by  the  garnishee  to  the  satisfaction  thereof.43 
3.  Jurisdiction  Over  Person  of  Garnishee  and  Debts  or  Property 
Sought  To  Be  Subjected.  —  a.  General  Statement.  —  The  garnishee 
must  be  within  the  jurisdiction  of  the  court  where  the  proceedings 


P.  E.  Co.,  43  Iowa  385.  Kan. — Sutton 
v.  Heinzle,  84  Kan.  756,  115  Pac.  560. 
Me. — Oousens  v.  Lovejoy,  81  Me.  467, 
17  Atl.  495;  Lovejoy  v.  Albee,  33  Me. 
414,  54  Am.  Dec.  630.  Mass. — Roths- 
child v.  Knight,  176  Mass.  48,  57  N.  E. 
337.  Mich. — Nachtegall  v.  Reilley,  165 
Mich.  347,  130  N.  W.  699;  Serviss  v. 
Washtenaw  Circuit  Judge,  116  Mich. 
101,  74  N.  W.  310,  72  Am.  St.  Sep. 
507;  Newland  v.  Beilly,  85  Mieh.  151, 
48  N.  W.  544;  Moore  v.  "Wayne  Circuit 
Judge,  55  Mich.  84,  20'  N.  W.  801 ;  Peo- 
ple v.  Judge  of  Wayne  Circuit  Court, 
26  Mich.  100.  Mo. — Western  Assur. 
Co.  t.  Walden,  238  Mo.  49,  141  S.  W. 
595;  Howland  «.  Chicago,  R.  I.  &  P.  R. 
Co.,  134  Mo.  474,  36  S.  W.  29;  Wyeth 
Hardware  &  Mfg.  Co.  v.  Lang,  127-  Mo. 
242,  29  S.  W.  1010,  affirming  54  Mo.  App. 
147.  N.  H.— See  Whitcomb  v.  J.  J.  Quin- 
lan  &  Co.,  75  N.  H.  429,  75  Atl.  525. 
N.  C— Goodwin  r.  Claytor,  137  N.  C. 
224,  49  S.  E.  173,  107  Am.  St.  Rep.  479, 
67  L  R.  A.  209.  Ohio — National  Bank 
v.  Lake  Shore  &  M.  S.  E.  Co.,  21  Ohio 
St.  221.  .  Tex.— Berry  v.  Davis,  77  Tex. 
191,  13  S.  W.  97*,  19  Am.  St.  Rep.  748; 
Missouri,  K.  &  T.  R.  Co.  v.  Swartz,  53 
Tex.  Civ.  App.  389,  115  S.  W.  275. 
Utah— Bristol  v.  Brent,  38  Utah  58,  110 
Pac.  356.  Wis.— Bragg  v.  Gaynor,  85 
Wis.  468,  55  N.  W.  919,  21  L.  E.  A. 
1«1. 

No  such  service  on  the  defendant  as 
will  compel  it  to  submit  to  the  court's 
jurisdiction  is  necessary  in  order  to 
give  the  court  power  to  deal  with  the 
claim  against  the  garnishee.  Veeder 
Mfg.  Co.  v.  Marshall-Sanders  Co.,  79 
Conn.  15,  63  Atl.  641. 
_  Such  an  attachment  gives  jurisdic- 
tion to  render  a  judgment  which  will  be 
valid  everywhere  as  against  the  prop- 
erty attached."  Rothschild  v.  Knight, 
176  Mass.  48,  57  N.  E.  337. 

Where  There  Are  Several  Defendants. 
Where  _  the  indebtedness  of  the  gar- 
nishee is  to  several  nonresident  defend-' 
ants  jointly  all  of  the  latter  must  be 


served.     Hamilton  1>.  Rogers,  67  Mich. 
135,  34  N.  W.  278. 

42.  Ala. — Jos.  Joseph  Btos.  Co.  v. 
Hoffman  &  McNeill,  173  Ala.  568,  56 
So.  216,  38  L.  R.  A.  (N.  S.)  924;  Plant- 
er's Chemical  &  Oil  Co.  v.  Waller  & 
Co.,  160  Ala.  217,  49  So.  89,  135  Am. 
St.  Rep.  98.  Ark. — Johnson  v.  Foster, 
69  Ark.  617,  65  S.  W.  105.  la.— Gut- 
schenritter  v.  Whitmore,  139  N.  W.  567. 
Mich. — Newland  v.  Reilly,  85  Mich.  151, 
48  N.  W.  544.  Mo. — Western  Assur.  Co. 
v.  Walden,  238  Mo.  49,  141  S.  W.  595; 
Smith-Premier  Typewriter  Co.  v.  Na- 
tional Cash  Register  Co.,  156  Mo.  App. 
98,  135  S.  W.  992.  N.  H.^Whitcomb 
v.  J.  J..Quinlan  &  Co.,  76  N.  H.  429,  75 
Atl.  525.  N.  C. — Currie  v.  Golconda 
Min.  &  Milling  Co.,  167  N.  C.  209,  72 
S.  E.  980;  Goodwin  p.  Claytor,  137  N.  C. 
224,  49  S.  E.  173,  107  Am.  St.  Rep. 
479,  67  L.  R.  A.  209.  Utah— Bristol 
v.  Brent,  35  Utah  213,  99  Pac.  1000. 

' '  The  garnishment  of  a  debt  due  a 
nonresident  is,  unless  he  appears  in.  the 
action,  in  the  nature  of  a  proceeding 
in  rem.  A  judgment  in  personam  may 
be  rendered  against  him  in  form,  but 
it  imposes  no  personal  obligation.  The 
court  acts  by  virtue  of  its  jurisdiction 
over  the  garnishee  and  its  power  to 
compel  him  to  satisfy  the  execution,  to 
the  extent  of  his  indebtedness." 
Veeder  Mfg.  Co.  v.  Marshall  Sanders 
Co.,  79  Conn.  15,  63  Atl.  641.  _ 

"In  some  states  personal  judgments 
are  entered  against  defendants  on  not- 
ice by  publication,  to  be  satisfied  by 
special  execution  only,  and  in  others 
the  judgment  against  the  garnishee 
merely  includes  a  finding  of  the  amount 
owing  by  the  debtor  to  plaintiff,  and 
direction  for  the  application  of  the 
proceeds  of  the  levy  of  the  attach- 
ment."  Gutschenritter  ».  "Whitmore 
(Iowa),  139  N.  W.  567. 

43.  Ala. — Jos.  Joseph  Bros.  Co.  v. 
Hoffman  &  McNeill,  173  Ala.  568,  56 
So.  216,  3'8  L.  R.  A.  (N.  S.)  924.  Ark. 
Johnson  v.  Foster,  69  ATk.  617,  65  S. 
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are  instituted  and  amenable  to  its  process.44  As  a  general  rule,  where 
the  proceeding  is  purely  one  in  rem,  the  res  must  be  within  the  terri- 
torial jurisdiction  of  the  court.45  Thus,  if  the  principal  defendant  is 
a  non-resident  and  is  not  personally  served,  jurisdiction  depends  upon 
the  seizure  of  property  belonging  to  him  in  the  state,46  and  hence  on 
finding  in  the  hands  of  the  garnishee  property  of  the  principal  defend- 
ant, or  a  debt  due  the  principal  defendant,  which  is  subject  to  gar- 
nishment.47    If  the  garnishee  is  personally  served  within  the  juris- 


W.  105.  Mo. — Smith-Premier  Type- 
write? Co.  v.  National  Cash  Register 
Co.,  156  Mo.  App.  98,  135  S.  W.  992. 
Utah— Bristol  v.  Brant,  36  Utah  213, 
99  Pac.  1000. 

The  court  acquires  jurisdiction  to 
subject  the  choses  in  action  in  the  hands 
of  the  third  person  to  the  payment  of 
the  plaintiff's  demand.  Newland  v. 
Eeilly,  85  Mich.  151,  48  N.  W.  544. 

44.  Lancashire  Ins.  Co.  v.  Corbett, 
165  111.  592,  46  N.  E.  631,  56  Am.  St. 
Rep.  275,  36  L.  R.  A.  640. 

45.  Ala. — Louisville  &  N.  R.  Co.  v. 
Dooley,  78  Ala.  524.  Colo. — Atchison, 
T.  &  S.  P.  R.  Co.  V.  Maggard,  6  Colo. 
App.  85,  39  Pac.  985.  Conn. — Green 
v.  Farmers'  &  Citizens'  Bank,  25  Conn. 
452.  Neb. — American  Cent.  Ins.  Co.  v. 
Hettler,  37  Neb.  849,  56  N.  W.  711,  40 
Am.  St.  Rep.  522. 

See  infra,  VII,  B,  3,  b  and  c. 

When  a  Proceeding  In  Rem. — See 
supra,  I,  C,  3. 

Where  the  principal  defendant  is  not 
personally  served,  and  the  proceeding 
is  therefore  purely  in  rem.  G.  M.  Will- 
iams Co.  v.  Mairs,  72  Conn.  430,  44  Atl. 
729;  Minneapolis,  St.  P.  &  S.  S.  M.  R. 
Co.  v.  Pierce,  103  Minn.  504,  115  N.  W. 
649;  MeShane  v.  Knox,  103  Minn.  268, 
114  N.  W.  955,  20  L.  R.  A.  (N.  S.)  271. 

The  court  must  have  jurisdiction  both 
of  the  person  of  the  garnishee  and  o± 
the  res.  Pennsylvania  R.  Co.  v.  Rogers, 
52  W.  Va.  450,  44  S.  E.  300,  62  L.  R. 
A.   178. 

"Unless  the  property  is  within  the 
jurisdiction  of  the  court  issuing  the 
garnishment  so  that  it  may  be  seized, 
jurisdiction  neither  of  the  res,  nor  the 
person  of  the  garnishee  can  be  acquir- 
ed. ' '  Alabama  G.  S.  R.  Co.  v.  Chumley, 
92  Ala.  317,  9  So.  286.' 

Jurisdiction  of  the  person  is  acquired 
pro  hoc  vice  by  seizing  his  property, 
goods,  or  choses  in  action.  Louisville 
&  N.  R.  Co.  v.  Dooley,  78  Ala.  524. 

"To.  subject  the  property  or  credit 
to  attachment  and  thus  confer  jurisdic- 
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tion,  it  must  be  within  the  jurisdiction, 
so  that  the  court  may  obtain  legal  con- 
trol of  the  res."  National  Bank  v. 
Purtick,  2  Marv.  (Del.)  35,  42  Atl.  479, 
68  Am.  St.  Rep.  99,  44  L.  E.  A.  115. 

The  court  obtains  jurisdiction  of  the 
controversy  between  the  plaintiff  and 
the  trustee-  by  service  on  the  latter  in 
the  state.  Smith-Premier  Typewriter 
Co.  v.  National  Cash  Register  Co.,  156 
Mo.  App.  98,  135  S.  W.  992;  MoCord 
&  Nave  Merc.  Co.  v.  Bettles,  58  Mo. 
App.  384;  Whiteomb  v.  J.  J.  Quinlan 
&  Co.,  75  N.  H.  429,  75  Atl.  525. 

The  eourt  cannot  "acquire  jurisdic- 
tion in  attachment  proceedings  unless 
the  res  is  either  actually  or  construct- 
ively within  the  jurisdiction."  Doug- 
lass v.  Phenix  Ins.  Co.,  138  N.  T.  209, 
33  N.  E.  938,  34  Am.  St.  Eep.  448,  20 
L.  R.  A.  118. 

In  proceedings  to  attach  a  debt.  Na- 
tional Broadway  Bank  v.  Sampson,  179 
N.  Y.  213,  71  N.  E.  766,  103  Am.  St. 
Rep.  851,  66  L.  R.  A.  606. 

In  proceedings  to  attach  shares  of 
stock.  Plimpton  v.  Bigelow,  93  N.  T. 
592. 

46.  Me. — Lovejoy  v.  Albee,  33  Me. 
414,  54  Am.  Dec.  6)30.  N.  C— Currie 
v.  Goleonda  Min.  &  Mill.  Co.,  157  N.  C. 
209,  72  S.  E.  980;  Goodwin  v.  Claytor, 
137  N.  C.  224,  49  S.  E.  173,  107  Am. 
St.  Rep.  479,  67  L.  E.  A.  209.  Okla. 
Phoenix  Bridge  Co.  v.  Street,  9  Okla. 
420,  60  Pac.  221.  Tex.— Gilbert- Brook 
Co.  v.  Pye,  43  Tex.  Civ.  App.  183,  95 
S.  W.  8.  . 

"If  the  res  consists  of  visible  and 
tangible  property,  it  must  be  found 
and  seized  within  the  state,  and  it 
it  consists  of  a  mere  debt  or  chose  w» 
action,  then  its  situs  must  be  there. 
Cross  «.  Brown,  Steese  &  Clarke,  19  K. 
I.  220,  226,  33  Atl.  147.  But  see  infra, 
VII,  B,  3,  c.  „, , 

47.  la.— Gutschenritter  v.  Wmtmore, 
1.39  N.  W.  567.  N.  H.— Whiteomb  ». 
Quinlan  &  Co.,  75  N.  H.  429,  75  Atl. 
525;  Martin  v.  Whitney,  74  N.  H.  sua, 
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diction,  his  default  is  an  admission  that  he  has  such  property  in  his 
possession  or  is  so  indebted,  and  he  may  be  charged  thereon.48  In 
such  case  possession  of  such  property  by  the  garnishee  or  the  existence 
of  such  an  indebtedness  at  the  time  of  the  service  of  the  process  of 
garnishment  is  essential.48 

If  the  principal  defendant  is  a  non-resident  and  is  not  personally 
served  and  does  not  appear,  a  dismissal  of  the  garnishment  prevents 
any  further  proceedings  in  the  main  case  and  precludes  any  judgment 
therein.50  On  the  other  hand,  if  the  principal  defendant  is  personally 
served  or  voluntarily  appears,  neither  the  main  action  nor  the  judg- 
ment therein  in  any  manner  depends  upon  the  garnishment,  and 
neither  is  affected  in  any  way  by  the  dismissal  of  the  garnishment 
proceedings.51  If  both  the  garnishee  and  the  principal  defendant  are 
personally  served  within  the  jurisdiction,  the  proceeding  is  not  one 
strictly  in  rem  within  the  foregoing  rules.62 

In  some  states  it  is  held  that  the  rule  requiring  the  res  to  be  within 
the  territorial-  jurisdiction  of  the  court  applies  only  to  tangible  chattels, 
capable  of  actual  seizure,  and  not  to  choses  in  action.53 

b.  Corporeal  Personal  Property.  —  As  a  general  rule  corporeal  per- 
sonal property  cannot  be  reached  by  garnishment  in  any  state  other 
than  that  in  which  it  is  actually  located,  regardless  of  the  residence 
of  the  garnishee.54    Usually  the  situs  of  corporate  stock  for  the  pur- 


69  Atl.  888.  Ohio— Myers  v.  Smith,  29 
Ohio  St.  120.  E.  I. — Tillinghast  v.  John- 
son, 34  B.  I.  136,  82  Atl.  788.  ' 

A  nonresident  will  not  be  charged  as 
trustee,  where,  at  the  time  of  .the 
service  of  process  on  him  he  has  no 
property  of  the  principal  defendant  in 
the  state  and  is  not  holden  to  him  upon 
any  debt  or  contract  to  be  paid  or  dis- 
charged in  the  state.  Lawrence  v. 
Smith,  45  N.  H.  533,  86  Am.  Bee.  183; 
Smith  v.  Boston,  C.  &  M.  E.  E.,  33  N. 
H.  337;  Sawyer  v.  Thompson,  24  N.  H. 
510. 

The  right  to  publish  the  summons 
depends  upon  whether  the  defendant 
has  property  within  the  state.  Minne- 
apolis, St.  P.  &  S.  S.  M.  E.  Co.  v. 
Pierce,  103  Minn.  504,  115  N.  W.  649. 

48.  Minneapolis,  St.  P.  &  8.  S.  M. 
K.  Co.  v.  Pierce,  103  Minn.  504,  115  N; 
W.  649;  Lawrence  v.  Smith,  45  N.  H. 
533,  86  Am.  Dec.  183. 

See  also  infra,  X,  I,  7. 

49.  Smith  Premier  Typewriter  Co.  v. 
National  Cash  Eegister  Co.,  156  Mo. 
App.  98,  135  S.  W.  992;  McOord  & 
Nave  Mercantile  Co.  v.  Bettles,  58  M'o. 
APP.  384.    See  also  infra,  VII,  B,  3,  b. 

This  is  true  though  such  an  indebted- 
ness accrues  or  he  obtains  possession 
or.  such  property  after  service  and  be- 
fore answer,  though  such  property  or 


indebtedness  would  be  reached  if  the 
court  had  jurisdiction  in  the  first  in- 
stance, as  where  it  is  contingent  and 
equitable  though  it  becomes  legal  and 
certain.  MeCbrd  &  Nave  Mercantile 
Co.  x.  Bettles,  58  Mo.  App.  384. 

50.  Bristol  v.  Brent,  35  Utah  213, 
99  Pae.  1000. 

51.  Bristol  v.  Brent,  35  Utah  213, 
99  Pac.  1000. 

52.  MeShane  v.  Knox,  103  Minn. 
268,  114  N.  W.  955,  20  L.  E.  A.  (N.  S.) 
271;  Myers  v.  Smith,  2)9  Ohio  St.  120. 
See  also  Aultman,  Miller  &  Co.  v. 
Markley,  61  Minn.  404,  63  N.  W.  1078. 

53.  National  Fire  Ins.  Co.  v.  Cham- 
bers, 53  N.  J.  Eq.  468,  32  Atl.  663; 
Wiener  v.  American  Ins.  Co.,  224  Pa. 
292,  73  Atl.  443,  23  L."  E.  A.  (N.  S.) 
593.     See  infra,  VII,  B,  3,  b  and  c. 

54.  Ga. — Western  E.  E.  v.  Thornton 
&  Acee,  60  Ga.  300.  HI. — Lancashire 
Ins.  Co.  v.  Corbetts,  165  III.  592,  46  N. 
E.  '531,  56  Am.  St.  Eep.  275,  36  L.  E. 
A.  640.  la. — German  Bank  v.  American 
Fire  Ins.  Co.,  83  Iowa  491,  50  N.  W. 
53,  32  Am.  'St.  Eep.  316.  Mass.— Cox 
v.  Central  Vt.  E.  Co.,  187  Mass.  59'6, 
73  N.  E.  885.  Ohio. — Buckeye  Pipe 
Line  Co.  v.  Pee,  62  Ohio  St.  543,  57  N. 
E."446,  78  Am.  St.  Eep.  743.  Pa.— Wie- 
ner t>.  American  Ins.  Co.,  224  Pa.  292, 
73  Atl.  443,  23  L.  E.  A.   (N.  S.)   593. 
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pose  of  garnishment  is  the  domicil  of  the  corporation,  and  it  is  not 
subject  to  the  process  of  another  state.55  This  is  true  regardless  of  the 
residence  of  the  owner  of  the  shares,  in  the  absence  of  a  statutory 
provision  to  the  contrary.58  "Where  the  statute  permits  the  attach- 
ment of  corporate  stock  by  the  garnishment  of  the  corporation,  a  do- 
mestic corporation  may  be  garnished  in  respect  to  stock  owned  by  a 
non-resident  defendant.57 

c.    Jurisdiction  as  Affected  by  Situs  of  Debt  Generally. There 

has  been  much  conflict  of  authority  as  to  the  right  to  garnish  debts 
owing  by  or  due  to  persons  residing  outside,  of  the  state  where  the 
garnishment  proceedings  are  instituted.58 

The  Supreme  Court  of  the  United  States  has  recently  held  that  where 
a  debt  is  payable  generally  the  obligation  to  pay  it  follows  the  debtor 
wherever  he  goes,59  and  that  jurisdiction  does  not  depend  upon  the 
situs  of  the  debt,  but  upon  the  presence  of  the  garnishee  within  the 
jurisdiction  of  the  court  where  he  is  subject  to  its  process.60 

In  Other  Courts. —  The  decision  of  the  United  States  supreme  court 
must  of  course  be  followed  in  all  state  courts  wherever  the  question 
arises  upon  the  application  of  the  full  faith  and  credit  clause  of  the 


Wis.— Kuehn  v.  Nero,  145  Wis.  2©6,  130 
N.  W.  56;  Morawetz  -v.  Sun  Ins.  Office, 
96  Wis.  175,  71  N.  W.  109,  65  Am.  St. 
Rep.  43;  Bates  v.  Chicago,  M.  &  St.  P. 
B.  Ck>.,  60  Wis.  296,  19  N.  W.  72,  50  Am. 
Rep.  369. 

A  domestic  corporation  cannot  be  gar- 
nished for  property  belonging  to  a  non- 
resident defendant  which  is  in  its  pos- 
session outside  of  the  state.  Montrose 
Pickle  Co.  v.  P/odson  &  Hills  Mfg.  Co., 
76  Iowa  172,  40  N.  W.  705,  14  Am.  St. 
Rep.  213,  2  L.  R.  A.  417. 

Promissory  Notes. — Bowen  v.  Pope, 
125  111.  28,  17  N.  E.  64,  8  Am.  St.  Rep. 
330. 

55.     Gundry  v.  Reakirt,  173  Fed.  167. 

Shares  or  certificates  of  the  stock  of 
a  foreign  corporation  cannot  be  reached 
by  garnishment  of  a  resident  of  the 
state  in  possession  thereof  (Maertens 
v.  Scott,  33  R.  I.  356,  80  Atl.  369),  as 
where  it  is  deposited  with  a  resident  as 
security  for  a  debt  (Tweedy  v.  Bogart, 
56  Conn.  419,  15  Atl.  374;  Winslow  v. 
Fletcher,  53  Conn.  390,  4  Atl.  250,  55 
Am.  Rep.  122;  Armour  Bros.  Banking 
Co.  v.  St.  Louis  Nat.  Bank,  113  Mo.  12, 
20  S.  W.  690,  12  Am.  St.  Rep.  691),  or 
is  held  in  trust  for  the  defendant  in  the 
State  where  the  garnishment  proceed- 
ings are  instituted.  Smith  v.  Downey, 
8  Ind.  App.  179,  34  N.  E.  823,  35  N.  E. 
568. 

ShaTes  of  stock  owned  by  a  nonresi 
dent  defendant   in   a   foreign   corpora- 
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tion  cannot  be  reached  by  trustee  pro- 
cess though  the  officers  of  the  corpor- 
ation are  within  the  state  and  it  is 
doing  business  there.  Plimpton  v.  Bige- 
low,  93  N.  Y.  592;  Ireland  m.  Globe 
Milling  &  Reduction  Co.,  19  R.  I.  180, 
32  Atl.  921,  61  Am.  St.  Eep.  756,  29 
L.  R.  A.  429. 

56.  Gundry  v.  Eeakirt,  173  Ped.  167; 

57.  National  Bank  v.  Lake  Shore  & 
M.  S.  E.  Co.,  21  Ohio  St.  221. 

58.  See  Minor,  Conflict  of  Laws, 
§125;  "Wharton  on  the  Conflict  of  Laws 
(3rd  ed.)   §368a. 

59.  U.  S.— Harris  v.  Balk,  198  TT.  S. 
215,  22-2,  25  Sup.  Ct.  625,  49  L.  ed.  1023, 
reversing  130  N.  C.  381,  41  S.  E.  940, 
followed  in  Southern  Pac.  E.  Co.  ». 
Lyon,  99  Miss.  186,  54  So.  728,  34 
L.  R.  A.  (N.  S.)  234;  Wright  v.  South- 
ern R.  Co.,  141  N.  C.  164,  53  S.  E. 
831;  Wiener  V.  American  Ins.  Co.,  224 
Pa.  292,  73  Atl.  443,  23  L.  E.  A.  (N. 
S.)  593;  Missouri,  K.  &  T.  E.  Co.  v. 
Slwartz,  53  Tex.  Civ.  App.  389,  115  S. 
W.  275;  Bristol  V.  Brent,  38  Utah  58, 
72,  110  Pac.  356.  To  the  same  effect. 
Chicago,  E.  I.  &  P.  E.  Co.  v.  Sturm,  174 
TJ.  S.  710,  17  Sup.  Ct.  797,  43  L.  ed. 
1144. 

60.  Harris  to.  Balk,  198  IT.  S.  215, 
222,  26  Sup.  Ct.  625,  49  L.  ed.  1023, 
reversing.  130  N.  C.  381,  41  S.  E.  940. 

"Power  over  the  person  of  the  gar- 
nishee confers  jurisdiction  on  the  courts 
of  the  state  where  the  writ  issues.' 
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federal  constitution,  as  where  the  conditions  are  such  that  a  judgment 
in  another  state  against  the  garnishee  may  be  relied  upon  as  a  de- 
fense to  an  action  on  the  original  indebtedness.61  In  all  other  cases, 
however,  this  decision  is  only  a  precedent  which  may  or  may  not  be 
followed.  Some  courts  have  held  that  the  situs  of  the  debt  is  con- 
trolling,62 and  among  them  there  has  been  a  conflict  of  opinion  as  to 
where  such  situs  is.63  Since  a  debt  cannot  have  a  physical  location, 
its  situs  is  a  legal  fiction,64  and  hence  it  may  have  a  different  situs 
for  different  purposes.65  Some  courts  have  held  that  for  purposes  of 
garnishment,  the  situs  of  a  debt  is  at  the  residence  of  the  creditor,66 


Harris  v.  Balk,  198  U.  S.  215,  222,  25 
Sup.  Ot.  625,  49  L.  ed.  1023,  reversing 
130  N.  C.  381,  41  S.  B.  940,  quoted  and 
followed  in:  Miss. — Southern  P'ac.  R. 
Co.  v.  Lyon  &  Co.,  99  Miss.  186,  54  So. 
728,  34  L.  R.  A.  (N.  S.)  243.  N.  C. 
Wright  «.  Southern  R.  Co.,  141  N.  C. 
164,  53  8.  E.  831.  Pa.— Wiener  v. 
American  Ins.  Co.,  324  Pa.  292.,  73 
Atl.  443,  23  L.  R.  A.  (N.  S.)  593.  Tex. 
Missouri,  K.  &  T.  R.  Co.  v.  Swartz,  53 
Tex.  Civ.  App.  389,  115  8.  W.  275. 

Contract  To  Pay  at  a  Particular 
Place. — "If  the  obligation  to  pay  has 
not  matured,  and  the  debt  is  made  pay- 
able by  contract  at  a  particular  place 
and  under  special  conditions,  the  gar- 
nishee ought  to  disclose  that  fact  when 
he  is  called  upon  to  answer."  Bristol 
v.  Brent,  38  Utah  58,  73,  110  Pac.  3S6. 
See  also  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Sturm,  174  TJ.  S.  710,  17  Sup.  a.  797, 
43  L".  ed.  1144. 

As  to  effect  of  place  of  payment,  see 
infra,  VII,  B,  3,  d;  VH,  B,  3,  e  and  f. 
See  also  notes  3  L.  R.  A.  (N.  S.)  608; 
20  L.  B.  A.  (N.  S.)  264;  and  Wharton 
on   the    Conflict    of    Laws    (3rd    ed.), 


Doctrine  Has  No  Application  to  Judg- 
ment Debt.— Wabash  R.  Co.  v.  Tour- 
ville,  179  IT.  S.  .332,  21  Sup.  Ct.  113, 
45  L.  ed.  210.  And  see  supra,  "V,  F, 
24. 

61.  Harris  v.  Balk,  198  U.  S.  215, 
25  Sup.  Ot.  625,  49  L.  ed.  1023.  See 
also  Wharton  on  the  Conflict  of  Laws 
(3rd  ed.),  §3'68a;  Mooney  v.  Buford  &  G. 
Mfg.  Co.,  78  Fed.  32,  IB  C.  C.  A.  421 ; 
Lancashire  Ins.  Co.  «.  Corbetts,  165  111. 
592,  46  N.  E.  631,  56  Am.  St.  Rep.  275, 
36  L.  R.  A.  640. 

62.  National  Broadway  Bank  v. 
Sampson,  179  N.  Y.  213,  71  N.  E.  706, 
103  Am.  St.  Rep.  861,  66  L.  R.  A.  606; 
Cross  v.  Brown,  Steese  &  Clarke,  19  R. 
I.  220,  226,  33  Atl.  147. 

Where  no  personal  service  is  made 


upon  the  principal  defendant  in  the 
state.  MeShane  v.  Knox,  103  Minn.  268, 
141  N.  W.  955,  20  L.  R.  A.  (N.  S.) 
271.     'See  also  the  following  notes. 

63.  See  Minn. — MeShane  i?.  Knox, 
103  Minn.  268,  114  N.  W.  955,  20  L.  R. 
A.  (N.  S.)  271;  Boyle  v.  Musser-Saun- 
try  Land,  Logging  &  Mfg.  Co.,  88  Minn. 
456,  93  N.  W.  520,  97  Am.  St.  Rep.  538; 
McKinney  v.  Mills,  80  Minn.  478,  83 
N.  W.  452,  81  Am.  St.  Rep.  278.  N.  J. 
National  Fire  Ins.  Co.  v.  Chambers,  53 
N.  J.  Eq.  468,  32  Atl.  663.  W.  Va. 
Baltimore  &  O.  R.  Co.  V.  Allen,  58 
W.  Va.  388,  52  S.  E.  465,  112  Am.  St. 
Rep.  975,  3  L.  R.  A.  (N.  S.)  608. 

See  notes  in  19  L.  R.  A.  577;  67 
L.  R.  A.  209;  3  L.  R.  A.  (N.  S.)  608; 
20  L.  R.  A.  (N.  S.)  264;  69  Am.  St. 
Rep.  99. 

64.  Cross  v.  Brown,  Steese  &  Clarke, 
19'  B.  I.  220,  226,  33  Atl.  147. 

65.  "A  chose  in  action,  being  an 
intangible  chattel,  cannot,  strictly 
speaking,  have  a  physical  location.  Its 
locus  or  situs  is,  therefore,  a  legal  fic- 
tion, and  being  so,  it  may  have  differ- 
ent situs  for  different  purposes,  that  is, 
a  conventional  situs."  Cross  v.  Brown, 
Steese  &  Clarke,  19  R.  I.  220,  226,  33 
Atl.  147. 

66.  Ala.— iG-e'orgia  &  A.  By.  •».  Stoll- 
enwerck,  1'22  Ala.  539,  25  So.  258;  Louis- 
ville &  N.  R.  Co.  v.  B-ooley,  78  Ala.  524. 
See  Planters  Chemical  &  Oil  "Co.  v.  Wal- 
ler &  Co.,  160  Ala.  217,  49  So.  8'9,  135 
Am.  St.  Rep.  93.  Colo.— Everett  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  4  Colo.  App. 
509,  514,  36  Pac.  616.  Del.— National 
Bank  v.  Furtick,  2  Marv.  35,  42  Atl. 
479,  69  Am.  St.  Rep.  99,  44  L.  R.  A. 
115.  HI. — Lancashire  Ins.  Co.  v.  Cor- 
betts, 165  111.  592,  46  N.  E.  631,  56  Am. 
St.  Rep.  275,  36  L.  R.  A.  640;  Pomeroy 
v.  Rand,  MeNally  &  Co.,  157  111.  176, 
41  N.  E.  636,  reversing  54  111.  App.  522. 

The  situs  of  a  debt  for  wages  is 
where  the  wages  were  earned  and  where 
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in  the  absence  of  an  agreement  to  the  contrary.67  Others  have  held 
it  to  be  at  the  domicil  of  the  debtor,68  and  it  is  generally  held  that  it 
is  competent  for  the  legislature  to  fix  it  there.69 

In  many  jurisdictions  it  has  been  held  that  a  debt  is  subject  to  gar- 
nishment wherever  the  principal  defendant  might  have  maintained 


it  was  agreed  that  they  should  be  paid. 
Atchison,  T.  &  S.  F.  E.  Co.  v.  Mag- 
gard,  '6  Oolo.  App.  85,  39  Pac.  985._ 

Ordinarily  a  debt  has  its  situs  either 
at  the  domicil  of  the  creditor,  or 
where  the  written  obligation  upon  which 
it  is  due  is  held,  and  not  at  the 
domicil  of  the  debtor.  Williams  v.  In- 
gersoll,  89  N.  Y.  508. 

This  was  formerly  the  rule  in  Geor- 
gia until  changed  by  statute.  See  Har- 
vey v.  Thompson,  128  Ga.  147,  57  S.  E. 
104,  119  Am.  St.  Rep.  373,  9>  L.  B.  A. 
(N.  S.)  765,  and  cases  there  cited. 

67.  Georgia  &  A.  Ey.  v.  Stollen- 
werck,  122  Ala.  539,  25  So.  '258;  Louis- 
ville &  N.  E.  Co.  v.  Dooley,  78  Ala.  524; 
National  Bank  v.  Furtick,  2  Marv. 
(Del.)  35,  42  Atl.  479,  69  Am.  St. 
Eep.  99,  44  L.  E.  A.  115. 

Though  the  creditor  may,  by  his  vol- 
untary act,  give  it  a  situs  at  some 
place  other  than  his  domicil,  a  third 
person  claiming  to  be  a  creditor  of 
such  creditor  cannot  do  so.  Boyle  v. 
Musser-Sauntry  Land,  Logging  &  Mfg. 
Co.,  88  Minn.  4,56,  93  N.  W.  520,  97 
Am.  St.  Eep.  538;  Swedish- American 
Nat.  Bank  v.  Bleeeker,  72  Minn.  383,  75 
N.  W.  740,  71  Am.  St.  Eep.  492,  42  L. 
E.  A.  283. 

68.  Conn. — Veeder  Mfg.  Co.  v.  Mar- 
shall-Saunders Co.,  79  Conn.  15,  63  Atl. 
641.  la. — Montrose  Pickle  Co.  v.  Dod- 
son  &  Hills  Mfg.  Co.,  76  Iowa  172,  40 
N.  W.  705,  14  Am.  St.  Eep.  213,  2  L. 
E.  A.  417.  S.  C. — Baker  &  Bro.  v.  Doe, 
88  S.  C.  69,  70  S.  E.  431,  34  L.  E. 
A.  (N.  S.)  510;  Erwin  v.  Southern  Ey., 
71  S.  C,  225,  50  S.  E.  778. 

For  the  purpose  of  subjecting  'them 
to  the  satisfaction  of  debts  due  a  resi- 
dent from  a  non-resident.  Bragg  v. 
Gayn'or,  85.  Wis.  468,  55  N.  W.  919,  21 
L.  E.  A.  161. 

In  Georgia,  where  attachment  is 
levied  by  garnishment.  Act  Aug.  13, 
1904  (Laws  1904,  p.  100),  as  amended 
by  Act  Aug.  20,  1906  (Laws  1906,  p. 
120);  Baxter  v.  Andrews,  131  Ga.  120, 
62  S.  E.  42,  20  L.  E.  A.  (N.  S.)  268; 
Central  of  Georgia  E.  Co.  v.  Ctollum,  130 
Ga.  434,  60  S.  E.  1060.;  Harvey  v. 
Thompson,  128  Ga.  147,  37  S.  K  104, 
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119  Am.  St.  Eep.  373,  9  L.  E.  A. 
(N.  S.)  765,  2  Ga.  App.  569,  60  S.  E. 
11. 

The  Statute  is  not  unconstitutional 
as  an  attempt  to  pass  an  act  having 
an  extraterritorial  effect,  or  as  depriv- 
ing a  non-resident  defendant  of  his 
property  without  due  process  of  law. 
Harvey  v.  Thompson,  128  Ga.  147,  57 
S.  E.  104,  119  Am.  St.  Eep.  373,  9  L. 
E.  A.  (N.  S.)  765,  2  Ga.  App.  569,  60 
S.  E.  11. 

69.  Local  laws  may  fix  it  there. 
Williams  v.  Ingersoll,  89  N.  Y.  508. 

"The  general  rule  is  well  settled 
that  the  situs  of  debts  or  obligations 
is  at  the  domicil  of  the  creditor.  But 
the  attachment  laws  of  our  own  and 
of  other  states  Tecognize  the  right  of 
a  creditor  of  a  non-resident  to  attach 
a  debt  or  credit  owing  or  due  to  him 
by  a  person  within  the  jurisdiction 
Where  the  attachment  issues,  and  to 
this  extent  the  principle  has  been  sanc- 
tioned that  the  laws  of  a  state,  for  the 
purposes  of  attachment  proceedings, 
may  fix  the  situs  of  a  'debt  at  the 
domicil  of  the  debtor."  Douglass  v. 
Phenix  Ins.  >Co.,  138  N.  Y.  209,  33 
N.  E.  938,  34  Am.  St.  Eep.  448,  20  L. 
E.  A.  118,  quoted  with  approval  in  Na- 
tional Broadway  Bank  v.  Sampson,  179 
N.  Y.  213,  71  N.  E.  766',  103  Am.  St. 
Eep.  851,  66  L.  E.  A.  606. 

Though,  as  between  different  states 
or  sovereigns,  the  situs  of  a  debt  is 
at  the  domicil  of  the  creditor,  the  stat- 
ute may,  for  the  purpose  of  attach- 
ment or  garnishment,  give  it  a  situs 
also  at  the  domicil  of  the  debtor  Boyle 
v.  Musser-iSauntry  Land,  Logging  & 
Mfg.  Co.,  88  Minn.  456,  93  N.  W.  520, 
97  Am.  St.  Eep.  538;  Swedish-Ameri- 
can Nat.  Bank  v.  Bleeeker,  72  Minn. 
&83,  715  N.  W.  740,  71  Am.  St.  Eep.  492, 
4B  L.  E.  A.  2S3. 

Though  the  situs  of  a  credit  is  gen- 
erally regarded  as  that  of  the  creditor, 
there  is  nothing  in  the  nature  of  things 
forbidding  its  being  regarded  as  the 
resident  of  the  debtor.  It  is  compe- 
tent for  the  legislature  to  enact  that 
the  property  and  effects  of  a  resident 
of  one  county  may  be  attached  by  a 
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an  action  against  the  garnishee  therefor,  either  on  the  ground  that  the 
situs  of  a  debt  is  wherever  the  debtor  may  be  found  and  sued,70  or  that 
the  presence  of  the  garnishee  within  the  jurisdiction  of  the  court,  rather 
than  the  situs  of  the  debt,  is  controlling.71 
It  has  been  held  that  the  situs  of  the  debt  as  determined  by  the 


creditor  in  another,  on  the  ground  of 
his  non-residence  therein,  by  serving 
the  process  of  garnishment  upon  a  per- 
son having  possession  of  his  property 
or  being  indebted  to  him  in  the  county, 
and  giving  notice  by  publication,  of  the 
proceeding.  Root  &  McBride  Bros.  v. 
Davis,  51  Ohio  St.  '29,  36  N.  B.  -669. 

70.  Ark. — The  situs  of  the  debt  is 
wherever  the  debtor  may  be  found  and 
sued.  St.  Louis  S.  W.  E.  Co.  v.  Van- 
derberg,  91  Ark.  252,  120  S.  Wi  993; 
Stone  r.  Drake,  79  Ark.  384,  96  S.  W. 
197;  Kansas  City,  P.  &  G.  B.  Co.  v. 
Parker,  69  Ark.  401,  63  S.  W.  996,  86 
Am.  St.  Rep.  205.  la. — Elsom  v.  Chi- 
cago, B.  I.  &  P.  B.  Co.,  154  Iowa  96, 
134  N.  W.  547;  Mooney  v.  Union  Pac. 
E.  Co.,  60  Iowa  346,  14  N.  W.  343. 
Kan.— Burlington  &  M.  B.  Co.  v.  Thomp- 
son, 31  Kan.  180,  196,  1  Pac.  622,  47 
Am.  Bep.  497,  quoted  and  followed  in 
Sutton  v.  Heinzle,  84  Kan.  756,  115 
Pac.  560,  34  L.  B.  A.  (N.  S.)  238.  Mass. 
Rothschild  v.  Knight,  17'6  Mass.  48,  57 
N.  E.  337.  Minn.— In  Krafve  v.  Boy 
&  Eoy,  98  Minn.  141,  107  1ST.  W.  966, 
116  Am.  St.  Bep.  346,  it  is  held,  fol- 
lowing Harvey  v.  Great  Nor.  R.  Co.,  50 
Minn.  405,  52  N.  W.  906,  17  L.  B.  A. 
84,  that,  for  purposes  of  attachment, 
the  debt  has  a  situs  wheTever  the  debt- 
or may  be  found,  and  that  wherever  the 
creditor  might  sue  for  its  recovery, 
there  it  may  be  attached  as  his  prop- 
erty, without  regard  to  the  place  of 
payment.  It  is  further  said  that  "the 
only  limitation  permissible  is  to  the 
effect  that  the  rule  does  not  apply  to  a 
debtor  temporarily  within  the  state; 
and  such  was  the  only  qualification  or 
modification  that  was  intended  to  be 
suggested  by  Justice  Collins  in  McKin- 
ney  v.  Mills,  80  Minn.  47®,  83  N.  W. 
452,  81  Am.  St.  278."  In  Swedish- 
American  Nat.  Bank  V.  Bleecker,  72 
Minn.  383,  75  N>.  W.  740,  71  Am.  St. 
Rep.  492,  42  L.  B.  A.  283,  it  is  said 
that  the  fact  that  the  principal  defend- 
ant might  have  sued  the  garnishee  in 
the  state  is  not  controlling  in  determin- 
ing the  situs  of  the  debt,  since  such 
an  action  would  be  in  personam  and  the 
wtus  of  the  debt  would  be  immaterial, 


and  since,  though  the  creditor  may  vol- 
untarily give  the  debt  a  situs  also  at 
some  other  place  than  his  domicil,  a 
creditor  of  such  creditor  cannot  do  so. 
R.  I. — The  situs  of  the  debt  is  at  the 
domicil  of  the  debtor,  and  it  may  be 
attached  Wherever  the  creditor  might 
maintain  a  suit  to  recover  it,  provided 
the  laws  of  the  forum  authorize  it. 
Cross  iv.    Brown,    Steese   &   Clarke,   19 

B.  I.  220,  33  Atl.  147. 

When  the  Parties  Are  Non-Residents. 
See  infra,  VII,  B,  3,  d  and  e. 

When  Debtor  Is  Temporarily  Within 
the  State. — See  infra,  VII,  B,  3,  e. 

71.  TJ.  S.— Chicago,  B.  I.  &  P.  B. 
Co.  v.  Sturm,  174  U.  S.  710,  17  Sup.  Ct. 
797,  43  L.  ed.  1144;  Mooney  v.  Bu- 
ford  &  George  Mfg.  Co.,  72  Fed.  32,  18 

C.  C.  A.  421.  HI. — Becker  v.  Illinois 
Cent.  B.  Co.,  250  111.  40,  95  N.  E.  42, 
35  L.  B.  A.  (N.  S.)  1154;  Lancashire 
Ins.  Co.  v.  Corbetts,  165  111.  592,  46 
N.  E.  631,  56  Am.  St.  Bep.  275,  36 
L.  R.  A.  640;  Pomeroy  v.  Band,  Me- 
Nally  &  Co.,  157  111.  176,  41  N.  E.  636; 
Byan  v.   Kimberly,   118   111.   App.    361. 

N.  J Orient   Ins.  Co.  v.  Eudolph,   69 

N.  J.  Eq.  570,  61  Atl.  26;  National  Fire 
Ins.  Co.  v.  Chambers,  53  N.  J.  Eq.  468, 
32  Atl.  663.  Tex. — Missouri,  K.  &  T. 
R.  Co.  v.  Swartz,  53  Tex.  Civ.  App.  389, 
115  S.  W.  276.  Utah.— Bristol  v.  Brent, 
38  Utah  58,  110  Pac.  356. 

The  debt  follows  the  person  of  the 
debtor  (Baltimore  &  O.  R.  Co.  v.  Al- 
len, 58  W.  Va.  388,  52  S.  E.  465,  112 
Am.  St.  Rep.  975,  3  L.  R.  A.  [N.  S] 
608),  and  is  payable  wherever  he  may 
be  found.  Savin  v.  Bond,  57  Md.  228; 
Holland  v.  Mobile  &  O.  R.  Co.,  16  Lea 
(Tenn.)  414. 

A  debt  which  could  be  sued  on  in 
the  state  may  be  garnished  there.  U.  S. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm, 
174  U.  S.  710,  17  Sup.  Ct.  797,  43 
L.  ed.  1144.  N.  J. — National  Fire  Ins. 
Co.  v.  Chambers,  53  N.  J.  Eq.  468,  32 
Atl.  663.  N.  O. — Goodwin  v.  Claytor, 
137  N.  C.  224,  49  S.  E.  173,  107  Am. 
St.  Rep.  479,  67  L.  R.  A.  209. 

Attachment  execution  is  available 
"whenever  the  court  has  jurisdiction 
over  the  person  who  has   actual  pos- 
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residence  of  the  parties  is  of  no  importance  where  both  the  principal 
defendant  and  the  garnishee  are  personally  served  within  the  state.72 
d.  Garnishment  of  Residents  and  Domestic  Corporations  for  Debts 
Due  Non-residents.  —  In  most  jurisdictions  resident  debtors,73  includ- 
ing domestic  corporations,7*  may  be  garnished  in  respect  to  debts  due 
non-residents,  and  in  some  jurisdictions  this  is  true  even  though  the 
debt  accrued  or  is  payable  in  the  state  where  the  principal  defendant 


session  of  the  property,  or  who  owes 
the  debt,  as  well  as  when  the  property- 
may  be  taken  into  possession  by  the 
officers  of  the  law."  Barr  v.  King,  96 
Pa.  485. 

Debts  have  no  situs  or  locality.  How- 
land  v.  Chicago,  R.  I.  &  P.  R.  Co.,  134 
Mo.  474,  36  S.  W.  29 ;  Wyeth  Hardware 
&  Mfg.  Co.  v.  Lang  &  Co.,  127  Mo. 
242,  29  S.  W.  1010,  affirming  54  Mo. 
App.  147. 

"Wherever  the  creditor  might  main- 
tain a  suit  to  recover  the  debt,  there 
it  may  be  attached  as  his  property, 
provided  the  laws  of  such  place  author- 
ize it."  Wyeth  Hardware  &  Mfg.  Co. 
v.  Lang  &  Co.,  127  Mo.  242,  29  S.  W. 
1010,  affirming  54  Mo.  App.  147;  West- 
ern Stoneware  Co.  v.  Pike  County  Min- 
eral Springs  Co.,  172  Mo.  App.  696, 
155  S.  W.   1083. 

Custom  of  London. — In  Chicago,  R.  I. 
&  P.  R.  Co.  v.  Sturm,  174  U.  S.  710, 
715,  17  Sup.  Ct.  797,  43  L.  ed.  1144, 
it  is  said  that  under  the  custom  of 
London  "a  debt  was  regarded  as  be- 
ing where  the  debtor  was,  and  ques- 
tions of  jurisdiction  were  settled  on 
that  regard, ' '  citing  Andrews  v. 
Clerke,  1  Carth.  26,  90'  Eng.  Reprint 
619. 

72.  McShane  v.  Knox,  103  Minn. 
268,  114  N.  W.  955,  20  L.  R.  A.  (N.  S.) 
271. 

73.  XJ;  S.— Rothschild  v.  Knight,  184 
IT.  S.  334,  341,  22  Sup.  Ct.  391,  46 
L.  ed.  573.  Ala.— Sihuttleworth  &  Co. 
V.  Marx  &  Co.,  159  Ala.  418,  49  So. 
83.  Ark. — Johnson  v.  Poster,  69  Ark. 
617,  65  S.  W.  105.  Conn.— Veeder  Mfg. 
Co.  v.  Marshall-Sanders  Co.,  79  Conn. 
15,  63  Atl.  641.  Ga.— Baxter  &  Co.  v. 
Andrews,  131  Ga.  120,  62  S.  E.  42,  20 
L.  R.  A.  (NV  S.)  268,  Ind.— King  v. 
Vance,  46  Ind.  246;  Robbins  v.  Alley, 
3®  Ind.  553;  Malott  v.  Johnson,  37  Ind. 
App.  678,  77  N.  E.  866.  Mass.— Roths- 
child v.  Knight,  176  Mass.  48,  57  N.  E. 
337.  Mich.— Comp.  Laws,  §10,629; 
Serviss*.  Washtenaw  Circuit  Judge,  116 
Mich.   101,  74  N.  W.  310,  72  Am.  St. 
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Rep.  507;  Hamilton  v.  Rogers,  67  Mich. 
136,  34  N.  W.  278;  Moore  v.  Wayne 
Circuit  Court,  55  Mich.  84,  20  N.  W. 
801.  Mo. — Howland  v.  Chicago,  B.  I. 
&  P.  R.  Co.,  134  Mo.  474,  36  S.  W.  29; 
Wyeth  Hardware  &  Mfg.  Co.  v.  Lang 
&  Co.,  127  Mo.  242,  29  S.  W.  1010, 
affirming  54  Mo.  App.  147.  N.  H. — See 
Whitcomb  v.  Quinlan  &  Co.,  75  N.  H. 
429,  75  Atl.  526.  N.  Y.— National 
Broadway  Bank  v.  Sampson,  179  N.  T. 
213,  71  N.  E.  766,  103  Am.  St.  Rep. 
851,  66  L.  R.  A.  606.  Tex.— Berry  Bros. 
v.  Davis  &  Co.,  77  Tex.  191,  13  S.  W. 
978,  19  Am.  St.  Rep.  748.  Vt.— Haw- 
ley  v.  Hurd,  72  Vt.  122,  47  Atl.  401, 
82  Am.  St.  Rep.  922,  52  L.  B.  A.  195; 
Nichols  v.  Hooper,  61  Vt.  295,  17  Atl. 
134.  Wis. — Bragg  v.  Gaynor,  85  Wis. 
468,  55  N.  W.  919. 

Where  the  plaintiff  and  the  defend- 
ant are  both  non-residents.  Newland 
v.  Reilly,  85  Mich.  151,  48  N.  W.  544. 

The  Proceeding  Is  Analogous  to  the 
Attachment  of  the  Property  of  a  Non- 
Resident  Defendant. — The  res  is  the 
money  due  from  the  garnishee  to  the 
defendant.  Johnson  v.  Poster,  69  Ark. 
617,  65  S.  W.  105. 

74.  TJ.  S. — King  v.  Cross,  175  U.  S. 
396,  20  Sup.  Ct.  131,  44  L.  ed.  211;  Chi- 
cago, R.  I.  &  P.  B.  Co.  v.  Sturm,  174 
U.  S.  710,  17  Sup.  Ct.  797,  43  L.  ed. 
1144.  Ala. — Planters  Chemical  &  Oil 
Co.  v.  Waller  &  Co.,  160  Ala.  217,  49 
So.  89,  135  Am.  St.  Rep.  93;  Georgia 
&  A.  R.  Co.  v.  Stollenwerck,  122  Ala. 
539  25  So.  25,8.  Ark.— St.  Louis  S.  W. 
R.  Co.  v.  Vanderberg,  91  Ark.  252,  120 
S:  W.  993.  Ga.— Central  of  Georgia  E. 
Co.  v.  Collum,  130  Ga.  434,  60  S.  B. 
1060.  Ill— Pomeroy  v.  Rand,  McNally 
&  Co.,  157  111.  176,  41  N.  E.  636,  re. 
versing  54  111.  App.  522.  Mass.— Big- 
gert  v.  Straub,  193  Mass.  77,  78  N.  B. 
770,  118  Am.  St.  Eep.  449.  Minn. 
Minneapolis,  St.  P.  &  S.  M.  E.  Co.  v. 
Pierce,  103  Minn.  504,  115  N.  W.  649. 
Ohio.— Pennsylvania  R.  Co.  is  Peoples, 
31  Ohio  St.  537.  R.  I.— Cross  v.  Brown, 
Steese  &  Clarke,  19  R.  I.  220,  33  Atl. 
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resides.75  By  statute  in  Georgia  the  wages  of  non-residents  which 
have  been  earned  wholly  outside  of  the  state  cannot  be  garnished  in 
an  attachment  suit.76  In  Indiana  a  resident  of  the  state  cannot  be 
garnished  for  the  wages  or  personal  earnings  of  a  non-resident  where 
the  plaintiff  is  also  a  non-resident.77  It  has  been  held  that  a  debt  con- 
tracted and  payable  in  the  state  by  a  partnership  formed  and  having 
its  place  of  business  in  the  state,  may  be  garnished  though  some  of 
the  partners  reside  in  another  state.78 

e.  Garnishment  of  Non-residents  and  Foreign  Corporations.  —  In 
some  states  it  has  been  held  that  debts  due  by  non-residents  to  non- 
residents cannot  be  garnished.79 

A  foreign  corporation  doing  business  in  the  state  may  ordinarily 
be  garnished  in  respect  to  a  debt  due  a  resident  and  payable  in  the 
state,80  or  in  respect  to  tangible  property  beldngihg  to  a  resident  of 
the  state,81  or  in  respect  to  a  debt  due  a  non-resident  which  arose  out 
of  a  transaction  occurring  in  the  state.82 

In  most  jurisdictions    non-residents,83    and    foreign    corporations 


147.  Tenn.— Mobile  &  0.  E.  Co.  v.  Smith, 
91  Tenn.  395,  19  S.  W.  21,  30  Am.  St. 
Rep.  889. 

Foreign  Tailroad  company  operating 
a  railroad  owned  by  a  domestic  cor- 
poration. Pennsylvania  B.  Co.  v.  Peo- 
ples, 31  Ohio  St.   537. 

A  Municipal  Corporation. ^-Ports- 
mouth Gas  Co.  v.  Sanford,  Brooks  & 
Bonsai,  97  Va.  124,  33  S.  E.  516,  75 
Am.  St.  Eep.  778,  45  L.  E.  A.  246. 

75.  TJ.  S.— Chicago,  E.  I.  &  P.  E. 
Co.  v,  Sturm,  174  V.  S.  710,  17  Sup.  Ot. 
797,  43  L.  ed.  1144.  Ala.— Georgia  & 
A.  R.  Co.  v.  Stollenwerck,  122  Ala.  539, 
25  So.  258.  Ga.— Baxter  &  Co.  v.  An- 
drews, 131  Ga.  120,  62  S.  E.  42,  20 
L.  E.  A.  (N.  S.)  268.  HI.— Pomeroy  v. 
Band,  McNally  &  Co.,  157  111.  176,  41 
N.  E.  636,  reversing  54  111.  App.  522. 
Mass.— Biggert  v.  Straub,  193  Mass.  77, 
78  N.  E.   770,   US  Am.   St.  Eep.   449. 

.Neb.-Oomp.  St.,  1911,  §6755.  R.  I. 
Cross  v.  Brown,  Steese  &  Clarke,  19 
R.  I.  220,  228,  33  Atl.  147.  Tenn. 
Mobile  &  0.  E.  Co.  v.  Barnhill,  91  Tenn. 
395,  19  S.  W.  21,  30  Am.  St.  Eep.  889. 
Vt.— Hawley  v.  Hurd,  72  Vt.  122,  47 
Atl.  401,  82  Am.  St.  Eep.  922,  ,52  L. 
R.  A.  195;  Nichols  v.  Hooper,  61  Vt. 
295,  17  Atl.  134. 

A  debt  follows  the  person  of  the 
debtor  and  may  be  garnished  in  the 
state  where  he  resides  though  it  is 
payable  elsewhere.  Baltimore  &  O.  E. 
Co.  v.  Allen,  58  W.  Va.  388,  52  S.  E. 
465,  112  Am.  St.  Eep.  975,  3  L.  E.  A. 
(N.  S.)  608. 

76.  Act  Aug.  20,  1906   (Laws  1906, 


p.  120).  This  act  cannot  be  given  a 
retroactive  effect.  Harvey  v.  Thompson, 
2  Ga.  App.  569,  60  S.  E,  11. 

77.  Burns'  Ann.  St.,  1908,   §99-3. 

78.  Pecks  &  Co.  v.  Barnum,  24  Vt. 
75. 

79.  Me. — Lovejoy  v.  Albee,  33  Me. 
414,  54  Am.  Bee.  630.  Mass. — Nye  v. 
Liscombe,  21  Pick.  263.  N.  C. — Currie 
v.  Golconda  Min.  &  Milling  Co.,  157 
N.   C.   209,   72   S.   E.  980. 

80.  U.  S. — Gundry  v.  Eeakirt,  173 
Fed.  167.  Colo. — See  Phelan  v.  G-ane- 
bin,  5  Colo.  14.  Ga. — Daniels  v.  Mein- 
hard  Bros.  &  Co.,  53  Ga.  359.  Mo. 
Swallow  v.  Duncan  &  Gregory,  18  Mo. 
App.  622.  Pa.— Barr  v.  King,  96  Pa. 
485. 

81.  Orient  Ins.  Co.  v.  Eudolph,  69 
N.  J.  Eq.  570,  61  Atl.  26. 

82.  Ark. — Kansas  City,  P.  •  &  G.  E. 
Co.  v.  Parker,  69  Ark.  401,  63  S.  W. 
996,  86  Am.  St.  Eep.  205.  Minn. 
Krafve  v.  Eoy  &  Eoy,  98  Minn.  141, 
107  N.  "W.  966,  116  Am.  St.  Eep.  346; 
Harvey  v.  Great  Nor.  E.  Co.,  50  Minn. 
405,  52  N.  "W.  905,  17  L.  E.  A.  84. 
N.  C— Goodwin  v.  Claytor;  137  N.  C. 
224,  49  S.  E.  173,  107  Am.  St.  Eep.  479, 
67  L.  E.  A.  209. 

83.  Ga. — Harvey  v.  Thompson  128 
Ga.  147,  57  S.  E.  104,  119  Am.  St.  Eep. 
373,  9  L.  E.  A.  (N.  S.)  765.  Md.— Savin 
v.  Bond,  57  Md.  228.  N.  H. — Steer  v. 
Dow,  75  N.  H.  95,  71  Atl.  217,  20  L. 
E.  A.  (N.  S.)  263.  N.  J.— National  Fire 
Tns.  Co.  v.  Chambers,  53  N.  J.  Eq.  468, 
32  Atl.  663. 

A    statute    providing   that    a    person 
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doing  business  in  the  state84  may  be  garnished  in  respect  to  debts  due 
to  or  property  belonging  to  non-residents,  and  in  many  jurisdictions 
this  is  true  as  to  debts  contracted  or  payable  outside  of  the  state  where 
the  proceeding  is  instituted.85    In  some  states  it  is  held  that  a  non- 


may  be  adjudged  trustee  who  is  not 
and  never  has  been  a  resident  of  the 
state,  has  reference  to  cases  in  which 
the  court  has  jurisdiction  of  the  suit 
between  the  principal  parties,  and  does 
not  apply  where  both  the  trustee  and 
the  principal  defendant  are  non-resi- 
dents, and  no  property  of  the  latter 
has  been  attached  within  the  state. 
Lovejoy  v.  Albee,  33  Me.  414,  54  Am. 
Dec.  630.  Its  purpose  of  this  provision 
is  to  provide  a  remedy  where  a  person 
at  no1  time  a  resident  of  the  state  has 
property  belonging  to  or  is  indebted  to 
a  person  resident  or  found  within  the 
state.  Cousens  v.  Lovejoy)  81  Me.  467, 
17  Atl.  495;  Lovejoy  *.  Albee,  33  Me. 
414,  54  Am.  Dec.  630. 

A  Non-resident  Not  Doing  Business 
in  the  State  Cannot  Be  Garnished. 
Mathews  v.  Smith  &  Crittenden,  13  Neb. 
178,  13  N.  W.  821. 

It  must  appear  that  the  garnishee 
had  an  agent  engaged  in  the  transaction 
of  business  for  him  in  the  state  on 
whom  personal  service  was  made  at  a 
time  when  he  had  in  his  hands,  as  such 
agent,  goods  of  the  defendant,  or  when 
his  principal  was  indebted  to  the  de- 
fendant by  reason  of  an  obligation  con- 
tracted by  the  agent  in  the  principal's 
behalf.  G.  M.  "Williams  Co.  v.  Mairs, 
72  Conn.  430,  44  Atl.  729: 

84.  U.  S. — Louisville  &  N.  E.  Co.  v. 
Deer,  20O  TJ.  S.  176,  26  Sup.  Ct.  207, 
50>  L.  ed.  426.  Ark. — Stone  v.  Drake, 
79' Ark.  384,  96  &  W.  197;  Kansas  City, 
P.  &  G.  B.  Co.  v.  Parker,  69  Ark.  401, 
63  S.  W.  996,  86  Am.  St.  Eep.  205.  111. 
Lancashire  Ins.  Oo.  v.  Corbetts,  165  111. 
592,  46  N.  E.  631,  56  Am.  St.  Eep.  275, 
36  L.  E.  A.  640;  Hannibal  &  St.  J. 
E.  Co.  v.  '  Crane,  102  111.  249,  40  Am. 
Eep.  581.  la. — Bison  v.  Chicago,  E.  I. 
&  P.  E.  Co.,  154  Iowa  96,  134  N.  W. 
547;  German  Bank  v.  American  Fire 
Ins.  Co.,  83  Iowa  491,  50  N.  W.  53, 
32  Am.  St.  Eep.  316;  Moore  v.  Chicago, 
E.  I.  &  P.  E.  Co.,  43  Iowa  385.  Kan. 
Sutton  v.  Heinzle,  84  Kan.  75'6,  115 
Pac.  560,  34  L.  E.  A.  (N.  S.)  238; 
Burlington  &  M.  E.  E.  Co.  v.  Thompson, 
31  Kan.  180,  1  Pac.  622,  47  Am.  Eep. 
497.  Me. — Cousens  v.  Lovejoy,  81  Me. 
467,  17  Atl.  495.    Minn.— See  McShane 
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v.  Knox,  103  Minn.  2<68j  114  N.  W.  955, 
20  L.  E.  A.  (N.  S.)  271.  Mo.— Western 
Assur.  Co.  v.  Walden,  238  Mo.  49,  141 
S.  W.  595.  Neb.— See  Hadacheek  v.  Chi- 
cago, B.  &  Q.  E.  Co.,  74  Neb.  385,  104 
N.  W.  878.  N.  H.— Cavanaugh  v.  Chi- 
cago, E.  I.  &  P.  E.  Co.,  75  N.  H.  243, 
72  Atl.  694.  N.  J.— National  Fire  Ins. 
Co.  v.  Chambers,  53  N.  J.  Eq.  468, 
32  Atl.  663.  Ohio.— Riter-Conley  Mfg. 
Co.  V.  Mzik,  3  Ohio  C.  C.  (N.  S.)  125. 
Pa.— Wiener  v.  American  Ins.  Co.,  224 
Pa.  292,  73  Atl.  443,  23  L.  E.  A.  (N.  S.) 
593;  Fithian  v.  New  York  &  E.  E.  Co., 
31  Pa.  114.  Utah.— Bristol  v.  Brent,  38 
Utah  5«,  110  Pac.  356. 

A  demand  is  not  necessary  in  the 
state  where  the  action  is  brought.  Han- 
nibal &  St.  J.  E.  Co.  v.  Orane,  102  111. 
249,   40   Am.   Eep.   581. 

Begardless  of  whether  the  plaintiff  or 
defendant,  either  or  both,  are  or  are 
not  residents  of  the  state.  Eev.  Laws, 
c.  189,  §1;  Bayer  v.  Lovelace,  204  Mass. 
327,  90  N.  E.  538. 

A  Foreign  Insurance  Company. — U.  S. 
Mooney  v.  Buford  &  George  Mfg.  Co., 
72  Fed.  32,  18  C.  C.  A.  421.  N.  H. 
Steer  v.  Dow,  75  N.  H.  95,  71  Atl.  217, 
20  L.  E.  A.  (N.  S.)  263.  N.  J.— Na- 
tional Fire  Ins.  Oo.  v.  Chambers,  53  N. 
J.  Eq.  468,  32  Atl.  663. 

Must  Be  Doing  Business  in  the  State. 
Pennsylvania  E.  Co.  v.  Eogers,  52  W. 
Va.  450,  462,  44  S.  E.  300,  62  L.  B.  A. 
178. 

85.  U.  S, — Mooney  v.  Buford  & 
George  Mfg.  Co.,  72  Fed.  32,  18  C.  C.  A. 
421.  Ark. — Stone  v.  Drake,  79  Ark. 
384,  96  S.  W.  19i7.  HI.— Lancashire  Ins. 
Co.  v.  Corbetts,  165  111.  592,  46  N.  E. 
631,  96  Am.  St.  Eep.  275,  36  L.  E.  A. 
640;  Hannibal  &  St.  J.  E.  Oo.  V.  Crane, 
102  111.  249,  40  Am.  Eep.  581;  Eyan  v. 
Kimberly,  118  111.  App.  361.  Kan. 
Sutton  v.  Heinzle,  84  Kan.  756, 115  Pac. 
560,  34  L.  E.  A.  (N.  S.)  238;  Burling- 
ton &  M.  E.  Co.  v.  Thompson,  31  Kan. 
180,  1  Pac.  622,  47  Am.  Eep.  497.  Neb. 
See  Hadacheek  v.  Chicago,  B.  &  Q.  E. 
Co.,  74  Neb.  385,  104  N.  W.  878.  N.  H. 
Cavanaugh  v.  Chicago,  E.  I.  &  P.  »• 
Co.,  75  N.  H.  243,  72  Atl.  694;  Steer 
v.  Dow,  75  N.  H.  95,  71  Atl.  217,  20 
L.  R.  A.  (N.  S.)  263.    W.  Va.— Balti- 
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resident86  including  a  foreign  corporation,87  cannot  be  garnished  as  to 
debts  due  non-residents  which  arose  or  are  payable  outside  of  the  state 
where  the  proceedings  are  instituted.  It  has  been  held  that  the  court 
has  jurisdiction  where  both  the  defendant  and  the  garnishee  are  per- 
sonally served  within  the  state  though  both  they  and  the  plaintiff 
are  non-residents,88  provided  the  defendant  was  not  fraudulently  in- 
duced to  come  into  the  state  in  order  that  summons  might  be  per- 
sonally served  upon  him.89  In  some  states  it  is  held  that  a  foreign 
corporation  may  be  garnished  in  any  case  where  an  action  might  have 
been  brought  against  it  in  the  state  by  its  creditor  to  recover  the  debt 
or  demand  sought  to  be  reached,90  but  not  otherwise.91 


more  &  0.  B.  Co.  v.  Allen,  58  W.  Va. 
J88,  52  S.  E.  465,  112  Am.  St.  Rep. 
975,  3  L.  E.  A.  (N.  S.)  60S. 

A  federal  corporation  operating  a 
railroad  through  a  state  may  be  gar- 
nished therein  for  wages  due  a  non- 
resident which  were  earned  and  are  pay- 
able in  the  state  where  the  latter  re- 
sides. Mooney  v.  Union  Pac.  B.  Co.,  60 
Iowa  346,  14  N.  W.  343. 

86.  Swedish-American  Nat.  Bank  v. 
Bleeeker,  72  Minn.  383,  75  N.  W.  740, 
71  Am.  St.  Bep.  492,  42  L.  B.  A.  283. 

Where  both  the  debtor  and  the  cred- 
itor are  non-residents  and  the  debt  is 
payable  outside  of  the  state,  it  cannot 
be  attached.  National  Broadway  Bank 
V.  Sampson,  179  N.  Y.  213,  71  N.  E.  766, 
103  Am.  St.  Bep.  851,  66  L.  B.  A.  606. 

87.  Ala.— Alabama  G.  S.  E.  Co.  v. 
Chumley,  92  Ala.  317,  9  So.  286.  Colo. 
Atchison,  T.  &  S.  F.  B.  Co.  v.  Mag- 
gard,  6  Colo.  App.  85,  39  Pac.  985. 
Minn. — Swedish-American  Nat.  Bank  v. 
Bleeeker,  72  Minn.  383,  75  N.  W.  740, 
71  Am.  St.  Bep.  492,  42  L.  B.  A.  283. 
N.  T.— Douglass  v.  Phenix  Ins.  Co.,  138 
N.  Y.  209,  33  N.  E.  938,  34  Am.  St. 
Eep.  448,  20  L.  E.  A.  118;  Osgood  v. 
Maguire,  61  N.  Y.  524;  Bridges  V.  Wade, 
99  N.  Y.  Supp.  126. 

A  foreign  insurance  company, 
though  it  has  appointed  the  insurance 
commissioner  its  agent  for  the  serviee 
of  process.  Everett  v.  Connecticut  Mut. 
Life  Ins.  Co.,  4  Colo.  App.  509,  36  Pac. 
616;  Meyer  v.  Liverpool,  L.  &  G.  Ins. 
Co.,  40  Md.  595.  See  also-  National 
Bank  v.  Purtick,  2  Marv.  (Del.)  35; 
American  Cent.  Ins.  Co.  v.  Hettler,  37 
Neb.  849,  56  N.  W.  711,  40  Am.  St. 
Eep.   522. 

In  Harris  v.  Balk,  198  TJ.  S.  215,  225, 
25  Sup.  Ct.  625,  49  L.  ed.  1023,  the 
supreme  court  of  the  United  States,  in 
laying  flo^n  t^e  ruie  tbatj  unaer  WI. 


tain  circumstances,  a  non-resident  may 
be  garnished  though  he  is  only  tempo- 
rarily or  occasionally  in  the  state,  says: 
"The  case  in  138  N.  Y.  209,  Douglass 
v.  Insurance  Co.,  is  not  contrary  to 
this  doctrine.  The  question  there  was 
not  as  to  the  temporary  character  of 
the  garnishee  in  the  state  of  Massa- 
chusetts, but,  as  the  garnishee  was  a 
foreign  corporation,  it  was  held  that 
it  was  not  within  the  state  of  Massa- 
chusetts so  as  to  be  liable  to  attach- 
ment by  the  serviee  upon  an  agent  of 
the  company  within  that  state.  The 
general  principle  laid  down  in  Emibree 
v.  Hanna,  5  Johns.  (N.  Y.)  101,  was 
recognized  as  correct."  Harris  v.  Balk, 
198  U.  S.  215,  225,  25  Sup.  Ct.  625, 
49  L.  ed.  1023. 

88.  Where  the  garnishee  is  a  foreign 
corporation  doing  business  in  the  state. 
In  such  case  the  debt  has  a  situs  within 
the  state,  especially  where  the  gar- 
nishee makes  no  claim  that  he  cannot 
be  compelled  to  make  payment  at  a 
place  other  than  that  agreed  on.  Me- 
Shane  v.  Knox,  103  Minn.  268,  114  N. 
W.  955,  20  L.  B.  A.  (N.  S.)  271. 

89.  MeShane  v.  Knox,  103  Minn.  268, 
114  N.  W.  955,  20  L.  "E.  A.  (N.  S.) 
271. 

90.  HI. — Lancashire  Ins.  Co.  v.  Cor- 
betts,  165  111.  592,  46  N.  E.  631,  56  Am. 
St.  Eep.  275,  36  L.  E.  A.  640.  la. 
German  Bank  v.  American  Fire  Ins. 
Co.,  83  Iowa  491,  50  N.  W.  53,  32  Am. 
St.  Bep.  316;  Mooney  v.  Union  Pac.  E. 
Co.,  60  Iowa  346,  14  N.  W.  343.  Md. 
Meyer  v.  Liverpool,  L.  &  G.  Ins.  Co.,  40 
Md.  595.  N.  O. — Goodwin  V.  Claytor, 
137  N.  C.  224,  49  S.  E.  173,  107  Am. 
St.  Eep.  479,  67  L.  E.  A.  209.  Tenn. 
Mobile  &  O.  E.  Co.  v.  Barnhill,  91 
Tenn.  395,  19  &  W.  21,  30  Am.  St.  Eep. 
889. 

91.  Meyer  v.  Liverpool,  L.  &  G.  Ins. 
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Receiver.  —  For  purposes  of  garnishment  the  receivers  of  a  corpora- 
tion stand  on  the  same  footing  as  the  corporation  would,  though  they 
themselves  are  non-residents.92 

The  Supreme  Court  of  the  United  States  has  recently  held  that  a  non- 
resident may  be  garnished  for  a  debt  due  another  non-resident,  pro- 
vided the  creditor  of  the  garnishee  could  himself  sue  in  the  state  where 
the  garnishment  proceedings  are  instituted,  and  its  laws  permit  the 
garnishment;93  that  the  non-resident  defendant  may  be  served  by 
publication  in  such  case,94  and  that  the  judgment  condemning  the 
debt  must  be  given  full  faith  and  credit  in  the  state  where  the  prin- 
cipal defendant  resides,  and  that  the  payment  thereof  must  be  recog- 
nized as  a  payment  of  the  original  debt.95  This  decision  is  of  course 
binding  on  the  state  courts  in  so  far  as  it  relates  to  the  effect  to  be 
given  to  a  judgment  of  condemnation  in  another  state,  and  has  been 
followed  by  state  courts  in  such  cases  as  have  arisen  since  it  was 
rendered.96 

f .  Garnishment  of  Persons  Temporarily  in  the  State.  —  In  the  de- 
cision of  the  United  States  supreme  court  heretofore  discussed97  it 
was  held  that  if  the  creditor  of  the  garnishee  could  himself  sue  in  the 
state,  and  its  laws  permit  the  garnishment,  a  non-resident  may  be 
garnished  there  in  respect  to  a  debt  due  by  him  to  a  non-resident, 
though  he  is  only  in  such  state  temporarily  or  casually.98    Prior  to 


Co.,  40  Md.  595;  Morawetz  v.  Sun  Ins. 
Office,  96  Wis.  176,  71  N.  W.  109,  65 
Am.  St.  Bep.  43. 

92.  Receivers  of  a  railroad  who  are 
non-residents  of  the  state  may  be  gar- 
nished in  a  state  where  a  portion  of 
the  railroad  runs  and  is  being  operated 
by  them,  and  where  the  sum  due  the 
principal  defendant  is  owing  and  pay- 
able by  them.  Phelan  v.  Ganebin,  5 
Colo.  14. 

93.  Harris  v.  BaTfc,  198  U.  S.  215, 
222,  25  Sup.  Ct.  625,  49  L.  ed.  1023, 
reversing  130  N.  C.  381,  41  S.  E.  940, 
followed  in:  U.  S. — Louisville  &  N.  B. 
Co.  v.  Deer,  200  TJ.  S.  176,  26  Sup.  Ct. 
207,  50  L.  ed.  426.  Miss. — Southern 
Pac.  E.  Co.  V.  Lyon,  99  Miss.  186,  54 
So.  728,  34  L.  E.  A.  (N.  S.)  243.  N.  C. 
Wright  v.  Southern  E.  Co.,  141  N.  C. 
164,  53  S.  E.  831.  Pa.— Wiener  v. 
American  Ins.  Co.,  224  Pa.  292,  73  Atl. 
443,  23  L.  E.  A.  (N.  S.)  593.  Tex. 
Missouri,  K.  &  T.  E.  Co.  v.  Swartz,  53 
Tex.  Civ.  App.  389,  115  a  W.  275.  Utah. 
Bristol  v.  Brent,  38  Utah  58,  110  Pac. 
356. 

Though  the  debt  is  due  a  non-resident 
and  is  payable  out  of  the  state,  where 
the  garnishee  is  found  and  personally 
served  in  the  state.  Southern  Pac.  E 
Co.  v.  Lyon  &  Co.,  99  Miss.  186,  54  So. 
728,  34  L.  E.  A.  (N.  S.)  243,  overruling 
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Eailroad  Co.  v.  Smith,  70  Miss.  344,  12 
So.  461,  35  Am.  St.  Eep.  651,  19  L.  E. 
A.  577. 

94.  U.  S.— Louisville  &  N.  E.  Co.  ft 
Deer,  200  U.  S.  176,  26  Sup.  Ot.  207, 
50  L.  ed.  426;  Harris  v.  Balk,  198  U.  S. 
215,  25  Sup.  Ct.  625,  49  L.  ed.  1023, 
reversing  130  N.  O.  381,  41  S.  E.  940. 
Tex. — Missouri,  K.  &  T.  E.  Co.  v.  Swartz, 
53  Tex.  Civ.  App.  389,  115  S.  W.  275. 
Utah.— Bristol  v.  Brent,  38  Utah  58, 110 
Pac.  356. 

95.  U.  S.— Harris  v.  Balk,  198  U.  S. 
215,  221,  25  Sup.  Ct.  625,  49  L.  ed.  1023, 
reversing  130  N.  C.  381,  41  S.  E.  940, 
followed  in  Louisville  &  N.  E.  Co.  ft 
Deer,  200  TJ.  S.  1716,  26  Sup.  Ct.  207, 
50  L.  ed.  426.  N.  C— Wright  v.  South- 
ern E.  Co.,  141  N.  C.  164,  53  S.  E.  831. 
Tex.— Missouri,  K.  &  T.  E.  Co.  v. 
Swartz,  53  Tex.  Civ.  App.  389,  115  S. 
W.  275.  Utah.— Bristol  v.  Brent,  38  Utah 
58,  110  Pac.  356. 

96.  See  preceding  notes. 

97.  See  supra,  VII,  B,  3,  c  and  e. 

98.  Harris  v.  Balk,  198  U.  S.  215, 
222,  25  Sup.  Ct.  625,  49  L.  ed.  1023, 
reversing  130  N.  C.  381,  41  S.  E.  940, 
followed  in:  Pa.— Wiener  v.  American 
Ins.  Co.,  224  Pa.  292,  73  Atl.  443,  23 
L.  B.  A.  (N.  S.)  593.  Tex.— Missouri, 
K.  &  T.  E.  Co.  v.  Swartz,  53  Tex.  Civ. 
App.  389, 115  S.  W.  275.   Utah.— Bristol 
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this  decision  it  was  generally  held  that  a  person  or  corporation  could 
not  be  subjected  to  garnishment  by  the  courts  of  a  state  other  than 
that  of  his  domicil,  unless  he  had  property  of  the  debtor  in  his  pos- 
session, or  owed  him  a  debt  payable  in  such  state,"  though  there  was 
authority  to  the  contrary.1 

C.  Venue.  —  The  question  of  venue,2  and  the  right  to  a  change  of 
venue,3  depends  entirely  on  the  statutes  of  the  various  states,  to  which 
reference  should  be  had. 

D.  Parties.  —  1.  Parties  in  General.  —  In  Illinois  garnishment 
proceedings  are  required  to  be  brought  in  the  name  of  the  judgment 


*.  Brent,  38  Utah  58,  71,  110  Pae.  356. 

See  Southern  Pae.  E.  Co.  v.  Lyon 
&  Co.,  99  Miss.  186,  54  So.  728,  34  L. 
E.  A..  (N.  S.)  243. 

99.  Conn. — Green  v.  Farmers  &  Cit- 
izens' Bank,  25  Conn.  452.  la. — Ger- 
man Bank  v.  American  Fire  Ins.  Co., 
83  Iowa  491,  50  N.  W.  53,  32  Am.  St. 
Eep.  316.  Me. — Oousens  v.  Lovejoy,  81 
Me.  467,  17  Atl.  495;  Lovejoy  v.  Albee, 
33  Me.  414,  54  Am.  Dee.  630.  Minn. 
McKinney  v.  Mills,  80  Minn.  478,  83 
N.  W.  452,  81  Am.  St.  Eep.  278.  Neb. 
Mathews  v.  Smith  &  Crittenden,  13  Neb. 
178,  12  N.  W.  821.  N.  Y.^See  Nation- 
al Broadway  Bank  v.  Sampson,  179  N. 
T.  213,  71  N.  E.  766,  103  Am.  St.  Eep. 
851,  66  L.  B.  A.  606;  Drake  v.  De  Silva, 
108  N.  Y.  Supp.  1039.  W.  Va.— Penn- 
sylvania E.  Co.  v.  Eogers,  5.2  W.  Va. 
450,  44  S.  E.  300,  62  L.  R.  A.  178. 
Wis.— Kenier  v.   Hurlbut,    81    Wis.    24, 

50  N.  W.  783,  29  Am.  St.  Eep.  850,  14 
L.  E.  A.  562. 

1.  Morgan  v.  Neville,  74  Pa.  52. 

2.  Ga.— See  Atlanta  &  W.  P.  E.  Co. 
v.  Farmers'  Exchange,  6  Ga.  App.  405, 
65  S.  E.  165.  la.— In  the  county  in 
whieh  the  main  action  is  pending. 
Smith  v.  Dickson,  58  Iowa  444,  10  N. 
W.  850;  Miller  &  Co.  v.  Masson  &  Co., 

51  Iowa  239,  1  N.  W.  483.  Kan.— Gen. 
St.,  1909,  §58.25.  Me.— The  aetion  will 
abate  if  brought  in  a  county  where 
none  of  the  trustees  reside.  Biddeford 
Sav.  Bank  v.  Mosher,  79  Me.  242,  9 
Atl.  614;  Mansur  v.  Coffin,  54  Me.  314; 
Scudder  v.  Davis,  33  Me.  575;  Green- 
wood v.  Fales,  6  Me.  405.  Jurisdiction 
depends  upon  the  residence  of  the  trus- 
tee at  the  time  the  aetion  is  com- 
menced. Hibbard  v.  Newman,  101  Me. 
410,  64  Atl.  720;  Mansur  v.  Coffin,  54 
Me.  314.  Mass.— Daniels  v.  Clarke,  193 
Mass.  84,  78  N.  E.  751.  Mich.— Where 
the  principal  defendant  is  a  non-resi- 
dent, the  proceeding  must  be  instituted 
in  a  county  in  which  he  has  property 


or  credits  subject  to  garnishment.  Stem 
v.  Frazer,  105  Mich.  685,  63  N.  W.  968; 
Moore  v.  Wayne  Circuit  Judge,  55  Mich. 
84,  20  N.  W.  801;  People  v.  Judge  of 
Wayne  Circuit  Court,  26  Mich.  100. 
Mo. — Western  Stoneware  Co.  v.  Pike 
County  Mineral  Springs  Co.,  172  Mo. 
App.  696,  155  S.  W.  1083.  Neb.— Comp. 
St.,  1911,  §§6750,  7436;  South  Omaha 
Nat.  Bank  v.  Farmers'  &  Merchants' 
Nat.  Bank,  45  Neb.  29,  63  N.  W.  128. 
The  garnishee  is  required  to  be  'within 
the  county,  but  it  is  not  essential  that 
the  attachment  debtor  be.  Hargreaves 
v.  Tennis,  63  Neb.  356,  88  N.  W.  486. 
N.  H.— Pub.  St.,  1901,  e.  245,  §2.  Wash. 
State  v.  Superior  Court,  67  Wash. 
321,  121  Pae.  460;  State  v.  Superior 
Court,  40  Wash.  443,  82  Pae.  875,  111 
Am.  St.  Eep.  915,  2  L.  E.  A.  (N.  S.) 
568. 

The  garnishee  is  not  a  defendant 
within  the  meaning  of  the  statute  per- 
mitting an  aetion  to  be  brought  in  any 
county  in  which  the  defendant  resides 
or  is  summoned  in  certain  cases.  Han- 
cock v.  Gibson,  72  Ark.  322,  79  S.  W. 
1061. 

3.  See  the  statutes  of  the  various 
states,  and  Miller  &  Co.  v.  Mason  & 
Co.,  51  Iowa  289,  1  N.  W.  483. 

The  garnishee  is  a  defendant  within 
the  meaning  of  the  statute  providing 
that  if  less  than  all  of  several  plain- 
tiffs or  defendants  take  a  change  of 
venue,  as  to  those  who  take  no  change 
the  cause  shall  proceed  as  though  none 
had  been  taken.  Westphal,  Hinds  & 
Co.  v.  Clark,  42  Iowa  371. 

The  general  statutory  provisions  in 
regard  to  a  change  of  venue  are  ap- 
plicable, and  the  garnishee  is  entitled 
to  a  change  of  venue  to  the  county  of 
his  residence,  if  he  is  not  a  resident 
of  the  county  where  the  principal  ac- 
tion is  brought  (State  v.  Superior  Court, 
67  Wash.  321,  121  Pae.  460),  or  where 
the    convenience   of   witnesses   or   the 
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debtor  or  the  defendant  in  attachment  for  the  use  of  the  garnishing 
creditor,4  but,  in  such  case,  the  proceeding  is  controlled  by  the 
beneficial  plaintiff  even  as  against  the  nominal  plaintiff.6  In  Alabama 
proceedings  based  on  a  judgment  must  be  prosecuted  in  the  name  of 
the  plaintiff  of  record  in  such  judgment.6 

Partnership.  — Where  it  is  sought  to  charge  a  partnership  as  gar- 
nishee, the  proceedings  must  be  against  the  individuals  composing  it 7 
except  where  a  partnership  may  be  sued  as  such.8 

2.  Joinder  of  Garnishees.  —  Ordinarily  two  or  more  persons  can- 
not be  joined  as  garnishees  in  a  single  proceeding  unless  they  are  joint- 
ly liable  to  the  defendant.9  By  statute  in  many  states,  however,  any 
number  of  persons  may  be  summoned  as  garnishees  in  the  same  writ  or 
summons,  whether  their  liability  to  the  principal  defendant  is  several 
or  joint,10  but  even  in  such  case  they  cannot  be  charged  jointly  in 
the  absence  of  a  joint  liability.11  Each  answers  separately,  and  the 
proceeding  then  becomes  several  as  to  each.12 

Where  several  persons  are  jointly  indebted  to  the  defendant,  or 
jointly  hold  property  or  effects  belonging  to  the  defendant  for  which 


ends  of  justice  will  be  forwarded  there- 
by (State  v.  Superior  Court,  40  "Wash. 
443,  82  Pac.  875,  111  Am.  St.  Rep.  915, 
2  L.  B.  A.  [N.  S.]  568).  A  change  of 
venue  in  the  main  action  carries  with 
it  the  garnishment  proceeding.  Title 
Guarantee  &  Trust  Co.  v.  Northwestern 
Theatrical  Assn.,  23  Wash.  517,  63  Pac. 
212. 

4.  Weckler  Brick  Co.  v.  McLean,  124 
111.  App.  309;  Finch  v.  Alexander  Coun- 
ty Nat.  Bank,  65  111.  App.  337;  Boddie 
v.  Xudor  Boiler  Mfg.  Co.,  51  111.  App.  302. 

5.  Chicago  Open  Board  of  Trade  v. 
Illinois  Trust  &  Sav.  Bank,  150  I1L 
App.  161;  Weckler  Brick  Co.  v.  Mc- 
Lean, 124  111.  App.  309. 

6.  Winslow  v.  Bracken,  57  Ala.  368,- 
Jackson  p.  Shipman,  28  Ala.  488. 

That  a  transferee  of  the  judgment 
institutes  the  proceeding  in  his  own 
name  is  a  mere  irregularity  which  is 
waived  if  not  insisted  on  by  the  judg- 
ment defendant  or  the  garnishee.  Win- 
slow  v.  Bracken,  57  Ala.  368. 

7.  It  is  not  necessary  that  the  ob- 
jection be  taken  by  plea  in  abatement. 
James  Beid  &  Co.  v.  McLeod,  20  Ala. 
576. 

Necessity  of  joining  all  partners,  see 
infra.  VII,  D,  2. 

8.  See   the   title   "Partnership." 

9.  See  Moreland  v.  Pelham,  7  Ark. 
338;  First  Natchez  Bank  v.  Moss,  52 
La.  Ann.  170,  26  So.  828. 

Not  unless  there  are  allegations  in 
the  writ  of  joint  liability  or  indebted- 
ness.    Cincinnati  &  Little  Bock  Slate 
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Co.  v.  Bridge  &  Co.,  17  Ark.  364;  Thorn 
&  Robins  v.  Woodruff,  5  Ark.  55. 

Fraudulent  mortgagees  may  be  gar- 
nished jointly  though  they  claim  under 
separate  and  distinct  mortgages,  where 
they  have  taken  possession  of  and  hold 
the  mortgaged  property  jointly.  Black 
v.  Dawson,  82  Mich.  485,  46  N.  W.  793. 

10.  'See  the  statutes  of  the  various 
states,  and  the  following:  Ala. — Curry 
v.  Woodward,  53  Ala.  371;  Curry  v. 
Woodward,  50  Ala.  258.  Kan.— Gen. 
St.,  1909,  §5822.  Mich.— Ferry  v.  Cin- 
cinnati Underwriters,  111  Mich.  261,  69 
N.  W.  483.  A  single  affidavit  is 
sufficient.  State  Sav.  Bank  v..  Hos- 
mer,  95  Mich.  100,  54  N.  W.  632. 
Minn. — Northwestern  Fuel  Co.  v.  Kc- 
f  od,  74  Minn.  448,  77  N.  W.  206.  Okla. 
Comp.  Laws,  1909,  §5712.  Wis— Eau 
Claire  Nat.  Bank  v.  Chippewa  Valley 
Bank,  !24  Wis.  520,  102  N.  W.  1068, 
100  Am.  St.  Hep.  966. 

11.  Ball  v.  Young,  52  Mich.  476,  18 
N.  W.  225. 

But  where  two  insurance  companies 
issue  a  single  policy  under  a  single 
business  name  used  by  them  jointly, 
they  may  be  garnished  undeT  said  name 
in  respect  to  an  indebtedness  under 
such  policy,  and  a  single  judgment  may 
be  rendered  against  them  as  garnishees 
under  said  name,  though  their  liability 
to  the  principal  defendant  is  several. 
Ferry  v.  Cincinnati  Underwriters,  HI 
Mich.  261,  69  N.  W.  483. 

12.  State  Sav.  Bank  v.  Hosmer,  95 
Mich.  100,  54  N.  W.  632;  Northwestern 
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they  are  jointly  accountable  and  which  are  under  the  exclusive  con- 
trol of  neither,  all  should  be  joined.13 
The  misjoinder  of  garnishees  will  not  invalidate  the  proceedings.14 
3.  Effect  of  Death  of  Defendant  or  Garnishee.  —  In  jurisdictions 
where  the  rights  and  liabilities  of  the  parties  depend  upon  the  con- 
ditions as  they  exist  when  the  garnishment  process  is  served,  a  change 
of  parties  to  the  record  in  the  main  action,  by  death,15  or  otherwise,13 
will  not  discharge  the  garnishee  or  discontinue  the  garnishment  pro- 
ceedings. Ordinarily  the  death  of  the  principal  defendant  before  judg- 
ment in  the  main  case  dissolves  the  garnishment,17  except  where  the 
statute  provides  to  the  contrary.18  Death  after  judgment  in  the  main 
ease  does  not.19 

By  statute  in  some  states  in  case  of  the  death  of  a  person  served  as 
garnishee,  the  proceeding  may  be  revived  against  his  executor  or 
administrator.20 


Fuel  Co.  v.  Kofod,  74  Minn.  448,  77 
N.  W.  206.  See  also  Curry  v.  Wood- 
ward, 50  Ala.  258. 

"Where  an  attachment  is  laid  in  the 
hands  of  several  garnishees,  who  are 
severally  indebted  to  the  defendant  in 
the  attachment,  or  who  severally  have 
his  property  in  their  possession,  the 
correct  practice  is  to  docket  separate 
euits  against  each  garnishee,  so  that 
the  suit  against  each  may  be  proceeded 
with  independently  of  the  others." 
Farmers'  Bank  v.  Brooke,  40  Md.  249. 

13.  Ark.— Frizzell  v.  Willard,  37 
Ark.  478.  Conn.— See  Hawley  v.  Ather- 
ton,  39  Conn.  309.  la.— "Wilson  v.  Al- 
bright, 2  G.  Gr.  125.  Me.— Hutchinson 
ft  Eddy,  29  Me.  91;  Manufacturer's 
Bank  v.  Osgood,  12  Me.  117.  Md. 
0"Connell  i>.  Ackerman,  62  Md.  337. 
Mass.— See  Sabin  v.  Cooper,  15  Gray 
532.  N.  H.— Atkins  v.  Prescott,  10  N. 
H.  120;  Hudson  v.  Hunt,  5  N.  H.  538. 

Where  the  debtor  holds  a  joint  eon- 
tract,  the  plaintiff  must  summon  all  the 
parties  liable  by  law  to  discharge  it. 
Atkins  v.  Prescott,  10  N.  H.  120. 

One  cannot  be  charged  as  trustee  in 
respect  to  a  note  on  which  he  is  liable 
to  the  defendant  jointly  and  severally 
With  other  persons  not  summoned  as 
trustees.  Barker  v.  Garland,  22  N.  H. 
103. 

It  is  not  necessary  to  join  co-as- 
signees whose  interests  are  several. 
Manufacturer's  Bank  m.  Osgood,  12  Me. 

To  subject  a  debt  due  by  a  partner- 
snip  all  the  partners  must  be  joined, 
p      m-  Lan8horne»   19   Colo.   206,   34 


This  is  true  though  one  of  the  part- 
ners resides  outside  of  the  state.  At- 
kins v.  Prescott,  10  N.  H.  120. 

Where  several  garnishees  are  named 
in  the  process  they  will  be  treated  as 
several  and  not  as  joint  garnishees  un- 
less they  are  expTessly  declared  against 
and  charged  jointly.  Kan. — Gen.  St., 
1909,  §5822.  N.  H— Pullerton  v.  Hayes, 
32  N.  H.  212;  IngTaham  v.  Olcock,  14 
N.  H.  243.  Okla.— Comp.  Laws,  1909, 
§5712. 

14.  Hawley  v.  Atherton,  39  Conn. 
300. 

15.  As  where  suit  is  instituted  by  or 
against  partners  or  joint  contractors, 
and  one  dies.  Bethel  v.  Chipman,  57 
Mich.  379,  24  N.  W.  112. 

16.  As  where  suit  is  commenced 
against  a  partnership,  and  judgment  is 
rendered  in  favor  of  one  of  the  defend- 
ants on  the  ground  that  he  is  an  in- 
fant. Bethel  v.  Chipman,  57  Mich.  3"! 
24  N.  W.  112. 

17.  Coit  v.  Sistare,  85  Conn.  573,  84 
Atl.  119. 

18.  Conn.  Gen.  St.,  §894  (death  of 
a  trustee  or  personal  representative  who 
has  been  garnished) ;  Holman  v.  Ksher, 
49   Miss.   472. 

19.  Coit  v.  Sistare,  85  Conn.  573,  84 
Atl.   119. 

In  Massachusetts  the  attachment  is 
dissolved  if  the  debtor  dies  before  the 
property  is  taken  or  seized  on  execu- 
tion, if  administration  is  granted  within 
a  year.  MeHroy  v.  Mcllroy,  208  Mass. 
458,  94  N.  E.  696. 

20.  HI.— Hurd's  Rev.  St.,  1909,  c. 
62,  §18.  la.— Code,  §3938.  Mass.— Eev. 
Laws,  c.  189,  §51.     Miss.— Code,  1906, 
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4.  Garnishee  as  a  Party  to  the  Principal  Action.  —  Except  where 
the  statute  provides  otherwise,21  the  garnishee  is  not  regarded  as  a 
party  to  the  main  suit.22  In  some  states  he  is  regarded  as  being  merely 
a  witness.23  In  others  he  is  regarded  as  an  adverse  party  to  the  suit 
in  so  far  as  his  relation  to  the  plaintiff  is  concerned,24  or  as  a  de- 
fendant.25 Garnishees  are  not  indispensable  parties  to  the  suit  within 
the  rules  relating  to  the  removal  of  causes  from  state  to  federal  courts.26 
A  garnishee  cannot  remove  the  case  to  the  federal  court  on  the  ground 
of  diverse  citizenship.27 

5.  Defendant  as  a  Party  to  the  Garnishment  Proceedings.  —  Ex- 
cept where  the  statute  provides  otherwise,  the  principal  defendant  is 
not  a  party  to  the  controversy  between  the  plaintiff  and  the  garnishee,28 
or  between  the  plaintiff  and  a  claimant  of  the  funds  in  the  hands  of 
the  trustee.29  By  statute  in  some  states  he  is  permitted  to  come  in  and 
defend  his  rights  in  the  garnishment  proceedings.30 

E.  Affidavit.  —  The  garnishee,  or  his  agent  or  attorney,  is  gener- 
ally required  to  make  and  file  an  affidavit,31  though  it  is  not  always 


§23*60.     N.  H.— Edgerly  v.  Hale,  71  N. 
H.   138,  141,  51  Atl.  679. 

If  the  representative  does  not  ap- 
pear, judgment  may  be  taken  against 
the  garnishee  as  if  he  were  still  living, 
and  the  same  may  be  enforced  against 
the  representative.  Eev.  Laws  (Mass.), 
c.  189,  §52.  See  Guptill  v.  Ayer,  149 
Mass.  49,  20  N.  E.  449;  Patterson  v. 
Patten,  15  Mass.  473. 

21.  See  the  statutes  of  the  various 
states,  and  la. — Westphal,  Hinds  &  Co. 
v.  Clark,  42  Iowa  371.  La. — Bank  of 
Monroe  v.  Ouachita  "Valley  Bank,  124 
La.  798,  50  So.  718.  Me.— Dennison  v. 
Benner,  36  Me.  227. 

22.  Ga.— Nashville,  C.  &  St.  L.  B. 
v.  Brown,  3  Ga.  App.  561,  60  S.  E. 
319.  la. — Moore  v.  Chicago,  E.  I.  & 
P.  E.  Co.,  43  Iowa  385.  Ky.— Sanders 
&  "Walker  v.  Herndon,  122  Ky.  760,  93 
S.  W.  14,  5  L.  E.  A.  (N.  S.)  1072.  Md. 
Albert  v.  Albert,  78  Md.  338,  28  Atl. 
388.  Ohio. — Secor  v.  Witter,  39  Ohio 
St.  218,  '230.  Ore.— Burns  v.  Payne,  31 
Ore.  100,  49  Pac.  884. 

23.  Milligan  v.  Plymouth  State  Bank, 
4  Ohio  C.  C.  (N.  S.)  585;  Jones  v. 
Pearce,  12  Heisk.   (Tenn.)   281. 

24.  Hibbard  v.  Newman,  101  Me. 
410,  64  Atl.  720;  Dennison  v.  Benner, 
36  Me.  227. 

25.  Boynton  v.  Fly,  12  Me.  17. 

' '  The  trustee  is,  in  a  sense,  a  defend- 
ant." Edgerly  v.  Hale,  71  N.  H.  138, 
141,  51  Atl.  679.  But  he  is  not  a 
defendant  in  the  proper  and  usual  sense 
of  the  term.  "Weeks  v.  Billings,  55  N. 
H.  371. 
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26.  Macurda  v.  Globe  Newspaper 
Co.,  165  Fed.  104.  Their  citizenship  is 
immaterial.  Bacon  v.  Eives,  106  U.  S. 
90,  1  Sup.  Ct.  3,  27  L.  ed.  69. 

27.  "Weeks  v.  Billings,  55  N.  H.  371. 

28.  Oadwalader  v.  Hartley,  17  Ind. 
520;  Whitcomb  v.  Quinlan  &  Co.,  75 
N.  H.  429,  75  Atl.  525;  Jones  v.  Rob- 
erts, 60  N.  H.  216. 

He  is  not  a  party  to  the  garnish- 
ment proceeding,  though  under  certain 
circumstances,  he  may  appear  and  make 
defense.  Missouri  Pac.  E.  Co.  v.  Whips- 
ker,  77  Tex.  14,  13  S.  W.  639,  19  Am. 
St.  Eep.  734,  8  L.  E.  A.  321. 

"The  defendant  may,  by  executing 
a  dissolving  bond,  make  himself  a  party 
to  the  second  or  subsidiary  suit,  but,  in 
the  absence  of  this  action  on  his  part, 
is  not  so."  Nashville,  C.  &  St.  L.  By. 
v.  Brown,  3  Ga.  App.  561,  60  S.  E. 
319 

29.  Jones  v.  Eoberts,  60  N.  H.  216. 

30.  See  infra,  X,  C. 

31.  See  the  statutes  of  the  various 
states,  and  the  following:  Ala.— Brook- 
side  Pry  Goods  Co.  v.  City  Furniture 
Co.,  148  Ala.  666,  41  So.  659;  Clark  v. 
Gaither,  6  Ala.  139.  HI.— Hurd's  Eev. 
St.,  1909,  c.  62,  §1.  Ind.— Pomeroy  ». 
Beach,  149  Ind.  511,  49  N.  E.  370,  fol- 
lowed in  Hart  v.  O'Eourke,  151  Ind. 
205,  51  N.  E.  330;  Field  v.  Malone,  102 
Ind.  251,  1  N.  E.  507;  Davis  v.  Biekel, 
25  Ind.  App.  378,  58  N.  E.  207.  Kan. 
Gen.  St.,  1909,  §5822.  In  justice's  court, 
id.,  §§6397,  6415.  Mich.— Ettelsohn  v. 
Fireman's  Fund  Ins.  Co.,  64  Mich,  iii, 
31  N.  W.  201.    Miss.— A  recital  by  the 
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required.32  When  required,  all  the  proceedings  in  garnishment  are 
dependent  upon  it,33  and  hence  it  must  be  filed  before  the  garnishment 
process  may  issue.34  The  affidavit  is  deemed  jurisdictional  in  the  gar- 
nishment proceeding,35  and  also  in  the  main  action  when  jurisdiction 
is  not  obtained  over  the  defendant  by  personal  service  or  appearance.30 

Form  and  Contents. —  The  affidavit  must  conform  to  the  statutory  re- 
quirements as  to  form  and  contents,37  but  mere  clerical  errors,38  or 
mere  informalities  or  irregularities,39  will  not  vitiate  it. 

The  form  of  the  affidavit,40  the  officer  before  whom  it  may  be  sworn 
to,41  and  whether  the  facts  therein  averred  may  be  stated  on  inf orma- 


clerk  in  the  writ  cannot  take  the  place 
of  the  affidavit.  Hoffman  v.  Simon  & 
Co.,  52  Miss.  302.  Neb.— ^Oomp.  St., 
1911,  §§6750,  6794,  7436.  If  the  affi- 
davit is  made  by  an  agent,  the  fact 
of  agency  must  be  sworn  to  as  other 
matters  of  fact,  and  not  inserted  in 
the  affidavit  as  a  mere  recital.  Jeary 
v.  American  Exch.  Bank,  2  Neb.  (TJnof.) 
657,  89  N.  W.  771.  Okla,— Ihe  affi- 
davit may  be  made  by  an  attorney 
where  he  has  personal  knowledge  of  the 
facts  therein  stated.  Beister  v.  Land, 
14  Okla.  34,  76  Pac.  156. 

32.  World's  Fair  Excursion  Co.  v. 
Gasch,  162  111.  402,  44  N.  E.  724,  re- 
versing 59  111.  App.  391. 

33.  Teutonia  Loan  &  Bldg.  Co.  v. 
Tuirell,  19  Ind.  App.  469,  49  N.  E.  852, 
85  Am.  St.  Eep.  419;  South  Omaha 
Nat.  Bank  v.  Farmers  &  Merchants 
Nat.  Bank,  45  Neb.  29,  63  N.  W.  128. 

34.  Webster  Mfg.  Co.  v.  Penrod,  103 
Minn.  69,  114  N.  W.  257;  Hoffman  v. 
Simon  &  Co.,  52  Miss.  302. 

It  cannot  be  given  a  retroactive  effect 
so  as  to  validate  previous  proceedings. 
State  v.  Duncan,  37  Neb.  631,  56  N.  W. 
214. 

35.  Ga. — National  Lumber  Co.  v. 
Turner,  2  Ga.  App.  750,  59  S.  E.  15. 
Mich. — Ettelsohn  v.  Fireman's  Fund 
Ins.  Co.,  64  Mich.  331,  31  N.  W.  201. 
Wis.— Wells  v.  American  Exp.  Co.,  55 
Wis.  23,  11  N.  W.  537,  12  N.  W.  441, 
42  Am.  Eep.  695;  Steen  v.  Norton,  45 
Wis.  412. 

See  also  Teutonia  Loan  &  Bldg.  Co. 
v.  Turrell,  19  Ind.  App.  469,  49  N.  E. 
852,  65  Am.  St.  Eep.  419. 

Presumption  on  Appeal. — In  a  court 
of  general  jurisdiction  the  silence  of 
its  records  as  to  the  affidavit  does  not 
create  a  presumption  of  want  of  juris- 
diction on  appeal.  Brookside  Dry  Goods 
U.  v.  City  Furniture  Co.,  148  Ala.  666, 
±1  So.  659. 


36.  Aultman,  Miller  &  Co.  v.  Mark- 
ley,  61  Minn.  404,  63  N.  W.  1078. 

37.  Ind.— Teutonia  Loan  &  Bldg. 
Co.  v.  Turrell,  19  Ind.  App.  469,  49 
N.  E.  852,  65  Am.  St.  Eep.  419.  Mich. 
Ettelsohn  v.  Fireman's  Fund  Ins.  Co., 
64  Mich.  331,  31  N.  W.  201.  Wis.— Wells 
v.  American  Exp.  Co.,  55  Wis.  23,  11 
N.  W.  537,  12  N.  W.  441,  42  Am.  Eep. 
695;   Steen  v.  Norton,  45  Wis.  412. 

The  proceedings  will  be  set  aside  for 
a  substantial  defect  in  the  affidavit,  or 
a  failure  to  aver  any  fact  required  by 
the  statute.  Smith  v.  City  Nat.  Bank 
(Tex.  Civ.  App.),  140  S.  W.  1145. 

All  the  facts  required  by  the  stat- 
ute must  be  averred.  Smith  v.  City 
Nat.  Bank  (Tex.  Civ.  App.),  140  S.  W. 
1145. 

Omissions  cannot  be  supplied  by 
statements  in  the  writ.  Ettelsohn  v. 
Fireman's  Fund  Ins.  Co.,  64  Mich.  331, 
31  N.  W.  201. 

38.  Norton  v.  Cobb-  &  Crawford,  20 
Ga.  44. 

39.  Comp.  St.  (Neb.),  1911,  §6797; 
Burnham  v.  Doolittle,  14  Neb.  214,  15 
N.  W.  606. 

40.  See  the  statutes  of  the  various 
states,  and  the  following: 

The  ordinary  rules  of  pleading  do  not 
apply  to  the  affidavit.  Aultman,  Mil- 
ler &  Co.  v.  Markley,  61  Minn.  404,  63 
N.  W.  10.78. 

May  Be  Combined  With  Affidavit  for 
Attachment. — Fremont  Cultivator  Co.  v. 
Fulton,  103  Ind.  393,  3  N.  E.  135. 

May  Be  Combined  With  Petition  and 
Application. — Trabue  v.  Whitney,  42 
Tex.  Civ.  App.  520,  94  S.  W.  186.  See 
also  Burge  v.  Beaumont  Carriage  Co., 
47  Tex.  Civ.  App.  223,  105  S.  W.  232. 

41.  See  the  statutes  of  the  various 
states,  and  Code  (Ala.)  1907,  §4302; 
Horat  v.  Jackel,  59  111.  139.     • 
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tion  and  belief,42  depend  entirely  on  the  statutes  of  the  various  states, 
to  which  reference  should  be  had.  In  some  states  two  or  more  persons, 
though  having  separate  interests,  may  be  named  as  garnishees  in  the 
same  affidavit.43 

The  contents  of  the  affidavit  is  entirely  governed  by  the  statute,  and 
varies  in  the  different  jurisdictions.44  Usually  the  affidavit  must  state 
the  amount  claimed  to  be  due  from  the  principal  defendant  to  the 
plaintiff,45  and  that  the  person  to  be  summoned  as  garnishee  is  be- 
lieved to  be  indebted  to  the  principal  defendant,  or  to  have  in  his 


42.  See  the  statutes  of  the  various 
states,  and  Dunlap  v.  Hooper,  67  Ga. 
721  (by  attorney  on  information  and 
belief  after,  judgment  or  pendente 
lite). 

43.  Code  (Ala.)  1907,  §4302;  United 
States  Fidelity  &  Guaranty  Co.  v.  War- 
nell   (Tex.  Civ.  App.),  103  S.  W.  690. 

But  in  such  case  the  language  used 
must  include  all  of  them,  and  the  es- 
sential facts  must  be  stated  as  to  each. 
Smith  v.  City  Nat.  Bank  (Tex.  Civ. 
App.),  140  S.  W.  1145;  United  States 
Fidelity  &  Guaranty  Co.  v.  Warnell 
(Tex.  Civ.  App.),  103  S.  W.  690. 

44.  See  the  statutes  of  the  various 
states,  and  State  Sav.  Bank  v.  Hos- 
mer,  95  Mich.  100,  54  N.  W.  632  (ma- 
turity of  debt  in  main  need  not  be 
shown);  Ettelsohn  v.  Fireman's  Fund 
Ins.  Co.,  64  Mich.  331,  31  N.  W.  201; 
South  Omaha  Nat.  Bank  v.  Farmers'  & 
Merchants'  Nat.  Bank,  45  Neb.  29,  63 
N.  W.  128. 

It  should  state  such  facts  as  will  en- 
able the  officer  called  upon  to  issue  the 
Writ  to  properly  issue  it.  Insurance 
Co.  of  N.  A.  v.  Friedman  Bros.,  74  Tex. 
56,  H  S.  W.  104-6.  But  it  need  not 
specifically  state  that  a  writ  of  garnish- 
ment is  applied  for.  Burge  v.  Beau- 
mont Carriage  Co.,  47  Tex.  Civ.  App. 
223,   10S»  S.   W.   232. 

Commencement  of  Suit. — State  Sav. 
Bank  v.  Hosmer,  95  Mich.  100,  54  N. 
W.  632. 

Title. — It  is  not  materially  defective 
because  it  has  no  title  where  the  ease 
in  which  it  is  to  be  used  is  clearly 
shown  by  other  parts  of  the  affidavit. 
Burnham  v.  Boolittle,  14  Neb.  214,  15 
N.  W.  606. 

Description  of  Garnishee. — An  affi- 
davit which  merely  describes  the  gar- 
nishee as  a  named  company  without 
stating  whether  it  is  a  copartnership,  or 
a  domestic  or  foreign  corporation,  or 
where  it  is  located  and  does  business 
is  fatally,  defective.     Ettelsohn  v.  Fire- 
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man's  Fund  Ins.  Co.,  64  Mich.  331,  31 
N.  W.  201.  See  also  Insurance  Oo.  of 
N.  A.  v.  Friedman  Bros.,  74  Tex.  56,  11 
S.  W.  1046.  But  see  Modern  Dairy  & 
Creamery  Co.  v.  Blanke  &  Hauk  Supply 
Co.  (Tex.  Civ.  App.),  116  S.  W.  154; 
La  Tulle  Mercantile  Co.  v.  Markham 
Bice  Milling  Co.  (Tex.  Civ.  App.),  94 
S.  W.  416;  Brauser  v.  New  England 
Fire  Ins.  Co.,  -21  Wis.  506,  holding  that 
a  description  of  the  garnishee  by  its 
corporate  name  is  prima  facie  sufficient, 
though  it  is  not  expressly  alleged  to 
be  a  corporation. 

Residence  of  Corporation's  Agents. 
Dickerson  v.  Central  Tex.  Grocery  Co. 
(Tex.  Civ.  App.),  147  S.  W.  695. 

Matters  of  Defense. — Brauser  v.  New 
England  Fire  Ins.  Co.,  21  Wis.  506. 

Description  of  Property  or  Indebted- 
ness.— Aultman,  Miller  &  Co.  v.  Mark- 
ley,  61  Minn.  404,  63  N.  W.  1078. 

Where  an  Executor  or  Administra- 
tor Is  Garnished.— W.  W.  Stovall  & 
Bro.  v.  Joiner,  10  Ga.  App.  204,  73 
S.  E.  22;  National  Lumb.  Co.  v.  Turner, 
2  Ga.  App.  750,  59  S.  E.  15. 

Affidavit  of  Attorney.— Morrison  v. 
Hilburn  &  Poole,  126  Ga.  114,  54  S.  E. 
933. 

45.  Ala. — See  Mobile  Furniture  Com, 
Co.  v.  Little,  10&  Ala.  399,  19  So.  443; 
Pounds  v.  Hamner,  57  Ala.  342.  Fla. 
Gen.  St.,  190'6,  §2144.  Ga.— Seaboard 
Air  Line  By.  v.  Hutchinson,  4  Ga.  App. 
5'26,  62  S.  E.  97.  See  also  Dunlap  0. 
Hooper,  67  Ga.  721.  Kan.— Gen.  St., 
1909,  §§58'22,  6415.  Okla— Reister  v. 
Land,  14  Okla.  34,  76  Pac.  156.  Tex. 
Modern  Dairy  &  Creamery  Co.  v. 
Blanke  &  Hauk  Supply  Co.  (Tex.  Civ. 
App.),  116  S.  W.  154;  Burge  v.  Beau- 
mont Carriage  Co.,  47  Tex.  Civ.  App. 
223,  105  S.  W.  232.  Wis.— Jones  v.  St. 
Onge,  67  Wis.  520,  30  N.  W.  927. 

In  Texas  the  original  petition  in  the 
action  may  be  looked  to  in  aid  or 
statements  in  the  affidavit  as  to  tne 
amount  due.     Modern  Dairy  &  Oream- 
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possession  or  under  his  control  garnishable  property  belonging  to  the 
principal  defendant.48  In  some  states  it  must  state  that  process  of 
garnishment  is  believed  to  be  necessary  to  obtain  satisfaction  of  the 
indebtedness  due  from  the  defendant  to  the  plaintiff,47  or  that  the 
defendant  has  not  property  liable  to  execution  sufficient  to  satisfy  the 
plaintiff's  demand,48  and  that,  to  the  best  of  the  affiant's  knowledge 
and  belief,  the  property  or  indebtedness  sought  to  be  reached  is  not 
exempt  from  seizure  and  sale  on  execution.49  If  the  proceedings  are 
based  on  a  judgment,  the  judgment  must  be  described.50 

Traverse  of  Allegations.  —  The  right  of  the  defendant  to  traverse  the 
allegations  of  the  affidavit  as  to  the  grounds  on  which  the  proceeding 
is  based  depends  upon  the  statute.51 

Amendment.  —  The  affidavit  may  be  amended,52  or  an  additional  one 


ery  Oo.  v.  Blanke  &  Hauk  Supply  Oo. 
(Tex.  Civ.  App.),  116  St  W.  154;  Burge 
v.  Beaumont  Carriage  Co.,  47  lex.  Civ. 
App.  223,  105  S.  W.  232. 

46.  Ala.— Code,  1907,  §4302.  111. 
Hurt's  Bev.  St.,  190©,  c.  62,  §1.  Ind. 
Bums'  Ann.  St.,  1908,  §966.  Kan.— Gen. 
St.,  1909,  §§5822,  6397,  6415.  Neb. 
Burnham  V.  Doolittle,  14  Neb.  214,  15 
N.  W.  606.  Okla.^Comp.  Laws,  1909, 
§5712.  Tex.— La  Tulle  Mercantile  Co. 
».  Markham  Bice  Mill.  Co.  (Tex.  Civ. 
App.),  94  S.  W.  416.  Wis— St.,  1898, 
§§2753,  3716. 

47.  Ala. — See  Mobile  Furniture  Com. 
Co.  v.  Little,  108  Ala.  399,  19  So.  443; 
Barber  v.  Ferrill,  57  Ala.  446;  Pounds 
v.  Hamner,  57  Ala.  342.  Fla. — Gen.  St., 
1906,  §2144.  Ga.— Code,  1911,  §5268. 
Kan.— Gen.  St.,  1909,  §6415. 

An  affidavit  by  one  of  several  plain- 
tiffs that  "the  plaintiffs  are  justly  ap- 
prehensive," etc.,  is  sufficient,  lie  be- 
ing presumed  to  have  personal  knowl- 
edge on  the  subject.  Williams  v.  In- 
ternational Grain  &  Stock  Board,  99 
Mich.  80,  57  N.  W.  1089. 

Affidavit  made  by  an  attorney  which 
states  that  "the  plaintiff"  (not 
the  affiant)  is  apprehensive,  etc.,  is  in- 
sufficient to  confer  jurisdiction.  Dur- 
yea  v.  Raymond,  146  Mich.  488,  109 
N.  W.  861;  Weinmeister  v.  Manville,  44 
Mich.  408,  6  N.  W.  859.  See  also  Knox 
v.  Summers,  66  Ga.  256.  But  it  is 
sufficient  for  him  to  state  that  the 
"affiant"  has  reason  to  apprehend,  etc. 
Morrison  v.  Hilburn  &  Poole,  126  Ga. 
114,  54  S.  E.  938. 

48.  HI.— Hurd's  Eev.  St.,  1909,  e. 
'62,  81.  Kan.— Gen.  St.,  1909,  §5822. 
Okla.— Comp.  Laws,  1909,  §5712;  Ed 
Hockaday  &  Co.  v.  King,  31  Okla.  127, 
120  Pac.  565. 


In  case  of  several  defendants  charged 
with  a  joint  and  several  liability,  the 
affidavit  must  sitate  that  none  of  them 
have  sufficient  property  subject  to  ex- 
ecution (Smith  v.  City  of  Nat.  Bank 
[Tex.  Civ.  App.],  140  S.  W.  1143),  ex- 
cept where  the  liability  of  one  is  that 
of  an  indorser.  Wells  v.  Globe  Fire 
Ins.  Co.  (Tex.  Civ.  App.),  157  S.  W. 
289. 

49.  iSee  the  statutes,  supra. 

50.  Sufficiency  of  Description. — Baines 
v.  Baines,  138  Ga.  790,  76  S.  E.  51; 
Thatcher  v.  Jeffries  (Tex.  Civ.  App.), 
91  S.  W.   1091. 

51.  Cohen  <v.  Goodrum  Tobacco  Co., 
1  Ga.  App.  38,  57  S.  E.  973,  no  right  to 
traverse. 

52.  U.  S. — Booth  V.  Denike,  65  Fed. 
43.  Ariz.— Eev.  St.,  1901,  par.  362; 
Dowdy  v.  Calvi,  14  Ariz  148,  125  Pac. 
873.  Ind.— See  Baltimore,  O.  &  C.  E. 
Co.  v.  Taylor,  81  Ind.  24.  Mo.— See 
Hackney  v.  Williams,  3  Mo.  455.  Wis. 
Bushnell  v.  Allen,  48  Wis.  460,  4  N.  W. 
599;  Brauser  v.  New  England  Fire  Ins. 
Co.,  21  Wis.  506. 

But  see  Seurlock  v.  Gulf,  etc.  B.  Co., 
77  Tex.  478,  14  S.  W.  148;  Smith  v. 
Wallis,  18  Tex.  Civ.  App.  402,  45  S.  W. 
820;  Broyles  v.  Jerrells,  14  Tex.  Civ. 
App.  374,  37  S.  W.  377. 

A  Clerical  Mistake. — Union  Nat. 
Bank  v.  Muskegon  Cir.  Judge,  117  Mich. 
678,  76  N.  W.  116;  Wattles  v.  Wayne 
Circuit  Judge,  117  Mich.  662,  76  N.  W. 
116,  72  Am.  St.  Bep.  590. 

A  failure  to  allege  that  the  amount 
claimed  is  over  and  above  all  assets. 
Eeister  v.  Land,  14'  Okla.  34,  76  Pac. 
156. 

A  variance  between  the  affidavit  and 
the  declaration  in  the  main  suit  as  to 
the  amount  claimed  to  be  due.  Seaboard 
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filed,53  but  this  cannot  be  done  as  to  jurisdictional  matters.84 
F.  Bond.  —  Statutes  in  most  states  require  the  plaintiff  to  give 
bond,55  though  in  some  jurisdictions  none  is  required  where  the  gar- 
nishment is  in  aid  of  a  judgment,56  or  where  the  principal  defendant 
is  a  non-resident  or  a  foreign  corporation.57  "Whether  an  additional 
bond  is  required  in  garnishment  in  attachment  depends  on  the 
statute.58  In  some  states  a  single  bond  is  sufficient,  though  there  are 
several  garnishees.59  If  there  are  several  defendants,  the  bond  must 
run  to  all  of  them.80 

The  amount  of  the  bond,61  its  terms  and  conditions,  and  the  number 
and  qualifications  of  sureties  thereon,  depend  entirely  on  the  terms 
of  the  statute,  and  vary  in  the  different  jurisdictions.62 

The  bond  must  identify  the  case  in  which  the  process  is  sued  out.63 

Amendment  and  Additional  Bonds.  —  In    most    jurisdictions    the    bond 

may  be  amended,64  or  defects  therein  may  be  remedied  by  giving  a 

new  or  additional  bond.65    Additional  security  may  be  required  if  the 

original  bond  is  insufficient.66 


Air  Line  By.  v.  Hutchinson,  4  Ga.  App. 
526,  62  S.  K  97. 

53.  Teutonia  Loan  &  Bldg.  Co.  v. 
Turrell,  19  Ind.  App.  469,  49  N.  E.  852, 
65  Am.  St.  Rep.  419,  only  in  open  court 
and  by  leave  of  court.  But  see  Talhelm 
v.  Hoover,  4  Pa.  Co.  Ct.  172. 

54.  Duryea  v.  Raymond,  146  Mich. 
488,  109  N.  W.  851.  See  also  Heller 
v.  People's  Sav.  Bank,  138  Mich.  192, 
101  N.  W.  226;  Conway  v.  Ionia  Cir. 
Judge,  46  Mich.  28,  8  K.  W.  588. 

55.  See  the  statutes  of  the  various 
states. 

The  bond  is  jurisdictional,  and  fail- 
ure to  give  it  invalidates  the  proceed- 
ings. Ga. — Ahrens  &  Ott  Mfg.  Co.  v. 
Patton  Sash,  Door  &  Bldg.  Co.,  94  Ga. 
247,  21  S.  E.  523.  Kan.— Kellogg  &  Co. 
v.  Hazlett,  2  Kan.  App.  525,  43  Pac. 
987.  Okla. — House  v.  Scanlan,  34  Okla. 
796,  127  Pac.  481. 

56.  Youst  v.  Willis,  5  Okla.  170,  49 
Pac.  56. 

57.  Kan.  Gen.  St.,  1909,  §5823;  Okla. 
Comp.  Laws,  1909,  §5712.    * 

58.  See  the  statutes  of  the  various 
states,  and  Pomeroy  v.  Beach,  149  Ind. 
511,  49  N.  E.  370  (not  necessary); 
Kellogg  &  Oo.  v.  Hazlett,  2  Kan.  App. 
585,  43  Pac.  987  (additional  bond 
necessary). 

59.  Ahrens  &  Ott  Mfg.  Co.  v.  Pat- 
ton  Bash,  Door  &  Bldg.  Co.,  94  Ga.  247, 
21  S.  E.  523;  United  States  Fidelity  & 
Guaranty  Co.  v.  Warnell  (Tex.  Civ. 
App.),  103  S.  W.  690. 

60.  Smith  v.  City  Nat.  Bank  (Tex. 
Oiv.  App.),  140  S.  W,  1145. 
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Defendants  cannot  complain  that  the 
bond  runs  to  both  of  them  while  the 
property  of  only  one  of  them  was 
seized.  Burge  v.  Beaumont  Carriage 
Co.,  47  Tex.  Civ.  App.  223,  105  S.  W. 
232. 

61.  See  the  statutes  of  the  various 
states,  and  Seaboard  Air  Line  Ky.  v. 
Hutchinson,  4  Ga.  App.  526,  62  S.  E. 
97. 

An  immaterial  deficiency  in  the  re- 
quired amount  of  the  bond,  as  where  it 
is  thirty  or  forty  cents  less  than  double 
the  amount  of  the  debt,  does  not  vitiate 
the  bond.  Modern  Dairy  &  Creamery 
Co.  (Tex.  Oiv.  App.),  116  S.  W.  154. 

That  the  amount  of  the  bond  is  a  few 
dollars  below  the  required  amount  can- 
not be  taken  advantage  of  for  the 
first  time  on  appeal.  Burge  v.  Beau- 
mont Carriage  Co.,  47  Tex.  Civ.  App. 
223,  105  S.  W.  232. 

62.  See  the  statutes  of  the  various 
states. 

63.  Jaiies  v.  Tomlinson,  30  Ga.  540. 

64.  A  variance  between  the  affi- 
davit and  the  declaration  as  to  the 
amount  claimed  to  be  due  by  amending 
either  to  conform  to  the  other.  Sea- 
board Air  Line  Ry.  v.  Hutchinson,  4 
Ga.  App.  526,  62  S.  E.  97. 

To  cure  the  objection  that  it  did  not 
show  that  it  was  given  in  any  ease  or 
that  any  case  was  pending.  Janes  v. 
Tomlinson,  30  Ga.  540. 

65.  Logan  v.  Goodwin,  104  Fed.  490, 
43  C.  C.  A.  658. 

66.  Gregory  v.  Clark,  73  Ga.  542. 
Burden  of  Proof  as  to  Sufficiency. 
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Enforcement. —  The  rules  governing  actions  on  the  bond  are  elsewhere 
discussed  in  this  work.67 

VIII.  PROCESS  AND  SERVICE  THEREOF.  — A.  Form  and 
Contents.  —  Upon  the  performance  of  the  necessary  conditions  pre- 
cedent by  the  plaintiff  provision  is  generally  made  for  the  issuance  of 
a  writ  or  process  of  garnishment,68  requiring  the  garnishee  to  appear 
at  a  specified  time69  and  place,70  and  answer  as  to  his  indebtedness 
to  the  defendant  or  as  to  his  possession  of  property  belonging  to 
him.71  In  some  states, .  in  garnishment  in  aid  of  attachment,  the 
officer  serving  the  writ  of  attachment  is  required  to  summon  such 
persons  as  the  plaintiff  may  direct  to  appear  and  answer  touching 
their  indebtedness  to  the  defendant  or  their  possession  of  property 
belonging  to  him,72  or  to  serve  upon  them  copies  of  the  writ,  with  a 
notice  that  the  property  in  their  possession  belonging  to  the  principal 
defendant,  or  the  indebtedness  owing  by  them  to  him,  is  attached  in 


Stephens  v.  "Woodson,  8  Ga.  App.  639, 

70  S.  E.  55. 

67.  See  the  title  "Bonds." 
\  68.  See  the  statutes  of  the  various 
states,  including  the  following:  Ala. 
Curry  v.  Woodward,  50  Ala.  258  (it  is 
process  and  not  a  pleading) ;  Clark  v. 
Gaither,  6  Ala.  139'  (by  the  clerk).  La. 
Mitchell  v.  Murphy,  131  La.  977,  60 
So.  636',  no  order  of  court  is  necessary. 
Minn. — Webster  Mfg.  Co.  v.  Penrod, 
103  Minn.  69,  114  N".  W.  257,  the  sum- 
mons is  issued  when  it  is  delivered  by 
the  plaintiff,  or  his  attorney,  to  the 
proper  (officer  for  service  upon  the  gar- 
nishee; delivery  is  not  complete  until 
the  writ  is  received.  Miss. — The  clerk 
still  has  this  power  notwithstanding  the 
provisions  of  §140'  authorizing  the  sher- 
iff to  issue  writs  of  garnishment  in  cer- 
tain cases.     Banking  Co.  v.  Robinson, 

71  Miss.  141,  13  So.  932.  See  also 
First  Nat.  Bank  v.  First   Nat.   Bank, 

72  Miss.  258,  16  So.  904.  N.  H.— Edger- 
ly  v.  Hale,  71  N.  H.  138,  141,  51  Atl. 
679;  Pratt  v.  Sanborn,  63  N.  H.  115. 
To  the  same  effect,  Carroll  County  Bank 
v.  Goodall,  41  N.  H.  81;  Ingraham  v. 
Olcock,  14  N.  H.  243.  Tenn.— Rail- 
way Co.  v.  Brooks,  90  Tenn.  161,  16 
S.  W.  77,  2a  Am.  St.  Rep.  673;  Moody 
v.  Alter,  12  Heisk.  142;  Hogshead  v. 
Canute,  5  Yerg.  227  (after  issuance 
of  _  execution  the  officer  gives  the 
notice  of  garnishment,  rather  than 
the  clerk).  Utah.— Cole  v.  Utah  Sugar 
Co.,  35  Utah  148,  167,  99  Pac.  681. 
W.  Va.— Coda  p.  Thompson,  39  W.  Va. 
67,  19  S.  E.  548. 

69.    U.  S.— Wile  v.  Cohn,  63  Fed.  759, 
ct,  70  Fed.  138,  17  C.   C.  A.   25. 


la. — Padden  v.  Moore,  58  Iowa  703,  12 
N.  W.  724.  Me. — "Walker  v.  Tewsbury, 
67  Me.  496.  Mo. — Dinkins  v.  Gruden- 
Martin  "Woodenware  Co.,  91  Mo.  App. 
209;  Dinkins  v.  Gottselig,  90  Mo.  App. 
639.  R.  I.— Hall  v.  Tabor,  34  R.  I.  508, 
84  Atl.  793.  Tex. — "Where  the  writ 
fails  to  give  the  date  on  which  the 
garnisliee  is  required  to  answer,  but 
merely  requires  him  to  appear  at  the 
next  term  of  the  court,  there  is  no 
jurisdiction.  Gilbert  Book  Co.  v.  Pye, 
43  Tex.  Civ.  App.  183,  95  S.  "W.  8.  W.  Va. 
Coda  v.  Thompson,  39  "W.  Va.  67,  19 
S.  E.  '548,  an  order  returnable  to  the 
second  term  after  its  issuance  is  void. 
Wis. — The  court  acquires  no  jurisdic- 
tion where  the  process  is  not  served 
until  after  the  return  day  of  the  at- 
tachment. Edler  v.  Hasche,  67  Wis. 
653,  31  N.  W.  57. 

70.  Ga. — Central  of  Georgia  R.  Co. 
v.  Collum,  130  Ga.  434,  60  S.  E.  1060. 
Minn. — Northwestern  Fuel  Co.  v.  Ko- 
fod,  74  Minn.  448,  77  N.  W.  206.  R.  I. 
Hall  v.  Tabor,  34  R.  I.  508,  84  Atl. 
793. 

In  garnishment  on  a  judgment,  the 
writ  is  properly  returned  to  the  court 
by  which  such  judgment  was  rendered. 
Thomson  v.  Findlater  Hardware  Co. 
(Tex.    Civ.   App.),    156   S.   W.    301. 

71.  See  the  statutes  of  the  various 
states. 

72.  See  the  statutes  of  the  various 
states. 

In  such  case  the  officer  to  whom  the 
writ  of  attachment  is  directed  must 
officially  sign  as  well  as  serve  the  sum- 
mons. Signature  by  the  clerk  is  insuffi- 
cient, he  having  no  authority  to  direct 
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pursuance  of  such  writ,73  or  to  serve  a  notice  on  the  garnishee  prohibit- 
ing him  from  paying  any  debt  which  he  owes  to  the  defendant,  and 
requiring  him  to  retain  possession  of  all  property  of  the  defendant  in 
his  hands  or  under  his  control,  and,  unless  the  sheriff  is  required  to  take 
his  answer,  citing  him  to  appear  and  answer  such  interrogatories  as 
may  be  put  to  him.71  By  statute  in  some  states  writs  of  garnishment 
may  be  issued  from  a  court  of  one  county  to  any  other  counties  in 
the  state.75 

The  process  must  conform  to  the  statutory  .requirements.76  It  must 
be  directed  to  the  person  sought  to  be  charged  as  garnishee,77  in  the 
capacity  in  which  he  is  sought  to  be  charged.78  In  the  case  of  a  cor- 
poration, it  must  be  directed  to  the  corporation.79    The  name  of  the 


the  sheriff  as  to  how  he  shall  execute 
the  attachment.  Donald  v.  Nelson,  95 
Ala.  Ill,  10  So.  317. 

73.  Colo.— Henkle  &  Co.  V.  Bi-Metal- 
lic  Bank,  13  Colo.  App.  410,  58  Pac. 
336.  Idaho.— Eagleson  v.  Rubin,  16 
Idaho  92,  100  Pac.  765.  Ky. — Murphy 
v.  Whitesides,  28  Ky.  L.  Eep.  1108,  92 
S.  W.  5. 

In  garnishment  in  aid  of  execution, 
the  fact  that  the  notice  of  garnishment 
states  that  the  debt  is  levied  on  by 
virtue  of  a  writ  of  attachment  instead 
of  a  writ  of  execution  is  immaterial 
where  the  garnishee  receives  a  certified 
copy  of  the  writ  of  execution.  Barr  v. 
Warner,  38  Ore.  109,  62  Pac.  899. 

See  also,  infra,  VIII,  B,  2. 

74.  Union  County  Inv.  Co.  P.  Messlx, 
152  Iowa  412,  13'2  N.  W.  823;  Howard 
County  v.  Kyte,  69  Iowa  307,  28  N.  W. 
609. 

A  notice  which  does  not  require  the 
garnishee  to  appear  at  the  next  term 
of  court,  and  does  not  state  that,  if 
he  fails  to  appear  and  answer,  he  will 
be  liable  to  pay  the  judgment  which 
the  plaintiff  may  obtain,  is  defective. 
Bower  Bros.  v.  Hansen,  129  Iowa  148, 
105  N.  W.  394. 

Valid  service  is  essential  to  juris- 
diction. Greaves  v.  Posner,  111  Iowa 
651,  82  N.  W.  1022. 

The  notices  are  to  be  given  by  the 
sheriff  or  other  officer  holding  the  -writ 
of  attachment,  and  are  signed  by  him. 
Wile  v.  Cohn,  63  Fed.  759,  affirmed,  70 
Fed.  138,  17  C.  C.  A.  25. 

75.  See  the  statutes  of  the  various 
states,  and  Stern  v.  Frazer,  105  Mich. 
685,  63   N.  W.  968. 

Such  a  provision  authorizes  the  is- 
suance of  such  a  writ  upon  a  judgment 
of  a  justice  of  the  peace,  a  certified 
copy   of   which   has   been   filed   in   the 
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circuit  court.    St.  Louis  &  S.  P.  E.  Co. 
v.  Bowman,  76  Ark.  32,  88  S.  W.  1033. 

76.  Phoenix  Bridge  Co.  p.  Street,  9 
Okla.  422,  60  Pac.  221.  But  see  Burn- 
ham  v.  D<oolittle,  14  Neb.  214,  15  N.  W. 
606. 

In  garnishment  in  aid  of  execution, 
an  indorsement  on  the  summons  of  the 
amount  for  which  judgment  will  be 
taken  is  not  required.  Clark  v.  Pox- 
worthy,  14  Neb.  241,  15  N.  W.  342. 

77.  The  names  of  the  trustees  must 
be  inserted  in  the  writ.  Pratt  v.  San- 
born, 63  N.  H.  115;  Johnson  v.  Abbott, 
60  N.  H.  150. 

Variance  in  Name. — Donohoe-Kelly 
Banking  Co.  v.  Southern  Pac.  Co.,  138 
Cal.  183,  71  Pac.  93,  94  Am.  St.  Eep. 
28,  a  slight  variance  in  the  name  of 
the  garnishee  in  the  notice  was  held 
to  be  immaterial,  where  there  was  no 
question  but  that  it  was  served  on  the 
party  who  owed  the  debt  and  whom  it 
was  sought  to   reach. 

78.  Individual  Capacity  Presumed. 
Fleming  v.  Gillespie,  7  Okla.  430,  54 
Pac.  653. 

Executor  or  Administrator.— Tilling- 
hast's  Exrs.  v.  Johnson,  5  Ala.  514. 

Receiver. — Fleming  v.  Gillespie,  7 
Okla.   430,   54  Pac.   653. 

79.  Not  to  Officer  or  Agent.— Insur- 
ance Oo.  of  N.  A.  «.  Friedman  Bros., 
74  Tex.  56,  11  S.  W.  1046;  Sun  Mut. 
Ins.  Co.  v.  Seeligson  &  Co.,  59  Tex. 
3. 

To  One  as  Agent  Without  Naming 
Principal. — Bank  of  Monroe  v.  Ouachita 
Valley  Bank,  124  La.  798,  50  So.  718; 
Cole  v.  Utah  Sugar  Co.,  35  Utah  148, 
159,   99   Pac.   681. 

A  notice  addressed  to  one  as  agent 
for  a  corporation,  and  requiring  him 
to  appear  and  answer,  etc .,  does  not 
bind  the  corporation.    Kittrell  v.  Perry 
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principal  defendant  must  be  correctly  given.80  How  far  the  property 
or  debt  sought  to  be  reached  must  be  described  depends  upon  the 
statutes  of  the  various  states.31 

Amendment. —  In  some  jurisdictions  the  process  may  be  amended,82 
but  void  process  cannot  be  validated  by  amendment.83 

B.  Service.  —  1.  Who  May  Serve.  —  Who  may  make  the  service 
depends  entirely  on  the  statutes  of  the  various  states.8* 

2.    Manner    of    Service.  —  The    manner    of    service,85    including 


Lumber  Co.,  107  Tenn.  148,  64  S.  W. 
48. 

80.  German  Nat.  Bank  v.  National 
State  Bank,  5  Colo:  App.  427,  39  Pae. 
71,  3  Colo.  App.  17,  31  Pac.  122;  Mc- 
Bride  Sheldon  &  Co.  v.  Protection  Ins. 
Co.,  22  Conn.  248,  256. 

Material  Variance  in  Name. — A  writ 
of  attachment  and  notice  of  garnish- 
ment against  "W.  J.  M."  will  not 
reach  money  due  "W.  G.  M."  Ger- 
man Nat.  Bank  v.  National  State  Bank, 

5  Colo.  App.  427,  39  Pac.  71,  3  Colo. 
App.  17,  31  Pac.  122. 

Several  Defendants. — Where  the  pro- 
cess describes  the  garnishees  as  the 
debtors  of  the  defendants,  such  a  de- 
scription imports  an  indebtedness  to  all 
of  the  defendants  jointly,  and  not  to 
each  or  a  part  of  them  only,  and  the 
process  only  reaches  such  an  indebted- 
ness. McBride,  Sheldon  &  Co.  v.  Pro- 
tection Ins.  Co.,  22  Conn.  248,  258. 

Partnership. — Bayer  v.  Lovelace,  204 
Mass.  327,  90  N.  E.  5.38;  Stevens  v. 
Perry,  113  Mass.  380. 

81.  Ark.— Smith  v.  Butler,  72  Ark. 
350,  80  S.  W.  580,  unnecessary  to  de- 
scribe debt.  Cal. — Where  the  notice 
mentions  only  "moneys,  credits,  and 
effects"  of  the  defendants,  a  debt  due 
from  the  garnishee  to  the  defendant  is 
not  attached.  Clyne  v.  Easton,  Eldridge 

6  Co.,  148  Cal.  287,  83  Pae.  36,  113  Am. 
St.  Kep.  253;  Gow  v.  Marshall,  90  Cal. 
565,  27  Pac.  422.  Ky.— Bell  v.  Wood, 
87  Ky.  56,  7  S.  W.  550,  description  of 
debt  unnecessary.  Ore. — Barr  v.  War- 
ner, 38  Ore.  109,  62  Pac.  899  (sufficient 
to  say  all  moneys,  goods,  credits,  ef- 
fects and  debts);  Carter  v.  Koshland, 
12  Ore.  492,  8  Pac.  556.  Tex.— -Curtis 
v.  Ford,  78  Tex.  262,  14  S.  W.  614 
(amount  of  debt  need  not  be  stated); 
Curtis  v.  Henrietta  Nat.  Bank,  78  Tex. 
260,  14  S.  W.  614. 

When  Specific  Description  Required. 
Where  a  note  is  deposited  with  a  bank 
for  collection  by  an  assignee  of  the 
payee,  a  general  notice  of  garnishment 


will  not  require  the  bank  to  hold  it 
as  the  property  of  a  third  person  hav- 
ing no  apparent  connection  with  or 
ownership  of  it.  A  special  notice  is 
necessary  in  such  case  specifying  the 
note  in  question  as  the  property  of  the 
defendant  in  the  attachment  suit.  First 
Nat.  Bank  v.  Leppel,  9  Colo.  594,  13 
Pac.  776. 

82.  Fullerton  v.  Hayes,  32  N.  H.  212, 
by  inserting  the  word  "jointly,"  or 
"as  copartners,"  after  the  names  of 
the  garnishees. 

In  Absence  of  Objection. — Johnson  v. 
Abbott,  60  N.  H.  150. 

A  motion  to  amend  by  changing  the 
name  of  the  garnishee  is  properly  de- 
nied, where  it  amounts  to  an  applica- 
tion to  bring  in  a  new  garnishee  who 
has  not  been  served  with  process.  Czy- 
ston  v.  St.  Stanislaus  Parish,  131  111. 
App.  161. 

83.  Coda  iy.  Thompson,  39  W.  Va. 
67,  19  S.  E.  548,  returnable  to  the  sec- 
ond term  instead  of  the  first. 

84.  See  the  statutes*  of  the  various 
states,  and  Fletcher  v.  Wear,  81  Mo. 
524.  See  also  the  title  "Service  of  Pro- 
cess and  Papers." 

85.  Ark.— Kirby's  Dig.,  §§3355- 
3358;  Id.,  §3.69'7.  Colo.— Ann.  Code, 
1910,  §13'3.  Conn.— Gen.  St.,  §880. 
Del. — Fowler  v.  Dickson,  1  Boyce  113, 
74  Atl.  601.  Fla. — Mercer  v.  Booby,  6 
Fla.  723.  Ga.— Dooly  v.  Miles,  101  Ga. 
767,  29  S.  E.  118.  111.— Hurd's  Kev. 
St.,  1909,  c.  62,  §§2,  4.  la.— Code, 
§3935.  Kan.— Gen.  St.,  1909,  §5824;  Id., 
§6398;  Id.,  §6415.  La.— Service  must 
be  made  in  the  manner  prescribed  by 
Code  Prac,  Art.  246.  The  statutes 
dealing  with  citation  in  ordinary  suits 
do  not  apply.  O'Connor  >y.  Jones,  129 
La.  411,  56  So.  350.  The  notice  of  seiz- 
ure need  not  be  personally  served  on 
the  garnishee.  Schindler  v.  Smith,  Bul- 
lins  &  Co.,  1 8  La.  Ann.  476.  Mo.— How- 
ell v.  Sherwood,  242  Mo.  513,  147  S.  W. 
810;  Marx  v.  Hart,  166  Mo.  503,  66  S. 
W.  260,  89  Am.  St.  Bep.  715;  Heffner 
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service  on  corporations,86  partnerships,87  receivers,88  non-resi- 
dents,89 or  the  state  or  a  municipal  or  political  subdivision  thereof,00 
or  where  it  is  sought  to  garnish  a  fund  in  court,91  depends  on  the 
statutes  of  the  various  states. 


v.  Rice,  129  Mo.  App.  667,  108  &  W. 
590;  Haekett  v.  Gill,  63  Mo.  App.  447; 
Keane  v.  Bartholow,  4  Mo.  App.  507, 
quoted  in  Swallow  v.  Duncan  &  Gregory, 
18  Mo.  App.  622.  Mont. — Wyman  v. 
Jensen,  2i6  Mont.  227,  67  Pac.  114; 
"Wilson  v.  Harris,  21  Mont.  374,  54  Pac. 
46.  Net). — Mathews  v.  Smith,  13  Neb. 
178,  12  N.  W.  821.  N.  H.— Edgerly  v. 
Hale,  71  N.  H.  138,  141,  ,51  Atl.  679. 
Ohio.— Root  v.  Davis,  51  Ohio  St.  29,  36 
N.  E.  669.  Okla. — Theison  v.  Brown,  11 
Okla.  118,  65  Pac.  925.  Pa.— Pennsyl- 
vania R.  Co.  v.  Pennock,  51  Pa.  244. 
S.  C. — Sanders  v.  Dandreth  Seed  Co., 
91  S.  C.  '2'6,  74  S.  E.  120.  Term.— Serv- 
ice by  reading  the  execution  to  the 
garnishee  and  verbally  telling  him  to 
appear  and  answer  is  insufficient.  Rail- 
way Oo.  v.  Brooks,  90  Tenn.  161,  16  S. 
W.  77, _  25  Am.  St.  Rep.  673.  Wash. 
Tatum  'v.  Niagara  Fire  Ins.  Co.,  43 
Wash.  373,  86  Pac.  660. 

In  garnishment  on  execution  there 
is  no  writ  except  the  execution,  the  gar- 
nishee being  summoned  merely  by  a  not- 
ice given  him  by  the  officer.  Dinkins 
v.  Gottselig,  90  Mo.  App.   639. 

86.  See  the  statutes  of  the  various 
states,  and  Ark. — H.  B.  Claflin  Co.  v. 
Bretzfelder,  69  Ark.  2711,  82  S.  W.  905. 
Cal. — Kennedy  v.  Hibernia  Sav.  &  Loan 
Soc,  38  Cal.  151.  Conn.— Gen.  Sit.,  §§ 
■886,  887,  888.  Del. — Fowler  v.  Dickson, 
1  Boyce  113,  74  Atl.  601;  National  Bank 
V.  Furtick,  2  Marv.  35,  42  Atl.  479,  69 
Am.  St.  Rep.  99,  44  L.  R.  A.  115. 

The  service  must  be  .made  upon  the 
officer  designated  in  the  statute.  Na- 
tional Bank  v.  Furtick,  2  Marv.  (Del.) 
36,  42  Atl.  479,  69  Am.  St.  Rep.  99,  44 
L.  R.  A.  115.  Ga. — Jones  v.  Bibb  Brick 
Co.,  120  Ga.  321,  48  S.  E.  25;  Cathcart 
v.  Cincinnati,  H.  &  D.  R.  Co.,  108  Ga. 
253,  33  S.  E.  875;  Albany  &  Northern 
R.  Co.  v.  Dunlap  Hardware  Co.,  8  Ga. 
App.  171,  68  S.  E.  868  (on  agent  of 
railway  company);  Harvey  v.  Thomp- 
son, 2  Ga.  App.  569,  60  S.  E.  11.  La. 
Bank  of  Monroe  v.  Ouachita  Valley 
Bank,  124  La.  798,  50  So.  718,  134  Am. 
St.  Rep.  518.  Service  must  be  person- 
ally made  on  an  authorized  officer  or 
agent.  O'Connor  v.  Jones,  129  La.  411, 
56  So.  350.    Me,— Harris  v.  Somerset  & 
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K.  E.  Co.,  47  Me.  298.  Mo.— A  return 
showing  service  on  "one  of  the  agents" 
of  such  a  company  is  insufficient.  Gates 
v.  Tusten,  89  Mo.  13,  14  S.  W.  827. 
Haley  v.  Hannibal  &  St.  J.  E.  Co.,  80 
Mo.  112  (on  railroad  company);  Swal- 
low v.  Duncan  &  Gregory,  18  Mo.  App. 
622  (on  agent  of  foreign  insurance 
company).  Neb.  —  Mathews  v.  Smith, 
13  Neb.  178,  12  N.  W.  821.  N.  H. 
Steer  v.  Dow,  75  N.  H.  95,  71  Atl.  .217, 
20  L.  R.  A.  (N.  S.)  263.  N.  J.— Franklin 
v.  Taylor  Hydraulic  Air  Compressing 
Co.,  68.  N.  J.  L.  113,  52  Atl.  714.  E.  I. 
Gen.  Laws,  1909,  c.  300,  §22.  Tex. 
Harrell  v.  Mexico  Cattle  Co.,  73  Tex. 
612,  11  S.  W.  863.  Wash.— Tatum  v. 
Niagara  Fire  Ins.  Co.,  43  Wash.  373, 
86  Pac.  *660  (on  agent  of  foreign  in- 
surance company).  W.  Va. — Pennsyl- 
vania R.  Co.  v.  Rogers,  52  W.  Va.  450, 
44  S.  E.  300,  ,'62  L.  E.  A.  178,  on  foreign 
corporation. 

87.  See  the  statutes  of  the  various 
states.  Wilmer  v.  Epstein,  116  Md.  140, 
81  Atl.  379. 

Service  on  one  Partner  Binds  Both. 
State  v.  Linaweaver,  3  Head  (Tenn.) 
50.  See  also  Shelters  <o.  Boudreau,  '66 
N.  H.  57<6,  32  Atl.  151. ' 

Contra.— Service  on  one  member  of  a 
partnership  is  not  service  on  the  other 
members  of  the  firm.  Siegel  v.  Moses, 
159  111.  App.  624. 

If  one  only  of  the  partners  is  served, 
judgment  may  be  taken  against  the  one 
so  served  and  a  summons  in  the  nature 
of  a  scire  facias  issued  against  the  other 
requiring  him  to  appear'  and  show 
cause  why  he  should  not  be  made  a 
party  to  the  judgment.  Sherburne  v. 
Hyde,  185  111.  850,  57  N.  E.  776. 

Where  One  of  Two  Partners  Is  Out  of 
the  State.— Atkins  v.  Prescott,  10  N.  H. 
120. 

Service  on  partner  in  possession  of  the 
property  gives  jurisdiction  over  the 
res.  Marx  v.  Hart,  166  Mo.  503,  66  S. 
W.  260,  89  Am.  St.  Kep.  715. 

88.  Phelan  v.  Ganebin,  5  Colo.  14. 

89.  See  Conn.  Gen.  St.,  §§889,  890; 
Pub  St.   (N.  H.)   1901,  e.  245,  §5. 

90.  See  Lord's  Ore.  Laws,  §268; 
Utah  Oomp.  Laws,  1907,  §3113,  XI. 

91.  Funds  of  the  estate  of  a  deceased 
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Further  service  may  sometimes  be  had,  provided  service  is  after- 
wards made  or  renewed  on  the  principal  defendant.92 

Service  in  the  prescribed  manner  is  essential  to  jurisdiction,93  unless 
it  is  waived.94  Generally  the  garnishee  cannot  accept  service,95  though 
there  is  authority  to  the  contrary.96 

3.  Return  of  Service.  —  The  return  of  the  officer  serving  the  writ 
must  conform  to  the  statutory  requirements,97  and  must  show  that 
service  has  been  made  in  the  manner  prescribed  by  law.98    The  return 


person  in  the  hands  of  an  adminis- 
trator are  not  funds  in  court  within  the 
meaning  of  this  statute,  though  there 
is  a  suit  pending  in  the  court  to  settle 
the  estate.  Sanders  &  Walker  v.  Hern- 
don,  122  Ky.  760,  93  S.  W.  14,  121  Am. 
St.  Eep.  493,  5  L.  E.  A.  (N.  S.)  1072. 

92.  See  Mansur  v.  Coffin,  54  Me.  314. 

93.  La. — Gates  v.  Tusten,  89  Mo.  13, 
14  S.  W.  827.  Mass. — Creed  v.  Gilman, 
169  Mass.  562,  48  N.  E.  778.  Mo. 
Haley  v.  Hannibal  &  St.  J.  B.  Co.,  80 
Mo.  112;  Connor  v.  Pope,  18  Mo.  App. 
86.  quoted  in  Swallow  v.  Duncan  & 
Gregory,  18  Mo.  App.  622.  N.  H. — Nel- 
son v.  Sanborn,  64  N.  H.  310,  9  Atl. 
721.  Tenn. — Eailway  Co.  v.  Brooks,  90 
Term.  161,  16  S.  W.  77,  25  Am.  St.  Eep. 
673;  Kailroad  v.  Todd  &  Williams,  11 
Heisk.  549.  Tex. — Insurance  Co.  of  N. 
A.  v.  Friedman  Bros.,  74  Tex.  56,  11 
S.  W.  1046;  Harrell  V.  Mexico  Cattle 
Co.,  73  Tex.  612,  11  S.  W.  863;  Gil- 
bert Book  Co.  v.  Pye,  43  Tex.  Civ.  App. 
183,  95  S.  W.  8.  Utah.— -Cole  v.  Utah 
Sugar  Co.,  35  Utah  148,  157,  99  Pac. 
681.  Vt,— Oren  Lyman  &  Co.  v.  Wood, 
42  Vt.  113.  W.  Va  — Pennsylvania  B. 
Co.  v,  Rogers,  52  W.  Va.  450,  44  S.  E. 
300,  62  L.  E.  A.  178. 

If  the  officer  fails  to  inform  the  gar- 
nishee when  and  where  he  is  to  appear 
and  answer  the  interrogatories,  the 
court  acquires  no  jurisdiction  and  the 
judgment  against  the  garnishee  is  void 
and  subject  to  collateral  attack.  How- 
ell v.  Sherwood,  213  Mo.  565,  112  S.  W. 
50. 

Knowledge  of  Writ  Not  Sufficient. 
Harrell  v.  Mexico  Cattle  Co.,  73  Tex. 
612,  11  S.  W.  863. 

94.  Railway  Co.  V.  Brooks,  90  Tenn. 
161,  16  S.  W.  77,  25  Am.  St.  Eep.  673. 
See  also  infra,  X,  L,  2. 

95.  See  Hebel  v.  Amazon  Ins.  Co., 
33  Mich.  400. 

As  Against  the  Principal  Defendant. 
Edgerly  v.  Hale,  71  N.  H.  138,  51  Atl. 
679;  Shelters  v.  Boudreau,  66  N.  H. 
576,  32  Atl.  151;  Nelson  v.  .Sanborn,  64 
N-  H.  310,  &  Atl.  721;  Gilbert  Book  Co. 
s»' 


v.   Pye,   43   Tex.   Civ.  App.   1S3,  95  S. 
W.  8. 

Against  Subsequent  Garnishments. 
U.  S.— Wile  V.  Cohn,  63  Fed.  759/ 
affirmed,  70  Fed.  138,  17  C.  C.  A.  25. 
La. — Schindler  v.  Smith,  Bullins  &  Co., 
18  La.  Ann.  476.  Mass.— Creed  v.  Gil- 
man,  169  Mass.  582,  48  N.  E.  778. 

Can  waive  his  own  rights,  but  not 
those  of  the  defendant.  Nelson  v.  'San- 
born, 64  N.  H.  310,  9  Atl.  721. 

In  Creed  v.  Gilman,  169  Mass.  562,  48 
N.  E.  778,  it  is  intimated,  but  not  de- 
cided, that  acceptance  of  service  may 
be  regarded  as  a  waiver  by  the  trustee 
of  so  much  of  the  process  as  contains  a 
formal  notice  to  appear,  and  that  if 
the  defendant  does  not  object  and  the 
rights  of  third  parties  aTe  not  affected, 
a  voluntary  appearance  and  answer  on 
his  part  should  be  regarded  as  sufficient. 

96.  Cranford  v.  Dunson  &  Bros.  Co., 
1  Ga.  App.  319,  57  S.  E.  1057. 

97.  See  the  statutes  of  the  various 
states,  including  the  following:  Ark. 
Kirby's  Dig.,  §3697.  Colo.— Ann.  Code, 
1910,  §133.  Fla.— Gen.  St.,  1906,  §2133. 
HI.— Hurd's  Eev.  St.  1909,  c.  62,  §2; 
id.  c.  11,  §21.  Ind.— Burns'  Ann.  St. 
1908,  §966.  Kan.— Gen.  St.,  1909,  §6410. 
Ky.— Code,  1906,  §217.  Neb.— Comp. 
St.,  1911,  §6754. 

Time  Within  Which  Return  Must  Be 
Made.— Kan.  Gen.  St.,  1909,  §5824; 
Okla.  Comp.  Laws,  1909,  §5713. 

98.  Gates  v.  Tusten,  89  Mo.  13,  14 
S.  W.  827;  Norvell  v.  Porter,  62  Mo. 
309;  Sun  Mut.  Ins.  Co.  v.  Seeligson  & 
Co.,   59   Tex.   3. 

Immaterial  Variance  in  Name. — Al- 
bany &  Northern  E.  Co.  v.  Dunlap  Hard- 
ware Co.,  8  Ga.  App.  171,  68  S.  E.  868. 

A  return  reciting  that  the  constable 
executed  the  writ  by  summoning  the 
garnishees  and  declaring  to  each  of 
them  that  he  "attached  in  their  hands 
any  money  or  property  or  evidence  of 
debt  belonging  to  defendant,"  etc.,  is 
sufficient.  Godman  v.  Gordan,  61  Mo. 
App.  685,  692. 
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will  be  construed  with  reference  to  the  mandate  of  the  writ."  The 
return  imports  verity  so  long  as  it  is  permitted  to  stand,1  but  it  may 
generally  be  set  aside  when  directly  attacked  on  proof  that  there  was 
in  fact  no  service.2  It  may  also  be  amended  to  conform  to  the  facts 
as  they  actually  occurred.3 

C.  Notice  to  Dependant.  —  Statutes  sometimes  require  a  notice  of 
the  garnishment  proceedings  to  be  served  on  the  principal  defend- 
ant,4 or  that  the  garnishee  summons  be  served  on  him.5  Service  must 
be  made  within  the  time8  and  in  the  manner7  prescribed  by  the 
statute. 


Return  of  "Executed"   Insufficient. 

Boy  v.  Heard  &  Simmons,  38  Miss.  544. 

Return  Should  State  Facts. — Connor 
p.  Pope,  18  Mo.  App.  86. 

It  must  show  '  *  that  the  offieer  declared 
to  the  debtor  of  the  defendant  that  he 
attached  in  Ms  hands  the  debt  due 
from  him  to  the  defendant,  or  so  much 
thereof  as  shall  be  sufficient  to  satisfy 
the  debt,  etc."  Swallow  v.  Duncan  & 
Gregory,  18  Mo.  App.  622;  Connor  v. 
Pope,  18  Mo.  App.  86. 

A  return  "executed  the  within  writ 
by  summoning  C.  as  garnishee"  is  fa- 
tally defective.  Howell  v.  Sherwood, 
242  Mo.  513,  147  S.  W.  810. 

Where  the  garnishee  is  a  corporation 
a  return  that  the  writ  was  executed 
"by  delivering  to  the  within  named 
garnishee  in  person  a  true  copy  of  this 
writ"  is  fatally  defective.  Insurance 
Co.  of  N.  A.  v.  Friedman  Bros.,  74  Tex. 
56,  11  S.  W.  1046. 

99.     Burt  v.  Parish  &  Co.,  0'  Ala.  211. 

1.  Stephens  v.  -Cox,  124  Ala.  44S,  26 
So.  981. 

It  is  conclusive  of  the  fact  of  serv- 
ice. Hite  v.  Fisher,  76  Ind.  231; 
Mound  City  Engraving  'Co.  w.  Mobile  & 
O.  B.  Co.,  146  Mo.  App.  46,3,  124  S.  W. 
37.  But  see  Peterson  v.  Lake  Tetouka 
Park  Co.,  72  Minn.  263,  75  N.  W.  375, 
holding  it  to  be  •prima  facie  evidence. 
See  as  to  the  effect  of  an  officer's 
return,  3  Encyclop.-edia  of  Evidence 
288;  id.,  vol.  11,  p.  721;  id.,  vol.  10,  p. 
748. 

2.  Stephens  v.  Cox,  124  Ala.  448,  26 
So.  961.     See  also  the  title  "Process." 

3.  O'Connell  v.  Ackerman,  62  Md. 
337;  Maze  v.  Griffin,  65  Mo.  App.  377; 
Godrnan  v.  Gordon,  61  Mo.  App.  685 
(after  appeal).  See  also  the  title  "Pro- 
cess.' 

4.  Ala. — See  Georgia  &  A.  By.  ■». 
Stollenwerck,  122  Ala.  539,  25  So.  258. 
la. — Gutsehenritter  r.  Whitmore,  139  N. 
W.  567;   Reed  p.  Bacine  Boat  Co.,  137 
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N.  W.  458,  134  N.  W.  1069;  Union 
County  Inv.  Co.  v.  Messix,  162  Iowa 
412,  132  N.  W.  823;  Smith  Lumber  Co. 
v.  Scott  County  Garbage  Reducing  & 
Fuel  Co.,  149  Iowa  272,  128  N.  W.  389; 
30  L.  B.  A.  (N.  S.)  1184;  Wise  v.  Roths- 
child, 67  Iowa  84,  24  N.  W.  603;  Will- 
iams v.  Williams,  61  Iowa  612,  16  N. 
W.   718. 

The  Object  of  the  Statute.— Williams 
v.  Williams,  61  Iowa  612,  16  1ST.  W. 
718.  See  also  Union  County  Inv.  Oo. 
v.  Messix,  152  Iowa  412,  132  1ST.  W. 
823. 

The  Notice  Is  Not  Jurisdictional. 
Smith  Lumber  Co.  v.  Scott  County  Gar- 
bage Reducing  &  Fuel  Co.,  149  Iowa 
272,  128  N.  W.  389,  30  L.  R.  A.  (N. 
S.)  1184.  But  see  Wile  v.  Cobn,  63 
Fed.  759,  affirmed,  70  Fed.  138,  17  C.  C. 
A.    25. 

In  Nebraska  not  required  in  garnish- 
ment before  judgment.  Reed  v.  Fletch- 
er, 24  Neb.. 435,  39  N.  W.  437. 

May  Be  Ordered  by  Court.— Union 
Pac.  B.  Oo.  v.  Smersh,  22  Neb.  751,  36 
N.  W.  139,  3  Am.  St.  Rep.  290. 

5.  See  the  statutes  of  the  various 
states,  and  the  following:  Kan.^Gen. 
St.,  1909,  §5824.  Mass.— Belknap  v. 
Gibbens,  13  Mete.  471.  Minn.— Web- 
ster Mfg.  Co.  «.  Penrod,  103  Minn.  69, 
114  N.  W.  257.  N.  H.— Edgerly  v.  Hale, 
71  N.  H.  138,  141,  51  Atl.  679.  Wis. 
Smith,  Thorndike  &  Brown  Co.  V.  Mut- 
ual Fire  Ins.  Co.,  110  Wis.  602,  86  N. 
W.  241;  Globe  Milling  Co.  v.  Boyn- 
ton,  87  Wis.  619,  59  N.  W.  132. 

6.  See  the  statutes  of  the  various 
states,  including  the  following.  Ala. 
Code,  1907,  §4305.  la.— See  Kenosha 
Stove  Co.  v.  Shedd,  82  Iowa  540,  48  N. 
W.  933.  Minn.— Rev.  Laws,  1905,  §4231. 
Wis.— St.,  1898,  §2756. 

7.  See  Georgia  &  A.  R.  v.  Stollen- 
werck, 122  Ala.  539,  25  So.  258. 

In  the  Same  Manner  as  a  Summons, 
la,— Code    Supp.,    §3947.     Minn,— Kev. 
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Waiver.  — But  it  is  held  the  defendant  may  waive  such  notice.8 
IX.  EFFECT  OF  GARNISHMENT  AND  RIGHTS  ACQUIRED 
THEREBY.  —  A.  Force  and  Effect  in  General.  —  1.  Garnish- 
ment as  a  Levy  or  Seizure.  —  Garnishment  operates  as  a  levy  upon,9 
and  an  arrest  or  seizure  of,10  the  property  or  debt  in  the  hands  of  the 
garnishee,  which  is  regarded  as  security  or  as  a  trust  fund  for  the  satis- 
faction of  the  plaintiff's  judgment,  should  he  obtain  one.11  Generally 
the  property  or  indebtedness  is  regarded  as  being  in  the  custody  of 
the  law  from  the  time  of  the  service  of  the    garnishment    process,12 


Laws,  1905,  §4231.  N.  H.— Edgerly  v. 
Hale,  71  N.  H.  138,  141,  51  Atl.  679. 
Okla.— Comp.  Laws,  1909,  §5713.  Wis. 
St.,  1898,  §2756. 

8.  Webster  Mfg.  Co.  v.  Penrod,  103 
Minn.  69,  114  N.  W.  257.  _ 

Since  the  notice  is  for  his  benefit,  he 
may  waive  it,  and  does  so  by  voluntar- 
ily appearing  to  the  proceedings.  Ham- 
ilton Buggy  Co.  v.  Iowa  Buggy  Co.,  88 
Iowa  364,  55  N.  W.  496. 

9.  Georgia  &  A.  B.  v.  Stollenwerck, 
122  Ala.  539,  25  So.  258;  Morawetz  v. 
Sun  Ins.  Office,  9'6  Wis.  175,  71  N.  W. 
109,  65  Am.  St.  Eep.  43  (equitable 
levy). 

Constitutes  an  attachment  of  the  de- 
fendant's property  rights  in  the  trus- 
tee's hands.  Edgerly  v.  Hale,  71  N. 
H.  138,  141,  51  Atl.  679;  Corning  r. 
Records,  69  N.  H.  390,  46  Atl.  462,  76 
Am.  St.  Eep.  178;  Nelson  t\  Sanborn, 
64  N.  H.  310,  9  Atl.  721;  Blaisdell  v. 
Ladd,  14  N.  H.  129. 

10.  U.  S.— Harris  v.  Balk,  19-8  V.  S. 
215,  223,  25  Sup.  Ct.  625,  49  L.  ed.  1023, 
reversing  130  N.  C.  381,  41  S.  B.  940; 
North  Chicago  Boiling  Mill  Co.  r.  St. 
Louis  Ore  &  .Steel  Co.,  152  U.  S.  596, 
618,  14  Sup.  Ct.  710,  3«  L.  ed.  565.  Ala. 
Georgia  &'  A.  E.  v.  Stollenwerck,  122 
Ala.  539,  25  So.  258.  Ark.— Johnson  v. 
Foster,  69  Ark.  617,  65  S.  W.  105;  St. 
Louis,  I.  M.  &  S.  E.  Co.  v.  Eiehter,  48 
Ark.  349,  3  S.  W.  56.  Ga.— Western  E. 
E.  v.  Thornton  &  Aeee,  60  Ga.  300.  Ind. 
Bostwick  v.  Bryant,  113  Ind.  448,  16 
N.  E.  378.  la.— Bowen  v.  Port  Huron 
Engine  &  Thresher  Co.,  109  Iowa  255, 
80  N.  W.  345,  77  Am.  St.  Eep.  539,  47 
L.  R.  A.  131.  Me.— Eev.  St.,  c.  88, 
§4;  Mansur  v.  Coffin,  54  Me.  314.  Neb. 
Fanington  v.  P.  E.  Fleming  Com.  Co., 
94  Neb.  108,  142  N.  W.  297;  Campbell 
v.  Nesbitt,  7  Neb.  300.  Ohio.— Secor 
v.  Witter,  39  Ohio  St.  218,  229.  Pa. 
Wiener  t.  American  Ins.  Co.,  224  Pa. 
292,  73  Atl.  443,  23  L.  E.  'A.  (N.  S.) 
593.    E.  I.^Oross  p.  Brown,  Steese  & 


Clarke,  19  E.  I.  220,  232,  33  Atl.  147. 
Term. — State  v.  Linaweaver,  3  Head 
50.  W.  Va. — Pennsylvania  E.  Co.  v. 
Sogers,  52  W.  Va.  450,  44  S.  E.  300, 
62  L.  E.  A.  178. 

"The  legal  operation  and  effect  of 
the  garnishment  proceedings  and  of 
the  final  order  therein  made  was  only 
to  impound  What  was  legally  and  equit- 
ably due  from  the  garnishee  after  the 
adjustment  of  the  claims  between  the 
latter  and  the  principal  debtor  and 
place  it  beyond  the  control  of  the 
debtor  and  subject  to  collection  for  the 
benefit  of  the  attaching  creditor. ' ' 
North  Chicago  Boiling  Mill  Co.  v.  St. 
Louis  Ore  &  Steel  Co.,  152  U.  S.  596, 
618,  14  Snp.  Ct.  710,  38  L.  ed.  565. 

Where  goods  are  attached  by  trustee 
process  "the  attachment  binds  the 
goods  specifically,  ereates  a  lien  upon 
them  of  the  same  nature  and  to  the 
same  extent,  as  an  ordinary  attachment 
on  mesne  process,  although  the  goods 
are  to  stand  charged  in  the  hands  of  the 
trustee,  so  that  the  custody  remains 
with  the  trustee  instead  of  being  taken 
by  the  attaching  officer."  Allen  v. 
Hall,  5  Mete.  (Mass.)  263. 

11.  Conn. — Coit  <v.  Sistare,  85  Conn. 
573,  84  Atl.  119.  Mont. — Perkins  v. 
Guy,  '2  Mont.  15.  Neb.— Northfield 
Knife  Co.  v.  Shapleigh,  24  Neb.  635, 
39  N.  W.  788,  8  Am.  St.  Eep.  224;  Mat- 
hews p.  Smith,  13  Neb.  178,  12  N.  W. 
821 

12.  XT.  S.— Mattingly  v.  Boyd,  20 
How.  128,  15  L.  ed.  845.  Conn.— Coit 
v.  Sistare,  85  Conn.  573,  84  Atl.  119.  111. 
Buckingham  v.  Shoyer,  86  111.  App.  364. 
Mass. — Allen  P.  Hall,  5  Mete.  263. 
Minn. — Cooley  v.  Minnesota  Transfer 
E.  Co.,  53  Minn.  327,  55  N.  W.  141,  39 
Am.  St.  Eep.  609.  Mo.— Letts-Spencer 
Grocery  Co.  v.  Missouri  Pac.  E.  Co., 
138  Mo.  App.  352,  122  S.  W.  10.  Neb. 
Pitkin  v.  Burnham,  62  Neb.  385,  87 
N.  W.  160,  89'  Am.  St.  Eep.  763,  55  L. 
E.   A.   380;    Meyer  v.   Miller,   51   Neb. 
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though  there  is  authority  to  the  contrary.13  The  title  of  the  debtor  is 
divested  only  so  far  as  to  restrain  his  power  to  regain  his  property 
while  it  is  in  the  custody  of  the  garnishee.1*  The  garnishee  has  no 
right  to  dispose  of  the  property  garnished,15  and  is  excused  from 
delivering  or  paying  it  to  the  principal  defendant,16  nor  is  it  subject 
to  levy  and  sale  upon  process  thereafter  isjsued." 

2.  Garnishment  as  a  Lien.  —  Generally  the  service  of  process  of 
garnishment  is  regarded  as  creating  an  inchoate  lien  upon  debts  or 
money  demands  in  favor  of  the  principal  defendant,18  though  some 


620,  71  N.  W.  315;  Grand  Island  Bank- 
ing Co.  v.  Costello,  45  Neb.  119,  63  N. 
W.  376;  Northfield  Knife  Co.  v.  Shap- 
leigh,  24  Neb.  635,  39  N.  W.  788,  8  Am. 
St.  Rep.  224;  Reed  v.  Fletcher,  24  Neb. 
435,  39  N.  W.  437;  Mathews  iw.  Smith, 
13  Neb.  176,  12  N.  W.  881.  Okla. 
Barton  v.  Spencer,  3  Okla.  270,  41  Pac. 
605.  Ore. — Carter  v.  Koshland,  13  Ore. 
615,  12  Pac.  58.  Tenn. — Beaumont  p. 
Eason,  12  Heisk.  417;  State  v.  Lina- 
weaver,  3  Head  50.  Tex. — Pock©  v. 
Blum,  82  Tex.  436,  17  S.  W.  770.  Vt. 
Lyman  v.  Orr,  26  Vt.  119. 

"His  appearance  and  answer  places 
the  fund  in  his  hands  in  eustodia  legis. ' ' 
Lackett  <v.  Bumbaugh,  45  Fed.  23. 

The  garnishee  acquires  a  special  prop- 
erty in  the  debt  or  effects  (Beaumont 
v.  Eason,  1.2  Heisk.  [Tenn.]  417),  and 
holds  them  under  the  control  of,  and 
as  the  agent  of,  the  court.  Bucking- 
ham v.  Shoyer,  8©  111.  App.  364;  Beau- 
mont v.  Eason,  12  Heisk.   (Tenn.)   417. 

13.  Bigelow  1>.  Andress,  31  111.  322; 
McGarry  v.  Lewis  Coal  Co.,  93  Mo.  237, 
6  6.  W.  81,  3  Am.  St.  Bep.  522. 

14.  Beaumont  v.  Eason,  12  Heisk. 
(Tenn.)   417. 

15.  See  infra,  IX,  G. 

16.  Ark. — North  State  Fire  Ins.  Co. 
V.  Dillard,  88  Ark.  473,  115  S.  W.  164. 
Minn. — Oooley  v.  Minnesota  Transfer 
B.  Co.,  53  Minn.  327,  55  N.  W.  141,  39 
Am.  St.  Bep.  609.  N.  H.— Bufford  v. 
Sides,  42  N.  H.  495;  Walcofct  v.  Keith, 
22  N.  H.  196. 

Waiver. — Such  power  or  right  is  per- 
sonal to  trustee  himself,  and  he  may 
relinquish  or  waive  it,  and  does  so 
by  delivering  the  property  to  the  de- 
fendant or  those  claiming  under  him. 
Bufford  v.  Sides,  42  N.  H.  495;  Walcott 
v.  Keith,  22  N.  H.  106. 

17.  Neb.— Pitkin  v.  Burnham,  62 
Neb.  385,  87  N.  W.  160,  89  Am.  St.  Rep. 
7©3,  55  L.  B.  A.  280;  Grand  Island 
Banking  Co.  v.  Costello,  45  Neb.  119, 
63  N.  W.  376;  Northfield  Knife  Co.  V. 
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Shapleigh,  24  Neb.  635,  39  N.  W.  788, 
8  Am.  St.  Bep.  224.  Okla.— Barton  v. 
Speneer,  3  Okla.  270,  41  Pac.  605.  Tex. 
Focke  V.  Blum,  82  Tex.  436,  17  S.  W. 
770. 

Persons  who,  with  full  knowledge  of 
the  garnishment,  wrongfully  seize  the 
property  by  attachment  and  convert 
the  same  to  their  own  use  are  liable  to 
the  garnishing  creditor  for  the  amount 
he  would  have  realized  therefrom. 
Focke  V.  Blum,  82  Tex.  436,  17  S.  W. 
770. 

18.  T/.  S.— Harris  v.  Balk,  198  U.  S. 
215  223,  26  Sup.  Ct.  625,  49  L.  ed.  1023; 
Wallace  v.  McConnell,  13  Pet.  136,  151, 
10  L.  ed.  95.  Ala.— Nathan  v.  St.  John, 
146  Ala.  596,  40  So.  970;  White  v.  Simp- 
son, 107  Ala.  ,386,  18  So.  151;  Calhoun 
v.  Whittle,  56  Ala.  138;  Cottrell  v.  Var- 
num,  5  Ala.  229,  39  Am.  Dec.  323.  Ark 
St.  Louis  S.  W.  E.  Co.  V.  Vanderberg, 
91  Ark.  252,  120  S.  W.  993;  Johnson 
v.  Foster,  69  Ark.  617,  65  S.  W.  105; 
Adams  v.  Penzell  &  Co.,  40  Ark.  531; 
Martin  v.  Foreman,  18  Ark.  249.  CaL 
Kimball  v.  Richardson-Kimball  Co.,  Ill 
Cal.  386,  43  Pac.  1111.  Kan.— Davis  , 
Mill  Co.  v.  Bangs,  6  Kan.  'App.  38,  49 
Pac,  628.  Ky.— Bell  v.  Wood,  87  Ky. 
56,  7  S.  W.  550.  But  see  Wolf  v.  Tap- 
pan  &  Co.,  5  Dana  361.  Md  — Busch- 
man  v.  Hanna,  72  Md.  1,  18  Atl.  962; 
Thomas  v.  Brown,  67  Md.  512,  10  Atl. 
713;  Cooke  v.  Cooke,  43  Md.  522.  Minn. 
Wunderlieh  *.  Merchants  Nat.  Bank, 
109  Minn.  466,  124  N.  W.  223,  134  Am. 
St.  Bep.  786,  27  L.  B.  A.  (N.  S.)  811; 
Pitzl  •».  Winter,  96  Minn.  499,  105  N. 
W.  673,  5  L.  B.  A.  (N.  S.)  1009.  Neb. 
Pitkin  v.  Burnham,  62  Neb.  385,  87  N. 
W.  160,  89  Am.  St.  Bep.  763,  55  L.  E. 
A.  280;  Meyer  <v.  Miller,  51  Neb.  620, 
71  N.  W.  &15;  Northfield  Knife  Co.  ». 
Shapleigh,  24  Neb.  635,  39  N.  W.  788, 
8  Am.  St.  Rep.  224;  Eeed  v.  JNetcner, 
24  Neb.  435,  39  N.  W.  437;  Mathews  v. 
Smith,  13  Neb.  178,  12  N.  W.  821.  N.  J. 
Outcalt  v.  Durling,  25  N.  J.  L.  «i. 
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courts  hold  to  the  contrary.19  There  is  a  conflict  of  authority  as  to 
whether  garnishment  creates  a  lien  on  specific  personal  property  be- 
longing to  the  defendant  in  the  hands  of  the  garnishee.20  Some  courts 
hold  that  it  creates  a  lien,21  or  a  quasi  lien,22  while  others  hold  that  it 
creates  no  lien  on  such  property,  but  merely  a  right  to  hold  the  gar- 
nishee personally  responsible  therefor.23    Where  one  is  summoned  in- 


N.  D.— Mahon  v.  Fansett,  17  N.  D.  104, 
115  N.  W.  79.  Pa. — Wiener  v.  Ameri- 
can Ids.  Co.,  224  Pa.  292,  73  Atl.  443, 
23  L.  K.  A.  (N.  S.)  593.  E.  I.— Cross 
V.  Brown,  Steese  &  Clarke,  19  E.  I.  220, 
232,  33  Atl.  147.  S.  C— Burrell  v.  Let- 
son,  1  Strobh.  239.  Term. — Irvine  <c. 
Dean,  93  Tenn.  346,  27  S.  W.  666; 
Beaumont  v.  Eason,  12  Heisk.  417.  Tex. 
Thomson  v.  Findlater  Hardware  Co. 
(Tex.  Oiv.  App.),  156  S.  W.  301;  Wil- 
son Hardware  Co.  v.  Duff,  54  Tex.  Civ. 
App.  285,  117  S.  W.  440.  Utah.— Bris- 
tol v.  Brent,  38  Utah  58,  72,  110  Pae. 
356. 

A  creditor  of  a  lessee  of  land  attach- 
ing the  proceeds  of  a  sale  of  a  crop 
grown  thereon  after  the  removal  of  the 
crop  from  the  land  acquires  a  lien  su- 
perior to  the  rights  of  a  mortgagee  of 
the  growing  crop.  Gates  v.  Tom  Quong, 
3  Cal.  App.  443,  85  Pac.  662. 

It  Does  Not  Create  an  Absolute 
lien. — Lindskog  v.  Schouweiter,  12  S. 
D.  176,  80  N.  W.  190.  See  also  In  re 
Eansford,  194  Fed.  658,  115  C.  C.  A. 
560. 

Not  a  Specific  Lien. — By  the  garnish- 
ment of  a  debt  the  plaintiff  acquires 
an  inchoate  ri^ht  to  a  lien,  though  not 
a  speeific  lien.  Montana  Nat.  Bank  v. 
•Merchants'  Nat.  Bank,  19  Mont.  586, 
49  Pac.  149,  61  Am.  St.  Eep.  532. 

The  lien  does  not  follow  the  money 
into  the  hands  of  one  to  whom  the  gar- 
nishee has  unlawfully  paid  it  after 
service  of  the  garnishment.  Wilson 
Hardware  Co.  v.  Duff,  54  Tex.  Civ.  App. 
285,  117  S.  W.  440. 

19.  McElwee  v.  Wdlce,  80  HI.  App. 
338;  Hulley  v.  Chedic,  22  Nev.  127,  36 
Pac.  783,  53  Am.  St.  Rep.  729. 

It  does  not  establish  a  lien  upon  the 
money  in  the  hands  of  the  garnishee, 
but  creates  a  personal  liability  only  to 
respond  to  any  judgment  that  may  be 
recovered  against  such  defendant  to 
the  extent  of  the  debt  due  the  latter. 
Barr  v.  Warner,  38  Ore.  109,  62  Pac. 

20.  See  Hulley  v.  Chedic,  2-2  Nev. 
127,  36  Pac.  783,  58  Am.  St.  Eep.  729. 


21.  Cal. — Kimball  v.  Eichardson- 
Kiroball  Co.,  Ill  Cal.  386,  43  Pac.  1111. 
Neb. — Hargreaves  v.  Tennis,  63  Neb. 
356,  88  N.  W.  486.  Okla.— Barton  v. 
Spencer,  3  Okla.  270,  41  Pac.  605.  Ore. 
Barr  v.  Warner,  38  Ore.  109,  62  Pac. 
899. 

Nature  of  Lien. — "Garnishment  does 
not  create  a  lien  upon  effects  or  cred- 
its in  the  same  sense  that  attachment 
by  direct  seizure  creates  a  lien  upon 
property,  but  it  does  create  a  lien  of 
such  a  character  that,  so  long  as  it  con- 
tinues and  the  garnishee  seeksi  to  pre- 
serve his  own  rights,  he  cannot  pay  to 
the  principal  defendant,  nor  can  the 
principal  defendant  collect  his  debt 
from  him."  In  re  Eansford,  194  Fed. 
658,  115  C.  C.  A.  560. 

Protection  and  Enforcement  of  Lien. 
The  creditor  who  has  acquired  an  equit- 
able lien  by  garnishment  may  bring  the 
same  proceedings  to  protect  and  en- 
force the  same  as  an  attaching  creditor 
or  other  lien  holder  might  maintain. 
Hargreaves  v.  Tennis,  63  Neb.  356,  88 
N.  W.  486.  The  lien  may  be  enforced 
by  bill  in  equity  in  proper  ease.  Farm- 
ers &  Merchants  Nat.  Bank  v.  Mosher, 
G8  Neb.  713,  94  N.  W.  1003,  100  N.  W. 
133.  A  suit  in  equity  to  set  aside  a 
fraudulent  transfer  and  reach  the 
goods  or  their  value.  Such  a  suit  is 
in  the  nature  of  a  creditor's  bill.  Har- 
greaves v.  Tennis,  63  Neb.  356,  88  N.  W. 
486. 

22.  Focke  v.  Blum,  82  Tex.  436,  17 
S.  W.  770;  Harrell  v.  Mexico  Cattle 
Co.,  73  Tex.  612,  11  S.  W.  863;  Arm- 
strong Co.  v.  Elbert,  14  Tex.  Civ.  App. 
141,  36  S.  W.  139. 

23.  TT.  S.— Maish  v.  Bird,  48  Fed. 
607.  Cal. — Johnson  v.  Gorham,  6  CaL 
195,  65  Am.  Dec.  501.  111. — Bigelow  v. 
Andress,  31  111.  322,  approved  in  De- 
troit Copper  &  Brass  Boiling  Mills  V. 
Ledwidge,  162  111.  305,  44  N.  E.  751; 
London  Guar.  &  Ace.  Co.  v.  Mossness, 
108  111.  App.  440.  la. — Bowen  v.  Port 
Huron  Engine  &  Thresher  Co.,  109 
Iowa  255,  80  N.  W.  345,  77  Am.  St.  Eep. 
539,  47  L.  E.  A.  131;  Toledo  Sav.  Bank 
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dividually,  no  lien  attaches  to  property  held  by  him  in  a  representative 
capacity.24  If  a  lien  is  created,  it  is  inchoate  merely,  and  can  be  per- 
fected only  by  the  recovery  of  a  judgment.25 

Waiver  of  Lien.  —  It  has  been  held  that  the  lien  is  not  waived  by 
taking  a  void  personal  judgment  against  the  principal  defendant,28 
nor  by  taking  a  general  money  judgment  and  issuing  execution,  which 
is  returned  unsatisfied,27  nor  by  failing  to  take  an  order  requiring 
the  garnishee  to  deliver  the  property  held  by  him  into  court,  where 
he  denies  that  he  holds  any,28  nor  by  permitting  the  principal  de- 
fendant to  retain  the  amount  due  him  out  of  money  collected  by  him 
as  an  agent  of  the  garnishee.29 

3.  Effect  of  Subsequent  Acts  of  Garnishee  or  Defendant.  —  The 
lien  acquired  by  the  service  of  the  process  of  garnishment  cannot  be 
affected  in  any  way  by  any  subsequent  arrangement  or  transaction 
between  the  garnishee  and  the  principal  defendant,30  nor  by  any  act 
of  either.31 

B.  Rights  Acquired  by  the  Plaintiff.  —  In  General.  —  As  a  gen- 
eral rule  the  effect  of  the  garnishment  is  to  substitute  the  plaintiff 
for  the  principal  defendant  in  the  enforcement  of  any  liability  against 


v.  Johnston,  94  Iowa  212,  62  N.  W. 
748;  Citizens'  State  Bank  v.  Council 
Bluffs  Fuel  Co.,  89  Iowa  618,  57  N.  W. 
444;  McConnell  v.  Denham,  72  Iowa  494, 
34  N.  W.  298;  Mooar  v.  Walker,  46 
Iowa  164.  And  see  Gilmore  v.  Colin, 
102  Iowa  264,  71  N.  W.  244.  Mo.— Cal- 
umet Paper  Co.  v.  Haskell  Show  Print- 
ing Co.,  144  Mo.  331,  45  ,S.  W.  1115,  66 
Am.  St.  Eep.  425;  McGarry  >!?.  Lewis 
Coal  Co.,  93  Mo.  237,  6  S.  W.  81,  3  Am. 
St.  Eep.  522;  Marceline  State  Bank 
v.  Smith,  122  Mo.  App.  61,  9«  S.  W. 
104;  Bodge  v.  Knapp,  112  Mo.  Ap.p. 
513,  87  S.  W.  47.  See  also  Marx  v. 
Hart,  166  Mo.  503,  66  S.  W.  260,  89  Am. 
St.  Pep.  715.  Mont. — See  Montana 
Nat.  Bank  v.  Merchants  Nat.  Bank,  19 
Mont.  586,  49  Pae.  149,  61  Am.  St. 
Eep.  532  and  Wilson  v.  Harris,  21  Mont. 
374,  390,  54  Pae.  46.  N.  H.— White  v. 
Fernald-Woodward  Co.,  76  N.  H.  83, 
79  Atl.  646;  McGreenery  V.  Murphy, 
76  N.  H.  338,  82  Atl.  720,  39  L.  E.  A. 
(N.  S.)  374;  Corning  v.  Eeeords,  69 
N.  H.  390,  46  Atl.  462,  76  Am.  St.  Eep. 
178;  Bufford  v.  Sides,  42  N.  H.  495; 
Walcott  v.  Keith,  22  N.  H.  196. 

Property  in  Hands  of  Fraudulent  As- 
signee.— Wyman  v.  Jensen,  26  Mont. 
227,  236,  67  Pae.  114;  Wilson  v.  Harris, 
21  Mont.  374,  54  Pae.  4?6.  But  see 
change  in  the  law  made  by  Eev.  Codes, 
1907,   §6602,   suM.   3. 

24.  Esrs.  of  Tillinghast  V.  Johnson, 
5  Ala.  514. 
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25.  Cole  v.  Cunningham,  133  U.  S. 
107,  116,  10  Sup.  Ct.  269,  33  L.  ed.  538; 
In  re  Eansford,  194  Fed.  658,  115  C.  C. 
A.  560;  Pitzl  v.  Winter,  96  Minn.  499, 
105  N.  W.  673,  5  L.  E.  A.  (N.  S.)  1009. 

26..  Goodwin  v.  Claytor,  137  N.  C. 
224,  49  S.  E.  173,  107  Am.  St.  Eep.  479, 
67  L.  E.  A.  209. 

27.  Farmers'  &  Merchants'  Nat. 
Bank  v.  Mosher,  68  Neb.  713,  94  N.  W. 
1003,  100  N.  W.  133. 

28.  Farmers  &  Merchants  Nat.  Bank 
v.  Mosher,  68  Neb.  713,  94  N.  W.  1003, 
100   N.  W.   133. 

29.  Montgomery  Candy  Oo.  v.  Wer-  . 
tiheimerJ&warts  Shoe  Co.,  2  Ala.  App. 
403,  57  So.  54. 

30.  Ala. — Nathan  v.  St.  John,  146 
Ala.  596,  40  So.  970;  White  v.  Simp- 
son, 107  Ala.  3816,  18  So.  151;  Archer  ». 
People's  Sav.  Bank,  88  Ala.  249,  7  So. 
53;  Cottrell  i).  Varnum,  5  Ala.  229,  39 
Am.  Dec.  323.  Ark.— Martin  v.  Fore- 
man, 18  Ark.  249.  Ky.— Bell  ■».  Wood, 
87  Ky.  56,  7  S.  W.  550.  Md.— Farley 
v.  Colver,  113  Md.  379,  77  Atl.  5S9.  Mo. 
Bambrick  v.  Bambrick  Bros.  Const  Co., 
152  Mo.  App.  69,  132  S.  W.  322.  Neb. 
Chamberlain  Banking  House  v.  Keli- 
ance  Ins.  Co.,  59  Neb.  195,  80  N.  W. 
822.  N.  H.— Bufford  v.  Sides,  42  N.  H. 
495.  „ 

31.  Ala,— White  v.  Simpson,  107  Ala. 
386,  18  So.  151;  Cottrell  v.  Varnum,  5 
Ala.  229,  39  Am.  Dec.  323.  See  Jordan 
V,  Bice,  151  Ala.  523,  44  So.  M    "  °" 
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the  garnishee.32  In  some  jurisdictions  it  is  held  that  garnishment 
operates  as  an  assignment  to  the  garnishing  creditor  of  the  debt  due 
from  the  garnishee  to  the  principal  defendant,33  while  other  courts 
hold  to  the  contrary.3- 

The  plaintiff  stands  in  the  principal  defendant's  shoes,36  and  ac- 
quires exactly  the  same  rights  as  the  latter  had  against  the  garnishee.36 


Perry  %'.  Blfttch,  2  Kan.  App.  522,  43 
Pae.  989.  Md.— Farley  v.  Colver,  113 
Md.  379,  77  Atl.  589.  Mass.— Godfrey 
«.  Maeomber,  128  Mass.  188.  Mo. 
Loomis  v.  Shriner  (Mo.  App.),  145  S. 
W.  S65.  N.  H.— Bufford  v.  Sides,  42  N. 
H.  495.  '  Wis. — McCown  v.  Eussell,  84 
Wis.  122,  54  N.  W.  31. 

Where  the  payee  of  a  note  is  gar- 
nished, the  lien  so  acquired  is  not  de- 
feated by  a  subsequent  transfer  there- 
of after  maturity.  Smith  v.  Butler,  72 
Ark.  350,  80  S.  W.  580. 

32.  U.  S.— Wile  v.  Colin,  63  Fed. 
759,  afrmed,  70  Fed.  138,  17  C.  C.  A. 
25.  Ala.— Nathan  v.  St.  John,  146  Ala. 
596,  40  So.  970.  Cal  — Finch  v.  Finch, 
12  Cal.  App.  274,  107  Pac.  594,  598.  El. 
Lancashire  Ins.  Co.  v.  Corbetts,  165  111. 
592,  46  N.  E.  631,  56  Am.  St.  Eep.  2.75, 
36  L.  E.  A.  640.  la. — Daniels  &  Co.  v. 
Clark,  38  Iowa  556.  Kan. — Madden  v. 
Union  Pac.  E.  Co.,  89  Kan.  282,  131 
Pac.  552;  Eock  Island  Lumb.  &  Mfg. 
Co.  v.  Equitable  Tr.  &  Inv.  Co.,  54  Kan. 
124,  37  Pac.  983;  Burlington  &  M.  E 
Co.  v.  Thompson,  31  Kan.  180,  196,  1 
Pac.  €22,  47  Am.  Eep.  497;  Phelps  v. 
Atchison,  T.  &  S.  F.  E.  Co.,  28  Kan. 
165;  Davis  Mill  Co.  v.  Bangs,  6  Kan. 
App.  38,  49  Pae.  628.  E.  I.— Cross  v. 
Brown,  Steese  &  Clarke,  19  E.  I.  220, 
33  Atl.  147.  Vt.— Busted  v.  Stone,  69 
Vt.  149,  37  Atl.  253. 

33.  U.  S.— Fidelity  Trust  Co.  v.  New 
York  Finance  Co.,  125  Fed.  275,  60  C. 
C.  A.  189.  Mass.— Strong  v.  Smith,  1 
Mete.  476.  To  the  same  effect,  Wheeler 
v.  Bowen,  20  Pick.  563.  Neb.— Cham- 
berlain Bkg.  House  v.  Beliance  Ins.  Co., 
59  Neb.  195,  80  N.  W.  822.  Pa.— Gir- 
ard  Fire  &  M.  Ins.  Co.  v.  Field,  45  Pa. 
129. 

34.  North  Chicago  Eolling  Mill  Co.  v. 
St.  Louis  Ore  &  Steel  Co.,  152  U.  S. 
596,  618,'  14  .Sup.  Ct.  7a0,  38  L.  ed. 
565;  Allen  v.  Aetna  Life  Ins.  Co.,  145 
Fed.  881,  76  C.  C.  A.  265,  7  I*  E.  A. 
(N.  S.)  958. 

It  does  not  create  the  relation  of 
creditor  and  debtor  between  the  gar- 
nishor and  garnishee.  North  Chicago 
Boiling  Mill  Co.   v.   St.   Louis   Cre   & 


Steel  Co.,  152  IT.  S.  596,  Slfy  14  Sup. 
Ct.  710,  38  L.  ed.  565. 

35.  U.  S. — North  Chicago  Eolling 
Mill  Co.  v.  St.  Louis  Ore  &  Steel  Co., 
152  U.  S.  596,  619,  14  Sup.  Ct.  710,  38 
L.  ed.  565;  Fidelity  Tr.  'Co.  v.  New 
York  Finance  Co.,  125  Fed.  276,  60  C. 
C.  A.  189.  Cal.— John  M.  C.  Marble 
Co.  v.  Merchant's  Nat.  Bank,  15  Cal. 
App.  347,  115  Pae.  59.  Fla.— Howe  v. 
Hyer,  36  Fla.  12,  17  So.  925.  G%. 
Holmes  &  Co.  v.  Pope  &  Fleming,  1  Ga. 
App.  338,  58  S.  E.  281.  HI.— Bank  of 
Commerce  v.  Franklin,  90  111.  App.  91. 
Ky.— Millett  v.  Smith,  138  Ky.  408,  128 
S.  W.  312.  Mo.— Schubert  v.  Herz- 
berg,  65  Mo.  App.  578;  Eeinhart  v.  Em- 
pire Soap  Co.,  33  Mo.  App.  24.  Nev. 
McKelvey  v.  Crockett,  18  Nev.  238,  2 
Pae.  386.  Ore.— Graf  v.  Wilson,  62  Ore. 
476,  125  Pac.  1005;  Keene  v.  Smith,  44 
Ore.  525,  75  Pac.  1065;  Burns  v.  Payne, 
31  Ore.  100,  49  Pac.  884;  Case  v.  Noyes, 
16  Ore.  329,  19  Pac.  104.  Tex.— Buch- 
anan v.  Spencer  Lumber  Co.  (Tex.  Civ. 
App.),  134  S.  W.  292.  Vt.— Lyman  v. 
Orr,  26  Vt.  119.  W.  Va.— Webst'er  Wag- 
on Co.  v.  Home  Ins.  Co.,  27  W.  Va.  314. 
Wis. — Morawetz  <v.  Sun  Ins.  Office,  96 
Wis.  175,  71  N.  W.  109,  65  Am.  St.  Eep. 
43. 

36.  IT.  S—  North  Chicago  Eolling 
Mill  Co.  v.  St.  Louis  OTe  &  Steel  Co., 
152  U.  S.  596,  619,  14  Sup.  Ct.  710,  38 
L.  ed.  565.  Ala. — Garrett  v.  Mayfield 
Woolen  Mills,  153  Ala.  602,  44.  So.  1026. 
Colo. — West  v.  Hanson  Produce  Co.,  6 
Colo.  App.  467,  41  Pac.  829.  Conn. 
Harris  v.  Phoenix  Ins.  Co.,  35  Conn. 
310.  Del. — Netter  v.  Stoeckle,  4  Penne. 
345,  59  Atl.  604.  Fla.— Howe  v. 
Hyer,  36  Fla.  12,  17  So.  925.  la. 
What  Cheer  Sav.  Bank  <o.  Mowery,  149, 
Iowa  114,  128  N.  W.  7;  Bowen  v.  Port 
Huron  Engine  &  Thresher  Co.',  109 
Iowa  255,  80  N.  W.  345,  77  Am.  St. 
Eep.  539,  47  L.  E.  A.  131.  Kan.— Bur- 
lington &  M.  E.  E.  Co.  v.  Thompson,  31 
Kan.  180,  196,  1  Pac.  622,  47  Am.  Eep. 
497.  Ky.— Millett  v.  Swift,  138  Ky.  408, 
128  S.  W.  312.  Md.— Farley  v.  Colver, 
113  Md.  379,  77  Atl.  589;  Albert  v.  Al- 
bert, 78  Md.  338,  28  Atl.  388;  Odendhal 
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He  acquires  all  of  the  principal  defendant's  rights,37  and  all  of  his 
remedies38  against  the  garnishee. 

•On  the  other  hand  he  is  in  no  better  position,39  and  has  no  other  or 
greater  right.40  He  must  prove  the  indebtedness  of  the  garnishee  to 
the  defendant  in  the  same  manner  that  the  latter  would  have  been 


v.  Devlin,  48  Md.  439;  Myer  v.  Liver- 
pool, L.  &  G.  Ins.  Co.,  40  Md.  595.  Miss. 
Shuler  v.  Murphy,  91  Miss.  518,  44  So. 
810',  124  Am.  St.  Rep.  708,  14  L.  E.  A. 
(N.  S.)  333.  Mo.— Stevenson  v.  McFar- 
land,  162  Mo.  1-59,  62  S.  W.  695.  Neb. 
•Campbell  v.  Nesbitt,  7  Neb.  300.  N.  H. 
Libby  v.  Mt.  Monadnock  Mineral  Spring 
&  L.  Co.,  67  N.  H.  5817,  32  Atl.  772. 
N.  C— Goodwin  v.  Claytor,  137  N.  C. 
224,  49  S.  E.  173,  107  Am.  St.  Eep.  479, 
67  L.  E.  A.  209.  Ohio. — Buckeye  Pipe 
Line  Co.  v.  Fee,  62  Ohio  St.  543,  57 
N.  E.  446,  78  Am.  St.  Eep.  743;  Squaif 
&  McDonald  v.  Shea,  26  Ohio  St.  645; 
City  of  Newark  v.  Funk  &  Bros.,  15 
Ohio  St.  462.  Okla.— Market  Nat.  Bank 
v.  Raspberry,  34  Okla.  243,  124  Pac. 
758.  Ore. — Caldwell  Banking  &  Trust 
Co.  v.  Porter,  52  Ore.  318,  95  Pac.  1, 
97  Pae.  541;  Burns  v.  Payne,  31  Ore. 
100,  49  Pac.  884;  Case  v.  Noyes,  16  Ore. 
329,  19  Pac.  104.  Pa.— Somerset  Coal 
Co.  v.  Diamond  State  Steel  Co.,  224  Pa. 
217,  73  Atl.  442,  132  Am.  St.  Rep.  775; 
Willis  v.  Curtze,  203  Pa.  Ill,  52  Atl. 
5,  quoted  with  approval  in  Reichner  v. 
Reichner,  237  Pa.  540,  85  Atl.  877. 
Term. — State  v.  Linaweaver,  3  Head 
50.  Vt.— Hoyt  V.  Christie,  51  Vt.  48. 
Wyo.— Hudson  Coal  Co.  <o.  Hauf,  18 
Wyo.  425,  109  Pac.  21. 

37.  U.  S. — McLaughlin  v.  Swann,  18 
How.  217,  222,  15  L.  ed.  357.  Ala. 
Nathan  p.  St.  John,  14,6  Ala.  596,  40 
So.  970.  Ky. — Buckwalter  v.  Bradley, 
31  Ky.  L.  Eep.  1177,  104  S.  W.  970. 
Neb. — Chamberlain  Banking  House  v. 
Eeliance  Ins.  Co.,  59  Neb.  195,  80  N. 
W.  822.  Wis. — Morawetz  v.  Sun  Ins. 
Office,  96  Wis.  17'5j  71  N.  W.  109,  65  Am. 
St.  Eep.  43. 

38.  Jones  v.  Langhorae.  19  Colo.  206. 
'34  Pac.  997. 

39.  U.  S. — Allen-West  Commission 
Co.  v.  Grumbles,  161  Eed.  461.  Conn. 
Harris  v.  Phoenix  Ins.  Co.,  36  Conn. 
310.  Del. — Rumford  v.  Goodlevege,  8.6 
Atl.  103;  Netter  v.  Stoeckle,  4  Penne. 
345,  56  Atl.  604.  HI.— Wohlford  v.  Wa- 
bash Coal  Co.,  164  111.  App.  185.  Kan. 
Kansas  Inv.  Co.  v.  Jones,  2  Kan.  App. 
638,  42  Pac.  935.  Md.— Leppoc  v.  Na- 
tional Union  Bank,  32  Md.  136.   Minn. 
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Wmnderlich  <d.   Merchants  Nat.  Bank, 
109  Minn.  468',  124  N.  W.  223,  134  Am. 
St.  Eep.  788,  27  L.  E.  A.  (N.  S.)  811; 
Bacon  v.  Felthous,  103  Minn.  387,  115 
N.  W.  205.  Mo. — Stevenson  v.  McFar- 
land,  162  Mo.  159,  62  S.  W.  696;  Smith- 
Premier   Typewriter    Co.    v.    National 
Cash  Register  Co.,  156  Mo.  App.  98, 135 
S.  W.  992;   Wheless  v.  Meyer-Schmidt 
Grocer  Co.,  140  Mo.  App.  572,  120  S.  W. 
708.     Mont.— Cowell  v.  May,  26  Mont. 
163,  66  Pac.  843.     N.  J.— Lomerson  v. 
Huffman,  25  N.  J.  L.  625,  reversing  21 
N.  J.  L.  674.     Ohio.— Milligan  v.  Ply- 
mouth State  Bank,  4  Ohio  C.  C.  (N.  S.) 
585.    Okla. — Market  Nat.  Bank  v.  Rasp- 
berry, 34  Okla.  243,  124  Pac.  758.    Pa. 
Reichner  v.  Eeiehner,  237  Pa.  540,  85 
Atl.  8717;  Willis  v.  Curtze,  203  Pa.  Ill, 
52  Atl.  5;  Noble  v.  Thompson  Oil  Co., 
79    Pa.    354,    21    Am.   Eep.   66.     E.  I. 
Johnson  v.  Healey,  85  Atl.  938;  H.  A. 
Grimwood  Co.  v.  Capitol  Hill  Bldg.  & 
Const.    Co.,   28   E.   I.   32,   65  Atl.  304; 
Cross  v.  Brown,  Steese  &  Clarke,  19  R. 
I.  220,  238,  33  Atl.  147;  Brown  v.  Col- 
lins, 18  E.  I.  242,  27  Atl.  329;  Waldron 
v.  Wilcox,  13  E.  I.  518;  Smith  v.  Mil- 
lett,   11   R.   I.   528.     Tenn.—Hinkle  v. 
Currin,   2   Humph.   137.     Wis.— Stadler 
v.  Smith,  102  Wis.  298,  78  N.  W.  420. 
40.     U.    S.— Norfh    Chicago    Rolling 
Mill  Co.  v.  St.  Louis  Ore  &  Steel  Co., 
152  IT.  S.  596,  619,  14  Sup.  Ot.  710,  38 
L.   ed.   565;   Allen  w.  Aetna  Life  Ins. 
Co.,  145  Fed.  881,  76  C.  C.  A.  265,  7 
L.  E.  A.    (N.   S.)   958;  Fidelity  Trust 
Co.  v.  New  York  Finance  Co.,  125  Fed. 
275,  60  C.  C.  A.  189;  Wile  v.  Cohn,  63 
Fed.   759,  affirmed,  70  Fed.  138,  17  C. 
C.  A.  25;  Lackett  v.  Eumbangh,  45  Fed. 
23.     Ala.— Alexander  v.  Pollock  &  Oo, 
72  Ala.  137.     Oal.— John  M.  C.  Marble 
Co.  v.  Merchant's  Nat.  Bank,  15  Cal. 
App.  347,  115  Pac.  59.    Ga.— Southern 
Flour  &  Grain  Co.  v.  Northern  Pac.  E. 
Co.,  127  Ga.  626,  56  S.  B.  742,  119  Am. 
St.  Eep.  356,  9  L.  E.  A.  (N.  S.)  858; 
Butler  v.  Billups,  101  Ga.  102,  28  6.  a. 
615;  Singer  Sewing  Mach.  Co.  V.  South- 
ern Grocery  Co.,  2  Ga.  App.  545,  f  »• 
E.  473.     111.— Parmlee  v.  Price,  208  iu. 
544,    70   N.    E.    725,   affirming  105  111. 
App.    271;    Siegel,    Cooper    &   Co.   v. 


GARNISHMENT 


505 


required  to  prove  it  had  he  sued  the  garnishee  therefor,41  is  liable  to 
be  met  by  any  defense  which  the  garnishee  might  have  interposed 
in  an  action  against  him  by  the  principal  defendant,42  and   is   not 


Schueck,  167  HI.  522,  47  N.  E.  855,  59 
Am.  St.  Rep.  309,  reversing  67  111.  App. 
602;  Ryan  v.  Kimberly,  118  111.  App. 
361;  Bank  of  Commerce  v.  Franklin,  90 
HI.  App.  91.  la/. — Bank  of  Hinton  v. 
Swan,  137  N.  W.  1033;  Smith  Lumber 
Co.  v.  Scott  County  Garbage  Reducing 
&  Fuel  Co.,  149  Iowa  272,  128  N.  W. 
3*9,  30  L.  R.  A.  (N.  S.)  1184;  Munson 
v.  Mabon,  135  Iowa  335,  112  N.  W.  775; 
Packer  v.  CraTy,  121  Iowa  388,  96  N. 
W.  870.  Kan. — Rack  Island  Lumber  & 
Mfg.  Co.  V.  Equitable  Trust  &  Inv.  Co., 
54  Kan.  124,  37  Pac.  983;  Phelps  v. 
Atchison,  T.  &  S.  P.  R.  Co.,  28  Kan. 
165;  Davis  Mill  Co.  v.  Bangs,  6  Kan. 
App.  38,  49  Pae.  628.  Ky. — Murphy  v. 
Whitesides,  28   Ky.   L.   Rep.   1108,    92 

S.  W.  5.    La Katz  &  Barnett  v.  Sors- 

by,  34  La.  Ann.  588.  Mass. — Guptill  v. 
Ayer,  149  Mass.  49,  20  N.  E.  449; 
Strong  v.  Smith,  1  Mete.  476.  Mich. 
Clay  Lumber  Co.  v.  Hart's  Branch  Lum- 
ber Co.,  174  Mich.  613,  140  N.  W.  912. 
Minn. — Wunderlich  •».  Merchants  Nat. 
Bank,  109  Minn.  498,  124  N.  W.  223, 
134  Am.  St.  Rep.  788  27  L.  R.  A.  (N. 
S.)  811;  Bacon  v.  Fel'thous,  103  Minn. 
387,  115  N.  W.  205.  Miss.— Melton 
Hardware  Co.  v.  Heidelberg,  91  Miss. 
598,  44  So.  857;  People's  Bank  <v.  Smith, 
75  Miss.  753,  23  So.  428,  65  Am.  St.  Rep. 
618.  Mo. — Johnson  v.  Geneva  Pub.  Co., 
122  Mo.  102,  26  S.  W.  676;  Sheedy  v. 
Second  Nat.  Bank,  62  Mo.  17,  21  Am. 
Rep.  407;  Potter  v.  "Whitten,  170  Mo. 
App.  108,  155  S.  W.  80;  Smith-Premier 
Typewriter  Co.  <o.  National  Cash  Reg- 
ister Co.,  158  Mo.  App.  98,  135  S.  W. 
992;  Obert  Brewing  Co.  v.  Wabash  R. 
Co.,  145  Mo.  App.  30,  129  S.  W.  991; 
Wheless  v.  Meyer-Schmidt  Grocer  Co., 
140  Mo.  App.  572,  120  S.  W.  708;  Peo- 
ple's Sav.  Bank  v.  Hoppe,  132  Mo.  App. 
449,  111  S.  W.  1190;  Reinhart  v.  Em- 
pire Soap  Co.,  33  Mo.  App.  24.  Mont. 
Oppenheimer  v.  First  Nat.  Bank,  20 
Moat.  192,  50  Pac.  419.  Neb.— Far- 
rington  v.  F.  E.  Fleming  Com.  Co.,  94 
Neb.  108,  142  N.  W.  297;  Cahn,  Wain- 
pold  &  Co.  v.  Carpless  Co.,  61  Neb.  512, 
85  N.  W.  538;  Russell  1).  Lau,  30  Neb. 
805,  47  N.  W.  193;  Coleman  v.  Scott, 
27  Neb.  77,  82,  42  N.  W.  896;  Fitz- 
gerald v.  HoHingsworth,  14  Neb.  188, 
15  N.  W.  345;  Pundt  v.  Clary,  13  Neb. 


406,  14  N.  W.  167.  Nov.— McKelvey 
v.  Crockett,  18  Nev.  238,  2  Pac.  386. 
N.  H.— Quigg  v.  Kittredge,  18  N.  H. 
137.  N.  C. — Brenizer  ■;;.  Royal  Arcan- 
um, 141  N.  C.  409,  53  S.  E.  835,  6  L. 
R.  A.  (N.  S.)  235.  Ore.— Graf  v.  Wil- 
son, 62  Ore.  476,  125  Pac.  1005;  Adam- 
son  •».  Frazier,  40  Ore.  273,  66  Pac. 
810,  67  Pac.  300;  Phipps  v.  Rieley,  15 
Ore.  494,  16  Pac.  185;  Oregon  R.  & 
Nav.  Co.  v.  Gates,  10  Ore.  514.  Pa. 
Maurer  v.  Kerper,  102  Pa.  444;  Coble  v. 
Monemaker,  78  Pa.  501;  Bouslough  <o. 
Bouslough,  68  Pa.  495;  Lorenz's 
Admrs.  v.  King,  38  Pa.  93.  B.  I.— John- 
son v.  Healey,  35  R.  I.  192,  85  Atl.  938; 
Grimwood  Co.  v.  Capitol  Hill  Bldg.  & 
Const.  Co.,  28  R.  I.  32,  66  Atl.  304; 
Cross  <o.  Brown,  Steese  v.  Clarke,  19  R. 
L  220,  33  Atl.  147;  Brown  v.  Collins,  18 
R.  I.  242,  27  Atl.  329;  Waldron  v.  Wil- 
cox, 13  R.  I.  518;  Smith  v.  Millett,  11 
R.  I.  528.  S.  C.— Baker  &  Bro.  v.  Doe, 
88  S.  C.  69,  70  S.  E.  431,  69  L.  R.  A. 
(N.  S.)  510n.  Tenn. — Pennebaker  v. 
Tomlinson,  1  Coop.  Oh.  Ill,  117.  Tex. 
Phenix  Ins.  Co.  v.  Willis  &  Bros.,  70 
Tex.  12,  6  S.  W.  825,  8  Am.  St.  Rep. 
566.  Va. — Whitehead's  Admr.  v.  Cole- 
man's Exrs.,  31  Gratt.  784.  Wash. 
Ford  v.  Aetna  Life  Ins.  Co.,  70  Wash. 
29,  126  Pac.  69;  Marx  v.  Parker,  9 
Wash.  473,  37  Pac.  675,  43  Am.  St.  Rep. 
849.  W.  Va.— 'Wall  v.  Norfolk  &  W.  R. 
Co.,  52  W.  Va.  485,  44  S.  E.  294,  94  Am. 
St.  Rep.  948,  64  L.  R.  A.  501;  Webster 
Wagon  Co.  p.  Home  Ins.  Co.,  27  W.  Va. 
314;  Strauss  v.  Chesapeake  &  O.  R.  Co., 
7  W.  Va.  368.  Wis. — Morawetz  v.  Sun 
Ins.  Office,  96  Wis.  175,  71  N.  W.  109, 
65  Am.  St.  Rep.  43. 

41.  Karnes  v.  Pritchard,  36  Mo.  135; 
Bambrick  v.  Bambrick  Bros.  Const.  Co., 
152  Mo.  App.  69,  132  ■&.  W.  322. 

Parol  Evidence. — The  plaintiff  is  not 
a  stranger  to  the  contract  between  the 
defendant  and  the  trustee  which  he 
seeks  to  enforce  against  the  latter,  and 
when  such  contract  is  in  writing  he 
cannot  introduce  parol  evidence  to  con- 
tradict or  alter  its  terms.  Libby  v. 
Mt.  Monadnock  Mineral  Spring  &  Land 
Co.,  67  N.  H.  587,  32  Atl.  772.  See 
also  9  Encyclopedia  op  Evidence,  328, 
notes  19-20. 

42.  See  infra,  X,  B. 
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entitled  to  a  judgment  against  the  garnishee  unless  the  principal  de- 
fendant would  have  been.43 

Exceptions. —  There  are  certain  well  recognized  exceptions  to  the 
general  rule  that  the  garnishing  creditor's  rights  against  the  garnishee 
are  the  same  as  those  of  the  principal  defendant.44 

C.  Status  and  Liability  of  the  Garnishee.  —  1.  Garnishee's 
Liability  in  General.  —  From  the  time  of  service  of  process  upon  him 
the  garnishee  becomes  liable  to  the  garnishing  creditors  for  all  gar- 
nished property  or  effects  in  his  hands  or  under  his  control  belonging 
to  the  principal  defendant,  and  for  all  debts  owed  by  him  to  said 
defendant,45  and  such  liability  continues  until  the  garnishment  is  dis- 
charged or  any  judgment  recovered  by  the    plaintiff    is    satisfied.46 

The  liability  of  the  garnishee  or  trustee  is  to  be  determined  upon  the 
same  principles  of  law,47  and  upon  the  same  evidence,48  as  it  would 
be  in  an  action  against  him  by  the  principal  defendant  on  the  same 
demand. 

2.  A  Stakeholder.  —  The  garnishee  is  in  the  attitude  of  a  mere 
stakeholder,  and  is  supposed  to  be  indifferent  between  the  plaintiff  and 
the  principal  defendant,49  and  to  have  no  interest  further  than  to  pro- 


43.  Hoskins,  Huskill  &  Co.  v.  John- 
son &  Garrett,  24  Ga.  625;  Neely  Co.  v. 
Bank  of  Waynesboro,  7  Ga.  App.  390, 
■66  S.  E.  .1099;  Singer  Sewing  Maeh.  Co. 
v.  Southern  Grocery  Co.,  2  Ga.  App. 
545,  59  S.  E.  473. 

44.  Tims,  garnishment  will  generally 
lie  where  property  has  been  transferred 
to  the  garnishee  by  the  principal  de- 
fendant in  fraud  of  the  latter 's  cred- 
itors.   iSee  supra,  V,  F,  35. 

Garnishment  before  maturity  of  debt, 
see  supra,  V,  P,  18. 

Garnishment  before  demand  or  notice, 
see  supra,  V,  C. 

The  principal  defendant's  right  to 
elect  whether  he  will  recover  back 
specific  property  wrongfully  sold  or  will 
claim  the  proceeds  of  the  sale  cannot 
be  exercised  by  the  plaintiff.  Falconer 
v.  Head,  31  Ala.  513;  Lewis  v.  Dubose  & 
Co.,  29  Ala.  219. 

45.  See  the  statutes  of  the  various 
states,  and  Cal. — Finch  v.  Finch,  12  Cal. 
App.  274,  107  Pac.  594,  598.  Conn.— Gen! 
St.,  §880.  Ind. — Landon  v.  White,  101 
Ind.  249;  Simpson's  Admr.  v.  Potter, 
18  Tnd.  429;  Malott  v.  Johnson,  37  Ind. 
App.  678,  77  N.  E.  866.  la. — Bowen  r. 
Port  Huron  Engine  &  Thresher  Co.,  109 
Iowa  255,  80  N.  W.  345,  77  Am.  St. 
Eep.  539,  47  L.  E.  A.  131.  Kan.— Van 
Natta-Lynds  Drug  Co.  v.  Gerson,  43 
Kan.  660,  23  Pac.  1071;  Swofford  v. 
Brittain,  9  Kan.  App.  1,  57  Pac.  235. 
Me. — Miansur    v.    Coffin,    54    Me.    314. 
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Ohio. — Carty  v.  Fenstemaker,  14  Ohio 
St.  457,  auoted  in  Eoot  v.  Davis,  51  Ohio 
St.  29,  38,  36  N.  E.  669.  Okla.— Mar- 
ket ISIat.  Bank  v.  Easp'berry,  34  Okla. 
243,  124  Pac.  758;  Williamson  v.  Okla- 
homa Nat.  Bank,  7  Okla.  621,  56  Pac. 
1064;  Barton  v.  Spencer,  3  Okla.  270,  41 
Pac.  605.  Wis. — Dahlman  !'.  Greenwood, 
99  Wis.  163,  74  N.  W.  215;  McCown  v. 
Russell,  84  Wis.  122,  54  NV  W.  31.  _ 

46.  See  the  statutes  of  the  various 
states,  and  Finch  v.  Finch,  12  Cal.  App. 
274,  107  Pac.  594,  598. 

47.  Libby  v.  Mt.  Monadnock  Mineral 
Spring  &  Land  Co.,  67  N.  H.  587,  32 
Atl.  772.     See  supra,  IX,  B. 

48.  Libby  v.  Mt.  Monadnock  Miner- 
al  Spring   &  Land   Co.,  67  N.  H.  58-7, 

32  Atl.  772.     See  supra,  IS,  B. 

49.  XJ.  S.— Laekett  v.  Eumbaugh,  45 
Fed.  23.  Ala.— Garrett  v.  Mayfield 
Woolen  Mills,  153  Ala.  602,  44  So.  1026; 
Georgia  &  A.  E.  v.  Stollenwerck,  122 
Ala.  539,  25  So.  258.  111.— Pine  Tree 
Lumber  Co.  v.  Central  Stock  &  Grain 
Exchange,  238  111.  449,  87  N.  E.  m. 
Ind.— Terre  Haute  &  I.  E.  Co.  v.  Baker, 
122  Ind.  433,  24  N.  E.  83.  la— Moore 
v.  Chicago,  E.  I.  &  P.  E.  Co.,  43  Iowa 
385;  Westphal,  Hinds  &  Co.  «.  Clark, 
42  Iowa  371.  Kan.^Cunningham  V. 
Kansas  City,  Ft.  S.  &  M.  K.  Co.,  60 
Kan.  268,  56  Pac.  502;  Mull  v.  Jones, 

33  Kan.  112,  5  Pac.  388.  La.-Pirst 
Natchez  Bank  v.  Moss,  52  La.  Ann. 
170,  26  So.  828;  Schiadler  v.  Smith,  .Bui- 
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teet  himself  against  a  double  liability.60  It  is  bis  duty  to  stand  neutral 
between  the  parties,61  and  if  be  does  so,  be  is  entitled  to  the  protection 
of  the  court.52 

3.  In  Same  Position  as  if  Sued  by  Defendant.  —  The  garnishee 
stands  in  exactly  the  same  position  as  he  would  if  sued  by  the  principal 
defendant,63  and  his  rights    and    liabilities    therefore    remain    the 


lins  &  Co.,  18  La.  Ann.  476;  Feather- 
ston'h  v.  Compton,  3  La.  Ann.  381; 
Kimball  v.  Plant,  14  La.  511.  Me. 
Whitney  v.  Munroe,  19  Me.  42,  36  Am. 
Dee.  732.  Mass. — •Cavanaugh  v.  Mer- 
rimae  Hat  Co.,  213  Mass.  384,  100  N. 
E.  662;  Van  Camp  Hardware  &  Iron 
Co.  v.  Plimpton,  174  Mass.  208,  54  N. 
E.  938,  75  Am.  St.  Eep.  296;  Eddy  v. 
CHara,  132  Mass.  56.  Mo.— Potter  v. 
Whitten,  170  Mo.  App.  108,  155  S.  W. 
80;  Walkeen  Lewis  Millinery  Co.  v. 
Johnson,  130  Mo.  App.  325,  109  S.  W. 
847;  Swartz  v.  Biner,  66  Mo.  App.  476; 
Connor  v.  Pope,  18  Mo.  App.  86;  Ep- 
stein v.  Salorgne,  6  Mo.  App.  352.  Neb. 
Peterson  v.  Kingman,  59  Neb.  667,  81 
N.  W.  847;  South  Omaha  Nat.  Bank  v. 
Farmers'  &  Merchants'  Nat.  Bank,  45 
Neb.  29,'  63  N.  W.  128;  Work  v.  Brown, 
38  Neb.  498,  56  N.  W.  1082;  Eussell  v. 
Lau,  30  Neb.  805,  47  N.  W.  193.  Ore. 
Dawson  v.  M&ria,  15  Ore.  556,  16  Pac. 
113;  Bhipps  v.  Eieley,  15  Ore.  494,  16 
Pac.  185;  Ladd  &  Bush  v.  Kamsby,  10 
Ore.  207.  Pa.— Conshohocken  Tube  Co. 
v.  Iron  Car  Equipment  Co.,  167  Pa.  592, 
31  Atl.  949.  E.  I.— Hanaford  v.  Haw- 
kins, 18  B.  I.  43-2,  28  Atl.  605.  Tenn. 
Jones  v.  Pearce,  12  Heisk.  281.  Va. 
Bickle  v.  Chrisman's  Admx.,  76  Va. 
678.  Vt.— Lyman  v.  Orr,  2.6  Vt.  119. 
W.  Va.— Pennsylvania  E.  Co.  v.  Eogers, 
52  W.  Va.  450,  465,  44  S.  E.  300,  62  L 
E.  A.  178. 
If  the  answer  admits  an  indebtedness 
the  garnishee  stands  indifferent  be- 
tween his  immediate  creditor  and  the 
plaintiff  in  the  writ."  Holman  v.  Fish- 
er, 49  Miss.  472. 

50.  Dawson  v.  Maria,  15  Ore.  556, 
16  Pac.  413;  Ladd  &  Bush  v.  Eamsby, 
10  Ore.  207. 

51.  La.— First  Natchez  Bank  v. 
Moss,  52  La.  Ann.  170,  26  So.  828.  Mo. 
Potter  v.  Whitten,  170  Mo.  App.  108. 
155  SW.  80.  Neb.— Work  v.  Brown, 
38  Neb.  49«,  56  N.  W.  1082.  Ore. 
Phipps  *.  Eieley,  15  Ore.  494,  16  Pac. 
i»5.    W.  Va — Pennsylvania  E.   Co.  v. 

iTC'  T52  W-  Va-  45°.  465,  44  S.   E. 
300,  62  L.  R.  A.  178. 

52.  Madden  v.  Union  Pac.  E.   Co., 


89  Kan.  282,  131  Pac.  552;  Phelps  v. 
Atchison,  T.  &  S.  F.  E.  Co.,  28  Kan. 
165.  Mass. — Van  Camp  Hardware  & 
Iron  Co.  v.  Plimpton,  174  Mass.  205, 
54  N.  E.  53S,  75  Am.  St.  Eep.  296; 
Eddv  v.  O'Hara,  132  Mass.  56.  Mo. 
Potter  v.  Whitten,  170  Mo.  App.  108, 
155  S.  W.  80.  Pa. — Conshohocken  Tube 
Co.  v.  lion  Car  Equipment  Co..  167  Pa. 
592,  31  Atl.  949. 

The  garnishee  ought  not  to  be  twice 
charged  with  the  same  debt  (Ahlhauser 
v.  Butler,  50  Fed.  705),  and  if  he  an- 
swers fully  and  obeys  the  orders  of  the 
court,  no  judgment  can  be  rendered 
against  him  unless  it  will  discharge 
him  from  liability  to  the  principal  de- 
fendant. Hamilton  v.  Eogers,  67  Mich. 
135,  34  N.  W.  278;  Iglehart  v.  Moore, 
21  Tex.  501. 

53.  TJ.  S. — North  Chicago  Boiling 
Mill  Co.  v.  St.  Louis  Ore  &  Steel  Co., 
152  U.  S.  596,  619,  14  Sup.  Ot.  710,  38 
L.  ed.  565;  McLaughlin  v.  Swann,  18 
How.  217,  222,  15  L.  ed.  357.  Cal. 
Nordstrom  v.  Corona  City  Water  Co., 
155  Oal.  206,  100  Pac.  242,  132  Am.  St. 
Eep.  81.  Colo. — Montgomery  v.  White- 
head, 40  Colo.  320,  90  Pac.  509,  11  L. 
E.  A.  (N.  S.)  230;  Union  Pac.  E. 
Co.  v.  Gibson,  15  Colo.  299,  25  Pac. 
300.  Del. — Netter  Bros.  v.  Stoeckle,  4 
Penne.  345,  56  Atl.  604.  Ind.— Pitts- 
burgh, C,  O.  &  St.  L.  E.  Co.  v.  Cox, 
36  Ind.  App.  291,  73  N.  E.  120,  114 
Am.  St.  Eep.  377.  Minn. — Stevenot  v. 
Eastern  E.  Co.  of  Minn.,  61  Minn.  104, 
63  N.  W.  256,  28  L.  E.  A.  600.  Mo. 
Karnes  v.  Pritchard,  36  Mo.  135. 

See  also  infra,  IX,  B. 

"The  sole  effect  of  the  garnishment 
is  to  work  a  contingent  transfer  of  the 
alleged  indebtedness  from  the  creditor 
to  the  garnisher  without  any  change  in 
the  nature  of  the  liability."  ,  Clyne  v. 
Baston,  Eldridge  &  Co.,  148  Cal.  287, 
299,  83  Pac.  36,  113  Am.  St.  Eep. 
253. 

The  lien  acquired  by  the  garnishment 
is  subject  and  inferior  to  the  equities 
existing  in  favor  of  the  garnishee 
against  the  defendant.  Wunderlich  v. 
Merchants  Nat.  Bank,  109  Minn.  468, 
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same.54  He  is  in  no  better  position/'5  nor  can  he  be  placed  in  any  worse 
position.56  He  is  liable,  if  at  all,  only  in  accordance  with  the  terms  of 
his  contract  with  the  principal  defendant,67  and  may  interpose  any 
defense58  or  counterclaim59  that  he  might  have  interposed  in  an  action 
against  him  by  the  principal  defendant. 

4.    Date  as  of  Which  Liability  Attaches.  —  Ordinarily  the  lien  of 
the  garnishment  or  the  liability  of  the  garnishee  attaches  from  the 


124  N.  W.  '233,  134  Am.  St.  Eep.  7S8, 
27  L.  B.  A.   (N.  S.)   811. 

A  garnishee  cannot  be  charged  indi- 
vidually on  a  claim  against  a  partner- 
ship of  which  he  is  a  member.  Jones 
v.  Langhorne,  19  Colo.  206,  34  Pac.  997. 

As  to  the  Burden  of  Proof. — Smith 
v.  Millett,  11  E.  I.  528. 

In  Case  of  Equitable  Garnishment. 
Johnson  v.  Geneva  Pub.  Co.,  122  Mo. 
102,  26  S.  W.  676.  See  also  Stevenson 
v.  MeFarland,  162  Mo.  159,  62  S.  W. 
695;  People's  Sav.  Bank  v.  Hoppe,  132 
Mo.  App.  449,  111  S.  W.  1190. 

54.  Ark. — Eoesch  v.  W.  B.  Worthen 
Co.,  »5  Ark.  48.2,  130  S.  W.  551.  Mass. 
Guptill  v.  Ayer,  149  Mass.  49,  20  N.  B. 
449.  Neb. — Fitzgerald  v.  Hollingsworth, 
14  Neb.  188,  15  N.  W.  345.  Ohio. 
Buckeye  Pipe  Line  Co.  v.  Pee,  62  Ohio 
St.  543,  57  N.  E.  446,  78  Am.  St.  Rep. 
743. 

55.  Garrett  v.  May-field  Woolen  Mills, 
153  Ala.  602,  44  So.  1026;  Buchanan 
v.  Spencer  Lumber  Oo.  (Tex.  Civ.  App.). 
134  S.  W.  292. 

56.  U.  S.— North  Chicago  Boiling 
Mill  Co.  v.  St.  Louis  Ore  &  Steel  Co., 
15'2  U.  S.  596,  619,  14  Sup.  Ct.  710, 
3-8  L.  ed.  565;  Johnson  v.  Union  Pac. 
E.  Co.,  145  Fed.  249;  Wile  v.  Coin,  63 
Fed.  750,  affirmed,  70  Fed.  138,  17  C. 
C.  A.  25.  Ala.— Garrett  w.  Mayfield 
Woolen  Mills,  153  Ala.  602,  44  So.  1026. 
Ark. — Eoesch  v.  W.  B.  Worthen  Co.,  95 
Ark.  482,  130  S.  W.  551.  Colo.— Tabor 
v.  Bank  of  Leadville,  35  Colo.  1,  83  Pac. 
1060;  Jones  v.  Langhorne,  19  Colo.  206, 
34  Pac.  997;  Universal  Fire  Ins.  Co.  v. 
Tabor,  16  Colo.  531,  27  Pac.  890;  Sauer 
v.  Town  of  Nevadaville,  14  'Colo.  54,  23 
Pac.  87;  Hamill  v.  Peck,  11  Colo.  App. 
1,  52  Pac.  216.  Conn.— Curtis  v.  Al- 
vord,  45  Conn.  571.  Del. — Netter  v. 
'Stoeckle,  4  Penne.  345,  56  Atl.  604. 
Pla. — Howe  v.  Hyer  Bros.,  36  Fla.  12, 
17  So.  925.  Ga.— Neely  Co.  v.  Bank 
of  Waynesboro,  7  Ga.  App.  390,  66  S.  E. 
1099;  Parker-Fain  Grocery  Co.  v.  Orr, 
1  Ga.  App.  628,  57  S.  E.  1074.  111. 
Lancashire  Ins.  Co.  v.  Corbetts,  165  111. 
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592,  46  N.  E.  631,  56  Am.  St.  Eep.  275, 
36  L.  E.  A.  640;  Finch  v.  Alexander 
County  Nat.  Bank,  65  111.  App.  337. 
la. — Smith  Lumber  Co.  v.  Scott  County 
Garbage  Eeducing  &  Fuel  Co.,  149  Iowa 
272,  128  N.  W.  389,  30  L.  B.  A.  (N.  S.) 
1184;  Cox  v.  Eussell,  44  Iowa  55.6;  Start- 
ler Bros.  &  Co.  v.  Parmlee  &  Watts,  14 
Iowa  175.  Ky. — Murphy  v.  Whitesides, 
2«  Ky.  L.  Eep.  1108,  92  S.  W.  5.  Md. 
Farmers'  &  Merchants'  Bank  v.  Frank 
lin  Bank,  31  Md.  404.  Mass.-^Cav 
anaugh  v.  Merrimac  Hat  Co.,  213  Mass, 
384,  100  N.  E.  662;  Van  Camp  Hard- 
ware &  Iron  Co.  v.  Plimpton,  174  Mass, 
208,  54  N.  E.  538,  75  Am.  St.  Eep.  2 
Nutter  v.  Framingham  &  L.  E.  Co.,  132 
Mass.  427;  Marvin  S.  Fellows  v.  Smith, 
131  Mass.  363.  Miss. — Melton  Hardware 
Co.  V.  Heidelberg,  91  Miss.  598,  44  So. 
8157.  Mo. — Johnson  v.  Geneva  Pub.  Co., 
122  Mo.  102,  26  S.  W.  676;  Sheedy  v. 
Second  Nat.  Bank,  62  Mo.  17,  21  Am. 
Eep.  407;  Weil  v.  Tyler,  38  Mo.  545; 
People's  Sav.  Bank  v.  Hoppe,  132  Mo. 
App.  449,  111  S.  W.  1190;  Heege  ». 
Fruin,  18  Mo.  App.  139.  Neb.— Pundt 
V.  Clary,  13  Neb.  406,  14  N.'  W.  167. 
N.  C— Goodwin  v.  Claytor,  137  N.  C. 
224,  49  S.  E.  173,  107  Am.  St.  Eep. 
479,  67  L.  E.  A.  209.  Okla.— William- 
son V.  Oklahoma  Nat.  Bank,  7  Okla. 
621,  56  Pac.  1064.  E.  I.— Johnson  v. 
Union  Pac.  E.  Co..  29  E.  I.  80,  69 
Atl.  298,  132  Am.  St.  Eep.  799.  Tex. 
Iglehart  v.  Moore,  21  Tex.  501.  W.  Va. 
Wall  v.  Norfolk  &  W.  E.  Co.,  52  W.  Va. 
485,  44  S.  E.  294,  94  Am.  St.  Eep.  948, 
64  L.  E.  A.  501. 

57.  See  infra,  IX,  E. 

The  statute  was  not  intended  ta  vio- 
late existing  contracts,  or  to  restrict 
the  right  to  contract.  Singer  Sewing 
Mach.  Co.  v.  Southern  Grocery  Co.,  2 
Ga.  App.  545,  59  S.  E.  473;  Mutual  Re- 
serve Life  Ins.  Co.  v.  Fowler,  2  G». 
App.  537,  59  S.  E,  469. 

58.  See  infra,  X,  B,  1. 

59.  See  infra,  X,  B,  2. 

The  statute  does  not  deprive  the  gar- 
nishee of  the  right  to  set-off  against  S 
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time  of  the  service  of  the  garnishment  process  on  him,60  rather  than 
from  the  time  when  it  is  delivered  to  the  officer.61 

5.  Date  as  of  Which  Liability  Is  To  Be  Determined.  —  Ordinarily 
the  garnishment  reaches  only  debts  owing  to  the  principal  defendant 
at  the  time  of  the  service  of  the  writ,62  and  property  of  the  defendant 
which  is  then  in  the  possession  of  the  garnishee  or  under  his  control.63 


past  due  indebtedness  to  it  money  be- 
coming due  to  the  defendant  between 
the  service  of  summons  and  the  time 
of  answering,  where  the  contract  be- 
tween them  authorizes  it.  Mutual  Re- 
serve Life  Ins.  Oo.  v.  Fowler,  2  Ga. 
App.  537,  59  S.  E.  469. 

60.  U.  S.— In  re  Ransford,  194  Fed. 
658,  115  C.  C.  A.  560.  Ala.— Archer  v. 
People's  Sav.  Bank,  88  Ala.  249,  7  So. 
53.  Ark.— Bergman  v.  .Sells  &  Co.,  39 
Ark.  97;  King  v.  Payan  &  Co.,  18  Ark. 
583.  Conn.— Gen.  St.,  §880.  Del. 
Fowler  v.  Dickson,  1  Boyce  113,  74  Atl. 
601.  Ga.— Western  R.  R.  v.  Thornton 
&  Acee,  60  Ga.  300.  Ind. — Landon  v. 
White,  101  Ind.  249;  First  Nat.  Bank 
t.  Armstrong,  101  Ind.  244;  Hite  t\ 
Ksher,  76  Ind.  231;  Simpson's  Admr. 
V.  Potter,  18  Ind.  429;  Malott  v.  John- 
son, 37  Ind.  App.  678,  77  N.  E.  866. 
Kan.— Fullam  &  Co.  v.  Abrahams  &  Ep- 
stine,  29  Kan.  725;  Swofford  v.  Brittain, 

9  Kan.  App.  1,  57  Pac.  235;  B-avis  Mill 
Co.  i>.  Bangs,  6  Kan.  App.  38,  49  Pae. 
628.  Neb.— Pitkin  v.  Burnham,  62  Neb. 
385,  87  N.  W.  160,  89  Am.  St.  Rep. 
763,  55  L.  E.  A.  280;  Meyer  v.  Miller, 
51  Neb.  620,  71  N.  W.  315;  Northfield 
Knife  Co.  v.  Shapleigh,  24  Neb.  635, 
38  N.  W.  788,  8-  Am.  St.  Rep.  224. 
N.  J.— Comp.  St.,  p.  137,  §7.  N.  D. 
Mahon  v.  Fansett,  17  N.  D.  104,  115 
N.  W.  79.  Ohio.— Seeor  v.  Witter.  39 
Ohio  St.'  218,  229. 

61.  Bergman  v.  Sells  &  Co.,  39  Ark. 
97.  ' 

No  lien  is  created  by  the  order  of 
attachment  until  the  garnishee  is 
served.  Murphy  v.  Whitesides,  28  Ky. 
L.  Rep.  1108,  92  S,  W.  5. 

62.  See  the  statutes  of  the  various 
states,  and  U.  S— Lackett  v.  Rumbaugh, 
45  Ted.  23.  Cal.— Early  v.  Redwood 
City,  57  Cal.  193;  Noras  v.  Burgoyne, 
4  Oal.  409.  Colo.— Fleming  v.  Baxter,  20 
Colo.  238,  38  Pac.  57;  Bragdon  v.  Bradt, 

10  Colo.  App.  65,  64  Pac.  248.  Conn. 
Pitch  v.  Waite,  5  Conn.  117.  la.— Smith 
Lumfc.  Co.  v.  Scott  County  Garbage  Re- 
ducing &  Fuel  Co.,  149  Iowa  272,  128 
N.  W.  389,  30  L.  R.  A.  (N.  S.)  il84; 
ihomas  v.  McDonald,  102  Iowa  564,  71 


N.  W.  572.  Kan. — Johnson  v.  Brant,  38 
Kan.  764,  17  Pac.  794;  Phelps  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.,  28  Kan.  165.  Ky. 
Boswell  v.  ^Citizens  Sav.  Bank,  123  Ky. 
485,  96  S.  W.  797.  Mass.— Godfrey  v. 
Maeomber,  128  Mass.  188.  Mich. — Wat- 
tles v.  Wayne  Circuit  Judge,  117  Mich. 
662,  76  N.  W.  115,  72  Am.  St.  Rep. 
590;  Cogswell  v.  Mitts,  90  Mich.  353, 
51  N.  W.  514.  Mont. — Dolenty  v.  Rocky 
Mountain  Bell  Tel.  Co.,  41  Mont.  105, 
120,  108  Pac.  921;  Cowell  v.  May,  26 
Mont.  163,  66  Pac.  843.  Ohio.— Knisely 
v.  Evans,  34  Ohio  St.  158. 

If  nothing  is  then  due,  no  lien  is  ac- 
quired on  sums  subsequently  becoming 
due.  Early  v.  Redwood  City,  57  Cal. 
193;   Norris  v.  Burgoyne,  4  Cal.  409^ 

One  contracting  to  pay  a  certain  sum 
per  week  for  his  board  is  liable,  if  at 
all,  only  for  the  proportionate  amount 
due  for  the  part  of  the  week  that  has 
expired  at  the  time  he  is  served.  Singer 
v.  Townsend,  53  Wis.  126,  10  N.  W. 
365. 

Debts  created  after  the  service  of 
process  are  not  reached  thereby.  Muzzy 
&  Tuttle  m.  Langtry  &  Burr,  30  Kan. 
49,  2  Pae.  102. 

Wages  subsequently  earned  are  not 
reached  by  the  garnishment.  la. 
Thomas  v.  Gibbons,  61  Iowa  50,  15  N. 
W.  593.  Kan. — Burlington  &  M.  R.  R. 
Co.  v.  Thompson,  31  Kan.  180,  196,  1 
Pac.  622,  47  Am.  Rep.  497.  La. — Hum- 
phrey v.  Midkiff,  122  La.  939,  48  So. 
331,  20  L.  R.  A.   (N.  S.)   912. 

63.  See  the  statutes  of  the  various 
states,  and  Colo. — Fleming  v.  Baxter,  20 
Colo.  238,  38  Pac.  57;  Bragdon  v.  Bradt, 
16  Colo.  App.  65,  64  Pac.  248.  la. 
Smith  Lumber  Co.  v.  Scott  County 
Garbage  Reducing  &  Fuel  Co.,  149  Iowa 
272,  128  N.  W.  389,  30  L.  R.  A.  (N.  S.) 
1184.  Kan. — Johnson  v.  Brant,  38  Kan. 
754,  17  Pae.  794.  Ky.— Boswell  v. 
Citizens'  Sav.  Bank,  123  Ky.  485,  96 
S.  W.  797,  but  as  to  stock  in  corpora- 
tions the  rule  is  otherwise.  Mass. 
Godfrey  -v.  Maeomber,  128  Mass.  188. 
Minn. — McLean  v.  Sworts,  69  Minn.  128, 
71  N.  W.  925,  65  Am.  St.  Rep.  556. 

The  garnishee    cannot   be   held    for 
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In  some  states,  however,  the  garnishment  reaches  all  property  or 
credits  of  the  defendant  in  the  hands  of  the  garnishee,  and  all  debts 
owing  by  the  garnishee  to  the  defendant  at  the  time  of  the  service  of 
the  writ,  or  at  any  time  thereafter  during  the  pendency  of  the  pro- 
ceedings,64 or  at  any  time  before  he  answers.68  This  latter  rule  is 
subject  to  the  limitation  that  where  the  court  has  acquired  no  juris- 
diction over  the  person  of  the  principal  defendant  the  indebtedness 
or  property  sought  to  be  reached  must  be  subject  to  garnishment  at 
the  time  when  the  process  is  served.66 


property  coming  into  his  possession  or 
control  after  he  is  served,  even  though 
on  the  same  day.  McLean  v.  Sworts, 
69  Minn.  128,  71  N.  W.  925,  65  Am. 
St.  Rep.  556. 

64.  'See  the  statutes  of  the  various 
states,  and  Fla. — Pulton  v.  Gesterding, 
47  Ma.  150,  36  So.  56;  Howe  v.  Hyer 
Bros.,  36  Fla.  12,  17  So.  925.  Md. 
Farley  v.  Colver,  113  Md.  379,  77  Atl. 
589;  Nicholson  &  Son  v.  Crook  &  Son, 
56  Md.  55;  First  Nat.  Bank  v.  Jaggers, 
31  Md.  38,  100  Am.  Dec.  53;  Groome 
v.  Lewis,  23  Md.  137,  87  Am.  Dec.  563. 
Pa. — Somerset  Coal  Co.  v.  Diamond 
State  Steel  Co.,  224  Pa.  217,  73  Atl. 
442,  132  Am.  St.  Rep.  775;  Hays  v. 
Lycoming  Fire  Ins.  Co.,  99  Pa.  621; 
Pennsylvania  E.  Co.  v.  Pennock,  51  Pa. 
244. 

If  the  garnishee,  at  the  time  of  the 
service  of  the  garnishment,  or  at  the 
time  of  making  the  answer,  or  at  any 
intervening  time,  is  indebted  to  the 
defendant,  or  if  there  is  then  existing 
any  binding  contract  by  which  such 
indebtedness  will  accrue  in  the  future, 
Such  debt  is  subject  to  garnishment. 
Stephens  v.  Oox,  124  Ala.  448,  26  So. 
981,  82  Am.  St.  Eep.  183;  Areher  v. 
People's  Sav.  Bank,  88  Ala.  249,  7  So. 
53.  See  also  Jenkins  v.  McGeever,  162 
Ala.  305,  50  So.  142;  Lady  Ensley  Fur- 
nace Co.  v.  Eogan  &  Co.,  95  Ala.  594, 
11  So.  188;  Hurst,  Purnell  &  Co.  v.  Home 
Protection  Fire  Ins.  Co.,  81  Ala.  174, 
1  So.  209;  Alexander  v.  Pollock  &  Co., 
72  Ala.  137;  Montgomery  Candy  Co.  v. 
Wertheimer-Swarts  Shoe  Co.,  2  Ala. 
App.  403,  57  So.  54. 

65.  U.  S.— Randolph  v.  Tandy,  98 
Fed.  939,  39  C.  C.  A.  351.  Ga.— Dan- 
iels v.  Meinhard  Bros.  &  Co.,  53  Ga. 
359;  Mayer  &  Lowenstein  1>.  Chatta- 
hoochee Nat.  Bank,  51  Ga.  325;  Neely 
Co.  v.  Bank  of  Waynesboro,  7  Ga.  App. 
390,  66  S.  E.  1099;  Singer  Sewing 
Mach.  Co.  t>.  Southern  Grocery  Co.,  2 
Ga.   App.    545,   59    S.   E.   473;    Mutual 
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Reserve  Life  Ins.  Co.  v.  Fowler,  2  6a. 
App.  537,  59  S.  E.  469;  Lee  &  Ander- 
son  v.  Louisville  &  N.  R.  Co.,  2  Ga. 
App.  337,  58  S.  E.  520.  IU.— Wheeler 
v.  Chicago  Title  &  Trust  Co.,  217  111. 
128,  75  N.  E.  455;  Young  v.  First  Nat. 
Bank,  51  111.  73;  Howard  Co.  v.  Miller, 
123  HI.  App.  483;  Hanover  Fire  Ins. 
Co.  v.  Connor,  20  111.  App.  297;  Mich- 
igan Cent.  E.  Co.  v.  Chicago  &  M.  L. 
S.  R.  Co.,  1  HI.  App.  399.  Ky.— See 
Boswell  v.  Citizens  Sav.  Bank,  123  Ky. 
485,  96  S.  W.  797.  Mo.— Loomis  v. 
Shriner,  165  Mo.  App.  25,  145  S.  W. 
865;  Bamibrick  v.  Bambrick  Bros. 
Const.  Co.,  152  Mo.  App.  69,  132  S.  W. 
322;  Stevenson  v.  Standard  Adding  Ma- 
chine Co.,  150  Mo.  App.  555,  131  S.  W. 
162;  Dinkins  v.  Crunden-Martin  Wood- 
enware  Co.,  91  Mo.  App.  209;  Schubert 
v.  Herzberg,  65  Mo.  App.  578.  Neb. 
First  Nat.  Bank  v.  Manning,  2  Neb. 
(Unof.)  3,  96  N.  W.  1128.  N.  H. 
Steer  v.  Dow,  75  N.  H.  95,  71  Atl.  217, 
20  L.  R.  A.  (N.  S.)  263;  Wheeler  v. 
Emerson,  45  N.  H.  526.  N.  C— Good- 
win v.  Claytor,  137  N.  C.  224,  49  S.  E. 
173,  107  Am.  St.  Rep.  479,  67  L.  R.  A. 
209.  Term.— Lockett  v.  Beaver,  97 
Tenn.  396,  37  S.  W.  140;  Davis  v.  King, 
56  S.  "W.  1041.  See  Capital  City  Bank 
v.  Anderson  Transfer  Co.  (Tenn.  Ch.), 
36  S.  W.  964.  Tex.— Armengol  v.  Kich- 
ter  (Tex.  Civ.  App.),  141  S.  W.  1028. 
W.  Va.— Ringold  v.  Suiter,  35  W.  Va. 
186,  13  S.  E.  46. 

It  does  not  reach  debts  incurred  or 
effects  coming  into  the  garnishee's 
hands  after  answer.  Stevenson  v. 
Standard  Adding  Mach.  Co.,  150  Mo. 
App.  555,  131  S.  W.  162;  Ringold  ». 
Suiter,  35  W.  Va.  186,  13  S.  E.  46. 

66.  This  statutory  rule  of  liability 
is  inapplicable  where  the  defendant  is. 
served  by  publication  only,  and  a  res 
upon  which  the  court  can  act  is  there- 
fore essential  to  its  jurisdiction.  Hence 
if  the  indebtedness  of  the  garnishee  to 
the    defendant   is   equitable  and  con- 
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Garnishment  proceedings  in  the  federal  courts  are  governed  in  this  re- 
gard by  the  statutes  of  the  state  where  the  court  is  sitting.67 

6.  Liability  for  Interest.  —  As  to  interest  on  indebtedness  the  gar- 
nishing creditor  stands  in  the  principal  defendant's  shoes.68  The  rule 
that  a  trustee  is  bound  to  make  a  prudent  and  reasonably  speedy  invest- 
ment of  the  trust  funds  with  a  view  to  an  accruing  increase  and  profit 
ordinarily  has  no  application  to  a  garnishee,  unless  it  appears  that  he 
lias  derived  some  advantage  from  holding  the  attached  fund.69  As  a 
general  rule,  if  the  garnishee  is  not  under  contract  to  pay  interest,  and 
holds  the  money  which  he  owes  to  the  defendant  as  a  mere  stakeholder, 
he  is  not  liable  for  interest  pending  the  proceedings,70  on  so  much  of 


tingent  at  the  time  of  service  on  the 
garnishee,  the  court  acquires  no  juris- 
diction though  it  becomes  legal  and 
certain  before  he  answers.  McCord  & 
Nave  Mercantile  Co.  v.  Bettles,  58  Mo. 
App.  384. 

Where  the  only  property  belonging 
to  the  defendant  in  the  hands  of  the 
garnishee  is  outside  of  the  state  when 
the  process  is  served,  it  is  not  reached 
by  the  garnishment  though  it  is  vol- 
untarily brought  into  the  state  by  the 
garnishee  with  the  consent  of  the  owner 
before  answer.  Western  E.  E.  v,  Thorn- 
ton &  Acee,  60  Ga.  300. 

'67.  Randolph  v.  Tandy,  98  Fed.  939, 
39  C.  C.  A.  351.     See  supra,  TV,  D. 

68.  Cross  v.  Brown,  Steese  &  Clarke 
19  E.  I.  220,  241,  33  Atl.  147;  Lyman 
P.  Orr,  '26  Vt.  119. 

_  69.  He  occupies  a  compulsory  posi- 
tion without  commission  or  reward  of 
any  kind.  Candee  v.  Skinner,  40  Conn. 
464. 

70.  TJ.  S. — Rosenstein  v.  Tarr,  51 
Fed.  368,  affirmed,  53  Fed.  112,  3  C.  C. 
A.  466;  La'ckett  v.  Rumbaugh,  45  Fed. 
23;  Bridges  v.  Sheldon,  7  Fed.  17,  41; 
Albion  Lead  Co.  Wks.  v.  Citizens'  Ins. 
Co.,  3  Fed.  197.  Conn.^Cox  v.  Cronan, 
82  Conn.  175,  72  Atl.  927,  135  Am.  St. 
Rep.  268.  Ga.— Little  v.  Owen,  32  Ga. 
20;  Georgia  Ins.  &  Tr.  Co.  v.  Oliver,  1 
6a.  38.  la. — Moore  v.  Lowrey,  26  Iowa 
336,  65  Am.  Dec.  790.  La.— Clark 
Bros.  &  Co.  v.  Powell  &  Co.,  17  La. 
Ann.  17'7.  Me.— Abbott  v.  Stinchfield, 
71  Me.  213;  Blodgett  v.  Gardiner,  45 
Me.  542.  Mass.— Smith  v.  Flanders,  129 
Mass.  322;  Huntress  V.  Burbank,  111 
Mass.  213;  Prescott  v.  Parker,  4  Mass. 
170;  Adams  v.  Cordis,  8  Pick.  260.  Miss, 
work  v.  Glaskins,  33  Miss.  539.  Mo. 
Cohen  v.  St.  Louis  Perpetual  Ins.  Co.,  11 
Mo.  374.  N.  H.— Swanscot  Mach.  Co.  v. 
Partridge,  25  N.  H.369;  Quigg  v.  Kit- 


tredge,  18  N.  H.  137.  N.  J.—Blair  v. 
Porter,  13  N.  J.  Eq.  267.  Pa. — Barnes 
v.  Bamberger,  196  Pa.  123,  46  Atl.  303; 
Jones  v.  Manufacturer's  Nat.  Bank,  99 
Pa.  317;  Irwin  v.  Pittsburgh  &  C.  E. 
Co.,  43  Pa.  4S8;  Mackey  v.  Hodgson,  9 
Pa.  468. 

This  rule  "only  applies  where  the 
garnishee  stands  in  all  respects  rectus 
in  curia  as  a  mere  stakeholder,  ready 
and  willing  to  pay  over  to  whom- 
soever the  court  directs. ' '  Ray  v.  Lewis, 
67  Minn.   365,  69  N.  W.  1100. 

"As  a  general  rule,  a  garnishee  is 
not  bound  to  pay  interest,  because  he 
is  liable  to  be  called  on  to  pay  at  all 
times."  Mattingly  v.  Boyd,  20  How. 
(TJ.  S.)  128,  15  L.  ed.  845. 

Where  he  admits  indebtedness  and 
avows  a  readiness  to  pay  the  amount 
thereof,  whenever  the  court  shall  de- 
termine who  is  entitled  to  receive  it. 
Stevens  v.  Gwathmey,  9  Mo.  636. 

In  the  absence  of  a  showing  that  the 
trustee  had  any  beneficial  use  of  the 
money.  Norris  v.  Massachusetts  Mut. 
Life  Ins.  Co.,  131  Mass.  294. 

Though  he  is  legally  chargeable  with 
an  accruing  interest  when  he  is  sum- 
moned.    Norris  v.  Hall,  18  Me.  332. 

Where  the  demand  is  not  on  interest 
when  the  process  is  served.  Lyman  v. 
Orr.  26  Vt.  119. 

The  presumption  is  that  he  is  "hold- 
ing the'  money  unemployed  to  await  the 
decision  of  the  law."  Norris  v.  Hall, 
18  Me.  332.  See  also  Moore  v.  Lowrey, 
25  Iowa  336,  95  Am.  Dec.  790. 

In  Ohio  it  has  been  held  that  a  cause 
of  suspension  from  the  general,  rule  re- 
quiring the  payment  of  interest  by  a 
debtor  will  not  be  presumed  from  the 
mere  fact  of  garnishment,  but  that  it 
is  incumbent  upon  the  garnishee  to  show 
cause  for  such  suspension.  Candee  v. 
Webster,  9  Ohio  St.  452. 
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his  debt  as  he  is  thereby  prevented  from  paying,71  and  this  regardless 
of  the  outcome  of  the  proceeding.72  It  has  been  held  that  the  garnishee 
is  liable  for  interest  where  the  process  of  garnishment  is  void,73  or 
where  he  has  expressly  promised  to  pay  interest71  and  the  use  of  the 
money  has  been  prevented  by  the  garnishment,75  or  where  interest  is 
by  law  a  necessary  incident  of  the  contract,76  or  where  the  demand 
is  on  interest  when  the  process  is  served,77  or  where  he  mingles  the 
money  with  his  own  and  has  the  use  of  it,78  or  has  received  interest 
from  its  use  by  others,79  or  was  in  default  before  the  commencement 


Pending  the  Proceedings. — Berry  Bros. 

v.  Davis  &  Co.,  77  Tex.  191,  13  S.  W. 
978,  19  Am.  St.  Eep.  748. 

A  garnishee  in  attachment  execution 
is  not  liable  for  interest  on  the  amount 
of  his  indebtedness  between  the  date 
of  the  service  of  the  writ  and  the  entry 
of  judgment.  Allegheny  Sav.  Bank  v. 
Meyer,  59   Pa.  361. 

The  garnishee  is  liable  for  interest 
from  the  date  of  the  judgment  in  favor 
of  the  plaintiff  in  the  principal  action. 
Eau  Claire  Nat.  Bank  v.  Chippewa  Val- 
ley Bank,  124  "Wis.  520,  102  N.  W.  1068, 
109  Am.  St.  Eep.  966. 

71.  if  a  foreign  attachment  is  laid 
for  a  smaller  sum  than  is  in  the  hands 
of  the  garnishee,  he  is  liable  for  in- 
terest on  the  balance.  Mackey  v.  Hodg- 
son, 9  Pa.  468. 

He  is  liable  for  interest  -where  the 
delay  in  payment  is  not  due  to  the 
trustee  process,  as  where  the  trustee 
process  is  served  pending  an  action 
against  the  trustee  to  recover  the  debt 
and  is  disposed  of  before  judgment  is 
rendered  in  such  action,  and  no  con- 
tinuance of  such  action  is  asked  for. 
Albion  Lead  Works  v.  Citizens'  Ins. 
Co.,  3  Fed.  197. 

72.  Little  v.  Owen,  32  Ga.  20;  Mack- 
ey v.  Hodgson,  9  Pa;  468. 

73.  "Especially  when  it  is  not  made 
to  appear  that  he  kept  the  money  set 
apart  to  answer  the  summons  of  gar- 
nishment and  did  not  use  it  in  his  own 
business."  Hawkins  v.  Georgia  Nat. 
Bank,  61   Ga.  106. 

74.  Bosenstein  v.  Tarr,  51  Fed.  368, 
affirmed,  53  Fed.  112,  3  C.  C.  A.  466; 
Abbott  v.  Stinchfield,.  71  Me.  213; 
Blodgett  v.  Gardiner,  45  Me.  542. 

If  he  is  not  ready  to  pay,  "or  if  he 
employs  his  funds  in  the  ordinary  course 
of  business,  without  any  special  reserva- 
tion to  meet  the  demand  on  account 
of  which  he  is  trusteed,  he  is  charge- 
able with  interest."  Blodgett  v.  Gar- 
diner, 45  Me.  542. 
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But  see  Rushton  v.  Rowe,  64  Pa.  63, 
where  it  is  said  that  the  garnishee 
would  have  been  relieved  from  liability 
for  interest  on  a  mortgage  debt  if  it 
had  appeared  that  he  stood  ready  to 
pay  it. 

75.  -Blodgett  v.  Gardiner,  45  Me.  542. 

76.  As  in  the  Case  of  a  Promissory 
Note. — "Work  v.  Glaskins,  33  Miss.  539. 

77.  Bridges  v.  Sheldon,  7  Fed.  17, 
41;  Baker  v.  Central  Vt.  R.  Co.,  56 
Vt.  302. 

78.  U.  S. — Mattingly  v.  Boyd,  20 
How.  128,  15  L.  ed.  845;  Lackett  v. 
Rumbauigh,  45  Fed.  23.  Conn. — Cox  v. 
Cronan,  82  Conn.  175,  72  Atl.  927,  135 
Am.  St.  Eep.  268;  Candee  v.  Skinner, 
40  Conn.  464;  "Woodruff  V.  Bacon,  35 
Conn.  97.  Ga. — Hawkins  v.  Georgia 
Nat.  Bank,  61  Ga.  106.  la.— Moore  !;. 
Lowrey,  25  Iowa  336,  95  Am.  Dec.  790. 
Me.— Norris  v.  Hall,  18  Me.  332.  Mass. 
Adams  v.  Cordis,  8  Pick.  260.  E.  I. 
Cross  v.  Brown,  Steese  &  Clarke,  19 
E.  I.  220,  33  Atl.  147. 

The  mere  fact  that  he  does  not  keep 
the  fund  entirely  unmingled  with  his 
own  is  of  slight  importance  in  fixing  his 
liability  for  interest,  except  in  so  far 
as  it  raises  a  presumption  of  use  by 
him.     Candee  v.  Skinner,  40  Conn.  464. 

In  Candee  v.  Skinner,  40  Conn.  464, 
the  garnishee  was  held  not  liable  for 
interest  though  he  occasionally  mixed  to 
some  extent  the  fund  with  his  own, 
where  at  all  times  during  the  four 
years  over  which  the  litigation  ex- 
tended he  was  able  and  ready  to  pay 
it  over  at  any  time. 

It  is  immaterial  whether  the  use  of 
the  money  is  beneficial  or  prejudicial 
to  the  trustee,  in  such  case.  "The 
right  to  interest  does  not  depend  upon 
the  successful  use  of  money,  but  merely 
upon  the  use  of  it.  He  who  uses  it 
takes  the  risk  of  profit  and  loss. 
Adams  v.  Cordis,  8  Pick.  (Mass.)  260. 

79.  Eosenstein  v.  Tarr,  51  Fed.  368, 
affirmed,  53  Fed.  112,  3  C.  C.  A.  460; 
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of  the  garnishment  proceedings,80  or  has  been  guilty  of  fraud  or  col- 
lusion,81 or  by  his  conduct  has  caused  unreasonable  delay,'2  or  where 
he  resists  the  payment  of  the  fund  in  his  hands  or  controverts  his 
indebtedness,83  or  retains  it  for  the  purpose  of  litigating  for  his  own 
benefit  the  title  of  the  owner  thereof.84 

Effect  of  Eight  To  Pay  Fund  Into  Court  —  The  garnishee  may  relieve 
himself  from  liability  for  interest  by  paying  the  fund  into  court,85  and 
in  some  states  is  bound  to  do  so  in  order  to  escape  such  liability.86 
In  other  states,  however,  the  mere  fact  that  he  retains  the  fund,  instead 
of  paying  it  into  court,  does  not  render  him  liable  for  interest.87 

Interest  Is  an  Incident  to  the  Debt. —  "When  allowed  against  the  gar- 
nishee, the  interest  is  a  mere  incident  to  the  debt  and  may  be  recovered 
by  the  garnishing  creditor.88 

7.  Statute  of  Limitations.  —  In  those  states  where  service  of  process 
in  garnishment  makes  the  garnishee  a  party  to  the  action,  the  statute 
of  limitations  ceases  to  run  in  his  favor  after  such  service,  since  the 
claim  against  him  is  then  in  suit."  In  states  where  he  does  not  become 
a  party  to  the  action,  the  contrary  is  true.90  It  has  been  held  that 
the  liability  created  by  the  garnishment  itself  is  never  barred  by  limita- 
tions, though  the  liability  of  the  garnishee  to  the  defendant  may  be.91 

D.    Effect  as  Between  Garnishee  and  Defendant.  —  1.    Effect 


Lackett  v.  Bumbaugh,  45  Fed.  23;  A'b- 
bott  v.  Stinchfield,  71  Me.  213. 

80.  Rosenstein  v.  Tarr,  51  Fed.  368, 
affirmed,  53  Fed.   112,  3   C.  C.   A.   466. 

81.  Jones  v.  Manufacturer's  Nat. 
Bank,  99  Pa.  317;  Mackey  v.  Hodgson, 
9  Pa.  468. 

82.  Oohen  v.  St.  Louis  Perpetual 
Ins.  Co.,  11  Mo.  374;  Jones  v.  Manufac- 
turer's Nat.  Bank,  99  Pa.  317;  Rush- 
ton  v.  Bowe,  64  Pa.  63;  Mackey  v. 
Hodgson,  9  Pa.  468. 

83.  Ga.— Georgia  Ins.  &  Trust  Co. 
v.  Oliver,  r  Ga.  38.  Md. — Chase  v.  Man- 
hardt,  1  Bland  333.  Minn. — Bay  v. 
Lews,  67  Minn.  365,  69  N.  W.  100. 
Miss.— Work  v.  Glaskins,  33  Miss.  539. 
Mo.— Stevens  v.  Gwathmey,  9  Mo. 
636.  Pa.— Rushton  v.  Bowe,  64  Pa. 
63. 

Where  he  interposes  a  dilatory  plea 
and  opposes  other  obstacles  to  the 
plaintiff's  recovery  against  him.  Hol- 
lingsworth  &  Co.  v.  Hammond,  30  Ala. 
668. 

84.  Cox  v.  Cronan,  82  Conn.  175,  72 
Atl.  927,  135  Am.  St.  Bep.  268. 

85.  Ga.— Code,  1911,  §5291.  Miss. 
Work  v.  Glaskins,  33  Miss.  539.  Pa. 
Eushton  v.  Bowe,  64  Pa.  63.  E.  I.— Cross 
»•  Brown,  Steese.  &  Clarke,  19  B.  I.  220, 
2«,  33  Atl.  147. 

See  also  infra,  X,  H. 


86.  Md. — Chase  v.  Manhardt,  1 
Bland  333.  Miss. — Smith  m.  German 
Bank,  60  Miss.  69;  Work  v.  Glaskins,  33 
Miss.  539.  E.  I. — See  Cross  v.  Brown, 
Steese  &  Clarke,  19  B.  I.  220,  241,  33 
Atl.  147.  Va. — Templeman  v.  Faunt- 
leroy,  3  Band.  434. 

It  will  be  presumed  that  he  uses  it 
if  he  continues  to  hold  it.  Templeman 
v.  Fauntleroy,  3  Band.  (Va.)  434. 

87.  Moore  v.  Lowrey,  25  Iowa  336, 
95  Am.  Dec.  790;  Lyman  v.  Orr,  26 
Vt.  119. 

88.  Woodruff  v.  Baeon,  35  Conn.  97. 

89.  Mattingly  v.  Boyd,  20  How.  (U. 
S.)  128,  15  L.  ed.  845.  See  Clyne  V. 
Easton,  Eldridge  &  Co.,  148  Gal.  387, 
83  Pac.  36,  113  Am.  St.  Bep.  253. 

90.  Clyne  v.  Easton,  Eldridge  &  Co., 
148  Cal.  287,  83  Pac.  36,  113  Am.  St. 
Bep.  253. 

Unless  he  admits  his  indebtedness  to 
the  defendant  or  his  possession  or  con- 
trol of  property  belonging  to  him. 
Clyne  v.  Easton,  Eldridge  &  Co.,  148 
Cal.  287,  83  Pac.  36,  113  Am.  St.  Bep. 
263. 

91.  Clyne  v.  Easton,  Eldridge  &  Co., 
148  Cal.  287,  83  Pac.  36,  113  Am.  St. 
Bep.  253;  Carter  v.  Los  Angeles  Nat 
Bank,  116  Cal.  370,  48  Pac.  332. 
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in  General.  —  The  rights  of  the  garnishee  and  of  the  principal  defend- 
ant, as  between  themselves,  remain  the  same.92 

2.  Effect  on  Right  of  Defendant  To  Sue  Garnishee.  —  As  a  general 
rule  the  pendency  of  garnishment  proceedings  does  not  preclude  an 
action  by  the  principal  defendant  against  the  garnishee  to  recover  the 
amount  of  the  debt.?3  But  the  statutes  in  some  states  prohibit  the 
commencement  of  an  action  by  the  defendant  against  the  garnishee 
in  such  case  unless  permitted  by  the  court  upon  good  cause  shown." 
The  federal  court  cannot  interfere  with  garnishment  proceedings  pre- 
viously instituted  in  the  state  court.95 

Manner  of  Setting  Up  Pendency  of  Proceedings.  —  The  pendency  of  the 
garnishment  proceedings  must  be  allowed  to  be  set  up  in  some  way  in 
the  action  against  the  garnishee.98  The  method  of  setting  it  up  varies 
in  the  different  jurisdictions.  Generally  such  proceedings  cannot  be 
pleaded  in  bar.97  In  some  states  they  may  be  pleaded  in  abatement,98 
while  in  others  a  contrary  rule  prevails.99    In  some  states  a  stay  of 


92.  Del. — Ruinford  v.  Goodlevege,  86 
Atl.  103.  HI.— Michigan  Cent.  R.  Co. 
p.  Chicago  &  M.  L.  S.  R.  Co.,  1  111. 
App.  399.  Minn. — Bacon  v.  Felthous, 
103  Minn.  387,  115-  N.  W.  205.  Mo. 
Karnes  v.  Pritchard,  3i6  Mo.  135. 

The  mere  service  of  the  garnishment 
process  does  not  operate  as  a  satisfac- 
tion of  the  debt  owing  by  the  garnishee 
to  the  principal  defendant.  Beaunront 
v.  Eason,  12  Heisk.  (Tenn.)  417. 

93.  U.  S. — In  re  Ransford,  194  Fed. 
658,  115  C.  C.  A.  560;  Bridges  v.  Shel- 
don, 7  Fed.  17,  40.  Cal. — Glugermovich 
V.  Zicovich,  113  Cal.  64,  45  Pac.  174; 
McKeon  v.  McDermott,  22  Cal.  667, 
83  Am.  Dec.  86;  McFadden  v.  O 'Bun- 
nell, 18  Cal.  160.  Ga.— Shealy  v.  Toole, 
56  Ga.  210.  Me.— Ladd  v.  Jacobs,  64 
Me.  347.  Mass. — Kellogg  v.  Waite, 
99  Mass.  501.  Mich. — Grosslight  v. 
Crisup,  58  Mich.  531,  25  N.  W.  505. 
Miss. — Tazoo  &  M.  V.  R.  Co.  v.  Fulton, 
71  Miss.  385,  14  So.  271;  Kellogg  v. 
Freeman,  50  Miss.  127.  Vt. — Hicks  v. 
Gleason,  20  Vt.  139. 

But  see  Blair  v.  Porter,  13  N.  J.  Eq. 
267,  where  it  is  said  that  the  existence 
of  an  attachment  is  a  perfect  defense 
to  an  action  at  law  on  the  debt. 

Pendency  of  garnishment  proceedings 
in  another  state.  Becker  v.  Illinois 
Cent.  B.  Co.,  250  111.  40,  95  N.  E.  42, 
35  L.  R.  A.  (N.  S.)  1154;  Williams  v. 
Ingersoll,  89  N.  Y.  508. 

94.  Kan.  Gen.  St.,  1909,  §5837;  Wis. 
St.,  1898,   §2770. 

95.  Though  the  pendency  of  trustee 
process  in  a  state  court  does  not  pre- 
clude  a  suit   in  the   federal  court  by 
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the  principal  defendant  against  the 
trustee  to  have  the  amount  of  his  claim 
ascertained  and  adjusted  when  it  would 
not  preclude  such  a  suit  in  the  state 
court,  the  relief  to  be  obtained  can  be 
no  greater  than  the  principal  defend- 
ant would  be  entitled  to  in  a  similar 
suit  in  the  state  court.  Bridges  v.  Shel- 
don, 7  Fed..  17,  41. 

96.  Chicago,  R.  I.  &  P.  E.  Co.  v. 
Sturm,  174  TJ.  S.  710,  17  Sup.  Ct.  797, 
43  L.  ed.  1144. 

97.  la. — Clise  v.  Freeborne,  27  Iowa 
280.  Md. — Brown  V.  Somerville,  8  Md. 
444.  Vt. — Jones  &  Dow  v.  Wood,  30 
Vt.  268. 

It  cannot  be  shown  under  a  plea  in 
bar,  as  under  a  plea  of  the  general  issue 
with  notice.  Near  v.  Mitchell,  23  Mich. 
3'82 

98.  U.  S.— Mattingly  fl.'Boyd,  20 
How.  128,  15  L.  ed.  845;  Wallace  v.  Mo-. 
Connell,  13  Pet.  136,  151,  10  L.  ed. 
95;  In  re  Ransford,  194  Fed.  658,  115 
C.  C.  A.  560.  la.— Clise  v.  Freeborne, 
27  Iowa  280.  Md.— Brown  v.  Somer- 
ville, 8  Md.  444.  Mich.— Grosslight  v. 
•Crisup,  58  Mich.  531,  25  N.  W.  505; 
Near  v.  Mitchell,  23  Mich.  382. 

In  Harvey  v.  Great  Nor.  R.  Co.,  50 
Minn.  405,  512  N.  W.  905,  17  L.  K.  A. 
84,  this  is  said  to  be  the  doctrine  » 
England  and  in  most  of  the  courts  ot 
this  country.  .. 

99.  Ala. — Crawford  v.  Slade,  9  Ala. 
887,  44  Am.  Dec.  463.  Minn.-Harvey 
v.  Great  Nor.  R.  Co.,  50  Minn.  405,  M 
N.  W.  905,  17  L.  R.  A.  84.  Mo.-Hov- 
land  v.  Chicago,  B.  I.  &  P.  B.  Co.,  1M 
Mo.  474,  36  S.  W.  29,  followed  m  Shu" 
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proceedings  may  be  granted  in  the  action  against  the  garnishee,1  or 
the  cause  may  be  permitted  to  proceed  to  judgment  and  a  stay  of 
execution  then  granted,2  or  the  court  may  direct  the  satisfaction  of 
such  judgment  to  the  extent  of  any  payment  which  the  garnishee  is 
required  to  make  in  the  garnishment  proceedings.8  To  be  available 
under  any  practice  it  is  incumbent  on  the  defendant  to  show  that  the 
very  debt  for  which  he  is  sued  by  his  creditor  has  been  attached.* 
Whether  set  up  in  abatement  or  in  bar,  the  defense  is  bad  if  it  pur- 
ports to  meet  the  whole  of  the  plaintiff's  case  and  in  fact  meets  but 
a  part  of  it.5 

E.  Effect  on  Existing  Contract  Rights.  —  In  the'  absence  of 
fraud,  the  garnishment  proceedings  can  act  only  on  the  legal  rights 
of  the  defendant  as  they  exist  under  and  are  fixed  by  his  contract 
with  the  garnishee,6  and  can  in  no  way  affect  or  change  the  terms  and 
conditions  of  such  contract.7    It  cannot  deprive  the  garnishee  of  any 


v.  Missouri  Pac.  E.  Co.,  221  Mo.  140, 
119  S.  W.  1086.  N.  Y.— Douglass  v. 
Phenix  Ins.  Co.,  138  N.  Y.  209,  33  N.  E. 
938,  34  Am.  St.  Rep.  448,  20  L.  E.  A. 
118.  Ore.— See  Phipps  v.  Rieley,  15  Ore. 
494,  16  Pac.  185.  Vt.— Jones  &  Dow 
v.  Wood,  30  Vt.  268. 

Proceedings  in  Another  State. — Pur- 
cell  v.  St.  Paul  P.  &  M.  Ins.  Co.,  5 
N.  D.  100,  64  N.  W.  943. 

1.  Ala.— Crawford  v.  Slade,  9  Ala. 
887,  44  Am.  Dec.  463.  Cal.— Gluger- 
movich  v.  Zicovich,  113  Cal.  64,  45 
Pac.  174;  McKeon  v.  McDermott,  22  Cal. 
667,  83  Am.  Dec.  86;  McPadden  v. 
O'Donaell,  18  Cal.  160.  Idaho.— Van 
Ness  v.  McLeod,  3  Idaho  439,  31  Pac.  798. 
Ind. — Baltimore  &  O.  E.  Co.  v.  Adams, 
159  Ind.  688  66  N.  E.  43,  60  L.  E.  A. 
396.  Kan.— Ferguson  v.  Bank  of  Kan- 
sas City,  25  Kan.  333.  Minn.— Ameri- 
can Hardwood  Lumb.  Co.  v.  Joannin- 
Hansen  Co.,  99  Minn.  305,  106  N.  W. 
403;  Harvey  v.  Great  Nor.  E.  Co.,  50 
Minn.  405,  52  N.  W.  905,  17  L.  E.  A. 
84;  Blair  «.  Hilgediek,  45  Minn.  23,  47 
N.  W.  310.  Wis.^Johann  v.  Eufener, 
32  Wis.  195. 

The  question  whether  or  not  the  debt 
is  subject  to  garnishment  will  not  be 
considered,  but  must  be  determined  in 
the  garnishment  proceedings.  Ameri- 
can Hardwood  Lumber  Co.  v.  Joannin- 
Hansen  Co.,  99  Minn.  305,  109  N.  W. 
403.  ' 

2.  U.  S.— Bridges  v.  Sheldon,  7  Fed. 
17,  41.  Ala,— Crawford  v.  Slade,  9  Ala. 
8&7,  44  Am.  Dec.  463.  Ga,— Shealy  v. 
Toole,  56  Ga.  210.  Minn.— Harvey  v. 
Great  Nor.  E.  Co.,  50  Minn.  405,  52 
N.  W.  905,  17  L.  E.  A.  84;  Blair  v. 
Hilgediek,  45  Minn.  23,  47  N.  W.  310. 


Miss.— Yazoo  &  M.  V.  R.  Co.  v.  Fulton, 
71  Miss.  385,  14  So.  271.  Mo.— Shull 
v.  Missouri  Pac  E.  Co.,  221  Mo.  140, 
119  S.  W.  1086;  Howland  v.  Chicago, 
R.  I.  &  P.  E.  Co.,  134  Mo.  474,  36 
S.  W.  29,  reviewing  the  cases  on  the 
subject.  Vt. — Jones  &  Dow  v.  Wood, 
30  Vt.  268. 

Execution  may  be  stayed  upon  the 
whole,  or  enough  thereof  to  provide  for 
the  satisfaction  of  the  demand  for 
which  the  debtor  is  garnished.  Gluger- 
movich  v.  Zicovich,  113  Cal.  64,  45  Pae. 
174. 

"When  both  proceedings  are  pending 
in  "the  same  court  at  the  same  time, 
the  better  practice  is  for  the  court,  by 
order,  to  stay  one  of  them  until  the 
other  shall  have  been  finally  heard  and 
determined."  Phipps  v.  Eieley,  15  Ore. 
494,  16  Pac.  185. 

3.  Glugermovicl  <b.  Zicovich,  113  Cal. 
64,  45  Pac.  174. 

4.  Norman  v.  Pennsylvania  Fire  Ins. 
Co.,  237  Mo.  576,  141  S.  W.  618;  Bailey 
v.  Pennsylvania  E.  Co.,  70  N.  J.  L.  308, 
58  Atl.  83,  affirming  69  N.  J.  L.  194» 
54  Atl.  248. 

5.  Bailey  v.  Pennsylvania  E.  Co.,  70 
N.  J.  L.  308,  58  Atl.  83,  affirming  69 
N.  J.  L.  194,  54  Atl.  248. 

6.  Alexander  v.  Pollock  &  Co.,  72 
Ala.  137;  Bamlbrick  v.  Baimbrick  Bros. 
Const.  Co.,  152  Mo.  App.  69,  132  S.  W. 
322. 

7.  V.  S. — North  Chicago  Rolling  Mill 
Co.  v.  St.  Louis  Ore  &  Steel  Co.,  152 
U.  S.  596,  617,  14  Sup.  Ct.  710,  38  L. 
ed.  565.  Ala. — Alexander  v.  Pollock  & 
Co.,  72  Ala.  137;  Smith  v.  Chapman  & 
Bro.,  6  Port.  365.  la.— State  Bank  v. 
Young,   140   N.  W.   376;   Stadler  Bros. 
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of  his  contract  rights,8  nor  can  he  be  compelled  to  perform  such  con- 
tract in  any  other  manner  than  is  therein  prescribed.9  The  garnish- 
ment cannot  affect  prior  transactions  between  the  garnishee  and  the 
defendant,10  nor  prevent  performance  by  the  garnishee  of  a  pre- 
existing contract  with  third  persons.11 

F.  Priority  as  Between  Garnishment  and  Assignments,  Liens 
and  the  Like.  —  The  rights  acquired  by  the  garnishing  creditor  are 
subordinate  to  those  acquired  under  valid  pre-existing  assignments  or 
transfers  of  the  indebtedness  or  property  sought  to  be  reached,12  in- 


&  Oo.  v.  Parmlee  &  Watts,  14  Iowa  175. 
Kan. — Rock  Island  Lumber  &  Mfg.  Co. 
v.  Equitable  Trust  &  Inv.  Co.,  54  Kan. 
134,  37  Pae.  983.  Ky. — Blackburn  v. 
Davidson,  7  B.  Mon.  101.  Md. — Farley 
v.  Oolver,  113  Md.  379,  77  Atl.  589; 
Baltimore  &  O.  B.  Co.  v.  Central  O. 
E.  Co.,  18  Md.  372.  Mass.— Fuller  v. 
O'Brien,  121  Mass.  422;  Willard  v.  But- 
ler, 14  Pick.  550.  Mo. — Stevenson  v. 
McFarland,  162  Mo.  159,  62  S.  W.  695; 
Heege  v.  Fruin,  18  Mo.  App.  139.  N.  H. 
Whiteomb  v.  Quinlan  &  Co.,  75  N.  H. 
429,  75  Atl.  535;  Boberts  v.  Noreross, 
69  N.  H.  533,  45  Atl.  560;  National 
Bevere  Bank  v.  Bay  State  Shoe  Fas- 
tening Co.,  67  N.  H.  371,  40  Atl.  255; 
Carter  v.  Webster,  65  N.  H.  17,  17  Atl. 
978.  Vt. — National  Union  Bank  v. 
Brainerd,  65  Vt.  291,  26  Atl.  723.  W.  Va. 
Wall  v.  Norfolk  &  W.  B.  Co.,  52  W. 
Va.  485,  44  S.  E.  294,  94  Am.  St.  Eep. 
948,  64  L.  B.  A.  501.  Wis.— Smith  v. 
Davis,  1  Wis.  477,  60  Am.  Dec.  390. 

The  garnishee  "can  be  charged  only 
in  consistency  with  the  subject  of  his 
contract  with  the  defendant."  Butler 
v.  Billups,  101  Ga.  102,  28  S.  E.  615, 
quoted  in  Singer  Sewing  Mach.  Co.  v. 
Southern  Grocery  Co.,  2  Ga.  App.  545, 
59  S.  E.  473;  Cox  v.  Bussell,  44  Iowa 
556. 

The  plaintiff  may  show  what  the  real 
contract  was,  where  there  has  been  a 
fraudulent  alteration  thereof  by  the 
garnishee  after  its  execution  and  de- 
livery. State  Bank  v.  Young  (Iowa), 
140  N.  W.  376. 

8.  TJ.  S. — Johnson  v.  Union  Pac.  R. 
Co.,  145  Fed.  249.  Ga.— Southern  E. 
Co.  v.  Brown,  131  Ga.  245,  62  S.  E.  177; 
Southern  Flour  &  Grain  Co.  v.  Northern 
Pac.  E.  Co.,  127  Ga.  626,  56  S.  E.  742, 
119  Am.  St.  Bep.  356;  Singer  Sewing 
Mach.  Co.  v.  Southern  Grocery  Co.,  I 
Ga.  App.  545,  59  S.  E.  473;  Mutual 
Beserve  Life  Ins.  Co.  v.  Fowler,  2  Ga. 
App.  537,  59  S.  E.  469.  HI.— Wohlford 
v.  Wabash  Coal  Co.,  164  111.  App.  185. 
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R.  I. — Johnson  v.  Union  Pac.  E.  Co., 
29  E.  I.  80,  69  Atl.  29S,  132  Am.  St. 
Eep.  739. 

The  right  acquired  by  the  plaintiff 
by  the  garnishment  is  subject  to  exist- 
ing contract  liens  in  favor  of  the  gar- 
nishee. Eonan  v.  Dewes,  17  Mo.  App. 
306. 

9.  Ind. — King  <v.  Vance,  46  Ind.  246, 
Mass. — Clark  v.  Brewer,  6  Gray  320. 
Minn. — Bacon  v.  Felthous,  103  Minn. 
387,  115  N.  W.  205.  Vt.— Bartlett  v. 
Wood,  32  Vt.  372,  378. 

A  statute  so  providing  does  not  pre- 
clude garnishment  of  a  common  carrier 
for  goods  received  for  transportation? 
out  of  the  state  (Malott  v.  Johnson,  31* 
Ind.  App.  67S,  77  N.  E.  S66),  unless 
the  goods  are  actually  in  transit.  Pitts- 
burgh, C,  C.  &  St.  L.  E.  Co.  v.  Cox, 
36  Ind.  App.  291,  73  N.  E.  120,  114 
Am.  St.  Eep.  377;  Stevenot  v.  Eastern 

E.  Co.  of  Minn.,  -61  Minn.  104,  63  N.  W. 
256,   28  L.   R.   A.   600.     See  supra,  V, 

F,  14. 

One  contracting  to  deliver  goods  out- 
side of  the  state  cannot  be  charged  as 
the  trustee  of  him  to  whom  he  has 
agreed  to  deliver  them,  since  he  could 
not  be  required  to  deliver  them  else- 
where and  the  officer  has  no  authority 
to  receive  them  there.  Clark  v.  Brewer, 
6  Gray  (Mass.)  320. 

For  applications  of  this  rule  to  the 
case  of  garnishments  of  debts  and  de- 
mands  before  maturity,  see  supra,  V, 
F,   18. 

10.  Oregon  Ry.  &  Nav.  Co.  V.  Gates, 
10  Ore.  514.  ,    „„„ 

11.  Farley  v.  Colver,  113  Md.  379, 
77  Atl.  589;  Baltimore  &  O.  E.  Co.  v. 
Central  O.  R.  Co.,  18  Md.  372;  Whit- 
comb  v.  Quinlan  &  Co.,  75  N.  H.  429, 
75  Atl.  525;  National  Severe  Bank  p. 
Bay  State  Shoe  Fastening  Co.,  67  N.  H. 
371,  40  Atl.  256. 

12.  Ark.— Eoesch  v.  W.  B.  Worthen 
Co.,  95  Ark.  482,  130  S.  W.  551,  31  h. 
B.  A.   (N.  S.)   374.     Cal.-WaUing  ft 
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eluding  equitable  assignments,13  valid  assignments  of  future  earnings,1 


Miller,  15  Cal.  38.    Colo.— Duf  er  v.  Hay- 
aen,  12  Colo.  196,  20  Pac.  617;  Drennon 
i).  Boss,  2  Colo.  App.  181,  29  Pao.  1041 ; 
Marks  v.  Anderson,  1  Colo.  App.  1,  27 
Pac.  168.  Del. — Eumford  v.  Goodlevege, 
86  Atl.  103.     Fla.— Walters  &  Walker 
v.  WMtlock,  9  Fla.  86,  76  Am.  Dee.  607. 
Idaho. — Porter    v.    Title    Guaranty    & 
Surety  Co.,  21  Idaho  312,  121  Pac.  548. 
HI.— Williams  v.   West   Chicago   St.   B. 
Co.,  199  111.  57,  64  N.  E.  1024,  affirming 
101  111.  App.  291;  Himrod  v.  Baugh,  85 
111.  435.    la— Steltzer  v.    Condon,   139 
Iowa   754,    118    N.    W.    39;     Pugh     v. 
Jones,  134  Iowa   746,   112   N.   W.    225, 
120  Am.  St.  Eep.  451,  11  L.  E.  A.   (N. 
S.)  706;  Packer  v.  Orary,  121  Iowa  383, 
96  N.  W.  870.     Ky  — Millett  v.  Swift, 
138  Ky  408,  128  S.  W.  312.     La,— See 
First  Nat.  Bank  v.  Martin,  127  La.  733, 
53  So.  973.     Me.— Howe  v.   Howe,   97 
Me.  422,  54  Atl.  908;  Porter  v.  Bullard, 
26  Me.  448.     Mo.— Wilson  v.   Murphy, 
45  Mo.  409;  Eichards  v.  Griggs,  16  Mo. 
416,  57  Am.  Dec.   240.     Mont. — Oppen- 
heimer  v.  First  Nat.  Bank,  20  Mont.  192, 
50  Pac.  419.    Neb. — Cockins  v.  Bank  of 
Alma,  84  Neb.  624,  122  N.  W.  16,  133 
Am.  St.  Eep.  642;  Farmers  &  Merchants 
Nat.  Bank  v.  Mosher,  68  Neb.  713,  94 
N.  W.  1003,  100  N.  W.  133;  Coleman  v. 
Scott,  27  Neb.  77,  42  N.  W.  896.    N.  H. 
White  v.  Fernald-Woodward  Co.,  75  N. 
H.  504,  7i7  Atl.  401;  Marsh  v.  Garney, 
69  N.  H.  236,  45  Atl.  745.    N.  Y.— Wil- 
liams v.  Ingersoll,  89  N.  T.  508.    N.  D. 
Purcell  17.  St.  Paul  F.   &  M.   Ins.   Co., 
5  N.  D.  100,  64  N.  W.  943.     Ohio.— Mil- 
ligan  v.  Plymouth  State  Bank,  4  Ohio 
C.  C.  (N.  S.)  5S5.     Okla.— Market  Nat. 
Bank  v.  Easpberry,   34  Okla.   243,   124 
Pac.  758;  Central  Loan  &  Trust  Co.  17. 
Campbell  Com.  Co.,  5  Okla.  396,  49  Pac. 
48.   Pa.— Noble  v.  Thompson  Oil  Co.,  79 
Pa.  354,  21  Am.  Rep.  66.     R.  I.— Han- 
aford  v.  Hawkins,  18  E.  I.  432,  28  Atl. 
605.    Tenn.— Conner  v.  Allen,  3   Head 
418.    Tex.— Welch  v.  Eenfro,   42   Tex. 
Oiv.  App.  460,  94  S.  W.  107.    Vt.— Holt 
v.  Babcock,  63  Vt.  634,  22  Atl.  459. 

Accepted  Order  for  Payment  of 
Money.— Glauber  Mfg.  Co.  v.  Voter,  71 
N.  H.  68,  51  Atl.  270. 
,  Orders  Presented  for  Payment  Be- 
fore Garnishment.— Wilson  Hardware 
Co.  v.  Duff,  54  Tex.  Civ.  App.  285,  117 
S.  W.  440. 

Valid    Assignment     of     a     Legacy. 
Hess's  Estate,  27  Pa.  Super.  498. 
An  assignment  made  after  discharge 


of  liability  under  one  garnishment,  and 
before  the  service  of  a  second  summons 
in  garnishment.  Daniels  v.  Meinhard 
Bros.  &  Co.,  53  Ga.  3'59. 

The  garnishee  may  protect  itself  by 
showing  the  assignment  at  any  time 
before  .  judgment.  Steltzer  v.  Condon, 
139  Iowa  754,  118  N.  W.  39. 

As  to  the  necessity  for  notice  to  the 
debtor  of  the  assignment,  see  Colo. 
Drennon  v.  Eoss,  2  Colo.  App.  181,  29 
Pac.  1041.  Fla.— Walters  &  Walker  v. 
Whitlock,  9  Fla.  86,  76  Am.  Dec.  607. 
HI. — Williams  17.  West  Chicago  St.  E. 
Co.,  199  111.  57,  64  N.  E.  1024,  affirming 
101  111.  App.  291;  Himrod  v.  Baugh,  85 
111.  435.  Ia.^Steltzer  v.  Condon,  139 
Iowa  754,  118  N.  W.  39.  Mo.— Eich- 
ards 17.  Griggs,  16  Mo.  416,  57  Am.  Dec. 
240.  N.  H.— Marsh  v..  Garney,  69  N.  H. 
236,  45  Atl.  745.  Okla.— Market  Nat. 
Bank  v.  Easpberry,  34  Okla.  243,  124 
Pac.  758;  Central  Loan  &  Trust  Co.  v. 
Campbell  Com.  Co.,  5  Okla.  396,  49 
Pac.  48.  Pa. — Noble  v.  Thompson  Oil 
Co.,  79  Pa.  354,  21  Am.  Eep.  66.  E.  I. 
Hanaford  v.  Hawkins,  18  E.  I.  432,  28 
Atl.  605.  Tex. — Welch  v.  Eenfro,  42 
Tex.  Civ.  App.  460,  94  S.  W.  107.  Vt. 
Holt  v.  Babcock,  63  Vt.  634,  22  Atl. 
459. 

13.  Ala. — Canterbury  &  Gilder  v. 
Marengo  Abstract  Co.,  166  Ala.  231,  52 
So.  388,  139  Am.  St.  Eep.  30.  Colo. 
Chamberlin  17.  Gdlman,  10  Colo.  94,  14 
Pac.  107.  111. — Newman  17.  Commercial 
Nat.  Bank,  156  111.  530,  41  N.  E.  156, 
affirming  55  111.  App.  534;  Cooper  v. 
McClun,  16  111.  435;  Gray  17.  Bever,  122 
111.  App.  1.  Mo. — Wheless  v.  Meyer- 
Schmidt  Grocery  Co.,  140  Mo.  App.  572, 
120  S.  W.  708.  N.  H.— Pollard  17.  Pol- 
lard, 68  N.  H.  356,  39  Atl.  329.  Va. 
Mack  Mfg.  Co.  v.  Smoot  &  Co.,  102 
Va.  724,  47  S.  E.  856. 

Equitable  Assignment  of  a  Part  of 
an  Indebtedness. — Whiteside  17.  Tall,  88 
Mo.  App.  168.  See  also  Gray  v.  Bever, 
1S2  111.  App.  1. 

An  order  in  the  form  of  a  bill  of  ex- 
change operates  as  an  equitable  assign- 
ment of  the  fund  to  the  payee,  and 
after  delivery  and  presentation  there- 
of the  fund  cannot  be  attached  by  the 
drawer's  creditors,  though  the  drawee 
could  not  be  charged  as  acceptor  in  the 
absence  of  a  written  acceptance.  Wheat- 
ly  17.  Strobe,  12  Cal.  92. 

14.  Harrison  v.  Louisville  &  N.  E. 
Co.,  120  Ala.  42,  28  So.  790;  Wellborn 
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or  of  money  otherwise  to  become  due  in  the  future,15  assignments  or 
transfers  as  collateral  security,18  and  assignments  for  the  benefit  of 
creditors,17  and  are  subordinate  also  to  rights  acquired  under  valid 
pre-existing  liens.18  The  contrary  is  true,  however,  as  to  assignments 
or  transfers  which  are  void,19  or  are  not  executed  in  the  manner  pre- 
scribed by  law,20  but  not  as  to  those  which  are  merely  voidable.21 
Subsequent  Assignments  and  Liens.22  —  The  rights  acquired  by  the  gar- 


v.  Buck,  114  Ala.  277,  21  So.  786;  Den- 
ver, T.  &  F.  W.  E.  Co.  v.  Smeeton,  2 
Colo.  App.  126,  29  Pac.  815. 

15.  Hawley  v.  Bristol,  39  Conn.  26. 

16.  Colo. — Lewis  v.  Board  of  Comrs., 
14  Colo.  371,  23  Pac.  338.  Ga.— How- 
ard v.  Porter,  99  Ga.  649,  27  S.  E.  725; 
SmdtH  v.  Worley,  10  Ga.  App.  280,  73 
S.  E.  428.  Tex. — Buchanan  v.  Spencer 
Lumber  Co.  (Tex.  Civ.  App.),  134  S.  W. 
292. 

Assignment  of*  note  as  collateral  se- 
curity. White  v.  Fernald-Wioodwand 
Co.,  75  N.  H.  504,  77  Atl.  401,  76  N.  H. 
S3,  79  Atl.  641. 

Conveyance  of  chattels  absolute  in 
terms,  but  intended  as  security.  Corning 
v.  Records,  69  N.  H.  '390,  46  Atl.  462, 
76  Am.  St.  Rep.  178. 

An  assignment  made  as  security  for 
past  indebtedness  and  future  advances 
is  not,  as  against  attaching  creditors, 
security  for  advances  made  by  the  as- 
signee to  the  assignor  after  notice  of 
the  attachment.  Howe  v.  Howe,  97  Me. 
422,  54  Atl.  908.  See  also  supra,  V, 
f,  33. 

17.  la. — Gimble,  Florshime  &  Co.  v. 
Ferguson,  58  Iowa  414,  10  N.  W.  789. 
N.  H. — Roberts  v.  Norcross,  69  N.  H. 
533,  45  Atl.  560.  R.  I.— Waldron  v. 
Wdleox,  13  R.  I.  518. 

In  Another  State. — Union  Sav.  Bank 
&  Tr.  Co.  v.  Indianapolis  Lounge  Co., 
20  Ind.  App.  325,  47  N.  E.  846;  Cross 
V.  Brown,  Steese  &  Clarke,  19  E.  I.  220, 
237,  33  Atl.  147;  Noble  v.  Smith,  6  E.  I. 
446.    See  also  supra,  V,  F,  43. 

18.  Thomson  v.  Findlater  Hardware 
Co.  (Tex.  Civ.  App.),  156  S.  W.  301. 

Of  which  the  garnishing  creditor  has 
notice.  Gardner  v.  Planters'  Nat.  Bank, 
54  Tex.  Civ.  App.  572,  118  S.  "W.  1146. 

A  contract  lien  in  favor  of  the  gar- 
nishee. Eonan  v.  Dewes,  17  Mo.  App. 
306. 

Mortgages. — Jordan  v.  Pence,  123  Mo. 
App.  321,  100  S.  W.  529;  Meyer  v.  Mil- 
ler, 51  Neb.  620,  71  N.  W.  315.     See 


also  Michigan  Cent.  E.  Co.  v.  Chicago 
&  M.  L.  S.  E.  Co.,  1  111.  App.  399. 

Garnishment  takes  precedence  over 
a  previous  unrecorded  chattel  mortgage, 
where  the  garnishee  withholds  it  from 
record  at  the  request  of  the  mortgagor 
in  order  not  to  hurt  the  latter 's  credit 
and  the  plaintiff  in  dealing  with  the 
mortgagor  relies  on  his  property  being 
unincumbered.  Sanger  v.  Guenther,  73 
Wis.  354,  41  N.  W.  436. 

Existing  liens  under  deeds  of  trust 
whieh  are  valid  by  the  laws  of  the 
state  where  they  were  created.  Michi- 
gan Cent.  E.  Co.  v.  Chicago  &  M.  L. 
S.  E.  Co.,  1  111.  App.  399. 

Mechanics'  Liens. — Jones  v.  Church 
of  the  Holy  Trinity,  15  Neb.  81,  17 
N.  W.  3'62. 

Pledge  as  collateral  security.  Farm- 
ers &  Merchants  Nat.  Bank  v.  Mosher, 
68  Neb.  713,  94  N.  W.  1003,  100  N.  W. 
133. 

Where  a  creditor  or  a  corporation 
sues  a  stockholder  to  recover  the 
amount  of  an  unpaid  subscription  to 
the  capital  stock,  another  creditor  in 
a  subsequent  suit  does  not  acquire  a 
prior  lien  by  garnishing  the  debt  of 
stockholder.  Scott  v.  Windham,  73 
Miss.  76,  16  So.  206. 

Previous  Executions. — Dahnke-Walker 
Milling  Co.  v.  Blake,  242  Mo.  23,  145 
S.   W.  438.     See  also  supra,  V,  F,  33. 

19.  Seymour  v.  Over-River  School 
Dist.,  53  Conn.  502,  3  Atl.  552;  Bous- 
lough  v.  Bouslough,  68  Pa.  495. 

The  plaintiff  may  attack  the  validity 
of  the  assignment  or  transfer  on  a 
traverse  of  the  garnishee's  answer  set- 
ting it  up.  Sasser  v.  Campbell,  9  «»• 
App.  177,  70  S.  E.  980. 

See  also  supra,  V,  F,  35. 

20.  Staaland  v.  Thompson,  122  111. 
App.  109;  Rhodes  v.  Rhodes,  115  III 
App.  335. 

21.  Kingman  v.  Perkins,  105  Mass 

m- 

22.  Compare  3  Standabd  Pboo.  617, 

et  seq. 
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nishment  take  precedence  over  subsequent  assignments,23  attachments,24 
garnishments,25  or  liens,26  except  where  the  rule  has  been  modified  by- 
statute.27 

G.  Payment  or  Delivery  by  Garnishee  After  Garnishment. 
A  voluntary  payment  of  any  part  of  the  garnishment  debt  or  delivery 
of  the  garnished  property  by  the  garnishee  to  the  principal  defendant, 
or  to  a  third  person,  after,  the  service  of  the  garnishment  process,2* 
is  at  the  risk  of  the  garnishee,  and  will  not  relieve  him  from  liability 
to  the  garnishing  creditor  if  he  is  ultimately  charged.29     This  rule 


23.  'Conn. — Coit  v.  Sistare,  85  Conn. 
573,  84  Atl.  119.  HI.— Allen  v.  "Watt, 
79  HI.  284.  la. — Phillips  v.  Germon,  43 
Iowa  101. 

Assignment  for  the  benefit  of  cred- 
itors. Dahlman  v.  Greenwood,  99  Wis. 
163,  74  N.  W.  315.. 

The  lien  acquired  by  the  garnish- 
ment of  the  payee  of  a  non-negotiable 
note  takes  precedence  over  the  rights 
of  a  purchaser  of  the  notes  at  a  judicial 
sale  in  proceedings  instituted  after  the 
service  of  the  garnishment  summons. 
Simpson's  Admr.  v.  Potter,  18  Ind.  429. 

24.  Eonan  v.  Dewes,  17  Mo.  App. 
306;  Focke,  Wilkins  &  Lange  v.  Blum, 
82  Tex.  436,  17  S.  W.  770. 

25.  See  supra,  "VI,  C. 

26.  Takes  precedence  over  an  un- 
recorded chattel  mortgage.  Thatcher  v. 
Jeffries  (Tex.  Civ.  App.),  91  S.  W 
1091.  But  see  3  Standabd  Peoc.  618, 
et  seq. 

27.  Subsequent  Mechanic's  Lien. 
When  the  mechanic's  lien  is  perfected 
by  taking  the  statutory  steps,  it  re- 
lates back  to  the  commencement  of  the 
work  for  which  it  is  given,  and  renders 
invalid  intervening  garnishments. 
Schradsky  v.  Dunklee,  9  Colo.  App.  394, 
48  Pac.  666. 

28.  Payment  and  Garnishment  on 
Same  Day. — Where  the  return  shows 
the  exact  time  of  service,  such  service  is 
to  be  regarded  as  earlier  than  a  pay- 
ment made  on  the  same  day  in  the  ab- 
sence of  evidence  as  to  the  particular 
time  of  day  when  sueh  payment  was 
made  .  Harris  v.  Somerset  &  K.  E.  Co., 
47  Me.  298. 

29.  Ala. — Jenkins  v.  McGeever,  162 
Ala.  305,  50  So.  142;  Curtis  v.  Parker  & 
Co.,  136  Ala.  217,  33  So.  935;  Lady  Ens- 
ley  Furnace  Oo.  v.  Eogan  &  Co.,  95  Ala. 
594,  11  So.  188;  Archer  v.  People's  Sav. 
Bank,  88  Ala.  249,  7  So.  53;  Mont- 
gomery Candy  Co.  v.  Wertheimer- 
Swarts  Candy  Co.,  2  Ala.  App.  403,  57 
So.  54.    Ark.— -Citizens  Bank  u,  Com- 


mercial Nat.  Bank,  155  S.  W.  102; 
State  Nat.  Bank  v.  Wheeler-Motter 
Mercantile  Co.,  104  Ark.  222,  148  S.  W. 
103>3;  Adams  v.  Penzell  &  Co.,  40  Ark. 
531.  Conn. — Cox  v.  Cronan,  82  Conn. 
175,  72  Atl.  927,  135  Am.  St.  Eep.  268. 
Ga.— Smith  v.  Wellborn,  73  Ga.  131; 
Barkley  v.  May,  3  Ga.  App.  101,  59  S. 
E.  440.  111.— Stevens  v.  Dillman,  86 
111.  233.  la.— Westphal,  Hinds  &  Co. 
v.  Clark,  42  Iowa  371 ;  Hughes  v.  M'onty, 
24  Iowa  499.  Ky. — Maggard  v.  Asher, 
119  Ky.  46,  82  S.  W.  1002.  La.— Bud- 
dig  17.  Simpson,  33  La.  Ann.  375.  Md. 
Parley  v.  Colver,  113  Md.  379,  77  Atl. 
589;  Nicholson  &  Son  v.  Crook  &  Son, 
56  Md.  55.  Mass. — Locke  v.  Tippets,  7 
Mass.  149.  Mo. — Potter  v.  Whitten, 
170  Mo.  App.  108,  155  S.  W.  80.  Neb. 
Farmers  &  Merchants  Nat.  Bank  v. 
Mosher,  68  Neb.  713,  94  N.  W.  1003, 
100  N.  W.  133.  N.  H.— Wheeler  v.  Em- 
erson, 45  N.  H.  526;  Bufford  v.  Sides, 
42  N.  H.  495.  Ore. — Carter,  Eice  &  Co. 
v.  Koshland,  13  Ore.  615,  12  Pac.  58. 
Pa. — Fithian  v.  New  York  &  E.  E.  Co., 
31  Pa.  114.  Term. — Davenport  v.  Swan, 
9  Humph.  186.  Tex. — Sayle  's  Ann.  Civ. 
St.,.  1897,  art.  225;  Focke,  Wilkins  & 
Lange  v.  Blum,  82  Tex.  436,  17  S.  W. 
770;  Wilson  Hardware  Co.  v.  Duff,  54 
Tex.  Civ.  App.  285,  117  S.  W.  440.  Vt. 
Wheeler  v.  Winn,  »8  Vt.  122. 

The  garnishee  may  pay  the  money  to 
his  creditor  in  spite  of  the  garnish- 
ment, but  does  so  at  his  own  risk.  Mc- 
Elwee  v.  Wilce,  80  111.  App.  338. 

What  Property  Required  To  Hold. 
Service  of  the  summons  only  requires 
the  garnishee  to  retain  in  its  possession 
any  property  which  he  knows,  or  which 
the  law  charges  him  with  the  duty  of 
knowing,  belongs  to  the  principal  de- 
fendant. Pittsburgh,  C,  C.  &  St.  L.  E. 
Co.  v.  Cox,  36  Ind.  App.  291,  73  N.  E. 
120,  114  Am.  St.  Eep.  377;  Bingham 
v.  Lamping,  26  Pa.  340,  67  Am.  Dee. 
418. 

A  carrier  is   justified    in    assuming 
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applies  only  to  debts  or  property  which  are  covered  by  the  garnish- 
ment process.30 

Mistake  in  Name  of  Principal  Defendant.  —  The  garnishee  will  be  re- 
lieved from  liability  if  payment  or  delivery  is  due  to  a  mistake  in  the 
name  of  the  principal  defendant,  where  such  mistake  is  one  which  is 
reasonably  calculated  to  mislead  him,31  but  the  contrary  is  true  where 
the  facts  are  sufficient  to  put  him  on  inquiry.32 

Payment  Before  Notice  of  Service.  —  In  some  states  the  fact  that  the 
garnishee  did  not  know  of  the  service  before  making  the  payment  or 
surrendering  the  property  does  not  relieve  him  from  liability,33  as 
where  service  is  made  upon  one  only  of  two  partners  and  payment 
is  made  by  the  other.84    In  other  states  the  rule  is  to  the  contrary.85 


that  goods  shipped  belong  to  the  con- 
signee rather  than  the  consignor.  Bing- 
ham v.  Lamping,  26  Pa.  340,  67  Am. 
Dec.  418. 

Payments  of  salary  or  wages  made 
before  the  services  are  rendered  but 
after  the  first  of  the  month,  under  a 
contract  providing  for  the  payment  of 
wages  by  the  month  in  advance.  Gray 
v.  Perry  Hardware  Co.,  Ill  Ala.  532,  20 
So.  368. 

Payment  to  one  Who  may  acquire  a 
statutory  lien  on  the  fund  before  any 
steps  have  been  taken  to  procure  such 
lien,  is  purely  voluntary  and  cannot 
avail  the  garnishee.  Green  v.  John- 
son, 151  HI.  App.  63. 

Motive  Immaterial. — Johann  v.  Ruf- 
ener,  32  "Wis.  195. 

Payment  tinder  Execution. — Calhoun 
v.  Whittle,  56  Ala.  138;  Skipper  «.  Fos- 
ter, 29  Ala.  330,  65  Am.  Dec.  405; 
Finch  v.  Finch,  12  Cal.  App.  274,  107 
Pac.  594.  See  Home  Mut.  Ins.  Co.  v. 
Gamble,  14  Mo.  407.    ' 

Property  Taken  Under  Junior  Attach- 
ment.— The  garnishee  will  not  be  held 
responsible  if  the  goods  are  taken  from 
his  possession  by  an  officer  under  a 
junior  attachment,  provided  he  discloses 
that  fact  in  his  answer.  Bonan  v. 
Dewes,  17  Mo.  App.  306. 

Superior  Title. — The  garnishee  is  not 
liable  where  the  property  is  taken  from 
him  by  virtue  of  a  superior  title.  Booth 
v.  Gish,  75  Iowa  451,  39  N.  W.  704. 

Payment  of  Debt  Not  Due. — The  gar- 
nishee cannot  relieve  itself  from 
liability  by  making  payments  before 
they  are  due  after  such  service.  Bam- 
brick  v.  Bambrick  Bros.  Const.  Co.,  152 
Mo.  App.  69,  132  S.  W.  322. 

30.  The  garnishee  is  only  bound  to 
account  for  the  amount  which  he  is 
commanded  to  withhold  by  the  paper 
which  is  served  upon  him,  even  though 
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he  knows  that  the  plaintiff's  claim  is 
greater  than  the  amount  sought  to  bo 
attached  in  his  hands.  Murphy  v.  White- 
sides,  28-  Ky.  L.  Rep.  110'S,  92  S.  W.  5. 

One  who  is  garnished  as  the  debtor 
of  the  defendant  in  the  latter 's  indi- 
vidual capacity  is  not  thereby  pre- 
cluded from  paying  over  money  due 
the  .  defendant  in  a  representative  ca- 
pacity. Peters  v.  Snavely-Ashton,  144 
Iowa  147,  120  N.  W.  1048,  122  N.  W. 
836. 

81.  Boswell  v.  Citizens'  Sav.  Bank, 
128  Ky.  485,  96  S.  W.  797. 

Question  of  Fact. — Whether  he  was 
so  misled,  and  whether  the  fact  was 
reasonably  calculated  to  mislead  him, 
are  matters  of  fact  referable  to  the 
jury.  Boswell  v.  Citizens  Sav.  Bank, 
123  Ky.  485,  96  S.  W.  797. 

He  is  not  chargeable  with  notice  of 
corrections  in  the  record  in  the  original 
suit  out  of  which  the  attachment  issued 
which  are  not  made  until  after  he  has 
appeared  and  answered  and  been  dis- 
charged. Boswell  v.  Citizens  Sav.  Bank, 
123  Ky.  485,  96  S.  W.  797. 

32.  St.  Louis  S.  W.  B.  Co.  v.  Matia- 
tas,  97  Ark.  206,  133  S.  W.  600;  Davis 
v.   Goulette,    81   Vt.   255,  69  Atl.  827. 

33.  As  where  service  was  made  by 
leaving  a  copy  at  his  residence.  Hite 
v.  Fisher,  76  Ind.  231. 

Payment  by  a  corporation  garnishee, 
though  it  was  ignorant  of  the  service 
of  a  writ  of  garnishment  on  its  agent. 
Wilson  Hardware  Co.  v.  Duff,  54  Tex. 
Civ.  App.  2i85,  117  S.  W.  440. 

34.  Where  a  partnership  is  garmsneo 
by  service  on  one  of  the  partners  only, 
payment  by  the  other,  though  he  is  ig- 
norant of  the  garnishment.  State  v. 
Linaweaver,  3  Head  (Tenn.)  51,  75  Am. 
Dec.  757.  „    .. 

35.  Vt.  Pub.  St.,  1906,  §1721;  Daws 
v.  Goutette,  81  Vt.  255,  69  Atl.  827. 
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Payment  or  Delivery  of  Money  or  Property  Not  Reached  by  the  Garnishment. 
In  some  states  an  employer  is  permitted,36  or  required37  to  pay  to  Ms 
employe  so  much  of  his  wages  as  are  exempt,  notwithstanding  the 
service  of  a  writ  of  garnishment  on  him.  In  Florida  the  garnishee  is 
not  permitted  to  retain  more  than  double  the  amount  of  the  plaintiff's 
claim  or  judgment.38 

Waiver.  —  If  the  plaintiff,  with  knowledge  of  the  facts,  pursues  and 
recovers  property  delivered  by  the  garnishee  to  a  third  person  after 
the  service  of  process  of  garnishment,  he  cannot  hold  the  garnishee 
liable  for  the  value  thereof.39 

Eight  To  Recover  Back  Money  Paid.  —  There  is  a  conflict  of  authority 
as  to  whether  a  garnishee  who  pays  his  debt  to  the  defendant  after 
the  service  of  the  garnishment  writ  can  recover  back  the  amount  so 
paid  where  he  is  subsequently  charged  as  garnishee.40 

X.  PROCEEDINGS  TO  ASCERTAIN  AND  ENFORCE  LIABIL- 
ITY OP  GARNISHEE.  —  A.  General  Principles.  —  In  some  states 
the  court  is  authorized  to  exercise  equitable  powers  in  taking  posses- 
sion and  disposing  of  property  in  the  hands  of  the  garnishee,41  and 
may  appoint  a  receiver  for  that  purpose,42  or  may  by  order  restrain 
the  garnishee  from  disposing  of  or  injuring  the  property.43  If  the 
garnishee  abandons  the  property,  the  court  may  appoint  a  suitable 
person  to  take  charge  of  the  same.44 

B.  Defenses  and  Objections  Available  to  the  Garnishee. 
1.  Defenses  Generally.  —  On  the  issue  as  to  his  liability  the  garnishee 
may  interpose  any  defense  as  against  the  plaintiff  that  he  might  have 
interposed  as  against  the  principal  defendant,45  as,  for  example,  failure 


Payment  or  delivery  by  an  agent  of 

the  garnishee  without  fault  or  negli- 
gence on  the  garnishee's  part.  Bink- 
ley  «.  Clay,  112  111.  App.  332.  But 
the  garnishee  is  bound  to  exercise  rea- 
sonable diligence  to  prevent  such  pay- 
ment by  his  agent,  and  will  be  held 
liable  if  he  fails  to  do  so.  Farrell  v. 
Pearson,  26  111.  463.  Where  it  is  too 
late  to  send  notice  by  mail,  he  must 
send  it  by  telegraph.  Bank  of  Montreal 
v.  Clark,  108  111.  App.  163. 

Where  process  is  served  on  an  officer 
of  a  corporation  who  has  not  the  actual 
possession  of  the  property  sought  to  be 
reached.  Bates  v.  Chicago,  M.  &  St. 
P.  E.  Co.,  60  Wis.  29i6,  19  N.  W.  72, 
50  Am.  Rep.  369. 

36.  Burns'  Ann.  St.  (Ind.),  1908, 
$995.  " 

37.  Chicago  &  A.  R.  Co.  v.  Moore, 
117  HI.  App.  147;  Baltimore  &  O.  S. 
".  B.  Co.  v.  McDonald,  112  111.  App. 
391.  ** 

38.  Pla.  Gen.  St.,  1906,  §2145. 

39.  Parrell.  v.  Pearson,  26  111.  463. 

40.  In  Illinois  He  May  Recover  It. 
McElwee  v.  Wilee,  80  HI.  App.  338. 


In  Texas  he  may  not,  since  the  pay- 
ment is  a  voluntary  one.  Baughn  «. 
J.  B.  McKee  Co.  (Tex.  Civ.  App.),  124 
S.  W.  732. 

41.  Hurd's  Eev.  St.  (111.),  1909,  §24; 
Finch  v.  Alexander  County  Nat.  Bank, 
65  111.  App.  337;  Illinois  Anglo-Ameri- 
can Storage  Battery  Co.  v.  Long,  41  111. 
App.  333. 

42.  Finch  v.  Alexander  County  Nat. 
Bank,  65  111.  App.  337;  Netter  v.  Chi- 
cago Board  of  Trade,  12  111.  App.  607. 

But  Comp.  St.,  1911,  §§6757,  6758, 
providing  for  the  appointment  of  re- 
ceivers apply  alone  to  property  taken 
under  an  attachment.  Northfield  Knife 
Co.  v.  Shapleigh,  24  Neb.  635,  39  N.  W. 
788,  8  Am.  St.  Rep.  224. 

43.  L.  O.  L.,  §322. 

44.  Independent  of  statute.  North- 
field  Knife  Co.  v.  Shapleigh,  24  Neb. 
635,  39  N.  W.  788,  8  Am.  St.  Rep. 
2'24 

45.  17.  S.— Wile  v.  Cohn,  63  Fed.  759, 
affirmed,  70  Fed.  138,  17  C.  C.  A.  25; 
Lackett  v.  Rumbaugh,  45  Fed.  23.  Ala. 
Garrett  v.  Mayfield  Woolen  Mills,  153 
Ala.  602,  44  So.  1026.    Cal.— Nordstrom 
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of  consideration,48  former  adjudication,47  or  the  statute  of  limitations." 
He  is  not  confined  to  legal  defenses,  but  may  set  up  equitable  defenses 
as  well.49 

Ownership  by  Third  Party.  —  Though  no  third  party  claim60  is  inter- 
posed, the  garnishee  may  defend  on  the  ground  that  the  debt  or  prop- 
erty garnished  does  not  belong  to  the  principal  defendant.51 

2.  Set-Off  and  Counterclaim. — -The  amount  for  which  the  gar- 
nishee or  trustee  may  be  charged  is  the  balance  remaining  due  by  him 
to  the  principal  defendant  after  the  adjustment  of  all  mutual  demands 
between  them.52    The  garnishee  is  entitled  to  the  benefit  of  any  set-off 


v.  Corona  City  WateT  Co.,  155  Cal.  206, 
100  Pac.  242,  132  Am.  St.  Rep.  81;  Car- 
ter v.  Los  Angeles  Nat.  Bank,  116  Cal. 
370,  48  Pac.  332;  John  M.  C.  Marble 
Co.  v.  Merchant's  Nat.  Bank,  15  Cal. 
App.  347,  115  Pac.  59.  Colo. — Tabor 
v.  Bank  of  Leadville,  35  Colo.  1,  83  Pac. 
1060;  Sauer  v.  Town  of  Nevadaville,  14 
Colo.  54,  23  Pac.  87.  HI. — Siegel,  Cooper 
&  Co.  v.  Schueck,  167  111.  522,  47  N.  E. 
855,  reversing  67  111.  App.  602.  la. 
Smith  Lumber  Co.  v.  S>eott  County  Gar- 
bage Reducing  &  Fuel  Co.,  149  Iowa 
272,  128  N.  W.  389,  30  L.  R.  A.  (N.  S.) 
1184;  Daniels  &  Co.  v.  Clark,  38  Iowa 
556.  Kan. — Kansas  Inv.  Co.  v.  Jones, 
2  Kan.  App.  638,  42  Pac.  935.  Ky. 
Murphy  v.  Whitesides,  28  Ky.  L.  Rep. 
1108,  92  S.  W.  5.  La. — Monroe  Grocery 
Co.  v.  J.  A.  Perdue  &  Co.,  123  La.  375, 
48  So.  1002;  Liminet  v.  Fourchy,  51 
La.  Ann.  1299,  26  So.  87.  Mass. — Cav- 
anaugh  v.  Merrimac  Hat  Co.,  213  Mass. 
384,  100  N.  B.  062.  Mich.— McMillan 
v.  Schneider,  147  Mich.  258,  110  N.  W. 
961.  Minn. — Wunderlieh  v.  Merchants 
Nat.  Bank,  109  Minn.  468,  124  N.  W. 
223,  134  Am.  St.  Rep.  788,  27  L.  R.  A. 
(N.  S.)  811.  Mo. — Johnson  v.  Geneva 
Pub.  Co.,  122  Mo.  102,  26  S.  W.  676; 
Sheedy  v.  Second  Nat.  Bank,  62  Mo. 
17,  21  Am.  Rep.  407;  People's  Sav. 
Bank  v.  Hoppe,  132  Mo.  App.  449,  111 
S.  W.  1190.  Mont. — Dolenty  v.  Rocky 
Mountain  Bell  Tel.  Co.,  41  Mont.  105, 
108  Pac.  921.  Nev.— McKelvey  v. 
Crockett,  18  Nev.  238,  2  Pac.  386.  Ohio. 
Squair  &  McDonald  v.  Shea,  26  Ohio 
St.  645.  Pa. — Reichner  v.  Reichner,  237 
Pa.  540,  85  Atl.  877;  Willis  v.  Curtze, 
203  Pa.  Ill,  52  Atl.  5.  R.  I.— Cross  v. 
Brown,  Steese  &  Clarke,  19  R.  I.  220, 
33  Atl.  147.  Tenn.— Hinkle  v.  Currin, 
2  Humph.  137.  Wyo.— Hudson  Coal  Co. 
v.  Hauf,  18  Wyo.  425,  109  Pac.  21. 

See  supra,  IX,  C,  3  and  7. 

46.     Mowry    v.     Davenport,     6     Lea 
(Tenn.)  80. 
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47.  Forist  v.  Bellows,  59  N.  H.  229. 

48.  Ark. — Tiger  v.  Rogers  Cotton 
Cleaner  &  Gin  Co.,  96  Ark.  1,  130  S.  W. 
585,  30  L.  R.  A.  (N.  S.)  694.  Cal. 
Nordstrom  v.  Corona  City  Water  Co., 
155  Cal.  206,  100  Pac.  242,  132  Am. 
St.  Rep.  81;  Clyne  v.  Easton,  Eldridge 

6  Co.,  148  Cal.  287,  83  Pac.  36,  113 
Am.  St.  Rep.  253;  Carter  v.  Los  An- 
geles Nat.  Bank,  116  Cal.  370,  48  Pac. 
332.  Colo. — Jones  v.  Langhorne,  19 
Colo.  206,  34  Pac.  997.  La.— Brown  «. 
Union  Ins.  Co.,  3  La.  Ann.  177.  Mass. 
Hazen  v.  Emerson,  9  Pick.  144.  Tenn, 
Hinkle  v.  Currin,  2  Humph.  137. 

See  supra,  IX,  C,  7  and  generally  the 
title  "Limitation  of  Actions." 

49.  Schuler  v.  Israel,  120  IT.  S.  506, 

7  Sup.  Ct.  648,  30  L.  ed.  707;  Fidelity 
Trust  Co.  v.  New  York  Finance  Co., 
125  Fed.  275,  60  C.  C.  A.  189.  See 
also  North  Chicago  Rolling  Mill  Co.  > 
v.  St.  Louis  Ore  &  Steel  Co.,  152  U.  S. 
596,  14  Sup.  Ct.  710,  38  L.  ed.  565. 
But  see  McLaughlin  v.  Swann,  18  How. 
(U.  S.)  217,  222,  15  L.  ed.  357. 

Equitable  Counterclaim  or  Set-Off. 
See  infra,  X,  B,  2. 

50.  Third  Party  Claim.-^See  infra, 
X,  G. 

51.  McKittrick  v.  Clemens,  52  Mo. 
160;  Shelton  v.  Cooskey,  138  Mo.  App. 
389,  122  ,S.  W.  331;  Lindsay  v.  Brooks, 
82  Mo.  App.  301.  See  Corning  v.  Rec- 
ords, 69  N.  H.  390,  46  Atl.  462,  76  Am. 
St.  Rep.  178;  Hawley  v.  Hurd,  72  Vt. 
122,  47  Atl.  401,  82  Am.  St.  Rep.  922, 
52  L.  R.  A.  195. 

52.  Ark. — Frank  v.  Dungan,  76  Ark. 
599  90  S.  W.  17.  Colo.— Union  Pac. 
R.  Co.  v.  Gibson,  15  Colo.  299,  25  Pac. 
300.  Ga. — Mutual  Reserve  Life  Ins.  Co. 
v.  Fowler,  2  Ga.  App.  537,  59  S.  E.  469; 
Holmes  &  Co.  v.  Pope  &  Fleming,  1  «»• 
App.  338,  58  S.  E.  281.  111.— McCoy  v. 
Williams,  6  111.  584;  Bank  of  Commerce 
v.  Franklin,  90  111.  App.  91.  La.— Clark 
Bros.   &   Co.  v.  Powell  &  Co.,  17  1A 
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or  counterclaim  of  which  he  might  have  availed  himself  in  an  action 
directly  against  him  by  his  creditor,53  but  his  rights  in  this  regard 


Ann.  177.  Md.— Baltimore  &  O.  E.  Oo. 
v.  Central  O.  B.  Co.,  18  Md.  372.  Mass. 
Cavanaugh  v.  Merrimae  Hat  Co.,  213 
Mass.  334,  100  N.  E.  662.  N.  H.— Sew- 
ard v.  Harrington,  67  N.  H.  264,  34  Atl. 
671;  Proctor  v.  Lane,  62  N.  H.  457. 
Tenn. — Mayor,  etc.  of  Nashville  v. 
Potomac  Ins.  Co.,  2  Baxt.  296. 

"It  is  the  balance  only,  after  all 
just  and  equitable  allowances,  for 
which  he  is  to  be  charged."  Nutter  v. 
Framingham  &  L.  E.  Co.,  132  Mass. 
427;  Allen  v.  Hall,  5  Mete.  (Mass.) 
263. 

An  administrator  with  the  will  an- 
nexed is  not  chargeable  as  trustee  of  a 
legatee  where  the  legatee  is  indebted 
to  the  testator  in  an  amount  larger 
than  the  legacy.  Nickerson  v.  Chase, 
122  Mass.  296. 

Examination  of  Accounts. — That  the 
ascertainment  of  the  amount  due  may 
require  the  examination  of  lengthy  and 
complex  accounts  and  complicated  cal- 
culations does  not  prevent  the  charg- 
ing of  one  as  trustee.  Cavanaugh  v. 
Chicago,  E.  I.  &  P.  E.  Co.,  75  N.  H. 
243,  72  Atl.  694. 

Where  Balance  Cannot  Be  Ascer- 
tained.— Judgment  must  be  rendered  in 
favor  of  the  trustee  on  scire  facias 
where  it  is  impossible  to  ascertain  the 
exact  state  of  the  account  between 
the  trustee  and  the  principal  defend- 
ant. Cavanaugh  v.  Merrimae  Hat  Co., 
213  Mass.  384,  100  N.  E.  662. 

53.  U.  S. — North  Chicago  Soiling 
Mill  Co.  v.  St.  Louis  Ore  &  Steel  Co., 
152  U.  S.  596,  622,  14  Sup.  Ct.  710, 
38  L.  ed.  565;  Thebideau  v.  Cairns,  171 
Fed.  233.  Ala.— Jefferson  County. Sav. 
Bank  v.  Nathan,  138  Ala.  342,  35  So. 
355.  Cal.— John  M.  C.  Marble  Co.  v. 
Merchant's  Nat.  Bank,  15  Cal.  App. 
347,  115  Pae.  59.  Colo.— Ann.  Code, 
1910,  §146;  Tabor  v.  Bank  of  Leadville, 
35  Colo.  1,  83  Pac.  1060;  Sauer  v.  Town 
of  Nevadaville,  14  Colo.  54,  23  Pae.  87. 
Ga.— Mutual  Eeserve  Life  Ins.  Co.  v. 
Fowler,  2  Ga.  App.  537,  59  S.  E.  469; 
Holmes  &  Co.  v.  Pope  &  Fleming,  1  Ga. 
App.  338,  58  S.  E.  281.  HI.— National 
Bank  of  America  v.  Indiana  Banking 
Co.,  114  111.  483,  2  N.  E.  401;  Eankin 
p.  Simonds,  27  111.  352;  MeCoy  v.  Wil- 
liams, 6  111.  584;  Wohlford  v.  Wabash 
Coal  Co.,  164  111.  App.  185;  Finch  v. 
Alexander  County  Nat.  Bank,  65  111. 


App.  337.  la. — State  Bank  v.  Toung, 
140  N.  W.  376;  Smith  Lumber  Co.  v. 
Seott  County  Garbage  Eeducing  &  Fuel 
Co.,  149  Iowa  272,  128  N.  W.  389,  30 
L.  E.  A.  (N.  S.)  1184;  Cox  v.  Eussell, 
44  Iowa  556.  Kan. — Gen.  St.,  1909, 
§5827.  Ky.— Wallace  v.  Estill  County 
Deposit  Bank,  116  S.  W.  351.  La. — First 
Nat.  Bank  v.  Martin,  127  La.  733,  53 
So.  973;  Monroe  Grocery  Co.  v.  J.  A. 
Perdue  &  Co.,  123  La.  375,  48  So.  1002; 
Liminet  v.  Fourchy,  51  La.  Ann.  1299, 
26  So.  87.  Md.— Farmers' &  Merchants' 
Bank  v.  Franklin  Bank,  31  Md.  404. 
Minn. — Wunderlich  v.  Merchants  Nat. 
Bank,  100  Minn.  468,  124  N.  W.  223, 
134  Am.  St.  Eep.  788,  27  L.  E.  A. 
(N.  S.)  811.  Mont.— Dolenty  v.  Eocky 
Mountain  Bell  Tel.  Co.,  41  Mont.  105, 
10«  Pae.  921.  N.  H.— Seward  v.  Har- 
rington, 67  N.  H.  264,  34  Atl.  671;  Bos- 
ton &  M.  E.  E.  v.  Oliver,  32  N.  H.  172. 
Tenn. — Mowry  v.  Davenport,  6  Lea  80. 
Utah. — Board  of  Home  Missions  v. 
Maughn,  35  Utah  516,  101  Pae.  581. 
Vt.— Eowell  v.  Felker,  54  Vt.  526.  Wis. 
Globe  Milling  Co.  v.  Boynton,  87  Wis. 
619,  59  N.  W.  132. 

All  sums  of  which  he  might  legally 
or  equitably  avail  himself  by  way  of 
set-off  by  any  of  the  modes  allowed  by 
either  the  common  or  statute  law. 
Wheeler  v.  Emerson,  45  N.  H.  526.  See 
also  Nutter  v.  Framingham  &  L.  E. 
Co.,  132  Mass.  427;  Allen  v.  Hall,  5 
Mete.   (Mass.)   263,  '266. 

Comp.  Laws,  §10638,  only  refers 
to  property  which  the  garnishee  has 
rightfully  received,  and  which  defend- 
ant would  own  and  could  recover  from 
him  if  there  had  been  no  garnishment, 
and  does  not  apply  where  he  holds  the 
property  in  fraud  of  creditors.  Cum- 
mings  v.  Fearey,  44  Mich.  39,  6  N.  W. 
98. 

A  bank  garnished  in  respect  to  a  gen- 
eral deposit  may  set  off  debts  due  it 
from  the  depositor  (Mayor,  etc.  of 
Nashville  v.  Potomac  Ins.  Co.,  2  Baxt. 
(Tenn.)  296,  and  may  set  off  against 
the  latter 's  general  account  unmatured 
notes  when  it  appears  that  the  depos^ 
itor  is  insolvent.  A  formal  adjudica 
tion  of  insolvency  is  not  necessary, 
Wunderlich  v.  Merchants'  Nat.  Bank 
109  Minn.  468,  124  N.  W.  223,  134  Am: 
St.  Eep.  788,  27  L.  E.  A.  (N.  S.)  811 
(annotation  as  to  right  of  bank  to  set 
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are  limited  to  those  he  would  have  had  if  no  garnishment  proceedings 
had  been  instituted.54 

As  in  other  cases,  to  warrant  a  set-off  or  counterclaim,  the  debts 
or  demands  between  the  parties  must  be  mutual,55  and  must  be  due 
in  the  same  right.56  The  debt  or  demand  sought  to  be  set  off  must 
exist  at  the  time  of  the  garnishment,57  and  must  not  be  contingent  and 
uncertain.58  In  many  jurisdictions  unliquidated  demands  cannot  be 
set  off,59  especially  unliquidated  demands  for  torts  or  injuries.60  As 
to  the  right  to  set  off  claims  not  mature  at  the  time  of  garnishment 
the  rule  is  not  uniform.61  In  some  states  the  obligation  must  have 
been  due  at  the  time  of  service  of  process,82  in  others  this  is  not  es- 


off  unmatured  claim  against  deposit). 
See  also  Schuler  v.  Israel,  120  U.  S. 
506,  7  Sup.  Ct.  648,  30  L.  ed.  707.  And 
see  infra,  X,  B,  2,  discussion  as  to  ma- 
turity   of    counterclaim. 

54.  Stephens  v.  Cox,  124  Ala.  448, 
2.6  So.  981,  20  Am.  St.  Rep.  183;  Mich- 
igan Cent.  E.  Co.  v.  Chicago  &  M.  L. 
S.  E.  Co.,  1  111.  App.  389. 

In  Archer  v.  People's  Sav.  Bank,  88 
Ala.  249,  255,  7  So.  53,  the  evidence 
was  held  to  show  an  implied  agree- 
ment by  the  garnishee  not  to  claim  a 
set-off  against  the  salary  to  be  paid  the 
debtor,  so  that  it  could  not  be  inter- 
posed as  against  the  garnishee. 

Defense  to  Set-Off. — A  plaintiff  who 
attaches  a  legacy  by  trustee  process 
may  set  up  the  statute  of  limitations 
as  a  defense  to  an  offset  claimed  by 
the  executor  against  the  legatee.  Holt 
p.  LiUby,  80  Me.  329,  14  Atl.  201. 

55.  Wheeler  v.  Emerson,  45  N.  H. 
526;  Smith  v.  Boston,  C.  &  M.  E.  E., 
33  N.  H.  337. 

56.  One  summoned  as  a  garnishee  in 
his  individual  capacity  cannot  set  off 
a  debt  due  him  as  administrator.  Leg- 
al Eepresentatives  of  Thomas  v.  Hop- 
per, 5  Ala.  442. 

An  administrator  sought  to  be 
charged  as  trustee  in  his  representative 
capacity  cannot  set  off  a  debt  due  him 
in  his  individual  capacity.  Howe  v. 
Howe,  97  Me.  4-22,  54  Atl.  908.  See 
also  Wadleigh  v.  Jordan,  74  Me.  483; 
Lorenz's  Admrs.  v.  King,  38  Pa.  93. 

57.  V.  S.— North  Chicago  Eolling 
Mill  Co.  v.  St.  Louis  Ore  &  Steel  Co., 
152  U.  S.  596,  622,  14  Sup.  Ct.  710, 
38  L.  ed.  565.  Cal. — Nordstrom  v.  Cor- 
ona City  Water  Co.,  155  Cal.  206,  100 
Pac.  242,  132  Am.  St.  Eep.  81.  Fla. 
Howe  v.  Hyer  Bros.,  36  Fla.  12,  17  So. 
925.  Fla.— North  Chicago  Eolling  Mill 
Co.  v.  St.  Louis  Ore  &  Steel  Co.,  152  U. 
9,  596,  622,  14  Sup.  Ct.  710,  38  L.  ed. 
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565;  Howe  v.  Hyer  Bros.,  36  Fla.  12, 
17  So.  925.  Md.— Farmers'  &  Mer- 
chants' Bank  v.  Franklin  Bank,  31  Md. 
404.  N.  H. — Wheeler  v.  Emerson,  45 
N.  H.  526. 

58.  HI.— Rankin  v.  fSimonds,  27  111. 
352.  Minn. — Milliken  v.  Mannheimer,  49 
Minn.  521,  52  N.  W.  139.  N.  H.— Smith 
v.  Boston  C.  &  M.  E.  E.,  33  N.  H. 
337. 

He  is  not  entitled  to  deduct  the 
amount  of  a  note  indorsed  by  him, 
where  he  has  not  paid  or  assumed  pay- 
ment of  the  note  and  his  liability  is 
only  the  usual  liability  of  an  indorser. 
Husted  v.  Stone,  69  Vt.  149,  37  Atl. 
253. 

The  case  will  not  'be  continued  until 
it  is  certain  whether  the  contingent 
liability  will  become  absolute.  Smith 
v,  Boston,  C.  &  M.  E.  E.,  33  N.  H. 
337. 

59.  Monroe  Grocer  Co.  v.  J.  A.  Per- 
due &  Co.,  123  La.  375,  48  So.  1002; 
Irvine  v.  Deane,  93  Tenn.  346,  27  S.  W. 
666. 

Unliquidated  Damages  for  Breach  of 
Contract. — North  Chicago  Eolling  Mill 
Co.  v.  St.  Louis  Ore  &  Steel  Co.,  152 
U.  S.  596,  14  Sup.  Ot.  710,  38  L.  ed. 
565. 

60.  National  Bank  of  America  0. 
Indiana  Banking  Co.,  114  III.  483,  2  N. 
E.  401;  Mich.  Comp.  Laws,  §10638. 

61.  Compare  supra,  V,  F,  16,  as  to 
garnishment  of  debts  or  demands  be- 
fore maturity. 

62.  Smith  v.  Boston,  O.  &  M.  E.  E. 
33  N.  H.  337.  See  Howe  v.  Hyer  Bros., 
36  Fla.  12,  17  So.  925.  Compare  Birm- 
ingham Nat.  Bank  v.  Mayer,  ^04  Ala. 
634,  16  So.  520. 

When  a  bank  is  garnished  it  cannot 
set  off  a  claim  against  the  depositor 
not  yet  due.  Her  v.  Eieger,  69  Mo. 
App.  64.  See  also  Bank  v.  Jones,  2 
Penny.  (Pa.)  377. 
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sential,63  but  it  is  sufficient  that  the  contingent  or  unmatured  obliga- 
tion becomes  fixed  or  mature  before  answer  or  disclosure  by  the  gar- 
nishee,64 or,  in  some  states,  before  trial65  or  judgment.66  He  may  set 
off  a  debt  which  the  defendant  might  avoid  under  the  statute  of 
frauds,67  or  a  secured  claim.68 

In  some  states- joint  debtors  of  the  principal  defendant  may  set  off 
.their  separate  claims  against  him.69 

The  right  of  set-off  does  not  apply  where  specific  chattels  have  been 
'deposited  with  the  garnishee  unless  the  garnishee  has  a  lien  thereon 
|cr  a  right  to  retain  them  for  security.70 

Equitable  Set-Off.™  —  In  some  states  the  garnishee  may  set  off  equit- 
able, as  well  as  legal  demands,72  and  where  the  demand  is  unliquidated, 


63.  U.  S. — North  Chicago  Boiling 
Mill  Co.  v.  St.  Louis  Ore  &  Steel  Co., 
152  TJ.  S.  596,  14  Sup.  Ct.  710,  38  L. 
ed.  565.  Colo.— Ann.  Code,  1910,  §146. 
6a.— Holmes  &  Co.  v.  Pope  &  Fleming, 
1  Ga.  App.  338,  58  S.  E.281.  111.— Na- 
tional Bank  of  America  v.  Indiana 
Banking  Co.,  114  111.  483,  2  N.  E.  401. 
N.  H.— Boardman  v.  Cushing,  12  N.  H. 
105,  118.  Vt.— Rowell  V.  Felker,  54  Vt. 
526. 

64.  Ga. — Mutual  Beserve  Life  Ins. 
Co.  v.  Fowler,  2  Ga.  App.  537,  59  S.  E. 
469.  Me.— Donnell  v.  Portland  &  0. 
E.  Co.,  76  Me.  33.  Mass. — Lannan  v. 
Walter,  149  Mass.  14,  20  N.  E.  196; 
Boston  Type  &  Stereotype  Foundry  Co. 
v.  Mortimer,  7  Pick.  166,  19  Am.  Dec. 
266. 

65.  Farmers'  &  Merchants'  Bank  v. 
Franklin  Bank,  31  Md.  404. 

66.  Boston  &  M.  B.  B.  v.  Oliver,  32 
N.  H.  172;  Boardman  v.  Cushing,  12 
N.  H.  105,   118. 

67.  McCoy  v.  "Williams,  6  111.  584. 

68.  Johnson  v.  Geneva  Pub.  Co.,  122 
Mo.  102,  26  S.  W.  676. 

69.  Nutter  v.  Framingham  &  L.  B. 
Co.,  132  Mass.  427;  Hathaway  v.  Bus- 
sell,  16  Mass.  473. 

Where  some  only  of  several  joint 
contractors  are  summoned,  and  they  do 
not  seek  to  abate  the  writ  on  that 
account,  they  may  set  off  against  the 
joint  debt  separate  debts  due  the  eon- 
tractors  not  sued  if  the  latter  eonsent. 
Hathaway  v.  Bussell,  16  Mass.  473. 
But  a  debt  due  an  individual  member  of 
a  firm  cannot  be  set  off  against  the  debt 
of  the  firm  to  the  principal  defendant. 
Bonnell  v.  Portland  &  O.  B.  Co.,  76 
Me.  33. 

70.  See  Howe  v.  Hyer,  36  Fla.  12, 
1"  So.  925;  Smith  Lumb.  Co.  v.  Scott 
County  Garbage  Eeducing  &  Fuel  Co., 


149  Iowa  272,  128  N.  W.  389,  30  L.  E. 
A.   (N.  S.)    1184. 

Where  the  trustee  is  sought  to  be 
charged  in  respect  to  goo3s  or  chattels 
in  his  possession  belonging  to  the  de- 
fendant, the  question  whether  he  "has 
any  right  to  set-off  claims  of  his  own, 
must  depend  upon  the  fact  whether  he 
has  any  lien,  legal  or  equitable,  upon 
such  goods,  or  any  right,  as  against 
the  owner,  as  whose  property  they  ara 
attached  by  contract,  by  custom,  or 
otherwise,  to  hold  the  goods,  or  to  re- 
tain the  possession  of  them,  in  secur- 
ity of  some  debt  or  claim  of  his  own." 
Allen  v.  Hall,  5  Mete.  (Mass.)  263. 

If  he  has  a  mere  naked  possession 
of  goods  or  chattels,  without  any  lien 
or  right  of  possession,  as  where  he  has 
possession  under  a  void  judicial  sale, 
he  has  no  right  to  charge  such  goods 
with  a  debt  owing  by  the  defendant  to 
him.  Allen  v.  Hall,  5  Mete.  (Mass.) 
263. 

When  property  on  which  the  trustee 
has  a  lien  is  sold  by  a  receiver,  the 
trustee  is  entitled  to  receive  from  the 
proceeds  only  the  amount  of  the  debt 
secured  by  the  lien,  and  cannot  set 
off  other  debts  due  him  from  the  de- 
fendant. Bullock  V.  Foster,  44  N.  H. 
38. 

71.  See  in  general  the  title  "Set-Off, 
Counterclaim  and  Recoupment." 

72.  U.  S. — See  McLaughlin  v. 
Swann,  18  How.  217,  222,  15  L.  ed. 
357.  Mass. — Nutter  v.  Framingham  & 
L.  B.  Co.,  132  Mass.  427.  Minn. — Wun- 
derlich  v.  Merchants'  Nat.  Bank,  109 
Minn.  468,  124  N.  W.  223,  134  Am.  St. 
Bep.  788,  27  L.  B.  A.  (N.  S.)  811. 
N.  H.— Wheeler  v.  Emerson,  45  N.  H. 
526;  Boston  &  M.  E.  E.  v.  Oliver,  32 
N.  H.  172. 
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contingent  or  unmatured,  so  that  it  is  not  a  legal  set-off,  and  the  de- 
fendant is  insolvent  or  a  non-resident,  the  garnishee  is  entitled  to 
equitable  relief  against  the  enforcement  of  his  debt  until  his  claim  may 
be  liquidated,  matured  or  rendered  certain.73 

Demands  Against  Plaintiff. —  The  garnishee  may  also  set  off  any  de- 
mand he  may  have  against  the  plaintiff.74 

Pleading.  —  In  some  states  to  be  available  the  set-off  or  counterclaim 
must  be  specially  pleaded  as  such,75  though  other  courts  hold  to  the 
contrary.76 

3.  Right  and  Duty  of  Garnishee  To  Defend  Main  Suit.  — Ordi- 
narily the  garnishee  is  not  under  any  duty  to  defend  the  main  suit," 
nor  has  he  any  right  to  do  so,78  though  the  contrary  has  been  held 


73.  TJ.  S. — North  Chicago  Boiling 
Mill  Co.  1>.-St.  Louis  Ore  &  Steel  Co., 
152  XI.  S.  5&6,  14  Sup.  Ct.  710,  38  L; 
ed.  565.  Minn. — Wunderlich  v.  Mer- 
chants' Nat.  Bank,  109  Minn.  468,  124 
N.  W.  223,  134  Am.  St.  Rep.  788,  27 
L.  R.  A.  (N.  S.)  811.  Pa.— Jones  v. 
Manufacturers'  Bank,  10  W.  N.  C.  102; 
Newbold  &  Son  v.  Patrick  &  Co.,  25 
Pittsb.  L.  J.    (N.  S.)   299. 

But  see  Birmingham  Nat.  Bank  V. 
Mayer,  104  Ala.  635,  16  So.  520;  Pearee 
V.  Winter  Iron  Wks.,  32  Ala.  68. 

See  the  title  "Set-Off,  Counterclaim 
and  Recoupment"  as  to  the  right  to  set 
off  an  unmatured  claim  when  the  debtor 
is  insolvent  or  a  non-resident. 

74.  Colo.— Ann.  Code,  1910,  §146;  111. 
Rev.  St.,  1909,  c.  62,  §13;  Finch  v.  Alex- 
ander County  Nat.  Bank,  65  111.  App. 
337. 

75.  Ala.— Kling  v.  Tunstall,  109  Ala. 
608,  19  So.  907.  111.— Grain  v.  Gould, 
46  111.  293.  Ky.— Wallace  v.  Estill 
County  Deposit  Bank,  116  S.  W.  351. 
La. — Monroe  Grocer  Co.  v.  J.  A.  Per- 
due &  Co.,  123  La.  375,  48  So.  1002. 

If  the  garnishee  does  not  claim  his 
set-off  in  the  garnishment  -he  is  not 
entitled  to  relief  in  equity  against  the 
judgment  on  the  ground  that  the  de- 
fendant is  insolvent.  Pearee  <v.  Winter 
Iron  Works,  32  Ala.  68. 

Advance  payments  of  wages  are 
available  to  the  garnishee  without  be- 
ing pleaded  or  claimed  as  a  set-off. 
Henry  v.  McNamara,  124  Ala.  412,  26 
So.  907,  82   Am.  St.  Rep.  183. 

The  counterclaim  cannot  be  asserted 
under  a  general  denial  of  indebtedness. 
Dolenty  v.  Rocky  Mountain  Bell  Tel. 
Co.,  41   Mont.   105,   108  Pac.  921. 

Furnishing  a  bill  of  particulars  in 
which  the  claim  is  listed  is  not  plead- 
ing    the     counterclaim.       Dolenty     v. 
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Rocky    Mountain    Bell    Tel.    Co.,    41 
Mont.  105,  108  Pac.  921. 

76.  The  technical  rules  requiring  a 
set-off  to  be  specially  pleaded  do  not 
apply.  Melton  Hardware  Co.  v.  Heid- 
elberg, 91  Miss.  598,  44  So.  857. 

In  Melton  Hardware  Co.  i>.  Heidel- 
berg, 91  Miss.  598,  44  So.  857,  it  was 
held  that  even  if  it  was  necessary  to 
specially  plead  a  set-off  the  failure  to 
do  so  was  waived. 

77.  111. — Pine  Tree  Lumber  Co.  v. 
Central  Stock  &  Grain  Exchange,  23$ 
111.  449,  87  N.  E.  539;  Cariker  v.  An- 
derson, 27  111.  358.  Ind.-— Chicago,  St. 
L.  &  P.  R,  Co.  v.  Meyer,  117  Ind.  563, 
19  N.  E.  320.  la. — Moore  v.  Chicago,  E. 
I.  &  P.  R.  Co.,  43  Iowa  385.  Md.— Al- 
bert v.  Albert,  78  Md.  338,  28  Atl. 
388. 

Where  the  principal ,  defendant  has 
knowledge  of  the  suit,  the  garnishee  is 
not  bound  in  any  event  to  go  further 
than  to  look  to  the  jurisdiction,  act 
fairly,  and  make  a  full  disclosure.  Bal 
timore,  &  O.  R.  Co.  v.  Freeze,  169 
Ind.  370  82  N.  E.  761;  Baltimore,  &  0. 
R.  Co.  v.  Hollenbeck,  161  Ind.  452,  69 
N.  E.  136. 

Where  the  defendant  does  not  appear 
the  garnishee  is  not  obliged  to  go  fur- 
ther than  to  see  that  the  court  has  jur- 
isdiction over  the  subject-matter  and 
the  parties.  Northern  Ind.  E.  Co.  v. 
Lincoln  Nat.  Bank,  47.  Ind.  App.  88, 
92  N.  E.  384. 

78.  McPhee  v.  Gomer,  6  Colo.  App. 
461,  41  Pac.  836;  Johnson  v.  Murphy, 
124  La.  143,  49  So.  1007;  Kimball  «.' 
Plant,  14  La.  511. 

He  is  only  obliged  to  inquire  as  to 
the  jurisdiction  of  the  court  to  try  the 
main  ease.  Pounds  v.  Hamner,  57  Ala. 
342. 

He  cannot  "plead  other  defenses  than 
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where  the  garnishee  knows  that  the  principal  defendant  has  no  per- 
sonal notice  of  the  proceeding  and  no  actual  opportunity  to  resist  it 
himself.'8  By  statute  in  some  states  he  is  given  the  option  to  defend 
generally,80  if  the  defendant  himself  does  not. 

Exemptions.  —  Generally  the  garnishee  may  set  up  that  the  indebted- 
ness or  effects  garnished  are  exempt,81  though  there  is  authority  to  the 
contrary.82  In  some  states  he  is  not  required  to  do  so,83  while  in 
others  he  must  set  up  the  exemption  if  he  knows  of  it,84  and  if  he 
fails  to  do  so,  payment  of  a  judgment  recovered  against  him  as  gar- 


those  which  are  necessary  to  protect 
and  prevent  an  improper  decision  as 
far  as  relates  to  his  oira  interests." 
Featherston'h  v.  Compton,  3  La.  Ann. 
380. 

He  cannot  in  his  answer  set  up  usury 
in  the  indebtedness  for  which  judgment 
against  the  principal  defendant  was 
rendered,  or  otherwise  impeach  the  con- 
sideration of  such  judgment.  Wabash 
K.  Co.  v.  Dougan,  142  HI.  248,  31  N. 
E.  594. 

79.  In  such  case  he  must  avail  him- 
self of  all  legal  means  to  prevent  a 
judgment  against  him  as  garnishee.  If 
he  pays  without  resistance  when  there 
is  a  good  defense,  he  must  bear  the 
loss.  Terre  Haute  &  I.  R.  Co.  v.  Baker, 
122  Ind.  433,  24  N.  E.  83. 

80.  See  the  statutes  of  the  various 
states,  and  Parley  v.  Colver,  113  Md. 
379,  77  Atl.  589;  Albert"  ■;;.  Albert,  78 
Md.  338,  28  Atl.  388:  Spear  v.  Griffin, 
23  Md.  418. 

That  the  garnishee  has  appeared  and 
pleaded  in  behalf  of  the  defendant 
does  not  preclude  the  latter  from  plead- 
ing in  his  own  behalf  on  his  subse- 
quently appearing.  Albert  v.  Albert, 
78  Md'.  338,  28  Atl.  388;  Spear  v.  Griffin, 
23  Md.  418. 

81.  Ga. — Woodward  Lumber  Co.  v. 
Watson,  Vansant  &  Co.,  8  Ga.  App.  114, 
68  S.  E.  622;  Walker  v.  Swift  Fertilizer 
Works,  3  Ga.  App.  283,  59  S.  E.  850. 
HI.— Wabash  E.  Co.  <o.  Dougan,  142  111. 
248,  31  N.  E.  504.  la.— Wales  v.  Mus- 
catine, 4  Iowa  302.  Kan. — In  justice's 
court.  Mull  v.  Jones,  33  Kan.  112,  5 
Pac.  388.  Miss.— Code,  1906,  §2346. 
Tenn.— Carson  v.  Memphis  &  C.  E.  Co., 
88  Tenn.  646,  13  S.  W.  588,  17  Am.  St. 
Sep.  .921,  8  L.  E.  A.  412.  Wis.— In 
justice's  court.    St.,  1898,   §3723. 

He  "may  plead  the  exemption  laws 
ana  be  protected  thereby  as  complete- 
ly as  the  debtor  would  be."  Missouri 
«*.  B.  Co.  v.  Sharitt,  43  Kan.  375, 


23   Pac.   430,   19  Am.  St.   Eep.   143,   8 
L.  E.  A.  386. 

82.  Exemption  cannot  be  pleaded  by 
a  garnishee  in  behalf  of  a  non-resident 
defendant,  since  it  is  a  personal  privi- 
lege. St.  Louis,  S.  W.  E.  Co.  v.  Van- 
derberg,  91  ATk.  252,  120  S.  W.  993. 

83.  Colo.— Ann.  Code,  1910,  §136. 
la. — Moore  v.  Chicago,  E.  I.  &  P.  E. 
Co.,  43  Iowa  385.  But  see  Smith  v. 
Dickson,  58  Iowa  444,  10  1ST.  W.  850. 
Term. — Carson  v.  Memphis  &  C.  E.  Co., 
88  Tenn.  646,  13  S.  W.  588,  17  Am.  St. 
Eep.  921,  8  L.  E.  A.  412.  Wis.— In 
justice's  court.     St.,   1898,   §3723. 

Exemption  Laws  of  Another  State. 
He  is  not  required  to  set  up  that  the 
debt  is  exempt  under  the  law  of  the 
debtor's  domicile  when  the  proceed- 
ings are  instituted  in  another  state, 
since  exemption  laws  have  no  extra 
territorial  effect.  Carson  v.  Memphis  & 
C.  E.  Co.,  88  Tenn.  646,  13  S.  W.  588, 
17  Am.  St.  Eep.  921,  8  L.  E.  A.  412. 

84.  Ga. — Southern  E.  Co.  v.  Fulford, 
125  Ga.  103,  54  S.  E.  68.  111.— Chicago, 
&  A.  E.  Co.  v.  Moore,  117  111.  App.  147; 
Baltimore  &  O.  S.  W.  E.  Co.  v.  McDon- 
ald, 112  111.  App.  391.  Miss. — Sturges 
v.  Jackson,  88  Miss.  508  40  So.  547, 
6  L.  E.  A.  (N.  S.)  491;  City  of  Laurel 
v.  Turner,  80  Miss.  530,  31  iSo.  965. 
Tex. — Missouri  Pac.  E.  Co.  v.  Whip- 
sker,  77  Tex.  14,  13  S.  W.  639,  19  Am. 
St.  Eep.  '734,  8  L.  E.  A.  321. 

No  notice  to  an  employer  that  wages 
due  his  employes  are  exempt  from  gar- 
nishment is  necessary.  Southern  E.  Co. 
v.  Fulford,  125  Ga.  103,  54  S.  E.  68. 

It  is  the  duty  of  the  garnishee  to  set 
up  the  exemption,  and  if  he  fails  to  do 
so  the  loss  will  fall  upon  him.  Chi- 
cago &  A.  E.  Co.  v.  Eagland,  84  111. 
375;  Wohlford  v.  Wabash  Coal  Co.,  164 
111.  App.  185;  Baltimore  &  O.  S.  W. 
E.  Co.  v.  McDonald,  112  111.  App.  391; 
Welker  v.  Hinze,  16  111.  App.  326;  Chi- 
cago, E.  I.  &  P.  E.  Co.  v.  Mason,  11 
111.  App.  526. 
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nishee  will  be  no  defense  to  a  subsequent  action  against  him  by  the 
principal  defendant.85 

4.  Right  and  Duty  of  Garnishee  To  Question  Validity  of  Proceed- 
ings. —  It  is  the  duty  of  the  garnishee  to  see  that  he  is  not  adjudged 
to  pay  otherwise  than  according  to  law.86  He  may  question  the 
validity  of  the  proceedings  on  any  ground  which  would  render  the 
judgment  against  the  principal  defendant  void,87  and  hence  would  pre- 


TJnder  the  statute  making  it  the 
duty  of  an  employer,  upon  delivery  to 
him  of  the  requisite  affidavit,  to  pay  to 
the  employe  whose  wages  are  garnished 
all  exempt  wages,  an  employer  who 
makes  such  payment  must  set  up  the 
facts  and  claim  the  exemption,  and, 
when  necessary,  must  also,  at  his  peril, 
produce  the  requisite  evidence  in  sup- 
port of  his  answer  to  make  such  claim 
good.  Baltimore  &  0.  S.  W.  B.  Co.  v. 
McDonald,  112  111.  App.  391. 

Where  an  employer  is  garnished  for 
wages  in  a  state  other  than  that  in 
which  the  employe  resides,  and  knows 
that  such  employe  has  no  personal  not- 
ice of  tlie  proceeding  and  no  actual  op- 
portunity to  defend,  and  the  wages  are 
exempt  in  both  states.  Terre  Haute  & 
I.  E.  Co.  v.  Baker,  122  Ind.  433,  24  N. 
E.  S3. 

When  Exemption  May  Be  Set  Up. 
Failure  to  claim  an  exemption  in  the 
answer  does  not  render  it  unavailable 
to  the  garnishee  as  a  defense,  where 
the  interrogatories  make  no  inquiry  in 
regard  to  it,  and  the  essential  facts  in 
relation  thereto  are  proved.  Barnes  v. 
William  Waltke  &  Co.,  135  Mo.  App. 
488,  116  S.  W.  7. 

In  Texas  the  garnishee  may,  after 
disclosing  the  facts  which  show  the 
exemption,  have  the  defendant  cited  to 
appear  and  make  his  own  defense.  Mis- 
souri Fac.  E.  Co.  v.  Whipsker,  77  Tex. 
14,  13  S.  W.  639,  19  Am.  St.  Eep.  734, 
8  L.  E.  A.  321;  Eeid  v.  Walsh  (Tex. 
Civ.  App.),  63  S.  W.  940. 

85.  Ga. — Southern  E.  'Oo.  v.  Ful- 
ford,  125  Ga.  103,  54  S.  E.  68.  111. 
Chicago  &  A.  E.  Co.  v.  Moore,  117  111. 
App.  147.  la. — Smith  v.  Dickson,  58 
Iowa  444,  10  N.  W.  850.  Miss.— City 
of  Laurel  V.  Turner,  80  Miss.  530,  31 
So.  965.  Tex.— Missouri  Pac.  E.  Co. 
v.  Whipsker,  77  Tex.  14,  13  S.  W.  639, 
19  Am.  fit.  Eep.  734,  8  L.  E.  A.  321. 

In  Another  State. — Baltimore  &  O. 
S.  W.  E.  Co.  v.  McDonald,  112  111.  App. 
391 ;  Pierce  v.  Chicago,  &  N.  W.  B.  Co., 
36  Wis.  283. 
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86.  Pounds  v.  Hamner,  57  Ala.  342; 
Emery  v.  Eoyal,  117  Ind.  299,  20  N.  E. 
150;  Ambs  v.  Towle,  1  Ind.  App.  426, 
27  N.  E.  625. 

87.  XT.  S.— Fidelity  Trust  Co.  v.  New 
York  Finance  Co.,  125  Fed.  275,  60  C. 
C.  A.  189  (fraud  and  collusion);  Lack- 
ett  v.  Eumbaugh,  45  Fed.  23.  Colo. 
McPhee  <c.  Gomer,  6  Colo.  App.  641,  41 
Pac.  836.  Ga.— Nashville,  C.  &■  St.  L. 
Ey,  v.  Brown,  3  Ga.  App.  561,  60  S.  E. 
319.  HI.— Pierce  v.  Wade,  19  111.  App. 
185.  la. — Houston  v.  Walcott  &  Co.,  1 
Iowa  86. 

He  can  in  any  case  inquire  into  the 
validity  of  the  judgment  against  the 
defendant,  and  must  do  so  for  his  own 
protection.  Farmers'  &  Traders'  Bank 
v.  University  Pub.  Co.,  9  Ga.  App.  128, 
70  S.  E-  602. 

If  the  judgment  against  the  principal 
defendant    is    invalid,    the    garnishee 
should  set  up  that  fact  as  a  defense, 
St.  Louis,  I.  M.  &  S.  E.  Co.  v.  MeDer-  ,, 
mitt,  91  Ark.  112,  120  S.  W.  831.  *■ 

He  may  contest  the  validity  of  such 
judgment  though  he  has  failed  to  an- 
swer, or  has  answered  admitting  in- 
debtedness to  the  defendant,  or  though 
the  issue  has  been  found  against  him 
on  a  traverse  of  his  answer  denying  in- 
debtedness. Ingram  i>.  Jackson  Mer- 
cantile Co.,  2  Ga.  App.  218,  58  S.  E. 
372. 

"It  is  only  those  grave  departures 
from  the  course  of  proceedings  pre- 
scribed by  the  statute  which  are  fatal 
to  the  judgment,  that  concern  the  gar- 
nishee." Pine  Tree  Lumber  Co.  v. 
Central  Stock  &  Grain  Exchange,  2m 
111.  449,  87  N.  E.  539. 

Where  the  garnishment  is  based  on 
a  judgment,  he  may  show  that  such 
judgment  was  obtained  by  default 
against  an  unrepresented  minor.  J  onn 
son    v.   Murphy,   124   La.   143,  «  So' 

He  may  object  by  affidavit  of  ille- 
gality that  a  single  judgment  was  ren- 
dered against  him  and  the  defendant 
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vent  the  judgment  in  the  garnishment  proceedings  from  being  a  de- 
fense to  a  subsequent  action  against  him  by  the  defendant,88  but  may 
not  take  advantage  of  mere  errors  or  irregularities  in  the  proceedings 
against  the  principal  defendant.89  He  has  the  right,  and  it  is  his 
duty,  to  assert  all  jurisdictional  defenses,90  and  to  raise  all  jurisdic- 
tional defects  in  the  proceedings  against  the  principal  defendant,01 


jointly.  Nashville,  C.  &  St.  L.  E.  v. 
Brown,  3  Ga.  App.  561,  60  S.  E.  319. 

If  he  desires  to  attack  the  judgment 
against  the  defendant,  he  must  do  so 
hefore  judgment  against  himself  as  gar- 
nishee. He  cannot  do  so  afterward. 
Farmers'  &  Traders'  Bank  v.  Univer- 
sity Pub.  Co.,  9  Ga.  App.  128,  70  S.  E. 
602;  Central  of  Georgia  B.  Co.  v. 
Wright,  5  Ga.  App.  514,  63  S.  E.  639. 

Where  his  answer  is  traversed,  he 
cannot  attack  the  validity  of  the  judg- 
ment against  the  defendant  until  the 
traverse  is  sustained  and  judgment  is 
about  to  be  rendered  against  him. 
Whaley  v.  Kear,  139  Ga.  16,  76  S.  E. 
390;  Ingram  t.  Jackson  Mercantile  Co., 

2  Ga.  App.  218,  58  S.  E.  372. 

He  may  attack  the  regularity  and 
legality  of  the  attachment  at  any  stage 
of  the  proceedings.  Keystone  Brewing 
Co.  ((?.  Canavan,  221  Pa.  366,  70  Atl. 
785. 

He  may  move  to  strike  off  the  judg- 
ment against  the  principal  defendant 
when  the  same  is  invalid.  Melloy  v. 
Burtis,  124  Pa.  161,  16  Atl.   747. 

Under  a  plea  of  nulla  bona  on  scire 
facias,  the  garnishee  may  take  advan- 
tage of  irregularities  in  the  assessment 
of  damages  under  a  default  judgment 
against  the  principal  defendant,  if  the 
latter  is  not  in  court.  Keystone  Brew- 
ing Co.  v.  Canavan,  221  Pa.  366,  70 
Atl.  785. 

88.  Laekett  v.  Bumbaugk,  45  Fed. 
S3;  Nashville,  C.  &  St.  L.  E.  ■».  Brown, 

3  Ga.  App.  561,  60  S.  E.  319.  See  infra, 
X,  I,  15,  c. 

89.  Ala.— GaTrett  v.  Mayfield  "Wool- 
en Mills,  153  Ala.  602,  44  So.  1026; 
White  v.  Simpson,  107  Ala.  386,  18  So. 
151;  Security  Loan  Assn.  v.  Weems,  69 
Ala.  584;  Pounds  v.  Hamner,  57  Ala. 
342.  HI.— Pine  Tree  Lumber  Co.  v.  Cen- 
tral Stock  &  Grain  Exchange,  238  111. 
449,  87  N.  E.  539;  Pomeroy  v.  Eand, 
McNally  &  Co.,  157  111.  176,  41  N.  E. 
630;  Dennison  v.  Taylor,  142  111.  45, 
31  N.  E.  148;  Empire  Car  Eoofing  Co. 
9.  Maeey,  115  111.  390,  3  N.  E.  417; 
Pierce  ».  Carleton,  12  111.  358,  54  Am. 
Dec.  405.    Ind.— Baltimore,  O.  &  C,  B, 


Co.  v.  Taylor,  81  Ind.  24;  Ohio  &  M. 
E.  Co.  v.  Alvey,  43  Ind.  180;  Schoppen- 
hast  v.  Bollman,  21  Ind.  280;  Northern 
Ind.  E.  Co.  v.  Lincoln  Nat.  Bank,  47 
Ind.  App.  98,  92  N.  E.  384.  la.— Hous- 
ton v.  Waleott  &  Co.,  1  Iowa  86.  Mo. 
St.  Louis  Perpetual  Ins.  Co.  v.  Cohen,  9 
Mo.  421;  Potter  v.  Whitten,  161  Mo. 
App.  118,  142  S.  W.  453;  Eeid,  Mur- 
dock  &  Co.  v.  Mercurio,  91  Mo.  App. 
673;  Nevatt  v.  Springfield  Normal 
School,  79  Mo.  App.  198.  Tenn. — Bail- 
way  Co.  V.  Brooks,  90  Tenn.  161,  16  .S. 
W.  77,  25  Am.  St.  Eep.  673;  Cowan, 
McClung  &  Co.  v.  Lcwry,  7  Lea  620. 

Since  in  attachment,  jurisdiction  is 
acquired  by  the  levy  of  the  writ  regu- 
larly issued,  and  is  not  ousted  by  the 
fact  that  the  subsequent  publication, 
was  not  regularly  made,  the  garnishee 
eannot  object  that  sueh  publication 
was  not  made  in  conformity  to  law. 
Godman  v.  Gordon,  61  Mo.  App.  685. 

90.  Minn. — McKinney  v.  Mills,  80 
Minn.  478,  83  N.  W.  452.  Mo.— Pot- 
ter v.  Whitten,  161  Mo.  App.  118,  142 
S.  W.  453;  MeCord  &  Nave  Mercantile 
Co.  v.  Bettles,  58  Mo.  App.  384.  Tex. 
Sun  Mut.  Ins.  Co.  v.  Seeligson  &  Co.,  59 
Tex.  3. 

At  his  peril  he  is  bound  to  do  so,  in 
order  to  protect  himself  against  a  suit 
by  his  original  creditor.  Tabor  v.  Bank 
of  Leadville,  35  Colo.  1,  83  Pac.  10«0; 
Everett  v.  Connecticut  Mut.  Life  Ins. 
Co.,  4  Colo.  App.  509,  36  Pac.  616;  Na- 
tional Bank  v.  Furtick,  2  Marv.  (Del.) 
35,  42  Atl.  479,  69  Am.  St.  Eep.  99. 

91.  Ala. — White  v.  Simpson,  107 
Ala.  3S6,  18  So.  151;  Pounds  v.  Ham- 
ner, 57  Ala.  342.  Colo. — Tabor  v.  Bank 
of  Leadville,  35  Colo.  1,  83  Pac.  1060. 
Del. — National  Bank  v.  Furtick,  2 
Marv.  35,  61,  42  Atl.  479,  69  Am.  St. 
Eep.  99.  HI. — Pomeroy  v.  Eand,  Mc- 
Nally &  Co.,  157  111.  176,  41  N.  E.  630; 
Dennison  v.  Taylor,  142  111.  45,  31  N.  E. 
148;  Empire  Car  Eoofing  Co.  v.  Macey, 
115  111.  390,  3  N.  E.  417;  Pierce  v. 
Carleton,  12  HI.  358,  54  Am.  Dec.  405; 
Czyston  v.  St.  Stanislaus  Parish,  131 
HI.  App.  161.  Mo.— Potter  v.  Whitten, 
161  Mo,  App.  118,  142  S.  W.  453;  Nev- 
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though  the  contrary  has  been  held  where  the  principal  defendant  is 
personally  before  the  court.92  It  has  been  held  that  he  may  raise  the 
objection  that  the  process  against  the  principal  defendant  is  void,93 
or  was  not  properly  served,94  unless  the  defendant  has  waived  the 
same  by  appearing,95  or  that  the  garnishment  process  was  void,96  but 
not  non-jurisdictional  defects  or  irregularities  in  the  attachment  pro- 
ceedings which  the  principal  defendant  has  waived.9''  If  he  in  fact 
owes  a  debt,  he  should  see  that  judgment  is  not  rendered  against  him 


att  V.  Springfield  Normal  School,  79 
Mo.  App.  198;  Hopkins  v.  Huff,  67  Mo. 
App.  394;  MeCord  &  Nave  Mercantile 
Co.  v.  Bettles,  58  Mo.  App.  384;  Con- 
nor v.  Pope,  18  Mo.  App.  86.  Tex. 
Sun  Mut.  Ins.  Co.  v.  Seeligson  &  Co., 
59  Tex.  3.  W.  Va. — Brewer  v.  Hutton, 
45  W.  Va.  106,  30  S.  E.  81,  72  Am.  St. 
Hep.  804. 

Where  the  principal  defendant  is  not 
personally  before  the  court  the  gar- 
nishee must,  for  his  own  protection, 
inquire  as  to  the  jurisdiction  of  the 
court  over  the  defendant  and  himself. 
McGuire  "B.  Pitts'  Sons,  42  Iowa  535. 
In  such  case  he  is  concerned  only  with 
the  question  of  jurisdiction  (Ohio  &  M. 
R.  Co.  v.  Alvey,  43  Ind.  180;  Schoppen- 
hast  v.  Bollman,  21  Ind.  280;  Northern 
Ind.  E.  Co.  v.  Lincoln  Nat.  Bank,  47 
Ind.  App.  98,  92  N.  E.  384),  and  is  not 
required  to  go  further  than  to  see  that 
the  court  has  jurisdiction  of  the  sub- 
ject-matter and  the  parties.  Ohio  &  M. 
B.  Co.  v.  Alvey,  supra;  Schoppenhast 
v.  Bollman,  supra;  Northern  Ind.  B. 
Co.  v.  Lincoln  Nat.  Bank,  supra.  But 
he  must  see  that  the  court  has  jurisdic- 
tion of  the  principal  defendant.  Louis- 
ville, N.  A.  &  C.  R.  Co.  v.  Parish,  6 
Ind.  App.  89,  33  N.  E.  122. 

Status  of  Objection. — His  objection  to 
the  jurisdiction  "stands  on  the  same 
footing  as  the  objection  of  any  third 
person  questioning  the  validity  of  the 
proceeding  collaterally."  Godman  v. 
Gordon,   61   Mo.   App.   685. 

He  occupies  the  status  of  a  stranger 
to  the  judgment  against  the  defendant, 
and  can  only  urge  against  it  the  ob- 
jections available  on  collateral  attack. 
Potter  v.  Whitten,  161  Mo.  App.  118, 
142  S.  W.  4)53;  Nevatt  v.  Springfield 
Normal  School,  79  Mo.  App.  198.  See 
Ladd  &  Bush  v.  Bamsby,  10  Ore.  207. 

The  assertion  of  jurisdictional  de- 
fects is  not  a  collateral  attack  on  such 
judgment.  Tabor  v.  Bank  of  Leadville, 
35  Colo.  1,  83  Pac.  1060. 

The  raising  of  such  aE  objection,  by 

Vol,  X 


the  garnishee  is  not  a  collateral  attack 
on  the  judgment  against  the  principal 
defendant  so  as  to  require  jurisdiction 
over  the  person  of  the  defendant  to  he 
presumed.  Dennison  v.  Taylor,  142  HI. 
45,  31  N.  E.  148. 

92.  Earl  <v.  Matheney,  60  Ind.  202; 
Ohio  &  M.  E.  Co.  v.  Alvey,  43  Ind. 
180;  Schoppenhast  v.  Bollman,  21  Ind. 
280. 

93.  White  v.  Simpson,  107  Ala.  386, 
18  So.  151;  DonaH  v.  Nelson,  95  Ala. 
Ill,  10  So.  317;  Schaller  &  Son  v.  Mark- 
er, 136  Iowa  575,  114  N.  W.  43. 

94.  Sun  Mut.  Ins.  Co.  v.  Seeligson  & 
Co.,  59  Tex.  3;  Washburn  v.  New  York 
&  Vt.  Min.  Co.,  41  Vt.  50. 

Service  by  Publication. — Pomeroy  ». 
Band,  McNally  &  Co.,  157  111.  17«,  41 
N.  E.  630;  Dennison  v.  Taylor,  142  111. 
45,  31  N.  E.  148;  Czyston  v.  St.  Stanis- 
laus Parish,  131  111.  App.  161;  Missouri 
K.  &  T.  B.  Co.  v.  Morris,  153  Mo.  App. 
667,  134  S.  W.  1027. 

95.  Washburn  v.  New  York  &  Vt. 
Min.  Co.,  41  Vt.  50. 

96.  Donald  v.  Nelson,  95  Ala.  Ill, 
10  'So.  317. 

That  the  service  thereof  was  void  by 
reason  of  the  non-existence  of  an  at- 
tachment. Donald  v.  Nelson,  96  Ala. 
Ill,  10  So.  317. 

The  Invalidity  of  the  Attachment 
Writ. — Leffler  &  Son  v.  Union  Com- 
press Co.,  126  Ga.  662,  55  S.  E.  927. 

The  Failure  To  Give  an  Attachment 
Bond.— Brewer  v.  Hutton,  45  W.  Va. 
106,  30  S.  E.  SI,  72  Am.  St.  Rep.  804.  _ 

Jurisdictional  defects  in  the  affidavit 
for  attachment.  Brewer  v.  Hutton,  45 
W.  Va.  106,  30  S.  E.  «1,  '72  Am.  St. 
Bep.  804. 

97.  Baltimore,  O.  &  C  E.  Co.  ». 
Taylor,  81  Ind.  24. 

If  the  principal  defendant  is  in  court 
the  reason  for  the  rule  permitting  the 
garnishee  to  attack  the  regularity  of  the 
attachment  proceedings  does  not  exist, 
and  if  the  defendant  waives  irregular- 
'  ities  therein  the  garnishee  may  not  tass 
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for  too  large  a  sum.98  He  is  not  concerned  with  the  amount  or  charac- 
ter of  the  indebtedness  of  the  principal  defendant  to  the  plaintiff.80 
He  cannot  question  the  ownership  of  the  judgment  against  the  prin- 
cipal defendant,1  nor  its  amount,2  but  he  may  show  that  no  such 
judgment  has  been  rendered,3  or  that  the  same  has  been  satisfied,4  or 
discharged,6  or  has  become  dormant.6  He  may  also  plead  that  the  de- 
fendant has  been  discharged  as  a  bankrupt,7  and  for  that  purpose  may 
procure  a  stay  of  the  garnishment  proceedings  pending  proceedings 
in  bankruptcy  against  the  defendant.8 

C.  Eight  and  Duty  of  Principal  Defendant  To  Defend  the 
Garnishee.  —  Ordinarily  the  principal  defendant  is  under  no  legal 
obligation  to  defend  the  garnishee.9  Aside  from  his  right  to  contest 
the  answer  of  the  garnishee,10  he  has  no  interest  in  the  garnishment 
proceedings,11  and  cannot  take  advantage  of  any  irregularities  or 
defects  therein.12  He  may,  however,  attack  the  judgment  against  the 
garnishee  by  showing  that  his,  the  defendant's,  indebtedness  to  the 
plaintiff  had  been  paid  prior  to  the  institution  of  the  garnishment 


advantage  of  them.  Keystone  Brew. 
Co.  v.  Canavan,  221  Pa.  3<66,  70  Atl. 
785. 

In  attachment  execution,  where  both 
the  garnishee  and  the  defendant  plead 
nulla  bona,  they  cannot  object  on  the 
trial  to  the  regularity  of  the  attach- 
ment. First  Nat.  Bank  v.  Trainer,  209 
Pa.  3S7,  98  Atl.  816;  Poor  v.  Colburn, 
57  Pa.  415. 

98.  Pounds  v.  Hamner,  57  Ala.  342. 

99.  Czyston  v.  St.  Stanislaus  Parish, 
131  111.  App.  161. 

He  cannot  complain  that  the  court 
did  not  hear  evidence  as  to  the  indebt- 
edness of  the  principal  defendant  to 
the  plaintiff.  Pomeroy  v.  Rand,  Mc- 
Nally  &  Co.,  157  111.  176,  41  N.  E.  WO; 
Empire  Car  Roofing  Co.  v.  Macey,  115 
111.  390,  3  N.  E.  417. 

In  garnishment  based  on  a  judgment 
he  cannot  re-open  and  re-try  the  issues 
determined  by  such  judgment,  such  as 
the  existence  of  the  indebtedness  on 
which  it  was  based.  Parley  v.  Colver, 
113  Md.  379,  77  Atl.  58>9.  See  also 
Wabash  R.  Co.  v.  P/ougan,  142  111.  248, 
31  N.  E.  594. 

1.  Jackson  v.  Shipman,  28  Ala.  488. 

2.  Pine  Tree  Lumber  Co.  v.  Central 
Stock  &  Grain  Exchange,  238  111.  449, 
87  N.  E.  539. 

3.  Where  his  answer  is  traversed,  he 
eannot  raise  the  question  until  such 
traverse  has  been  sustained,  and  judg- 
ment is  about  to  be  entered  against 
to  "Whaley  v,  Kear,  139  Ga.  16,  76 
S.  E.  390. 


Where  the  garnishment  is  based  on 
a  judgment,  he  may  require  proof  of 
the  existence  of  a  judgment  and  a 
■fieri  facias  thereon.  Featherston'h  V. 
Compton,  3  La.  Ann.  380. 

4.  Conceding  that  he  may  do  so,  3 
statement  in  the  answer  "that  he  is 
advised  as  believes"  that  it  has  been 
satisfied  is  insufficient.  Jackson  v. 
Shipman,  28  Ala.  488. 

5.  Church  v.  Simpson,  25  Iowa  408. 

6.  Ingram  v.  Jackson  Mercantile  Co., 
2  Ga.  App.  218,  58  S.  E.  372. 

7.  He  must  plead  it  before  judgment 
is  rendered  against  him  as  garnishee, 
where  the  bankruptcy  proceedings  are 
instituted  pending  the  garnishment 
proceedings.  Farmers'  &  Traders' 
Bank  v.  University  Pub.  Co.,  9  Ga.  App. 
128,  70  S.  E.  602. 

But  he  is  not  concerned  with  the 
rights  of  the  trustee  in  bankruptcy  any 
further  than  they  are  likely  to  affect 
his  own  interests.  Farmers'  &  Traders' 
Bank  v.  University  Pub.  Co.,  9  Ga.  App. 
128,  70  IS.  E.  602. 

8.  Farmers'  &  Traders'  Bank  v. 
University  Pub.  Co.,  9  Ga.  App.  128,  70 
©.  E.  602. 

9.  Pounds  v.  Hamner,  57  Ala.  342. 

10.  See  infra,  X,  F,  8. 

11.  Edmondson  v.  De  Kal/b  County, 
51  Ala.  103. 

12.  He  has  no  right  to  move  to  dis- 
miss because  seeurity  for  costs  has  not 
been  given.  Edmondson  v.  De  Kalb 
County,  51  Ala.  103. 
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proceedings.13  In  some  states  he  may  raise  the  objection  that  the 
proceeding  against  the  garnishee  was  not  properly  instituted."  But 
it  has  been  held  that  neither  the  principal  defendant,15  nor  a 
stranger16  may  take  advantage  of  defects  in  the  process  against  the 
garnishee  which  are  of  such  a  character  that  they  may  be  waived  by 
the  latter.  The  defendant  may  defend  the  proceedings  against  the 
garnishee  upon  the  ground  that  the  indebtedness  or  property  sought  to 
be  reached  is  exempt,17  or  for  any  other  reason  is  not  subject  to  the 
plaintiff's  claim,18  or  upon  any  grourtd  upon  which  the  garnishee 
might  defend  the  same.19  Provision  is  sometimes  made  for  joining 
issue  on  such  a  defense  and  for  a  trial  of  the  same.20 

D.  Interrogatories.  —  In  some  states  the  plaintiff  is  required  to 
file  or  serve  written  interrogatories  or  allegations  as  to  the  matters 
in  regard  to  which  he  desires  the  garnishee  to  answer.21  In  other 
states  written  interrogatories  in  the  form  prescribed  by  the  statute 


13.  Warthen  v.  Melton,  132  Ga.  113, 
63  S.  E.  832. 

"l4.  Not  begun  in  the  proper  county. 
Mansur  v.  Coffin,  54  Me.  314;  Scudder 
v.  Davis,  33  Me.  575. 

That  a  proper  affidavit  for  garnish- 
ment was  not  filed.  Aultman,  Miller 
&  Oo.  v.  Markley,  61  Minn.  404,  63  N. 
W.  1078. 

Defects  in  the  statutory  notice  of  the 
garnishment  proceedings  served  on 
him,  though  not  jurisdictional.  Web- 
ster Mfg.  Co.  v.  Penrod,  103  Minn.  69, 
114  N.  W.  257. 

15.  Union  County  Inv.  Co.  v.  Mes- 
six,  152  Iowa  412,  132  N.  W.  823. 

16.  Union  County  Inv.  Co.  v.  Mes- 
eix,  152  Iowa  412,  135  N.  W.  823. 

17.  Idaho.— Rev.  Codes,  §4310j. 
la. — Union  County  Inv.  Co.  v.  Mes- 
six,  152  Iowa  412,  132  N.  W.  823. 
Kan.— Gen.  St.,  1909,  §§5831,  5827.  Miss. 
Sturges  v.  Jackson,  88  Miss.  508,  40 
So.  547,  6  L.  E.  A.  (N.  S.)  491.  Wis. 
Jones-  v.  St.  Onge,  67  Wis.  520,  30  N. 
W.  927. 

18.  Idaho. — Rev.  Codes,  §4310j. 
la. — Greaves  &  Co.  v.  Posner,  111 
Iowa  651,  82  N.  W.  1022.  Kan. — Gen. 
St.,  1909,  §§5831,  5827.  Wis.— St.,  1898, 
§§2765,  3723. 

May  appear  specially  and  move  to 
dismiss.  Schomberg  Hardwood  Lum- 
ber Co.  to.  Engel,  114  Wis.  273,  90  EL 
W.  177. 

19.  Kan.— Gen.  St.,  1909,  §5831; 
Veitch  v.  Cebell,  105  Wis.  260,  81  N. 
W.  411,  76  Am.  St.  Rep.  912. 

20.  Idaho.— Rev.  Codes,  §4310  j;  Un- 
ion County  Inv.  Co.  v.  Messix,  152  Iowa 
412,  132  N.  W.  823. 
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21.  See  the  statutes  of  the  various 
states,  and  Ark. — Little  Eock  Tr.  &  B. 
Co.  V.  Wilson,  66  Ark.  582,  53  S.  W.  43, 
HI. — Michigan  Cent.  E.  Co.  v.  Keohane, 
31  111.  144.  La.— First  Natchez  Bank 
v.  Moss,  52  La.  Ann.  170,  26  So.  828. 
Md. — Laflin  &  Eand  Powder  Co.  v.  Bal- 
timore &  O.  E.  Co.,  63  Md.  76.  Mo. 
Hopkins  v.  Huff,  67  Mo.  App.  391 
N.  M.— Zanz  v.  Stover,  2  N.  M.  29.  Ore. 
Smith  v.  Conrad,  23  Ore.  206,  31  Pac. 
398;  Case  v.  Noyes,  16  Ore.  329,  19  Pac. 
104. 

The  interrogatories  and  the  answers 
thereto  constitute  the  pleadings  in  the 
garnishment  proceedings.  Burton  V. 
Snyder,  21  Colo.  292,  40  Pac.  451. 

The  filing  of  interrogatories  is  an 
indispensable  prerequisite  to  the  rendi- 
tion of  a  judgment  against  him.  Mich- 
igan Cent.  R.  Co.  •».  Keohane,  31  111. 
144;  Cariker  v.  Anderson,  27  111.  358; 
Williams  v.  Vanmetre,  19  111.  293. 

Without  them  the  court  does  not  ob- 
tain jurisdiction  of  the  subject-matter. 
Altona  v.  Dabney,  37  Ore.  334,  62  Pac. 
521;  Smith  v.  Conrad,  23  Ore.  206,  212, 
31  Pac.  398.  But  see  Little  Eock  Tr. 
&  E.  Co.  v.  Wilson,  66  Ark.  582,  53  S. 
W.  43. 

The  allegations  must  contain  the  ele- 
ments of  a  good  cause  of  action  against 
the  garnishee  and  which  existed  in 
favor  of  the  defendant  at  the  time  of 
the  garnishment.  Case  v.  Noyes,  16 
Ore.  329,  19  Pac.  104. 

A  mistake  in  the  initials  of  the  gar- 
nishee in  the  caption  to  the  interroga- 
tories is  of  no  consequence  where  he  is 
notified  by  his  proper  name  that  sum 
interrogatories  have  been  filed.  Sehmrtt 
v.  Define,  164  111.  537,  45  N.  E.  974, 
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may  be  delivered  to  the  garnishee  by  the  officer  at  the  time  of  serving 
the  writ.22  The  interrogatories  must  be  relevant.23  When  required, 
they  must  be  filed24  or  served25  within  the  time  prescribed.  The  man- 
ner of  service  depends  on  the  statutes  of  the  various  states.28  Such 
interrogatories  should  follow  the  writ.27  The  interrogatories  and  the 
rule  to  traverse  the  answers  thereto  are  distinct  and  separate  plead- 
ings, and  each  must  be  judged  on  its  own  merits.28 

E.  Answer  oe  Disclosure  of  the  Garnishee.  —  1.  Duty  of  the 
Garnishee  To  Answer.  —  The  garnishee  is  required  to  appear  and  an- 
swer or  make  disclosure,29  under  oath30  within  the  time  prescribed  by 
the  statute;31  but  the  court  is  generally  permitted  to  extend  the  time 


22.  Colo.  Ann.  St.,  1910,  §3706  (in 
justice's  court);  Idaho  Rev.  Codes, 
§4310  b. 

23.  Corbyn  v.  Bollman,  4  Watts  & 
8.  (Pa.)  342. 

24.  World's  Fair  Excursion  Co.  v. 
Gaaak,  162  111.  402,  44  N.  B.  724,  rever- 
ting 59  111.  App.  391. 

25.  L.  0.  L.,  §315. 

26.  See  Schindler  v.  Smith,  Bullins 
&  Co.,  18  La.  Ann.  476,  must  be  person- 
ally served  on  garnishee. 

27.  Where  a  writ  is  against  a  gar- 
nishee individually,  the  allegations  and 
interrogatories  should  not  require  him 
to  answer  as  to  the  liability  of  others 
not  garnished,  nor  as  to  his  joint  lia- 
hility  with  them,  nor  should  the  interro- 
gatories be  addressed  to  him  and  an- 
other jointly.  Frizzell  v.  Willard,  37 
Ark.  478. 

28.  Rice  Stiz  Dry  Goods  Co.  v. 
Saunders,  130  La.  627,  58  So.  413. 

29.  See  the  statutes  of  the  various 
states,  and  Ala. — First  Nat.  Bank  v. 
Dimmiek,  58  So.  658.  Ark.— Beasley  v. 
Haney,  96  Ark.  568,  132  8.  W.  646. 
Colo.— Colorado  Fuel  &  Iron  Co.  v. 
Blair,  6  Colo.  App.  40,  39  Pae.  897,  an- 
swer must  be  signed  by  garnishee.  Fla. 
Gen.  St.,  1906,  §2135.  Ga.— National 
Lumber  Co.  v.  Turner,  2  Ga.  App.  750, 
59^  S.  E.  15,  not  required  to  answer 
void  process.  Idaho. — Eagleson  v.  Rub- 
in, 16  Idaho  92,  100  Pac.  765.  HI. 
Hurd's  Rev.  St.,  1909,  c.  62,  §5.  Ky. 
Smith  •».  Gower,  3  Mete.  171.  He  is 
required  to  personally  appear  and  an- 
swer. Sanders  &  Walker  v.  Herndon, 
122  Ky.  760,  93  S.  W.  14,  121  Am. 
St.  Bep.  493,  5  L.  R.  A.  (N.  S.)  1072n. 
La.— No  OTder  of  court  directing  the 
garnishee  to  answer  interrogatories  is 
necessary,  where  a  copy  of  the  petition 
containing  them  and  a  citation  is 
served  on  him.    Parmely  v.  Bradbury, 


13  La.  351 ;  Elder  v.  Rogers,  11  La.  Ann. 
606.  R.  I.— Gen.  Laws,  1909,  c.  301, 
§10.  Tex.— Sayle's  Civ.  St.,  art.  226. 
Utah.— Bristol  v.  Brent,  38  Utah  58,  74, 
110  Pac.  356. 

30.  See  the  statutes  of  the  various 
states,  and  Colo.— Colorado  Fuel  & 
Iron  Co.  v.  Blair,  6  Colo.  App.  40,  39 
Pac.   897.     Idaho. — Eagleson  v.  Rubin, 

16  Idaho  92,  100  Pac.  765.  111.— An 
answer  not  under  oath  cannot  be  used 
as  evidence  of  the  facts  therein  alleged. 
Empire  Car-Roofing  Co.  v.  Macey,  115 
111.  390,  3  N.  E.  417.  Ky.— Smith  V. 
Gower,  3  Mete.  171.  Utah. — Bristol  v. 
Brent,  38  Utah  58,  74,  110  Pae.  356. 

Oklahoma.— The  plaintiff  has  the 
right  to  demand  that  the  garnishee  an- 
swer under  oath,  but  this  is  merely  his 
privilege,  and  if  he  does  not  require  it, 
an  answer  without  oath  is  sufficient. 
First  Nat.  Bank  v.  Huff,  29  Okla.  547, 
118  Pac.  582;  Brooks  v.  Fields,  25 
Okla.  427,  106  Pac.  838. 

An  answer  by  a  corporation  must  be 
verified.    Oliver  v.  Chicago  &  A.  R.  Co., 

17  111.  587.  The  answer  of  a  corpora- 
tion garnishee  may  be  verified  in  the 
same  way  as  an  answer  of  a  corporation 
in  chancery.  St.  Louis  Perpetual  Ins. 
Co.  v.  Cohen,  9  Mo.  421. 

31.  Ala. — First  Nat.  Bank  v.  Dim- 
miek, 58  So.  658.  Ark.— Kirby's 
Dig.,  §3699.  Ga. — Averbaek  v.  Spivey, 
122  Ga.  18,  49  S.  E.  748;  Jones  v.  Bibb 
Brick  Co.,  120  Ga.  321,  48  S.  E.  25; 
Mashburn  v.  Harrell,  12  Ga.  App.  307, 
77  S.  E.  207;  Farmers'  &  Traders'  Bank 
v.  University  Pub.  Co.,  9  Ga.  App.  128, 
70  S.  E.  602.  Idaho. — Rev.  Codes, 
§4310c.  111.— Rev.  St.,  1909,  e.  62,  §5. 
Kan.— Gen.  St.,  1909,  §6397.  Md. 
Laflin  &  Rand  Powder  Co.  v.  Baltimore 
&  O.  R.  Co.,  63  Md.  76.  Miss.— South- 
ern Lumber  &  Mfg.  Co.  v.  Mallett,  101 
Miss.  135,  57  So.  54)8;  Gulf  &  S.  I.  R. 
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for  good  cause  shown,32  or  to  relieve  the  garnishee  from  the  conse- 
quences of  a  default.33 

If  the  garnishee  fails  to  answer,  the  court  may  generally  compel  him 
to  do  so  or  punish  him  as  for  a  contempt,3*  or,  ,in  some  states,  judgment 
may  be  taken  against  him  by  default.35    The  garnishee  is  bound  at 


Co.  v.  Bamsey,  98  Miss.  '863,  54  So.  440. 
Ore.— L.  O.  L.,  §316. 

Though  the  summons  commands  the 
garnishee  to  answer  on  a  day  certain 
therein  named,  the  garnishee  is  not  re- 
quired to  withhold  his  answer  until 
that  day,  but  he  may  appear  at  any 
time  after  service  and  answer,  and,  if 
acting  in  good  faith,  he  will  be  pro- 
tected in  so  doing.  Peterson  v.  King- 
man, 59  Neb.  667,  81  N.  W.  847. 

If  an  answer  prematurely  filed  is 
recognized  by  the  plaintiff,  it  there- 
upon becomes  an  answer  which  will 
prevent  the  conditional  judgment  from 
being  made  absolute,  but  it  becomes 
such  only  as  of  the  date  when  it  is  so 
recognized,  and  not  as  of  the  date 
when  it  was  lodged  with  the  clerk,  for 
the  purpose  of  fixing  the  term  at  which 
it  may  be  contested.  First  Nat.  Bank 
v.  Dimmick  (Ala.),  58  So.  668. 

An  answer  filed  before  the  term  of 
court  to  which  the  summons  is  return- 
able, though  premature,  is  not  void, 
and  prevents  the  entry  of  judgment 
by  default  until  it  is  disposed  of.  Dan- 
nenberg  Co.  v.  Alder-May  Co.,  137  Ga. 
Ill,  7*2  S.  E.  906.  But  see  Nat.  Bank 
v.  Dimmick   (Ala.),  58  So.  658. 

If  excepted  to  because  prematurely 
filed,  it  may  be  amended.  Dannenberg 
Co.  v.  Alder-May  Co.,  137  Ga.  Ill,  72 
S.  E.  906. 

An  affidavit  filed  after  the  expira- 
ation  of  the  statutory  time  is  a  nullity. 
Marshall  v.  Gray,  26  R.  I.  517,  59  Atl. 
744.  See  also  Farmers'  &  Traders' 
Bank  v.  University  Pub.  Co.,  9  Ga. 
App.  128,  70  S.  E.  092. 

Mailing  the  answer  to  the  justice  of 
the  peace  is  not  effectual  unless  it  is 
actually  received  by  him  and  filed. 
Gulf  &  S.  I.  E.  Co.  v.  Eamsey,  98  Miss. 
863,  54  So.  440. 

Answer  of  Executory — Where  an  exe- 
cutor is  garnished  his  answer  may  be 
taken,  and  the  cause  continued  until 
the  amount  due  the  principal  defend- 
ant is  ascertained  by  a  settlement  of 
the  estate.  Where  he  is  garnished  for 
the  shaie  of  a  legatee  or  distributee, 
he  is  not  prejudiced  by  a  failure  to 


take  his  answer  before  he  is  ready  to 
make  a  settlement  and  distribution. 
Boyer  &  Barnes  v.  Hawkins,  86  Iowa 
40,  52  N.  W.  659. 

32.  See  the  statutes  of  the  various 
states,  and  Atlanta  Journal  Co.  v. 
Brunswick  Pub.  Co.,  Ill  Ga.  718,  36 
S.  E.  929;  Masbburn  v.  Harrell,  12  Ga. 
App.  327,  77  S.  E.  207  (garnishee's  ig- 
norance of  the  law  not  sufficient  basis 
for  extension). 

In  Rhode  Island  the  court  has  no 
authority  to  extend  the  time.  Marshall 
v.  Gray,  26  B.  I.  517,  59  Atl.  744. 

33.  The  court  may  set  aside  a  judg- 
ment nisi  and  permit  him  to  answer, 
First  Nat.  Bank  v.  Dimmick  (Ala.),  58 
So.  658. 

In  Atlanta  Journal  v.  Brunswick  Pub, 
Co.,  Ill  Ga.  718,  36  S.  E.  939,  it  was 
held  error,  under  the  circumstances,  to 
strike  out  an  answer  filed  after  time 
and  enter  judgment  against  the  gar- 
nishee. 

After  the  second  term  the  court  has 
no  discretion,  but  can  only  allow  the 
answer  to  be  then  filed  for  some  rea- 
son legally  sufficient  to  excuse  the  fail- 
ure. Jones  v.  Bibb  Brick  Co.,  120  Ga. 
321,  48  S.  E.  25. 

In  Rhode  Island  the  trustee  may  re- 
lieve himself  from  the  consequences 
of  a  default  by  filing  an  affidavit  dis- 
closing the  property  of  the  defendant 
in  his  possession,  and  stating  that  his 
failure  to  answer  was  due  to  want  of 
actual  notice  of  the  service  of  the 
writ,  or  to  accident  or  mistake,  and  by 
repaying  double  the  amount  of  the  fees 
paid  to  him.  This  provision  is  for  the 
protection  of  the  garnishee  and  will 
be  liberally  interpreted.  The  word 
• '  mistake ' '  as  used  therein  will  be  giv- 
en a  broad  interpretation.  It  includes 
a  mistake  of  law,  as  where  the  gar- 
nishee Fails  to  file  his  personal  affidavit 
under  the  mistaken  belief  that  the  affi- 
davit of  his  clerk  is  sufficient.  Mar- 
shall v.  MeCormick,  27  K.  I.  357,  62  Atl. 
2T2 

34.  See  the  statutes  of  the  various 
states. 

35.  See  infra,  X,  I,  7. 
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his  peril  to  state  the  facts    truly    in    his    answer    or    disclosure.36 

2.  Who  May  Make  Answer.  —  Whether  the  answer  of  a  garnishee 
who  is  an  individual  may  be  made  by  his  agent  or  attorney  depends 
upon  the  statutes  of  the  various  states.37  "Where  the  garnishee  is  a  cor- 
poration the  answer  or  disclosure  may  be  made  by  an  officer  or  agent 
thereof.38  If  the  garnishee  is  a  partnership,  the  answer  or  disclosure 
may  be  made  by  any  of  the  partners.39 

3.  Form  and  Contents  in  General.  —  Whether  the  answer  or  dis- 
closure shall  be  oral  or  written  depends  upon  the  statutes  of  the 
various  states.40  If  made  orally  it  is  sometimes  provided  that  it  must 
be  reduced  to  writing  and  signed  by  the  garnishee.41 

What  may  and  should  be  included  in  the  answer  depends  upon  the 
statutes  of  the  various  states.42  Generally  the  garnishee's  answer  is 
his  defense43  and  in  it  he  may  set  up  any  facts  which  he  may  deem 
relevant  on  the  question  of  his  liability.44    He  may  make  his  defense 


36.  Chase  v.  Bradley,  17  Me.  89;  H. 

A.  Grimwood  Oo.  v.  Capitol  Hill  Bldg. 
&  Const.  Co.,  28  R.  I.  32,  65  Atl.  304. 

37.  In  Rhode  Island,  where  the  trus- 
tee is  an  individual,  he  must  himself 
make  the  required  affidavit,  and  he 
cannot  confer  authority  on  anyone  else 
to  make  it  for  him.  Marshall  v.  Gray, 
26  R.  I.  517,  59  Atl.  744. 

38.  Ala.— -Steiner  v.  First  Nat.  Bank, 
115  Ala.  379,  22  ,So.  30.  111.— Oliver  v. 
Chicago  &  A.  R.  'Co.,  17  111.  587.  la, 
Bailey  v.  Union  Pac.  R.  Co.,  62  Iowa 
354,  17  N.  W.  567.  Kan.— Gen.  St., 
1909,  §5830.  Minn.— Peterson  v.  Lake 
Tetonka  Park  Co.,  72  Minn.  263,  75  N. 
W.  375.  N.  H.— Pub.  St.,  1901,  e.  245, 
§§13,  14.    R.  I.— Marshall  v.  Gray,  26 

B.  I.  517,  59  Atl.  744.  Tex.— Gerhard 
Hdw.  Co.  v.  T.  C.  P.  Co.  (Tex.  Civ. 
App.),  26  S.  W.  168. 

It  is  the  duty  of  the  officer  of  a  bank 
who  makes  the  affidavit  on  its  behalf 
to  know  the  amount  due  the  defend- 
ant. Peoples  Loan  &  Trust  Co.  v.  Mc- 
Murray,  27  R.  I.  516,  63  Atl.  803. 

The  affidavit  of  a  corporation  need 
not  necessarily  be  made  by  the  same 
officer  on  whom  the  writ  ia  served. 
Dulse  v.  Rhode  Island  Locomotive 
Works,  11  R.  I.  599. 

An  affidavit  of  authority  is  neces- 
sary. Steiner  v.  First  Nat.  Bank,  115 
Ala.  379,  22  So.   30. 

Answer  by  timekeeper  sufficient. 
Walker  v.  Swift  Fertilizer  Wks.,  3  Ga. 
App.  283,  59  S.  E.  850. 

Answer  by  bookkeeper  sufficient. 
Woodward  Lumb.  Co.  v.  Watson,  Van- 
sant  &  Co.,  8  Ga.  App.  114,  68  8.  E.  622. 

39.  N.  H.— Pub   St.,   1901,    c.   345, 


§§13,   14.     R.   I.— Gen.   Laws,   1909,   c. 
301,  §10. 

Where  partners  are  garnished  in  re- 
spect to  a  partnership  debt,  and  both 
are  served,  an  answer  by  one  for  both 
admitting  a  partnership  debt  justifies 
a  judgment  against  both.  Anderson  v. 
Wanzer,  5  How.    (Miss.),  587. 

40.  See  the  statutes  of  the  various 
states,  and  Ala. — First  Nat.  Bank  v. 
Dimmick,  58  So.  658,  if  the  writ  does 
not  direct  how  the  garnishee  shall  an- 
swer, he  may  answer  in  writing  if  he 
choose.  Ga. — Dooly  v.  Miles,  101  Ga. 
797,  29  S.  E.  118.  I1L— Chicago,  R.  I. 
&  P.  R.  Co.  v.  Mason,  11  111.  App.  525. 
Ore. — L.  O.  L.,  §316.  R.  I.— Gen.  Laws, 
1909,  c.  301,  §10.  Tex.— Sayle's  Civ. 
St.,  art.  226.  Utah. — Bristol  v.  Brent, 
38  Utah  58,  74,  110  Pac.  356. 

Answer  of  corporation  may  be  either 
oral  or  written,  but  must  be  under 
oath.  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Mason,  11  111.  App.  525. 

Must  Appear  and  Be  Examined  on 
Oath. — Peterson  v.  Lake  Tetonka  Park 
Co.,  72  Minn.  263,  75  N.  W.  375. 

41.  See  the  statutes  of  the  various 
states,  and  Kan.  Gen.  St.,  1909,  §6399; 
Pickler  v.  Rainey,  4  Heisk.  (Tenn.)  335. 

42.  See  the  statutes  of  the  various 
states. 

A  simple  denial  of  indebtedness  is 
not  sufficient.  Arky  v.  Cameron,  92 
Miss.  632,  46  So.  54,  170. 

43.  Lackett  v.  Rumbaugh,  45  Fed. 
23. 

44.  Lackett  v.  Rumbaugh,  45  Fed. 
33;  Hopkins  v.  Huff,  67  Mo.  App.  394. 

Demurrer. — There  is  no  provision  au- 
thorizing the  garnishee  to  demur  to  the 
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either  upon  issues  of  law  or  of  fact,45  and  may  plead  either  in  abate- 
ment,46 or  in  bar,47  though  it  has  been  held  that  matter  in  abatement 
affecting  the  jurisdiction  cannot  ordinarily  be  properly  incorporated 
in  the  disclosure  of  the  garnishee.48  Generally  the  answer  should  dis- 
close all  the  facts  of  the  case,49  though  in  at  least  one  state  the  gar- 
nishee is  only  required  to  answer  the  interrogatories  submitted  to 
him.60  In  some  states  facts  may  be  stated  on  information  and  belief.51 
Irrelevant  and  impertinent  matter  should  not  be  included.52  Where 
the  statute  prescribes  the  questions  to  be  answered,  the  garnishee  must 
answer  all  of  them.53  He  may,  however,  be  excused  from  disclosing 
privileged  communications.54  .In  some  states  the  garnishee  is  confined 
in  his  proof  to  such  defenses55  and  counterclaims56  as  are  set  up. 
The  answer  or  disclosure  must  be  full  and  complete  in  itself.57  Af- 
fidavits or  statements  of  third  persons  may  be  adopted  and  made  a 
part  of  the  answer  or  disclosure.58    The  general  rules  of  pleading  are 


allegations  of  the  plaintiff.  He  must 
set  up  all  defenses  in  his  answer,  in- 
eluding  objections  to  jurisdiction. 
Faull  v.  Alaska  Gold  &  Silver  Min.  Co., 
14  Fed.   657. 

45.  Hibbard  v.  Newman,  101  Me. 
410,  64  Atl.  720. 

46.  Hibbard  v.  Newman,  101  Me. 
410,  64  Atl.  720. 

47.  "In  effect  by  his  discloseure  he 
may  plead  in  bar  to  the  maintenance 
of  the  action  against  him."  Hibbard 
v.   Newman,  101   Me.  410,   64  Atl.   720. 

48.  Except,  perhaps,  where  the  de- 
fect is  apparent  in  the  writ  or  return. 
Hibbard  v.  Newman,  101  Me.  410,  -64 
Atl.  720. 

49.  Ala. — Pounds  v.  Hamner,  57 
Ala.  342.  Neb. — Work  v.  Brown,  38 
Neb'.  498,  56  N.  W.  1082.  Ore.— Daw- 
son v.  Maria,  15  Ore.  556,  16  Pac.  413. 
Wis.— Edler  v.  Hasche,  '67  Wis.  653,  31 
N.  W.  57. 

Unless  he  denies  liability,  it  is  his 
duty  to  disclose  in  his  answer  all  the 
facts  and  circumstances  necessary  to 
a  complete  understanding  of  the  in- 
debtedness which  the  answer  shows  is 
due  from  him  to  the  principal  defend- 
ant. Harwi  Hardware  Co.  v.  Klippert, 
67  Kan.  743,  74  Pac.  254. 

Where  the  trustee  admits  the  pos- 
session of  goods,  effects  and  credits 
belonging  to  the  defendant  at  the  time 
the  writ  was  served,  he  must  discharge 
himself  from  liability  as  trustee  by 
clear,  definite,  full  and  direct  state- 
ments. Thompson  v.  Dyer,  100  Me.  421, 
62  Atl.  76. 

Since  no  formal  pleadings  are  re- 
quired in  garnishment,  facts  showing 
that  the  garnishment  suit  was  piema- 
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turely  brought  may  properly  be  set  up 
in  the  answer  of  the  garnishee.  Wheel- 
er v.  Chicago  Title  &  Trust  Co.,  217 
111.  128,  75  N.  E.  455. 

If  lie  keeps  accounts,  he  should  state 
them,  or  give  some  satisfactory  reason 
for  his  neglect.  Toothaker  v.  Allen,  41 
Me.  324. 

50.  Allegheny  Sav.  Bank  v.  Meyer, 
59-  Pa.  361,  quoted  in  W&niamaker  & 
Brown  v.  Muldoon,  47  Pa.  Super.  114; 
McGeary  v.  Huff,  31  Pa.  Super.  401. 

51.  Lackett  v.  Bumbaugh,  45  Fed. 
23;  Parker  v.  Wright,  66  Me.  392. 

52.  Cross  v.  Brown,  Steese  &  Clarke, 
19  R.  I.  220,  252,  33  Atl.  147,  may  be 
stricken  out. 

53.  Pickler  v.  Rainey,  4  Heisk. 
(Tenn.)  335;  Freeman  v.  Miller,  51  Tex. 
443  (otherwise  judgment  may  be  ren- 
dered against  him). 

54.  Where  an  Attorney  Is  Garnished. 
White  v.,  Bird,  '20  La.  Ann.  188,  96 
Am.  Dec.  393. 

55.  Bosenbush  v.  Bernheimer,  211 
Mass.  146,  97  N.  E.  984;  Weil  v.  Posten, 
77  Mo.  284;  Bonan  v.  Dewes,  17  Mo. 
App.  306. 

If  the  garnishee  desires  to  make  the 
defense  that  the  debt  or  obligation  is 
payablle  at  any  particular  place  or 
upon  special  conditions,  he  must  set 
forth  the  facts  in  his  answer.  Bristol 
v.  Brent,  38  Utah  58,  74,  110  Pac.  356. 

56.  See  supra,  X,  B,  2. 

57.  Thompson  v.  Dyer,  100  Me.  431, 
62   Atl.   76. 

58.  Chase  v.  Bradley,  17  Me.  89. 

' '  A  person  summoned  as  trustee  may 
incorporate  in  his  disclosure  the  state- 
ments of  another  made  to  him,  but  to 
give  them  any  foree  or  to  have  tnem 
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applied  to  a  garnishee 's  answer.59  It  should  state  facts,  and  not  mere 
conclusions  of  law.60 

A  vague  and  evasive  answer  will  be  construed  most  strongly  against 
the  garnishee,61  or  stricken  out,62  or  treated  as  a  nullity,63  or  the  gar- 
nishee may  be  charged  thereon.6*  But  a  garnishee's  answers  to  inter- 
rogatories will  not  be  construed  with  the  same  strictness  as  an  answer 
of  a  defendant  in  an  ordinary  action.65  The  answer  or  disclosure  must 
be  construed  as  a  whole.66  A  denial  of  indebtedness  may  be  overcome 
by  particular  facts  stated  in  the  answer  or  disclosure  which  clearly  and 
distinctly  show  the  liability  of  the  garnishee.67  So,  too,  an  admission 
which,  standing  alone,  would  render  the  garnishee  chargeable  may  be 
overcome  by  other  matter  showing  that  legally  or  justly  he  is  not  so 
chargeable.68  Where  there  are  several  garnishees  the  liability  of  each 
must  rest  upon  his  own  answer.69 

Amended  and  Supplemental  Answers.  —  A  written  answer  or  disclosure 
may  ordinarily  be  amended.70    Whether  a  supplemental  one  may  be 


eonsidered,  lie  must  adopt  them  as 
lis  own  statements  on  oath,  or  must  at 
least  declare  on  oath  his  belief  in  their 
truth."  Thompson  v.  Dyer,  100  Me. 
421,  62  Atl.  76. 

Any  papers  or  statements  referred 
to  must  be  incorporated  therein,  or  an- 
nexed thereto,  or  distinctly  identified. 
Thompson  v.  Dyer,  100  Me.  421,  62  Atl. 
76. 

59.  An  answer  alleging  that  the  gar- 
nishee is  in  possession  of  the  chattels 
under  a  mortgage  after  forfeiture  is 
in  effect  a  denial  that  he  has  in  his 
possession  or  under  his  control  property 
belonging  to  the  mortgagor.  Bragdon 
V.  Bradt,  16  Colo.  App.  65,  64  Pac.  248. 

A' denial  in  haec  verba  is  insufficient 
to  put  in  issue  the  allegations  to  -which 
it  is  addressed.  Dawson  v.  Maria,  15 
Ore.  556,  16  Pac.  413. 

Clerical  errors  will  be  disregarded. 
Eddy  v.  Providence  Mach.  Co.,  15  E. 
I  7,  22  Atl.  1116. 

60.  Roman  v.  Baldwin,  119  Ala.  257, 
24  So.  360;  Weil  v.  Posten,  77  Mo.  284. 

61.  Dawson  v.  Maria,  15  Ore.  556, 
M  Pae.  413;  Cross  v.  Brown,  Steese  & 
Clarke,  19  E.  I.  220,  252,  33  Atl.  147. 

As  to  a  claimed  right  of  set-off.  Crain 
«.  Gould,  46  HI.  293. 

62.  White  v.  Kahn,  103  Ala.  308.  15 
So.  595.  ' 

63.  Dawson  v.  Maria,  15  Ore.  556, 
16  Pac.  413;  Cross  <v.  Brown,  Steese  & 
Clarke,  19  R.  I.  220,  252,  33  Atl.  147. 

64.  See  infra,  X,  I,  8. 

65.  Conshohocken  Tube  Co.  v.  Iron 
Oar  Equipment  Co.,  167  Pa.  592,  31  Atl. 
»49;  Allegheny  Sav.  Bank  v.  Meyer,  59 


Pa.  361;  Wanamaker  &  Brown  v.  Mul- 
doon,  47  Pa.  Super.  114;  McGeary  v. 
Huff,  31  Pa.  Super.  401. 

66.  U.  S. — Mason  v.  Beebee,  44  Ped. 
556.  Ala; — Stephens  v.  Cox,  124  Ala. 
448,  26  So.  981;  Montgomery  Candy  Co. 
v.  Wertheimer-Swarts  Shoe  Co.,  2  Ala. 
App.  403,  57  So.  54.  Colo. — Bragdon  v. 
Bradt,  16  Colo.  App.  65,  64  Pac.  248. 
111. — Chieago,  E.  I.  &  P.  E.  Co.  v.  Mason, 
11  111.  App.  525.  La. — Maduel  v.  Mous- 
seau,  28  la.  Ann.  691. 

67.  Milliken  v.  Mannheimer,  49 
Minn.  521,  52  N.  W.  139. 

Such  facts  must  clearly  and  distinct- 
ly show  such  liability.  Jefferson 
County  Sav.  Bank  v.  Nathan,  138  Ala. 
342,  35  So.  355;  White  v.  Kahn,  103  Ala. 
308,  15  So.  595;  Grand  Lodge  v.  Harri- 
son, 5  Ala.  App.  373,  59  So.  307;  Hat- 
tiesburg  Trust  &  Banking  Co.  v.  Hood, 
97  Miss.   340,  52  So.  790. 

68.  As  facts  showing  that  his  in- 
debtedness to  the  defendant  is  exempt. 
Chicago,  E.  I.  &  P.  E.  Co.  V.  Mason, 
11  111.  App.  525. 

Statement  of  facts  showing  that^such 
indebtedness  was.  to  the  principal  de- 
fendant and  another  jointly.  Badger 
Lumber  Co.  v.  Stern,  123  Wis.  618,  101 
N.  W.  1093. 

69.  Walton  v.  Sharp,  11  Lea  (Tenn.) 
578;  Moore  v.  Green,  4  Humph.  (Tenn.) 
299. 

70.  111. — Ullman  v.  Wm.  Eggert  & 
Co.,  30  111.  App.  310.  R.  I.-^Ooss  v. 
Brown,  Steese  &  Clarke,  19  R.  I.  220, 
251,  33  Atl.  147.  S.  C— Murrell  & 
Foote  v.  Johnson,  3  Hill  12.  Tex. 
Jemison   v.   Scarborough,   56   Tex.   358, 
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filed  depends  upon  the  statutes  of  the  various  states.71  It  has  been 
held  that  the  case  may  be  continued  for  the  purpose  of  further  dis- 
closure where  the  question  of  the  garnishee's  liability  and  the  extent 
thereof  cannot  be  determined  at  the  time  of  the  first  disclosure.72  The 
court  may  ordinarily  require  a  further  answer  if  the  original  one  is 
deemed  insufficient,73  or  may  render  judgment  against  him  as  for 
want  of  an  answer,74  or  may  require  the  garnishee  to  appear  before 
it  for  oral  examination.75 

4.  Disclosure  to  Officer.  —  In  some  states  the  garnishee  is  required 
to  make  a  disclosure  to  the  officer  serving  the  writ  at  the  time  of  such 
service.76 

5.  Disclosure  by  Deposition.  —  In  some  states  the  disclosure  is 


Wis. — Crerar  <v.  Milwaukee  &  St.  P.  E. 
Co.,  35  Wis.  67. 

Is  discretionary.  Monroe  Grocer  Oo. 
V.  J.  A.  Perdue  &  Co.,  123  La.  375,  48 
So.  1002;  Hennen  v.  Porget,  27  La. 
Ann.  381. 

May  amend  by  leave  of  court  so  as 
to  set  up  materia)!  facts  occurring  after 
the  filing  of  the  original  answer.  Pan- 
ning v.  Smith,  84  111.  App.  77. 

Where  an  answer  is  stricken  because 
of  an  inadvertent  omission  the  court 
may  permit  the  garnishee  to  file  a  new 
one  curing  the  defect.  Capps  v.  Citi- 
zens' Nat.  Bank  (Tex.  Civ.  App.),  134 
S.  W.  808. 

71.  See  TJ.  S. — Randolph  v.  Tandy, 
98  Fed.  939,  39  C.  C.  A.  351.  Colo. 
Bragdon  v.  Bradt,  16  Colo.  App.  65,  64 
Pac.  248.  R.  I. — Marshall  1).  Gray,  26 
E.   I.   517,   59   Atl.   744. 

To  Correct  Mistake. — Batchellor  v. 
Eichardson,  17  Ore.  334,  21  Pac.  392. 

In  Rhode  Island  the  court  has  dis- 
cretion to  permit  supplemental  affidavits 
to  be  filed.  Cross  v.  Brown,  Steese  & 
Clarke,  19  E.  I.  220,  251,  33  Atl.  147. 

To  constitute  an  affidavit  a  supple- 
mental one,  there  must  have  been  a 
valid  original  one  filed  within  the  stat- 
utory time.  Marshall  v.  Gray,  26  E.  I. 
517,  59  Atl.  '744. 

72.  As  where  an  .executor  is  gar- 
nished in  respect  to  a  residuary  legacy. 
Cutter  v.  Perkins,  47  Me.  557. 

Where  his  answer  discloses  an  exist- 
ing contract  upon  which  an  indebted- 
ness may  accrue  in  the  future.  Lady 
Ensley  Furnace  Co.  v.  Bogan,  95  Ala. 
594,  11  So.  188;  Security  Loan  Assn.  v. 
Weems,  69  Ala.  584. 

73.  Mo.— Rev.  St.,  1909,  §2430.  Ore. 
L.  O.  L.,  §318.  Temn.— Pickler  v. 
Rainey,  4  Heisk.  335.  To  the  same 
effect,  Moore  v.  Green,  4  Humph.  299. 
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Tex. — Jemison  v.  Scarborough,  56  Tex. 
358. 

Garnishee  not  entitled  to  notice  of  an 
application  by  plaintiff  for  a  further 
answer,  or  notice  of  the  order  requir- 
ing such  further  answer.  Security  Loan 
Assn.  v.  Weems,  69  Ala.  584. 

74.  Mo.— Eev.  St.,  1909,  §2130.  Ore. 
L.  O.  L.,  §318.  Vt.— Worthington  &  Co. 
v.  Jones,  23  Vt.  546,  in  the  discretion 
of  the  court. 

75.  See  infra,  6,  this  section. 

76.  Cal.— Broadway  Ins.  Co.  v.  Wol- 
ters,  128  Cal.  162,  60  Pac.  766.  Colo. 
Ann.  St.,  .§§3795,  3796.  Ind.— Burns' 
Ann.  St.,  1908,  §9618.  la.— Kenosha 
Stove  Co.  v.  Shedd,  82  Iowa  540,  48 
N.  W.  933.  Ky.— Civ.  Code  Prac,  1906, 
§205.  Nev. — Wearne  v.  Haynes,  13  Nev. 
103.  Ore. — Batchellor  v.  Richardson,  17 
Ore.  334,  21  Pac.  392. 

The  memorandum  given  the  officer  is 
in  the  nature  of  an  answer  to  the  gar- 
nishment. Broadway  Ins.  Co.  v.  Wol- 
ters,  128  Cal.  162,  60  Pac.  766;  Gregory 
v.  Higgins,  10  Cal.  339. 

This  provision  does  not  give  the  plain- 
tiff any  right  to  a  judgment  against 
the  garnishee  whether  the  latter  gives 
or  refuses  a  memorandum.  Broadway 
Ins.  Co.  v.  Wolters,  128  Cal.  162,  60 
Pac.   766. 

An  admission  of  indebtedness  in  the 
memorandum  is  not  conclusive  against 
the  garnishee.  Broadway  Ins.  Co..  v. 
Wolters,  128  Cal.  162,  60  Pac.  766. 

In  Connecticut  an  officer's  return  that 
the  garnishee  "failed  to  disclose  that 
it  was  indebted"  to  the  defendant  does 
not  show  that  it  failed  to  disclose  that 
it  was  not  indebted,  and  hence  does  not 
show  that  it  made  no  disclosure  to  the 
officer,  so  as  to  prevent  the  allowance 
to  him  of  costs.  Kelley  v.  Torrington, 
81  Conn.  615,  71  Atl.  939. 
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taken  in  the  form  of  a  deposition,77  or  provision  is  made  that  it  may 
be  so  taken.78  In  such  case  the  deposition  must  "be  taken  within  the 
time  prescribed  by  statute  or  by  rule  of  court.70  Such  notice  must  be 
given  as  the  statute  requires.80  "Whether ,  the  depositions  of  persons 
other  than  the  garnishee  may  be  taken  depends  upon  the  statute.81 
In  Texas,  if  the  garnishee  is  not  a  resident  of  the  county  in  which  the 
proceeding  is  pending,  and  does  not  answer,  the  statute  provides  for 
the  issuance  of  a  commission  to  procure  such  answer.82 

6.    Oral  Examination  of  Garnishee.  —  Statutes  in  many  states  pro- 
vide for  an  oral  examination  of  the  garnishee,83  and  permit  such  an 


77.  Jones  v.  Roberts,  60  N.  H.  216. 

78.  Kan.  Gen.  >St.,  1908,  §5833. 

79.  Whitcomb  v.  Quinlan  &  Co.,  75 
N.  H.  429,  75  Atl.  525;  Eules  of  Supe- 
rior Court,  No.  59  (71  N.  H.  685); 
Jones  v.  Roberts,  60  N.  H.  216. 

80.  Jones  v.  Roberts,  60  N.  H.  216. 

81.  See  N.  H.  Pub.  St.,  1901,  c.  245, 
§12. 

82.  Conn  V.  Tillman,  66  Tex.  98,  18 
S.  W.  111. 

83.  Ala. — First  Nat.  Bank  v.  Dim- 
miek,  58  So.  658.  The  plaintiff  has  the 
right  to  require  an  oral  examination. 
Roman  v.  Baldwin,  119  Ala.  257,  24  So. 
36ft.  Conn.— Gen.  St.,  §§881,  885.  Idaho. 
Eev.  Codes,  §4310.  HI.— Hurd's  Rev. 
St.,  1909,  c.  62,  §6.  Ind.— Burns'  Ann. 
St.,  1908,  §976.  la.— Lingenfelter  v. 
Iowa  Tel.  Co.,  133  Iowa  211,  109  N.  W. 
722;  Penn  v.  Pelan,  52  Iowa  535,  3 
N.  W.  540.  Kan.— Gen.  St.,  1909,  §6399. 
Ky.— Civ.  Code  Prac,  1906,  §225.  Me. 
Thompson  v.  Dyer,  100  Me.  421,  62  Atl. 
76;  Butler  v.  Starrett,  52  Me.  281.  Neb. 
Lau  v.  Grimes  Bry  Goods  Co.,  3S  Neb. 
215,  56  N.  W.  954.  Nev.— Persing  v. 
Reno  Stock  Brokerage  Co.,  30  Nev.  342, 
96  Pac.  1054;  Birchfield  v.  Harris,  9 
Nev.  382;  Bivins  v.  Harris,  8  Nev.  153. 
R  I. — Tillinghast  v.  Johnson,  34  R.  I. 
136,  82  Atl.  788. 

The  garnishee  may  be  cited  though 
the  sheriff's  return  shows  that  he  ad- 
mits an  indebtedness  to  the  defendant. 
Broadway  Ins.  Co.  v.  Welters,  128-  C'al. 
192,  60  Pac.  766. 

The  plaintiff  may  or  may  not  at  his 
election,  require  the  garnishee  to  ap- 
pear andbe  examined,  and  his  failure 
to  do  so  in  no  way  affects  the  liability 
of  the  garnishee.  Roberts  v.  Landecker, 
9  CM.  262. 

H  a  garnishee  whose  answers  have 
not  been  taken  by  the  sheriff  fails  to 
personally  appear  and  answer  after 
notice,  a  default  judgment  may  be  en- 
tered against  him.   lingenfelter  v.  Iowa 


Tel.  Co.,  132  Iowa  211,  109  N.  W.  722; 
Penn.  v.  Pelan,  52  Iowa  535,  3  N.  W. 
540. 

Where  a  commissioner  is  appointed  to 
take  the  answer  of  the  garnishee,  and 
the  court  does  not  fix  the  time  when 
such  answer  is  to  be  taken,  the  com- 
missioner may  fix  it  by  notifying  the 
garnishee  thereof,  and  the  garnishee 
cannot  be  held  to  be  in  default  until 
such  notice  is  given.  Bower  Bros.  v. 
Hansen,  129  Iowa  148,  105  N.  W.  394; 
Thomas  v.  Hoffman,  62  Iowa  125,  17 
N.  W.  431. 

The  garnishee  is  not  merely  a  wit- 
ness, though  entitled  to  the  pay  and 
mileage  of  one,  and  hence  the  rule  that 
witnesses  cannot  be  compelled  to  at- 
tend court  at  a  distance  of  more  than 
seventy  miles  from  his  residence  has  no 
application  to  them.  Westphal,  Hinds 
&  Co.  v.  Clark,  42  Iowa  371. 

If  the  plaintiff  has,  for  any  reason, 
failed  to  place  the  garnishee  in  a  posi- 
tion to  demand  his  answer  at  the  next 
terms  of  court,  or  to  render  him  liable 
for  his  failure  to  answer,  as  by  failure 
to  pay  him  his  fees  and  mileage  on 
demand,  he  may,  by  further  notice,  re- 
quire him  to  appear  and  answer  at  a 
subsequent  term.  Westphal,  Hinds  & 
Co.  v.  Clark,  42  Iowa  371. 

Where  the  answer  of  a  garnishee  who 
appears  is  not  taken  by  the  plaintiff, 
the  garnishee  may  apply  to  the  court 
at  any  time  to  have  it  taken.  Boyer 
&  Barnes  v.  Hawkins,  86  Iowa  40,  52 
N.  W.  659. 

The  garnishee  is  regarded  as  a  wit- 
ness, and  is  subject  to  the  same  liabil- 
ities and  entitled  to  the  same  priv- 
ileges as  any  other  witness.  Banning 
v,  Sibley,  3  Minn.  38G. 

If  the  hearing  is  adjourned,  the  gar- 
nishee must  be  notified  of  such  ad- 
journment. Chicago,  B.  &  Q.  R.  Co.  v. 
Van  Cleave,  52  Neb.  67,  71  N.  W. 
971. 
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examination  even  though  he  has  previously  answered  in  writing.84 
In  some  jurisdictions  it  is  provided  that  he  may  be  examined  orally 
in  ease  he  fails  to  appear  and  answer,85  or  in  ease  he  refuses  to  make 
a  disclosure  to  the  officer  serving  the  writ,86  or  in  case  his  answer  or 
disclosure  is  insufficient  or  is  unsatisfactory  to  the  plaintiff.87  But  the 
garnishee  has  no  right  to  insist  upon  a  further  disclosure.88  The  pro- 
visions for  oral  examination  apply  to  corporations,  and  authorize  an 
examination  of  the  proper  officers  or  agents  thereof,89  though  there  is 
authority  to  the  effect  that  since  such  statutes  cannot  apply  literally 
to  them,  they  may  answer  in  writing.90  The  scope  of  the  examination,91 
and  whether  other  testimony  than  that  of  the  garnishee  may  be  re- 
ceived,92 depend  upon  the  statutes  of  the  various  states.  In  some 
states  the  principal  defendant  may  be  required  to  attend  and  be  ex- 


84.  First  Nat.  Bank  v.  Dimmick 
(Ala.),  58  So.  658;  Jefferson  County 
Sav.  Bank  v.  Nathan,  138  Ala.  342,  35 
So.  356;  Roman  v.  Baldwin,  119  Ala. 
257,  24  So.  360;  Lingenfelter  v.  Iowa 
Telephone  Co.,  132  Iowa  211,  109  N.  W. 
722;  Penn  v.  Pelan,  52  Iowa  535,  3 
N.  W.   540. 

An  oral  answer  at  a  subsequent  term 
stands  to  the  written  answer  precisely 
as  it  would  have  had  it  been  made 
at  the  same  term.  Roman  v.  Baldwin, 
119  Ala.  257,  24  So.  360. 

Though  the  garnishee  has  answered 
the  statutory  questions,  the  plaintiff 
may  require  him  to  appear  and  submit 
to  further  examination.  Thompson  v. 
Silvers  &  Hoffman,  59  Iowa  6.70,  13  N. 
W.  854. 

85.  Burns'  Ann.  St.  (Ind.),  1908, 
§969. 

86.  Burns'  Ann.  St.  (Ind.),  1908, 
§968. 

Oregon. — By  order  of  the  court,  or 
judge  thereof,  where  the  action  is  pend- 
ing. L.  O.  L.,  §303.  In  garnishment 
in  aid  of  execution.     Id.,  §257. 

Such  an  order  and  the  proceedings 
provided  for  thereon  are  authorized 
only  when  the  garnishee  refuses  to  fur- 
nish a  certificate  or  the  one  furnished 
is  unsatisfactory.  De  Witt  v.  Kelly,  18 
Ore.  557,  23  Pac.  666. 

The  order  must  be  served  on  the 
garnishee  personally.  Service  on  his 
attorney  is  insufficient.  Carter,  Rice  & 
Co.  v.  Koshland,  12  Ore.  402,  ,8  Pac. 
556. 

87.  la.— Code,  §3940.  Ore— Batehel- 
lor  v.  Richardson,  17  Ore.  334,  21  Pac. 
392.  Tenn. — Wyler,  Ackerland  &  Co.  v. 
Blevins,  113  Tenn.  528,  82  S.  W.  829. 

On  such  an  examination  other  evi- 
dence may  be  heard,  if  necessary  to  a 
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full  determination  of  the  matter.  Wyler, 
Ackerland  &  Co.  v.  Blevins,  113  Tenn. 
528,  82  S.  W.  829. 

The  supreme  court  may  conduct  such 
an  examination  in  aid  of  its  final  pro: 
cess.  Wyler,  Ackerland  &  Co.  v.  Blev- 
ins, 113  Tenn.  528,  82  S.  W.  829. 

88.  Pickler  v.  Rainey,  4  Heisk. 
(Tenn.)  336. 

An  application  by  the  garnishee  to 
have  the  case  referred  back  to  the 
referee  for  a  further  hearing  and  dis- 
closure on  the  ground  of  mistake,  in- 
advertence, or  excusable  neglect  is  ad- 
dressed to  the  discretion  of  the  court, 
and  the  court's  ruling  thereon  will  not 
be  disturbed  on  appeal  unless  an  abuse 
of  discretion  is  shown.  Milliken  v. 
Mannheimer,  49  Minn.  521,  52  N.  W. 
139. 

89.  111.— Wabash  R.  Co.  v.  Horn- 
buckle,  131  111.  App.  357.  Ky.— Civ. 
Code  Prac,  §225.  Minn.— Peterson  v. 
Lake  Tetonka  Park  Co.,  72  Minn.  263, 
75  N.  W.  375. 

90.  But  see  Bailey  v.  Union  Pac.  E. 
Co.,  62  Iowa  354,  17  N.  W.  567,  hold- 
ing that,  since  this  provision  cannot  ap- 
ply literally  to  a  corporation  it  may 
answer  in  writing  through  some  author- 
ized officer  or  agent  who  is  cognizant 
of  the  facts. 

91.  la.— Elwood  &  Co.  v.  Crowley,  64 
Iowa  68,  19  N.  W.  857.  R.  I.— Tilling- 
hast  v.  Johnson,  34  R.  I.  13£,  82  Atl. 
788;  Cross  <v.  Brown,  Steese  &  Clarke, 
19  B.  I.  220,  244,  33  Atl.  147.  Tenn. 
Pickler  v.  Rainey,  4  Heisk.  335. 

92.  See  the  statutes  of  the  various 

st  JltGS 

Other  Evidence  May  Be.  Received. 
Pitzl  v.  Winter,  96  Minn.  499,  10a 
N.  W.  673,  5  L.  R.  A.  (N.  S.)  MOta; 
Leighton   v.   Heagerty,   21    Minn,    if, 
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amined.93  Such  an  examination  is  regarded  as  an  oral  answer9*  and 
is  distinct  from  the  trial  of  an  issue  raised  on  the  contest  of  an 
answer,95  and  may  itself  be  contested  in  the  same  manner  as  a  written 
answer.96  The  garnishee  may  state  any  facts  which  might  properly 
be  stated  in  a  written  answer,97  and  such  statements  are  not  to  be 
measured  by  the  rules  of  law  governing  the  admission  of  evidence.98 

7.  Whether  Answer  Is  a  Pleading  or  Evidence.  —  In  some  states 
the  answer  of  the  garnishee,  if  in  writing,  is  regarded  as  a  pleading.98 
In  others  it  is  treated  as  mere  evidence  or  as  occupying  an  anomalous 
position.1  In  some  jurisdictions  it  is  deemed  analagous  to  an  answer 
in  chancery,2  or  is  held  to  be  a  discovery.3 

8.  Conclusiveness  of  Answer.  —  In  some  jurisdictions  the  answer 


Wyler,  Ackerland  &  Co.  v.  Blevins,  113 
Term.  528,  82  S.  W.  829. 

93.  Cal.— Code  Civ.  Proc,  §545. 
Idaho.— Kev.  Codes,  §4310.  Nev. 
Birchfield  v.  Harris,  9  Nev.  382;  Bivins 
v.  Harris,  8  Nev.  153. 

94.  First  Nat.  Bank  <o.  Dimmick 
(Ala.)  58  So.  658;  Jefferson  County 
Sav.  Bank  v.  Nathan,  138  Ala.  342,  35 
So.  355;  Grand  Lodge  v.  Harrison,  5 
Ala.  App.  373,  59  So.  307;  Montgomery 
Candy  Co.  v.  Wertheimer-Stwarts  Sloe 
Co.,  2  Ala.  App.  40S,  57  So.  54;  Hib- 
bard  v.  Newman,  101  Me.  410,  64  Atl. 
720. 

95.  Jefferson  County  Sav.  Bank  v. 
Nathan,  138  Ala.  34-2,  35  So.  355;  Grand 
Lodge  v.  Harrison,  5  Ala.  App.  373,  59 
So.  307. 

The  hearing  on  disclosure  is  merely 
an  informal  proceeding  preliminary  to 
the  bringing  of  scire  facias,  and  does 
not  amount  to  the  trial  of  a  cause. 
Welles  v.  Schroeder,  67  Conn.  257,  34 
Atl.  1051;  Tweedy  v.  Nichols,  27  Conn. 
518.    See  also  infra,  X,  I,  10. 

96.  First  Nat.  Bank  v.  Dimmick 
(Ala.),  58  So.  658;  Jefferson  County 
Sav.  Bank  v.  Nathan,  138  Ala.  342,  35 
So.  355;  Grand  Lodge  v.  Harrison,  5 
Ala.  App.  373,  59  So.  307. 

As  to  right  to  contest  answer  of 
garnishee  generally,  see  infra,  X,  F. 
•  97.  Jefferson  County  Sav.  Bank  v. 
Nathan,  138  Ala.  342,  35  So.  355; 
Grand  Lodge  v.  Harrison,  5  Ala.  App. 
373,  59  So.  307. 

98.  rhey  are  more  in  the  nature  of 
Pleading.  Jefferson  County  Sav.  Bank 
«•  Nathan,  138  Ala.  342,  35  So.  355; 
£rand  Lodge  v.  Harrison,  5  Ala.  App. 
^3,  59  So.  307. 

x0?9'„„Me,— Tn°mpson  v.  Dyer,  100  Me. 
«1,  62  Atl.  76;  Butler  v.  Starrett,  52 
Me.  281;  Toothaker  v.  Allen,  41  Me. 


324.  Mo.— Smith  v.  Heidecker,  39  Mo. 
157.  N.  M.— Zanz  v.  Stover,  2  N.  M.  29. 
See  Klauber  v.  Wright,  52  Wis.  303, 
8  N.  W.  893,  and  infra,  X,  F,  3. 

May  Be  Offered  in  Evidence. — Bam- 
brick  v.  Bamibrick  Bros.  Const.  Co.,  152 
Mo.  App.  69,  132  S.  W.  322. 

Admission  in  Answer. — James  Bonar 
&  Co.  v.  South  Penn.  Oil  Co.,  47  Pa. 
Super.  315. 

1.  The  mere  filing  of  it  does  not 
make  it  part  of  the  record  so  as  to 
warrant  its  consideration  on  appeal 
without  being  embodied  in  a  bilk  of 
exceptions.  First  Nat.  Bank  v.  Dim- 
mick (Ala.),  58  So.  659. 

On  a  contest  it  is  not  evidence  for 
the  garnishee,  but  may  be  used  as  evi- 
dence against  him.  Jefferson  County 
Sav.  Bank  v.  Nathan,  138  Ala.  342,  35 
So.  355. 

The  garnishee's  answers  to  interroga- 
tories are  evidence,  and  not  a,  pleading. 
Dolan  v.  Sammons,  147  Iowa  466,  124 
N.  W.  880;  Brainard  v.  Simmons,  58 
Iowa  464,  9  N.  W.  382,  12  N.  W.  484. 

The  answers  to  interrogatories  are 
"the  answers  of  persons  whom  the 
plaintiff  has  seen  fit  to  question  under 
oath,  and  thereby  made  witnesses  to 
the  extent  of  their  responsive  state- 
ments." Whitfield  V.  Stiles,  57  Mich. 
410,  24  N.  W.  119. 

The  answers  of  the  garnishee  are  not 
conclusive,  if  met  by  adequate  evidence 
to  the  contrary.  Whitfield  v.  Stiles,  57 
Mich.  410,  24  N.  W.  119.  See  Walton 
v.  Sharp,  11  Lea  (Tenn.)  578. 

2.  TJ.  S. — Laekett  v.  Rumbaugh,  45 
Fed.  23.  Me.— Page  v.  Smith,  25  Me. 
256.  Mo. — Stevens  v.  Gtwathmey,  9  Mo, 
636. 

3.  Thompson  v.  Dyer,  100  Me.  421, 
62  Atl.  76. 
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or  disclosure  is  conclusive  as  to  the  facts  therein  stated,  though  gen- 
erally the  plaintiff  may  take  issue  upon  it.4  But  the  garnishee  will  not 
be  permitted  to  give  evidence  to  contradict  it.5  And  it  is  to  be  taken 
as  true  as  to  the  other  parties  unless  it  is  excepted  to,6  or  contested  in 
the  manner  and  time  prescribed,7  and  until  it  is  shown  to  be  untrue.8 


4.  See  infra,  X,  F. 

5.  Weil  v.  Posten,  77  Mo.  284. 

6.  Idaho. — Elagleson  V.  Rubin,  16 
Idaho  92,  100  Pac.  765.  N.  M.— Zanz 
v.  Stover,  2  N.  M.  29.  W.  Va.— Penn- 
sylvania E.  Co.  <v.  Sogers,  52  W.  Va. 
450,  44  S.  E.  300,  62  L.  R.  A.  178. 

Hence  if  it  denies  indebtedness  or  the 
possession  of  property  of  the  defend- 
ant subject  to  garnishment,  the  gar- 
nishee is  entitled  to  be  discharged  un- 
less such  denial  is  overcome  by  other 
statements  in  the  answer.  Bragdon  v. 
Bradt,  16  Colo.  App.  65,  64  Pac.  248. 

7.  Ala. — McAfee  v.  Arnold  &  Mathis, 
155  Ala.  561,  46  So.  870;  White  v.  Ho- 
bart,  00  Ala.  368,  7  So.  807;  Hurst 
v.  Home  Protective  Fire  Ins.  Co.,  81 
Ala.  174,  1  So.  209;  Louisville  &  N.  R. 
Co.  v.  Dooley,  718  Ala.  524.  Ark. 
Beasley  *>.  Haney,  96  Ark.  568,  132  S.  W. 
646;  Martin  v.  Foreman,  18  Ark.  249. 
Colo. — Bragdon  v.  Bradt,  16  Colo.  App. 
65,  64  Pae.  248.  Ga. — Daniels  *.  Mein- 
hard  Bros.  &  Co.,  53  'Ga.  359;  Darling- 
ton v.  Belt,  12  Ga.  App.  522,  77  S.  B. 
653;  Woodward  Lumber  Co.  v.  Watson, 
Van  Sunt  &  Co.,  8  Ga.  App.  114,  68  S. 
E.  622.  Idaho. — Eagleson  v.  Rubin,  16 
Idaho  92,  100  Pac.  765.  111. — Wabash 
R.  Co.  v.  Dougan,  142  111.  248,  31  N.  E. 
594;  R.  Jackson  &  Co.  v.  Republic  Iron 
&  Steel  Co.,  141  111.  App.  453.  la. 
Bolton  v.  Bailey,  122  Iowa  729,  98 
N.  W.  560;  Kerr  v.  Edgington,  106  Iowa 
68,  75  N.  W.  -669.  Miss.— Hattiesburg 
Trust  &  Banking  Co.  v.  Hood,  97  Miss. 
340,  52  So.  790.  Mo.— McCause  v.  Mc- 
Clure,  38  Mo.  410';  Hopkins  v.  Huff,  67 
Mo.  App.  394.  N.  M. — Zanz  v.  Stover, 
2  N.  M.  29.  N.  D.— Mahon  &  Robin- 
son <o.  Fansett,  17  N.  D.  104,  115  N.  W. 
79.  Okla — House  V.  Scanlon,  34  Okla. 
796,  127  Pac.  481;  Brooks  v.  Fields,  25 
Okla.  427,  106  Pac.  828;  Davis  v.  Lilly, 
17  Okla.  579,  87  Pac.  302;  Central  Loan 
&  Trust  Co.  v.  Campbell  Com.  Co.,  5 
Okla.  396,  49  Pac.  48.  Utah.— Bristol 
v.  Brent,  38  Utah  58,  74,  110  Pae.  356. 
W.  Va. — Pennsylvania  R.  Co.  v.  Rogers, 
52  W.  Va.  450,  44  S.  E.  300,  62  L.  R. 
A.  178.  Wis.— St.  Joseph  Mfg.  Co.  v. 
Miller,  69  Wis.  389,  34  N.  W.  235. 

It  is  to  be  taken  .as  prima  facie  true, 
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and  if  it  is  not  contradicted  or  if  issue 
is  not  taken  upon  it,  it  will  be  pre- 
sumed to  be  absolutely  true.  Beasley 
v.  Haney,  96  Ark.  568,  132  S.  W.  646. 

Where  no  issue  is  taken  upon  it,  the 
conclusiveness  of  the  facts  therein 
stated  cannot  be  questioned  in  any  sub- 
sequent proceeding,  as  in  a  second  gar- 
nishment proceeding.  House  v.  Sean- 
Ion,  34  Okla.  796,  127  Pac.  481;  Davis 
v.  Lilly,  17  Okla.  579,  87  Pac.  302. 

Conclusions  of  Law  Not  Admitted, 
Darlington  v.  Belt,  12  Ga.  App.  522,  77 
S.  E.  653;  Hopkins  v.  Huff,  67  Mo. 
App.  394. 

Hearsay. — An  allegation  which  on  its 
face  is  based  on  mere  hearsay,  is  not 
admitted.  Darlington  v.  Belt,  12  6a. 
App.  522,  77  S.  E.  653. 

8.  Ala. — Jefferson  County  Sav.  Bank 
v.  Nathan,  138  Ala.  342,  35  So.  365; 
White  v.  Kahn,  103  Ala.  308,  15  So. 
595.  Ark. — Mason  v.  McCampbell,  2 
Ark.  506.  Colo. — Bragdon  v.  Bradt,  16 
Colo.  App.  65,  64  Pac.  248.  111.— Mead- 
owcroft  v.  Agnew,  89  HI.  469;  People 
v.  Johnson,  14  HI.  342;  Jarecki  Mfg. 
Co.  v.  Dailey,  163  111.  App.  398;  Beid, 
Murdock  &  Co.  v.  First  Nat.  Bank, 
135  111.  App.  49;  Ohott  v.  Tivoli  Amuse- 
ment Co.,  82  111.  App.  244.  Me.— Thomp- 
son m.  Dyer,  100  Me.  421,  62  Atl.  76; 
Schwartz  v.  Flaherty,  99  Me.  463,  59 
Atl.  737;  Steinfieldt  0.  Jodrie,  89  Me. 
65,  35  Atl.  1008;  Pease  v.  McKusick, 
25  Me.  73;  Chase  v.  Bradley,  17  Me. 
89;  Rundlet  i?.  Jordan,  3  Me.  47.  Mo. 
Stevens  v.  Gwathmey,  9  Mo.  636;  Hop- 
kins v.  Huff,  67  Mo.  App.  394. 

Unless  controverted  by  evidence. 
Lackett  v.  Rumbaugh,  45  Fed.  23. 

Whether  it  is  a  denial  or  an  affirms-  ■ 
tion  of  new  matter,  the  answer  must 
stand  until  evidence  is  produced  con- 
ducing to  overthrow  it.  Holton  v. 
Southern  Pac.  R.  'Co.,  50  Mo.  161; 
Reinhart  v.  Empire  Soap  Co.,  33  Mo. 
App.  24;  Ronan  v.  Dewes,  17  Mo.  App. 

The  answer  cannot  be  assumed  to  oe 
untrue  because  not  sufficiently  full. 
Reinhart  v.  Empire  Soap  Co.,  33  Mo. 
App.  24. 
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In  Rhode  Island  the  answer  is  taken  as  true  unless  the  trustee  is  sum- 
moned for  oral  examination.9 

p.  Traverse  or  Contest  op  Answer.  —  1.  Bight  of  Plaintiff  To 
Traverse  or  Contest.  —  In  some  jurisdictions  the  sworn  answer  of  the 
garnishee  is  conclusive  on  the  plaintiff,10  and  he  may  not  plead  or 
prove  facts  in  denial  thereof,11  though  he  may  plead  and  prove  any 
additional  facts  which  are  material.12  Generally,  however,  if  the 
plaintiff  deems  the  answer  or  disclosure  of  the  garnishee  to  be  untrue 
he  is  given  the  right  to  contest  it  by  filing  or  serving  a  traverse  or 
denial  thereof,  the  form  of  which  varies  in  the  different  jurisdictions.13 
No  contest  is  necessary  where  the  garnishee  admits  an  indebtedness 


9.  Gen.  Laws,  1909,  e.  301,  §12.  As 
to  the  rule  before  the  enactment  of 
this  statute,  see  Grimwood  Co.  v.  Capi- 
tol Hill  Bldg.  &  Const.  Co.,  28  E.  I.  32, 
65  Atl.  304. 

10.  Kosenbush  <V.  Bernheimer,  211 
Mass.  146,  97  N.  E.  984;  Phillips  v. 
Meagher,  166  Mass.  152,  44  N.  E.  136; 
Butler  v.  Butler,  162  Mass.  524, 
39  N.  B.  182;  Bostwick  v.  Bass,  99 
Mass.  469. 

In  the  absence  of  a  fraudulent  pur- 
pose to  defeat  creditors  the  answers 
of  the  trustee,  under  oath  and  re- 
sponsive to  the  interrogatories,  are  con- 
clusive on  the  plaintiff  (Corsiglia  v. 
Burnham,  189  Mass.  347,  75  N.  E.  253), 
even  though  made  on  information  and 
belief.  Cox  v.  Central  Vt.  E.  Co.,  187 
Mass.  596,  73  N.  E.  885;  Seward  v. 
Arms,  145  Mass.  195,  13  N.  E.  487. 

Where  Sum  in  Controversy  Exceeds 
One  Thousand  Dollars. — Mayor,  etc.  of 
Nashville  v.  Potomac  Ins.  Co.,  2  Baxt. 
(Tenn.)  2%. 

In  Utah  When  State,  Etc.,  Garnished. 
Comp.  Laws,  1907,  §3113  xi. 

In  Justice's  Court.— Walker  v.  De- 
troit, G.  H.  &  M.  E.  Co.,  49  Mich.  446, 
13  JT.  W.  812. 

The  Answer  Cannot  Be  Controverted 
In  the  Original  Action.— Hudson  Coal 
Oo.  v.  Hauf,  18  Wyo.  425,  433,  109  Pac. 
21. 

U.  Phillips  v.  Meagher,  166  Mass. 
152,  44  N.  E.  136;  Bostwick  v.  Bass, 
99  Mass.  469;  Gleason  v.  Gage,  2  Al- 
len (Mass.)  410;  Wyler,  Ackerland  & 
vo.  v.  Blevins,  113  Tenn.  528,  82  S.  W. 
829;  Davis  v.  King  (Tenn.),  56  S.  W. 
1041;  Capital  City  Bank  v.  Anderson 
Iransfer  Co.  (Tenn.),  36  S.  W.  964; 
Mayor,  etc.  of  Nashville  v.  Potomac 
i^r^-',2  Baxt-  (Tenn.)  2-96;  Moses 
*>.  McMullen,  4  Coldw.  (Tenn.)  242. 

12.    Phillips  p.  Meagher,  166  Mass. 


152,  44  N.  E.  136;  Butler  v.  Butler, 
162  Mass.  524,  39  N.  E.  182;  Bostwick 
v.  Bass,  99  Mass.  469. 

13.  See  the  statutes  of  the  various 
states,  and  the  following:  Ala. — Pirst 
Nat.  Bank  v.  I>immick,  58  So.  658; 
Jefferson  County  Sav.  Bank  v.  Nathan, 
138  Ala.  342,  36  So.  355;  Grand  Lodge 
v.  Harrison,  5  Ala.  App.  373,  59  So. 
307.  Ark.— Kirby's  Dig.,  §3700.  Colo. 
State  Bank  v.  Harcourt,  38  Colo.  243, 
88  Pac.  855.  Ga.— Code,  1911,  §5099. 
Idaho. — Eagleson  v.  Eubin,  16  Idaho 
92,  100  Pac.  765.'  la.— Code,  §3945. 
Kan.— Gen.  St.,  1909,  §§5829,  6404.  La. 
Code  Prac,  art.  254;  Acts,  1884,  No. 
73,  p.  96.  Mich. — Heald  v.  Montcalm 
Circuit  Judge,  166  Mich.  297,  131  N.  W. 
552;  King  v.  Harrigan,  145  Mich.  436, 
108  N.  W.  748;  Serviss  v.  Washtenaw 
Circuit  Judge,  116  Mich.  101,  74  N.  W. 
310,  72  Am.  St.  Eep.  507;  Pearey  v. 
Cummings,  41  -Mich.  376,  1  N.  W.  946. 
Mo. — McCause  v.  McClure,  38  Mo.  410; 
Swartz  v.  Einer,  66  Mo.  App.  476.  N.  H. 
Pub.  St.,  1901,  c.  245,  §17.  N.  C— Eev., 
1905,  §781.  N.  D. — Mahon  &  Eobinson 
v.  Fans«tt,  17  N.  D.  104,  115  N.  W.  79. 
Ohio. — Pennsylvania  E.  Co.  v.  Peoples, 
31  Ohio  St.  537;  Myers  v.  Smith,  29  Ohio 
St.  120.  Okla.— House  v.  Scanlan,  34 
Okla.  796,  127  Pac.  481.  Ore.— L.  O. 
L.,  §319.  Tex. — American  Surety  Co. 
17.  Bernstein,  105  S.  W.  990,  reversing 
(Tex.  Civ.  App.),  102  S.  W.  181.  Utah. 
Bristol  v.  Brent,  38  Utah  58,  110  Pac. 
356.  W.  Va.— Eingold  v.  Suiter,  35  W. 
Va.  186,  13  S.  E.  46.  Wis.— St.,  1898. 
§2763. 

An  affidavit  alleging  that  the  gar- 
nishees were  indebted  to  the  defendant 
several  months  before  the  service  of 
the  garnishment  is  insufficient.  Don- 
ald v.  Nelson,  95  Ala.  Ill,  10'  So.  317. 

The  affidavit  must  be  made  by  the 
plaintiff.     An   affidavit   by   his    attor- 
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to  the  defendant  or  the  possession  of  property  belonging  to  him," 
or  where  the  answer  discloses  upon  its  face  that  the  garnishee  is 
liable,15  or  where  it  appears  that  a  third  person  claims  the  property 
or  money.16 

2.  Time  for  Interposing.  —  The  contest  must  be  instituted  within 
the  time  prescribed  by  statute,17  but  generally  the  time  may  be  ex- 
tended by  the  court.18 

3.  Form  and  Contents.  —  Generally  the  denial  or  traverse  is  re- 
quired to  be  in  writing.19    In  some  states  the  ordinary  rules  of  plead- 


ney  is  insufficient.  Givens  v.  Taylor, 
Hart  &  Co.,  6  Tex.  315. 

The  traverse  need;  not  be  under  oath. 
Pine  Tree  Lumber  Co.  v.  Central  Stock 
&  Grain  Exchange,  140  111.  App.  462, 
affirmed,  238  111.  449,  87  N.  E.  539. 

Notice  of  the  filing  of  the  traverse 
need  not  be  given  to  the  garnishee. 
Pine  Tree  Lumber  Co.  v.  Central  Stock 
&  Grain  Exch.,  140  111.  App.  462,  af- 
firmed, 238  111.  449,  87  N.  E.  539. 

By  Notice  Served  on  Garnishee. — Lo- 
gan v.  Goodwin,  104  Fed.  490,  43  C.  C 
A.  658. 

The  plaintiff  need  not  traverse  the 
answer  of  the  intervener,  but  the  same 
is  deemed  denied.  Kindinger  v. 
Behnke,  150  Wis.  557,  137  N.  W.  777. 

By  Filing  Supplemental  Complaint. 
Pitzl  v.  Winter,  96  Minn.  499,  105 
N.  W.  673;  Mahoney  v.  MeLean,  28 
Minn.  63,  9  N.  W.  76. 

14.  Mahon  &  Robinson  v.  Fansett, 
17  N.  D.  104,  115  N.  W.  79. 

Where  the  answer  admits  an  in- 
debtedness, a  traverse  -thereof  is  not 
necessary  to  enable  the  defendant  to 
claim  the  fund  as  exempt.  Garden  t'. 
Crutchfield,  112  Ga.  274,  37  S.  E.  368. 

15.  Howard  Co.  v.  Miller,  123  111. 
App.  483. 

Where  the  garnishee  expresses  the 
opinion  that  he  has  no  property  of 
the  defendant  in  his  possession  or  con- 
trol, but  the  full  disclosure  develops 
facts  showing  the  contrary,  and  the 
plaintiff  does  not  claim  that  the  dis- 
closure is  in  any  respect  untrue,  the 
case  does  not  call  for  a  supplemental 
complaint.  Farmers  &  Mechanics' 
Bank  v.  Wells,  23  Minn.  475. 

16.  Mich. — Nachtegall  v.  Reilley,  165 
Mich.  347,  130  N.  W.  699;  Muncey  v. 
Sun  Ins.  Office,  109  Mich.  542,  67  N.  W. 
562.  Minn. — King  v.  Carroll-Porter 
Boiler  &  Tank  Co.,  74  Minn.  470,  77  N. 
W.  409;  Smith  w.  Barclay,  54  Minn.  47, 
55  N.  W.  827.  Wis.— Kindinger  v. 
Betake,  150  Wis.  557,  137  N.  W.  777. 
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17.  See  the  statutes  of  the  various 
states,  and  the  following:  Ala. — First 
Nat.  Bank.  v.  Dimmick,  58  So.  658; 
Roman  v.  Baldwin,  119  Ala.  257,  24  So. 
360.  Ga.— Whaley  v.  Kear,  139  Ga.  16, 
76  S.  E.  390;  Smith  v.  Wellborn,  73 
Ga.  131;  Lane  v.  Branson,  12  Ga.  App. 
760,  78  S.  E.  725.  Idaho.— Eagleson  v. 
Rubin,  16  Idaho  92,  100  Pac.  7«5. 
Minn.  — Stacy  v.  Stephen,  78  Minn. 
480,  81  N.  W.  391.  Miss.— Hattiesburg 
Trust  &  Banking  Co.  v.  Hood,  97  Miss. 
340,  52  So.  790. 

A  contest  cannot  be  made  for  the 
first  time  in  the  circuit  court  on  cer- 
tiorari to  review  a  judgment  of  a  jus- 
tice of  the  peace.  Hattiesburg  Trust 
&  Banking  Co.  v.  Hood,  97  Miss.  340,  52 
So.   790. 

The  objection  that  the  answer  was 
not  contested  in  time  is  waived  by  the 
garnishee  by  voluntarily  joining  in  the 
issue  and  going  to  trial.  Marston  v. 
Carr,  16  Ala.  3'25.  See  also  Birming- 
ham Nat.  Bank  v.  Mayer,  104  Ala.  634, 
16  So.  520. 

Supplemental  Complaint.— It  is  too 
late  for  the  plaintiff  to  ask  leave  to 
file  a  supplemental  complaint  after  he 
has  submitted  the  matter  for  decision 
on  the  disclosure,  and  the  court  has 
decided  it.  Mahoney  v.  McLean,  28 
Minn.  63,  9  N.  W.  76. 

A  motion  once  made  and  denied  is 
final,  and  a  bar  to  a  second  motion, 
except  when  the  second  motion  is  made 
by  leave  of  court,  or  upon  new  facts 
arising  subsequent  to  the  first  motion. 
Stacy  v.  Stephen,  78  Minn.  480,  81  N. 
W.  391. 

18.  See  the  statutes  of  the  various 
states,  and  the  following:  Roman  v. 
Baldwin,  119  Ala.  257,  24  So.  360; 
Eagleson  v.  Rubin,  16  Idaho  92,  100 
Pac.    765. 

19.  See  the  statutes  of  the  various 
states. 

If  the  proceedings  are  pending  in 
the   circuit   court,  the  denial  must  be 
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ing  apply,20  while  in  others  formal  pleadings  are  not  required.21  In 
some  states  a  mere  general  denial,22  or  a  mere  allegation  that  the 
garnishee  has  not  truly  disclosed,23  is  sufficient,  while  in  others  the 


in  writing.    Beasley  v.  Haney,  96  Ark. 
568,  132  S.  W.  646. 

where  a  judgment  against  the  gar- 
nishee is  reversed  because  the  plain- 
tiff's denials  of  the  answer  were  oral, 
on  remand  the  court  may  permit  the 
plaintiff  to  file  such  pleadings  as  he 
may  desire  to  make  to  such  answer. 
Beasley  'v.  Haney,  96  Ark.  568,  132 
S.  W.  646. 

In  courts  of  record  the  traverse  must 
be  in  writing.  Mansfield  v.  Honduras 
Co.,  66  111.  App.  558. 

pO.  Beasley  v.  Haney,  96  Ark.  568, 
132  S.  W.  646.  See  supra,  X,  E,  7. 
Iowa. — Even  if  formal  pleadings  are  not 
necessary  in  reply  to  the  answer  in 
order  to  enable  the  plaintiff  to  dispute 
its  truthfulness,  if  the  plaintiff  does 
file  such  a  pleading  setting  up  the  facts 
on  which  he  bases  the  denial  of  the  an- 
swer, he  is  limited  to  the  issues  thereby 
raised  and  cannot  ask  a  recovery  on 
grounds  not  pleaded.  Freese  &  Fer- 
guson v.  Co-operative  Coal  Co.,  67  Iowa 
42,  24  N.  W.  583. 

In  Ruby  v.  Schee,  51  Iowa  422,  1 
N.  W.  741,  a  pleading  which  merely 
controverted  and  denied  the  answer 
and  alleged  that  the  garnishee  was  in- 
debted to  the  defendant  in  a  specified 
sum  was  held  sufficient  to  admit  evi- 
dence tending  to  prive  such  an  in- 
debtedness, in  the  absence  of  a  de- 
murrer or  a  motion  to  make  more  spe- 
cific. 

Missouri.— The  sufficiency  of  the  de- 
nial is  to  be  tested  by  the  rules  of 
pleading  and  practice  applicable  to  a 
petition.  Union  Bank  v.  Dillon,  75  Mo. 
380;  Groschke  v.  Bardenheimer,  15  Mo. 
App.  353. 

"Like  any  other  pleading  the  denial 
should  contain  averments  which  should 
set  forth  such  special  facts  as  would 
advise  the  garnishee  of  the  particular 
issue  of  fact  which  he  is  expected  to 
meet."  Bambrick  v.  Bambrick  Bros. 
Const.  Co.,  152  Mo.  App.  69,  132  S.  W. 

(,A°  allegation  that  the  garnishee 
had  in  his  possession  and  under  his 
control  $57  ...  in  money  coming  to 
and  due  this  defendant,"  is  not  a  con- 
clusion of  law,  and  is  sufficient.    Kier- 


nan  v.  Robertson,  116  Mo.  App.  56,  92 
S.  W.  138. 

Where  the  garnishee  does  not  attack 
the  denial  by  demurrer  or  motion,  but 
replies  to  the  merits,  he  thereby  waives 
all  the  defects  except  those  so  funda- 
mental in  character  that  a  verdict  can- 
not cure  them.  Kiernan  v.  Robertson. 
116  Mo.  App.  56,  92  S.  W.  138. 

That  the  facts  alleged  in  the  denial 
are  inartistically  pleaded  cannot  be 
taken  advantage  of  after  judgment. 
Swartz  v.   Einer,   66  Mo.   App.   476. 

That  the  denial,  in  stating  the  gar- 
nishee's indebtedness,  unites  several 
causes  of  action  gin  one  count  cannot 
be  taken  advantage  of  after  judgment. 
Union   Bank  v.   Dillon,   75   Mo.   380. 

Oregon. — The  pleadings  are  to  be 
framed  as  in  ordinary  actions  at  law. 
Caldwell  Banking  &  Trust  Co.  v.  Por- 
ter, 52  Ore.  318,  95  Pac.  1,  97  Pac. 
541. 

21.  HI. — Finch  v.  Alexander  County 
Nat.  Bank,  65  111.  App.  337.  la.— See 
Freese  &  Ferguson  v.  Co-operative  Coal 
Co.,  67  Iowa  42.  Kan. — Fitch  v.  Man- 
hattan Fire  Ins.  Co.,  23  Kan.  366,  in 
justice's  court.  Miss. — O'Brien  v.  Lid- 
dell,  10  Smed.  &  M.  371. 

In  North  Carolina  the  plaintiff,  upon 
the  suggestion  that  he  wishes  to  tra- 
verse the  garnishee's  return,  is  entitled 
without  any  formal  or  verified  state- 
ment, to  have  the  issue  tried  as  directed 
by  the  statute.  Brenizer  v.  Royal  Ar- 
canum, 141  N.  C.  409,  53  S.  E.  835,  6 
L.  R.  A.  (N.  S.)  235. 

22.  Turner  v.  Rosseau,  21  Ga.  240; 
Barkley  v.  May,  3  Ga.  App.  101,  59 
S.  E.  937. 

The  traverse  may  be  amplified  at  the 
option  of  the  plaintiff.  Barkley  v.  May, 
3  Ga.  App.  101,  59  8.  E.  937. 

23.  Donald  v.  Nelson,  95  Ala.  Ill, 
10  So.  317;  Mansfield  v.  Honduras  Co., 
66  111.  App.  558. 

It  is  not  necessary  to  file  a  replica- 
tion specifically  denying  the  matters 
set  up  in  the  answer  on  which  the  gar- 
nishee relies  to  defeat  the  proceeding, 
but  a  replication  in  the  language  of  the 
statute  is  sufficient.  Empire  Car-Roof- 
ing Co.  <v.  Maeey,  115  111.  390,  3  N.  E. 
417. 
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plaintiff  must  show  what  allegations  of  the  answer  he  traverses,24  and 
must  set  out  the  facts  on  which  he  seeks  to  charge  the  garnishee.26 

Amendment.  —  The  grounds  of  contest  may  ordinarily  he  amended28 
but  new  issues  cannot  be  injected  into  the  case  after  issue  has  been 
joined.27 

4.  Formation  of  Issues.  —  Whether  the  garnishee  is  required  to 
reply  to  the  plaintiff's  traverse  of  his  answer  depends  on  the  statutes 
of  the  various  states.28 

Statutes  in  some  states  provide  that  where  a  traverse  or  denial  is 
interposed  an  issue  shall  be  made  up  under  the  direction  of  the  court.20 
In  others  the  ease  stands  for  trial  on  the  issue  made  by  the  answer 


24  Beasley  v.  Haney,  96  Ark.  568, 
132  S.  W.  646. 

25.  Beasley  v.  Haney,  96  Ark.  568, 
132  S.  W.  646;  Holker  v.  Hennessey, 
141  Mo.  527,  42  S.  W.  1090,  64  Am 
St.  Rep.  52:4,  39  L.  B,  A.  (N.  S.)  165; 
Union  Bank  v.  Dillon,  75  Mo.  380; 
Potter  v.  Whitten,  170  Mo.  App.  108, 
15-5  S.  W.  80;  Bambriek  v.  Bambriek 
Bros.  Const.  Co.,  152  Mo.  App.  69,  132 
S.  W.  322;  Swartz  v.  Biner,  66  Mo. 
App.  476. 

26.  Curtis  v.  Parker  &  Co.,  136  Ala, 
217,  33  So.  935. 

27.  Kelley,  Maus  &  Co.  v.  Andrews, 
102  Iowa  119,  71  N.  W.  251. 

28.  See  the  statutes  of  the  various 
states,  and  the  following:  Colo. — Jones 
i?.  Langhorne,  19  Colo.  206,  34  Pac.  997. 
Pla. — Fulton  v.  Gesterding,  47  Fla.  150, 
36  So.  56;  Howe  v.  Hyer  Bros.,  36  Pla. 
12,  17  So.  925. 

A  set-off  may  be  shown  without  being 
specially  pleaded.  Fla. — Howe  v.  Hyer 
Bros.,  supra.  As  may  a  defense  of  res 
adjudicata  or  estoppel.  Pulton  p.  Ges- 
terding,  supra.  Idaho. — Reply  per- 
mitted. R*ev.  Codes,  §4310c.  Minn. 
Eev.  Laws,  1905,  §4240.  Mo.— Potter 
v.  Whitten,  170  Mo.  App.  108,  155  S.  W. 
80;   Swartz  v.  Biner,  66  Mo.  App.  476. 

If  the  garnishee  desires  to  interpose 
a  defense  to  the  claim  of  indebtedness 
by  him  to  the  defendant  as  alleged 
in  the  plaintiff's  denial  of  his  answer, 
he  must  set  it  up  by  reply.  Swartz  v. 
Biner,  66  Mo.  App.  476. 

The  court  is  not  bound  to  make  an 
order  allowing  time  to  reply  unless  re- 
quested to  do  so.  Western  Stoneware 
Co.  v.  Pike  County  Mineral  Springs 
Co.,  72  Mo.  App.  696,  155  S.  W.  1088. 

29.  See  the  statutes  of  the  various 
states,  and  Ala. — Sun  Ins.  Co.  v.  Dos- 
ter-Northington  Drug  Co.,  164  Ala.  572, 
51  So.  414;  Sun  Ins.  Co.  v.  Aberdeen 
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Clothing  Co.,  157  Ala.  526,  47  So.  722. 
N.  H.— Pub.  St.,  1901,  c.  245,  §18.  N.  C, 
Rev.,  1905,  §781.  Tex.— Phenix  Ins. 
Co.  v.  Willis,  70  Tex.  12,  6  S.  W.  825, 
8'  Am.  St.  Rep.  566;  Givens  v.  Taylor, 
Hart  &  Co.,  6  Tex.  315. 

Ordinary  judgment  by  default  and 
writ  of  inquiry  executed  are  not  adapted 
to  garnishment  proceedings.  Sun  Ins. 
Co.  v.  Doster-Northington  Drug  Co., 
164  Ala.  572,  51  So.  414. 

Tender  of  issue  may  be  filed  at  any 
time  before  trial.  Cottingham  ft 
Greely  Barnham  Grocery  Co.,  129  Ala. 
200,  30  So.  560,  87  Am.  St.  Eep.  58.  _ 

The  issue  may  be  formed  and  tried 
at  a  subsequent  term,  provided  the  con- 
test or  denial  was  made  at  the  term  at 
which  the  answer  was  made.  First  Nat 
Bank  v.  Dimmick  (Ala.),  58  So.  658; 
Cottingham  v.  Greely  Barnham  Grocery 
Co.,  129  Ala.  200,  30  So.  560,  87  Am. 
St.  Bep.  58;  Lindsay  v.  Morris,  100 
Ala.  546,  13  So.*619;  Marston  p.  Can, 
16  Ala.  325. 

Even  if  the  issue  is  required  to  be 
made  up  in  writing,  the  making  up  of 
an  issue  orally  in  open  court  is  a 
waiver  of  writing.  Birmingham  Nat. 
Bank  v.  Mayer,  104  Ala.  634,  16  So. 
520. 

The  tender  of  issue  is  in  the  nature 
of  a  complaint  in  the  cause.  Cotting- 
ham v.  Greely  Barnham  Grocery  Co., 
129  Ala.  200,  30  So.  560,  87  Am.  St. 
Eep.  58;  Lindsay  v.  Morris,  100  Ala. 
546,  13  So.  619.  See  Brookside  Dry 
Goods  Co.  v.  City  Furniture  Co.,  1» 
Ala.  666,  41  So.  659.  It  must  specify 
in  what  respect  he  believes  the  answet 
to  be  untrue.  Curtis  v.  Parker  &  Co., 
136  Ala.  217,  33  So.  985. 

Where  the  tender  of  issue  does  not 
aver  the  facts  with  sufficient  par- 
ticularity but  is  not  frivolous  on  its 
face,  and  shows  a  substantial  ground 
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of  the  garnishee  and  the  traverse  or  denial  of  the  plaintiff,30  or  by 
the  plaintiff's  denial  and  the  garnishee's  reply  thereto.31  It  is  some- 
times provided  that  the  plaintiff's  affidavit  shall  be  deemed  the  com- 
plaint and  the  garnishee 's  affidavit  the  answer  thereto.82 

In  garnishment  proceedings  in  the  federal  courts,  the .  method  of  taking 
issue  on  the  answer  of  the  garnishee  prescribed  by  the  statutes  of  the 
state  where  the  court  is  sitting  controls.33 

5.  Questions  for  Determination.  —  The  only  issues  to  be  determined 
are  those  raised  by  the  contest  or  traverse  of  the  garnishee's  answer,34 
the  only  question  for  decision  being  whether  or  not  the  garnishee  is 
indebted  to  the  principal  defendant  or  has  garnishable  property  be- 
longing to  him  in  his  possession  or  under  his  control.35    The  question 


of  recovery  against  the  garnishee,  the 
remedy  is  by  a  demurrer,  pointing  out 
the  defects.  Lindsay  v.  Morris,  100  Ala. 
548,  13  So.  619. 

The  allegations  setting  out  the  issue 
need  not  he  under  oath.  Kelly  v.  Gibbs, 
84  Tex.  143,  19  S.  W.  380;  Phenix  Ins. 
Co.  v.  Willis  &  Bro.,  70  Tex.  12,  6  S.  "W. 
825,  8  Am.  St.  Eep.  566. 

By  consent  of  parties  the  issue  may 
he  submitted  orally.  Kelly  v.  Gibbs, 
84  Tex.  143,  19  S.  W.  380. 

"All  that  can  be  required  of  the 
plaintiff  is  that  he  state  the  facts  on 
which  he  relies  to  establish  the  liability 
of  the  garnishee  with  sufficient  certain- 
ty to  enable  the  latter  to  prepare  for 
his  defense."  Adkins  v.  Watson,  12 
Tex.  199,  quoted  in  Phenix  Ins.  Co.  v. 
Willis,  70  Tex.  12,  6  S.  W.  825,  8  Am. 
St.  Eep.  566. 

30.  Ark.— Beasley  v.  Haney,  96  Ark. 
598,  132  S.  W.  646.  Colo.— Welsh  v. 
Noyes,  10  Colo.  133,  14  Pac.  317.  See 
State  Bank  v.  Harcourt,  38  Colo.  243, 
88  Pae.  855.  HI. — Boddie  v.  Tudol 
Boiler  Mfg.  Co.,  51.  111.  App.  302.  W.  Va. 
Code,  1906,  §3551. 

31.  Idaho. — Eagleson  v.  Rubin,  16 
Idaho  92,  100  Pac.  765.  Mo.— Holker 
v.  Hennessey,  141  Mo.  527,  42  S.  W. 
1090,  64  Am.  St.  Bep.  524,  39  L.  B.  A. 
(N.  S.)  165;  Union  Bank  v.  Dillon,  75 
Mo.  380;  Potter  v.  Whitten,  170  Mo. 
App.  108,  155  S.  W.  80;  Swartz  v. 
Kiner,  66  Mo.  App.  476;  Brown  v.  Gum- 
mersell,  30  Mo.  App.  341.  Ore.— L.  O. 
L.,  §319. 

t3  Kan— Gen.  St.,  1909,  §§5826, 
5829.  N.  D.— Rev.  Codes,  1905,  §6979. 
OBa.— Comp.  Laws,  1909,  §§5715,  5718. 
Wis.— Piatt  v.  Sauk  County  Bank,  17 
Wis.  222. 

In  justice's  court  no  pleadings  are 
required.     The   affidavit    for    garnish- 


ment, the  answer  of  the  garnishee,  and 
the  notice  that  the  answer  is  unsatis- 
factory take  the  place  of  pleadings,  and 
all  matters  are  heard  thereon.  Fitch 
v.  Manhattan  Fire  Ins.  Co.,  23  Kan. 
366. 

33.  Logan  v.  Goodwin,  104  Fed.  490,  i 
43  C.  C.  A.  658.     See  supra,  IV,  D.      " 

34.  Smith  V.  Wellborn,  73  Ga.  131; 
Union  Bank  v.  Dillon,  75  "Ho.  3.80; 
Bambrick  v.  Bambrick  Bros.  Const.  Co., 
152  Mo.  App.  99,  132  S.  W.  322;  Dodge 
v.  Knapp,  112  Mo.  App.  513,  87  S.  W. 
47;  Swartz  v.  Einer,  66  Mo.  App.  476. 
See  supra,  X,  E,  8. 

35.  Ala. — Garrett  v.  Mayfield  Woolen 
Mills,  153  Ala.  602,  44  So.  1026.  Ga. 
Whaley  v.  Kear,  139  Ga.  16,  76  S.  E. 
390.  HI. — Boddie  v.  Tudor  Boiler  Mfg. 
Co.,  51  111.  App.  302.  la. — Sears  v. 
Thompson,  72  Iowa  61,  33  N.  W.  364. 
Mo.  —  Bamlbrick  <v.  Bambrick  Bros. 
Const.  Co.,  152  Mo.  App.  69,  132  S.  W. 
322. 

Burden  of  Proof  on  Creditor. — East 
Line  &  Bed  Biver  B.  Co.  v.  Terry,  50 
Tex.  129.  See  also  Bambrick  v.  Bam- 
brick Bros.  Const.  Co.,  152  Mo.  App. 
69,  13'2  S.  W.  322. 

"Under  such  pleadings  the  garnishee 
may  show  any  fact  tending  to  rebut 
any  ownership  in  the  debtor  of  the 
property  in  dispute."  Beese  <w.  Piatt, 
4  Kan.  App.  801,  44  Pac.  31,  46  Pac. 
990. 

The  plaintiff  may  show  that  the  gar- 
nishee is  chargeable  by  reason  of  facts 
denied  or  not  mentioned  in  the  dis- 
closure. Brooks  v.  Fields,  25  Okla.  427, 
106  Pac.  828. 

The  validity  of  the  garnishee's  title 
to  property  in  his  possession  of  which 
he  claims  ownership  cannot  be  passed 
upon  in  a  rule  taken  to  traverse  his 
answers   to  interrogatories.    Bice  Stix 
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of  the  indebtedness  of  the  defendant  to  the  plaintiff  is  not  involved.36 
6.  Trial  Practice.  —  Generally  the  issue  is  tried  in  the  same  man- 
ner as  an  ordinary  civil  action.37  The  place  of  trial,38  whether  or  not 
the  trial  may  be  had  before  judgment  in  the  principal  action,39  and 
the  right  of  several  garnishees  to  separate  trials,40  depend  either  on  the 
garnishment  statutes  or  the  general  practice  of  the  various  states 
governing  trials.    Provision  is  generally  made  for  a  jury  trial  if  either 


Dry  Goods  Co.  v.  Saunders,  130  La.  627, 
58  So.  413;  Limmet  v.  Fourchy,  51  La. 
Ann.  1299,  26  So.  87;  Ivens  v.  Ivens  & 
Co.,  30  La.  Ann.  249. 

Fraud. — The  creditor  may  show  any 
fact  which  tends  to  prove  that  the 
property  belongs  to  the  debtor,  includ- 
ing the  fact  that  an  attempted  trans 
fer  thereof  was  void  because  of  fraud, 
or  for  any  other  reason.  In  such  case 
the  general  rule  that  fraud  must  be 
alleged  in  order  to  admit  proof  there- 
of does  not  apply,  nor  does  the  gen- 
eral statutory  provision  as  to  verified 
denials.  Reese  v.  Piatt,  4  Kan.  App. 
801,  44  Pac.  31,  46  Pac.  990.  See  also 
People's  Bank  v.  Smith  Bros.  &  Co., 
75  Miss.  753,  23  So.  428,  65  Am.  St 
Eep.  618. 

Estoppel. — Where  the  garnishees  an- 
swer that  they  have  foreclosed  a  chat- 
tel mortgage  on  the  goods  of  the  de- 
fendant and  have  applied  the  proceeds 
to  the  payment  of  the  mortgage  debt, 
a  pleading  setting  up  representations 
by  the  garnishee  as  an  estoppel  is  prop- 
erly stricken  out.  Sears  v.  Thompson, 
72  Iowa  61,  33  N.  W.  364. 

Priority  of  liens  may  be  determined. 
Barkley  v.  May,  3  Ga.  App.  101,  59 
S.  E.  440. 

The  issue  should  be  between  the  prin- 
cipal defendant  and  the  garnishee,  the 
latter  being  alleged  to  be  indebted  to 
the  former.  Warne  v.  Kendall,  78  111. 
598. 

36.  Garrett  v.  Mayfleld  Woolen  Mills, 
153   Ala.   602,  44  So.   1026. 

Validity  of  judgment  against  defend- 
ant cannot  be  questioned  by  garnishee. 
W'haley  v.  Kear,  139  Ga.  16,  76  S.  E. 
390. 

37.  Idaho. — Eagleson  v.  Rubin,  16 
Idaho  92,  100  Pac.  765.  El.— Hurd's 
Rev.  St.,  1909,  c.  62,  §7.  la,— Neff  v. 
Manuel,  121  Iowa  706,  97  N.  W.  73; 
Sears  v.  Thompson,  72  Iowa  61,  33  N. 
W.  364.  Kan.— Gen.  St.,  1909,  §§5826, 
5829,  6404.  Mo.— Union  Bank  v.  Dillon, 
75  Mo.  380;  Swartz  v.  Riner,  66  Mo. 
App.    476.     N.    D.— Rev.   Codes,    1905, 
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§6079.  Okla.— House  v.  Seaman,  34 
Okla.  796,  127  Pac.  481;  Brooks  v. 
Fields,  25  Okla.  427,  106  Pac.  828.  Ore. 
Caldwell  Banking  &  Tr.  Co.  v.  Porter 
52  Ore.  318,  95  Pac.  1,  97  Pac.  541. 
Tex. — Sayle's  Civ.  St.,  189.7,  arts.  247, 
251.    Wis.— St.,  1898,  §27«3. 

38.  See  the  statutes  of  the  various 
states. 

Where  the  garnishee  is  a  non-resident 
of  the  county,  he  has  the  privilege  of 
having  the  issue  raised  by  a  contest  of 
his  answer  tried  in  the  county  where 
he  resides.  American  Surety  Co.  v. 
Bernstein  (Tex.),  105  S.  W.  990,  re- 
versing (Tex.  Civ.  App.),  102  S.  W. 
181. 

39.  See  the  statutes  of  the  various 
states,  and  the  following:  U.  S. — Logan 
v.  Goodwin,  104  Fed.  490,  43  C.  C.  A. 
658.  Kan. — Levis-Zukoski  Merc.  Co.  v. 
Exchange  Nat.  Bank,  63  Kan.  550,  66 
Pac.  638;  Boston  Loan  &  Tr.  Co.  v. 
Organ,  53  Kan.  386,  36  Pac.  733  (not 
until  after  judgment  in  principal  ac- 
tion). Me. — Smith  v.  Cahoon,  37  Me. 
281,  before  principal  action  is  tried. 
Okla,— Brooks  v.  Fields,  25  Okla.  427, 
106  Pac.  828,  same  as  Kansas. 

The  issue  may  be  tried  before  judg- 
ment has  been  rendered  in  the  main 
case,  though  it  is  the  better  practice 
to  postpone  it  until  afterwards.  Whaley 
v.  Kear,  136  Ga.  16,  76  S.  E.  390.  See 
also  Merchants  &  Manufacturers  Nat. 
Bank  v.  Haiman,  80  Ga.  624,  5  S.  E. 
795;  Wilson  v.  Bank  of  Louisiana,  55 
Ga.  98;  Parker-Fain  Grocery  Co.  v.  Orr, 
1  Ga.  App.  628,  57  S.  E.  1074. 

The  right  to  postponement  may  be 
waived,  and  it  is  waived  by  proceeding 
to  trial  without  any  objection  or  re- 
quest for  delay.  Greenwood  County 
Bank  v.  Walker  Tel.  Co.,  88  Kan.  287, 
128   Pac.   357. 

40.  -"A  trial  by  a  separate  jury 
upon  each  issue  by  several  garnishees, 
is  not  a  matter  of  absolute  right  in 
cases  of  attachment  execution,  but 
rests  in  discretion  and  a  refusal  to 
grant    separate   trials  will  not  be  re- 
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party  desires  it,41  though  in  some  states  a  jury  trial  is  not  a  matter 
of  right.42 

The  usual  rules  as  to  reopening  a  case  after  it  has  been  argued  and 
submitted,43  and  as  to  the  form  and  sufficiency  of  verdicts  and  find- 
ings44 apply.  It  has  been  held  that  the  garnishee  cannot  be  recalled 
for  further  examination  as  garnishee  on  the  trial  of  such  an  issue.45 
Where  the  evidence  is  conflicting  on  the  question  of  the  garnishee's 
indebtedness  the  issue  is  one  of  fact  for  the  jury.46 

Eight  of  Defendant  To  Participate  in  Trial.  • —  In  some  states  the  prin- 
cipal defendant  may  participate  in  the  trial  for  the  protection  of  his 
interests.47 

7.  Action  by  Plaintiff  Against  Garnishee.  —  In  some  states  if  the 
answer  or  disclosure  of  the  garnishee  is  unsatisfactory  to  the  plaintiff 
he  may  bring  an  independent  action  against  him,48  in  which  proceed- 


viewed  unless  an  abuse  of  discretion 
is  shown.  Peterson  v.  Sinclair,  83  Pa. 
260. 

41.  Ala.— Code,  1907,  §4325.  Ark. 
Kirby's  Dig.,  §3700.  Colo. — Ann.  Code, 
1910,  §§144,  3799.  Fla  — Fulton  v.  Ges- 
teiding,  47  Fla.  150,  36  So.  56.  Ga. 
Code,  1911,  §5099.  Miss.— O 'Brien  v. 
Liddell,  10  Smed.  &  M.  371.  N.  H. 
Pub.  St.,  1901,  c.  245,  §17.  N.  C. 
Rev.,  1905,  §7S1.  W.  Va. — Eingold  v. 
Suiter,  35   W.   Va.   186,    13   S.   E.   46. 

The  issues  joined  against  tbe  gar- 
nishee may  be  submitted  to  the  same 
jury  which  assesses  damages  against  a 
defaulting  defendant.  Pine  Tree  Lum- 
ber Co.  v.  Central  Stock  &  Grain  Exch., 
140  111.  App.  462,  affirmed,  238  111.  449, 
87  N.  E.  339. 

Either  party  is  entitled  to  a  jury 
trial  unless  the  proceedings  are  purely 
equitable  in  character.  Neff  v.  Manuel, 
121  Iowa  706,  97  N.  W.  73. 

42.  Weibeler  v.  Ford,  61  Minn.  398, 
63  N.  W.  1075. 

43.  Monroe  Grocery  Co.  v.  J.  A. 
Perdue  &  Co.,  123  La.  375,  48  So.  1002. 

44.  Eingold  v.  Suiter,  35  W.  Va.  186, 
13  S.  E.  46. 

The  verdict  on  a  trial  in  attachment 
execution  must  find  the  amount  of  the 
sum  in  the  hands  of  the  garnishee  be- 
longing to  the  defendant;  otherwise 
judgment  cannot  properly  be  entered 
upon  it.  _  Poor  v.  Colburn,  57  Pa.  415. 

A  verdict  against  the  garnishee  with- 
out specifying  the  amount  is  sufficient 
where  the  original  affidavit  for  garnish- 
ment shows  the  amount  of  the  judg- 
ment against  the  defendant.  Harper 
«•  Vickers,  7  Ga.  App.   373,   66   S.   E 

In  Whaley  v.  Kear,  139  Ga.  16,  76 , 


S.  E.  300,  a  verdict  in  favor  of  the 
plaintiff  for  a  specified  amount  was 
construed  as  a  finding  in  his  favor  on 
the  issue  formed  by  a  traverse  setting 
up  that  the  garnishee  was  indebted  to 
the  defendant  in  that  amount.  But  see 
Bonnaffon  v.  Broomall,  83  Pa.  460. 

The  code  provision  giving  the  jury 
the  right  to  render  a  general  or  special 
verdict  in  all  actions,  in  their  discre- 
tion, applies,  and  it  is  reversible  error 
not  to  allow  them  to  return  a  general 
verdict.  Shadbolt  &  Boyd  Iron  Co.  v. 
Camp,  80  Iowa  539,  45  N.  W.  1062. 

45.  Kelley,  Mans  &  Co.  v.  Andrews, 
102  Iowa  119,   71  N.  W.  251. 

46.  Harper  v.  Vickers,  7  Ga.  App. 
373,  66  S.  E.  990;  Malone  v.  Eiedenauer, 
231  Pa.  417,  80  Atl.  885. 

47.  Kan.  Gen.  St.,  1909,  §5831;  Wis. 
St.,  1898,  §§2765,  3723.  In  justice's 
court.  Id.,  §3723.  See  Minn.  Rev. 
Laws,  1905,   §4240,  and  infra,  X,  F,  8. 

48.  TJ.  S.— Allen-West  Com.  Co.  v. 
Grumble,  129  Fed.  287,  29,7,  63  C.  C. 
A.  401;  s.  c,  161  Fed.  461.  Ark.^Giles 
v.  Hicks,  45  Ark.  271,  in  garnishment 
in  attachment.  Cal. — Broadway  Ins. 
Co.  v.  Wolters,  128  Cal.  162,  60  Pac. 
766.  Ky. — Sanders  &  Walker  v.  Hern- 
don,  122  Ky.  7160,  772,  93  S.  W.  14,  15 
L.  E.  A.  (N.  S.)  1072;  Smith  v.  Gower, 
3  Met.  171.  Neb. — Bohrer  v.  Adair,  61 
Neb.  824,  86  N.  W.  495;  Chamberlain 
Banking  House  v.  Eeliance  Ins.  Co.,  59 
Neb.  195,  80  N.  W.  822.  Ohio.— Myers 
v.  Smith,  29  Ohio  St.  120;  Squair  & 
McDonald  v.  Shea,  26  Ohio  St.  645.  In 
justice's  court.  Code,  1910,  §10,276; 
Secor  v.  Witter,  39  Ohio  St.  218,  231. 
Wyo. — Hudson  Coal  Co.  v.  Hauf,  18 
Wyo.  4.25,  109  Pac.  21;  Stanley  v. 
Foote,  9  Wyo.  335,  351,  63  Pac.  940. 
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ings  may  be  had  as  in  other  actions.49  Failure  on  the  part  of  the 
plaintiff  to  show  that  the  answer  of  the  garnishee  is  incomplete  will 
not  defeat  such  an  action  if  the  garnishee  has  property  of  the  garnishee 
in  his  possession  or  is  indebted  to  him,  but  will  merely  relieve  the 
garnishee  from  liability  for  costs.50 

8.  Contest  by  Defendant.  —  In  some  states  the  defendant  is  given 
a  right  to  contest  the  answer  of  the  garnishee  where  he  claims  that 
the  garnishee  is  indebted  to  him  in  a  larger  sum  than  he  has  ad- 
mitted, or  is  otherwise  liable  to  him  on  a  demand  subject  to  garnish- 
ment, or  that  he  holds  money  or  effects  of  the  defendant  not  admitted 
in  his  answer.51 

&..  Claims  by  Third  Persons.  —  1.  General  Statement.  —  Gen- 
erally the  validity  of  the  claim  of  a  third  person  to  the  property  sought 
to  be  reached  will  not  be  determined  unless  he  is  made   a   party." 

The  purpose  of  statutory  claim  proceedings  is  to  determine  in  a  sum- 
mary way  the  right  of  the  claimant  as  against  the  garnishing  creditor,58 
to  afford  protection  to  the  garnishee  against  adverse  claims  to  the 
property  or  the  debt,6*  and  to  protect  the  claimant  against  the  appnca- 
tion  of  his  money  or  property  to  the  payment  of  the  debt  of  another.56 

Claimant  a  Party.  — A  claimant  who  is  cited  or  who  appears  volun- 
tarily, thereby  becomes  a  party  to  the  garnishment  proceedings,66  and 


Election  of  Remedies. — In  justice 
court  the  plaintiff  may  either  give, 
notice  that  the  garnishee's  answer  is 
unsatisfactory,  and  have  a  trial  there- 
of at  once  before  the  justice,  or  he 
may  proceed  by  action.  Until  a  final 
decision  in  either  proceeding,  he  may 
abandon  one  and  substitute  the  other. 
Exchange  Bank  v.  Gulick  24  Kan. 
S59. 

49.  Ark. — In  attachmentTby  garnish- 
ment. Kirby's  Dig.,  §379.  Kan.— In 
justice's  court.  Gen.  St.,  1909,  §6403. 
Ky.^Civ.  Code  Prac,  1906,  §227.  Neb. 
Comp.  St.,  1911,  §6768.  Ohio.^Code, 
1910,  §§10,276,  11,851.  Wyo.— Comp. 
St.,  1910,  §§487l7,  5340. 

As  to  the  practice  and  procedure  in 
such  actions,  see  further,  infra,  X, 
I,  11. 

The  petition  must  show  wherein  the 
garnishee's  answer  is  untrue  or  insuffi- 
cient. Grainger  v.  First  Nat.  Bank,  63 
Neb.  46,  88  N.  W.  121. 

Judgment  may  be  rendered  for  the 
plaintiff  for  the  amount  of  the  prop- 
erty and  credits  of  the  defendant  in 
the  possession  of  the  garnishee,  and 
for  the  amount  of  the  garnishee's  in- 
debtedness to  the  defendant,  which  may 
be  enforced  as  judgments  are  enforced 
in  other  cases.  Ark. — Kirby's  Dig., 
§379.  Kan. — In  justice's  court.  Gen. 
St.,  1909,  §6403.  Neb.— Comp.  St.,  1911, 
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§6768  .     Ohio.— Code,     1910,     §§10,276, 
11,851.    Wyo.— Comp.  St.,  1910,  §§4877, 
5340. 
See  also  infra,  X,  I,  11. 

50.  Cornish  v.  Russell,  32  Neb.  397, 
49  N.  W.  379. 

51.  Johnson  v.  Scoggins,  160  Ala. 
3«0,  49  So.  785;  Sayle's  Civ.  St.  (Tex.), 
1897,  art.  246.  See  Minn.  Rev.  Laws, 
1905,  §4240. 

52.  Whitcomto  V.  Quinlan  &  Co.,  75 
N.  H.  429,  75  Atl.  525;  Corning  v.  Bec- 
ords,  69  N.  H.  390,  397,  46  Atl.  462,  76 
Am.  St.  Rep.  178;  Dyer  v.  Webster,  18 
N.  H.  417. 

53.  Merrill  v.  Vaughan,  118  Ala.  438, 
24  So.  580;  Winslow  v.  Bracken,  57  Ala. 
368;  Valley  Bank  v.  Wolf,  101  Iowa 
51,  69  N.  W.  1131. 

54.  Security  Loan  Assn.  ».  Weems, 
69  Ala.  584;  Buckingham  v.  Shoyer,  86 
111.  App.  364. 

55.  Buckingham  v.  Shoyer,  86  HI. 
App.  364. 

"He  is  made  a  party  for  the  pro- 
tection of  his  equitable  as  well  as  his 
legal  right."  Corning  v.  Records,  69 
N.  H.  390,  397,  46  Atl.  462,  76  Am. 
St.  Rep.  178. 

56.  See  the  statutes  of  the  various 
states,  and:  HI.— People  v.  Stitt,  7  HI. 
App.  294.  Minn.— King  v.  Carroll-Por- 
ter Boiler  &  Tank  Co.,  74  Minn.  470,  77 
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under  such'  circumstances  he  is  generally  regarded  as  a  defendant.57 
2.  Duty  of  Garnishee  in  Respect  to  Claimants.  —  The  garnishee  is 
not  bound  to  determine  at  his  peril  to  whom  the  money  or  property 
in  his  hands  belongs,58  or  to  defend  the  claims  of  third  persons  there- 
to.69 If  he  has  been  notified  or  informed  of  a  claim  by  a  third  person, 
however,  he  is  generally  required  to  so  state  in  his  answer,00  or,  if 
he  has  already  answered,  in  a  supplemental  answer.61  If  he  fails  to 
do  so  payment  of  a  judgment  rendered  against  him  as  garnishee  will 
be  no  defense  to  a  subsequent  action  against  him  by  the  claimant.62 
Payment  Into  Court.  —  In  some  states  the  garnishee  may  relieve  him- 
self from  all  further  liability  in  the  premises  by  paying  his  indebted- 
ness or  delivering  the  property  sought  to  be  reached  into  court  or  to 


N.  W.  409.    N.  H.— Pub.  St.,  1901,  c. 
245,  §27. 

57.  Kan.— Gen.  St.,  1900,  §5834. 
Minn. — Mahoney  v.  McLean,  28  Minn. 
63,  9  N.  W.  76.  Okla  —  Terry  v.  Par- 
nell,  29  Okla.  846,  119  Pac.  629.  Wis. 
Kremer  v.  Arians,  141  Wis.  662,  124 
N.  W.  1064. 

58.  Kan. — Madden  v.  Union  Pac.  E. 
Co.,  89  Kan.  282,  131  Pac.  552.  Mich. 
Walker  v.  Detroit,  G.  H.  &  M.  R.  Co., 
49  Mich.  446,  13  N.  W.  812.  Pa.— Con- 
shohocken  Tube  Co.  i>.  Iron  Car  Equip- 
ment Co.,  167  Pa.  502,  31  Atl.  949. 

If  there  is  doubt  as  to  the  ownership 
of  the  fund  attached,  judgment  should 
not  be  rendered  against  the  garnishee 
on  his  answers,  but  a  rule  for  judgment 
thereon  should  be  discharged,  and  the 
title,  determined  by  an  issue  tried  be- 
fore a  jury.  Conshohocken  Tube  Co. 
v.  Iron  Car  Equipment  Co.,  167  Pa.  592, 
31  Atl.  949. 

And  if  he  makes  a  full  disclosure  he 
will  be  protected  from  a  double  liabil- 
ity by  reason  of  the  claims  of '  third 
persons  thereto.  Hanaford  v.  Hawkins, 
18  E.  I.  432,  28  Atl.  605. 

Judgment  against  the  garnishee  and 
satisfaction  thereof  will  afford  him  full 
protection  against  third  persons  claim- 
ing the  fund  of  whose  claims  he  had 
no  knowledge.  Bock  Island  Lumber  & 
MBg.  Co.  v.  Fourth  Nat.  Bank,  63  Kan. 
768,  66  Pac.  1024. 

59.  In  Colorado,  by  statute  he  is 
not  liable  to  any  one  for  failure  to 
defend  such  a  claim.  Ann.  Code,  1910, 
§137.  ' 

60.  Ala.-<5ode,  1907,  §4328.  Cal. 
Wheatley  v.  Strobe,  12  Cal.  92;  Hardy 
V.  Hunt,  11  Cal.  343.  Colo.— Ann.  Code, 
1910,  §137.  Fla.— Walters  &  Walker 
R  wihitlock,  9  Fla.  86,  76  Am.  Dec.  607. 
Ulr- Paepeke-Leicht    Lumber    Co.     v. 


Becker,  124  111.  App.  311.  la.— Dolph 
■p.  Cross,  153  Iowa  289,  133  N.  W.  669. 
Kan. — Rock  Island  Lumber  &  Mfg.  Co. 
v.  Fourth  Nat.  Bank,  63  Kan.  768,  66 
Pac.  1024. 

If  he  does  not  set  up  the  facts  in 
his  answer,  he  cannot,  on  a  trial  of  the 
issue  raised  on  such  answer,  defend  on 
the  ground  that  a  third  person  claims 
the  property.  Rock  Island  Lumber  & 
Mfg.  Co.  v.  Fourth  Nat.  Bank,  63  Kan. 
768,  66  Pac.  1024. 

Failure  Does  Not  Render  Officer  Nor 
Plaintiff  Liable. — Whipps  v.  Lowney,  42 
Mont.  546,  113  Pac.  750;  Merchants'  & 
Miners'  Nat.  Bank  v.  Barnes,  18  Mont. 
3.35,  45  Pac.  218,  56  Am.  St.  Rep.  586, 
47  L.  R.  A.   737. 

Though  he  cannot,  of  his  own  knowl- 
edge, swear  to  the  existence  of  the 
claim  or  its  precise  nature.  Chott  v. 
Tivoli  Amusement  Co.,  82  111.  App. 
244. 

Even  though  the  claimant  knows  of 
the  garnishment  proceedings  and  might 
intervene  to  assert  his  right.  Green- 
wich Ins.  Co.  v.  Columbia  Mfg.  Co.,  73 
111.  App.  560. 

61.  Coleman  v.  Sfcott,  27  Neb.  77, 
42  N.  W.  896.  This  rule  applies  only 
before  judgment.  Peterson  v.  Kingman, 
59  Neb.  667,  81  N.  W.  847. 

62.  Cal. — Hardy  v.  Hunt,  11  Cal.  343. 
G-a. — Rutherford  v.  Fullerton,  89  Ga. 
353,  15  S.  E.  471.  HI.— Paepcke-Leicht 
Lumb.  Co.  v.  Becker,  124  111.  App.  311; 
Greenwich  Ins.  Co.  v.  Columbia  Mfg. 
Co.,  73  111.  App.  560.  Kan. — Rock  Island 
Lumb.  &  Mfg.  Co.  v.  Fourth  Nat.  Bank, 
63  Kan.  768,  66  Pac.  1024.  Mont 
Whipps  v.  Lowney,  42  Mont.  546,  113 
•Pac.  750;  Merchants  &  Miners  Nat. 
Bank  v.  Barnes,  18  Mont.  33S,  45  Pac. 
218,  56  Am.  St.  Rep.  586,  47  L.  R.  A. 
737.    Ohio. — Knisely  v.  Evans,  34  Ohio 
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the  sheriff.63  Whether  he  is  required  to  do  so  depends  on  the  statute.04 
3.  Intervention  by  Claimants.  —  In  many  jurisdictions  third  per- 
sons who  claim  the  money  or  property  in  the  hands  of  the  garnishee 
may  become  parties  to  the  garnishment  proceedings  for  the  purpose 
of  having  their  claims  determined.65     In  Wyoming  a  claimant  may 


St.  158.  Ore. — Phipps  v.  Eieley,  15  Ore. 
494,  16  Pac.  185.  Pa. — Noble  v.  Thomp- 
son Oil  Co.,  79  Pa.  354,  21  Am.  Eep. 
66.  Term. — Conner  v.  Allen,  3  Head 
418. 

If  he  admits  an  indebtedness  to  the 
defendant  and  fails  to  set  up  that  he 
owes  the  money  to  a  third  person,  or 
that  he  does  not  know  to  whom  it  is 
owing,  as  the  case  may  be,  a  judgment 
against  him  is  conclusive  that  he  owes 
the  admitted  sum  to  the  defendant  and 
that  such  debt  is  subject  to  garnish- 
ment. Booth  v.  Brooke  &  Co.,  6  Ga. 
App.  299,  64  S.  E.  1103. 

If  he  fails  to  set  up  an  assignment, 
of  which  he  has  notice  or  knowledge, 
the  judgment  is  no  defense  to  an  action 
against  him  by  the  assignee.  Wheatley 
v.  Strobe,  12  Cal.  92;  Fry  v.  Eadzinski, 
219  111.  526,  76  N.  E.  694. 

He  should  require  the  assignee  to  be 
brought  in  for  his  own  protection,  and 
if  he  does  not  he  cannot  urge  as  a 
ground  for  not  entering  judgment 
against  him  that  he  may  be  compelled 
to  pay  the  note  twice.  Groschke  v.  Bar- 
denheimer,  15  Mo.  App.  353. 

If  the  garnishee  has  no  notice  of  the 
assignment  of  the  note  in  respect  to 
which  he  is  garnished  at  the  time  of 
answering  or  when  the  order  to  pay  is 
made,  if  he  acquires  knowledge  there- 
of before  payment  into  court  is  made 
it  is  his  duty  to  refuse  to  pay  and  to 
set  up  the  assignment  as  a  defense 
when  he  is  sued  by  the  plaintiff,  and 
payment  into  court  pursuant  to  such  an 
order  after  knowledge  of  the  assign- 
ment is  no  defense  to  a  subsequent 
suit  against  him  by  the  assignee.  Mil- 
ligan  v.  Plymouth  State  Bank,  4  Ohio 
C.  C.   (N.  S.)   585. 

63.  Ark Citizens'  Bank  v.  Com- 
mercial Nat.  Bank,  155  S.  W.  102.  Colo. 
Ann.  Code,  1910,  §138.  Kan.— Gen.  St., 
1909,  §5834.  Mich.— Comp.  Laws,  1897, 
§1017;  Keister  v.  Donovan,  173  Mich, 
328,  139  N.  W.  74;  Stone  v.  Dowling, 
119  Mich.  476,  78  N.  W.  549.  Miss. 
Fewell  v.  American  Surety  Co.  80  Miss 
782,  28  So.  755,  92  Am.  St.  Eep.  625; 
Morin  v.  Bailey,  55  Miss.  570.  Wis. 
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Kremer  v.  Arians,  141  Wis.  662,  124 
N.  "W.  1064. 

If  the  claimant  appears  and  by  order 
of  court  is  made  a  party,  and  the  gar- 
nishee is  discharged,  the  garnishes 
ceases  to  be  defendant  in  the  garnishee 
action  and  the  claimant  becomes  de- 
fendant. Kremer  v.  Arians,  141  Wis. 
662,  124  N.  W.  1064. 

64.  In  Mississippi  payment  into 
court  is  not  a  condition  precedent  to 
the  right  to  interplead  a  third  per- 
son. Fewell  v.  American  Surety  Co., 
80  Miss.  782,  28  So.  755,  92  Am.  St. 
Eep.  625. 

In  Pennsylvania  "the  interpleader 
act  does  not  contemplate  a  payment  of 
the  money  into  court  and  a  disposition 
of  the  controversy  by  the  court  with- 
out a  jury."  Barnes  v.  Bamberger, 
196  Pa.  123,  46  Atl.  303. 

65.  Colo. — Latham  v.  Gregory,  9 
Colo.  App.  292,  47  Pac.  975.  Ga.— He 
may  file  a  claim  (Eutherford  v.  Fuller- 
ton,  89  Ga.  353,  15  S.  E.  471;  Drought 
v.  Poage,  3  Ga.  App.  178,  59  S.  E. 
728),  and  make  an  issue  as  to  the 
validity  of  the  transfer  thereof  to  him. 
Sasser  v.  Campbell,  9  Ga.  App.  177,  70 
S.  E.  980.  HI. — May  v.  Disconto  Gesell- 
schaft,  211  HI.  310,  71  N.  E.  1001; 
Newman  v.  Commercial  Nat.  Bank,  156 
111.  530,  41  N.  E.  156,  affirming  55  HL 
App.  534;  Paepcke-Leicht  Lumber  Co. 
v.  Becker,  124  111.  App.  311;  People  v. 
Stitt,  7  111.  App.  294.  la— Putnam,  Al- 
drich  &  Putnam  v.  Hamilton,  140  N.  W. 
886;  Dolph  v.  Cross,  153  Iowa  289,  133 
N.  W.  669;  Lake  Park  State  Bank  v. 
Eood  Bros.,  152  Iowa  47,  131  N.  W.  55; 
Valley  Bank  v.  "Wolf,  101  Iowa  51, 69  N. 
W.  1131;  Edwards  v.  Cosgro,  71  Iowa 
296,  32  N.  W.  350 ;  Daniels  &  Co.  v.  Clark, 
38  Iowa  556;  Easley  v.  Gibbs,  29  Iowa 
129.  Kan.— Clark  v.  Wiss,  34  Kan. 
553,  9  Pac.  553.  Md.— Kean  v.  Doer- 
ner,  62  Md.  475.  Mass.— Hubbard  v. 
Lamburn,  149  Mass.  398,  80  N.  B.  459. 
Mich. — Muncey  v.  Sun  Ins.  Office,  109 
Mich.  542,  67  N.  W.  562.  Minn.— Crone 
v.  Braun,  23  Minn.  239.  Miss.— Peo- 
ple's Bank  v.  Smith,  75  Miss.  753,  23 
So.  428;  Porter  v.  West,  64  Miss.  548, 
8    So.    207.     Mo.— In   garnishment  on 
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not  intervene  in  the  original  action,  but  may  do  so  in  an  action  brought 
by  the  plaintiff  against  the  garnishee.66  In  Georgia  a  claimant  may 
become  a  party  to  the  proceedings  by  giving  bond  to  dissolve  the  gar- 
nishment.67 In  Mississippi  a  third  person  claiming  property  gar- 
nished may  maintain  replevin  against  the  garnishee  therefor  before 
judgment  has  been  rendered  against  the  latter  in  the  garnishment 


attachment  but  not  on  execution. 
Wimer  v.  Pritchett,  16  Mo.  252;  Potter 
v.  W'hitten,  170  Mo.  App.  108,  155  S.  W. 
80;  Schawacker  v.  Dempsey,  83  Mo. 
App.  342;  Straus  v.  Eothan,  41  Mo. 
App.  602;  Holmes  Organ  Co.  v.  Petitt, 
34  Mo.  App.  536.  N.  H. — Corning  v. 
Kecords,  69  N.  H.  390,  397,  46  Atl. 
462,  TO  Am.  St.  Eep.  178;  Dyer  « 
Webster,  18  N.  H.  417.  E.  I.— Hana- 
ford  v.  Hawkins,  18  E.  I.  432,  28  Atl. 
605;  Providence  Inst,  for  Savings  v 
Ban,  17  E.  I.  131,  20  Atl.  245.  Tex. 
A  prior  assignee  may  intervene.  Buch- 
anan v.  Spencer  Lumber  Co.  (Tex.  Civ. 
App.),  134  S.  W.  292. 

Notice  of  the  filing  of  an  interpleader 
need  not  be  served  on  the  garnishee 
since  he  is  in  court  and  is  bound  to 
take  notice  thereof.  Buckingham  v. 
Shoyer,  86  111.  App.  364. 

The  right  to  interplead  is  not  left 
wholly  in  the  discretion  of  the  court 
so  as  to  preclude  a  review  of  his  de- 
cision. Paepcke-LeiCht  Lumber  Co.  v. 
Becker,  124  111.  App.  311. 

Where  money  collected  by  a  sheriff 
on  executions  is  specially  deposited  by 
him  in  a  bank  to  his  account  as  sheriff 
for  the  purpose  of  being  paid  over  to 
the  execution  creditors,  and  the  bank 
is  garnished  by  the  sheriff's  individual 
creditors,  the  sheriff  may  interplead  as 
trustee  for  the  execution  creditors. 
Meadowcroft  v.  Agnew,  89  111.  469. 

Where  money  of  the  principal  is  de- 
posited in  a  bank  by  an  agent  in  his 
own  name,  and  is  paid  by  the  bank 
to  a  creditor  of  the  agent  under  a 
judgment  against  it  as  garnishee,  and 
the  judgment  against  the  defendant  is 
subsequently  set  aside,  the  principal 
may  intervene  and  obtain  a  judgment 
against  the  plaintiff  in  the  garnishment 
proceedings  to  whom  the  money  was 
paid.  Latham  0.  Gregory,  9  Colo.  App. 
292,  47  Pac.  975. 

Ordinarily  a  claimant  must  proceed 
under  this  provision  of  the  statute 
rather  than  by  motion  to  discharge  the 
attachment  under  §3929.  Union  County 
i?v- °o-  ■»■  Messix,  152  Iowa  412,  132 
N.  W.  823. 


Where  the  plaintiff  trustees  a  debt 
owing  to  a  partnership  of  which  the 
principal  defendant  is  a  member,  the 
other  partner  should  be  permitted  to 
become  a  party  to  the  suit  for  the 
purpose  of  showing  that  the  proceeds 
of  such  debt  are  necessary  to  pay  the 
partnership  debts.  Parker  v.  Wright, 
66  Me.  392. 

It  is  not  necessary  that  the  claim- 
ant's interest  appear  from  the  dis- 
closure, but  he  may  be  permitted  to 
become  a  party  whether  his  claim  ap- 
pears from  the  disclosure  or  otherwise. 
Webster  v.  Parnum,  60  N.  H.  288. 

The  claimant's  right  to  resist  the 
plaintiff's  claim  is  not  conclusively  es- 
tablished by  the  interlocutory  order 
permitting  him  to  appear  and  defend, 
and  the  plaintiff  may  show  that  the 
claimant's  title  is  invalid.  Davis  v. 
Fogg,  58  N.  H.  159. 

If  a  prior  assignment  of  the  claim 
is  admitted,  there  is  no  occasion  for  the 
assignee  to  appear  and  protect  his  in- 
terest. Hanaford  v.  Hawkins,  18  E.  L 
432,  28  Atl.  605. 

If  the  fact  or  good  faith  of  the  as- 
signment is  questioned,  it  is  necessary 
for  the  claimant  to  be  made  a  party  in 
order  to  protect  the  garnishee.  The 
mere  fact  of  notice  to  the  garnishee 
of  the  assignment  is  not  sufficient  to 
discharge  him.  Hanaford  v.  Hawkins, 
18  E.  I.  432,   28  Atl.   605. 

In  Nebraska  a  claimant  may  inter- 
vene under  the  general  statutory  pro- 
vision relating  to  intervention.  Comp. 
St.,  1911,  §6618;  Ann.  St.,  1911,  §1047; 
Farrington  v.  P.  E.  Fleming  Com.  Co., 
94  Neb.  108,  142  N.  W.  297. 

An  Equitable  Proceeding. — The  ap- 
pearance of  the  claimant  to  contest  the 
plaintiff's  right  is  an  equitable  pro- 
ceeding.   Davis  v.  Fogg,  58  N.  H.  159. 

66.  Stanley  v.  Foote,  9  Wyo.  335, 
351,  63  Pac.  940. 

The  same  is  true  in  garnishment  in 
aid  of  execution.  Schloredt  v.  Boyden, 
9  Wyo.  392,  64  Pac.  225. 

67.  Drought  v.  Poage,  3  Ga.  App. 
178,  59  8.  E.  728. 
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proceedings.68  "Whether  persons  claiming  under  other  attachments  or 
garnishments  may  intervene  depends  on  the  statutes.69 

In  order  to  become  a  party,  a  claimant  must  proceed  in  the  manner 
prescribed  by  the  statute.70 

The  time  within  which  a  claimant  may  come  in  depends  largely 
upon  the  statute  and  varies  in  the  different  jurisdictions.71  Generally, 
however,  he  may  do  so  at  any  time  before  final  judgment.72 

Effect  of  Failure  To  Intervene.  —  In  some  states  the  failure  to  inter- 
pose  a  claim  in  the  garnishment  proceedings  will  not  bar  the  claimant 
from  otherwise  asserting  his  title  to  the  fund  or  effects  garnished.78 
It  has  been  held,  however,  that  the  satisfaction  of  a  judgment  against 
the  garnishee  affords  him  full  protection  against  claimants  who  had 
knowledge  of  the  proceedings  and  failed  to  intervene  or  interplead.74 

4.  Bringing  in  Claimants.  —  By  statute  in  many  states,  if  it  ap- 
pears that  third  persons  claim  the  money  or  property  in  the  garnishee's 
hands  they  may  be  interpleaded  or  cited  to  appear,  if  they  do  not  come 
in  voluntarily.75    The  form  of  the  notice  required  to  be  served  on  a 


68.  Morin   v.   Bailey,   55   Miss.   570. 

69.  They  May  Intervene — Iowa 
Code,  §3928;  Davis  v.  Fogg,  58  N.  H. 
159;   Blaisdell  v.   Ladd,   14  N.  H.   129. 

They  May  Not. — Cross1  v.  Brown, 
Steese  &  Clarke,  19  E.  I.  220,  250,  33 
Atl.  147;  Petition  of  Cross,  17  B.  I 
568,  23  Atl.  761. 

70.  Brought  v.  Poage,  3  Ga.  App. 
178,  59  S.  E.  728;  Walcott  v.  Eichman, 
94  Me.  364,  47  Atl.  901,  85  Am.  St. 
Eep.  421. 

If  "a  claimant  appears  and  is  treated 
by  the  court  and  parties  as  a  party,  to 
the  end  of  the  proceedings,  it  is  then 
too  late  to  object  that  no  formal  order 
making  him  a  party  was  entered. ' ' 
Williams  v.  Pomeroy,  27  Minn.  85,  6  N. 
W.  445,  quoted,  with  approval  in  Cornish 
v.  Eussell,  32  Neb.  397,  49  N.  W.  379. 

71.  ©ee  the  statutes  of  the  various 
states. 

72.  See  Latham  v.  Gregory,  9  Colo. 
App.  292,  47  Pac.  975. 

An  intervention  after  the  setting 
aside  of  a  default  judgment  against 
the  principal  defendant  and  before  a 
subsequent  trial  of  the  issues  is  in 
time.  Latham  v.  Gregory,  9  Colo.  App. 
292,   47   Pac.  975. 

At  any  time  before  money  paid  into 
court  by  a  garnishee  to  procure  his  dis- 
charge is  paid  over  to  the  plaintiff. 
Edwards  v.  Cosgro,  71  Iowa  296,  32 
N.  W.  360. 

A  claimant  cannot  intervene  after 
final  judgment,  but  he  may  be  ad- 
mitted as  a  party  to  scire  facias  pro- 
ceedings subsequently  instituted  to  ob> 
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tain  judgment  against  the  trustee,  and 
may  there  assert  his  demand.  Shaw- 
mut  Commercial  Paper  Co.  v.  Cram,  212 
Mass.  108,  98  N.  E.  696. 

If  the  claimant  has  notice  or  knowl- 
edge of  the  attachment  proceeding,  he 
must  interplead  during  or  before  the 
term  at  which  final  judgment  is  entered 
against  the  defendant  in  attachment. 
Fry  v.  Badzinski,  219  111.  526,  76  N.  B. 
694. 

The  court  may  vacate  a  judgment 
against  the  garnishee  at  the  term  at 
which  it  is  rendered  and  grant  leave 
to  a  claimant  to  interplead.  Paepcke- 
Leicht  Lumber  Co.  v.  Becker,  124  III. 
App.  311. 

73.  Butherford  v.  Fullerton,  89  Ga. 
353,  15  S.  E.  471;  Wilson  v.  Murphy,  45 
Mo.  409. 

Provided  he  does  nothing  to  mislead 
the  garnishee  or  to  induce  him  to  with- 
hold any  of  the  facts  in  making  his 
answer.  Butherford  v.  Fullerton,  89 
Ga.  353,  15  S.  E.  471. 

Especially  where  the  garnishee  has 
knowledge  of  the  claim  and  fails  to 
disclose  it  in  his  answer.  Rutherford 
v.  Fullerton,  89  Ga.  353,  15  S.  E.  471. 
See  supra,  X,  G,  2. 

74.  Rock  Island  Lumber  &  Mfg.  Ofc 
v.  Fourth  Nat.  Bank,  63  Kan.  768,  66 
Pac.  1024. 

75.  'See  the  statutes  of  the  various 
states,  and  the  following:  Ala.— Donald 
v.  Nelson,  95  Ala.  Ill,  10  So.  3»! 
Marston   v.   Carr,   16   Ala.  325.    Colo. 

.Ann.  Code,  1910,  §§138,  3802.  Conn. 
|  See  Coit  v.  Sistare,  85  Conn.  573,  » 
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claimant  and  the  manner  of  serving  it  depends  entirely  on  the  statute, 


Atl.  119,  where  an  action  of  inter- 
pleader was  brought,  and  the  court 
declined  to  determine  its  propriety  be- 
cause the  question  was  not  raised.  Ga. 
Sasser  v.  Campbell,  9  Ga.  App.  177,  70 
S.  E.  980.  Idaho.— Rev.  Codes,  §4310h. 
Hi—Fry  v.  Badzinski,  219  111.  526,  76 
N.  E.  694;  Newman  v.  Commercial  Nat. 
Bank,  156  HI.  530,  41  N.  E.  156,  af- 
firming 55  111.  App.  534;  Paepcke- 
Leicht  Lumber  Co.  v.  Becker,  124  111. 
App.  311;  Chott  v.  Tivoli  Amusement 
Co.,  82  111.  App.  244;  Hamburg-Bremen 
Fire  Ins.  Co.  v.  Kennedy,  57  111.  App. 
136.  Kan. — Rock  Island  Lumber  & 
Mfg.  Co.  v.  Fourth  Nat.  Bank,  63  Kan. 
768,  66  Pac.  1024.  Me. — Look  v. 
Brackett,  74  Me.  347.  Mich. — Nachte- 
gall  «.  Reilley,  165  Mich.  3417,  130  N. 
W.  699;  Muncey  v.  Sun  Ins.  Office,  109 
Mich.  542,  67  N.  W.  562.  Minn. — King 
tvOarroll-Porter  Boiler  &  Tank  Co.,  74 
Minn.  470,  77  N.  W.  409;  Smith  V, 
Barclay  54  Minn.  47,  55  N.  W.  8S7 
Miss.— Code,  1906,  §2351;  First  Nat. 
Bank  v.  Fain  Grocery  Co.,  87  Miss.  503, 
40  So.  6;  Fewell  v.  American  Surety 
Co.,  80  Miss.  782,  28  So.  755;  Dodds 
v.  Gregory,  Stagg  &  Co.,  61  Miss.  351; 
Horton  v.  Grant,  56  Miss.  404;  Morin 
o.Bailey,  55  Miss.  570;  Kellogg  v.  Free- 
man, 50  Miss.  127.  Mo. — Fretwell  v. 
Laffoon,  77  Mo.  26;  Wilson  v.  Murphy, 
45  Mo.  409;  Potter  v.  W'hitten,  170 
Mo.  App.  108,  155  S.  W.  80;  Schawacker 
v.  Dempsey,  83  Mo.  App.  342;  Swartz 
v.  Einer,  66  Mo.  App.  476;  Orris  v.  El- 
liott, 65  Mo.  App.  96.  N.  H.— Pub. 
St.,  1901,  c.  245,  §26.  Okla.— Comp. 
Laws,  1909,  §5723.  He  may  be  inter- 
pleaded. Barnes  v.  Bamberger,  196  Pa. 
123,  46  Atl.  303.  R.  I.— Hanaford  v. 
Hawkins,  18  R.  I.  432,  28  Atl.  605. 

If  notice  is  served  upon  him,  it  is 
his  duty  to  interplead  even  though  the 
term  has  passed  at  which  judgment  was 
rendered  against  the  attachment  debt- 
or. Fry  v.  Badzinski,  219  111.  526,  76 
N.  E.  694. 

Where  a  bank  is  garnished  by  the 
creditors  of  one  transferring  funds  to 
a  depositor  on  the  ground  that  the 
transfer  is  fraudulent,  the  statute  does 
not  authorize  the  depositor  to  be  made 
a  party.  In  flUch  case  the  garnishee 
My  give  the  depositor  the  oppor- 
tunity to  come  in  and  defend  in  its 
place,  in  which  case  he  will  be  bound 


by  the  judgment.     Potter  v.  Whitten, 
170  Mo.  App.  108,  155  S.  W.  80. 

Plaintiff's  duty  to  cite  claimant. 
Look  v.  Brackett,  74  Me.  347.  But  see 
Chott  v.  Tivoli  Amusement  Co.,  82  HI. 
App.  244. 

A  suggestion  by  the  garnishee  of  one 
as  a  claimant  is  a  statutory  condition 
precedent  to  the  right  to  make  him  a 
party.  People's  Bank  v.  Smith,  75 
Miss.  753,  23  So.  428;  Porter  &  Macrae 
v.  West,  64  Miss.  548,  8  So.  207. 

The  plaintiff  cannot  suggest  for  the 
garnishee  that  a  third  person  claims 
the  property.  People's  Bank  v.  Smith, 
7'5  Miss.  753,  23  So.  42,8. 

The  Statute  Is  Directory  Merely. 
McKittriek  v.  Clemens,  52  Mo.  160; 
Shelton  v.  Cooksey,  138  Mo.  App.  38fl, 
122  S.  W.  331;  Groschke  v.  Barden- 
heimer,  15  Mo.  App.  353. 

The  garnishee  has  a  right  to  have 
the  claimant  cited  to  appear  and  inter- 
plead, even  though  there  is  no  special 
statutory  provision  on  the  subject.  Igle- 
hart  v.  Moore,  21  Tex.  501. 

He  is  entitled  to  have  all  the  claim- 
ants to  the  fund  interpleaded  so  that 
their  conflicting  claims  may  be  deter- 
mined and  adjusted,  and  the  garnishee 
protected  from  a  double  liability  or 
future  litigation.  Looney  v.  Pope  (Tex. 
Civ.  App.),  148  S.  W.  1170;  Dickerson 
v.  Central  Tex.  Grocery  Co.  (Tex.  Civ. 
App.),  147  S.  W.  695. 

If  the  plaintiff  seeks  to  avoid  the 
transfer  of  a  note  made  before  service 
of  process  of  garnishment  on  the  payee 
on  the  ground  of  want  of  consideration 
or  fraud,  it  is  proper  if  not  necessary, 
for  him  to  ask  that  the  assignee  be 
made  a  party.  Cadwalader  v.  Hartley, 
17  Ind.  520. 

The  court  cannot  compel  a  nonresi- 
dent claimant  to  interplead  and  litigate 
his  right.  Sheedy  v.  Second  Nat.  Bank, 
62  Mo.  17,  21  Am.  Rep.  407;  Holmes 
Organ  Co.  v.  Petitt,  34  Mo.  App.  536. 

After  Judgment.— On  a  writ  of  scire 
facias  brought  against  him  after  judg- 
ment in  the  principal  case  the  garnishee 
may  notify  any  claimants  of  the  fund 
attached  that  such  scire  facias  is  pend- 
ing and  to  appear  if  they  see  cause 
and  defend  against  it.  Coit  v.  Sistare, 
85  Conn.  573,  84  Atl.  119:  Cooke  v. 
Town  of  Orange,  48  Conn.  401,  412.  See 
Comp.  Laws  (Okla.),  1909,   §5723. 
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and  varies  in  the  different  jurisdictions.76  Persons  claiming  under 
other  attachments  or  garnishments  may  not  be  brought  in  as  claim- 
ants.77 No  interpleader  is  necessary  where  the  claimant  is  already 
a  party  to  the  garnishment  proceeding.78 

Effect  of  Failure  To  Appear.  —  If  a  claimant  does  not  appear  in  re- 
sponse to  a  statutory  notice  his  claim  is  barred.79 

5.  Proceedings  To  Try  Claim.  —  a.  Pleading  and  Formation  of 
Issues.  —  The  procedure  for  making  up  an  issue  between  the  plain- 
tiff and  a  claimant  who  has  appeared,  either  voluntarily  or  in  response 
to  a  notice,  varies  in  the  different  jurisdictions.80  Generally  the  claim- 
ant is  required  to  propound  his  claim  in  writing,  upon  which  the  plain- 
tiff may  take  issue,81  or  provision  is  made  for  framing  an  issue  under 


76.  See  the  statutes  of  the  various 
states,  and  King  v.  Carroll-Porter  Boil- 
er &  Tank  Co.,  74  Minn.  470,  77  N.  W. 
40<9. 

Service  by  mail  is  sufficient  where 
the  justice  orders  notice  to  be  served 
in  that  manner.  Steltzer  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (Iowa),  134  N.  W. 
573. 

77.  Security  Loan  Assn.  p.  Weems, 
69  Ala.  584;  Cross  v.  Brown,  Steese  & 
Clarke,  19  E.  I.  220,  250,  33  Atl.  147; 
Cross,  Petitioner,  17  B.  I.  568,  23  Atl. 
761. 

Whether  they  claim  under  prior  or 
subsequent  proceedings.  Guilford  v. 
Beeves,  103  Ala.  301,  15  So.  661. 

78.  Where  one  of  two  claimants  is 
a  principal  defendant  and  the  other  is 
a  garnishee.  Eau  Claire  Nat.  Bank  v. 
Chippewa  Valley  Bank,  124  Wis.  520, 
102  N.  W.  1068,  109  Am.  St.  Bep.  966. 

79.  See  the  statutes  of  the  various 
states,  and  HI. — Pry  v.  Badzinski,  219 
111.  5i26,  76  N.  E.  694;  Stevens  v.  Dill- 
man,  86  111.  233.  Minn.— King  v.  Car- 
roll-Porter Boiler  &  Tank  Co.,  74  Minn. 
470,  77  N.  W.  409.  Mo.— Gates  v.  Tus- 
ten,  89  Mo.  13,  14  S.  W.  827;  MeKit- 
trick  v.  Clemens,  52  Mo.  160;  Swartz 
v.  Biner,  66  Mo.  App.  476.  Okla. — Ter- 
ry v.  Parnell,  29  Okla.  846,  119  Pac. 
629. 

The  judgment  in  such  case  will  be  a 
complete  protection  to  the  garnishee. 
McKittrick  v.  Clemens,  52  Mo.  160; 
Sfwartz  v.  Biner,  66  Mo.  App.  476. 

Where  the  assignee  appears  and 
takes  leave  to  interplead,  and  then 
fails  to  do  so,  it  is  proper  to  render 
judgment  barring  his  claim.  Orvis  v. 
Elliott,   65   Mo.   App.   96. 

80.  See  the  statutes  of  the  various 
states. 
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81.  Ala. — Diamond  Rubber  Co.  v, 
Fourth  Nat.  Bank,  171  Ala.  420,  55 
So.  100;  Beynolds  v.  Collins,  78  Ala. 
94.  Ia»  —  Verified  petition.  Code, 
§3928.  Kan — Gen.  St.,  1909,  §5834 
Mich. — Nachtegall  v.  Eeilley,  165  Mich. 
347,  130  N.  W.  699.  Miss.— First  Nat 
Bank  v.  Fain  Grocery  Co.,  87  Miss.  503, 
40  So.  6,  verified.  Mo. — Gates  v.  Tus- 
ten,  80  Mo.  13,  14  S.  W.  827,  verified. 
Okla. — Comp.  Laws,  1909,  §5723. 

No  particular  form  or  nicety  of 
pleading  is  required.  Diamond  Eubber 
Co.  v.  Fourth  Nat.  Bank,  171  Ala.  420, 
55  So.  100. 

In  Diamond  Bubber  Co.  v.  Fourth 
Nat.  Bank,  171  Ala.  420,  55  So.  100, 
where  the  garnishee  admitted  an  in- 
debtedness for  the  purchase  money  of 
an  automobile,  it  was  held  that  a  claim 
by  a  third  party  alleging  that  it  owned 
the  automobile  and  claimed  either  it 
or  the  proceeds  of  its  sale  was  insuffi- 
cient, since  it  did  not  indicate  whether 
the  claimant  elected  to  claim  the  auto- 
mobile, in  which  case  it  would  have  no 
right  to  the  proceeds  of  the  sale  by 
the  defendant,  or  to  ratify  the  sale, 
and  since  it  could  not  do  both. 

Presumption  on  appeal  of  proper 
claim  and  issue  thereon.  Merrill  v. 
Vaughan,  118  Ala.  438,  24  So.  580; 
Winslow  v.  Bracken,  57  Ala.  368. 

Minnesota. — The  statute  does  not 
contemplate  the  serving  of  any  plead- 
ing by  the  plaintiff  in  the  first  instance 
against  the  claimant,  but  it  is  the 
place  of  the  latter  to  file  the  first 
pleading  in  the  nature  of  a  complaint 
in  intervention  setting  up  his  claim,  to 
which,  if  necessary,  the  plaintiff  may 
answer.  The  plaintiff  need  not  in  bis 
answer  to  the  claimant's  complaint,  al- 
lege that  he  is  a  creditor  of  the  de- 
fendant,   and    has    attached  the  prop- 
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the  direction  of  the  court.82  If  the  claimant's  allegations  are  not 
denied,  they  will  be  taken  as  true.83  The  claimant's  pleading  may  be 
amended.84 

b.  Questions  To  Be  Determined.  —  The  only  issues  are  those  be- 
tween the  plaintiff  and  the  claimant.85 

The  claimant  is  let  in  for  the  sole  purpose  of  establishing  his  title, 
if  he  can,  to  the  money  or  property  in  dispute,86  and  the  only  issue 
involved  is  as  to  the  ownership  of  the  property  or  funds  in  the  hands 
of  the  garnishee.87 

The  only  right  on  which  the  plaintiff  can  rely  is  that  acquired  by 
the  process  of  garnishment.88  The  issue  between  the  claimant  and  the 
plaintiff  is  collateral  to  the  suits  against  the  debtor  and  the  garnishee,83 


erty  by  garnishment.     Smith  v.   Bar- 
clay. 54  Minn.  47,  55  N.  W.  8Sff. 

82.  N.  H.  Pub.  St.,  1901,  c.  245,  §27. 

83.  Meadowcroft  v.  Agnew,  89  111. 
469;  Williams  v.  Vanmetre,  19  111.  293. 

84.  May  be  amended  in  the  circuit 
court  on  appeal  from  the  justice's 
court.  Citizens'  Bank  v.  Commercial 
Nat.  Bank  (Ark.),  155  S.  W.  102;  First 
Nat.  Bank  v.  Fain  Grocery  Co.,  87 
Miss.  503,  40  So.  6. 

85.  Lake  Park  State  Bank  v.  Rood 
Bros.,  152  Iowa  47,  131  N.  W.  55. 

The  garnishee  is  not  a  party  to  the 
proceedings  to  determine  the  rights  of 
the  claimant  (Lake  Park  State  Bank 
v.  Eood  Bros.,  152  Iowa  47,  131  N.  W. 
55),  and  is  not  directly  interested 
therein,  his  duty  heing  to  pay  the 
money  or  deliver  the  property  in  his 
hands  to  the  party  having  the  better 
right  to  it  as  determined  by  the  court. 
Partington  v.  F.  E.  Fleming  Com.  Co., 
94  Neb.  108,  142  N.  W.  297. 

The  principal  defendant  cannot  inter- 
pose a  set-off  or  counterclaim  against 
the  claimant.  Chapman  v.  Yancey,  173 
Mo.  App.  132,  155  S.  W.  1087. 

86.  111.— Buckingham  v.  Shoyer,  86 
HI.  App.  364.  Mass. — Butler  v.  But- 
ler, 162  Mass.  524,  39  N".  E.  182;  Moors 
v.  Goddard,  147  Mass.  287,  17  N.  E. 
532;  Clark  v.  Gardner,  123  Mass.  358. 
Minn.— Twohy  Merc.  Co.  v.  Melbye,  83 
Minn.  394,  86  N.  W.  411. 

87.  Ala.— G.  Ober  &  Sons  Co.  v.  Phil- 
lips-Burttoff  Mfg.  Co.,  145  Ala.  625, 
40  So.  278;  Winslow  v.  Bracken,  57 
Ala.  338.  Ark.-^Citizens '  Bank  «. 
Commercial  Nat.  Bank,  155  S.  W.  102. 
HI.— Buckingham  v.  Shoyer,  86  111.  App. 
364.  la.— Valley  Bank  v.  Wolf,  101 
Iowa  51,  69  N.  W.  1131.  Mass.— See 
Moors  v.  Goddard,  147  Mass.  287,  17  N. 
E.  532.     Minn— Twohy   Merc.   Co.   v. 


Melbye,  83  Minn.  394,  86  N.  W.  411. 
Mo.— Chapman  v.  Yancey,  173  Mo.  App. 
132,  155  S.  W.  1087. 

The  transferee  must  establish  the 
validity  of  the  transfer  under  which 
he  claims,  its  consideration  and  that 
it  was  made  before  the  service  of  pro- 
cess of  garnishment.  Winslow  V. 
Bracken,  57  Ala.  368. 

The  question  whether  there  has  been 
a  fraudulent  transfer  of  property  may 
be  investigated.  Holmes  Organ  Co.  v. 
Petitt,  34  Mo.  App.   536. 

The  statute  is  broad  enough  to  per- 
mit the  claimant  to  show  title  in  any 
way  that  he  can  "no  matter  how  it 
may  have  arisen  or  in  what  form  it 
may  be  presented,  provided  it  is  such 
as  the  law  will  uphold."  Parker  v. 
Wright,   66   Me.   392. 

He  cannot  show  that  there  were  no 
goods,  effects  or  credits  in  the  hands 
of  the  trustee  at  the  time  of  the  serv- 
ice of  the  writ  upon  him  since  evi- 
dence to  that  effect  would  in  effect 
prove  the  claimant  out  of  court.  Moors 
v.  Goddard,  147  Mass.  287,  17  N.  E. 
532;   Clark  v.   Gardner,   123   Mass.  358. 

The  claimant  must  rely  on  the 
strength  of  his  own  title,  and  the 
burden  is  on  him  to  establish  that  it 
is  superior  to  that  of  the  plaintiff. 
Terry  v.  Parnell,  29  Okla.  846,  119  Pac. 
629.  It  is  not  permissible  for  him  to 
show  that  the  right  and  title  to  the 
claim  is  in  another  person  than  him- 
self. Wlinslow  v.  Bracken,  57  Ala. 
368. 

88.  Winslow  v.  Bracken,  57  Ala. 
368. 

He  cannot  set  up  any  rights  acquired 
from  the  debtor  by  contract.  Winslow 
v.  Bracken,  57  Ala.  368. 

89.  Merrill  &  Bridges  v,  Vaughan, 
118  Ala.   438,  24  So.   580;   Winslow  v. 
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and  does  not  involve  an  inquiry  into  the  regularity  of  either  of  those 
suits.90 

Ordinarily  the  claimant  cannot  take  advantage  of  any  mere  defects 
or  irregularities  in  the  garnishment  proceedings,91  though  it  has  been 
held  that  he  may  show  that  such  proceedings  are  void,92  or  that  the 
fund  due  the  principal  defendant  is  not  subject  to  garnishment.88 
By  statute  in  some  states,  however,  a  claimant  may  make  any  defense 
which  the  garnishee  might  have  made.94  In  some  jurisdictions  the  an- 
swer of  the  garnishee  is  conclusive  on  the  claimant  and  the  latter  may 
not  contradict  it,95  though  he  may  allege  and  prove  any  facts  which 
have  not  been  stated  or  denied  by  the  garnishee.96 

c.  Trial  Practice.  —  The  manner  of  trying  the  issue  between  the 
plaintiff  and  the  garnishee  depends  entirely  on  the  statutes  of  the 
various  states.97     The  entry  of  judgment  against  the  garnishee  is 


Bracken,  57  Ala.  368;  Florida,  C.  &  P. 
R.  Co.  v.  Oarstens,  48  Fla.  72,  37  So. 
566. 

90.  Merrill  &  Bridges  v.  "Vaughan, 
118  Ala.  438,  24  So.  580;  Winslow  v. 
Bracken,  57  Ala.  368;  Cross  v.  Brown, 
Steese  &  Clark,  19  R.  I.  220,  240,  33 
Atl.  147. 

The  claimant  cannot  object  to  the 
action  of  the  court  in  setting  aside  a 
judgment  against  the  garnishee  and 
the  defendant  before  he  became  a  party 
to  the  proceedings.  'Southern  R.  Co.  v. 
Funke,  152  Ala.  513,  44  So.  397. 

91.  Merrill  &  Bridges  v.  Vaughan, 
118  Ala.  438,  24  So.  580;  Reynolds  v. 
Collins,  78  Ala.  94  Winslow  v.  Bracken, 
57  Ala.  368. 

He  cannot  object  to  an  amendment 
by  plaintiff  in  attachment  changing 
the  form  of  his  action  from  tort  to 
assumpsit.  May  v.  Disconto  Gesell- 
schaft,  211  111.  310,  71  N.  E.  1001. 

92.  Merrill  v.  Vaughan,  118  Ala. 
438,  24  So.  580;  Winslow  v.  Bracken,  57 
Ala.  368. 

93.  Because  it  is  a  claim  for  unliq- 
uidated damages.  Wilde  v.  Mahaney, 
183  Mass.  455,  67  N.  E.  337,  62  L.  R.  A. 
813. 

94.  Kan.— Gen.  St.,  1909,  §5834. 
Mich.— Comp.  Laws,  §10,627.  Okla. 
Comp.  Laws,  1909,   §5723. 

95.  Mass.  Rev.  Laws,  c.  189,  §32; 
Sheehan  v.  Marston,  132  Mass.   161. 

96.  People  i».  Stitt,  7  111.  App. 
294;  Hubbard  v.  Lamburn,  194  Mass. 
398,  8  N.  E.  459;  Butler  v.  Butler,  162 
Mass.  524,  39  N.  E.  182. 

Where  the  answer  admits  that  the 
trustee  owes  the  principal  defendant 
a  certain  sum,  the  claimant  may  show 
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that  the  defendant  acted  for  him  and 
as  his  agent  in  the  transaction  out  of 
which  such  indebtedness  arose.  Shee- 
han v.  Marston,  132  Mass.  161.  He 
cannot  show  that  nothing  was  due  from 
the  trustee  to  the  principal  defendant. 
Butler  v.  Butler,  162  Mass.  524,  39 
N.  E.  182. 

97.  See  the  statutes  of  the  various 
states,  and  Nachtegall  v.  Reilley,  165 
Mieh.  347,  130  N.  W.  699. 

The  issue  is  properly  triable  by  jury. 
Maze  v.  Griffin,  65  Mo.  App.  377. 

In  Smith  v.  Barclay,  54  Minn.  47,  55 
N.  W.  #27,  it  was  held  that,  even  if  the 
claimants  were  entitled  as  a  matter 
of  right  to  a  jury  trial,  they  had  waived 
it  by  acquiescing  in  a  trial  by  the 
court. 

The  burden  is  upon  the  claimant  to 
plead  and  prove  his  right  to  the  fund. 
HI. — See  Ghott  v.  Tivoli  Amusement 
Co.,  82  HI.  App.  244.  Minn.— Conroy 
v.  Ferree,  68  Minn.  325,  71  N.  W.  383; 
Smith  v.  Barclay,  54  Minn.  47,  55  N. 
W.  827.  Neb.— Racek  v.  First  Nat. 
Bank,  62  Neb.  669,  87  N.  W.  542.  Wis. 
Kindinger  v.  Behnke,  150  Wis.  557,  137 
N.  W.  777. 

See  also  2  Encyclopedia  op  Evi- 
dence 82,  et  seq.,  and  Third  Biennial 
Supp.  197. 

The  trustee's  or  garnishee's  answers 
to  interrogatories  are  admissible  in 
evidence  (Hubbard  v.  Lamburn,  194 
Mass.  398,  80  N.  E.  459),  in  behalf 
of  the  claimant.  Bradley  v.  Thome, 
67  Minn.  281,  69  N.  W.  909. 

"A  claimant  should  make  full,  true 
and  explicit  answers  to  all  questions 
propounded  to  him  in  relation  to  the 
indebtedness  to  him  of  the  principal 
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never  essential  to  the  protection  of  the  rights  of  the  claimant.08 
d.  Judgment.  —  In  some  states,  on  trial  of  a  claim  by  a  third  per- 
son, if  the  issue  is  found  for  the  plaintiff,  judgment  must  be  rendered 
against  the  garnishee  on  his  answer."  If  found  for  the  claimant,  the 
garnishee  must  be  discharged.1  Generally  a  finding  in  favor  of  the 
claimant  merely  ascertains  that  his  rights  are  superior  to  those  of  the 
plaintiff  under  his  garnishment,2  and  does  not  authorize  a  judgment 
for  the  claimant  against  the  garnishee  for  the  property  or  indebted- 
ness garnished,3  the  only  proper  judgment  under  such  circumstances 
being  one  in  his  favor  for  costs.4  In  some  states,  however,  a  contrary 
rule  prevails,  and  he  may  have  judgment  declaring  him  to  be  the  owner 
of  the  money  or  property  and  directing  the  garnishee  to  pay  or  deliver 
the  same  to  him.5  Judgment  may  not  be  rendered  against  the  claim- 
ant for  the  value  of  or  return  of  property  of  the  principal  defendant 
in  his  possession.6 


defendant."  Sullivan  i>.  Greene,  92 
Me.  102,  42  Atl.  320.  To  the  same  ef- 
fect Thompson  V.  Seed,  77  Me.  425. 

98.  Lake  Park  State  Bank  v.  Rood 
Bros.,  152  Iowa  47,  131  N.  W.  55. 

99.  See  the  statutes  of  the  various 
states, 

1.  See  the  statutes  of  the  various 
states,  and"  the  folio-wing:  G.  Ober  & 
Sons  Oo.  v.  Phillips-Bui-ttoff  Mfg.  Co, 
145  Ala.  625,  40  So.  278;  Wialcott  v. 
Bichman,  94  Me.  364,  47  Atl.  901,  So 
Am.  St.  Eep.  421. 

Where  there  is  a  finding  against  the 
plaintiff,  he  cannot  complain  of  errors 
in  the  form  of  the  judgment.  G.  Obel 
&  Sons  Co.  v.  Phillips-Burttoff  Mfg.  Co., 
145  Ala.  625,  40  So.  278. 

2.  Florida,  C.  &  P.  B.  Co.  v.  Car- 
stens,  48  Pla.  72,  37  So.  566;  Lake  Park 
State  Bank  v.  Eood  Bros.,  152  Iowa 
47,  131  N.  W.  55. 

The  appropriate  entry  in  such  ease  is 
the  release  of  the  property  from  the 
levy,  or  the  declaration  that  the  in- 
tervener's lien  is  superior  to  that  of 
the  plaintiff.  Lake  Park  State  Bank 
p.  Eood  Bros.,  152  Iowa  47,  131  N.  W. 
55. 

3.  Fla.— Florida,  C.  &  P.  R.  Co.  v. 
Carstens,  48  Fla.  72,  37  So.  566.  I1L 
Buckingham  v.  Shoyer,  86  111.  App.  364. 
la.— Lake  Park  State  Bank  v.  Eood 
Bros.,  152  Iowa  47,  131  N.  W.  55. 

A  judgment  undertaking  to  adjudi- 
cate between  the  intervener  and  the 
garnishee  is  void.  Lake  Park  State 
Bank  v.  Eood  Bros.,  1512  Iowa  47,  131 
N.  W.  55. 

'He  can  have  no   judgment   in   his 
<wn  favor,  except  in  toe  matter  of 


costs,  against  either  plaintiff,  defend- 
ant, or  trustee."  Moors  v.  Goddard, 
147  Mass.  387,  17  N.  E.  532. 

"Where  no  fund  is  held  under  the 
trustee  writ,  no  judgment  can  be  en- 
tered directing  the  trustee  to  pay  the 
fund  to  the  claimant.  In  such  a  case 
he  is  entitled  to  no  more  than  his 
costs."  Wilde  v.  Mahaney,  183  Mass. 
455,  67  N.  E.  337,  62  L.  E.  A.  813. 

But  an  unsuccessful  plaintiff  cannot 
complain  that  judgment  was  improperly 
rendered  in  favor  of  the  intervener  and 
against  the  garnishee.  Sturtevant  Co. 
i:  Bonn  Sash  &  Door  Co.,  59  Neb.  82, 
80  N.  W.  273. 

i.  Buckingham  v.  Shoyer,  86  111. 
App.  364;  Wilde  v.  Mahaney,  183  Mass. 
455,  67  N.  E.  33?,  62  L.  E.  A.  813; 
Moors  v.  Goddard,  147  Mass.  287,  17 
N.  E.  532. 

A  successful  intervener  is  not  enti- 
tled to  recover  interest  against  the 
plaintiff  where  the  fund  was  never  in 
the  plaintiff's  hands.  Sturtevant  Co. 
v.  Bohn  Sash  &  Door  Co.,  59  Neb.  82, 
80  N.  W.  273. 

5.  Ark. — Citizens'  Bank  v.  Commer- 
cial Nat.  Bank,  155  S.  W.  102.  Minn. 
Twohy  Mercantile  Co.  v.  Melbye,  83 
Minn.  394,  86  N.  W.  411.  Miss.— Code, 
190'6,   §2352. 

But  judgment  cannot  be  rendered 
for  or  against  either  of  the  parties  to 
the  issue  for  damages  for  preventing 
the  money  from  being  paid  to  the  other 
pending  the  litigation.  Twohy  Merc. 
Co.  v.  Melbye,  88  Minn.  394,  86  N.  W. 
411. 

6.  Lake  Park  iState  Bank  v.  Eood 
Brgs.,  152  Iowa  47,  131  N.  W.  55;  Vol- 
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Conclusiveness  of  Judgment The    judgment    is    conclusive    on    the 

claimant7  and  the  other  parties  thereto,8  as  to  the  ownership  of  the 
property  or  fund,  and  precludes  the  claimant  from  again  litigating  his 
right  to  the  fund  in  a  separate  suit.9 

6.  Relation  of  Claim  Proceedings  to  Garnishment  Proceedings. 
Generally  the  proceedings  against  the  garnishee  will  be  suspended 
until  the  claim  is  determined  or  the  claimant  is  summoned  and  fails 
to  appear  within  the  prescribed  time,10  and  in  the  meantime  no  judg- 
ment can  properly  be  rendered  against  the  garnishee.11 

Effect  on  Issues  as  Between  Plaintiff  and  Garnishee.  —  The  admission  of 
a  claimant  as  a  party  does  not  alter  the  issue  as  between  the  plaintiff 
and  the  garnishee.12  The  garnishee  will  be  discharged  if  the  property 
in  his  hands  is  shown  to  be  that  of  the  claimant  and  not  of  the  prin- 
cipal defendant,  though  the  claimant  does  not  appear.13 


ley  Bank  v.  Wolf,  101  Iowa  51,  69 
N.  "W.   1131. 

7.  111.— Stevens  v.  Dillman,  86  111. 
233.  Minn. — King  <v.  'Oarroll-Porter 
Boiler  &  Tank  Co.,  74  Minn.  470,  77 
N.  W.  409.  R.  I. — Providence  Inst, 
for  Sav.  v.  Barr,  17  B.  I.  131,  20  Atl. 
245;  Barr  v.  Carpenter,  16  B.  I.  724, 
19   Atl.  292. 

Conclusive  as  to  claimants  who  fail 
to  appear  after  service  of  a  proper 
statutory  notice  requiring  them  to  do 
so.     See  supra,  X,  G,  4. 

If  the  assignee  is  brought  in,  the 
judgment  will  bind  him  and  protect 
the  claimant.  Groschke  v.  Barden- 
heimer,  15  Mo.  App.  353. 

If  the  court  errs  in  its  rulings  on 
questions  of  law,  the  remedy  is  by  ex- 
ception or  petition  for  a  new  trial.  If 
no  exception  is  taken  the  claimant 
cannot  thereafter  enjoin  the  enforce- 
ment of  the  judgment.  If  the  court  re- 
fuses to  recognize  or  hear  claimants  as 
parties,  in  such  manner  as  to  preclude 
exception,  mandamus  is  the  proper  rem- 
edy. Barr  v.  Carpenter,  16  B.  I.  724, 
19  Atl.   392. 

8.  Bock  Island  Lumber  &  Mtfg.  Co. 
v.  Fourth  Nat.  Bank,  63  Kan.  768,  66 
Pac.  1024.  But  see  Fry  v.  Badzinski, 
219   111.   5&6,   76   N.   E.   694. 

9.  Ala. — Southern  B.  Co.  *.  Funke, 
152  Ala.  513,  44  So.  397.  HI.— Vand- 
olah  v.  Kanouse,  15  111.  App.  454.  Mo. 
Bichardson  v.  Jones,  16  Mo.  177. 

10.  Security  Loan  Assn.  v.  Weems, 
69  Ala.  584;  Kellogg  v.  "Waite,  93 
Mass.  501. 

It  is  error  to  force  the  parties  to 
trial  until  such  persons  are  properly 
brought  before  the  court.  Chott  v. 
Tivoli  Amusement  Co.,  82-  111.  App.  244. 
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Though  the  garnishee  pays  to  tho 
plaintiff  the  money  or  debt  pending  the 
determination  of  the  dssue,  upon  a 
verdict  in  favor  of  the  claimant  plain- 
tiff may  be  ordered  to  pay  the  money 
into  court.  But  the  court  cannot  order 
the  money  to  be  paid  to  the  claimant. 
Buckingham  f.  Shoyer,  86  111.  App.  364 

11.  Ala. — Donald  v.  Nelson,  95  Ala, 
111,  10  So.  317;  Marston  v.  Carr,  16  Ala. 
325.  111.— Pry  v.  Badzinski,  219  111. 
526,  76  N.  E.  694;  Siegel  v.  Moses,  159 
111.  App.  624.  Me.— Burnell  v.  Weld, 
59  Me.  423.  Mo.— Bev.  St.,  1909,  §2421. 
Chapman  v.  Yancey,  173  Mo.  App.  132, 
155  S.  W.  1087;  Groschke  17.  Barden- 
heimer,  15  Mo.  App.  353. 

Notwithstanding  judgment  against 
the  garnishee  pending  an  interpleader, 
the  money  or  property  garnished  re- 
mains in  the  custody  of  the  law  until 
the  issue  thereby  raised  is  disposed  of. 
Buckingham  v.  Shoyer,  86  111.  App.  364. 

12.  Corning  v.  Eecords,  69  N.  H. 
390,  397,  46  Atl.  462,  76  Am.  St.  Eep. 
178;  Cram  v.  Shackleton,  64  N.  H.  44, 
5  Atl.  715. 

The  sole  question  involved  as  be- 
tween them  is  still  whether  the  prop- 
erty in  the  "hands  of  the  garnishee  is 
that  of  the  defendant  (Corning  v.  Rec- 
ords,  69   N.   H.   390,   397,  46  Atl.  462, 

76  Am.  St.  Eep.  178.  See  also  White  v. 
Fernald-Woodward  Co.,  75  N.  H.  504, 

77  Atl.  401),  and  if  it  is  shown  that  it 
does  not  belong  to  him,  the  garnishee 
will  be  discharged  without  considering 
the  claimant's  title.  Corning  v.  Rec- 
ords, supra;  Bice  v.  Lyndeborough 
Glass  Co.,  60   N.  H.  195. 

13.  Corning  v.  Becords,  69  N.  H. 
3S0,  397,  46  Atl.  462,  76  Am.  St.  Eep. 
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H.  Discharge  op  Garnishee  by  Bond  or  Payment  Pending  Pro- 
ceedings. —  1.  By  Bond.  —  a.  Generally.  —  In  many  states  the  de- 
fendant may  procure  a  dissolution  of  the  garnishment  by  giving  a  bond14 
payable  to  the  plaintiff15  or  to  the  officer  who  served  the  writ.16  The 
giving  of  a  bond  to  discharge  an  attachment  ordinarily  discharges  the 
liability  of  a  garnishee  summoned  in  the  attachment  proceedings.17 

The  amount  and  conditions  of  the  bond,18  and  the  number  and  quali- 
fications of  the  sureties  required,19  depend  on  the  various  statutes. 
Generally  it  must  be  conditioned  to  pay  the  amount  for  which  the  gar- 
nishee may  be  found  indebted  or  liable  to  the  principal  defendant,20 
or  to  pay  such  judgment  as  may  be  rendered  or  ascertained  to  exist 


178;  Cram  v.  Shackelton,  64  N.  H.  44, 
5  Atl.  715. 

A  trustee  can  defend  upon  the  ground 
of  rights  acquired  by  an  assignee  who 
does  not  appear.  Hawley  v.  Hurd,  72 
Vt.  122,  47  Atl.  4)1,  82  Am.  St.  Rep. 
922,  52  L.  E.  A.  195. 

Sight  of  garnishee  to  show  third 
party's  ownership  of  the  debt  or  prop- 
erty garnished,  see  supra,  X,  B,  1. 

14.  See  the  statutes  of  the  various 
states,  and  Moore'  v.  Allen,  55  Ga.  67; 
Drought  v.  Poage,  3  Ga.  App.  178,  59 
S.  E.  728;  Tilliaghast  v.  Johnson,  34  E. 
1. 186,  82  Atl.  7*8;  Bedard  v.  Mahoney, 
30  E.  I.  469,  76  Atl.  113,  136  Am.  St. 
Eep.  965.  See  Santee  River  Co.  v.  Web- 
ster, 23  E.  I.  599,  51  Atl.  218;  Stone  v. 
Peoples  ®av.  Bank,  20  E.  I.  427,  39  Atl. 
758. 

The  agent  of  a  foreign  corporation 
may  procure  a  discharge  of  a  garnish- 
ment by  giving  a  bond.  Turner's 
Chapel  v.  Lord  Lumb.  Co.,  121  Ga. 
376,  49  S.  E.  272. 

The  act  relating  to  bonds  to  release 
attachments  applies  in  garnishment 
proceedings.    la. — Woodward  v.  Adams, 

9  Iowa  474.     La. — Lecesne   v.  Cottin, 

10  Mart.  174.  Nev.— Goldfield-Mohawk 
Min.  Co.  v.  Frances-Mohawk  Min.  & 
Leasing  Co.,  31  Nev.  348,  102  Pae.  963. 

But  the  provisions  of  Code  1910,  §§122, 
123,  authorizing  the  defendant  to  re- 
lease "any  property  in  the  hands  of 
the  sheriff  by  virtue  of  any  writ  of 
attachment"  by  executing  an  under- 
taking, do  not  apply  to  money  in  the 
hands  of  a  garnishee.  Abbott  v.  Will- 
jams,  15  Colo.  512;  8ehradsky  v.  Dun- 
Wee,  9  Colo.  App.  394,  48  Pac.  666. 
See  also  Henry  v.  Gold  Park  Min.  Co., 
10  Fed.  11,  3  McCrary  390. 

15.  See  the  statutes  and  Stone  v. 
Peoples  Sav.  Bank,  20  R.  I.  427,  39 
Atl,  /53. 


16.  See  the  statutes,  and  Jackson's 
Appeal,  2  Grant  (Pa.),  407;  Santee 
River  Co.  v.  Webster,  33  E.  I.  599,  51 
Atl.  218. 

17.  Kan.  Gen.  St.,  1909,  §5794; 
Washer  v.  Campbell,  40  Kan.  398,  19 
Pac.  858.  See  Goldfield-Mohawk  Min. 
Co.  v.  Prances-Mohawk  Min.  &  L.  Co., 
31  Nev.  348,  102  Pae.  963. 

For  matters  relating  to  bonds  to  dis- 
charge attachments  generally,  see  the 
title    "  Attachment. ' ' 

18.  See  the  statutes  of  the  various 
states,  and  Atwood  "v.  West  Roxbury 
Co-operative  Bank,  156  Mass.  166,  30 
N.  E.  558,  amount. 

19.  See  the  statutes. 

20.  Garden  v.  Crutchfield,  112  Ga. 
274,  37  S.  E.  368;  Drought  v.  Poage,  3 
Ga.  App.  178,  59  6.  E.  728;  Modern 
Dairy  &  Creamery  Co.  1>.  Blanke  & 
Hauk  Supply  Co.  (Tex.  Civ.  App.),  116 
S.  W.  154. 

The  statute  of  Georgia,  "must  be 
taken  to  mean  for  the  payment  of  such 
a  judgment  as  could  have  been  ren- 
dered against  the  garnishee  if  the  bond 
had  not  been  given."  Klipstein  &  Co. 
v.  Allen-Miles  Co.,  136  Fed.  385,  69 
C.  C.  A.  229. 

It  is  conditioned  to  pay  the  judg- 
ment rendered  on  the  garnishment  pro- 
ceedings, and  not  the  judgment  ren- 
dered in  the  main  suit.  Seaboard  Air- 
Line  E.  v.  Hutchinson,  4  Ga.  App.  526, 
62  S.  E.  97. 

Such  a  bond  is  not  converted  into  a 
claimant's  bond  because  it  recites  that 
it  is  given  by  the  defendant  "for  the 
use  of"  a  third  person,  but  the  quoted 
words  merely  indicate  that  the  inter- 
ests of  the  defendant  and  the  usee  are 
identical.  Drought  v.  Poage,  3  Ga.  App. 
178,  59  S.  E.  728. 
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in  favor  of  the  plaintiff  and  against  the  defendant  in   the   cause.21 
Constauction  of  Bond  and  Statutes.  — ■  Generally      both      the      statute 
authorizing  the  giving  of  a  bond,22  and  bonds  given  pursuant  thereto,23 
will  be  liberally  construed. 

b.  Effect  of  Bond.  —  The  effect  of  the  bond  is  to  release  the  lien 
acquired  by  the  service  of  the  process  of  garnishment24  and  to  discharge 
the  garnishee  from  any  further  liability  by  reason  thereof,25  and  no 
judgment  can  thereafter  be  rendered  against  him.26  The  defendant 
is  entitled  to  the  possession  of  the  fund  in  the  hands  of  the  garnishee,27 
and  may  compel  him  to  pay  it  over.28  The  effect  of  the  bond  on  the 
further  proceedings  in  the  case  depends  largely  upon  the  provisions  of 
the  statute  and  the  condition  in  the  bond.29    Under  some  statutes  the 


21.  See  the  statutes,  and  Ga. — Tur- 
ner's Chapel  "V.  Lord  Lumber  Co.,  121 
Ga.  376,  49  S.  E.  272,  garnishment  on 
attachment.  Ohio. — American  Cigar 
Co.  v.  Mayer,  68  Ohio  St.  623,  67  N.  E. 
1063.  Wis.— Sutro  v.  Bigelow,  31  Wis. 
527. 

That,  after  the  undertaking  is  made 
and  filed,  the  original  action  is  discon- 
tinued as  to  one  of  the  principal  de- 
fendants does  not  release  the  obligors 
on  the  undertaking  where  judgment  is 
rendered  against  the  other  defendant. 
Sutro  v.  Bigelow,  31  Wis.  527. 

In  an  action  upon  such  a  bond,  the 
obligors  are  estopped  to  assert  that  the 
admission  therein  that  the  plaintiff  had 
garnished  the  money,  property,  and  ef- 
fects of  the  defendant  in  the  hands 
of  the  garnishee  was  wholly  false,  and 
that  the  garnishee  in  fact  had  no  such 
money,  property,  or  effects  in  its  hands. 
Greengard  v.  Fretz,  64  Minn.  10,  65 
N..W.  949. 

22.  Balkum  v.  Strauss,  100  Ala.  207, 
14  So.  53;  Sutro  v.  Bigelow,  31  Wis. 
527. 

23.  Sutro  <o.  Bigelow,  31  Wis.  527. 
The  'bond  is  subject  to  the  provisions 

of  law  in  reference  to  the  conduct  of 
the  action  which  were  in  force  at  the 
time  it  was  given,  and  they  are  to  be 
considered  in  determining  the  scope 
and  effect  of  the  obligation  thereby  as- 
sumed. Bedard  v.  Mahoney,  30  B.  I. 
469,  76  Atl.  113,  113  Am.  St.  Rep.  965, 
holding  that,  in  view  of  the  statutory 
provisions  in  relation  to  change  and 
substitution  of  parties,  the  sureties  on 
such  a  bond  were  not  discharged  by 
changes  in  the  parties  defendant. 

24.  See  the  statutes,  and  Ala. 
Balkum  V  Strauss,  100  Ala.  207,  14 
Sq,  53.  Minn. — Greengard  v.  Fretz, 
U  Minn.  10,  65   JT,  W,  949,     R,  I, 
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Stone  «.  People's  Sav.  Bank,  20  E.  I. 
427,  39  Atl.   763. 

25.  Myers  v.  Smith,  29  Ohio  St.  120; 
Modern  Dairy  &  Creamery  Co.  v. 
Blanke  &  Hauk  Supply  Co.  (Tex.  Civl 
App.),  116  S.  W.  154. 

A  bond  given  by  one  only  of  several 
defendants,  conditioned  only  to  pay  to 
the  plaintiff  the  amount  that  might  he 
recovered  against  him  alone,  does  not 
discharge  the  garnishee  from  liability 
on  account  of  money  or  ^property  in  his 
possession  belonging  to;  the  other  de- 
fendants. Logan  v.  Goodwin,  104  Fed. 
490,  43   C.  C.  A.  658. 

26.  Collins  v.  Baldwin,  109  Ala.  402, 
19  So.  862 ;  Guilford  *.  Beeves,  103  Ala. 
301,  13  So.  661;  Modern  Dairy  & 
Creamery  Co.  v.  Blanke  &  Hauk  Sup- 
ply Co.  (Tex.  Civ.  App.),  116  S.  W. 
154. 

Judgment  may  be  rendered  on  the 
bond  after  judgment  has  ibeen  rendered 
against  the  defendant  in  the  principal 
suit.  It  is  not  necessary  or  proper  to 
first  render  judgment  against  the  gar- 
nishee. Balkum  v.  Strauss,  100  Ala. 
207,  14  So.  53. 

27.  Modern  Dairy  &  Creamery  Co. 
v.  Blanke  &  Hauk  Supply  Co.  (Tex.  Civ. 
App.),  116  S.  W.  154. 

The  garnishee  cannot  relieve  himself 
from  liability  by  paying  the  same  into 
court.  Turner's  Chapel  v.  Lord  Lumfo. 
Co.,  121  Ga.  376,  49  S.  E.  272. 

28.  Turner's  Chapel  v.  Lord  Lum- 
ber Co.,  121  Ga.  376,  49  S.  E.  272;  Mod- 
ern Dairy  &  Creamery  Co.  <o.  Blanke  & 
Hauk  Supply  Co.  (Tex.  Civ.  App.),  1" 
S.  W.  154. 

29.  As  to  the  condition  in  the  bona 
see  the  statutes,  and  supra,  X,  H,  l._ 

Defendant  cannot  move  to  dismiss 
the  proceedings  on  the  ground  that  he 
is  the  owner  of  property  subject  to 
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defendant  and  his  sureties  take  the  place  of  the  garnishee,30  and  become 
liable  to  the  same  extent  and  under  the  same  circumstances  as  he 
would  have  been  had  no  bond  been  given.31  The  defendant  may  still 
contend  that  the  fund  is  not  subject  to  garnishment,32  or  is  exempt.33 
The  garnishee  is  required  to  answer,34  and  the  cause  proceeds  and  is 
determined  as  if  no  bond  had  been  given.35 

c.  Enforcement  of  Bond.  —  Though  the  statute  does  not  authorize 
the  giving  of  a  bond,  if  defendant  by  giving  a  bond  obtains  from  the 
garnishee  the  fund  garnished,  neither  he  nor  his  sureties  can  ques- 
tion the  validity  of  the  bond.36  But  a  bond  valid  merely  as  a  common 
law  obligation  can  be  enforced  only  by  a  separate  suit  against  the 
obligors.37  The  mere  fact,  however,  that  a  statutory  bond  is  enforce- 
able by  a  summary  method  does  not  of  itself  prevent  recourse  to  a 
common  law  action  for  its.  enforcement.38  The  enforcement  of  a  statu- 
tory bond  depends  upon  its  conditions  and  the  provisions    of    the 


execution  sufficient  to  satisfy  the  plain- 
tiff's claim.  Thoen  v.  Hamstrom,  98 
Wis.  231,  73  N.  W.  1011. 

30.  Ala.— Collins  v.  Baldwin,  109 
Ala.  402,  19  So.  862.  Ohio. — Myers  v. 
Smith,  29  Ohio  St.  120.  Tex. — Modem 
Dairy  &  Creamery  Co.  v.  Blanke  &  Hauk 
Supply  Co.  (Tex.  Civ.  App.),  116  S.  W. 
154.  Wis.— Sutro  v.  Bigelow,  31  Wis. 
527.  - 

In  Texas  the  statute  provides  that  a 
defendant  who  has  given  bond  may 
make  any  defense  which  the  garnishee 
could  make.  City  of  Dallas  v.  Western 
Elec.  Co.,  83  Tex.  243,  18  S.  W.  552. 

31.  Sutro  v.  Bigelow,  31  Wis.  527. 

32.  Born  v.  Williams,  81  Ga.  796,  7 
S.  E.  868. 

33.  Skews  v.  Vancleave,  119  Ala. 
418,  24  So.  850;  Garden  v.  Crutehfield, 
112  Ga.  274,  37  S.  E.  368. 

34.  Ala.— Code,  1907,  §4312;  Garden 
v.  Crutehfield,  112  Ga.  374,  37  S.  E. 
368.  i 

"The  answer  of  the  garnishee  in 
such  a  case  is  required  simply  fbr_the 
purpose  of  giving  the  court  informa- 
tion as  to  what  fund  or  property  he 
Jas  in  his  hands  belonging  to  the  de- 
fendant, in  order  that  it  may  be  deter- 
mined whether  the  fund  or  property  is 
Bnbject  to  the  process  of  garnishment, 
and  thus  give  the  court  authority  for 
entering  judgment  against  the  defend- 
ant and  the  snreties  on  the  dissolu- 
tion bond."  Garden  v.  C-Tutchfield,  112 
&a.  274,  37  S.  E.  368. 

The  remedy  for  his  refusal  to  an- 
«*«■  is  now  a  judgment  by  default 
against  him,  though  formerly  the  only 
Jemedy  was  by  contempt  proceedings, 


Garden  <v.  'Crutehfield,  112  Ga.  274,  37 
S.  E.  368. 

35.  Collins  *.  Baldwin,  109  Ala.  402, 
19  So.  862.- 

The  answer  may  be  traversed  (Gard- 
en v.  Crutehfield,  112  Ga.  274,  37  S.  E. 
368);  and  the  garnishee  may  suggest 
that  third  persons  claim  an  interest  in 
the  money  or  property  in  his  hands  or 
the  debt  due  the  defendant,  in  which 
case  an  issue  must  be  made  up  and  the 
claim  tried  as  in  other  cases.  Collins 
v.  Baldwin,  109  Ala.  402,  19  So.  862; 
Guilford  v.  Beeves  &  Co.,  103  Ala.  301, 
15   So.   661. 

36.  Abbott  v.  Williams,  15  Colo. 
512,  25  Pac.  450;  Schradsky  v.  Dunklee, 
9  Colo.  App.  394,  48  Pac.  666.  ' 

It  is  the  giving  of  the  obligation 
which  procures  the  release  of  the 
money,  and  it  is  immaterial  in  what 
manner  the  garnishee  receives  notice 
that  he  is  at  liberty  to  pay  over  the 
money  to  the  defendant.  Though  a 
written  release  is  given,  it  is  not  neces- 
sary to  offer  it  in  evidence  in  an  action 
on  the  undertaking.  Schradsky  <o. 
Dunklee,  9  Colo.  App.  394,  48  Pac. 
666. 

As  to  whether  a  bond  not  in  the 
terms  prescribed  by  the  statute  is 
good  as  a  common-law  obligation  see 
Linder  v.  Benson  &  Co.,  78  Ga.  116. 

37.  In  such  a  suit  the  fact  that 
the  effects  in  the  garnishee's  hands  are 
exempt  from  the  debts  of  the  defend- 
ant may  be  interposed  as  a  defense. 
Linder  i.  Benson  &  Co.,  78  Ga.  116. 

38.  Jaffe  a.  Fidelity  &  Deposit  Co., 
7  Ala.  App.  206,  60  So.  966. 

An  averment  that  the  principal  de< 
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statutes.39  Provision  is  sometimes  made  for  the  entry  of  judgment 
on  the  bond40  when  an  indebtedness  on  the  part  of  the  garnishee  sub- 
ject to  garnishment  has  been  established.41  If  conditioned  to  pay  the 
amount  for  which  the  garnishee  is  found  to  be  indebted  or  liable  to 
the  defendant,  the  bond  stands  in  the  place  and  stead  of  the  gar- 
nishee, and  no  judgment  can  be  rendered  upon  it  unless  and  until  the 
plaintiff  would  have  been  entitled  to  judgment  against  the  garnishee 
if  no  bond  had  been  given.42  Hence  judgment  cannot  be  rendered  on 
the  bond  where  the  garnishee,43  or  the  fund  or  property  in  his  hands,44 
is  found  to  be  exempt,  or  where  the  garnishment  proceedings  have  been 


fendant  caused  the  undertaking  "to 
be  entered  into,"  followed  by  a  copy 
of  the  instrument  purportirg  to  be 
executed  by  the  defendants  in  the  ac- 
tion on  the  bond  is  equivalent  to  an 
allegation  that  the  latter  executed  it. 
Sutro  v.  Bigelow,   31  Wis.  527. 

In  an  action  on  the  bond  the  burden 
is  on  the  defendant  to  identify  the 
indebtedness  or  property  impounded  by 
the  garnishment.  Otherwise  he  will  be 
held  liable  for  the  full  amount  of  the 
judgment.  Greengard  V.  Fretz,  64 
Minn.  10,  65  N.  W.  949. 

39.  See  the  statutes,  and  supra,  X, 
H,  1,  a. 

40.  Garden  v.  Crutchfield,  112  Ga. 
274,  37  S.  E.  368. 

No  notice  is  required  to  be  given 
either  to  the  principal  or  the  security 
when  judgment  is  rendered  on  the  bond. 
Smith  v.  Kennedy,  125  Ga.  830,  54  S. 
E.   731. 

Where  there  are  other  prior  garnish- 
ments, and  the  admitted  indebtedness 
is  not  sufficient  to  satisfy  the  demands 
of  all  the  plaintiffs,  the  cause  should 
stand  over  until  the  amount  of  the 
prior  demands  has  been  ascertained 
and  judgment  rendered  therefor,  and 
judgment  should  then  be  rendered  on 
the  bond  in  the  subsequent  garnish 
ment  for  the  balance  only  of  the  fund 
Guilford  v.  Eeeves  &  Co.,  103  Ala.  301, 
15  So.  661. 

If  several  writs  of  garnishment  are 
served  simultaneously,  judgment  should 
be  rendered  on  the  bond  in  each  case 
for  the  proportionate  share^  of  the 
fund  to  which  the  plaintiff  in  that  case 
is  entitled.  Guilford  v.  Reeves  &  Co., 
103  Ala.  301,  15  So.  661. 

Amount  of  Judgment. — The  judg- 
ment on  the  bond  cannot  exceed,  ex- 
clusive of  costs,  the  amount  of  the 
judgment  in  the  original  suit.     Garden 
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v.   Crutchfield,   112   Ga.   274,  37  S.  E. 
368. 

41.  Klipstein  &  Co.  v.  Allen-Miles 
Co.,  136  Fed.  385,  69  C.  C.  A.  229,  con- 
struing the  phrase  ' '  subject  to  garnish- 
ment. ' ' 

A  judgment  should  first  be  entered 
establishing  the  indebtedness  of  the 
garnishee  and  its  garnishability.  Gard- 
en v.  Crutchfield,  112  Ga.  274,  37  S.  E. 
368. 

42.  Yeager  v.  Self,  121  Ala.  265,  25 
So.  7!77;  Collins  v.  Baldwin,  109  Ala. 
402,  19  So.  862;  Whitehead  v.  Patter- 
son, 88  Ga.  748,  16  S.  E.  66. 

A  judgment  against  the  garnishee  is 
a  condition  precedent  to  a  judgment  on 
the  bond.  XT.  S. — Klipstein  &  Co.  v. 
Allen-Miles  Co.,  136  Fed.  385,  69  C.  C. 
A.  229.  Ala.— Guilford  v.  Eeeves,  103 
Ala.  301,  15  So.  661.  Ga.— Smith  v. 
Kennedy,  125  Ga.  830,  54  S.  E.  731; 
Garden  v.  Crutchfield,  112  Ga.  274,  37 
S.  E.  368;  Linder  v.  Benser  &  Co.,  78 
Ga.  116;  Kuniausky  v.  Hogan,  9  Ga. 
App.  482,  71  S.  E.  777. 

"There  are  three  judgments  neces- 
sary to  fix  the  liability  of  the  security 
on  the  dissolving  bond:  (1)  Judgment 
against  the  defendant;  (2)  judgment 
against  the  garnishee,  which  decides 
that  the  fund  in  his  hands  is  subject 
to  garnishment;  and  (3)  judgment 
against  the  security. ' '  Klipstein  &  Co. 
v.  Allen-Miles  Co.,  136  Fed.  385,  69 
C.  C.  A.  229. 
j  A  recital  in  a  judgment  on  such  a 
!  bond  that  a  judgment  had  been  ren- 
dered against  the  garnishee  is  not  con- 
clusive as  against  positive  evidence  to 
the  contrary.  Smith  v.  Kennedy,  125 
Ga.  830.  54  S.  E.  731. 

43.  City  of  B-allas  v.  Western  Elec- 
tric Co.,  83  Tex.  243,  18  S.  W.  552. 

44.  Garden  v.  Crutchfield,  112  Ga. 
274,  37  S.  E.  368;  Kuniausky*.  Hogan, 
9  Ga.  App.  482,  71  S.  E.  777. 
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invalidated  by  the  discharge  of  the  principal    defendant    in    bank- 
ruptcy,45 or  where  a  third  person  establishes  a  superior  claim  to  the 

fund.46 

d.  Bond  by  Claimant.  —  In  Georgia  the  claimant  may  dissolve  the 
garnishment  by  giving  a  bond  conditioned  to  pay  the  plaintiff  the  sum 
that  may  be  found  due  to  the  defendant  upon  the.  trial  of  any  issue 
that  may  be  formed  upon  the  answer  of  the  garnishee,  or  that  may 
he  admitted  to  be  due  in  said  answer,  if  untraversed.47  In  such  case 
the  garnishee  is  required  to  deliver  the  money  or  property  in  his 
hands  to  the  claimant.48  The  claimant  thereupon  becomes  a  party  to 
all  further  proceedings  upon  the  garnishment.49  The  garnishee  is 
required  to  answer  and  his  answer  may  be  traversed  by  either  party.60 
Judgment  may  be  summarily  rendered  on  the  bond.61 

2.  By  Delivery  or  Payment  to  Officer.  —  In  some  states  the  gar- 
nishee may  relieve  himself  from  further  liability  by  delivering  or  trans- 
ferring the  property  or  paying  the  debt  to  the  officer   serving   the 


45.  Klipstein  &  Co.  v.  Allen-Miles 
Co.,  1»6  Fed.  385,  69  <C.  C.  A.  228. 

16.  Guilford  v.  Beeves,  108  Ala.  301, 
15  So.  661. 

47.  Hirsch  &  Co.  v.  Lumbermen's 
Supply  &  Equip.  Co.,  130  Ga.  555,  61 
S.  E.  225;  Eoney  V.  McCall,  128  Ga. 
249,  57  S.  E.  503;  Davis  v.  Pringle,  108 
6a.  93,  33  S.  E.  815;  .Small  v.  Mendel, 
96  Ga.  532,  23  S.  E.  834;  Drought  v. 
Poage,  3  Ga.  App.  178,  59  S.  E.  728. 

The  condition  in  a  claimant's  bond 
is  entirely  different  from  that  of  a 
bond  given  by  the  defendant  to  dis- 
solve a  garnishment,  and  a  bond  of  the 
latter  character  is  not  converted  into 
a  claimant's  bond  because  it  recites 
that  it  is  made  "for  the  use  of"  a 
third  person.  Drought  v.  Poage,  3  Ga. 
App.  178,  59  S.  E.  728. 

48.  And,  upon  answering,  is  dis- 
charged from  all  further  liability  as 
to  the  effects  in  his  hands  belonging  to 
the  defendant,  or  the  debts  due  by  him 
to  the  defendant,  admitted  in  his  an- 
swer and  claimed  by  the  claimant,  and 
the  plaintiff's  remedy  as  to  such  ef- 
fects and  debts  is  then  upon  the  bond. 
Hirsch  &  Co.  v.  Lumbermen's  Supply 
&  Equipment  Co.,  130  Ga.  655,  61  S.  E. 
225. 

49.  Hirsch  &  Co.  <o.  Lumbermen's 
Bnpply  &  Equipment  Co.,  130  Ga.  555 
f..s-  E-  225;  Roney  v.  McCall,  128  Ga. 
249,  57  S.  E.  503;  Callaway  v.  Max- 
weH,  123  Ga.  208,  51  S.  E.  320;  Drought 
«■  foage,  3  Ga.  App.  178,  59  S.  E.  728. 

As  a  party  to  the  garnishment  pro- 
ceedings whose   interests    are    adverse 


to  those  of  the  plaintiff,  he  may,  of 
course,  take  advantage  of  any  defect 
in  the  pleadings."  Callaway  v.  Max- 
well, 123  Ga.  208,  51  S.  E.  320. 

50.  Hirsch  &  Co.  v.  Lumbermen's 
Supply  &  Equipment  Co.,  130  Ga.  555, 
61   S.  E.   225. 

See  further  as  to  the  practice  where 
such  a  bond  is  given:  Callaway  v. 
Maxwell,  123  Ga.  208,  51  S.  E.  320; 
Davis  v.  Pringle,  108  Ga.  93,  33  S.  E. 
815;  Gordon  v.  Wilson  &  Grady,  99  Ga. 
354,  27  S.  E.  762;  Small  v.  Mendel,  96 
Ga.  532,  23  S.  E.  834;  Booth  n.  Brooke, 
6  Ga.  App.  299,  64  S.  E.  1103;  Bossiter, 
MacGovern  &  Co.  v.  Carrollton  Electric 
Light  Co.,  5  Ga.  App.  393,  63  S.  E,  233; 
Carreker  v.  Thornton,  1  Ga.  App.  508, 
57  S.  E.  988. 

51.  Boney  a.  MdCall,  128  Ga.  249, 
57  S.  E.  503. 

If  the  answer  admits  an  indebted- 
ness to,  or  effects  in  his  hands  belong- 
ing to,  the  defendant,  and  the  claim- 
ant does  not  file  a  traverse,  judgment 
will  be  rendered  against  the  claimant 
and  his  securities  on  the  claim  bond. 
Davis  v.  Pringle,  108  Ga.  93,  33  S.  E. 
815. 

The  bond  must  be  in  conformity  with 
the  statute;  if  not  the  obligee  must 
proceed  thereon  as  in  the  case  of  any 
other  contract.  Boney  i>.  McCall,  128 
Ga.  249,  57  S.  E.  503. 

The  remedy  of  the  surety  against  an 
execution  issued  on  such  a  judgment 
is  by  an  affidavit  of  illegality,  and  in- 
junction will  not  lie  to  prevent  a  sale 
thereunder.  Boney  v.  McCall,  128  Ga. 
249,  57  S.  E.  503. 

Vol.  X 


566 


GARNISHMENT 


process.52  The  disposition  to  be  made  of  the  money  or  property  by  the 
officer  so  receiving  it  depends  entirely  on  the  statutes  of  the  various 
states.63 

3.  By  Delivery  or  Payment  to  Plaintiff.  —  It  is  sometimes  pro- 
vided  that  the  garnishee  may  procure  his  discharge  by  surrendering 
to  the  plaintiff,  on  the  return  day  of  the  writ,  the  property  or  credits 
in  his  hands  belonging  to  the  principal  defendant.54 

4.  By  Delivery  or  Payment  Into  Court.  —  In  some  states  the  gar- 


52.  See  the  statutes  of  the  various 
states,  and  Cal. — Kruse  v.  Wilson,  3 
Cal.  App.  91,  84  Pac.  442.  Colo. — Ann. 
Code,  1910,  §141.  Idaho.— Rev.  Codes, 
§4310a.  Ind. — Malott  v.  Johnson,  37 
Ind.  App.  678,  77  N.  E.  866.  la.— Gut- 
schenritter  v.  Whitmore,  139  N.  W.  567; 
Kramer  v.  Adams  &  Co.,  94  Iowa  489, 
63  N.  W.  180;  Caldwell  v.  Stewart,  30 
Iowa  379;  Houston  v.  Walcott  &  Co., 
1  Iowa  86.  Kan.— Gen.  St.,  1909,  §584. 
In  justice's  court.  Id.,  §6400.  Ky. 
Civ.  Code  Prac,  1906,  §223.  Mo. 
Sheedy  v.  Second  Nat.  Bank,  62  Mo.  17, 
21  Am.  Rep.  407;  Fullerton  v.  Kelli- 
her,  48  Mo.  542;  Walkeen  Lewis  Mill- 
inery Co.  v.  Johnson,  130  Mo.  App.  325, 
109  S.  W.  847;  Melton  v.  Kansas  City, 
Ft.  S.  &  M.  R.  Co.,  39  Mo.  App.  194. 
Neb.— Oomp.  St.,  1911,  §6765.  Ore. 
L.  O.  L.,  §304. 

He  is  not  compelled  to  pay  it  to  the 
sheriff,  but  it  is  optional  with  him 
whether  he  will  pay  it  or  retain  it. 
Moore  v.  Lowrey,  25  Iowa  336. 

He  cannot  'by  paying  the  amount 
actually  due  escape  liability  under  a 
judgment  previously  rendered  against 
him  as  garnishee  for  a  larger  amount. 
Burlington  &  M.  R.  Co.  <v.  Hall,  37 
Iowa  620. 

In  justice's  court,  that  the  money  is 
paid  to  the  justice  who  turns  it  over 
to  the  constable  is  a  sufficient  compli- 
ance with  the  statute.  Melton  v.  Kan- 
sas City,  etc.  E.  Co.,  39  Mo.  App.  194. 

He  is  not  relieved  from  liability 
where  he  refuses  to  disclose  his  indebt- 
edness to  the  defendant,  holds  the 
money  in  his  possession  until  served 
with  a  writ  of  execution  in  another 
case,  and  then  pays  it  to  the  sheriff 
without  any  suggestion  as  to  the  serv- 
ice of  the  writ  of  attachment  or  as 
to  the  appropriation  of  such  payment, 
and  the  sheriff  applies  the  money  in 
satisfaction  of  the   execution,     FincJi 
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v.  Pinch,  12  Cal.  App.  274,  107  Pac. 
594,  598. 

Payment  must  be  in  pursuance  of  the 
service,  that  is,  it  must  be  made  to  the 
officer  as  agent  of  the  plaintiff.  Finch 
v.  Pinch,  12  Cal.  App.  274,  107  Pac. 
594,  598. 

It  is  not  competent  for  the  garnishee 
to  impose  on  the  sheriff  conditions  on 
which  he  might  receive  money  or  prop- 
erty in  exoneration  of  the  garnishee's 
liability,  and  no  agreement  between 
them  in  relation  thereto  which  is  in- 
imical to  the  interests  of  the  plaintiff 
is  of  any  effect  as  against  him.  Gut- 
schenritter  v.  Whitmore  (Iowa),  139  N. 
W.  597. 

The  Sheriff  Is  Not  Bound  to  Accept 
Anything  But  Cash. — If  he  accepts  a 
draft  in  lieu  of  cash,  he  cannot  com- 
plain if  it  is  treated  as  cash  in  a  sub- 
sequent action  on  his  ibond.  Gutschen- 
ritter  v.  Whitmore  (Iowa),  139  N.  W. 
567. 

The  garnishee  is  not  hound  to  see 
to  the  proper  application  of  the  money 
so  paid,  and  is  discharged  from  further 
liability  though  the  constable  misap- 
plies it.  Melton  v.  Kansas  City,  Ft.  S. 
&  M.  E.  Co.,  39  Mo.  App.  194. 

Where  Garnishment  Is  on  Execution. 
See   infra,  X,   H,  5. 

53.  See  the  statutes,  and  Gutschen- 
ritter  v.  Whitmore  (Iowa),  139  N.  W. 
567,  paid  to  the  clerk. 

The  duties  of  the  sheriff  in  this  re- 
gard are  purely  ministerial^  and  he  is 
liable  on  his  official  bond  for  any  mis- 
feasance, malfeasance,  or  nonfeasance 
in  relation  thereto.  Gutschenritter  v. 
Whitmore  (Iowa),  139  N.  W.  567. 

Plaintiff  is  not  entitled  to  it  until 
he  has  recovered  judgment  against  the 
principal  defendant.  Kruse  v.  Wilson, 
3  Cal.  App.  91,  84  Pac.  442. 

54.  On  the  return  day  of  the  writ. 
Kirby's  Dig.  Ark.,  §3702;  PattWSOO  V> 

Harland,  12  Ark,  198. 
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nishee  may  be  relieved  from  liability  by  paying  into  court  the  amount 
of  his  indebtedness  or  liability  to  the  defendant.65 

5.  By  Satisfaction  of  Judgment  Against  Defendant  or  Payment 
to  Officer  Holding  Execution  Thereon.  —  In  some  states  the  garnishee 
may  relieve  himself  from  further  liability  by  satisfying  the  judgment 
recovered  against  the  principal  defendant  to  the  amount  of  the  estate 
attached  in  his  hands,66  or  by  payment  or  delivery  to  the  officer  holding 
an  execution  issued  on  such  judgment.67 

1.  Judgment  or  Order  Charging  or  Discharging  Garnishee. 
1.  Manner  of  Charging  Garnishee.  —  The  manner  of  charging  a  gar- 
nishee who  is  found  to  be  indebted  to  the  principal  defendant  or  to 
have  property  in  his  hands  belonging  to  him  varies  in  different  juris- 
dictions.68 

2.  Judgments  in  General.  —  In  some  states  the  statutes  provide  for 
the  entry  of  an  ordinary  judgment  against  the  garnishee  in  the  gar- 
nishment proceedings,  where  he  is  found  to  be  indebted  to  the  de- 
fendant or  to  have  property  belonging  to  him  in  his    possession.69 

On  a  contest  of  the  garnishee's  answer  judgment  will  be  rendered  in 
accordance  with  the  facts  found.60 


55.  See  the  statutes,  and  Malott  v. 
Johnson,  37  Ind.  App.  67S,  77  N.  E. 
866;  Taney  v.  Vollenweider,  28  Mont. 
147,  72  Pae.  415. 

Where  the  garnishee  answers  that  the 
defendant  held  a  note  against  him,  but 
that  he  does  not  know  whose  hands  it 
is  in,  he  may  protect  himself  by  paying 
the  amount  due  thereon  into  court. 
Smith  v.  Wellborn,  73  Ga.  131. 

Such  payment,  if  made  in  good  faith, 
releases  the  garnishee  even  though  it  is 
made  before  the  court  acquires  juris- 
diction of  the  person  of  the  principal 
defendant.  Scott  v.  Kirschbaum,  47 
Neb.  331,  66  N.  W.  443. 

In  Equitable  Garnishment. — Smith  v. 
German  Dank,  60  Miss.  69. 

Payment  into  court  does  not  prevent 
the  interposition  and  trial  of  collateral 
issues  as  to  the  ownership  of  the  fund 
or  property.    Ala.  Code,  1907,  §4317. 

56.  See  the  statutes. 

57.  E.  I.  Gen.  Laws,  1909,  c.  301, 
§816,  17. 

Delivery  to  Officer  Before  Judgment. 
See  supra,  X,  H,  3. 

58.  See  the  statutes  of  the  various 


By  Entry  of  Judgment. — See  infra, 
X,  I,  2;  X,  I,  12. 

By  Independent  Action. — See  infra, 
X,  I,  11. 

By  order  for  payment  into  court  or 
to  officer.    See  infra,  X,  I,  9. 

In  Connecticut  the  -court  is  merely 
authorized  to  make  a  finding  as  to  the 


garnishee's  liability  (Gen.  St.,  §885; 
Welles  v.  Sehroeder,  67  Conn.  257,  34 
Atl.  1051),  and  judgment  «an  only  be 
rendered  against  him  on  scire  facias. 
See  infra,  X,  I,  10'. 

59.  Ark. — Tiger  v.  Rogers  Cotton 
Cleaner,  96  Ark.  1,  130  S.  W.  585,  30 
L.  R.  A.  (N.  S.)  694;  Norman  v.  Poole, 
70  ATk.  127,  66  S.  W.  433.  Kan. 
Harwi  v.  Klippert,  67  Kan.  743,  74 
Pae.  254.  Md.-^Buschman  -v.  Hanna,  72 
Md.  1,  18  Atl.  962.  N.  C— Goodwin  v. 
Claytor,  T3'7  N.  C.  224,  49  S.  E.  173, 
107  Am.  St.  Rep.  479,  67  L.  P.  A.  209n. 
Term. — Byrn  v.  Elackman,  94  Tenn. 
569,  29  S.  W.  961. 

It  may  be  entered  on  motion  of  the 
plaintiff  without  further  notice  to  the 
garnishee.  Comp.  Laws,  §10,610.  Heald 
v.  Montcalm  Circuit  Judge,  166  Mich. 
297,   131   N.   W.   552. 

In  Justice  Court. — Entry  on  docket 
and  signature  necessary.  Emery  v. 
Royal,  117  Ind.  299,  20  N".  E.  150. 

For  Excess  Over  Amount  of  Princi- 
pal Judgment. — The  court  has  no  au- 
thority to  render  judgment  against  the 
garnishee  in  favor  of  the  defendant  for 
any  balance  of  the  debt  remaining  af- 
ter the  satisfaction  of  the  plaintiff's 
claim.  Bank  of  Waldron  v.  Euper,  93 
Ark.  609,  125  S.  W.  1022.  Contra, 
Johnson  v.  Scoggins,  160  Ala.  380,  49 
So.   785. 

60.  See  the  statutes. 

If  the  issue  is  found  against  the  gar- 
nishee,    judgment     will     be     rendered 
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Judgments  in  claim  proceedings   are  treated  of    in    a   prior   section.61 

3.  Time  When  Judgment  May  Be  Rendered.  —  The  time  within 
which  judgment  may  be  rendered  against  the  garnishee  depends  on 
the  statutes  of  the  various  states.62 

4.  Necessity  for  Prior  Judgment  Against  Principal  Defendant. 
A  final  judgment  cannot  properly  be  rendered  against  the  garnishee 
until  after  a  valid  judgment  has  been  rendered  against  the  principal 
defendant,63  and  this  is  equally  true  in  cases  where  the  garnishee  is  in 


against  him  in  favor  of  the  plaintiff. 
Kirby's  Kg.  (Ark.),  §3701;  Johnson  v. 
Foster,  69  Ark.  617,  65  S.  W.  105; 
Patterson  v.  Harland,  12  Ark.  158. 

If  the  issue  is  found  for  the  gar- 
nishee, he  is  entitled  to  be  discharged. 
Fulton  v.  Gesterding,  47  Fla.  150,  3>6 
So.   56. 

61.  See  supra,  X,  G,  5,  d. 

62.  See    the    statutes. 

After  Entry  of  Judgment  Against 
Principal  Defendant. — Fry  v.  Badzin- 
ski,  219  111.  526,  76  N.  E.  694;  Stages 
v.  Kendall,  2  La.  Ann.  565. 

Ten  days  after  filing  of  garnishee's 
oral  examination.  Heald  v.  Montcalm 
Circuit  Judge,  166  Mich.  297,  131  N. 
W.  552;  King  v.  Harrigan,  145  Mich. 
436,  108  N.  W.  748. 

If  the  garnishee's  indebtedness  to 
the  principal  defendant  has  not  ma- 
tured, judgment  cannot  be  rendered 
against  him  in  some  states  until  it  be- 
comes due,  while  in  others  judgment 
may  be  entered  and  execution  stayed. 
See  supra,   V,  F,   IS. 

63.  Ark.— St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  McDermitt,  91  Ark.  112,  120  S. 
W.  831;  Norman  v.  Poole,  70  Ark.  127, 
66  S.  W.  433.  Colo.— Tabor  <o.  Bank 
of  Leadville,  35  Colo.  1,  83  Pae.  1060; 
Nylan  v.  Renhard,  10  Colo.  App.  46,  49 
Pac.  266;  Latham  v.  Gregory,  9  Colo. 
App.  292,  47  Pac.  975;  McPhee  v. 
Gomer,  6  Colo.  App.  461,  41  Pac.  836; 
Everett  v.  Connecticut  Mut.  Life  Ins. 
Co.,  4  Colo.  App.  509,  36  Pac.  616.  Del. 
National  Bank  v.  Furtiek,  2  Marv.  35, 
61,  42  Atl.  479,  69  Am.  St.  Bep.  99. 
Fla.— Gen.  St.,  1906,  §§2146,  2147.  Ga. 
Code,  1911,  §5292;  Dent  V.  Dent,  118 
Ga.  853,  45  S.  E.  680;  Kuniausky  v. 
Hogan,  9  Ga.  App.  482,  71  S.  E.  777; 
Klipstein  &  Co.  v.  Allen-Miles  Co.,  136 
Fed.  386,  69  C.  C.  A.  229.  111.— Hurd's 
Rev.  St.,  1909,  c.  62,  §10.  Fry  v.  Ead- 
zinski,  219  111.  526,  76  N.  E.  694;  Pine 
Tree  Lumb.  Co.  v.  Central  Stock  & 
Grain  Exch.,  140  111.  App.  462,  affirmed. 
238  111.  449,  87  N.  E.  530;   Czyston  v. 
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St.  Stanislaus  Parish,  131  111.  App.  161- 
Boyne  v.  Vandalia  B.  Co.,  128  111.  App! 
191.  la. — Gutschenritter  v.  Whitmore 
139  N.  W.  567;  Hawarden  State  Bank  ft 
Hessler,  131  Iowa  691,  109  N.  W.  210. 
Mich. — Iron  Cliffs  Co.  v.  Lahais,  52 
Mieh.  394,  18  N.  W.  121;  Laidlaw  v. 
Morrow,  44  Mich.  547,  7  N".  W.  191. 
Miss. — Kellogg  v.  Freeman,  50  Miss.  127. 
Mo. — Stevenson  v.  Standard  Adding 
Mach.  Co.,  150  Mo.  App.  555,  131  S.  W. 
162.  N.  J. — Shinn  v.  Zimmerman,  23 
N.  J.  L.  150,  55  Am.  Dec.  260.  Ohio. 
Squair  &  McDonald  v.  Shea,  26  Ohio 
St.  -645.  Okla.— Missouri,  K.  &  T.  B. 
Co.  v.  Bradshaw,  37  Okla.  313,  132  Pac. 
325.  Tenn.— N.  &  C.  B.  Co.  v.  Todd  & 
Williams,  11  Heisk.  549.  Tex.— Kelly 
v.  Gibbs,  84  Tex.  143,  19  S.  W.  380; 
Sun  Mut.  Ins.  Co.  v.  Seeligson  &  Co.,  59 
Tex.  3.  Vt. — Washburn  v.  New  York 
&  Vt.  Min.  Co.,  41  Vt.  50.  Va.— With- 
ers v.  Fuller,  30  Gratt.  547. 

The  Tule  is  not  violated  by  submis- 
sion of  the  issue  raised  by  traverse  of 
the  garnishee's  answer  to  the  same 
jury  assessing  damages  against  the  de- 
faulted defendant,  where  it  appeaTS 
that  the  liability  of  the  defendant  was 
chronologically  first  determined  and 
fixed  and  then  the  liability  of  the  gar- 
nishee to  the  defendant  adjudicated 
and  the  amount  due  plaintiff  made  pay- 
able for  the  use  of  the  plaintiff.  Pins 
Tree  Lumber  Co.  v.  Central  Stock  & 
Grain  Exch.,  140  111.  App.  462,  affirmed, 
238  111.  449,  87  N.  E.  539. 

Prior  to  the  amendment  of  1897 
(Acts  1897,  p.  233;  now  embodied  in 
Burns'  Ann.  St.,  1908,  §966)  "no  judg- 
ment could  be  recovered  against  the 
garnishee  unless  a  writ  of  attachment 
had  been  issued  and  a  judgment  had 
been  rendered  against  the  defendant  in 
the  attachment  proceedings.  Pomeroy 
v.  Beach,  149  Ind.  511,  49  N.  E.  370; 
Emery  v.  Eoyal,  117  Ind.  299,  20  N.  & 
150.''  Northern  Ind.  R.  Co.  *.  Lin- 
coln Nat.  Bank,  47  Ind.  App.  98,  92  «. 
E.  384;  Matheney  v.  Earl,  75  Ind.  5il; 
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default,04  or  where  the  issue  formed  on  a  traverse  of  the  garnishee 's  an- 
swer is  tried  in  advance  of  obtaining  judgment  in  the  main  case  and  is 
found  in  favor  of  the  plaintiff,05  cr  in  an  action  by  the  plaintiff  against 
the  garnishee.66  In  some  states  a  joint  judgment  cannot  proper- 
ly be  rendered  against  the  principal  defendant  and  the  garnishee.67 
Ordinarily  the  garnishee  will  be  discharged68  if  judgment  is  rendered 


Tippecanoe  L.  &  T.  Co.  v.  Carr,  40  Ind. 
App.  125,  78  N.  E.  1043.  A  mere  per- 
sonal judgment  against  the  defendant 
was  not  sufficient.  Emery  v.  Royal,  117 
Ind.  299,  20  N.  E.  150. 

Sufficiency  of  Judgment. — There 
must  be  a  formal,  duly  entered  judg- 
ment against  the  defendant,  which  is 
capable  of  present  enforcement.  A 
mere  verbal  announcement  of  his  decis- 
ion by  a  justice  of  the  peace  is  not 
sufficient.  Nashville,  C.  &  St.  L.  Ey.  v 
Brown,  3  Ga.  App.  561,  60  S.  E.  319. 

The  reversal  of  the  judgment 
against  the  garnishee  necessarily  re- 
sults from  a  reversal  of  the  judgment 
against  the  'principal  defendant.  Cool- 
idge  v.  Taylor,  85  Vt.  39,  80  Atl.  1038. 

The  record  must  show  the  rendition 
of  such  judgment.  Norman  v.  Poole,  70 
Ark.  127,  66  S.  W.  433.  See  Stevenson 
v.  Standard  Adding  Mach.  Co.,  150  Mo. 
App.  555,  131  S.  W.  162,  in  justice 
court. 

Judicial  Notice. — rhe  court  is  bound 
to  take  judicial  notice  of  the  entry  of 
judgment  against  the  principal  defend- 
ant, and  no  proof  thereof  is  necessary. 
S.  E.  Olson  Co.  v.  Brady,  76  Minn.  8, 
78  N.  W.  864.  See  also  Morrison  v. 
Hilburn,  126  Ga.  114,  54  S.  E.  938; 
Nashville,  C.  &  St.  L.  B.  v.  Brown,  3 
Ga.  App.  561,  60  S.  E.  319;  Eagan  v. 
Jackson  &  Orme,  1  Ga.  AprX  24,  57  S. 
E.  1052;  supra,  I,  C,  5,  and  7  Encyclo- 
pedia of  Evidence  1002. 

64.  Ga.— Nashville,  C.  &  St.  L.  E. 
v.  Brown,  3  Ga.  App.  561,  60  S.  E.  319. 
Idaho. — Shumake  v.  Shumake,  17  Idaho 
649,  107  Pac.  42;  Eagleson  v.  Eubin,  16 
Idaho  92,  100  Pac.  765.  Minn.— Min- 
neapolis, St.  P.  &  S.  S.  M.  E.  Co.  v. 
Kerce,  103  Minn.  504,  115  N.  W.  649. 

65.  Whaley  v.  Kear,  139  Ga.  16,  76 
S.  E.  390;  Merchants'  &  Manufactur- 
ers' Nat.  Bank  -v.  Haiman,  80  Ga.  624, 
5  S.  E.  795;  Wilson  v.  Bank  of  Louisi- 
ana, 55  Ga.  98;  South  Georgia  Grocery 
Co.  v.  Wade-Chambers  Grocery  Co.,  12 
Ga.  App.  213,  77  S.  E.  6;  Parker-Fain 
Grocery  Co.  «,'.  Orr,  1  Ga.  App.  628,  57 
S.  E.  1074;  Pagan  v.  Jackson  &  Orme, 


1  Ga.  App.  24,  57  S.  E.  1052;  Green- 
wood County  Bank  v.  Walker  Tel.  Co., 
88  Kan.  287,  128  Pac.  357. 

66.  Ark. — Alder-Goldman  Com.  Co. 
v.  Bloom,  62  Ark.  616,  37  S.  W.  305. 
Neb. — Hollingsworth  v.  Fitzgerald,  16 
Neb.  492,  20  N.  W.  836.  Ohio.— Squair 
&  McDonald  v.  Shea,  26  Ohio  St.  645. 
Wyo. — Hudson  Coal  Co.  v.  Hauf,  18 
Wyo.  425,  109  Pac.  21. 

67.  Dent  v.  Dent,  118  Ga.  853,  45 
S.  E.  680;  Nashville,  C.  &  St.  L.  E.  v. 
Brown,  3  Ga.  App.  561,  60  S.  E.  319; 
N.  &  C.  E.  Co.  v.  Todd  &  Williams,  11 
Heisk.  (Tenn.)  549. 

Where  the  only  service  on  the  de- 
fendant is  by  publication,  there  is  no 
necessity  for  two  judgment  entries,  but 
the  jurisdictional  facts,  as  well  as  the 
amount  owing  by  the  defendant  to  the 
plaintiff  may  be  recited  in  the  judg- 
ment against  the  garnishee,  since  in 
such  case  but  one  judgment  is  or  can 
be  rendered.  Gutschenritter  v.  Whit- 
more   (Iowa),  139  N.  W.  567. 

Amendment. — In  justice  court  in  an 
attachment  case,  a  joint  judgment  can- 
not be  converted  by  amendment  into 
two  separate  judgments,  one  against 
the  defendant  and  one  against  the  gar- 
nishee. Nashville,  C.  &  St.  L.  E.  v. 
Brown,  3  Ga.  App.  561,  60  S.  E.  319. 

Waiver. — The  objection  that  the 
judgments  against  the  garnishee  and 
the  principal  defendant  were  rendered 
at  the  same  time  and  both  appear  in 
the  same  journal  entry  will  not  be  con- 
sidered when  first  raised  on  appeal. 
Cooley  v.  Janes,  71  Kan.  297,  80  Pac. 
596. 

68.  Ind. — Emery  v.  Eoyal,  117  Ind. 
299,  20  N.  E.  150.  Kan.— Washer  v. 
Campbell,  40  Kan.  747,  21  Pac.  671. 
Mich. — Bethel  v.  Chipman,  57  Mich. 
379,  34  N.  W.  112.  Neb.— Dolby  v. 
Tingley,  9  Neb.  412,  2  N.  W.  866. 

In  an  action  against  a  firm,  a  ver- 
dict and  judgment  in  favor  of  one  of 
the  principal  defendants  on  the  ground 
that  he  is  an  infant  does  not  discharge 
the  garnishment  where  judgment  is 
rendered   against  the  other  defendant. 
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for  the  defendant  in  the  principal  action  unless  an  appeal  is  taken.69 
In  garnishment  based  on  a  judgment,  the  existence  of  a  valid  judgment 
is,  of  course,  essential.70 

5.  Form  of  Judgment.  —  Generally,  if  the  plaintiff  is  successful 
the  proper  judgment  is  one  for  him  and  in  his  name  against  the  gar- 
nishee,71 or  one  in  favor  of  the  principal  defendant  for  the  use  of  the 
plaintiff,  against  the  garnishee.72 

The  judgment  should  specify  the  amount  for  which  the  garnishee 
is  charged,73  and  should  recite  the  rendition  of  a  judgment  against 
the  principal  defendant  and  the  amount  thereof.74  It  need  not  in 
terms  state  that  the  indebtedness  between  the  principal  debtor  and  the 
garnishee  is  thereby  satisfied.75 

6.  Amount  for  Which  Garnishee  May  Be  Charged.  —  Generally 
the  garnishee  should  be  charged  for  an  amount  equal  to  so  much  of 
the  garnishee's  indebtedness  to  the  principal  defendant  as  may  be 
necessary  to  satisfy  the  plaintiff's  judgment  against  the  principal  de- 
fendant,76 with  costs,77  but  not  to  exceed  the  amount  of  such  judg- 
ment,78 or  the  amount  of  the  garnishee's  liability  to    the   principal 


Bethel  <o.  'Chipman,  57  Mich.  379,  24  N. 
W.   112. 

69.  Washer  v.  Campbell,  40  Kan. 
747,  21  Pac.  671;  Dolby  v.  Tingley,  9 
Neb.  412,  2  N.  W.  866. 

70.  'See  supra,  IV,  B. 

71.  Ala. — White  v.  Simpson,  107  Ala. 
386,  18  So.  151.  Ind.— Burns'  Ann.  St., 
1908,  §9182.  N.  C— Goodwin  c.  Clay- 
tor,  137  N.  C.  224,  49  S.  E.  173;  107 
Am.  St.  Rep.  479,  67  Ir.  R.  A.  209n. 

Amendment.  —  That  a  judgment 
against  the  garnishee  is  in  favor  of  the 
owner  of  the  judgment  on  which  it  is 
based  instead  of  the  plaintiff  of  rec- 
ord is  curable  by  amendment.  Jack- 
son v.  Shipman,  28  Ala.  488. 

72.  Siegel,  Cooper  &  Co.  v.  Schueck, 
167  111.  522,  47  N.  E.  855,  59  Am.  St. 
Rep.  309,  reversing  67  111.  App.  602; 
National  Bank  of  America  v.  Indiana 
Banking  Co.,  114  111.  483,  2  N.  E.  401; 
Farrell  v.  Pearson,  26  111.  463;  Natywa 
V.  Wachowski,  171  111.  App.  457;  Bank 
of  Montreal  v.  Clark,  108  111.  App.  163; 
Ham  v.  Peery,  39  111.  App.  341;  Chi- 
cago, R.  I.  &  P.  R.  Co.  v.  Mason,  11 
111.  App.  525. 

73.  Hall  v.  Baldwin,  Phelps  &  Co.,  31 
Ala.  509. 

74.  Jones  v.  Manier,  102  Ala.  676, 
15  So.  437;  Gatchell  v.  Poster,  94  Ala. 
622,  10  So.  434;  Gutschenritter  v.  Whit- 
more  (Iowa),  139  N.  W.  567. 

Effect  of  Omission  of  Recital. — Such 
recital  is  the   duty  of  the  clerk,  and 
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its  omission  may  be  corrected  on  mo- 
tion, and  does  not  render  the  judgment 
void  on  collateral  attack.  Gatchell  v. 
Poster,  94  Ala.  622,  10  So.  434. 

The  judgment  may  be  amended  in 
this  regard  nunc  pro  tunc  after  an  ap- 
peal has  been  taken  therefrom.  Birm- 
ingham Nat.  Bank  v.  Mayer,  104  Ala. 
634,   16  So.  520. 

75.  A  judgment  on  the  answer. 
Boyd  v.  Brown,  120  Ind.  393,  22  N.  E. 
249. 

76.  See  the  statutes  of  the  various 
states,  including  the  following:  Ala. 
Code,  1907,  §.4320.  Ark— Huff  v.  Citi- 
zens' Nat.  Bank,  99  Ark.  97,  137  S.  W. 
802.  Colo.— Ann.  Code,  1910,  §140.  la. 
Code,  §3946.  N.  C— Goodwin  v.  Gay- 
tor,  137  N.  C.  224,  49  S.  E.  173,  107 
Am.  St.  Rep.  479,  67  L.  S.  A.  209n. 

77.  See  infra,  X,  J,  2. 

78.  Ga Whaley  v.  Kear,  139  Ga, 

16,  76  S.  E.  390.  la.— McDonald  &  Co. 
v.  Creager,  96  Iowa  659,  65  N.  W.  1021; 
Timmons  v.  Johnson,  15  Iowa  23.  Miss. 
Hoffman  v.  Simon  &  Co.,  52  Miss.  302. 

Whether  rendered  on  the  answer  of 
the  garnishee  admitting  an  indebted- 
ness, or  on  the  contest  of  an  answer 
denying  an  indebtedness,  or  on  a  con- 
test of  the  right  of  a  third  person  to 
the  indebtedness.  White  f.  Simpson, 
107  Ala.  386,  18  So.  151. 

Even  if  the  verdict  of  the  jury  or 
the  answer  of  the  garnishee  discloses 
an  indebtedness  in  a  larger  sum.  Tup 
ner  v.  Adams,  39  Fla.  86,  21  So.  575. 
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defendant,79  or  the  amount  claimed  by  the  plaintiff  in  the  garnish- 
ment proceedings.80    In  Illinois  the  rule  is  otherwise.81 

Where  Garnishee  Has  Possession  of  Specific  Property.  —  Generally  if  the 
garnishee  is  found  to  be  in  possession  of  specific  property  belonging 
to  the  defendant  the  proper  judgment  is  one  for  the  property,  and  a 
personal  money  judgment  cannot  be  rendered  against  the  garnishee 
unless  he  refuses  to  deliver  it  to  the  proper  officer,82  or  has  failed  to 
make  a  proper  disclosure.83  The  same  is  true  where  the  garnishee  is 
found  to  be  indebted  to  the  defendant  on  a  contract  payable  in  property 
other  than  money.8* 

7.  Judgment  or  Order  on  Default.  —  Aside  from  contempt  pro- 
ceedings,85 and  except  in  those  states  where  no  judgment  can  be  rendered 
against  a  defaulting  garnishee  in  the  garnishment  proceedings,86  if  the 
garnishee  fails  to  answer  within  the  time  prescribed,  judgment  may  be 
entered  against  him  for  the  full  amount  specified  in  the  plaintiff's 


79.  Ark.— Huff  v.  Citizens'  Nat. 
Bank,  99  Ark.  97,  137  S.  W.  802.  Idaho. 
Eev.  Codes,  §4310c.  La. — Schindler  v. 
Smith,  Bullins  &  Co.,  18  La.  Ann.  476. 

80.  Seaboard  ATr-Line  E.  v.  Hutch- 
inson, 4  Ga.  App.  526,  62  S.  E.  97;  Hoff- 
man v.  Simon  &  Co.,  52  Miss.  302. 

81.  In  courts  of  record,  the  judg- 
ment, in  form  at  least,  must  be  for  the 
whole  amount  due  from  the  garnishee, 
and  any  surplus  remaining  after  pay- 
ing the  creditors  entitled  under  the 
statute  to  share  in  the  distribution  to 
be  made,  belongs  to  the  debtor  in 
whose  name  the  suit  is  prosecuted.  Sie- 
ge], Cooper  &  Co.  v.  Schueck,  167  111. 
522,  47  N.  E.  855,  59  Am.  St.  Eep.  309, 
reversing  67  111.  App.  602;  Kern  v. 
Chicago  Co-operative  Brew.  Assn.,  140 
111.  371,  29  N.  E.  1035;  National  Bank 
of  America  v.  Indiana  Banking  Co., 
114  111.  483,  2  N.  E.  401;  Natywa  v. 
Wachowski,  171  111.  App.  457;  Ham  v. 
Peery,  39  HI.  App.  341.  This  rule  ap- 
plies only  in  courts  of  record.  Pomeroy 
v.  Band,  McNally  &  Co.,  157  111.  176, 
41  N.  E.  636,  reversing  54  HI.  App. 
522. 

82.  Ala. — W.  L.  Murdock  Brokerage 
Co.  v.  Collins,  146  Ala.  604,  40  So.  96; 
Kling  v.  Tunstall,  109  Ala.  608,  19  So. 
907.  See  Stephens  v.  Cox,  124  Ala.  448, 
26  So.  981.  ni.— Panning  v.  First  Nat. 
Bank,  76  111.  53.  Mo.— Groschke  v. 
Bardenheimer,  15  Mo.  App.  353.  Tenn. 
Byrn  v.  Blackman,  94  Tenn.  569,  29  S. 
W.  961. 

Judgment  cannot  properly  be  entered 
against  the  garnishee  until  the  court 
has  first  made  an  order  directing  the 
garnishee   to   pay    the   money    to    the 


sheriff  or  into  court.  Walkeen  Lewis 
Millinery  Co.  v.  Johnson,  130  Mo.  App. 
325,  109  S.  W.  847;  Groschke  v.  Bardel- 
heimer,  15  Mo.  App.  363. 

83.  If  it  is  ascertained  that  at  the 
time  of  the  service  of  the  attachment 
the  garnishee  had  in  his  possession 
property  belonging  to  the  debtor,  and 
he  has  refused  to  furnish  a  certificate, 
and  the  plaintiff  has  recovered  a  judg- 
ment against  the  principal  defendant, 
the  plaintiff  is  entitled  to  a  judgment 
against  the  garnishee  to  the  extent  of 
the  amount  of  his  judgment  against 
the  defendant,  with  costs  of  the  pro- 
ceeding, to  be  satisfied  out  of  such 
property  whereever  it  may  be  found, 
and  in  case  a  sufficient  portion  of  it 
for  that  purpose  cannot  be  found,  the 
balance  to  be  satisfied  out  of  the  prop- 
erty of  the  garnishee,  not  exempt  from 
execution.  Carter,  Bice  &  Co.  v.  Kosh- 
land,  13  Ore.  615,  12  Pac.  58,  modifying 
former  opinion,  12  Ore.  492,  8  Pac.  556. 

84.  Eanson  v.  Stanberry,  22  Iowa 
334;   Stadler  v.  Parmlee,  14  Iowa  175. 

85.  See  supra,  X,  E,  1. 

86.  See  infra,  X,  I,  11. 

The  plaintiff  must  bring  an  independ- 
ent action,  in  which  case  the  garnishee 
either  stands  charged  under  the  statute 
by  reason  of  such  default  without  any 
order  of  court  (Tillinghast  v.  Johnson, 
34  E.  I.  136,  82  Atl.  78S;  Premium  Tea 
Co.  v.  Mallovelle,  3:2  E.  I.  335,  79  Atl. 
825;  Marshall  v.  Mc'Cormick,  27  E.  I. 
357,  62  Atl.  212;  Marshall  v.  Gray,  26 
E.  I.  517,  59  Atl.  744;  Eddy  v.  Provi- 
dence Maeh.  Co.,  15  E.  I.  7,  22  Atl. 
1116),  or  the  court  may  order  the  de- 
livery or  payment   of  preperty  in  his 
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judgment  against  the  original  defendant,  with  costs.87  Notice  to  the 
garnishee  may,88  or  may  not89  be  necessary,  depending  upon  the  stat- 
ute; and  the  same  is  true  as  to  the  necessity  of  further  evidence  of 
the  indebtedness.90 

Conditional  Judgment Statutes  in  some  states  provide  for  the  rendi- 
tion of  a  conditional  judgment  against  the  garnishee  for  the  amount 
of  the  plaintiff's  claim,  to  be  made  final  unless  he  appears  and  an- 
swers within  a  specified  time  thereafter,91  or  for  the  entry  of  a  de- 
fault or  a  conditional  judgment  and  the  issuance  of  a  scire  facias,  to 
be  followed  by  a  final  judgment  if  the  garnishee  fails  to  appear  and 
discover.92    The  object  of  the  scire  facias  in  such  cases  is  to  bring  the 


possession  belonging  to  the  defendant, 
or  of  his  indebtedness  to  the  defend- 
ant, into  court  (see  infra,  X,  I,  9),  but 
in  neither  ease  is  the  question  of  his 
liability  concluded.    See  infra,  X,  I,  11. 

87.  Ark. — Tiger  v.  Bogers  Cotton 
Cleaning  &  Gin  Co.,  96  Ark.  1,  130  S. 
W.  585,  30  L.  B.  A.  (N.  S.)  694;  Nor- 
man v.  Poole,  70  Ark.  127,  66  S.  W. 
433;  Wilson  v.  Phillips,  5  Ark.  183.  Ga. 
Morrison  v.  Hilburn  &  Poole,  126  Ga. 
114,  54  S.  E.  93'8;  Atlanta  Journal  v. 
Brunswick  Pub.  Co.,  Ill  Ga.  718,  36 
S.  E.  929.  La.— Mitchell  v.  Murphy, 
131  La.  977,  60  So.  636;  Parmely  v. 
Bradbury,  13  La.  351.  Minn. — Minne- 
apolis, St.  P.  &  S.  S.  M.  E.  Co.  v. 
Pierce,  103  Minn.  504,  115  N.  W.  649. 
N.  H.— Caouette  v.  Young,  67  N.  H.  159, 
»2  Atl.  157,  68  Am.  St.  Eep.  643; 
Drew  v.  Towle,  27  N.  H.  412,  59  Am. 
Dec.  »80.  Tex. — Freeman  v.  Miller,  51 
Tex.   443. 

Failure  to  answer  only  confesses  an 
indebtedness  of  the  amount  specified  in 
the  affidavit  for  attachment  and  the 
interrogatories,  and  judgment  cannot 
properly  be  rendered  for  a  larger  sum. 
Stturges  v.  Kendall,  2  La.  Ann.  565. 

88.  N.  H.  Pub.  St.,  1901,  c.  245,  §9. 
Reasonable     Opportunity    To     Show 

Cause  Must  Be  Given. — McDonald  & 
Co.  E.  Finney,  87  Iowa  529,  54  N.  W. 
476;  MoPhail  &  Co.  v.  Hyatt,  29  Iowa 
137;  Langford  &  Orton  v.  Ottumwa 
Water  Power  Co.,  53  Iowa  415,  5  N.  W. 
574. 

A  garnishee  who  appears  and  after- 
wards is  found  in  default  for  a  failure 
to  answer  is  not  entitled  to  the  bene- 
fits of  the  provision  as  to  showing 
cause.  McDonald  &  Co.  v.  Finney,  87 
Iowa  529,  54  N.  W.  476. 

89.  The  garnishee  is  entitled  to  no 
notice  of  the  plaintiff's  intention  to 
render  him  liable  upon  the  confession 
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resulting  from   his   failure  to  answer. 
Sturges  v.  Kendall,  2  La.  Ann.  565. 

No  judgment  by  default  or  rule  to 
show  cause  is  necessary  to  precede  the 
final  judgment  against  the  garnishee. 
Elder  v.  Bogers,  11  La.  Ann.  606; 
Sturges  v.  Kendall,  2  La.  Ann.  565. 

90.  No  Evidence  To  Establish  Gar- 
nishee's Indebtedness  Necessary. — Wil- 
son v.  Phillips,  5  Ark.  183. 

In  justice  court,  if  judgment  has 
been  Tendered  against  the  defendant  in 
the  court  in  which  the  garnishment  is 
pending,  the  justiee  may  look  to  such 
judgment  to  ascertain  the  amount  of 
the  judgment  to  be  rendered  against 
the  garnishee,  without  such  judgment 
being  formally  offered  in  evidence. 
Morrison  ts.  Hilburn  &  Poole,  126  Ga. 
114,  54  S.  E.  938. 

Evidence  Necessary.  —  Idaho.  —  Shn- 
make  v.  Shumake,  17  Idaho  649,  107 
Pac.  42;  Eagleson  v.  Bubin,  16  Idaho 
92,  100  Pac.  765.  Ind.— Debs  «.  Dal- 
ton,  7  Ind.  App.  84,  34  N.  E.  236.  Md. 
Western  Nat.  Bank  v.  National  Union 
Bank,  91  Md.  613,  46  Atl.  960;  Laflin 
&  Band  Powder  Co.  v.  Baltimore  &  0. 
E.  Co.,  63  Md.  76.  See  Sarlouis  v.  Fire- 
men's  Ins.  Co.,  45  Md.  241.  But  see 
Farmers '  Bank  v.  Brooke,  40  Md.  249. 

91.  First  Nat.  Bank  v.  Dimmick 
(Ala.),  58  So.  658;  Ex  parte  National 
Lumber  Mfg.  Co.,  146  Ala.  600,  41  So. 
10. 

A  valid  judgment  nisi  is  necessary  to 
support  a  valid  final  judgment.  Ex 
parte  National  Lumb.  Mfg.  Co.,  146 
Ala.  600,  41  So.  10. 

92.  Colo. — Eice  v.  American  Nat. 
Bank.  3  Colo.  App.  81,  31  Pae.  1024. 
Fla.— Gen.  St.,  1906,  §§2136,  2146.  HL 
Horat  v.  Jackel,  59  111.  139;  Cariker  v. 
Anderson,  27  111.  358;  Williams  v.  Van- 
metre.  19  111.  293;  McAnaney*.  Quigley, 
105  111.  App.  611.  N.  J.— See  Lomerson 
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garnishee  into  court  so  that  he  may  make  discovery  and  be  examined.93 
A  valid  conditional  judgment  is  essential  to  its  issuance.94  Ordinarily 
the  garnishee  may  make  the  same  defense  to  the  scire  facias  that  he 
might  have  made  to  the  original  summons.95  Final  judgment  cannot 
be  entered  for  a  larger  amount  than  the  conditional  one.96 

8.  Judgment  or  Order  on  Answer  or  Disclosure. , —  In  some  states, 
if  the  garnishee  admits  an  indebtedness  to  the  defendant  or  the  pos- 
session of  property  subject  to  garnishment  belonging  to  him,  and  the 
plaintiff  is  satisfied  with  such  admission,  judgment  may  be  rendered 
against  him  on  his  answer  or  disclosure.97     In  others  the  garnishee 


v.  Huffman,  25  N.  J.  L.  625,  reversing  24 
N.  J.  L.  674.  Tenn. — Shannon's  Code, 
§§4819,  5246-5248. 

A  conditional  judgment  cannot  prop- 
erly be  taken  against  the  garnishee 
until  after  the  expiration  of  the  statu- 
tory time  for  answering  interrogatories. 
Towner  v.  George  &  Son,  53  111.  168. 

If  the  garnishee  appears  and  an- 
swers, and  the  answer  discloses  on  its 
face  that  he  is  liable  as  garnishee,  the 
conditional  judgment  may  be  made 
final  on  motion  of  the  judgment  cred- 
itor. Howard  Co.  v.  Miller,  123  111. 
App.  483. 

The  garnishee  cannot  be  said  to  be 
in  default  where  he  has  filed  a  motion 
to  set  aside  the  conditional  judgment 
which,  if  sustained,  will  dispense  with 
the  necessity  for  an  answer.  Washing- 
ton Park  Club  v.  Baldwin,  59  111.  App. 
61. 

No  scire  facias  is  necessary  where 
the  garnishee  has  answered,  since  in 
such  case  he  is  in  court  and  is  bound 
to  take  notice,  at  his  peril,  of  all  sub- 
sequent proceedings.  Wabash  B.  Co. 
v.  Hornbuckle,  131  111.  App.  357. 

Pennsylvania. — Scire  facias  against 
the  garnishee  eannot  issue  until  after 
judgment  has  ben  entered  against  the 
defendant  is  attachment.  Keystone 
Brewing  Co.  v.  Canavan,  221  Pa.  366, 
70  Atl.  785. 

If  not  made  returnable  to  the  proper 
term  of  court  the  writ  is  a  nullity, 
and  confers  no  authority  on  the  court 
to  render  judgment  against  the  gar- 
nishee. Schmit  v.  Devine,  164  111.  537, 
45  N.  E.  974. 

93.  Canker  v.  Anderson,  27  111.  358; 
Wabash  E.  Co.  v.  Hornbuckle,  131  111. 
App.  357. 

94.  Biee  v.  American  Nat.  Bank,  3 
Colo.  App.  81,  31  Pac.  1024. 

Tie  garnishee  must  have  been  prop- 
erly summoned  in   the  first   instance. 


Bice  v.  American  Nat.  Bank,  3  Colo. 
App.,  81,  31  Pac.  1024.  If  not,  he  may 
ignore  the  scire  facias  and  afterwards 
supersede  the  execution.  Railway  Co. 
v.  Brooks,  90  Tenn.  161,  16  S.  W.  77, 
25  Am.  St.  Rep.  673. 

95.  N.  J.  Comp.  'St.,  p.  147,  §32; 
Railway  Co.  v.  Brooks,  90  Tenn. 
161,  16  S.  W.  77,  25  Am.  St.  Rep.  673. 

96.  Ho-we  v.  Meikle,  96  111.  App. 
284. 

97.  Ala.— Code,  1907,  §4320.  Colo. 
Ann.  Code,  1910,  §140.  Fla.— Gen.  St., 
1906,  §§2138,  2147.  Idaho.— Rev.  Codes, 
§4310f.  la— Lingenfelter  v.  Iowa  Tel. 
Co.,  132  Iowa  211,  109  N.  W.  722. 

The  plaintiff  may  move  the  court  upon 
the  answer  of  the  garnishee  and  of  the 
defendant,  if  the  latter  also  answers, 
for  such  judgment  as  be  may  be  en- 
titled to  thereon.  Kan. — Gen.  St., 
1909,  §5829;  Harwi  <v.  Klippert,  67  Kan. 
743,  74  Pac.  254.  Okla. — Comp.  Laws, 
1909,   §5718.     Wis.— St.,  1898,  §2763. 

Not  without  a  trial  of  the  issues 
raised  by  a  contest  of  the  answer. 
First  Nat.  Bank  v.  Huff,  29  Okla.  547, 
118  Pac.  582;  Brooks  v.  Fields,  25  Okla. 
427,  106  Pac.  828. 

Judgment  should  not  exceed  the 
amount  of  the  garnishee's  liability  to 
the  defendant  or  the  amount  of  the 
judgment  recovered  by  the  plaintiff 
against  the  defendant.  See  supra,  X, 
I,  6. 

Payments  on  Principal  Debt. — A 
judgment  against  the  garnishee  for  the 
full  amount  which  he  admits  in  his  an- 
swer to  be  due  will  not  be  set  aside  on 
motion  of  the  principal  defendant  on 
the  ground  that  he  has  paid  a  certain 
sum  on  the  judgment  recovered  by  the 
plaintiff  against  him  (Natywa  v.  Wach- 
owski,  171  111.  App.  457),  nor  can  the 
garnishee  complain  of  the  judgment  on 
that  ground.  He  may  protect  himself 
in  such  case  by  paying  the  amount  of 

Vol.  X 


574 


GABNISHMENT 


is  required  or  may  be  ordered  to  pay  the  debt  or  deliver  the  property 
into  court  or  to  the  officer.88  In  California  the  garnishee  must  be 
brought  before  the  court  by  citation  or  independent  action  even 
though  he  admits  an  indebtedness  to  defendant.90 

A  motion  for  judgment  on  the  garnishee's  answer  raises  an  issue 
of  law.1  Such  a  motion  is  waived  by  subsequently  taking  issue  on 
the  answer.2  A  motion  to  discharge  the  garnishee  based  on  the  inter- 
rogatories and  the  answers  thereto  is  in  effect  a  motion  for  judgment 
on  the  pleadings.3 

To  warrant  charging  the  garnishee  on  his  answer  or  disclosure  it 
must  clearly  appear  therefrom  that  he  is  chargeable.4  It  is  not  es- 
sential that  liability  to  the  principal  defendant  be  admitted  in  so  many 
words,  however,  but  it  is  sufficient  if  facts  are  admitted  which  show 


the  judgment  into  court.  The  disposi- 
tion of  the  sum  so  paid  will  be  made 
by  the  court  on  a  hearing  on  an  in- 
tervening petition  by  the  defendant. 
Natywa  v.   Wachowski,  supra. 

98.  See  infra,  X,  I,  9. 
Plaintiff's  remedy,  in  case  he  fails  to 

so  pay  or  deliver  it,  is  by  an  independ- 
ent action  against  him.  See  infra,  X, 
I,    11. 

99.  Broadway  Ins.  Co.  v.  Wolters, 
128  Cal.  162,  60  Pae.  766. 

1.  Piatt  v.  Sauk  County  Bank,  17 
Wis.  222. 

The  Answer  Must  Be  Taken  as  True. 
Mason  v.  Beebee,  44  Fed.  556. 

2.  First  Nat.  Bank  v.  Huff,  29  Okla. 
547,  118  Pae.  582. 

3.  'The  interrogatories,  answers,  and 
the  motion  constitute  the  issues  on 
which  the  motion  is  to  be  determined. 
The  statute  dispensing  with  the  nec- 
essity for  excepting  to  decisions  on 
motions  for  judgment  on  the  pleadings, 
and  providing  that  such  motions  shall 
be  deemed  a  part  of  the  record  on  ap- 
peal without  being  made  such  by  a 
bill  of  exceptions,  applies.  Burton  *. 
Snyder,  21   Colo.  292,  40  Pae.  451. 

4.  Ala.— Wohl  v.  First  Nat.  Bank, 
154  Ala.  332,  46  So.  231;  Jefferson 
County  Sav.  Bank  v.  Nathan,  138  Ala. 
342,  35  So.  355;  Lightfoot  v.  Bupert  & 
McClelland,  38  Ala.  666;  Grand  Lodge 
v.  Harrison,  5  Ala.  App.  373,  59  So. 
307.  Oolo.— Bragdon  v.  Bradt,  16  Colo. 
App.  65,  64  Pae.  248.  111.— Meadow- 
craft  v.  Agnew,  89'  111.  469;  People  v. 
Johnson,  14  111.  342;  Chicago,  E.  I.  & 
P.  E.  Co.  v.  Mason,  11  111.  App.  525. 
Mass. — Seward  v.  Arms,  145  Mass.  195, 
13  N.  E.  487.  Minn.— McLean  v. 
Sworts,  69  Minn.  128,  71  N.  W.  925,  65 
Am.    St.   Bep.    556;    Milliken   v.   Mann- 
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heimer,  49  Minn.  521,  52  N.  W.  139. 
Pa. — Allegheny  Sav.  Bank  v.  Meyer,  59 
Pa.  361;  Wanamaker  &  Brown  v.  Mul- 
doon,  47  Pa.  Super.  114;  McGeary  v. 
Huff,    31    Pa.    Super.    401. 

If  the  disclosure  is  not  evasive,  judg- 
ment will  not  be  granted  unless  it  af- 
firmatively shows  liability.  McLean  v. 
Sworts,   69   Minn.   128,   71  N.  W.  925, 

05  Am.  St.  Bep.  556. 

"It  is  a  rule  of  practice  of  the  court, 
intended  for  the  protection  of  gar- 
nishees against  the  claims  of  those 
whose  funds  or  effects  they  have  in 
hand,  never  to  render  a,  judgment 
against  them  upon  answers  filed,  un- 
less those  answers  contain  either  a 
distinct  admission  of  funds  in  posses- 
sion, or  of  such  facts  as  leave  the  pos- 
session of  such  funds  a  mere  inference 
of  law."  McGeary  v.  Huff,  31  Pa. 
Super.  401,  followed  in  Wanamaker  & 
Brown  v.  Muldoon,  47  Pa.  Super.  114. 

In  the  absence  of  a  contest,  no  money 
judgment  can  be  rendered  unless  the 
answer  discloses  a  debt  such  as  can  be 
condemned  in  garnishment.     Louisville 

6  N.  R.  Co.  v.  Dooley,  78  Ala.  524. 
Where  he  denies  liability  he  cannot 

be  charged.  Sun  Ins.  Co.  v.  Doster- 
Northington  Drug  Co.,  164  Ala.  572, 
51    So.   414. 

Where  it  is  doubtful  whether  such 
liability  exists  (U.  S— Mason  v.  Bee- 
bee,  44  Fed.  556.  la.— Bolton  v.  Bailey, 
122  Iowa  729,  98  N.  W.  560;  Streeter 
v.  Gleason,  120  Iowa  703,  95  N.  W.  242; 
Kerr  v.  Edgington,  106  Iowa  68,  75  N. 
W.  669;  Hibbard  V.  Everett,  65  Iowa 
372,  21  N.  W.  683;  Church  v.  Simpson, 
25  Iowa  408.  Pa.— Conshohocken  Tube 
Co.  v.  Iron  Car  Equip.  Co.,  167  Pa. 
592,  31  Atl.  949;  Allegheny  Sav.  Bank 
v.  Meyer,  59  Pa.  361;  McGeary  v.  Huff, 
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such  liability  as  a  legal  conclusion.5  In  some  states  the  garnishee  may 
be  charged  if  his  answer  or  disclosure  is  vague  and  evasive  or  un- 
satisfactory,0 or  insufficient,7  though  there  is  authority  to  the  contrary.8 
9.  Payment  Into  Court  or  to  Officer.  —  In  several  states  it  is  pro- 
vided that  if  the  garnishee  is  found  to  be  indebted  to  the  defendant 
or  to  have  in  his  possession  property  belonging  to  him,  the  court  may 
order  it  to  be  paid  or  delivered  into  court,9  or  to  such  person  as  the 
court  may  direct,10  or  to  the  sheriff  or  the  officer  serving  the  process,11 
or  to  a  receiver12  or,  under  some  circumstances,  directly  to  the  plain- 


31  Pa.  Super.  401),  or  as  to  the  amount 
thereof  (Katz  &  Barnett  v.  Sorsby,  34 
La.  Ann.  5S8;  Conshohoeken  Tube  Co. 
c.  Iron  Car  Equip.  Co.,  supra;  McGeary 
t\  Huff,  supra),  he  cannot  be  charged. 
!i.  Pickler  v,  Bainey,  4  Heisk. 
(Tenn.)   335. 

6.  Toothaker  v.  Allen,  41  Me.  324; 
See  McLean  v.  S-worts,  69  Minn.  128, 
71  N.  W.  925,  65  Am.  St.  Eep.  556. 

7.  Melton  r.  Lewis,  74  Tex.  411,  12 
S.  W.  93;  Youngberg  v.  First  Nat. 
Bank  (Tex.  Civ.  App.),  156  S.  W.  1139. 

8.  Lightfoot  v.  Eupert  &  McClel- 
land, 38  Ala.  666. 

An  evasive  answer  may  be  stricken, 
and  judgment  nisi  then  rendered,  but 
no  judgment  can  be  rendered  upon  such 
answer.  Wite  v.  Kahn,  103  Ala.  308, 
15  So.  595. 

Effect. — Payment  or  delivery  under 
order  of  court  discharges  the  liability 
of  the  garnishee  to  the  principal  de- 
fendant pro  ianto.  'See  infra,  X,  I, 
15,   c. 

9.  U.  S.— Allen-West  Com.  Co.  v. 
Grumbles,  129  Fed.  287,  297,  63  C.  C. 
A.  401;  s.  c,  161  Fed.  461.  Ala.— Code, 
1907,  §4332.  Ark.— Giles  v.  Hicks,  45 
Ark.  271.  Ind.— Burns'  Ann.  St.,  1908, 
§976.  Kan.— Fitch  v.  Manhattan  Fire 
Ins.  Co.,  23  Kan.  366.  Ky.— Smith  v. 
Gower,  3  Met.  171.  Mo.— Walkeen 
Lewis  Millinery  Co.  v.  Johnson,  130 
Mo.  App.  325,  109  S.  W.  847;  Groschke 
v.  Bardenheimer,  15  Mo.  App.  353.  Neb. 
Eussell  v.  Lau,  30  Neb.  805,  47  N.  "W. 
193.  Ohio.— Code,  1910,  §§10,275,  11,- 
53?q    Wy0,— ComP-   lSt->    1910>    §§48-76, 

No  such  order  may  be  made  where 
the  garnishee  has  not  appeared  in  per- 
son or  been  examined  under  oath  but 
has  appeared  by  affidavit  denying  in- 
debtedness or  the  possession  of  prop- 
ertybelonging  to  the  defendant.  Al- 
,n„est  Commission  Co.  v.  Grumbles, 
29  Fed.  287,  297,  63  C.  C.  A.  401,  s.  c, 
161  Fed.  461. 


If  the  garnishee  answers,  and  his  an- 
swer is  satisfactory  to  the  plaintiff, 
"the  court  may  order  the  sum  owing 
to  be  paid  into  court,  or  may  hear 
proof,  and  from  it  determine  the  sum 
owing  and  order  it  so  paid  in,  or  fix 
the  terms  on  which  it  may  be  held." 
Sanders  &  Walker  v.  Herndon,  122  Ky. 
760,  93  S.  W.  14,  121  Am.  St.  Eep.  493, 
5  L.  E.  A.  (N.  S.)  1072n. 

If  he  fails  to  pay  the  money  into 
court  as  ordered,  he  does  so  at  his 
peril.  Work  to.  Brown,  38  Neb.  498,  56 
N.  W.  1082. 

The  court  "may  by  its  process,  of 
rule  and  attachment,  compel  the  gar- 
nishee to  obey  and  perform  its  man- 
date as  in  other  like  cases."  Smith  is. 
Gower,  3  Mete.   (Ky.)   171. 

Payment  to  the  attorney  for  the 
plaintiff  in  attachment,  instead  of  into 
court  as  ordered,  does  not  relieve  the 
garnishee  from  liability  where  it  is 
subsequently  determined  that  such 
plaintiff  is  not  entitled  to  the  money, 
but  that  it  'belongs  "to  a  third  person. 
Eussell  v.  Lau,  30  Neb.  805,  47  N.  W. 
193. 

10.  Smith  v.  Gower,  3  Mete.  (Ky.) 
171. 

11.  Such  an  order  cannot  be  made 
on  an  unauthorized  so-called  supple- 
mental answer  showing  that  property 
of  the  defendant  has  come  into  the 
hands  of  the  garnishee  after  the  service 
of  the  writ.  Bragdon  v.  Bradt,  16  Colo. 
App.  65,  64  Pac.  248. 

After  Examination. — Cal. — Broadway 
Ins.  Co.  v.  Wolters,  128  Cal.  162,  60 
Pac.  766;  Bobinson  v.  Tevis,  38  Cal. 
611;  Boberts  v.  Landecker,  9  Cal.  262. 
Idaho. — Eev.  Codes,  §4310.  Nev. — Eev. 
Laws,  1912,  §5155;  Persing  v.  Eeno 
Stock  Brokerage  Co.,  30  Nev.  342,  96 
Pac.  1054;  Birchfield  v.  Harris,  9  Nev. 
382;  Bivins  v.  Harris,  8  Nev.  153. 

12.  White  v.  Fernald-Woodward  Co., 
76  N.  H.  83,  79  Atl.  641;  Musgrove  v. 
Goss,  75  N.  H.  208,  72  Atl.  .371;  Bul- 
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tiff,13  or  may  permit  him  to  retain  it  on  giving  a  forthcoming  bond.14 
The  office  of  such  an  order  is  merely  to  give  to  the  plaintiff  the  same 
right  of  action  against  the  garnishee  that  the  principal  defendant 
had.15  It  is  not  a  judgment,16  and  does  not  fix  or  determine  the 
liability  of  the  garnishee,17  or  preclude  him  from  setting  up  any  de- 
fense he  may  have  when  he  is  subsequently  sued  by  the  plaintiff.18 
The  same  is  true  where  the  garnishee  is  charged  by  his  default,18  or 


lock  v.  Poster,  44  N.  H.  38;   Fling  v. 
Goodall,  40  N.  H.  208. 

Where  the  trustee  is  charged  for 
notes  in  Ms  possession  signed  by  a 
third  person  and  payable  to  the  defend- 
ant, mortgages  securing  them  pass  to 
a  receiver  to  whom  tne  trustee  is  re- 
quired to  deliver  the  notes.  "Wheeler 
v.  Emerson,  45  1ST.  H.  526. 

13.  Where  judgment  has  already 
been  rendered  against  the  principal  de- 
fendant, the  garnishee  may  be  ordered 
to  pay  the  amount  he  is  found  to  owe 
directly  to  the  plaintiff  as  a  credit  on 
his  judgment,  instead  of  to  a  receiver. 
Webster  Wagon  Co.  v.  Home  Ins.  Co., 
27  W.  Va.  314. 

14.  Ark. — Giles  v.  Hicks,  45  Ark. 
271.  Ind.— Burns'  Ann.  St.,  1908,  §976. 
Kan. — Fitch,  v.  Manhattan  Fire  Ins.  Co., 
23  Kan.  366.  Ky. — Smith  v.  Gower,  3 
Met.  171.  Mo. — Calumet  Paper  Co.  v. 
Haskell  Show  Printing  Co.,  144  Mo.  331, 
45  S.  W.  1115,  66  Am.  St.  Rep.  425;  Mc- 
Garry  v.  Lewis  Coal  Co.,  93  Mo.  237, 
6  S.  W.  81,  3  Am.  St.  Rep.  522; 
Walkeen  Lewis  Millinery  Co.  v.  John- 
son, 130  Mo.  App.  325,  109  S.  W.  847; 
Groschke  v.  Bardenheimer,  15  Mo. 
App.  353.  Neb.^Comp.  St.,  1911,  §6767. 
Ohio.— Code,  1910,  §§11,850,  10,275. 
Wyo.— Comp.  St.,  1910,  §4876. 

Enforcement  of  Bond. — See  Ky.  Civ. 
Code  Prac,  1906,  §225;  Mo.  Rev.  St., 
1909,  §2420. 

15.  Penyan  v.  Berry,  52  Ark.  130, 
12  S.  W.  241;  Secor  v.  Witler,  39  Ohio 
St.  '2a 8,  232. 

It  is  in  effect  only  an  assignment 
of  the  claim  from  the  debtor  to  the 
creditor.  Mull  v.  Jones,  33  Kan.  112,  5 
Pac.  388;  Board  of  Education  v.  Sco- 
ville,  13  Kan.  17;  Bank  of  Le  Roy  v. 
Harding,  1  Kan.  App.  389,  41  Pac.  680; 
Secor  v.  Witter,  39  Ohio  St.  218,  231; 
Milligan  v.  Plymouth  State  Bank,  4 
Ohio  C.  C.   (N.  S.)   585. 

The  attaching  creditor  does  not  ac- 
quire a  more  summary  remedy  for  the 
collection  of  his  debt,  by  such  an  order, 
than  the  defendant  had.  Secor  v.  Wit- 
ter, 39  Ohio  St.  218,  232. 
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16.  Ark. — Penyan  v.  Berry,  52  ATk. 
1.30,  12  S.  W.  241.  Kan.— Mull  v.  Jones, 
33  Kan.  112,  5  Pac.  388;  Board  oi 
Education  v.  Scoville,  13  Kan.  17;  Bank 
of  Le  Roy  v.  Harding,  1  Kan.  App. 
389,  41  Pac.  680.  Neb.— Hollingsworth 
v.  Fitzgerald,  16  Neb.  492,  20  N.  W. 
836.  Ohio. — Secor  v.  Witter,  38  Ohio 
St.  218,  231;  Milligan  v.  Plymouth  State 
Bank,  4  Ohio  C.  C.  (N.  S.)  585. 

Contra. — Johnson  <o.  Samuelson,  82 
Neb.  201,  117  N.  W.  470,  130  Am.  St. 
Rep.  666. 

17.  Ark. — Penyan  v.  Berry,  52  Ark. 
130,  12  S.  W.  241.  Kan.— Madden  v. 
Union  Pac.  R.  Co.,  89  Kan.  282,  131 
Pac.  552;  Mull  v.  Jones,  33  Kan.  112, 
5  Pac.  388;  Fitch  v.  Manhattan  Fire 
Ins.  Co.,  23  Kan.  366.  Ohio.— Secor 
v.  Witter,  29  Ohio  St.  218,  231;  Milligan 
v.  Plymouth  State  Bank,  4  Ohio  C.  C 
(N.  S.)   585. 

It  is  not  conclusive  as  to  his  indebted- 
ness or  his  rights.  Hollingsworth  v. 
Fitzgerald,  16  Neb.  492,  20  N.  W.  836. 

But  the  garnishee  cannot  contend 
that  the  indebtedness  is  exempt,  where 
such  question  was  previously  decided 
adversely  to  the  defendant  in  a  sum- 
mary proceeding  instituted  by  him  to 
procure  its  determination.  Cunning- 
ham v.  Kansas  'City,  Ft.  S.  &  M.  E. 
Co.,  60  Kan.  268,  56  Pac.  502. 

18.  Ark.— Penyan  v.  Berry,  52  Ark. 
130,  12  S.  W.  241.  Kan.— Madden  v. 
Union  Pac.  R.  Co.,  89  Kan.  282,  131 
Pac.  552.  Ohio. — Secor  w.  Witter,  39 
Ohio  St.  218;  Milligan  v.  Plymouth 
State  Bank,  4  Ohio  C.  C.  (N.  S.)  585. 

In  the  subsequent  action  he  may 
show  whether  he  was  indebted  to  the 
principal  defendant  when  the  garnishee 
process  was  served,  and  the  character 
of  any  such  indebtedness,  as  that  it 
was  exempt.  Mull  v.  Jones,  33  Kan. 
112,  5  Pac.  388. 

19.  Premium  Tea  Co.  <v.  Mallovelle, 
38  E.  I.  335,  79  Atl.  825;  Eddy  v.  Prov- 
idence Mach.  Co.,  15  R.  I.  7,  22  Atl. 
1116. 

It  is  only  by  force  of  the  statute 
that  the  charging  of  a  garnishee  can  m 
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where  a  so-called  judgment  is  rendered  in  his  favor  for  costs.20 
Delivery  to  Officer  Holding  Execution.  —  In  some  states  a  garnishee  who 
admits  an  indebtedness  to,  or  the  possession  of  property  belonging 
to,  the  principal  defendant,21  or  who  has  been  charged  as  garnishee 
or  trustee  in  respect  thereto,22  is  required,  on  demand,  to  pay  or  deliver 
the  same  to  the  officer  holding  an  execution  issued  on  a  judgment 
against  the  principal  defendant,  and  if  he  fails  to  do  so,  judgment 
may  be  rendered  against  him  for  the  amount  of  the  plaintiff's  judg- 
ment,23 or  execution  may  be  issued  against  him,2*  or  the  officer  is  re- 
quired to  levy  upon  property  of  the  defendant  in  his  possession.25 
10.  Scire  Facias.  —  In  some  states  it  is  provided  that  if  a  person 
who  has  been  charged  as  or  adjudged  a  garnishee  or  trustee  fails  to 
turn  over  the  property  of  the  defendant  in  his  hands,  or  to  pay  his 
indebtedness,  to  the  officer  holding  the  execution  on  the  judgment 
against  the  principal  defendant,  the  plaintiff  may  sue  out  a  writ  of 
scire  facias  against  him  requiring  him  to  appear  and  show  cause  why 


any  case  operate  as  a  judgment.  Eddy 
f.  Providence  Mach.  Co.,  15  B.  I.  7,  22 
Atl.  1116. 

20.  Fitch  v.  Manhattan  Fire  Ins. 
Co.,  23  Kan.  3'66. 

21.  Johnson  v.  Samuelson,  82  Neb. 
201,  117  N.  W.  470,  130  Am.  St.  Rep. 
666;  Peterson  v.  Kingman,  59  Neb.  667, 
81  N.  W.  847;  Burlington  &  M.  R.  R. 
Co.  v.  Chicago  Lumb.  Co.,  18  Neb.  303, 
25  N.  W.  94;  Clark  v.  Foxworthy,  14 
Neb.  241,  15  N.  W.  342. 

The  confession  must  be  clear  and 
unqualified.  Ratehellor  v.  Richardson, 
17  Ore.  334,  21  Pac.  382.  See  also 
Clark  v.  Foxworthy,  14  Neb.  241,  15 
N.  W.  342. 

The  order  for  payment  has  the  force 
and  effect  of  a  judgment  (Peterson  v. 
Kingman,  59  Neb.  667,  81  N.  W.  847; 
Burlington  &  M.  R.  R.  Co.  v.  Chicago 
Lumber  Co.,  18  Neb.  303,  25  N.  W. 
94;  Hollingsworth  v.  Fitzgerald,  16  Neb. 
492,  20  N.  W.  836),  and  cannot  be  col- 
laterally attacked  (Johnson  v.  Samuel- 
eon,  82  Neb.  201,  117  N.  W.  470,  130 
Am.  St.  Kep.  666;  Union  Pac.  R.  Co.  v. 
Smersh,  22  Neb.  751,  36  N.  W.  139,  3 
Am.  St.  Rep.  290;  "Wilson  v.  Burney, 
8  Neb.  39).  It  constitutes  a  lien  upon 
the  lands  of  the  debtor  in  the  county. 
Johnson  v.  Samuelson,  82  Neb.  201,  117 
N.  W.  470,  130  Am.  St.  Rep.  666; 
Union  Pac.  R.  Co.  v.  Smersh,  22  Neb. 
wl,  36  N.  W.  139,  3  Am.  St.  Rep. 
290.  '  * 

The  order  is  final  and  conclusive  un- 
less appealed  from.  Johnson  v.  Samuel- 
son,  82  Neb.  201,  117  N.  W.  470,  130 
«"■  St.  Rep.  666;   Peterson  v.  King- 


man, 59  Neb.  667,  81  N.  "W.  847;  Burn- 
ham  v.  Ramge,  47  Neb.  175,  66  N.  W. 
277;  Union  Nat.  Bank  v.  Hic-key,  34 
Neb.  300,  51  N.  "W.  825;  "Wilson  v 
Burney,  8  Neb.  39. 

22.  Hurd's  Rev.  St.  (111.),  1909,  c. 
62,  §§20,  25;  Thompson  v.  King,  173 
Mass.  439,  53  N.  E.  910. 

23.  Fanning  v.  First  Nat.  Bank,  76 
111.  53. 

Tennessee, — In  garnishment  on  execu- 
tion. Shannon's  Code,  §4822.  A  per- 
sonal judgment  cannot  properly  be  ren- 
dered against  the  garnishee  in  such 
case  unless  he  refuses  to  deliver  the 
property  to  the  officer  on  demand.  A 
personal  money  judgment  in  the  first 
instance  is  void.  Byrn  v.  Blackman, 
94  Tenn.  569,  29  S.  W.  961. 

24.  Ala.— 'Code,  1907,  §4322.  N.  H. 
Pub.  St.,  1901,  c.  245,  §34.  Ore.— Barr 
v.  "Warner,  38  Ore.  109,  62  Pac.  899; 
De  Witt  v.  Kelly,  18  Ore.  557,  23  Pac. 
666;  Batchellor  v.  Richardson,  17  Ore. 
334,  21  Pac.  3&2. 

If  such  debt  be  not  then  due,  the 
sheriff  shall  sell  the  same  according  to 
the  certificate,  as  other  property.  De 
Witt  v.  Kelly,  18  Ore.  557,  23  Pac.  666; 
Batchellor  v.  Richardson,  17  Ore.  334, 
21  Pae.  392. 

He  is  made  a  party  to  the  judgment 
only  to  the  extent  that  an  execution 
issued  thereon  may  be  levied  upon  his 
property  if  he  refuses  to  pay  the  debt 
to  the  officer  on  demand.  Adamson  v. 
Frazier,  40  Ore.  273,  66  Pac.  810,  67 
Pac.  300. 

25.  Adamson  m.  Frazier,  40  Ore.  273, 
66  Pac.  810,  67  Pac.  300. 
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judgment  should  not  be  rendered  against  him  for  the  same.28  In  such 
ease  the  order  charging  the  garnishee  in  the  original  proceeding,  or 
the  court's  finding  in  that  proceeding  that  he  is  indebted  to  the  de- 
fendant or  has  effects  belonging  to  the  defendant  in  his  possession,  is 
not  a  judgment,27  and  is  not  conclusive  on  the  parties,23  except  in  the 
matter  of  costs.29  The  garnishee  may  answer  in  the  scire  facias  pro- 
ceedings,30 and  may  set  up31  and  prove32  any  matter  which  may  be 
necessary  or  proper  for  his  defense.  A  claimant  may  be  admitted  as 
a  party  to  the  proceeding  and  may  there  assert  his  demand.33 
Scire  facias  on  default  is  treated  in  another  section.34 
11.  Action  by  Plaintiff  Against  Garnishee.  —  In  some  states  no 
judgment  can  be  rendered  against  the  garnishee  in  the  garnishment 
proceedings,  but  in  order  to  obtain  such  a  judgment  the  plaintiff  is 
required  to  commence  a  separate  action  against  him.35    Where  this  rule 


26.  Conn. — Savings  Bank  v.  Downs, 
74  Conn.  87,  49  Atl.  913.  Me.— Rev. 
St.,  1903,  c.  88,  §|67-'70.  Mass.— Eev. 
Laws,  c.  189,  §§45-49. 

A  previous  demand  on  the  defendant 
is  not  essential  to  protect  the  garnishee. 
Culver  v.  Hall,   20   Conn.  409,  414. 

The  scire  facias  must  be  returnable 
before  the  court  in  which  the  judgment 
is  rendered.  That  it  is  not  cannot  be 
waived.  Savings  Bank  v.  Downs,  74 
Conn.  87,  49  Atl.  913. 

Scire  facias  will  not  lie  until  an 
execution  has  been  issued  and  returned 
unsatisfied.  Petterson  v.  Patten,  15 
Mass.  473. 

The  original  suit  and  the  action  of 
scire  facias  are  parts  of  one  continued 
and  connected  course  of  proceedings, 
and  the  answer  and  examination  of  the 
trustee  and  an  agreed  statement  of 
facts  in  the  former  are  a  part  of  the 
record  in  the  latter.  Peterson  v.  Loring, 
135  Mass.  397. 

If  the  trustees  are  liable  jointly,  it 
is  proper  to  join  them  all  in  one  scire 
facias.  Hathaway  v.  Russell,  16  Mass. 
473. 

27.  "Welles  v.  Schroeder,  67  Conn. 
257,  34  Atl.  1051;  Tweedy  v.  Nichols, 
27  Conn.  518;  Robinson  v.  Mason,  27 
Conn.  270. 

28.  Welles  v.  Schroeder,  67  Conn. 
257,  34  Atl.  1051;  Tweedy  v.  Nichols, 
27  Conn.  518;  Cavanaugh  v.  Merrimac 
Hat  Co.,  213  Mass.  384,  100  N.  E.  662; 
Shawmut  Commercial  Paper  Co.  v. 
Cram,  212  Mass.  108,  98  N.  E.  606. 

A  finding  that  the  garnishee  is  not 
indebted  to  the  defendant  and  has  no 
property  belonging  to  him  in  his  pos- 
session is  not  a  bar  to  a  subsequent 
scire  facias  against  him.     Bacon  Acad- 

Vol.  X 


emy  -v.  Be  Wolf,  26  Conn.  602. 

29.  Tweedy  v.  Nichols,  27  Conn.  518; 
Bacon  Academy  v.  De  Wolf,  26  Conn. 
602. 

30.  Thompson  v.  King,  173  Mass. 
439,  53  N.  E.  910. 

"If  he  has  previously  answered,  the 
court  may  allow  him  to  file  a  new  and 
additional  answer  at  any  stage  of  the 
case."  Thompson  v.  King,  173  Mass. 
439,  53  N.  E.  910,  citing  Collins  v.  Smith, 
12  Gray  (Mass.)  431. 

He  is  required  to  answer  under  oath 
and  not  by,  attorney.  Guptill  v.  Ayer, 
149  Mass.  49,  20  N.  E.  449. 

His  answers  are  to  be  taken  as  true. 
"Varian  v.  New  England  Mut.  Ace. 
Assn.,  156  Mass.  1,  30  N.  E.  368;  Gup- 
till v.  Ayer,  149  Mass.  49,  20  N.  E. 
449. 

If  it  appears  from  his  answers  that 
he  has  not  in  his  hands  any  goods,  ef- 
fects, or  credits  of  the  principal  defend- 
ant for  which  he  is  chargeable  as  trus- 
tee, he  is  entitled  to  judgment  upon 
the  scire  facias.  Guptill  v.  Ayer,  149 
Mass.  49,  20  N.  E.  449. 

31.  Cavanaugh  v.  Merrimac  Hat  Co., 
213  Mass.  384,  100'  N.  E.  662. 

32.  Hanson  v.  Butler,  48  Me.  81; 
Leonard  v.  Inhabitants  of  Weymouth, 
193  Mass.  479,  79  N.  E.  787;  Thompson 
v.  King,  173  Mass.  439,  53  N.  E.  910; 
Varian  v.  New  England  Mut.  Ace. 
Assn.,  156  Mass.  1,  30  N.  E.  368. 

If  he  was  not  examined  in  the  orig- 
inal suit  he  may  be  on  the  scire  facias. 
Thompson  v.  Dyer,  100  Me.  421,  62  Atl. 
76 

33.  Shawmut  Commercial  Paper  Co. 
v.  Cram,  212  Mass.  108,  98  N.  B.  696. 

34.  See  supra,  X,  I,  7. 

35.  Ark. — In  garnishment  in  attach- 
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obtains,  it  is  sometimes  provided  that  if  the  garnishee  fails  to  appear 
and  answer,36  or  if  his  disclosure  is  unsatisfactory  to  the  plaintiff,s7 
or  if  he  fails  to  comply  with  an  order  of  the  court  directing  the  de- 
livery of  the  property  or  the  payment  of  the  money  into  court,  or  the 
giving  of  a  forthcoming  bond,38  the  plaintiff  may  bring  an  action 
against  him  in  his  own  name.39  In  California  the  garnishee  may  either 
be  cited  to  appear  in  court  for  examination,40  or  the  plaintiff  may 
commence  an  original  action  against  him.41  The  action  against  the 
garnishee  is  an  ordinary  civil  action  for  the  recovery  of  money.42    It 


merit.  Nelson  v.  Blanks,  67  Ark.  347, 
56  S.  W.  867;  St.  Louis,  I.  M.  &  S. 
B.  Co.  v.  Kichter,  48  Ark.  349,  3  S.  W. 
56;  Giles  v.  Hicks,  45  Ark.  271.  Kan. 
Mteh  v.  Manhattan  Fire  Ins.  Co.,  23 
Kan.  366.  Ky. — Smith  v.  Grower,  3  Mete. 
171.  Ohio.— Secor  v.  Witter,  39  Ohio 
St.  218,  230;  Milligan  -v.  Plymouth  State 
Bank,  4  Ohio  C.  C.  (N.  6.)  585.  E.  I. 
Marshall  v.  McCormick,   27   B.   I.   357, 

62  Atl.  212.  Wyo.— Hudson  Coal  Co. 
v.  Haui,  18  Wyo.  425,  433,  109  Pac. 
21;  Stanley  <v.  Foote,  9  Wyo.  335,  351, 

63  Pac.  940. 

In  eases  covered  by  Act  April  8, 
1889,  and  Act  April  19,  1895,  it  is 
not  necessary  in  all  cases  to  commence 
a  separate  action  against  the  garnishee 
in  order  to  authorize  the  court  to 
enter  final  judgment  against  him,  but 
in  the  eases  covered  thereby  final  judg- 
ment may  be  rendered  against  him  on 
default,  or  when  on  trial  the  court 
finds  that  he  is  indebted  to  the  defend- 
ant. Tiger  v.  Eogers  Cotton  Cleaner 
&  Gin  Co.,  96  Ark.  1,  130  S.  W.  585,  30 
L.  E.  A.  (N.  S.)  694;  Norman  v.  Poole, 
70  Ark.  1,27,  66  S.  W.  433. 

36.  Ark.— St.  Louis,  I.  M.  &  S.  B. 
Co.  v.  Bichter,  48  Ark.  349,  3  S.  W.  56; 
Giles  v.  Hicks,  45  Ark.  271.  Kan. — In 
justice's  court.  Gen.  St.,  1909,  §6403. 
Ky.— Sanders  &  Walker  v.  Herndon,  122 
Ky.  760,  772,  93  S.  W.  14,  121  Am. 
St.  Eep.  493.  Neb.— Comp.  St.,  1911, 
§6768.  Ohio.— Secor  v.  Witter,  39  Ohio 
St.  218,  231.  Wyo.— Hudson  Coal  Co. 
«.  Hauf,  18  Wyo.  425,  109  Pac.  21. 

37.  See  supra,  IX,  E,  7. 

38.  Ark.— Giles  v.  Hicks,  45  Ark. 
271.  Kan.— Gen.  St.,  1909,  §6403.  Neb. 
Russell  d.  Lau,  30  Neb.  805,  47  N.  W. 
193.  Ottio.-^Secor  v.  Witter,  39  Ohio 
St-  218,  231;  Milligan  v.  Plymouth 
State  Bank,  4  Ohio  C.  C.  (N.  S.)  585. 
Wyo.— Hudson  Coal  Co.  v.  Hauf,  18 
Wyo.  425,  109  Pae.  21;  Stanley  v.  Foote, 
9  Wyo.  335,  351,  63  Pac.  940. 

39.  Pope  v.  Kingman  &  Co.,  2  Neb. 


(Unof.)    184,   96  N.   W.   519;   Secor  v. 
Witter,  39   Ohio  St.  218,  231. 

The  statute  does  not  require  the  is- 
suance of  an  execution  against  the  at- 
tachment debtor  and  the  return  there- 
of unsatisfied  prior  to  suit.  Pope  v. 
Kingman  &  Co.,  2.  Neb.  (Unof.)  184. 
96  N.  W.  519. 

40.  Broadway  Ins.  Co.  v.  Wolters, 
128  Cal.  162,  60  Pae.  766;  Bobinson  v. 
Tevis,  3>8  Cal.  611;  Bofcerts  v.  Landeck- 
er,  9  Cal.  262. 

41.  Nordstrom  v.  Corona  City  Water 
Co.,  155  Cal.  206,  100  Pac.  242,  132 
Am.  St.  Eep.  81;  Broadway  Ins.  Co.  v. 
Wolters,  128  Cal.  162,  60  Pae.  766;  Bob- 
erts  v.  Landeeker,  9  Cal.  262.  See 
Deering  v.  Eiehardson-Kimball  Co.,  109 
Cal.  73,  41  Pae.  801. 

"If  the  garnishee  has  not  volun- 
tarily paid  or  delivered  to  the  sheriff, 
the  plaintiff,  after  obtaining  judgment, 
may  sue  him,  .  .  .  and  recover  the 
property  or  its  value,  to  the  extent  of 
his  judgment,  if  the  garnishee  has  con- 
verted it  in  the  meantime."  Eobin- 
son v.  Tevis,  38  Cal.   611. 

He  may  bring  such  an  action  after 
recovery  of  a  judgment  against  the  de- 
fendant in  attachment  and  a  failure  to 
fully  satisfy  it  on  execution,  without 
first  procuring  an  order  requiring  the 
garnishee  to  appear  and  answer,  and 
without  any  order  of  court  authorizing 
sueh  suit.  Carter  v.  Los  Angeles  Nat. 
Bank,  116  Cal.  370,  48  Pac.  332. 

No  equitable  circumstances  need  be 
shown  to  justify  such  a  suit.  Carter  p. 
Los  Angeles  Nat.  Bank,  116  Cal.  370, 
48  Pac.  332. 

In  such  an  action  the  defendant  in 
attachment  is  a  necessary  party.  Clyne 
v.  Easton,  Eldridge  &  Co.,  148  Cal.  287, 
83  Pae.  36,  113  Am.  .St.  Eep.  253. 

42.  Ky. — Sanders  &  Walker  v.  Hern- 
don, 122  Ky.  760,  772,  93  Pac.  14,  121 
Am.  St.  Eep.  49.3,  5  L.  E.  A.  (N.  S.) 
1072n.  Ohio. — Secor  v.  Witter,  39  Ohio 
St.  '218,    231;    Squair    &   McDonald   v. 
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is  an  independent  proceeding.43  The  plaintiff  occupies  the  position 
of  the  principal  defendant,  with  the  same  rights  which  he  had,  and 
liable  to  be  met  with  the  same  defenses.44  The  same  proceedings  may 
be  had  as  in  other  actions,45  and  the  ordinary  rules  of  procedure  ap- 
ply.46 A  complaint  or  petition  is  filed,47  and  summons  is  issued  and 
served48  in  the  ordinary  way.  The  plaintiff  may  have  such  process, 
including  attachment,  as  in  other  cases,49  and  a  claimant  of  the  prop- 
erty or  indebtedness  may  intervene.00  In  the  case  of  a  debt  not  yet 
due,  no  such  action  can  be  commenced  until  it  becomes  due.61  Whether 
the  action  may  be  commenced52  or  tried53  before  judgment  has  been 
recovered  against  the  principal  defendant  depends  upon  the  statutes 
of  the  various  states.  Generally  no  judgment  can  be  rendered  in  such 
an  action  before  that  time.54  Whether  several  garnishees  may  be  sued 
jointly  depends  on  the  statute.55  Judgment  may  be  rendered  for  the 
plaintiff  for  the  amount  of  the  property  and  credits  of  the  defendant 
in  the  possession  of  the  garnishee,  not  exceeding  the  amount  of  plain- 
tiff's claim.56  It  is  sometimes  further  provided  that  when  the  claims 
of  the  plaintiff  are  satisfied,  the  principal  defendant  may,  on  motion, 
be  substituted  as  the  plaintiff  in  the  judgment.57 

12.    Execution.  —  In  many  states  the  judgment  against  the  gar- 
nishee may  be  enforced  by  execution  in  the  same  manner  as  other 


Shea,  26  Ohio  St.  64-5.  Wyo.— Hudson 
Coal  Co.  v.  Hauf,  18  Wyo.  425,  109 
Pac.  21. 

43.  Squair  &  McDonald  v.  Shea,  26 
Ohio  St.  645;  Hudson  Coal  Co.  v.  Hauf, 
18  Wyo.  425,  109  Pac.  21. 

It  is  subordinate  to  the  former  action 
only  to  the  extent  that  final  judgment 
may  not  be  rendered  against  the  gar- 
nishee therein  until  the  original  action 
against  the  principal  defendant  has 
been  determined.  Squair  &  McDonald 
v.  Shea,  26  Ohio  St.  645;  Hudson  Coal 
Co.  v.  Hauf,  18  Wyo.  425,  109  Pac.  21. 

44.  Squair  &  McDonald  v.  Shea,  26 
Ohio  St.  645;  Hudson  Coal  Co.  v.  Hauf, 
18  Wyo.  425,  109  Pac.  21. 

45.  Ark. — Kirby's  Dig.,  §379.  Kan. 
Gen.  St.,  1909,  §6403.  Ky.— Civ.  Code 
Prac,,  1906,  §227.  Neb.— Comp.  St., 
1911,  §6768.  Ohio.— Code,  1910,  §§10,- 
276,  11,851.  Wyo.— Comp.  St.,  1910, 
§§48177,   5340. 

46.  Grainger  V.  First  Nat.  Bank,  63 
Neb.  46,  88  N.  W.  121;  Hudson  Coal 
Co.  v.  Hauf,  18  Wyo.  425,  109  Pac. 
21. 

47.  Ark. — Nelson  v.  Blanks,  67  Ark. 
347,  56  S.  W.  867.  Ky.— Sanders  & 
Walker  v.  Herndon,  122  Ky.  760,  772, 
93  Pac.  14,  121  Am.  St.  Rep.  493,  5 
L.  E.  A.  (N.  S.)  1072n.  Neb.— Comp. 
St.,  1911,  §6768. 

48.  Ark. — Nelson  v.  Blanks,  67  Ark. 

Vol.  X 


347,  56  S.  W.  867.  Ky.— Comp.  St., 
1911,  §6768.  Ohio.— Squair  &  McDon- 
ald v.  Shea,  26  Ohio  St.  645. 

49.  Ky.  Code  Civ.  Prac,  1906,  §227; 
Squair  &  McDonald  v.  Shea,  26  Ohio 
St.  645. 

50.  Cornish  v.  Russell,  32  Neb.  397, 
49  N.  W.  379;  Stanley  v.  Foote,  9  Wyo. 
335,  351,  63  Pac:  940. 

51.  Secor  v.  Witter,  39  Ohio  St.  218, 
232. 

52.  In  California  the  garnisher  may 
commence  an  action  against  the  gar- 
nishee for  the  protection  of  his  con- 
tingent interest  in  the  debt  or  property 
attached  before  he  obtains  judgment 
against  the  defendant  in  the  attachment 
suit,  as  where  such  judgment  could  not 
be  obtained  until  after  the  statute  of 
limitations  had  barred  an  action 
against  the  garnishee.  Clyne  v.  Easton, 
Eldridge  &  Co.,  148  Cal.  287,  83  Pac. 
36,  113  Am.  St.  Rep.  253. 

53.  Adler-Goodman  Com.  Co.  O. 
Bloom,  62  Ark.  616,  37  S.  W.  305. 

54.  See  supra,  X,  I,  4. 

55.  R.  I.  Gen.  Laws,  1909,  C.  301, 
§§14,   21. 

56.  Ar£.— Kirby's  Dig.,  §379.  Kan. 
Gen.  St.,  1909,  §6403.  Neb.— Comp. 
St.,  1911,  §6768.  Ohio.— Code,  1910, 
§§10,276,  11,851.  Wyo.— Comp.  St, 
1910,  §§4877,  5340. 

57.  See  statutes  in  preceding  notes. 
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judgments.68    If  the  judgment  is  for  a  debt  not  yet  due,  execution 
will  be  stayed  until  it  becomes  due.59 

13.  Distribution  of  Fund  Realized.  —  Money  or  property  obtained 
by  means  of  the  garnishment  proceedings  will  be  applied  to  the  pay- 
ment of  the  plaintiff's  judgment  against  the  principal  defendant  and 
costs,60  and  any  balance  remaining  will  be  returned  to  the  defendant.81 
Personal  property  delivered  to  the  sheriff  or  other  officer  will  be  sold 
and  the  proceeds  so  applied.62 

14.  Vacation  of  Judgment.  —  The  court  generally  has  discretion- 
ary power  to  set  aside  a  default  judgment  against  the  garnishee,08  or 
a  judgment  rendered  against  him  on  his  answer  admitting  an  in- 
debtedness to  the  defendant,64  for  good  cause  shown.     A  void  judg- 


58.  Harwi  v.  Klippert,  67  Kan.  743, 
74  Pae.  254;  First  Nat.  Bank  v.  Elliott, 
62  Kan.  764,  64  Pac.  623,  55  L.  E.  A. 
353n;  Bums  V.  Payne,  31  Ore.  100,  49 
Pae.  884. 

59.  See  supra,  V,  F,  18. 

60.  Conn.— Gen.  St.,  §§931,  932.  Ky. 
Civ.  Code  Prac,  1906,  §229.  Neb. 
Comp.  St.,  1911,  §6771.  N.  H.— Pub. 
St.,  1901,  e.  245,  §32. 

Where  There  Are  Several  Garnish- 
ments.— See  supra,  VI,  C. 

61.  Colo.  Ann.  Code,  1910,  §140; 
N.  H.  Pub.  St.,  1901,  e.  245,  §32. 

62.  The  officer  holds  the  property 
for  sale  in  the  same  manner  as  if  it 
had  been  taken  from  a  defendant  in 
execution  in  the  first  instance.  The  de- 
fendant may  elaim  certain  of  such 
property  as  exempt,  and  have  the  same 
set  off  to  him.  Fanning  v.  First  Nat. 
Bank,  76  111.  53. 

63.  Ga. — Dannenberg  v.  Alder-May 
Co.,  137  Ga.  Ill,  72  S.  E.  906.  Ky. 
Darby  v.  French,  112  S.  W.  1132.  Minn. 
Minneapolis,  St.  P.  &  S.  S.  M.  E.  Co.  v. 
Pierce,  103  Minn.  504,  115  N.  W.  649. 
N.  D.— First  State  Bank  v.  Krenelka, 
23  N.  D.  568,  137  N.  "W.  824;  Bis- 
marck Grocery  Co.  v.  Yeager,  21  N.  D. 
54,7,  131  N.  W.  517. 

See  in  general  the  title  "Default." 
An  interlocutory  ex  parte  order  that 
the  interrogatories   be    taken    as    con- 
fessed.   Elder  v.  Rogers,  11  La.  Ann. 
606.  6      ' 

Where  a  commissioner  is  appointed 
to  take  the  answer  of  the  garnishee 
aid  no  notice  of  the  time  and  place 
of  taking  such  answer  is  given  him. 
Bower  Bros.  v.  Hansen,  129  Iowa  148, 
105  N.  W.  394;  Thomas  v.  Hoffman,  62 
Iowa  125,  17  N.  W.  431. 

Where  no  judgment  has  been  ren- 
dered against  the  principal  defendant. 


Travelers'  Ins.  Co.  v.  Kent  Circuit 
Judge,  144  Mich.  6S7,  108  N.  W.  363 

The  remedy  is  by  motion  to  set  aside 
the  default,  and  a  motion  for  a  new 
trial  will  not  lie.  Debs  v.  Dalton,  7 
Ind.  App.  84,  34  N.  E.  236. 

A  motion  to  set  aside  the  default 
should  be  denied  if  not  made  within 
six  months  after  personal  service  as  re- 
quired by  circuit  court  rule  12.  Caille 
Bros.  Co.  v.  Saginaw  Circuit  Judge,  155 
Mich.  480,  120  N.  W.  6. 

Sufficiency  of  Showing.  —  Western 
Stoneware  Co.  v.  Pike  County  Mineral 
Springs  Co.,  172  Mo.  App.  696,  155 
S.  W.  1083.  See  McDonald  v.  Finney, 
87  Iowa  529,  54  N.  W.  476.  Jordan  v. 
Jordan,  109  Minn.  299,  123  N.  W.  825. 

A  more  "liberal  rule  should  be  ap- 
plied to  applications  by  garnishees  to 
be  relieved  from  defaults  than  is  ap- 
plied to  a  principal  defendant."  First 
State  Bank  v.  Krenelka,  23  N.  D.  568, 
137  N.  W.  824. 

"A  much  slighter  showing  of  dili- 
gence or  excuse  is  needed  to  warrant 
the  setting  aside  of  a  default  against 
a  garnishee  than  in  eases  of  ordinary 
default."  Bower  Bros.  v.  Hansen,  129 
Iowa  148,  105  N.  W.  394.  To  the  same 
effect,  Evans  v.  Mohn,  55  Iowa  302, 
77  N.  W.  593. 

A  motion  by  the  garnishee  to  strike 
out  a  judgment  nisi  against  it,  made 
several  terms  after  such  judgment  is 
rendered,  will  not  be  granted  without 
clear  and  convincing  proof  of  fraud, 
surprise,  or  irregularity.  Sarlouis  v. 
Firemen's  Ins.  Co.,  45  Md.  241.  See 
also  Jones  v.  Bibb  Brick  Co.,  120  Ga. 
381,  48  S.  E.  25. 

64.  Streeter  v.  Gleason,  120  Iowa 
703,  95  N.  W.  242. 

On  motion  of  a  claimant  who  desires 
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ment,  upon  a  proper  motion,  may  be  set  aside  at  any  time  whatever.85 
15.  Force  and  Effect  of  Judgment  or  Order.  —  a.  Effect  in  Gen- 
eral. —  A  judgment  in  favor  of  the  plaintiff  and  against  the  garnishee 
perfects  the  lien  acquired  by  the  service  of  the  garnishment  process.66 
In  some  states  it  operates  as  a  statutory  assignment  or  transfer  of  the 
debt  or  liability  to  the  plaintiff,67  and  substitutes  him  as  the  garnishee's 
creditor  in  the  stead  and  place  of  the  principal  defendant,68  vesting  him 
with  a  complete  right  to  the  indebtedness  of  the  garnishee  to  the  de- 
fendant.69 The  plaintiff  is  entitled  to  all  the  rights  and  remedies  pos- 
sessed by  the  judgment  defendant  for  the  collection  of  such  indebted- 
ness,70 including  all  liens  reserved  to  secure  the  same,71  and  may  pur- 


to  interplead.  Paepcke-Leicht  Lumb. 
Co.  v.  Becker,  124  111.  App.  311. 

Since  it  is  as  much  a  judgment 
against  him  as  though  rendered  in  any 
other  civil  action,  it  can  only  be  set 
aside  as  other  judgments  may  be. 
Harwi  Hardware  Co.  v.  Klippert,  67 
Kan.  743,  74  Pac.  254,  63  L.  B.  A. 
959. 

May  set  aside  a  judgment  against 
a  garnishee  rendered  on  his  answer  ad- 
mitting indebtedness  on  a  note,  and 
permit  him  to  file  a  new  answer  set- 
ting up  the  fact  of  transfer  of  the 
note  by  the  defendant  which  he  dis- 
covered after  such  judgment  was  ren- 
dered. Patterson  Produce  &  Prov.  Co. 
v.  Wilkes,  1  '  Ga.  App.  430,  57  S.  E. 
1047. 

65.  Shumake  V.  Shumake,  17  Idaho 
649,   107   Pac.   42. 

66.  U.  S. — Cole  v.  Cunningham,  133 
U.  S.  107,  116,  10  Sup.  Ct.  269,  33  L. 
ed.  538;  In  re  Hansford,  194  Fed.  658, 
115  C.  C.  A.  560.  Ala.— Nathan  v.  St. 
John,  146  Ala.  596,  40  So.  970;  "White 
•v.  Simpson,  107  Ala.  386,  18  So.  151. 
Minn. — Pitzl  v.  "Winter,  96  Minn.  499, 
105  N.  W.  673,  5  L.  E.  A.  (N.  S.) 
1009. 

67.  Ala.— Huie  v.  Garrett,  10-  Ala. 
299;  Cottrell  v.  Varnum,  5  Ala.  229,  39 
Am.  Dec.  323.  Colo. — Montgomery  v. 
"Whitehead,  40  Colo.  320;  90  Pac.  509, 
11  L.  E.  A.  (N.  S.)  230.  Fla.— Ses- 
sions v.  Stevens,  1  Fla.  269.  Ind. — Bost- 
wick  v.  Bryant,  113  Ind.  448,  16  N.  E. 
378.  Neb.— Campbell  v.  Nesbitt,  7  Neb. 
300.  Ohio.— Alsdorf  v.  Eeed,  45  Ohio 
St.   653,   17   N.   E.   73. 

Contra. — Yazoo  &  M.  V.  E.  Co.  v.  Ful- 
ton, 71  Miss.  385,  14  So.  271. 

68.  In  re  Eansford,  194  Fed.  658, 
115  C.  C.  A.  560;  Nathan  v.  St.  John, 
146  Ala.  596,  40  So.  970;  White  v.  Simp- 
son, 107  Ala.  386,  18  So.  151. 
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69.  Liddell  v.  Jones,  76  Ark.  344, 
88  S.  W.  961,  113  Am.  St.  Eep.  99; 
Smith  v.  Butler,  72  Ark.  350,  80  S.  W. 
580;  Montgomery  v.  Whitehead,  40 
Colo.  320,  90  Pac.  509,  11  L.  E.  A. 
(N.  S.)   230. 

The  obligation  and  incidents  of  tho 
debt  are  not  affected  in  any  way  by  a 
judgment  of  condemnation,  but  remain 
the  same.  White  v.  Simpson,  107  Ala. 
386,  18  So.  151. 

70.  Liddell  v.  Jones,  76  Ark.  344,  88 
S.  W.  961,  113  Am.  St.  Eep.  99;  Smith 
v.  Butler,  72  Ark.  350,  80  S.  W.  580; 
Montgomery  v.  Whitehead,  40  Colo. 
320,  90  Pac.  509,  11  L.  E.  A.  (N.  S.) 
230. 

If  an  executor  against  whom  judg- 
ment has  been  rendered  as  a  garnishee 
of  a  legatee  pays  the  money  to  the 
latter  in  disregard  'of  such  judgment, 
he  becomes  personally  liable  to  the 
plaintiff,  even  though  payment  is  made 
to  the  legatee  by  order  of  the  pro- 
bate court.  Geiger  v.  Gaige  (Iowa), 
105  N.  W.  1007.  The  fact  that  the 
plaintiff  seeks  to  have  the  judgment 
of  the  probate  court  discharging  the 
administrator  set  aside,  does  not  pre- 
clude him  from  subsequently  recover- 
ing a  personal  judgment  against  the 
administrator.  Geiger  v.  Gaige,  134 
Iowa  197,  111  N.  W.  804. 

Principal  Defendant's  Eight  To  Par- 
sue  Garnishee. — See  infra,  X,  I,  15,  c. 

71.  Liddell  v.  Jones,  76  Ark.  344,  88 
S.  W.  961,  113  Am.  St.  Eep.  99;  Smith 
v.  Butler,  72  Ark.  350,  80  S.  W.  580; 
Candee  v.  Penniman,  32  Conn.  228. 

Vendor's  Lien.— Where  the  judgment 
against  the  garnishee  is  based  on  a 
purchase  money  note  given  by  the 
vendee  of  realty,  the  plaintiff  may 
enforce  the  vendor's  lien.  White  ft 
Simpson,  107  Ala.  386,  18  So.  151. 
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sue  any  remedy  which  any  other  judgment  creditor  would  have.72 
The  judgment  against  the  garnishee  is  prima  facie  a  pro  tanto  satis- 
faction of  the  principal  defendant's  indebtedness,73  but  until  such 
judgment  is  satisfied,  the  original  indebtedness  of  the  defendant  is 
enforeible.74  The  plaintiff  may  show  that  he  obtained  no  valuable 
right  by  virtue  of  the  garnishment,75  or  that  he  has  released  the  judg- 
ment against  the  garnishee  to  the  principal  defendant  with  the  latter  ;s 
consent.76  The  principal  defendant  may  satisfy  his  debt  at  any  time 
before  payment  by  the  garnishee,77  and  he  is  thereby  restored  to  his 
entire  claim  against  the  latter.78 

Judgment  Discharging  Garnishee A  judgment  discharging  the  gar- 
nishee releases  the  money  or  property  in  his  hands  impounded  by  the 
garnishment  proceedings.79 

b.  Conclusiveness  of  Judgment.*0  —  A  valid  judgment  against  the 
garnishee  in  favor  of  the  plaintiff  finally  determines  and  fixes  the 
liability  of  the  garnishee  and  the  rights  of  the  plaintiff,81  and  is  con- 
clusive as  between  the  garnishee  and  the  principal  defendant,  to  the 
extent  of  such  judgment,  unless  appealed  from.82 

judgment  Discharging  Garnishee A  judgment  discharging  the  gar- 
nishee is  res  adjudicata  between  the  plaintiff  and  the  garnishee  on  the 


Any  Lien. — Kelly  v.  Gibbs,  84  Tex. 
143.  19  S.  W.   380. 

Mortgage  Security. — Campbell  v.  Nes- 
bitt,  7  Neb.  300;  Alsdorf  v.  Eeed,  45 
Ohio  St.  653,   17  N.   E.   73. 

72.  White  v.  Simpson,  107  Ala.  386, 
18  So.  151. 

Equitable  Remedies. — White  v.  Simp- 
son, 107  Ala.  386,  18  So.  151. 

73.  Sessions  v.  Stevens,   1  Fla.   269. 
The   legal    effect    of     the     judgment 

against  the  garnishee  condemning  the 
property  or  debt  is  to  satisfy  to  the 
extent  thereof  the  indebtedness  be- 
tween the  garnishee  and  the  prin- 
cipal debtor.  Bowen  v.  Port  Huron 
Engine  &  Thresher  Co.,  109  Iowa  255, 
80  N.  W.  345,  77  Am.  St.  Eep.  539,  47 
L.  K.  A.  131;  Stadler  Bros.  &  Co.  v. 
Parmlee  &  Watts,  14  Iowa  175. 

74.  In  re  Eansford,  194  Fed.  658, 
115  C.  C.  A.  560.  But  see  infra,  X, 
I,  15,  e.  _  ' 

Execution  may  issue  therefor  against 
tie  principal  defendant.  In  re  Eans- 
ford, 194  Fed.  658,  115  C.  C.  A.  560; 
Farmer  e.  Simpson,  6  Tex.  303. 

75.  Bowen  v.  Port  Huron  Engine  & 
Thresher  Co.,  109  Iowa  255,  80  N".  W. 
3«,  77  Am.  St.  Eep.  539,  47  L.  E.  A. 
131. 

76.  Bowen  v.  Port  Ht:ron  Engine  & 
Thresher  Co.,  109  Iowa  255,  SO  N.  W. 
345,  77  Am.  St.  Eep.  539,  47  L.  E.  A. 
1*1  (defendant's  consent  necessary). 


77.  In  re  Eansford,  194  Fed.  658, 
115  C.  C.  A.  560. 

78.  In  re  Eansford,  194  Fed.  658, 
115  C.  C.  A.  560. 

79.  This  is  true  though  the  order  is 
appealed  from,  wheTe  no  supersedeas 
bond  is  given.  Cummings  v.  Edwards- 
Wood  Co.,  95  Minn.  118,  103  N.  W. 
709,  106  N.  W.  304. 

80.  See  generally  the  title  "Kes 
Judicata. ' ' 

In  claim  proceedings,  see  supra,  X, 
G,  5,  d. 

81.  Steiner  Bros.  v.  First  Nat.  Bank, 
115  Ala.  379,  22  So.  30;  Booth  v.  Brooke 
&  Co.,  6  Ga.  App.  299,  64  S.  E.  1103. 
See  in  general  the  title  "Kes  Judi- 
cata." 

82.  Planters'  Chemical  &  Oil  Co.  v. 
Walker  &  Co.,  160  Ala.  217,  49  So. 
89,  135  Am.  St.  Eep.  93;  Georgia  &  A. 
E.  f.  Stollenwerck,  122  Ala.  539,'  25 
So.  258;  White  v.  Simpson,  107  Ala.  386, 
18  So.  151;  Geiger  v.  Gaige  (Iowa),  105 
N.  W.  1007;  Bowen  v.  Port  Huron  En- 
gine &  Thresher  Co.,  109  Iowa  255,  80 
N.  W.  345,  77  Am.  St.  Eep.  539,  47 
L.  E.  A.  131;  Moore  v.  Chicago,  E.  1. 
&  P.  E.  Co.,  43  Iowa  385. 

Where  the  garnishment  proceedings 
are  wholly  void  the  judgment  is  in- 
effective though  no  appeal  is  taken. 
Woodfolk  v.  Whitworth,  5  Coldw. 
(Tenn.)   561. 

It  is  not  conclusive,  however,  as  to 
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issue  of  indebtedness  and  liability,83  but  not  as  to  any  other  indebted- 
ness or  liability  subsequently  accruing.84  Generally  it  is  not  a  bar 
to  an  action  against  the  garnishee  by  the  defendant  for  the  same 
demand.85 

Conclusiveness  as  to  Persons  Not  Parties.  —  A  judgment  either  for  or 
against  the  garnishee  is  not  conclusive  as  against  third  persons  not 
parties  or  privies.88 

c.  Judgment  and  Payment  as  a  Defense.  —  In  some  jurisdictions 
the  mere  rendition  of  a  judgment. against  the  garnishee  condemning 
a  debt  does  not  extinguish  the  garnishee 's  indebtedness  to  the  principal 
defendant,  but  payment  of  such  judgment  by  the  garnishee  is  essen- 
tial.87 In  others,  however,  a  subsisting  judgment  against  the  garnishee 
as  such  constitutes  a  good  defense  to  an  action  against  him  by  his 


the  original  amount  of  the  garnishee's 
indebtedness  to  the  defendant  in  a 
subsequent  action  by  the  latter  against 
the  former.  Barton  v.  Allbright,  29 
Ind.  489. 

Judgment  on  the  garnishee's  answer 
is  not  a  bar  beyond  the  facts  stated 
in  such  answer.  Kan. — Gen.  St.,  1909, 
§5829.  N.  D.— Rev.  Codes,  1905,  §6979. 
Okla.— Comp.  Laws,  1909,  §5718.  Wis. 
St.,   1898,    §2763. 

A  judgment  rendered  on  his  answer 
which  admits  that  he  owes  the  defend- 
ant an  amount  greater  than  the  plain- 
tiff's claim  does  not  preclude  the  de- 
fendant from  subsequently  contending 
that  the  amount  of  the  indebtedness 
is  larger.  Combs  v.  Combs,  130  Ky.  827, 
114  S.  W.  334. 

Effect  as  a  satisfaction  of  the  de- 
fendant's claim  against  the  garnishee, 
and  as  a  bar  to  an  action  by  him 
against  the  garnishee,  see  infra,  X,  I, 
15,   c. 

83.  Roman  v.  Montgomery  Iron 
Works,  156  Ala.  604,  47  So.  136,  130 
Am.  St.  Rep.  106,  19  L.  R.  A.  (N.  S.) 
604;  Montgomery  Iron  Works  v.  'Bo- 
man,  147  Ala.  434,  41  So.  811;  Steiner 
Bros.  v.  First  Nat.  Bank,  115  Ala.  379, 
22  So.  30. 

Even  when  it  is  rendered  on  the 
sworn  denials  .of  the  answer  without 
a  contest.  Roman  v.  Montgomery  Iron 
Works,  156  Ala.  604,  47  So.  136,  130 
Am.  St.  Rep.  106,  19  L.  R.  A.  (N.  S.) 
C04;  Montgomery  Iron  Works  v.  Ro- 
man, 147  Ala.  434,  41  So.  811. 

84.  Pulton  v.  Gesterding,  47  Fla.  150, 
36  So.  56. 

Judgment  on  the  ground  that  the 
liability  is  contingent  will  not  pre- 
clude a  seeond  garnishment  when  such 
liability   becomes    absolute.       Cope     v. 
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Shoemate,  139  Mo.  App.  4,  119  S.  W. 
503. 

85.  Colo.— Ann.  Code,  1910,  §119. 
HI.— Hurd's  Rev.  St.,  1909,  c.  62,  §17. 
N.  H. — Jones  v.  Roberts,  60  N.  H.  216. 

86.  Cooper  v.  MeClun,  16  111.  435; 
Hess's  Estate,  27  Pa.  Super.  498. 

Where  a  debt  is  factorized  as  one 
due  a  person  other  than  the  real  cred- 
itor, payment  upon  an  execution  issued 
on  a  judgment  against  the  defendant 
is  no  defense  to  a  subsequent  action 
by  the  real  creditor.  Cooke  p.  Town 
of  Orange,  48  Conn.  401. 

87.  U.  S.— In  re  Ransford,  194  Ted. 
■658,  115  C.  C.  A.  560;  McCarty  v. 
Steam-Propeller  City  of  New  Bedford, 
4  Fed.  818.  Ala.— Cook  v.  Field,  3  Ala. 
53,  36  Am.  Dec.  436.  Md.— Brown  t>. 
Somerville,  8  Md.  444.  Miss.— Yazoo 
&  M.  V.  R.  Co.  v.  Fulton,  71  Miss.  385, 
14  So.   271. 

Judgment  in  another  state.  Meriam 
v.  Rundlett,  13  Pick.  (Mass.)  511. 

The  purchase  by  the  garnishee  of  the 
judgment  of  condemnation,  pending  suit 
against  him  by  the  defendant  in  at- 
tachment, for  less  than  the  amount  of 
such  judgment  is  not  a  defense  to  such 
suit.     Brown  v.  Somerville,  8  Md.  444. 

It  is  not  a  complete  defense,  but  may 
be  pleaded  for  the  purpose  of  protect- 
ing the  garnishee  against  a  double 
liability.  Farmer  v.  Simpson,  6  Tex. 
303. 

Where  the  principal  defendant  is 
served  by  publication,  the  judgment 
against  the  garnishee  is  not  a  bar  to 
a  subsequent  action  unless  it  is  satis- 
fied '  by  the  garnishee.  Gutschenritter 
v.  Whitmore  (Iowa),  139  N.  W.  567. 

Judgment  as  assignment  of  indebted- 
ness, see. supra,  X,  I,  15,  a. 
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creditor  for  the  same  cause,  without  proof  of  satisfaction,88  to  the 
extent  of  the  amount  due  thereon.89  And  in  some  states,  though  not 
regarded  as  a  bar,  the  unsatisfied  judgment  is  ground  for  abatement 
of  an  action  against  the  garnishee  by  his  creditor,90  or  a  stay  of  pro- 
ceedings,91 or  for  a  stay  of  execution.92 

Payment  of  Judgment — The  garnishee  is  discharged  pro  tanto  from 
any  further  liability  to  the  principal  defendant  where  he  is  compelled 
by  valid  garnishment  proceedings  to  pay  a  debt  which  he  owes  to  the 
defendant,  or  to  deliver  up  property  belonging  to  the  defendant,  to  a 
third  person.93  Payment  to  the  plaintiff  after  the  rendition  of  a  valid 
judgment  of  condemnation  extinguishes  the  debt.94  The  payment  must 
be  compulsory,  however.05    Such  payment  is  a  complete  defense  pro 


88.  TJ.  S.— In  re  Kansford,  194  Fed. 
658,  115  C.  C.  A.  560.  Ky.— Coburn  v. 
Currens,  1  Bush  242.  Me. — McAllister 
v.  Brooks,  22  Me.  80,  38  Am.  Dee.  282; 
Norris  v.  Hall,  18  Me.  332.  Mich.— See 
Grosslight  v.  Crisup,  58  Mich.  531,  25 
N.  W.  505;  Fasquelle  v.  Kennedy,  55 
Mich.  305,  21  N.  W.  347. 

See  also  Cross  v.  Brown,  Steese  & 
Clarke,  19  E.  I.  220,  232,  33  Atl.  147. 

Bo  long  as  it  remains  in  force  it  is 
a  good  defense,  whether  paid  or  not, 
Bostwick  17.  Bryant,  113  Ind.  448,  16 
N.  E.  378. 

Judgment  Against  Garnishee  in  An- 
other State. — King  v.  Vance,  46  Ind. 
246. 

If  the  judgment  against  the  gar- 
nishee is  thereafter  satisfied  by  the 
principal  defendant  or  in  his  behalf, 
the  garnishee's  plea  in  bar  does  not 
avail,  and  recovery  may  be  had  against 
him.  In  re  Eansford,  194  Fed.  658,  115 
C.  C.  A.  560. 

89.  Norris  v.  Hall,  18  Me.  332. 

90.  In  another  state.  Meriam  v. 
Rundlett,  13  Pick.  (Mass.)  511. 

91.  Meriam  v.  Eundlett,  13  Pick. 
(Mass.)  511. 

92.  Yazoo  &  M.  V.  E.  Co.  v.  Ful- 
ton, 71  Miss.  385,  14  So.  271. 

93.  Ark.— St.  Louis,  I.  M.  &  S.  E. 
Co.  v.  Eichter,  48  Ark.  349,  3  S.  W.  56. 
Conn.— Cooke  v.  Town  of  Orange,  48 
Conn.  401,  412.  N.  H.— Pub.  St.,  1901, 
o.  245,  §37. 

94.  Ala.— Garrett  v.  Mayfield  Woolen 
Malls,  153  Ala.  602,  44  So.  1026;  White 
V.  Simpson,  107  Ala.  386.  18  So.  151. 
Colo.— MoPhee  v.  Gomer,  6  Colo.  App. 
«li  41  Pac.  836.  111.— Pomeroy  v.  Eand 
McNally  &  Co.,  157  111.  176,  41  N.  E. 
630;  Himrod  v.  Baugh,  85  HI.  435.  Ind. 
whoppenhast  v.  Bollman,  21  Ind.  280; 
Arabs  v.  Towle,  1  Ind.  App.   426,  27 


N.  B.  625.  Kan.— Gen.  St.,  1909,  §5832. 
Me. — Ladd  v.  Jacobs,  64  Me.  347.  Mass. 
Adams  v.  Scott,  104  Mass.  164.  Neb. 
Clough  v.  Buck,  6  Neb.  343.  Ohio. 
Miller  v.  Boston  &  O.  E.  Co.,  60  Ohio 
St.  374,  54  N.  E.  369.  R.  I.-^Cross  v. 
Brown,  Steese  &  Clarke,  19  E.  L.  220, 
233,  33  Atl.  147.  Tex. — Farmer  v.  Simp- 
son, 6  Tex.  303. 

In  the  absence  of  fraud.  Alberts  v. 
Baker,  21  Ind.  App.  373,  52  N.  E.  469. 

Where  the  principal  defendant  is  a 
non-resident,  provided  the  court  has 
jurisdiction.  Moore  v.  Wayne  Circuit 
Judge,  55  Mich.  84,  20  N.  W.  801. 

Where  an  agent  deposits  his  prin- 
cipal's money  in  the  bank  in  his  own 
name,  and  the  bank  pays  it  to  a  cred- 
itor of  the  agent  under  a  judgment 
against  it  as  garnishee,  the  principal's 
remedy  is  against  the  attaching  creditor 
and  not  against  the  bank.  In  such  case 
he  may  institute  a  separate  suit  against 
the  attaching  creditor  to  recover  the 
money,  or,  where  the  judgment  against 
the  agent  is  set  aside,  he  may  inter- 
vene in  the  garnishment  proceedings 
and  recover  the  money  there.  Latham 
v.  Gregory,  9  Colo.  App.  292,  47  Pac. 
975. 

95.  HI. — Pomeroy  v.  Band,  McNally 
&  Co.,  157  111.  176,  41  N.  E.  636.  Ind. 
Ambs  v.  Towle,  1  Ind.  App.  426,  27 
N.  E.  625.  W.  Va.— Brewer  v.  Hutton, 
45  W.  Va.  106,  30  S.  E.  81,  73  Am.  St. 
Eep.   804. 

Where  a  conditional  judgment  is  ren- 
dered against  a  garnishee  in  default, 
and  he  pays  the  amount  thereof  sup- 
posing that  he  is  legally  bound  to  do 
so,  and  an  absolute  judgment  is  sub- 
sequently rendered  against  him,  he  is 
entitled  to  credit  against  his  creditor 
for  the  amount  so  paid.  Sandburg  v, 
Papineau,  81  111.  446. 
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tanto  to  a  subsequent  action  against  the  garnishee  by  the  principal 
defendant,96  and  the  same  is  true  of  payment  to  the  plaintiff  under 
an  order  of  court,97  or  payment  to  the  officer  serving  the  writ  or  process 
of  garnishment,98  or  to  the  officer  holding  an  execution  issued  on  a 
judgment  recovered  against  the  principal  defendant,"  or  into  court,1 
or  satisfaction  by  the  garnishee  of  the  judgment  against  the  principal 
defendant,2  when  such  payment  is  authorized  or  required  by  the 
statute.  If  payment  in  garnishment  proceedings  is  relied  on  as  a  de- 
fense to  an  action,  the  plaintiff  may  show  that  the  amount  alleged 
to  have  been  so  paid  is  still  under  the  defendant's  control.3 

Garnishment  Proceedings  and  Action  by  Defendant  in  Different  States* 
Ordinarily  a  valid  judgment  of  condemnation  rendered  against  a  gar- 
nishee by  a  court  of  competent  jurisdiction  of  one  state  must  be  ac- 
corded full  faith  and  credit  by  the  courts  of  every  other  state,4  and  a 
compulsory  payment  thereof  by  the  garnishee  is  a  bar  to  a  recovery 


That  the  garnishee  consents  to  a 
judgment  condemning  the  debt  does 
not  render  the  payment  of  such  judg- 
ment a  voluntary  one,  where  he  owes 
the  debt  and  the  court  has  jurisdiction, 
and  there  is,  therefore,  no  defense 
which  he  could  successfully  set  up. 
Harris  v.  Balk,  198  U.  S.  215,  221,  25 
Sup.  Ct.  625,  49  L.  ed.  1023,  reversing 
130  N.  C.  381,  41  S.  E.  940. 

96.  Ala. — Pounds  v.  Hamner,  57  Ala. 
342;  Cook  v.  Field,  3  Ala.  53,  36  Am. 
Dec.  436.  Colo. — Drennon  v.  Boss,  2 
Colo.  App.  181,  29  Pac.  1041.  111.— Al- 
len v.  Watt,  79  111.  284.  Ind.— North- 
ern Ind.  B  Co.  ».  Lincoln  Nat.  Bank, 
47  Ind.  App.  98,  92  N.  E.  384.  Me. 
Ladd  v.  Jacobs,  64  Me.  347.  Md. 
Savin  v.  Bond,  57  Md.  228.  Miss. 
Yazoo  &  M.  V.  B.  Co.  v.  Eulton,  71 
Miss.  3<85,  14  So.  271.  Mo.— Fullerton 
v.  Kelliher,  48  Mo.  542.  N.  H.— Pub. 
St.,  1901,  c.  245,  §23.  Ore.— Norton  v. 
Winter,  1  Ore.  47,  62  Am.  Dec.  297. 
K.  I. — Cross  v.  Brown,  Steese  &  Clarke, 
19  R.  I.  220,  232,  33  Atl.  147.  Tex. 
Farmer  v.  Simpson,  6  Tex.  303. 

Payment  by  a  bank  of  a  judgment 
against  it  as  trustee  in  an  action  in 
which  a  depositor's  guardian  was  the 
defendant  precludes  the  depositor  from 
recovering  the  amount  so  paid  from 
the  bank  after  the  revocation  of  the 
guardianship,  even  though  the  bank 
should  not  have  been  charged  as  trus- 
tee. Woods  v.  Milford  F.  C.  Sav.  Inst., 
58  N.  H.  184. 

97.  St.  Louis,  I.  M.  &  S.  E.  Co.  v. 
Bichter,  48  Ark.  349,  3  S.  W.  56. 

98.  See  supra,  X,  H,  2. 
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99.    Culver  v.   Hall,   20    Conn.    409, 
415. 
Although  Garnishee  Was  Indemnified. 

Palmer  v.  Woodward,  28  Conn.  248. 
See  also  supra,  X,  H,  5,  and  supra, 
X,  I,   9. 

1.  Ohio  &  M.  E.  Co.  v.  Alvey,  43 
Ind.  180;  Peterson  v.  Kingman,  59  Neb. 
667,  81  N.  W.  847.  See  also  supra. 
X,  H,  4,  and  supra,  X,  I,  9. 

If,  after  the  making  of  such  an  or- 
der, the  garnishee  receives  notice  of . 
the  assignment  of  the  debt  by  his  cred- 
itor, he  is  under  no  duty  or  obliga- 
tion to  make  that  fact  known  to  the 
court,  but  payment  pursuant  to  such 
order  will  relieve  him  from  any  fur- 
ther liability  either  to  the  assignor  or 
the  assignee.  Peterson  v.  Kingman,  59 
Neb.  667,  81  N.  W.  847. 

2.  Cross  v.  Brown,  Steese  &  Clarke, 
19  E.  I.  220,  231,  33  Atl.  147. 

3.  Harris  v.  Chamberlain,  126  Mieh. 
280,  85  N.  W.  728. 

4.  U.  S.— Harris  v.  Balk,  198  U.  S. 
215,  221,  25  Sup.  Ct.  625,  49  L.  ed. 
1023;  Chicago,  E.  I.  &  P.  E.  Co.  v. 
Strum,  174  U.  S.  710,  17  Sup.  Ct.  797, 
43  L.  ed.  1144.  Ark.— St.  Louis  S.  W. 
E.  Co.  v.  Vanderberg,  91  Ark.  252,  120 
S.  W.  993.  la.— Moore  «.  Chicago,  E.  1. 
&  P.  E.  Co.,  43  Iowa  385.  Miss.— See 
Southern  Pac.  E.  Co.  v.  Lyon,  99  Miss. 
186,  54  So.  728,  34  L.  E.  A.  (N.  S.) 
234.  Mo. — Western  Assur.  Co.  v.  Wal- 
den,  238  Mo.  49,  141  S.  W.  595.  Neb. 
Hadaeheck  v.  Chicago,  B.  &  Q.  E.  Co., 
74  Neb.  385,  104  N.  W.  878.  N.  J. 
National  Fire  Ins.  Co.  v.  Chambers,  56 
N:  J.  Eq.  468,  32  Atl.  663. 
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of  the  debt  by  the  creditor  of  the  garnishee  in  another  state.5  To 
render  this  rule  applicable,  however,  the  judgment  must  be  in  all 
respects  valid  and  binding.6  The  court  rendering  it  must  have  juris- 
diction,7 the  proceedings  must  be  in  conformity  with  the  laws  of  the 
state  where  they  are  had,8  and  it  must  appear  that  the  judgment 
would  be  a  bar  to  a  similar  action  there.9  Where  proceedings  against 
the  debtor  are  pending  in  different  states  on  the  same  debt,  the  com- 
pulsory payment  by  him  of  a  judgment  in  one  proceeding  has  been 
held  a  complete  defense  to  the  other  action.10 


5.  XT.  S.— Louisville  &  N.  E.  Co.  v. 
Deer,  200  U.  S.  176,  26  Sup.  Ct.  207, 
50  L.  ed.  426.  Ark. — St.  Louis  S.  W. 
B.  Co.  v.  Vanderberg,  91  Ark.  252,  120 
S.  W.  993.  HI.— Allen  v.  Watt,  79  111. 
284;  Baltimore  &  O.  S.  W.  E.  Co.  v.  Mc- 
Donald, 112  111.  App.  391.  Ind.— Balti- 
more &  O.  B.  Co.  v.  Freeze,  169  Ind. 
370,  82  N.  E.  761;  Baltimore  &  O.  E. 
Co.  v.  Hollenbeck,  161  Ind.  452,  69  N.  E. 
136;  Baltimore  &  O.  S.  W.  E.  Co.  v. 
Adams,  159  Ind.  688,  66  N.  E.  43,  60 
L.  E.  A.  396;  Chicago,  St.  L.  &  P.  E. 
Co.  v.  Meyer,  117  Ind.  563,  19  N.  E. 
320;  Pittsburgh,  C,  C.  &  St.  L.  E.  Co. 
l>.  Cox,  36  Ind.  App.  291,  73  N.  E.  120, 
114  Am.  St.  Eep.  377.  la.— Steltzer 
v.  Chicago,  M.  &  St.  P.  E.  Co.,  134 
N.  W.  573.  Mass. — Bayer  v.  Lovelace, 
204  Mass.  327,  90  N.  E.  538;  Meriam  v. 
Eundlett,  13  Pick.  511.  Neb.— Hada- 
check  v.  Chicago,  B.  &  Q.  E.  Co.,  74 
Neb.  385,  104  N.  W.  878.  N.  Y.— Wil- 
liams v.  Ingersoll,  89  N.  Y.  508;  Drake 
v.  De  Silva,  108  N.  Y.  Supp.  1039. 
N.  C— Wright  v.  Southern  E.  Co.,  141 
N.  C.  164,  83  S.  E.  831.  Pa,— Morgan 
v.  Neville,  74  Pa.  52.  B.  I.— Cross  v. 
Brown,  Steese  &  Clarke,  19  E.  I.  220, 
33  Atl.  147. 

A  judgment  of  a  court  of  the  District 
of  Columbia.  Savin  v.  Bond,  57  Md. 
228. 

If  he  makes  full  disclosure  of  the 
facts  in  the  garnishment  proceeding. 
Virginia  P.  &  M.  Ins.  Co.  v.  New  York 
Carousal  Mfg.  Co.,  95  Va.  515,  28  S.  E. 
888,  40  L.  B.  A.  237. 

Payment  by  a  receiver  appointed  by 
a  federal  court,  pursuant  to  an  ordeT 
°f  a  commissioner  appointed  to  hear 
and  determine  garnishment  proceed- 
ings in  which  said  receiver  was  made 
garnishee,  is  a  bar  to  a  subsequent  ac- 
tion in  a  state  court  against  the  re- 
ceiver by  the  creditor  for  the  amount 
so  Paid.  Harmon  v.  Best,  174  Ind.  323, 
81  N.  E.  19. 


6.  Missouri,  K.  &  T.  E.  Co.  v.  House- 
ley,  37  Okla.  326,  132  Pac.  330;  Mis- 
souri, K.  &  T.  E.  Co.  v.  Bradshaw,  37 
Okla.  313,  132  Pac.  325. 

Where  based  on  a  void  contract  and 
substituted  service  the  judgment  need 
not  be  given  full  faith  and  credit. 
Stewart  v.  Northern  Assur.  Co.,  45  W. 
Va.  734,  32  S.  E.  218,  44  L.  E.  A. 
101. 

7.  XI.  S.— Harris  v.  Balk,  198  U.  S. 
215,  221,  25  Sup.  Ct.  625,  49  L.  ed. 
1023,  reversing  130  N.  C.  381,  41  S.  E. 
940.  Del.— National  Bank  v.  Purtick, 
2  Marv.  35,  42  Atl.  479,  69  Am.  St. 
Eep.  99.  Ind. — Louisville,  N.  A.  &  C. 
E.  Co.  v.  Parish,  6  Ind.  App.  89,  33  N. 
E.  122.  N.  Y  — Douglass  v.  Phenix  Ins. 
Co.,  138  N.  Y.  209,  33  N.  E.  938,  34 
Am.  St.  Eep.  448,  20  L.  E.  A.  118; 
Martin  v.  Central  Vt.  E.  Co.,  50  Hun 
347,  3  N.  Y.  Supp.  82.  Okla.— Mis- 
souri, K.  &  T.  E.  Co.  v.  Houseley,  37 
Okla.  326,  132  Pac.  330.  Pa.— Noble 
v.  Thompson  Oil  Co.,  79  Pa.  354,  21 
Am.   Eep.   66. 

Record  must  show  jurisdictional  facts 
where  the  court  is  one  of  limited  juris- 
diction. G-eduld  v.  Baltimore  &  O.  E. 
Co.,  105  N.  Y.  Supp.  110,  70  Misc.  495, 
127  N.  Y.  Supp.  317;  Eykard  v.  Sea- 
board Air  Line  Ey.,  80  S.  C.  52,  61  S.  E. 
252;  Erwin  v.  Southern  Ey.,  71  S.  C. 
225,  50  S.  E.  778. 

8.  N.  Y.— Drake  v.  De  Silva,  108 
N.  Y.  Supp.  1035.  Okla.— Missouri,  K. 
&  T.  E.  Co.  v.  Houseley,  37  Okla.  326, 
132  Pac.  330.  Term. — Carson  v.  Mem- 
phis &  C.  E.  Co.,  88  Tenn.  646,  13  S.  W. 
588,  17  Am.  St.  Eep.  921,  8  L.  E.  A. 
412.  Tex. — Missouri,  K.  &  T.  E.  Co.  v. 
Swartz,  53  Tex.  Civ.  App.  389,  115  S. 
W.  275. 

9.  Baltimore  &  O.  S.  W.  E.  Co.  V. 
McDonald,   112   111.   App.   391. 

10.  Lancashire  Ins.  Co.  v.  Corbetts, 
165  111.  592,  46  N.  E.  631,  56  Am.  St 
Eep.    275,    36   L.   E.   A.    640;    Virginia 
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Exceptions  to  and  Limitations  of  the  Rule.  —Since  it  is  the  duty  of  the 
garnishee  to  see  that  he  is  not  adjudged  to  pay  otherwise  than  ac- 
cording to  law,11  payment  by  him  of  a  void  judgment  will  not  release 
him  from  liability  to  the  defendant.12    The  contrary  is  generally  true, 


F.  &  H.  Ins.  Co.  v.  New  York  Carousal 
Mfg.  Co.,  95  Va.  515,  28  S.  E.  888,  40 
L.  R.  A.  237.  See:  TJ.  S.— Harris  v. 
Balk,  198  U.  S.  215,  25  Sup.  Ct.  625, 
49  L.  ed.  1023.  111.— Allen  v.  Watt, 
79  111.  284..  Mass. — Garrity  v.  Gigie, 
130  Mass.  184.  N.  Y.— Williams  v.  In- 
gersoll,  89  N.  Y.  508. 

But  see  Willard  v.  Sturm,  96  Iowa 
555,  65  N.  W.  847. 

Effect  of  contemporaneous  proceed- 
ings in  two  courts,  see  supra,  IX, 
D,  2. 

In  Becker  v.  Illinois  Cent.  E.  Co.,  250 
111.  40,  95  N.  E.  42,  35  L.  R.  A.  (N.  S.) 
1154,  it  appeared  that  the  debtor,  a 
corporation  doing  business  in  both 
states,  had  been  garnished  in  Missouri 
for  a  debt  due  an  employe  in  Illinois; 
that  thereafter  the  latter  sued  to  re- 
cover the  debt  in  Illinois  where  it  was 
exempt.  Judgment  for  plaintiff  was 
first  rendered  in  the  latter  action  but 
was  appealed  to  the  circuit  court.  There- 
after judgment  was  obtained  in  Mis- 
souri and  paid  by  the  garnishee.  This 
judgment  and  payment  were  pleaded  in 
the  trial  de  novo  in  the  Illinois  circuit 
court  but  were  held  no  defense.  This 
ruling  was  affirmed  on  appeal  on  the 
ground  that  judgment  had  been  first 
obtained  in  Illinois,  and  that  the  appeal 
therefrom  was  a  voluntary  act  which 
should  not  be  permitted  to  destroy 
plaintiff's  rights.  But  see  Baltimore  & 
O.  S.  W.  E.  Co.  v.  Adams,  159  Ind.  688, 
66  N.  E.  43,  60  L.  E.  A.  396,  to  the 
contrary. 

Wbere,  pending  attachment  proceed- 
ings in  which  it  is  sought  to  charge  the 
owners  of  a  vessel  as  trustees  in  respect 
to  a  seaman 's  wages,  the  seaman  ob- 
tains judgment  therefor  in  a  suit  sub- 
sequently commenced  in  a  federal  court 
of  admiralty,  in  which  the  facts  as  to 
the  prior  attachment  are  fully  dis- 
closed, and  the  owners  are  compelled 
to  pay  the  same,  they  will  be  dis- 
charged as  trustees.  Eddy  v.  O'Hara, 
132  Mass.  56. 

The  recovery  of  judgment  against  the 
garnishee  in  one  state  from  which  an 
appeal  is  pending  will  not  prevent  the 
principal  defendant  from  recovering 
judgment  against  the  garnishee  in  an- 
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other  state  in  an  action  commenced 
after  the  commencement  .of  the  gar- 
nishment proceedings  where  the  claim 
is  for  wages  which  are  exempt  in  hoth 
states.  Missouri  Pac.  E.  Co.  v.  Sharitt, 
43  Kan.  375,  23  Pac.  430,  19  Am.  St. 
Eep.  143,  8  L.  E.  A.  385. 

11.  See  swpra,  X,  B,  4. 

12.  Ala. — Pounds  v.  Hamner,  57  Ala. 
342.  HI— Pine  Tree  Lumber  Co.  v.  Cen- 
tral Stock  .&  Grain  Exch.,  238  111. 
449,  87  N.  E.  539;  Dennison  v.  Taylor, 
142  111.  45,  31  N.  E.  148;  Pierce  v. 
Carleton,  12  HI.  358,  54  Am.  Dec.  405. 
Ind. — Emery  v.  Royal,  117  Ind.  299,  20 
N.  E.  150.  See  Baltimore  &  O.  S.  W. 
E.   Co.  v.   Manning,   16  Ind.  App.  408, 

45  N.  E.  526.    Okla Missouri,  K.  &  T. 

R.  Co.  v.  Houseley,  37  Okla.  326,  132 
Pac  330;  Missouri,  K.  &  T.  R.  Co.  «, 
Bradshaw,  37  Okla.  313,  132  Pac.  325; 
Hockaday  v.  Jones,  8  Okla.  156,  56  Pac. 
1054.  W.  Va. — Boberts  v.  Hickory 
Camp  Coal  &  Coke  Co.,  58  W.  Va.  276, 
52  S.  E.  182. 

Where  judgment  is  void  for  want  of 
jurisdiction.  Oolo. — Tabor  v.  Bank  of 
Leadville,  35  Colo.  1,  83  Pac.  1060.  Del. 
National  Bank  v.  Furtick,  2  Marv.  35, 
62,  42  Atl.  479,  69  Am.  St.  Rep.  99. 
IU._Walker  v.  O'Gara  Coal  Co.,  140 
HI.  App.  279;  Czyston  v.  St.  Stanislaus 
Parish,  131  111.  App.  161.  Ind.— Dehs 
v.  Dalton,  7  Ind.  App.  84,  34  N.  E.  236; 
Louisville,  N.  A.  &  C.  R.  Co.  e.  Parish, 
6  Ind.  App.  89,  33  N.  E.  122.  Mo. 
Potter  v.  Whibten,  161  Mo.  App.  118, 
142  S.  W.  453;  McCord  &  Nave  Mer- 
cantile Co.  v.  Bettles,  58  Mo.  App.  384. 
N.  Y.— Brake  v.  De  Silva,  108  N.  T. 
Supp.  1039;  Deduld  v.  Baltimore  &  O. 
E.  Co.,  105  N.  Y.  Supp.  110.  Tex. 
Sun  Mut.  Ins.  Co.  v.  Seeligson  &  Co., 
59  Tex.  3.  Utah.-^Cole  v.  Utah  Sugar 
Co.,  35  Utah  148,  159,  99  Pac.  681. 
Wis.— Edler  v.  Hasche,  67  Wis.  653,  61 
N.  W.  57.  .    . 

Where  there  is  no  judgment  against 
the  defendant  in  the  attachment  pro- 
ceedings. Emery  ■».  Royal,  117  Ind. 
299,  20  N.  E.  150.  See  also  McPhee  v. 
Gomer,  6  Colo.  App.  461,  41  Pae. Jib. 

Where  the  record  does  not  affirm- 
atively show  that  the  justice  of  tbe 
peace  who  rendered  the  judgment  laa 
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however,  where  the  judgment  is  merely  erroneous,13  or  irregular.14 
The  garnishee  will  not  be  permitted  to  set  up  payment  of  the  judg- 
ment as  a  defense  in  a  subsequent  action  against  him  by  his  creditor 
if  he  has  been  guilty  of  negligence  in  the  garnishment  proceedings  to 
the  damage  of  such,  creditor,15  as  where  he  fails  to  notify  him  of  the 
pendency  of  the  garnishment  proceedings,16  or  where  he  fails  to  set 
up  facts  within  his  knowledge  which  would  have  prevented  the  ren- 
dition of  a  judgment  against  him,17  or  where  the  judgment  is  rendered 
by  collusion  or  procurement  on  his  part.18 

Recovery  Back  of  Money  Paid.  —  A  garnishee  cannot  recover  back 
from  the  garnishing  creditor  money  voluntarily  paid  by  him  in  satis- 
faction of  an  illegal  demand,18  unless  payment  was  made  under  a 


jurisdiction.  Newman  v.  Manning,  89 
Ind.  422;  Spencer  v.  Iowa  Mtg.  Co.,  6 
Kan.  App.  378,  50  Pac.  1094. 

Where  the  court  has  jurisdiction  of 
the  subject-matter,  payment  into  court 
under  its  order  will  protect  the  gar- 
nishee, though  the  court  had  no  juris- 
diction to  render  a  personal  judgment 
against  the  principal  defendant.  Hume 
v.  Peterson,  M.  Neb.  347,  135  N.  "W. 
1013. 

"If  it  appear  that  the  attachment 
was  not  legally  served  on  the  garnishee, 
so  as  to  reach  the  debt  in  his  hands, 
his  answering  as  garnishee,  and  a  sub- 
sequent judgment  against  him,  will  not 
avail  him."  Missouri,  K.  &  T.  E.  Co. 
v.  Houseley,  37  Okla.  326,  132  Pac. 
330. 

13.  Featherston  'h  v.  Compton,  3  La. 
Ann.  380;  Boynton  v.  Fly,  12  Me.  17. 

14.  Garrett  v.  Mayfield  Woolen 
Mills,  153  Ala.  602,  44  So.  1026. 

15.  V.  S.— Harris  v.  Balk,  198  U.  S. 
215,  227,  25  Sup.  Ct.  625,  49  L.  ed.  1023, 
reversing  130  N.  C.  381,  41  S.  E.  940. 
N.  C.— Wright  v.  Southern  R.  Co.,  141 
N.  C.  164,  53  S.  E.  831.  W.  Va^-Stew- 
art  v.  Northern  Assur.  Co.,  45  W.  Va. 
734,  32  S.  E.  218,  44  L.  K.  A.  101. 

16.  Proceedings  in  Another  State. 
Mass.— Bayer  v.  Lovelace,  204  Mass. 
327,  90  N.  E.  538.  Pa.— Morgan  v. 
Neville,  74  Pa.  52.  W.  Va.— Stewart 
v.  Northern  Assur.  Co.,  45  W.  Va.  734, 
32  S.  E.  218,  44  L.  E.  A.  101.  Wis. 
Pierce  v.  Chicago  &  N.  W.  E.  Co.,  36 
Wis.  283. 

It  is  "the  duty  of  the  garnishee  to 
give  notice  to  his  own  creditor,  if  he 
would  protect  himself,  so  that  the 
creditor  may  have  the  opportunity  to 
himself  against  the  claim   of 


the  person  suing  out  the  attachment." 
Harris  v.  Balk,  19'8  U.  S.  215,  227,  25 
Sup.  Ct.  625,  49  L.  ed.  1023,  reversing 
130  N.  C.  381,  41  S.  E.  940,  quoted  in 
Wright  v.  Southern  E.  Co.,  141  N.  C. 
164,  53  S.  E.  831. 

Unless  the  creditor  is  not  prejudiced 
by  reason  of  sudh  failure.  Harris  v. 
Balk,  198  U.  S.  215,  227,  25  Sup.  Ct. 
625,  49  L.  ed.  1033,  reversing  130  N.  C. 
381,  41  S.  E.  940;  Wright  v.  Southern 
E.  Co.,   141   N.   C.   164,   53   S.   E.   831. 

17.  Melloy  v.  Burtis,  124  Pa.  161,  16 
Atl.  747;  Conner  v.  Allen,  3  Head 
(Tenn.)  418. 

Such  as  the  fact  that  the  debt  or 
property  sought  to  be  reached  has  been 
assigned  or  transferred  to  a  third  per- 
son (see  supra,  X,  (J,  2),  or  is  exempt. 
See  supra,  X,  B,  3. 

Where  he  fails  to  make  defenses 
which  he  could  have  successfully  inter- 
posed by  appealing,  though  such  failure 
was  due  to  a  mistake  of  law.  Brittain 
V.  Anderson,  8  Baxt.  (Tenn.)   316. 

18.  ISmith  v.  Dickson,  58  Iowa  444, 
10  N.  W.   850. 

19.  If  he  has  full  knowledge  of  the 
facts  and  the  transaction  if  free  from 
fraud,  though  he  was  ignorant  of  his 
legal  rights.  Thorsen  v.  Hooper,  50  Ore. 
497,  93  Pac.  361. 

If  the  garnishee  permits  a  judgment 
by  default  and  makes  no  effort  to  have 
the  same  set  aside,  his  payment  thereof 
will  be  deemed  voluntary  and  he  can- 
not thereafter  recover  from  the  prin- 
cipal defendant  the  amount  so  paid  on 
the  ground  that  he  in  fact  owed  him 
nothing.  Ambs  v.  Towle,  1  Ind.  App. 
426,  27  N.  E.  625. 

Judgment  on  his  admission  of  an  in- 
debtedness. Baughn  v.  J.  B.  McKee  Co. 
(Tex.  Civ.  App.),  124  S.  W.<  732. 
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mistake  of  fact,20  or  the  judgment  in  the  garnishment  proceedings  is 
subsequently  reversed.21 

J.  Fees,  Allowances  and  Costs.  —  1.  Fees  and  Allowances  to 
Garnishee.  —  Generally  the  garnishee  is  entitled  to  an  allowance  for 
his  attendance  on  court  to  give  his  answer,  to  be  paid  out  of  the  funds 
in  his  hands  or  taxed  as  costs.  The  amount  of  such  allowance  is  fixed 
by  the  statute  and  varies  in  the  different  jurisdictions.22  In  many 
states  he  is  entitled  to  the  same  fees  as  a  witness.23  In  some  states  he 
is  not  required  to  appear  for  examination  unless  his  fees  and  mile- 
age are  paid  or  tendered  to  him  in  advance.24    In  some  states  the 


20.  Thorsen  v.  Hooper,  50  Ore.  497, 
93  Pao.  361. 

21.  McElwee  v.  Wilce,  80  HI.  App. 
338. 

22.  See  the  statutes  of  the  various 
states,  and  the  following:  Ala. — Pounds 
v.  Hamner,  57  Ala.  342.  Idaho. — Eev. 
Codes,  §43101  Mass. — Rev.  Laws,  c. 
189,  §67.  Mo. — Norman  v.  Eastburn, 
230  Mo.  168,  130  S.  W.  276;  Smith- 
Premier  Typewriter  Co.  v.  National 
Cash  Register  Co.,  156  Mo.  App. 
98,  135  S.  W.  992;  Cope  v.  Shoe- 
mate,  139  Mo.  App.  4,  119  S.  W.  503. 
Tex.— Sayle's  Civ.  St.,   1897,   art.   253. 

He  is  not  entitled  to  an  allowance 
where  all  his  trouble  and  expense  were 
due  to  his  resistance  of  the  plaintiff's 
demand.  Cope  v.  Shoemaie,  139  Mo. 
App.  4,  119   S.  W.  503. 

"By  compensation  is  meant  a  suffi- 
cient sum  to  remunerate  the  garnishee 
for  expenses  necessarily  incurred  in 
protecting  his  interest  in  the  proceed- 
ing. ' '  Johnson  &  Co.  v.  Blanks,  Walker 
&  Co.,  68  Tex.  495,  4  S.  W.  557. 

Costs  on  Appeal. — Pullis  v.  Pox,  37 
Mo.  App.  592. 

In  Iowa  he  is  not  entitled  to  fees  if 
he  has  refused  to  answer  the  questions 
propounded  to  him  by  the  sheriff.  West- 
phal,  Hinds  &  Co.  v.  Clark,  42  Iowa 
371. 

If  he  files  his  answer  upon  oath, 
either  admitting  or  denying  liability, 
and  no  further  interrogatories  are  filed 
to  or  against  him,  and  no  claimant  of 
the  fund  intervenes,  he  is  not  entitled 
to  such  costs  after  the  term  at  which 
his  answer  is  filed,  though  the  litiga- 
tion between  the  principal  parties  ex- 
tends over  several  terms  before  the 
trustee  is  charged  or  discharged-.  Was- 
son  0.  Bowman,  117  Mass.  91;  Hoyt  v, 
Sprague,  12  Pick.   (Mass.)   407. 

In  ease  of  an  appeal  to  the  superior 
court  by  the  plaintiff  from  a  judgment 
of  a  magistrate  discharging  the  trustee, 
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the  latter  is  entitled  to  such  costs  un- 
til he  is  charged  or  discharged  by  the 
superior  court,  but  he  is  not  entitled 
to  them  during  the  pendency  of  a  fur- 
ther unauthorized  appeal  by  the  prin- 
cipal defendant.  He  is  not  entitled 
to  such  costs  pending  an  unsuccessful 
appeal  by  him  from  an  order  charging 
him.     Kellogg  v.  Waite,  99  Mass.  501. 

In  Pennsylvania,  in  foreign  attach- 
ment the  garnishee  is  not  entitled  to 
any  allowance  for  his  lost  time  and 
expenses  in  attending  to  the  attach- 
ment suit.  Mackey  v.  Hodgson,  9  Pa. 
468. 

Rhode  Island. — The  court  may  allow 
him  such  costs  and  charges  as  are  rea- 
sonable in  the  case  (Cross  1).  Brown, 
Steese  &  Clarke,  19  R.  I.  220,  242  33 
Atl.  147),  including  expenses  to  which 
the  garnishee  may  be  put  in  opening 
sealed  parcels  or  safe  deposit  boxes  of 
the  defendant  and  examining  their  con- 
tents. Tillinghast  V.  Johnson,  34  E.  I. 
136,  82  Atl.  788. 

23.  Fla.— Gen.  St.,  1906,  §2142.  111. 
MeAnaney  v.  Quigley,  105  111.  App.  611. 
la,— Code,  §3942.  Neb.--Chicago,  B. 
&  Q.  B.  Co.  ».  Van  Cleave,  52  Neb.  67) 
71  N.  W.  971.  R.  I.— Gen.  Laws,  1909, 
c.   301,   §12. 

If  the  hearing  is  adjourned,  fees 
must  be  tendered  for  the  day  to  which 
such  adjournment  is  taken.  Chicago, 
B.  &  Q.  B.  Co.  v.  Van  Cleave,  52  Neb. 
67,   71   N.   W.   971. 

24  la.— Code,  §3942.  Minn.— Eev. 
Laws,  1905,  §4232.  Neb— Chicago,  B. 
&  Q.  B.  Co.  v.  Van  Cleave,  52  Neb. 
67,  71  N.  W.  971. 

"He  is  not  thereby  discharged  ot 
his  Obligation  to  retain  in  his  posses- 
sion all  property  of  the  defendant,  and 
not  to  pay  him  any  debt  which  he 
may  owe  him."  Westphal,  Hinds  & 
Co.  v.  Clark,  42  Iowa  371. 

The  statute  applies  to  all  garnish- 
ment cases,  whether  brought  before  or 
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garnishee  may  be  allowed  an  attorney's  fee,25   especially  when  the 
plaintiff  fails  to  recover  judgment  against  him.26 

2.  Costs  in  Garnishment  Proceedings.  —  The  allowance  and  ap- 
portionment of  costs  in  garnishment  proceedings,  and  whether  or  not 
they  are  payable  out  of  the  funds  in  the  garnishee's  hands,  depends 
entirely  on  the  statutes  of  the  various  states.27 


after  judgment.  'Chicago,  B.  &  Q.  E. 
Co.  v.  Van  Cleave,  52  Neb.  67,  71  N. 
W.  971. 

He  may  waive  his  right  to  prepay- 
ment, and  does  so  where  he  appears  and 
answers  without  objection.  la. — Stock- 
berger  v.  Lihclsey,  65  Iowa  471,  21  N. 
W.  782.  Minn. — Peterson  v.  Lake  Te- 
tonka  Park  Co.,  72  Minn.  263,  75  N.  W. 
375.  Neb.— Pope  v.  Kingman  &  Co.,  2 
Neb.  (Unof.)  184,  96  N.  W.  519. 

25.  Pounds  v.  Hamner,  57  Ala.  342; 
Mass.  Rev.  Laws,  c.  189,  §67. 

26.  Fla. — State  ex  ret  Sherman  V. 
Philips,  61  Fla.  433,  54  So.  814.  Kan. 
Gen.  St.,  1909,  §5840.  Mo.— Norman 
v.  Eastburn,  230  Mo.  168,  130  S.  W.  276; 
O'Eeilly  v.  Cleary,  8  Mo.  App.  186. 
Wash. — Whitehouse  v.  Nelson,  43  Wash. 
174,  86  Pac.  174. 

In  Texas  the  term  "reasonable  com- 
pensation" as  used  in  the  statute,  is 
held  to  include  reasonable  attorney's 
fees  (Johnson  &  Co.  v..  Blanks,  Walker 
&  Co.,  68  Tex.  495,  4  S.  W.  557;  Maury 
v,  McDonald,  55  Tex.  Civ.  App.  50,  118 
S.  W.  812),  and  the  garnishee  is  en- 
titled to  a  reasonable  attorney's  fee 
where  he  is  held  not  liable  (Mcintosh 
&  Warren  v.  Owosso  Carriage  &  Sleigh 
Co.  [Tex.  Civ.  App.],  146  S.  W.  239). 

He  is  entitled  to  a  reasonable  at- 
torney's fee  for  preparing  the  answer 
and  representing  the  same,  where  it  is 
sustained.  Curtis  v.  Ford,  78  Tex.  262, 
14  S.  W.  614,  10  L.  B.  A.  529;  Fried- 
man, Keiler  &  Co.  v.  Early  Grocery 
Co.,  22  Tex.  Civ.  App.  285,  54  S.  W. 
278. 

The   allowance    will    not    be    limited 

to  the  value  of  the  naked  service  of 
preparing  the  garnishee's  answer, 
where  the  same  is  controverted,  but 
must  also  include  the  value  of  legal 
services  in  resisting  the  writ,  where 
it  appears  that  the  plaintiff  has  no 
cause  of  action  against  the  garnishee." 
Maury  v.  McDonald,  5-5  Tex.  Civ.  App. 
50,  118  S.  W.  812. 

He  is  not  entitled  to  such  a  fee  where 
he  resists  the  plaintiff's  demand  unsuc- 
cessfully.   Cope  v.  Shoemate,  139  Mo. 


App.  4,  119  S.  W.  503;  Beid  v.  "Walsh 
(Tex.  Civ.  App.),  63  S.  W.  940. 

27.  Oonn.— Gen.  St.,  §885.  Fla. 
Gen.  St.,  1906,  §§2148,  2149.  Idaho. 
Bev.  Codes,  §4310  f.  111.— Hurd's  Bev. 
St.,  1909,  e.  62,  §§7,  8,  27;  Lucas  v. 
Campbell,  88  111.  447;  Prout  v.  Grout,- 
72  111.  456.  Ind.— Burns'  Am.  St.,  1908, 
§§971,  973.  Kan.— Gen.  St.,  1909, 
§§5832,  5840,  6400,  6405.  Ky.— Civ. 
Code  Ptac,  1906,  §223.  La.— Code 
Prac,  art.  263.  Me. — Thompson  v. 
Dyer,  100  Me.  421,  62  Atl.  76.  Mass. 
Leonard  v.  Inhab.  of  Weymouth,  193 
Mass.  479,  79  N.  E.  787.  Mo.— Nor- 
man r.  Eastburn,  230  Mo.  168,  130  S. 
W.  276.  Neb.— Comp.  St.,  1911,  §§6765, 
6769.  Nev.— Bev.  Laws,  1912,  §5156. 
N.  H.— Pub.  St.,  1901,  c.  245,  §§5,  40, 
42;  Gutterson  v.  Morse,  58  N.  H.  529. 
N.  J.— Comp.  St.,  p.  147,  §32.  Okla. 
Comp.  Laws,  1909,  §5715.  Ore.— L.  O. 
L.,  §321.  Pa. — Barnes  v,  Bamberger, 
196  Pa.  123,  46  Atl.  303.  Tenn.— Huff 
v.  Williams,  7  Yerg.  42.  Tex. — Sayles' 
Civ.  St.,  1897,  art.  253.  Wash.— Bern. 
&  Ball.  Ann.  Codes  &  St.,  §704. 

If  the  garnishee  is  held  not  charge- 
able, and  has  not  been  guilty  of  fraud 
or  unnecessary  delay,  he  is  entitled  to 
costs.     Kent  v.  Hutchins,  50  N.  H.  92. 

The  mere  filing  of  a  general  denial 
of  liability  is  not  such  a  submission  to 
examination  as  to  entitle  the  trustee  to 
costs,  but  he  must  comply  with  rule  12 
requiring  notice  to  the  plaintiff  or  an 
entry  on  the  docket.  Butler  v.  Star- 
rett,  52  Me.  281. 

If  he  appears  and  makes  disclosure, 
and  is  adjudged  trustee,  his  costs  and 
charges  shall  be  deducted  and  retained 
from  the  goods,  effects  and  credits  in 
his  hands.  Blaisdell  v.  Bowers,  40  Vt. 
126. 

Eequiring  him  to  pay  costs  is  not  a 
tax,  impost,  or  fine.  Wearne  v.  Haynes, 
13  Nev.  103. 

The  statute  is  peremptory.  Kent  v. 
Hutchins,  50  N.  H.  92. 

"If  the  trustee  has  been  guilty  of 
fraud  in  any  of  the  ways  specified  in 
the  statute,  he  will  be  ordered  to  pay 
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In  contested  cases  the  successful  party  is  generally  entitled  to  costs.28 

On  trial  of  the  issue  raised  'by  a  claimant  to  the  property  or  fund 
sought  to  be  subjected,  the  successful  party  is,  in  some  states,  entitled 
to  recover  costs  from  the  unsuccessful  one.29  In  some  states  the  mat- 
ter is  discretionary  with  the  court.30 

Where  the  plaintiff  proceeds  against  the  garnishee  by  action,  the  successful 
party  is  ordinarily  entitled  to  costs.31 

K.  Appeal  and  Review.32  —  Generally  all  parties  to  garnishment 
proceedings  are  entitled  to  appeal.33  All  final  judgments  or  orders  in 
such  proceedings  are  appealable.34    The  plaintiff  may  appeal  from  an 


costs,  even  though  not  chargeable  as 
trustee."  Kent  v.  Hutchins,  50  N.  H. 
92. 

Where  the  jury,  in  passing  on  the 
question  whether  the  garnishee  is 
chargeable,  find  that  he  has  not  been 
guilty  of  any  fraud,  the  court  may  in 
its  discretion  adopt  such  finding  as 
the  basis  of  his  action  in  regard  to 
costs,  or  may  ignore  it  and  act  on  his 
own  view  of  the  evidence.  Kent  v. 
Hutchins,  50  N.  H.  92. 

On  Default. — It  is  error  to  render 
judgment  against  the  garnishee  for 
costs  accruing  prior  to  the  return  day 
of  the  writ,  since  until  that  time  he 
is  not  in  default.  Huff  v.  Citizens'  Nat. 
Bank,  99  Ark.   97,  137  S.  W.  802. 

28.  Fla.— Gen.  St.,  1906,  §2137. 
Idaho.— Rev.  Codes,  §4310  f.  111. 
Hurd's  Rev.  St.,  1909,  c.  62,  §7;  Lucas 
v.  Campbell,  88  HI.  447;  Prout  v.  Grout, 
72    111.    456.      Ind.— Burns'    Ann.    St., 

1908,  §973;  Baltimore,  O.  &  C.  R.  Co. 
v.  Taylor,  81  Ind.  24.  N.  J.— Comp. 
St.,  p.  147,  §32.  Tex.— Kelly  v.  Gibbs, 
84  Tex.  143,  19  S.  W.  380;  Reid  v. 
Walsh  (Tex.  Civ.  App.),  63  S.  W.  940. 
Wash. — iWhitehouse  v.  Nelson,  43  Wash. 
174,  86  Pac.  174. 

If  plaintiff  recovers  more  than  the 
garnishee  admits  in  his  answer  he  is 
entitled  to  costs  against  the  garnishee, 
otherwise  the  garnishee  is  entitled  to 
costs     against     him.     Kan. — Gen.     St., 

1909,  §5840.  N.  H.— Pub.  St.,  1901,  c. 
245,  §40.  W.  Va.— Webster  Wagon  Co. 
v.  Home  Ins.  Co.,  27  W.  Va.  314.  Wis. 
Eau  Claire  Nat.  Bank  v.  Chippewa  Val. 
Bank,  124  Wis.  520,  108  N.  W.  1068, 
109  Am.  St.  Rep.  966. 

29.  See  Buckingham  V.  Shoyer,  86 
111.  App.  364. 

If  the  claimant  is  successful  he  is 
entitled  to  the  same  costs  as  a  success- 
ful defendant.  Miss.  Code,  1906,  §2352; 
Twohy   Mercantile   Co.  v.   Melbye,   83 
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Minn.  394,  86  N.  W.  411;  Mahoney  V. 
McLean,  28  Minn.  63,  9  N.  W.  76. 

A  successful  intervener  is  entitled 
to  costs  against  the  plaintiff.  State- 
vant  Co.  v.  Bohn  Sash  &  Door  Co.,  59 
Neb.  8i2,  80  N.  W.  273. 

30.  la.— Code,  §3928.  Me.— White*. 
Kilgore,  78  Me.  323,  5  Atl.  70,  57  Am. 
Rep.  810.  E.  I.— Laws,  1909,  c.  301, 
§26. 

In  Meserve  v.  Nason,  96  Me.  412,  52 
Atl.  907,  costs  were  allowed  in  favor 
of  the  plaintiff  against  the  claimant 
from  the  time  of  the  latter 's  appear- 
ance. See  also  Peabody  v.  Maguire,  79 
Me.  572,  12  Atl.  630. 

31.  Kan.— Gen.  St.,  1909,  §6403. 
Neb. — Cornish  v.  Russell,  32  Neb.  397, 
49  N.  W.  379.  N.  J.— Comp.  St.,  p.  147. 
§§29,  31.  Ohio.— Code,  1910,  §§10,276-7, 
11,851-2.  Wyo.— Comp.  St.,  1910, 
§§4877-8,  5340. 

32.  In  general,  see  the  titles  "Ap- 
peals;" "Writ  of  Error." 

33.  See  the  discussion  following, 
and:  Ala.-Oode,  1907,  §4334.  m. 
Hurd's  Rev.  St.,  1909,  c.  62,  §28.  la. 
Code,  §3553.  Term.— Shannon's  Code, 
§5252 

34. '  Though  .Code  1907,  §4334,  does 
not  define  the  character  of  the  judg- 
ment from  which  an  appeal  may  be 
taken,  the  general  statute  on  the  sub- 
ject applies.  Steiner  Bros.  v.  First  Nat. 
Bank,  115  Ala.  379,  22  So.  30. 

"Whenever  a  final  judgment  or  final 
order  is  rendered  or  made  in  a  justice's 
court,  even  if  rendered  or  made  only 
in  a  garnishment  proceeding,  the  case 
may  be  taken  on  petition  in  error  to 
the  district  court.  (Carlyle  v.  Smith, 
36  Kas.  614.)  And  generally  as. to 
taking  cases  which  include  attachment 
or  garnishment  proceedings  on  petition 
in  error  from  a  justice  of  the  pea«e  to 
the  district  court,  see  the  following, 
among  other  cases:    Fitch  v.  Fire  Ins. 
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order  discharging  the  garnishee,35  or  dismissing  a  garnishment  pro- 
ceeding.36 Orders  not  equivalent  to  final  judgment  have  generally 
been  held  non-appealable.37 

Order  or  Judgment  Charging  Garnishee.  —  The  garnishee  may  appeal 
from  an  order  or  judgment  charging  him  as  such,38  and  the  same  is 
held  to  be  true  as  to  the  defendant,39  though  there  is  authority  to  the 


Co.,  23  Kas.  366;  Warner  v.  Bueher,  24 
id.  478;  Seymour  v.  Cooper,  36  id.  539; 
Williams  v.  Muthershaugh,  29  id.  730; 
Clark  &  Co.  v.  Wiss  &  Ballard,  34  id. 
553."  Washer  v.  Campbell,  40  Kan. 
717,  21  Pae.  671. 

Defendant  may  appeal  from  an  order 
holding  that  wages  sought  to  be  reached 
are  not  exempt.  Cunningham  v.  Kan- 
sas City,  Ft.  S.  &  M.  E.  Co.,  60  Kan. 
268,  56  Pac.  502,  order  of  justice  of  the 
peace. 

The  garnishee  may  appeal  from  an 
order  refusing  to  strike  out  an  unau- 
thorized appearance  and  pleas  filed  by 
an  attorney  in  his  behalf.  Albert  V. 
Albert,  78  Mo.  339,  28  Atl.  388. 

An  order  denying  a  motion  by  the 
defendant  to  discharge  the  garnishee 
and  dismiss  the  action  for  want  of 
jurisdiction  is  appealable  (Krafoe  v. 
Boy  &  Boy,  98  Minn.  141,  107  N.  W. 
966,  116  Am.  8t.  Pep.  346),  but  not  an 
order  refusing  to  discharge  the  gar- 
nishee where  the  court  has  jurisdiction. 
Krafoe  v.  Roy  &  Eoy,  supra. 

A  finding  of  the  court,  on  the  dis- 
closure of  the  garnishee,  is  not  a  judg- 
ment and  is  not  appealable  (Welles  v. 
Schroeder,  67  Conn.  257,  34  Atl.  1051), 
nor  will  it  be  reviewed  on  a  reserved 
case.    Robinson  v.  Mason,  27  Conn.  270. 

35.  Ala. — Steiner  -v.  First  Nat.  Bank, 
115  Ala.  379,  22  So.  30.  la.— National 
Bank  v.  Chase,  71  Iowa  120,  32  N.  W. 
202;  Bebb  v.  Preston,  1  Iowa  460. 
Minn. — Oummings  v.  Edwards-Wood 
Co.,  95  Minn.  118,  103  N.  W.  709,  106 
N.  W.  304. 

Such  an  order  is  reviewable  on  error 
under  a  statute  permitting  such  a  re- 
view of  orders  affecting  substantial 
rights  made  in  a  special  proceeding. 
Turpin  v.  Coates,  12  Neb.  321,  11  N.  W. 
300. 

36.  Where  the  principal  defendant 
is  a  nonresident  and  is  not  personally 
served  and  does  not  appear.  Bristol 
v.  Brent,  35  Utah  213,  99  Pae.  1000. 

37.  An  order  sustaining  a  motion  to 
quash  a  garnishment  is  not  appealable. 
Clark  v.  Kraig,  21  Colo.  App.  196,  120 
Pac.  1044. 


Denial  of  a  motion  to  require  the 
garnishee  to  pay  the  funds  in  his  hands 
into  court  before  any  judgment  has 
been  rendered  against  the  principal  de- 
fendant. Hawarden  State  Bank  v. 
Hessler,  131  Iowa  691,  109  N.  W.  210. 

Setting  aside  a  default  judgment 
against  the  garnishee  (Darby  v.  French 
[Ky.],  112  S.  W.  1132),  or  dismissing 
a  rule  for  judgment  against  the  gar- 
nishee on  his  answers  to  interrogatories. 
Brendlinger  v.  Biegel,  37  Pa.  Super. 
474. 

Discretionary  Rulings  as  to  Costs. 
Welles  v.  Schroeder,  67  Conn.  257,  34 
Atl.  1051. 

38.  Ind. — Burgess  v.  Matock,  14 
Ind.  475.  Ore. — Burns  v.  Payne,  31 
Ore.  100,  49  Pae.  884.  Vt.— Church  v. 
French,  54  Vt.  420. 

Though  no  appeal  is  taken  from  the 
judgment  in  the  main  case.  Stevenson 
v.  Standard  Adding  Mach.  Co.,  150  Mo. 
App.  555,  13!  S.  W.  162. 

Where  the  answer  is  contested. 
Daigle  v.  Bird,  22  La.  Ann.  138. 

An  order  directing  a  garnishee  in 
an  attachment  suit  to  pay  the  amount 
of  his  indebtedness  into  court  is  ap- 
pealable after  judgment  against  the  de- 
fendant. Furstenheim  v.  Adams,  42 
Ark.  283. 

"An  exception  lies,  in  favor  of  a 
garnishee,  to  the  ruling  of  a  court 
charging  him  as  such."  Grimwood  Co. 
v.  Capitol  Hill  Bldg.  &  Const.  Co.,  28 
R.   I.   32,   65   Atl.   304. 

39.  Ala.— Georgia  &  A.  R.  v.  Stoll- 
enwerck,  122  Ala.  539,  25  So.  258.  la. 
Sward  v.  Gleason,  19  Iowa  165.  Me. 
See  Schwartz  v.  Flaherty,  99  Me.  463, 
59  Atl.  737.  Term. — Kaylor  v.  Bruns- 
wick &  Bro.,  6  Heisk.  235.  Wis.— Bad- 
ger Lumber  Co.  v.  Stern,  128  Wis.  618, 
101   N.  W.   1093. 

The  defendant  in  attachment  execu- 
tion on  whom  the  writ  has  been  served 
may  appeal  from  a  judgment  rendered 
against  him  on  his  answers  to  interrog- 
atories, though  he  files  no  plea,  eo 
nomine,  but  only  a  petition  asking  a 
dissolution  of  the  attachment.  Me- 
Geary  v.  Huff,  31  Pa.  Super.  401. 
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contrary,  denying  defendant  an  appeal  from  such  a  judgment.40 
Claim  Proceedings.  —  A  claimant  may  appeal  from  an  adverse  final 
order  or  judgment,41  provided  he  has  taken  the  statutory  steps  to  be- 
come a  party  to  the  garnishment  proceedings.42  The  plaintiff  may 
appeal  from  a  judgment  in  favor  of  a  claimant.43 

Appellate  Procedure. —  Generally  the  appeal  is  taken,  perfected  and 
heard  in  the  same  manner  as  an  appeal  in  an  ordinary  civil  action.41 
In  some  states  the  interrogatories  and  answers  thereto  are  deemed  a 
part  of  the  record  proper,  and  need  not  be  preserved  by  bill  of  excep- 
tions since  they  are  part  of  the  pleadings.45  In  others  the  contrary  is 
true  as  to  the  answer  of  the  garnishee.46  In  some  states  the  judgment 
against  the  principal  defendant  is  not  a  part  of  the  record  proper  on 
appeal  in  the  garnishment  proceedings.47  A  motion  to  discharge  the 
garnishee  on  his  answers  to  interrogatories  has  been  held  to  be  a  part 
of  the  record  proper,  and  need  not  be  preserved  by  bill  of  exceptions.48 
Certiorari  may  lie  to  review  a  void  judgment.49 


40.  The  defendant  has  no  right  to 
appeal  from  a  judgment  charging  the 
trustee.  Kellogg  v.  Waite,  99  Mass. 
501.  But  see  Butler  v.  Butler,  162 
Mass.   524,   39   N.   E.  182. 

A  defendant  who  controverts  the  an- 
swer of  the  garnishee  and  denies  that 
any  such  indebtedness  exists  cannot 
appeal  from  such  a  judgment.  Baughn 
v.  J.  B.  McKee  Co.  (Tex.  Civ.  App.), 
124  S.  W.  732. 

Where  no  issue  is  joined  upon  the 
disclosure,  a  defendant  in  default  can- 
not appeal  from  such  a  judgment. 
Schwartz  v.  Flaherty,  99  Me.  463,  59 
Atl.  737. 

41.  See  the  statutes. 

From  an  order  denying  his  motion  to 
open  a  judgment  against  the  garnishee 
and  for  leave  to  interplead.  Paepcke- 
Leicht  Lumber  Co.  ia.  Becker,  124  111. 
App.  311. 

From  a  Judgment  Dismissing  His 
Interplea. — Citizens'  Bank  v.  Commer- 
cial Nat.  Bank  (Ark.),  155  S.  "W.  102. 

Judgment  Charging  Garnishee. — Sul- 
livan v.  Greene,  92  Me.  102,  42  Atl.  320; 
Barker  v.  Garland,  22  N.  H.  103. 

42.  Walcott  v.  Bichman,  94  Me.  364, 
47  Atl.  901,  85  Am.  St.  Bep.  421. 

43.  Orvis  t>.  Elliott,  65  Mo.  App.  96. 

44.  iSee  the  statutes  of  the  various 
states,  and  Hurd's  Bev.  St.  (111.),  1909, 
c.  62,   §28;   Idaho  Bev.  Codes,   §4310m. 

Time  Within  Which  Appeal  Must  Be 
Taken. — Conkling  v.  Young,  141  Iowa 
676,  120  N.  W.  353;  Farwell  v.  Tiffany, 
82  Iowa  405,  48  N.  W.  723. 

In  Kansas  the  time  for  appeal  or 
writ  of  error  to  review  the  judgment 
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in  the  garnishment  proceedings  runs 
from  the  date  of  such  judgment,  and 
not  from  the  date  of  the  judgment  be- 
tween plaintiff  and  defendant.  Logan 
v.  Goodwin,  104  Fed.  490,  43  C.  0.  A. 
658. 

Parties.— In  garnishment  proceed- 
ings in  execution  of  a  judgment  ob- 
tained in  an  attachment  suit,  the  judg- 
ment debtor  is  not  a  necessary  party 
to  an  appeal  from  a  judgment  between 
the  creditor  and  garnishee.  Katz  & 
Barnett  v.  Sorsby,  34  La.  Ann.  588. 

Trial  de  Novo. — Meserve  v.  Nason, 
96  Me.  412,  52  Atl.  907;  Sullivan  D. 
Greene,  92  Me.  102,  42  Atl.  320. 

45.  Burton  v.  Snyder,  21  Colo.  292, 
40  Pac.  451;  Eankin  v.  Simonds,  27  111. 
352. 

Whether  answers  to  interrogatories 
are  pleading  or  evidence,  see  supra, 
X,  E,  7. 

46.  Jones  v.  Manier  &  Son,  102  Ala. 
676,  15  So.  437;  State  Bank  v.  Har- 
court,  38  Colo.  243,  88  Pac.  855. 

Such  answers  are  evidence,  and  not 
a  pleading.  Dolan  to.  Sammons,  147 
Iowa  466,  124  N.  W.  '880;  Brainard  v. 
Simmons,  58  Iowa  464,  12  N.  W.  484,  9 
N.  W.  382. 

47.  Stevenson  v.  Standard  Adding 
Mach.  Co.,  150  Mo.  App.  555,  131  S.  W. 
162. 

48.  The  statutory  provision  as  to 
motions  for  judgment  on  the  pleadings 
applies.  Burton  v.  Snyder,  21  Colo. 
292,  40  Pac.  451. 

49.  The  common-law  writ  of  certi- 
orari, where  the  final  judgment  against 
the  garnishee  on  default  is  based  on  a 
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L.  Objections  and  Waiver  Thereof.  —  1.  Manner  of  Raising 
Particular  Objections,  and  Persons  Who  May  Take  Advantage  of 
Them.  —  The  defenses  and  objections  which  are  available  to  the  gar- 
nishee,50 and  to  a  claimant,51  and  how  far  the  principal  defendant 
is  authorized  or  required  to  defend  the  garnishment  proceedings,52 
have  heen  treated  in  previous  sections.  Other  judgment  creditors  of 
the  principal  defendant  may  attack  the  validity  of  the  garnishment 
proceedings.53 

Want  of  Jurisdiction Want  of  jurisdiction  over  the  person  of  the 

garnishee  may  be  raised  by  plea  in  abatement,54  or  by  motion  to  abate, 
when  the  essential  facts  of  the  defect  appear  by  inspection,55  or  by 
motion  to  quash.56  That  the  court  had  no  jurisdiction  over  the  sub- 
ject-matter, or  over  the  person  of  the  principal  defendant  may  be 
raised  at  any  stage  of  the  proceedings.57 

A  non-resident  principal  defendant  not  personally  served  may  ap- 
pear specially  and  object  to  the  jurisdiction  of  the  court  over  the  res.58 


judgment  nisi  which  is  void  because  the 
record  does  not  show  the  necessary 
proof  of  service.  Ex  parte  National 
Lumber  Mfg.  Oo.,  146  Ala.  600,  41  So. 
10. 

A  merely  erroneous  order  requiring 
the  garnishee  to  deliver  moneys  to  the 
sheriff  is'  not  reviewable  on  certiorari. 
Birchfield  v.  Harris,  9  Nev.  382. 

50.  See  supra,  X,  B. 

51.  See  supra,  X,  G,  5,  b. 

52.  See  supra,  X,  C. 

53.  May  attack  the  judgment 
against  the  garnishee  on  the  ground 
that  the  proceedings  were  instituted  af- 
ter the  return  day  named  in  the  execu- 
tion issued  on  the  judgment  against 
the  principal  debtor,  where  the  latter 
is  insolvent  and  the  garnishment  judg- 
ment stands  in  the  way  of  the  collec- 
tion of  their  claims.  Southern  Bank 
«.  McDonald,   46   Mo.   31. 

A  creditor  who  has  obtained  an  in- 
terest or  lien  by  a  subsequent  gar- 
nishment may  raise  the  objection  that 
the  garnishee  summons  was  not  served 
on  the  principal  defendant.  Globe  Mill- 
ing Co.  v.  Boynton,  87  Wis.  619,  59 
N.  W.  132. 

54.  That  the  trustee  was  sheriff  and 
that  the  writ  was  served  on  him  by  one 
of  his  deputies.  Ingraham  v.  Olcock,  14 
N.  H.  243. 

Nonresidence  of  the  trustee  in  the 
county.  Hibbard  v.  Newman,  101  Me. 
410,  64  Atl.  T20;  Mansur  v.  Coffin,  54 
Me.  314;  Scudder  i>.  Davis,  33  Me.  575. 

A  plea  in  abatement  based  on  the 
trustee's  nonresidence  in  the  county 
must  show  that  he  was  a  nonresident 


when  the  action  was  commenced.  Hib- 
bard v.  Newman,  101  Me.  410,  64  Atl. 
720;  Biddeford  Sav.  Bank  v.  Mosher,  79 
Me.  242,  9  Atl.  614. 

55.  Hibbard  v.  Newman,  101  Me. 
410,  64  Atl.  720;  Mansur  v.  Coffin,  54 
Me.  314. 

56.  That  the  order  of  garnishment 
was  issued  to  a  county  other  than  that 
in  which  the  main  aetion  was  pending. 
South  Omaha  Nat.  Bank  v.  Farmers  & 
Merchants'  Nat.  Bank,  45  Neb.  29,  63 
N.  W.  128. 

57.  Connor  v.  Pope,  18  Mo.  App.  86. 
By   motion   in   arrest   of   judgment, 

though  the  garnishee  is  in  default. 
Debs  v.  Dalton,  7  Ind.  App.  84,  34  N.  E. 
236. 

Motion  To  Quash  Execution  Issued 
Thereon. — Railway  Co.  v.  Brooks,  90 
Tenn.  161,  16  S.  W.  77,  25  Am.  St.  Rep. 
673. 

By  Assignment  of  Error  on  Appeal. 
Debs  v.  Dalton,  7  Ind.  App.  84,  34  N. 
E.  23'6  (though  the  garnishee  is  in  de- 
fault) ;  Schaller  &  Son  v.  Marker,  136 
Iowa  575,  114  N.  W.  43  (that  the  pub- 
lished summons  against  the  principal 
defendant  was  fatally  defective). 

That  the  service  on  the  garnishee  was 
insufficient  to  give  the  eourt  jurisdiction 
over  the  res  may  be  raised  on  a  trial 
de  novo  on  appeal  from  the  justice's 
court.     Fletcher  v.  Wear,  81  Mo.  524. 

58.  By  motion  to  quash  the  attach- 
ment and  garnishment  on  the  ground 
that  the  property  is  not  subject  to  gar- 
nishment. Davis  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.,  217  U.  S.  157,  174,  30 
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Process  and  Service  Thereof.  —  Defects  in  the  writ  may  be  reached  by 
motion  to  quash,59  or  by  plea  in  abatement,60  but  not  by  demurrer." 
Defects  in  the  service  of  process  on  the  garnishee  may  be  taken  ad- 
vantage of  by  plea  in  abatement,62  or  motion  to  quash  the  return.63 
Defects  in  the  notice  of  the  garnishment  required  to  be  served  on  the' 
defendant  may  be  taken  advantage  of  by  motion  to  dismiss.64 

That  the  remedy  is  not  available  in  the  particular  action  may  be  taken 
advantage  of  by  motion  to  quash.85 

Writi  Improvidently  Sued  Out It  has  been  held  that  the  court  may 

and  should  dismiss  the  proceeding  at  any  stage  if  it  appears  that  the 
process  was  improvidently  sued  out.69 

Property  Not  Subject  to  Garnishment —  In  some  states  any  party  to  the 
action  may  move  to  discharge  the  attachment  and  garnishment  where 
the  property  sought  to  be  reached  is  not  liable  for  the  plaintiff's 
claim.67 

That  the  plaintiff  has  made  himself  garnishee  in  his  own  action  may  be  tak- 
en advantage  of  by  the  defendant  by  motion  to  quash,68  or  by  plea  in 
abatement.69 


Sup.  Ot.  463,  54  L.  ed.  70S,  reversing 
146  Fed.  403. 

59.  Curry  v.  "Woodward,  50  Ala.  258. 

60.  Donald  v.  Nelson,  95  Ala.  Ill, 
10  So.  317;  Curry  v.  Woodward,  50  Ala. 
258. 

61.  Since  the  garnishment  is  mere 
process,  and  not  a  pleading,  and  serves 
its  purpose  when  it  brings  the  garnishee 
before  the  court.  A  demurrer  to  it  is 
frivolous,  and  should  be  stricken  out 
on  motion.  Curry  v.  Woodward,  50  Ala. 
258. 

Where  the  writ  has  the  double  nature 
of  a  writ  and  a  declaration,  a  demurrer 
may  be  interposed  to  so  much  of  it  as 
is  in  the  nature  of  a  declaration,  and  a 
demurrer  interposed  in  terms  to  the 
writ  will  be  deemed  to  have  been  inter- 
posed to  that  part  of  it  only.  MeMeek- 
in  v.  State,  9  Ark.  553. 

62.  Dodge  v.  Knapp,  112  Mo.  App. 
513,  87  S.  W.  47. 

63.  Dodge  v.  Knapp,  112  Mo.  App. 
513,  87  S.  W.  47. 

Defects  apparent  on  the  face  of  the 
Teturn  of  service  must  be  taken  advan- 
tage of  by  motion  to  quash,  rather  than 
by  way  of  plea  in  abatement  in  the 
answer.  Mound  'City  Engraving  Co.  v. 
Mobile  &  O.  B.  Co.,  146  Mo.  App.  463, 
1S4  S.  "W.  27. 

Such  a  motion  is  waived  by  appear- 
ing on  the  merits  or  answering  over, 
though  the  moving  party  excepts,  and 
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though  he  sets  up  the  same  grounds,  by 
way  of  plea  in  abatement,  in  his  an- 
swer to  the  merits.  Mound  City  En- 
graving Co.  v.  Wabash  E.  Co.,  146  Mo. 
App.  463,  124  S.  W.  27. 

64.  Failure  of  the  notice  to  comply 
with  the  statute  is  ground  for  dismis- 
sal on  the  defendant's  motion.  Web- 
ster Mfg.  Co.  v.  Penrod,  103  Minn.  69, 
114   N.   W.   257. 

65.  In  an  action  on  a  debt  not  yet 
due.  Kellogg  v.  Hazlett,  2  Kan.  App. 
5,  25,  43  Pac.  987. 

66.  Chanute  v.  Martin,  25  HI.  63; 
Madden  v.  Union  Pac.  E.  Co.,  89  Kan. 
282,  131  Pac.  552. 

67.  See  Greaves  &  Co.  v.  Posner,  111 
Iowa  651,  82  N.  W.  1022. 

Property  Exempt. — Union  County 
Inv.  Co.  v.  Messix,  152  Iowa  412,  132 
N.  "W.  823. 

The  defendant  may,  by  motion  to 
vacate  the  attachment,  raise  the  ques- 
tion that  the  money  sought  to  be 
reached  is  not  subject  to  attachment 
because  held  by  it  under  an  express 
trust.  Brenizer  v.  Eoyal  Arcanum,  141 
N.  C.  409,  53  S.  E.  835,  6  h.  E.  A.  (N. 
S.)    235n. 

68.  First  Nat.  Bank  v.  Elliott,  62 
Kan.  764,  64  Pac.  623,  55  L.  E.  A.  353n. 

69.  It  is  not  ground  for  a  motion  to 
dismiss.  Belknap  v.  Gibbens,  13  Mete. 
(Mass.)   471. 
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Nonjoinder  as  garnishees  of  persons  jointly  liable  should  be  taken 
advantage  of  by  plea  in  abatement.70 

Affidavit  and  Bond.  —Defects  in  the  affidavit,71  and  failure  to  give 
bond72  may  be  taken  advantage  of  by  motion  to  quash.  The  falsity 
of  the  affidavit  is  ground  for  a  motion  to  dissolve  the  garnishment  and 
discharge  the  garnishee.73 

To  Interrogatories.  —  In  Louisiana  an  exception  of  no  cause  of  action 
may  be  interposed  to  the  interrogatories  propounded  to  a  garnishee,74 
and  to  a  rule  to  traverse  the  answers  to  the  same.75 

Answer.  —  In  some  states  the  remedy  for  insufficiency  of  the  gar- 
nishee's answer  is  by  exception.76 

claims.  —  The  sufficiency  of  the  claim  may  be  questioned  by  motion 
to  dismiss.77 

judgment.  — If  the  judgment  against  the  garnishee  is  void  on  the 
face  of  the  record,  a  motion  in  arrest  will  lie,78  or  it  may  be  set  aside 
on  motion.79  The  judgment  against  the  garnishee  may  be  collaterally 
attacked  for  jurisdictional  defects,80  but  not  for  mere  errors  or  irreg- 


70.  Sabin  ».  Cooper,  15  Gray  (Mass.) 
532 

71.  Stevens  v.  Dillman,  86  111.  233; 
Teutonia  Loan  &  Bldg.  Co.  v.  Turrell, 
IB  Iiid.  App.  469,  49  N.  E.  852,  65  Am 
St.  Eep.  419. 

72.  Kellogg  v.  Hazlett,  2  Kan.  App. 
525,  43  Pac.  987. 

73.  Cox  Mfg.  Co.  v.  August,  51  Kan. 
59,  32  Pac.  636. 

The  falsity  of  the  allegation  that  the 
defendant  has  not  property  liable  to 
execution  sufficient  to  satisfy  the  plain- 
tiff's demand.  Ed  Hockaday  &  Co.  v. 
King,  31  Okla.  127,  120  Pae.  565. 

74.  Eice  Stix  Dry  Goods  Co.  v. 
Saunders,  130  La.  627,  58  So.  413. 

Such  an  exception  to  the  interroga- 
tories may  properly  be  sustained  only 
when  an  affirmative  answer  to  eaeh  of 
them  would  disclose  that  the  garnishee 
owed  nothing  to  the  defendant.  Bice 
Stix  Dry  Goods  Co.  v.  Saunders,  130 
La.  627,  58  So.  413. 

The  garnishee  may  answer  interroga- 
tories after  his  exception  thereto  has 
been  overruled.  Maduel  v.  Mousseau, 
28  La.  Ann.  691. 

75.  The  garnishee  should  except 
When  the  plaintiff  thereby  seeks  to  raise 
improper  issues,  and  not  permit  such 
issues  to  be  tried  and  disposed  of  un- 
der evidenee  adduced  without  objection. 
Eice  Stix  Dry  Goods  Co.  v.  Saunders, 
130  La.  627,  58  So.  413;  Liminet  v. 
IWchy,  51  La.  Ann.  1299,  26  So.  87. 

76.  Idaho.— Rev.  Codes,  §4310d.  Mo. 
Reinhart  v.  Empire  Soap  Co.,  33  Mo. 
App.  24.     Ore.— L.  O.   L.,   §318.  Tex. 


Jemison  v.  Scarborough,  56  Tex.  358. 

77.  That  a  claim  to  the  property  or 
funds  is  oral  instead  of  in  writing  and 
under  oath,  as  required  by  the  statute. 
First  Nat.  Bank  v.  Fain  Grocery  Co., 
87  Miss.  503,  40  So.  6. 

78.  A  default  judgment,  where  an 
attachment  is  levied  by  garnishment 
and  the  writ  of  attachment  is  void. 
Leffler  &  Sons  v.  Union  Compress  Co., 
126  Ga.  662,  55  S.  E.  927. 

79.  Phoenix  Bridge  Co.  v.  Street,  9 
Okla.  422,  60  Pac.  221. 

80.  Northern  Ind.  B.  Co.  v.  Lincoln 
Nat.  Bank,  47  Ind.  App.  98,  92  N.  E. 
384. 

A  judgment  rendered  in  another 
state,  which  is  void  for  want  of  juris- 
diction. National  Bank  v.  Furtick,  2 
Marv.  (Del.)  35,  61,  42  Atl.  479,  69  Am. 
St.  Eep.  99. 

Where  not  based  on  a  valid  judgment 
against  the  principal  defendant.  N.  & 
C.  E.  Co.  v.  Todd  &  Williams,  11  Heisk. 
(Tenn.)  549. 

In  an  action  on  an  administrator's 
bond  based  on  a  default  judgment 
against  him  as  garnishee,  it  is  a  good 
defense  that  the  affidavit  for  garnish- 
ment was  insufficient  to  confer  jurisdic- 
tion. National  Lumber  Co.  v.  Turner, 
2  Ga.  App.  750,  59  S.  E.  15. 

Where  the  statutory  notice  was  not 
served  on  the  garnishee.  N.  &  C.  E. 
Co.  v.  Todd  &  Williams,  11  Heisk. 
(Tenn.)   549. 

Writ  of  attachment  not  served  on  the 
garnishee  in  the  manner  prescribed  by 

Vol.  X 


59£ 


GARNISHMENT 


ularities.81    So,  too,  its  enforcement  may  be  enjoined  for  jurisdictional 
defects.82 

2.  Waiver  of  Objections.  —  The  garnishee  cannot  waive  or  defeat 
the  rights  of  the  principal  defendant,83  or  those  of  third  persons.84 
He  cannot  waive  objections  going  to  the  jurisdiction  of  the  court  over 
the  subject-matter  or  the  person  of  the  principal  defendant.35  He 
cannot,  by  appearance  or  otherwise,  waive  defective  service  of  process 


the  statute.     Howell  v.  Sherwood,  213 
Mo.  565,  112  S.  W.  50. 

81.  Moore  v.  Chicago,  E.  I.  &  P.  B. 
Co.,  43  Iowa  385.  Kan. — Axm,an  v. 
Dueker,  45  Kan.  179,  25  Pac.  582.  Me. 
Boynton  v.  Ply,  12  Me.  17.  Mo. — Ful- 
lerton  v.   Kelliher,  48  Mo.  542. 

In  the  Form  of  the  Judgment. 
Northern  Ind.  E.  Co.  v.  Lincoln  Nat. 
Bank,  47  Ind.  App.  98,  92  N.  E.  384. 

Because  no  Affidavit  in  Attachment 
Was  Filed. — Davis  v.  Bickel,  25  Ind. 
App.  378,  58  N.  E.  207. 

That  a  judgment  condemning  a  fund 
in  the  hands  of  a  trustee  in  equity  was 
rendered  before  a  final  account.  Groome 
v.  Lewis,  23  Md.  137,  87  Am.  Deo.  563. 

Failure  of  'the  judgment  against  the 
garnishee  to  recite  the  judgment 
against  the  principal  defendant.  Gatch- 
ell  v.  Poster,  94  Ala.  622_,  10  So.  434. 

Error  as  to  Exemptions!. — Hart  v. 
O'Bourke,  151  Ind.  205,  51  N".  E.  330. 

82.  Where  it  is  void.  Earl  v.  Math- 
eney,  60  Ind.  202. 

Equity  will  enjoin  the  enforcement 
of  a  judgment  against  a  garnishee  who 
was  not  served  with  process  and  did 
not  appear.  Wilmer  v.  Epstein,  116 
Md.   140,  .81   Atl.   379. 

An  actual  levy  on  the  property  of 
the  garnishee  is  not  an  essential  pre- 
requisite to  the  granting  of  an  injunc- 
tion. Wilmer  v.  Epstein,  116  Md.  140, 
81   Atl.   379. 

But  not  for  irregularities  in  the  pro- 
ceedings leading  up  to  it.  Hart  v. 
O'Bourke,  151  Ind.  205,  51  N.  E.  330; 
Williams  v.  Hitzie,  S3  Ind.  303;  Earl 
v.  Matheney,  60  Ind.  202;  Burlington 
&  M.  V.  E.  Co.  v.  Hall,  37  Iowa  620. 

83.  Minn. — Aultman,  Miller  &  Co. 
v.  Markley,  61  Minn.  404,  63  N.  W. 
1078.  N.  H.— Edgerly  v.  Hale,  71  N.  H. 
138,  51  Atl.  679;  Shelters  v.  Boudreau, 
66  N.  H.  576,  32  Atl.  151;  Nelson  v. 
Sanborn,  64  N.  H.  310,  9  Atl.  721.  Tex. 
Insurance  Co.  of  N.  A.  v.  Friedman 
Bros.,   74  Tex.   56,  11  S.  W.  1046. 

"He  cannot  voluntarily  place  his 
creditor's   debt   within   the  jurisdiction 
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of  a  court  to  the  end  that  it  may  he 
taken  by  some  other  person."  Pennsyl- 
vania E.  Co.  v.  Eogers,  52  W.  Va.  450, 
465,  44  S.  E.  300,  62  L.  E.  A.  178. 

"He  cannot,  by  voluntarily  appear- 
ing, waive  the  defendant's  rights,  or 
substitute  the  latter 's  creditor  for  his 
own,  because  that  relates  to  the  juris- 
diction of  the  subject-matter,  which 
can  be  acquired  only  in  the  manner  pre- 
scribed by  law."  Barr  v.  Warner,  38 
Ore.  109,  62  Pac.  899.  See  also  Elder 
v.  Hasche,  67  Wis.  653,  31  N.  W.  57; 
Steen  v.   Norton,   45   Wis.  412. 

He  cannot  waive  any  substantial  re- 
quirements of  the  statute  prescribing 
the  procedure  so  as  to  bind  the  defend- 
ant. Colo.' — Henkle  <v.  Bi-MetalliC 
Bank,  13  Colo.  App.  410,  58  Pac.  336; 
Colorado  Fuel  &  Iron  Co.  v.  Blair,  6 
Colo.  App.  40,  39  Pac.  897.  Mo.— Ep- 
stein v.  Salorgne,  6  Mo.  App.  352.  Tex. 
Buchanan  v.  Spencer  Lumber  Co.  (Tex. 
Civ.  App.),  134  S.  W.  29,2. 

Where  the  principal  defendant  is  not 
served  by  publication  or  otherwise, 
nothing  that  the  garnishee  may  do  can 
validate  the  proceedings  as  to  such  de- 
fendant. »Norman  v.  Pennsylvania  Fire 
Ins.  Co.,  237  Mo.  576,  141  S.  W.  618. 

84.  Gates  *.  Tusten,  89  Mo.  13,  14 
S.  W.  827;  Haley  v.  Hannibal  &  St.  J. 
B.  Co.,  80  Mo.  112;  Southern  Bank  v. 
McDonald,  46  Mo.  31 ;  Bickle  v.  Chris- 
man 's  Admx.,  76  Va.  -678. 

As  between  two  contesting  creditors 
the  garnishee  has  no  right  to  accept  or 
waive  service  of  the  proceedings,  there- 
by favoring  one  party  at  the  expense 
and  injury  of  another.  Freeman  V. 
Miller,  51  Tex.  443. 

85.  McKinney  0.  Mills,  80  Mum. 
478,  '83  N.  W.  452. 

By  Default.— Debs  v.  Dalton,  7  Ina. 
App.  84,  34  N.  E.  236;  Missouri,  K.  & 
T.  E.  Co.  V.  Morris,  153  Mo.  App.  667, 
134  S.   W.   1027.  . 

By  voluntary  appearance  or  submis- 
sion to  jurisdiction.  la.— Schaller  ft 
Son  17.  Marker,  136  Iowa  575,  114  N.  w. 
43.'    Neb. — Jeary  v.   American  Excn. 
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on  the  principal  defendant,86  nor  jurisdictional  defects  in  the  gar- 
nishment affidavit87  nor  the  failure  to  give  bond,88  nor  jurisdictional 
defects  in  the  attachment  proceedings.89  In  so  far  as  the  rights  of  the 
defendant  are  concerned,  he  cannot  waive  service  of  garnishment 
process  on  himself,90  nor  jurisdictional  defects  in  such  process,91  or 
in  the  manner  of  serving  the  same.92  There  is  a  conflict  of  authority 
as  to  whether  he  can  accept  service.93 

Where  the  service  of  allegations  and  interrogatories  on  the  garnishee 
is  essential  to  jurisdiction,  he  cannot  waive  such  service.94  The  gar- 
nishee may  waive  his  own  rights,  however.96    In  many  states  it  is  held 


Bank,  2  Neb.  (Unof.)  657,  89  N.  W. 
771.  Utah.— Bristol  v.  Brent,  38  Utah 
58,  110  Pac.  356.  Wis.— Wells  v.  Amer- 
ican Express  Co.,  55  Wis.  23,  11  N.  W. 
637,  12  N.  W.  441,  43  Am.  Rep.  695; 
Steen  v.  Norton,  45  Wis.  412. 

86.  Schaller  &  Son  v.  Marker,  136 
Iowa  575,  114  N.  W.  43;  Missouri,  K. 
&  T.  E.  Co.  v.  Morris,  153  Mo.  App. 
667,  134  S.  W.  1027. 

87.  Mich. — Ettelsohn  v.  Fireman's 
Fund  Ins.  Co.,  64  Mieh.  331,  31  N.  W. 
201.  Neb. — Jeary  v.  American  Exch. 
Bank,  2  Neb.  (Unof.)  657,  89  N.  W. 
771.  Tex.— Ins.  Co.  of  N.  A.  v.  Fried- 
man Bros.,  74  Tex.  56,  11  S.  W.  1046. 
Wis. — Wells  v.  American  Express  Co., 
55  Wis.  23,  11  N.  W.  537,  12  N.  W.  441, 
42  Am.  Rep.  695;  Steen  v.  Norton,  45 
Wis.  412. 

That  the  affidavit  was  not  filed  until 
after  the  service  of  the  notice  on  the 
garnishee.  State  v.  Duncan,  37  Neb. 
631,  56  N.  W.  214. 

88.  Ahrens  &  Ott  Mfg.  'Co.  v.  Patton 
Sash,  Door  &  Bldg.  Co.,  94  Ga.  247,  21 
S.  E.  523. 

89.  In  attachment  by  garnishment, 
if  the  attachment  is  void  the  court  has 
no  jurisdiction  of  the  subject-matter, 
even  though  the  garnishee  voluntarily 
submits  to  answer.  Woodfolk  v.  Whit- 
worth,  5  Coldw.    (Tenn.)    561. 

90.  Ark.— Schiele  v.  Dillard,  94  Ark. 
277,  126  S.  W.  835.  Colo.— Metzler  v. 
James,  12  Colo.  322,  19  Pac.  885.  Me. 
Hathorn  v.  Robinson,  98  Me.  334,  56 
Atl.  1057.  Mich. — Hebel  v.  Amazon 
Ins.  Co.,  33  Mich.  400.  Ore.— Altona 
e.  Dabney,  37  Ore.  334,  62  Pac.  521. 
Tex.— Gilbert  Book  Co.  v.  Pye,  43  Tex. 
Civ.  App.  183,  95  S.  W.  8.  Utah.— Cole 
».  Utah  Sugar  Co.,  35  Utah  148,  158, 
99  Pac.  681.  W.  Va.— Pennsylvania  R. 
Co.  v.  Rogers,  52  W.  Va.  450,  465,  44 
S.  E.  300,  62  L.  R.  A.  178. 

91.  OkJa — Phoenix    Bridge    Co.    v. 


Street,  9  Okla.  422,  60  Pac.  221.  Tex. 
Insurance  Co.  of  N.  A.  v.  Friedman 
Bros.,  74  Tex.  56,  11  S.  W.  1046;  Gil- 
bert Book  Co.  v.  Pye,  43  Tex.  Civ.  App. 
183,  95  S.  W.  8.  Utah.— Cole  v.  Utah 
Sugar  Co.,  35  Utah  148,  158,  99  Pac. 
681. 

Failure  of  the  writ  to  specify  the 
date  on  which  the  garnishee  is  required 
to  answer.  Gilbert  Book  Co.  v.  Pye, 
43  Tex.  'Civ.  App.  183,  95  S.  W.  8. 

That  he  is  summoned  to  appear  after 
the  time  named  in  the  statute.  Elder 
v.  Hasche,  67  Wis.  653,  31  N.  W.  57. 

92.  Conn. — Raymond  v.  Rockland 
Co.,  40  Conn.  401.  Mo.— Fletcher  v. 
Wear.  81  Mo.  524;  Connor  v.  Pope,  18 
Mo.  App.  86.  Utah.— Cole  v.  Utah 
Sugar  Co.,  35  Utah  148,  158,  99  Pac. 
681. 

He  does  not,  1>y  appearing  and  an- 
swering and  paying  his  indebtedness 
into  court  waive  the  objection  that  the 
service,  as  shown  by  the  return,  was 
insufficient  to  give  the  court  jurisdic- 
tion over  the  res.  Gates  v.  Tusten,  89 
Mo.  13,  14  S.  W.  827.  See  also  Insur- 
ance Co.  of  N.  A.  v.  Fri'edman  Bros., 
74  Tex.  56,  11  S.  W.  1046. 

93.  See  supra,  VIII,  B,  2. 

94.  Smith  v.  Conrad,  23  Ore.  206,  31 
Pac.  398. 

He  may  waive  objections  going  mere- 
ly to  the  time  and  manner  of  such 
service.  Altona  v.  Dabney,  37  Ore.  334, 
62  Pac.  521. 

95.  Edgerly  v.  Hale,  71  N.  H.  138, 
51  Atl.  679;  Shelters  v.  Boudreau,  66 
N.  H.  576,  32  Atl.  151;  Nelson  v.  San- 
born, 64  N.  H.  310,  9  Atl.  721. 

Proceedings  subsequent  to  the  gar- 
nishment, instituted  for  the  purpose  of 
ascertaining  the  truth  or  falsity  of  the 
garnishee's  certificate,  are  personal  to 
him,  and  he  may  waive  service  thereof 
by  personal  appearance.  Altona  v.  Dab- 
ney, 37  Ore.  334,  62  Pac.  521. 
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that  by  appearing  and  answering  the  garnishee  confers  jurisdiction 
over  his  person  in  so  far  as  his  own  rights  are  concerned,8"  even 
though  he  is  not  served  with  process,97  or  though  the  process98  or  the 
service  thereof,89  is  defective.  In  so  far  as  his  own  rights  are  con- 
cerned, he  may  waive  defects  in  the  affidavit  for  garnishment1  or 
objection  to  the  venue2  or  to  the  manner  of  service  of  an  order  requir- 
ing him  to  appear  for  examination.3 

Objections  going  to  the  form  and  sufficiency  of  the  answer  as  a 
matter  of  pleading,4  or  because  it  is  not  verified,6  or  that  it  raises 


96.  HI.— Hurford  v.  Shafton,  151  111. 
App.  257.  Ind. — Alberts  v.  Baker,  21 
Ind.  App.  373.,  52  N.  E.  469.  Neb.— Pet- 
erson v.  Kingman,  59  Neb.  667,  81  N. 
W.  847.  Ore. — Barr  v.  Warner,  38  Ore. 
109,  62  Pae.  899.  Utah.— Bristol  v. 
Brent,  38  Utah  58,  110  Pae.  356. 

"If  the  court  has  jurisdiction  over 
the  defendant,  and  the  garnishee  wishes 
to  question  the  jurisdiction  over  him- 
self, he  must  do  so  in  limine;  for  if  he 
answers,  and  judgment  is  rendered 
against  him,  he  will  be  bound  thereby, 
even  on  an  appeal;  and  for  much 
stronger  reasons,  when  he  attacks  the 
judgment  collaterally."  Earl  v.  Math- 
eney,  60  Ind.  202. 

97.  Ala. — Stephens  v.  Cox,  124  Ala. 
448,  26  So.  981.  Miss. — Roy  v.  Heard 
&  Simmons,  38  Miss.  544.  Mo. — Marx 
V.  Hart,  166  Mo.  503,  66  S.  W.  260,  89 
Am.  St.  Rep.  715;  Fletcher  v.  Wear,  SI 
Mo.  524;  Potter  v.  Whitten,  161  Mo. 
App.  118,  142  S.  W.  453.  Okla.— Phoe- 
nix Bridge  Co.  v.  Street,  9  Okla.  422, 
60  Atl.  221. 

Where  the  return  of  service  is  set 
aside  on  a  showing  that  the  writ  was 
not  served,  the  writ  will  not  bind  the 
garnishee  on  liabilities  not  in  exist- 
ence when  he  appeared  and  answered, 
though  the  suit  will  not  be  defeated  for 
want  of  jurisdiction.  Stephens  v.  Cox, 
124  Ala.,  448,  26  So.  981. 

In  garnishment  on  a  judgment,  he 
may  waive  the  written  notice  of  gar- 
nishment required  by  the  statute.  Rail- 
way Co.  v.  Brooks,  90  Tenn.  161,  16  S. 
W.  77,  25  Am.  St.  Eep.  673. 

The  burden  of  showing  a  waiver  is  on 
the  garnishing  creditor.  Railway  Co. 
v.  Brooks,  90  Tenn.  161,  16  ®.  W.  77, 
25  Am.  St.  Rep.  673. 

98.  V.  S — Wile  v.  Cohn,  63  Fed. 
759,  affirmed,  70  Fed.  138,  17  C.  C.  A.  25. 
Ala. — Merrill  v.  Vaughan,  118  Ala.  438, 
24  So.  580;  Betancourt  v.  Eberlin,  71 
Ala.  461.  Ind. — Williams  v.  Hitzie,  83 
Ind.  303.    la, — Union  County  Inv.  Co. 
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v.  Messix,  152  Iowa  412,  132  N.  W. 
823;  Gilmore  &  Ruhl  v.  Cohn,  102  Iowa 
254,  71  N.  W.  244;  Houston  v.  Waleott 
&  Co.,  1  Iowa  86.  Mich. — Wellover  v. 
Soule,  30  Mich.  481.  Term.— Hearn  v. 
Oruteher,  4  Yerg.  461.  Tex — Freeman 
v.  Miller,  51  Tex.  443. 

99.  Ala.— Reynolds  v.  Collins,  78  Ala. 
94.  Fla.— Mercer  v.  Booby,  6  Pla.  723. 
Ga.— Dooly  v.  Miles,  101  Ga.  797,  29 
S.  E.  118;  Cranford  v.  Dunson,  1  Ga. 
App.  319,  57  S.  E.  1057.  Ind.— Balti- 
more, O.  &  C.  R.  Co.  v.  Taylor,  81  Ind. 
24.  Me. — Harris  v.  Somerset  &  K.  E. 
Co.,  47  Me.  298.  Minn.— Jordan  v. 
Jordan,  109  Minn.  299,  123  N.  W.  825. 
Mo. — Western  Stoneware  Co.  v.  Pike 
County  Mineral  Springs  Co.,  172  Mo. 
App.  696,  155  .S.  W.  1083;.  Dodge  ft 
Knapp,  112  Mo.  App.  513,  87  S.  W.  47. 
Pa. — Lorenz's  Admr's.  1>,  King,  38  Pa. 
93.  Utah.— Cole  v.  Utah  Sugar  Co.,  3o 
Utah  148,  158,  99  Pae.  681. 

A  claimant  who  has  given  bond  to 
dissolve  the  garnishment  cannot  object 
to  the  sufficiency  of  the  service  on  a 
garnishee  who  has  appeared  and  an- 
swered on  the  merits  admitting  indebt- 
edness. Cranford  v.  Dunson  &  Bros 
Co.,  1  Ga.  App.  319,  57  S.  E.  1057. 

1.  Aultman,  Miller  &  Co.  v.  Mark- 
ley,  61  Minn.  404,  63  N.  W.  1078. 

2.  Western  Stoneware  Co.  v.  Pik» 
County  Mineral  Springs  Co.,  172  Mo. 
App.  696,  155  S.  W.  1083. 

3.  That  the  order  is  served  on  his 
attorney  instead  of  on  him  personally 
is  waived  by  voluntary  appearance. 
Carter,  Rice  &  Co.  v.  Koshland,  12  Ore. 
492,   8  Pae.  556. 

4.  Illinois  Cent.  R.  Co.  v.  Cobib,  48 
111.  402;  Green  v.  Johnson,  151  111.  App. 
63. 

5.  Is  Waived  by  joining  issue  upon 
the  answer  without  objection.  First 
Nat.  Bank  v.  Huff,  29  Okla.  547,  lis 
Pae.  582;  Brooks  v.  Fields,  25  Okla.  4J7, 
106  Pae.  828. 

An  objection  that  the  trustee's  sup- 
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issues  that  cannot  properly  be  tried  in  the  proceeding,6  or  that  it  was 
not  filed  within  the  time  prescribed  by  the  statute,7  and  irregularities 
of  procedure  in  determining  the  rights  of  claimants,8  formal  defects 
in  the  affidavit,9  or  bond,10  the  failure  of  the  plaintiff  to  appear  at  the 
time  and  place  fixed  for  the  examination  of  the  garnishee,11  non- 
jurisdictional  defects  in  the  attachment  proceedings,12  and  the  objection 
that  no  judgment  has  been  rendered  against  the  principal  defendant,13 
or  objections  going  to  the  right  of  the  defendant  to  move  for  the  dis- 
charge of  the  garnishee,14  are  all  waived  if  not  taken  at  the  proper 
time.  The  objection  that  the  action  is  not  one  in  which  garnishment 
may  be  resorted  to  under  the  statute  goes  to  the  jurisdiction,  and 
hence  cannot  be  waived  by  the  defendant.15 


plemental  answer  is  not  upon  oath  must 
be  taken  at  the  hearing,  and  is  waived 
when  first  raised  on  exceptions.  But- 
ler v.  Butler,  162  Mass.  524,  39  N.  E. 
182. 

6.  Where  the  rule  to  traverse  is  not 
excepted  to,  and  a  trial  of  such  issues 
is  had  without  objection.  Bice  Stix 
Dry  Goods  Co.  v.  Saunders,  ISO  La. 
627,  58  So.  413;  Liminet  v.  Fourchy,  51 
La.  Ann.  1299,  26  So.  87;  Carter  Bros. 
&  Co.  v.  Galloway  &  Burns,  36  La.  Ann. 
730. 

7.  Southern  Lumber  &  Mfg.  Co.  v. 
Mallett,  101  Miss.  135,  57  So.  548; 
Mitchell  v.  Mead,  92  Miss.  596,  46  So. 
58. 

8.  fConroy  v.  Ferree,  68  Minn.  325, 
71  N.  W.  383. 

Joining  issue  on  a  claim  waives  the 
objection  that  it  was  improperly  or  im- 
providently  filed.  Canty  v.  Wood 
(Miss.),   38   So.    315. 

That  a  claim  in  garnishment  proceed- 
ings in  the  justice's  court  was  made 
orally,  instead  of  in  writing  and  under 


oath  as  required  by  the  statute,  is 
waived  where  an  issue  is  made  up  with- 
out objection.  First  Nat.  Bank  v.  Fain 
Grocery  Co.,  87  Miss.  503,  40  So.  6. 

9.  Mahon  &  Robinson  v.  Fansett, 
17  N.  D.  104,  115  N.  W.  79. 

By  answering  and  submitting  to  the 
jurisdiction,  and  cannot  be  first  raised 
on  appeal  from  the  judgment  against 
the  garnishee.  Stevens  v.  Dillman,  86 
111.  233. 

10.  Logan  v.  Goodwin,  104  Fed.  490, 
43   C.   C.  A.   658. 

11.  Caldwell  Banking  &  Trust  Co. 
v.  Porter,  52  Ore.  318,  95  Pac.  1,  97 
Pac.  541. 

12.  Sehmjtt  v.  Devine,  164  111.  537, 
45  N.  E.  974. 

13.  Mahon  &  Bo'binson  v.  Fansett, 
17  N.  D.  104,  115  N.  W.  79. 

14.  Murphree  v.  City  of  Mobile,  108 
Ala.   663,   18   So.   740. 

15.  By  giving  bond  to  discharge  the 
attachment.  Macurda  v.  Globe  News- 
paper Co.,  165  Fed.  104. 


GAS —  See  Injuries  to  Persons ;  Negligence ;  Public  Service  Corpora- 
tions. 

GENERAL  ASSUMPSIT.  —  See  Assumpsit. 

GENERAL  AVERAGE.  — See  Admiralty;  Ships  and  Shipping. 

GENERAL  DEMURRER.  —  See  Demurrer;  Equity  Jurisdiction  and 

Procedure. 

GENERAL  DENIAL.  —  See  Assumpsit.  Vol.  3,  pp.  187,  212;  Bills  and 
Answers,  Vol.  4,  p.  163;  Denials.     See  also  other 
particular  titles. 

GENERAL  ISSUE.  — See  Assumpsit,  Vol.  3,  pp.  187,  212;  Denials. 

See  also  other  particular  titles. 
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I.  REMEDIES,  602 

A.  By  Donor  or  His  Representatives,  602 

B.  By  Donee  or  His  Representatives,  603 

II.  PLEADING  AND  PROOF,  603 

HI.     QUESTIONS  OF  LAW  AND  FACT,  604 
IV.    INSTRUCTIONS,  605 

I.  REMEDIES.  —  A.  By  Donor  or  His  Representatives.  —  If 
the  gift  has  not  been  effectuated  the  donor  may  replevy  the  property1 
or  sue  in  trover2  or  assumpsit3  for  its  value,  or  where  the  gift  is  of 
money,  he  may  maintain  a  suit  in  equity  to  follow  and  recover  the 
same.4  Where  the  conditions  upon  which  the  gift  is  made  have  not 
been  fulfilled,  an  action  may  be  brought  to  revoke  it.5  It  has  been 
held  that  after  the  death  of  the  donor  a  suit  in  equity  to  set  aside 
the  gift  should  be  brought  in  the  name  of  the  heirs,6  and  not  the 


1.  Sparling  v.  Smeltzer,  133  Mich. 
454,  95  N.  W.  571. 

2.  Stroup  v.  Bridger,  124  Iowa  401, 
100  N.  W.  113. 

Or  his  personal  representative,  upon 
lis  death,  may  sue.  Mich. — Harris  v. 
Cable,  113  Mich.  192,  71  N.  W.  531. 
N.  C. — Briekhouse  v.  Brickhouse,  33  N. 
■C.  404;  Fairly  v.  McLean,  33  N.  C.  158. 
Pa. — Flanigan  v.  Flanigan,  115  Pa.  233, 
9  Atl.  157. 

Where  promissory  note  is  the  subject 
of  the  attempted  gift.  Brickhouse  v. 
Brickhouse,   33   N".    C.   404. 

Bond. — Fairly  v.  McLean,  33  N.  C. 
158. 

3.  Scott  v.  Beed,  153  Pa.  14,  25 
Atl.  604,  promissory  notes  the  subject 
of  gift. 

_  Money  given  in  contemplation  of  mar- 
riage is  recoverable  in  assumpsit,  upon 
failure  by  the  donee  to  fulfill  the  con- 
dition. "Williamson  v.  Johnson,  12  Ky. 
L.  Rep.  295. 

4.  Ford  v.  Hennessy,  70  Mo.  580; 
Jacob'  v.  Klein,  3  Quebec  Pr.  (Can.) 
519. 

It  is  not  necessary  to  make  a  donee 
a   party   who    has   transferred   all    his 
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interest  to  a  co-donee.    Jacob  v.  Klein, 
3  Quebec  Pr.   (Can.)   519. 

In  Ford  v.  Hennessy,  70  Mo.  580, 
money  was  given  to  a  priest,  who  gave 
it  to  an  archbishop  and  he  in  turn 
gave  it  to  the  donee,  a  convent.  It 
was  held  that  the  archbishop  was  not 
a  proper  party  to  a  bill  in  equity  to 
recover  the  money,  he  having  no  in- 
terest in  the  subject-matter  of  the 
suit. 

5.  Thibodeaux  v.  Comeau,  30  La. 
Ann.    1119. 

Equity  will  set  aside  a  gift  obtained 
through  fraud.  Petty  v.  Webb,  6  B. 
Mon.  (Ky.)  468. 

6.  Petty  v.  Webb,  6  B.  Mon.  (Ky.) 
468;  Benton  w.  Pope,  5  Humph.  (Tenn.) 
392. 

In  Brittain  v.  Biehardson,  3  Bob. 
(La.)  78,  it  was  said,  when  donations 
mortis  causa  or  inter  vivos,  are  clothed 
with  all  the  forms  required  by  law  to 
give  them  validity,  none  but  forced 
heirs  can  sue  for  their  reduction,  if 
they  exceed  the  disposable  portion;  hut 
it  is  otherwise  where  they  are  null 
for  want  of  such  formalities,  the 
legitimate    heirs    of   the    deceased,    or 
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executor7  or  the  administrator,8  and  if  these  latter  institute  the  suit 
the  heirs  must  be  joined.0 

B.  By  Donee  or  His  Eepresentatives.  —  An  action  to  recover  a 
gift  may  be  maintained  by  the  donee,10  or  after  his  death  by  his  rep- 
resentatives.11 Or  the  donee  may  sue  in  tort  for  its  conversion.12 
One  claiming  property  as  a  gift  causa  mortis  must  pursue  his  remedy 
at  law,  if  he  has  one.13  Where  the  subject-matter  of  the  gift  has  been 
delivered  to  one  person  under  a  promise  by  him  to  deliver  it  to  the 
donee  the  latter  may  sue  on  the  promise.14 

II.  PLEADING  AND  PROOF.  —  Where  a  gift  is  relied  upon  in 
an  action  at  law  a  general  allegation  of  gift  is  all  that  is  required,15 
though  such  an  averment  is  hardly  sufficient  in  equity.16  The  plead- 
ing must  set  out  a  gift  in  praesenii,™  but  need  not  allege  it  to  be  evi- 
denced by  a  writing.18  And  where  a  writing  is  set  out  the  validity 
of  a  gift  may  be  contested  without  a  sworn  denial  of  the  execution  of 
the  instrument.19  Under  a  general  denial  of  plaintiff's  title  a  gift  to 
defendant  may  be  proved.20 


other  representatives  of  the  estate, 
having  as  well  as  the  forced  heirs  an 
action  to  have  them  annulled. 

A  wife  taken  by  the  donor  subse- 
quent to  the  gift  may  on  his  death 
maintain  a  bill  to  set  the  donation 
aside.  Petty  v.  Webb,  6  B.  Mon.  (Ky.) 
468. 

7.  Hart  v.  Boni,  6  La.  97. 

8.  Thibodeaux  v.  Comeau,  30  La. 
Ann.  1119. 

9.  Thibodeaux  v.  Comeau,  30  La. 
Ann.  1119;  Hart  v.  Boni,  6  La.  97. 

10.  Seollard  v.  Brooks,  170  Mass. 
445,  49  N.  E.  741. 

Action  of  Detinue. — Nelson  v.  Iver- 
son,  24  Ala.  9,  60  Am.  Dec.  442;  Anglin 
v.  Bottom,  3  Gratt.  (Va.)  1. 

11.  Foss  v.  Lowell  Five  Cent  Sav. 
Bk.,  Ill  Mass.  285. 

So  in  Foss  v.  Lowell  Five  Cent 
Sav.  Bk.,  Ill  Mass.  285,  it  was 
held  that  a  daughter  who  was 
the  donee  of  her  mother's  bank  savings 
could  sue  to  recover  the  same  in  the 
name  of  the  deceased's  administrator 
without  his  assent.  Had  the  bank  ex- 
pressly promised  to  pay  her  the  amount 
she  might  have  sued  it  in  her  own 
name. 

12.  Seollard  v.  Brooks,  170  Mass. 
445,  49  N.  E.  741. 

13.  A  husband  claiming  a  note  as  a 
gift  causa  mortis  from  his  deceased 
We  must  pursue  his  remedy  at  law 
and  not  in  equity.     He   must   procure 

a  au>P0illtment  of  an  administrator 
aid  then  if  necessary  institute  his  suit 


at  law.     Meyer  <o.  Shaney,  1  Ohio  Dec. 
(Reprint)   98. 

14.  Miller  v.  Billingsley,  41  Ind.  489. 

15.  Bedell  v.  Carll  &  Scudder,  33  N. 
Y.  581. 

Under  such  averment  it  is  proper 
to  show  whether  the  gift  is  one  inter 
vivos  or  causa  mortis.  Bedell  v.  Oarll 
&  Scudder,  33   N.  Y.  581. 

16.  Walter  v.  Hodge,  1  Wils.  Ch. 
445,  37  Eng.  Reprint  190. 

17.  Burris  v.  Landers,  114  Cal.  310, 
46   Pac.    162. 

An  averment  that  "in  consideration 
of  long  continued  services  of  plaintiff 
to  said  Michael  Landers,  etc  .  .  . 
the  said  Michael  Landers  made  a  parol 
gift  in  relation  and  in  respect  to  said 
lot  of  land  .  .  .  whereby  the  said 
Landers  promised  and  agreed  .  .  . 
that  he  .  .  .  would  .  .  .  make  a  good 
and  sufficient  deed  to  this  plaintiff," 
etc.,  states  merely  a  promise  to  make 
a  gift.  Burris  v.  Landers,  114  Cal.  310, 
46   Pac.    162. 

18.  Hill  v.  Escort,  38  Tex.  Civ.  App. 
487,  86   S.  W.  367. 

19.  Cowen  v.  First  Nat.  Bank,  94 
Tex.  547,  63  S.  W.  532,  64  S.  W.  778. 

20.  Where  a  bill  by  a  testamentary 
trustee  to  recover  a  bank  book  as  an 
asset  of  the  estate  proceeds  on  the 
theory  that  the  book  was  the  property 
of  the  decedent  and  the  answer  is  a 
general  denial,  defendant  may  show 
that  decedent  delivered  the  bank  book 
to  defendant's  intestate  with  the  in- 
tention of  giving  it  to  her,  and  a  find- 
ing to  that  effect  is  supported  by  the 
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Variance.  —  The  pleading  as  to  a  gift  should  conform  to  the  proof.21 
But  where  a  particular  sort  of  gift  is  alleged  an  amendment  may  be 
permitted  to  conform  to  proof  of  a  different  kind  of  gift.22 

III.  QUESTIONS  OP  LAW  AND  PACT.  — Where  any  of  the 
material  facts  are  in  dispute  it  is  the  province  of  the  jury  to  determine 
whether  a  gift  has  been  proved,23  and,  except  perhaps  in  the  case  of 
an  alleged  parol  gift  of  land,24  the  matter  should  be  submitted  to  them 
when  there  is  any  evidence  of  the  gift  beyond  a  mere  scintilla.25 
Otherwise,  however,  the  question  is  one  for  the  court;26  and  whether 
there  is  sufficient  evidence  to  submit  the  question  of  gift  to  the  jury, 
is  for  the  court  to  determine.27  If  the  facts  are  undisputed  the  court 
must  direct  the  verdict.28    It  is  for  the  jury  to  determine  upon  con- 


pleadings.       Marra     v.     Bigelow,     180 
Mass.  48,  61  N.  E.  275. 

21.  A  plea  of  a  gift  of  a  note  is 
not  supported  by  evidence  of  a  writ- 
ten assignment  of  the  note  "for  value 
received,"  and  directions  to  another  to 
deliver  it  to  the  defendant.  Hall  v. 
Knappenberger,  97  Mo.  509,  11  S.  W. 
239,  10  Am.  St.  Rep.  337. 

Evidence  of  a  gift  inter  vivos  may 
not  be  introduced  under  an  averment 
of  a  gift  causa  mortis.  Walter  v.  Hodge, 
1   Wils.   Ch.  445,  37   Eng.  Reprint  190. 

22.  Stroup  v.  Bridges,  124  Iowa  401, 
100  N.  W.  113. 

Where  a  gift  inter  vivos  is  set  out 
in  the  complaint  and  evidence  is  intro- 
duced, without  objection  showing  a  gift 
causa  mortis,  an  amendment  of  the 
complaint  to  conform  to  the  proofs 
will  be  allowed.  Walsh  v.  Bowery 
Sav.  Bank,  7  N.  Y.  Supp.  97,  26  N.  Y. 
St.  95. 

23.  IT.  S. — Pitzpatrick  v.  Graham, 
122  Fed.  401,  58  C.  C.  A.  619.  Cal. 
Helm  v.  Martin,  59  Cal.  57.  Mass. — Bus- 
well  v.  Fuller,  161  Mass.  220,  36  N.  E. 
753.  N.  Y.— Trow  v.  Shannon,  78  N.  Y. 
446.  N.  C— Vann  v.  Edwards,  135  N.  C. 
661,  47  S.  E.  784,  67  L.  R.  A.  461.  Pa. 
Flanigan  v.  Flanigan,  115  Pa.  233,  9  Atl. 
157;  Swab  v.  Miller,  7  Pa.  Cas.  23. 
S.  C— Caldwell  v.  Wilson,  2  Spears  63. 

Whether  certain  declarations  of  the 
donor  prove  a  gift  is  a  question  for 
the  jury  and  the  court  ought  not  to 
instruct  the  jury  that  such  declarations 
were  insufficient  for  that  purpose. 
Sprouse  v.  Littlejohn,  22  S.  C.  358. 

Whether  a  son  was  to  pay  a  full 
consideration  for  a  deed  of  land  or  was 
to  have  it  in  part  as  a  gift  is  a  ques- 
tion for  the  jury.  Horn  v.  Buck,  5  Pa. 
Super.  480. 
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.  24.     See  Miller  v.  Hartle,  53  Pa.  108; 
Burns  v.  Sutherland,  7  Pa.  103. 

The  question  in  such  cases  is  not  as 
to  the  credibility  of  witnesses  but  as 
to  tho  character  of  the  proof.  It  must 
conform  to  certain  requirements,  and  if 
it  does  not  it  will  not  suffice  to  create 
title  to  land  by  parol  gift.  And 
where  the  evidence  in  such  cases  is 
not  direct,  positive,  and  unambiguous 
it  should  be  taken  from  the  jury  by  a 
binding  instruction.  Erie  &  W.  V.  E. 
Co.  v.  Knowles,  117  Pa.  77,  11  Atl. 
250. 

25.  Nelson  v.  Iverson,  24  Ala.  9, 
60  Am.  Dee.  442;  Scollard  v.  Brooks, 
170  Mass.  445,  49  N.  E.  741. 

Where  plaintiff  claimed  property  in 
notes  as  a  gift  from  her  deceased 
brother  and  proved  her  possession  of 
them  immediately  after  his  death,  with 
evidence  of  acts  and  declarations  of 
the  deceased  in  his  lifetime  and  other 
circumstances  appropriate  to  a  gift  of 
them,  it  was  error  to  refuse  to  submit 
the  question  of  fact  to  the  jury 
Jacques  v.  Fourthman,  137  Pa.  428,  20 
Atl.  802. 

26.  Teal  v.  Sevier,  26  Tex.  516. 

27.  In  Miller  v.  Hartle,  53  Pa.  108, 
it  was  said:  "It  must  be  borne  in 
mind  that  it  is  for  the  court  to  say 
whether  the  evidence  is  sufficient  to 
raise  an  equity  in  the  party  claiming 
the  execution  of  a  parol  gift,  and  for 
the  jury  to  say  whether  or  not  the 
testimony  is  true  if  it  be  thought 
sufficient  by  the  court." 

28.  Mich.— Oldenberg  v.  Miller,  82 
Mich.  650,  46  N.  W.  1041.  N.  Y.— Por- 
ter v.  Gardner,  60  Hun  571,  15  N.  Y. 
Supp.  398.  Pa.— Scott  v.  Reed,  153  Pa. 
14,  25  Atl.  604. 
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Hiding  evidence,  whether  there  was  a  delivery  of  the  property  ;29  what 
was  the  intention  of  the- parties;30  whether  there  was  undue  influence31 
or  fraud32  in  the  making  of  the  gift.  In  the  absence  of  evidence  to 
show  that  the  gift  exceeded  the  donor's  disposable  portion  of  an  estate, 
the  question  as  to  whether  it  did,  or  not,  cannot  be  submitted  to  the 
jury.33 

IV.  INSTRUCTIONS.54  —  The  court  must  instruct  the  jury  as  to 
what  the  law  requires  to  constitute  a  valid  parol  gift,35  but  should  re- 
frain from  expressing  an  opinion  as  to  whether  the  evidence  proves 
such  gift,36  or  as  to  the  degree  of  weight  or  credit  to  be  given  the 
donor's  declarations  of  intention  to  make  the  alleged  gift.37 


29.  Md.— Isaac  v.  Williams,  3  Gill 
278.  Mich.— Harris  v.  Cable,  113  Mich 
192,  71  N.  W.  531.  N.  Y.— Smith  v. 
Siblich,  12  N.  Y.  Supp.  905,  35  N.  Y. 
St.  682.  Tex.— Gilkey  v.  Peeler,  22  Tex. 
663. 

30.  Cal.— Ruiz  v.  Dow,  113  Cal.  490, 
45  Pac.  867.  la.— Stroup  v.  Bridger,  124 
Iowa  401,  100  N.  W.  113.  Ky.— Jones 
*.  Jones,  102  Ky.  450,  43  S.  W.  412; 
Hartman's  Admr.  v.  Hartman,  15  Ky. 
L.  Rep.  368.  Mich. — Casserly  v.  Casser- 
ly,  123  Mich.  44,  81  N.  W.  930.  N.  H. 
French  v.  Smith,  58  N.  H.  323.  Pa. 
Hawn  r.  Stoler,  22  Pa.  Super.  307. 
S.  C— Martin  .v.  Jennings,  52  S.  C.  371, 
29  S.  E.  807.  Vt— Frost  v.  Frost's 
Admr.,  33  Vt.  639. 

In  Frost  v.  Frost 's  Admr.,  33  Vt.  639, 
the  intestate  promised  the  plaintiff  a  cer- 
tain sum  of  money  a  year  during  the 
time  she  should  live  with  him  and 
keep  his  house,  the  consideration  for 
the  promise  was  partly  the  services  she 
rendered  and  partly  a  desire  to  make 
tor  a  gift.  It  was  left  for  the  jury 
to  determine  what  portion  .  of  the  sum 
was  for  services  and  what  part  was  a 
mere  gratuity. 


SI.  Osthaus  ®.  McAndrew,  5  Pa.  Cas. 
344. 

32.  Ellis  v.  Mathews,  19  Tex.  390, 
70   Am.   Dec.   353. 

33.  Ala. — Nelson  v.  Iverson,  19  Ala. 
95  N.  Y. — Porter  v.  Gardner,  60  Hun 
571,  15  N.  Y.  Supp.  398;  McMurray  v. 
Ennis,  12  N.  Y.  Supp.  904,  36  N.  Y. 
St.  93.  Pa. — Scott  v.  Eeed,  153  Pa.  14, 
25  Atl.  604.  Tex. — Teal  v.  Sevier,  26 
Tex.  516. 

'In. 


title, 


34.  See    generally  the 
structions." 

35.  Eespass  *».  Young,  11  Ga.  114. 
But  see  Burns  v.  Sutherland,  7  Pa. 
103. 

36.  Bespass   v.   Young,   11    Ga.    114. 

37.  In  Jones  v.  Jones,  102  Ky.  450, 
43  S.  W.  412,  the  court  instructed  the 
jury  that  the  mere  declarations  of  the 
donor  of  her  purpose  to  give  plaintiff 
her  property  would  not  vest  him  with 
any  right  or  interest  in  the  notes  unless 
they  believed  from  the  evidence  that 
the  decedent  delivered  the  notes  to  the 
plaintiff  for  the  purpose  and  with  the 
intention  of  giving  them  to  him.  This 
was   held  erroneous. 


GIST  OP  ACTION.  — See  Cause  of  Action;  Declaration  and  Com- 
plaint; Indictment  and  Information;  Suits  and  Actions. 


GOOD  WILL.—  See  Partnership;  Restraint  of  Trade;  Trade-Marks 
and  Trade  Names. 
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Abatement,  Pleas  of,  1  Standard 

Proc.  31; 
Arrest  of  Judgment,   2  Standard 

Proc.  1022; 


CROSS-REFERENCES: 

Indictment  and  Information; 
Juries  and  Jurors 


As  to  matters  of  evidence  pertaining  to  grand  juries,  see  the  Ency- 
clopaedia of  Evidence,  under  appropriate  titles,  and  the  references 
in  the  Index  thereto. 

I.  DEFINITION  AND  STATUS.  — A  grand  jury  is  a  body  of 
men,  returned  at  stated  periods  from  the  citizens  of  the  county,  before 
a  court  of  competent  jurisdiction,  and  chosen  by  lot,  and  sworn  to 
inquire  of  crimes  committed  or  triable  in  the  county.1  It  is  a  part 
of  the  court  by  which  it  is  convened.2 

The  power  to  call  grand  juries,  although  recognized  by  statutes  in 
various  jurisdictions  exists  independently  of  statute.3 

Definition  of  Panel.  —  The  panel  is  a  schedule  containing  the  names 
of  persons  whom  the  sheriff  returns  to  serve  as  jurors.4 

II.  SELECTION  OF  JURORS.  —  A.  Strictness  in  Compliance 
With  Statutes.  —  The  general  rule  is  that  the  statutes  regulating  the 
selection  of  grand  juries  are  directory  merely  and  that  substantial  eom- 


1.  N.  Y.  Code  Crim.  Proc,  §223. 
"A  grand  jury  is  a  body  of  men, 
sixteen  in  number,  returned  in  pursu- 
ance of  law  from  citizens  of  the  county 
before  a  court  of  competent  jurisdic- 
tion, and  sworn  to  inquire  of  public 
offenses  committed  or  triable  within 
the  county."    Idaho  Rev.  Codes,  §3937. 

The  Minnesota  statutes  contain  a 
similar  definition.  Rev.  Laws,  1905, 
§5261.  See  also  N.  D. — Eev.  Laws, 
1905,  §9797.  Ore. — Lord's  Laws,  §1399. 
S.  D.— C'omp.  Laws,  1910,  §161,  Code 
Civ.    Proc. 

It  is  an  inquest  between  the  govern- 
ment and  its  citizens.  Nixon  v.  State, 
68   Ala.   535. 

2.  In  re  Cannon,  69  Cal.  541,  11  Pac. 
240;  Boone  v.  People,  148  111.  440,  36 
N.  E.  99 

"The  grand  jury  is  a  necessary  con- 
stituent part  of  every  court  having 
general  criminal  jurisdiction,  especially 
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in  jurisdictions  like  ours,  where  crimes 
above  the  grade  of  misdemeanors  can 
only  be  prosecuted  upon  the  present 
ment  of  a  grand  jury. ' '  People  v.  Mc- 
Cauley,  256  111.  504,  100  N.  E.  182. 

Where  the  jurisdiction  of  the  court 
by  which  it  is  summoned  is  transferred 
to  pnother  court  it  must  attend  that 
court  and  return  its  indictments  there. 
Com.  v.  Rich,  14  Gray  (Mass.)  335. 

3.  The  omission  of  the  county  judge 
to  designate  at  what  terms  of  the  ses- 
sions a  grand  or  petit  jury  shall  be  re- 
quired to  attend,  does  not  deprive  the 
court  of  its  authority,  as  such,  to  im- 
panel a  grand  jury  at  any  of  its  terms. 
Cyphers  v.  State,  31  N.  Y.  373. 

4.  Beasley  v.  People,  89  111.  571,  has 
the  following:  "According  to  RogeUt 
is  equivalent  with  'list,  catalogue,  in- 
ventory, schedule,  register,  record. 
Lexicographers  generally  adopt  as  one 
definition    that    given    by   Blackstone, 
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pliance  with  their  terms  will  be  sufficient.6    But  in  some  jurisdictions 
the  statutes  relative  to  the  selection  of  the  grand  juries  must  be  strictly 


viz:  'a  scEedule  containing  the  names 
of  persons  whom  the  sheriff  returns  to 
serve  on  trials.'  " 

5.  See  the  following  cases  in  which 
the  failure  to  strictly  follow  the  statute 
have  been  held  not  to  furnish  valid  ob- 
jections to  the  grand  juries:  U.  S. 
United  States  v.  Greene,  113  Ped.  683. 
Ga. — Kirksey  v.  State,  11  Ga.  App.  142, 
74  S.  E.  902.  la.— State  v.  Heft,  148 
Iowa  617,  127  N.  W.  830;  State  v. 
Carter,  144  Iowa  371,  121  N.  W.  801; 
State  v.  DeBord,  88  Iowa  103,  55  N.  W. 
79;  State  v.  Brandt,  41  Iowa  593;  Shaw 
v.  Orr,  30  Iowa  355;  State  v.  Carney,  20 
Iowa  82;  State  v.  Knight,  19  Iowa  94. 
See  also  State  v.  Beckey,  79  Iowa  368, 
44  N.  W.  679.  Kan. — State  v.  Yordi,  30 
Kan.  221,  2  Pac.  161.  La. — State  v. 
Sturgeon,  127  La.  459,  53  So.  703; 
State  v.  Mitchell,  119  La.  374,  44  So. 
132.  Md.— State  1).  Keating,  85  Md. 
188,  36  Atl.  840;  Downs  v.  State,  78  Md. 
128,  26  Atl.  1005;  State  v.  Glascow,  59 
Md.  209.  But  see  State  v.  Vincent,  91 
Md.  718,  47  Atl.  1036,  52  L.  R.  A.  83. 
Mo.— State  v.  Berry,  179  Mo.  377,  78 
S.  W.  611;  State  V.  Knight,  61  Mo. 
373.  Nev.— State  v.  Williams,  31  Nev. 
m,  102  Pac.  974.  N.  O.— State  v. 
Perry,  122  N.  C.  1018,  29  S.  E.  384; 
State  r.  Martin,  82  N.  C.  672.  Okla. 
Wells  v.  Territory,  14  Okla.  436,  78 
Pac.  124;  Sharpe  v.  United  States,  13 
Okla.  522,  76  Pac.  177;  State  <e.  Pol- 
loch,  5  Okla.  Crim.  26,  113  Pac.  207; 
Hopkins  v.  State,  4  Okla.  Crim.  194, 
108  Pac.  420;  Price  v.  Territory,  1 
Okla.  /Crim.  508,  99  Pac.  157.  Pa. 
Com.  v.  O'Brien,  37  Pa.  Co.  Ct.  376. 
E.  I.— State  v.  Fidler,  23  R.  I.  41,  49 
Atl.  100.  S.  C— State  v.  Powers,  59 
S.  C.  200,  37  S.  E.  690;  State  v.  Smith, 
38  S.  C.  270,  16  S.  E.  997.  Vt.— State 
v.  Champeau,  52  Vt.  313.  Wash.— State 
v.  Krug,  12  Wash.  288,  41  Pac.  126. 
W.  Va.— State  v.  Taylor,  57  W.  Va.  328, 
50  S.  E.  247. 

See  infra,  VI,  C. 

In  Alabama  the  several  statutory  pro- 
visions relating  to  the  drawing  and 
selection  of  grand  jurors  are  expressly 
declared  to  be  merely  directory  (Code, 
1907,  §7256)  and  their  nonobservanee 
BJ  the  officers  charged  with  the  duty 
of  drawing  and  selecting  the  grand 
3urors,  no  fraud,  corruption  or  partial- 


ity being  shown  is  no  ground  for  quash- 
ing the  venire,  before  indictment  found, 
at  the  instance  of  a  person  who  is  in 
custody  under  a  criminal  charge.  Ex 
parte  MoCoy,  64  Ala.  201.  See  also 
Cross  v.  State,  63  Ala.  40;  State  v. 
Williams,   3   Stew.    (Ala.)    454. 

Where  the  law  is  substantially  com- 
plied, with,  and  upright  and  intelli- 
gent men  form  the  grand  jury,  whose 
duty  it  is  to  charge  crime,  not  to  try 
parties  in  the  last  resort,  the  court 
should  not  set  aside  proceedings  by 
such  an  inquest  on  mere  technicalities. 
Roby  v.  State,  74  Ga.  812.  See  also 
Turner  V.  State,  78  Ga.  174. 

In  State  v.  Hassan,  149  Iowa  518, 
526,  128  N.  W.  960,  it  is  said:  "Such 
technical  defects  as  failure  to  name 
the  number  of  grand  jurors  to  be  drawn 
in  the  notice  to  the  board  of  supervis- 
ors; failure  to  serve  notice  on  the 
board;  failure  to  record  the  list  of 
grand  jurors  selected  by  the  board,  and 
in  the  call  of  the  board — will  be  dis- 
regarded as  unsubstantial  and  without 
prejudice." 

In  Hardin  v.  State,  22  Ind.  347,  it 
was  said  that:  "It  is  not  material  in 
what  manner  they  may  have  been  se- 
lected to  serve  as  such,  unless  the  ir- 
regularity of  their  selection  amounts  to 
corruption."  Quoted  in  Long  v.  State, 
46  Ind.  582,  and  Meiers  v.  State,  56 
Ind.  336. 

In  Pickens  v.  State,  115  Ala.  42,  22 
So.  551,  it  was  held  immaterial  that 
the  sheriff  anticipating  that  an  order 
for  summoning  additional  jurors  would 
be  made,  notified  certain  qualified  citi- 
zens that  if  they  were  present  when 
such  order  was  made,  he  would  sum- 
mon them  to  serve  as  grand  jurors, 
and  that  the  grand  jury  as  organized 
did  in  fact  include  some  of  the  citi- 
zens  so  notified. 

"The  judicial  records  of  this  country 
furnish  mortifying  testimony  that  many 
culprits  have  gone  free,  unwhipped  of 
justice  because  of  technical  exceptions 
taken  to  the  grand  jury  who  preferred 
the  indictment.  J.  W.  Head  v.  State, 
44  Miss.  749."  McCoy  v.  State,  101 
Miss.  613,  57  So.  622.  But  an  indict- 
ment may  nevertheless  be  quashed 
where  the  grand  jury  is  selected  and 
organized   in   violation    of   the    statute 
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followed.6  But  it  has  been  held  that  the  statutory  method  of  obtaining 
grand  jurors  is  not  exclusive  of  the  common  law  procedure.7 

Effect  of  Mistake.  —  "While,  generally,  the  provisions  of  the  statute 
for  drawing  and  summoning  jurors  are  directory,  the  grand  jury  is 
illegally  constituted  when  one  whose  name  was  not  drawn  from  the 
boxes  was  summoned  by  mistake,  and  served  by  mistake.8 

B.  By  Whom  Selected.  —  The  selection  is  usually  made  by  jury 
commissioners,9  or  by  other  bodies  or  officers  designated  by  law  to  per- 
form the  duty.10  The  presiding  judge  having  quashed  ex  me.ro  motu 
the  venire  drawn  and  summoned  as  grand  jurors  for  the  term  by  the 


though  such,  statutes  be  directory. 
Shepherd  v.  State,  89  Miss.  147,  42  So. 
544. 

6.  Fla.— See  Young  v.  State,  63  Fla. 
55,  58  So.  188;  Woodward  v.  State, 
33  Fla.  508,  15  So.  252.  Neb.— Barton 
v.  State,  12  Neb.  260,  11  N.  W.  32.3. 
Nev. — State  v.   McNamara,   3   Nev.   71. 

See  Finley  v.  State,  61  Ala.  201,  hold- 
ing the  action  of  the  .court  illegal 
where  it  issued  an  order  for  the  defi- 
ciency in  the  number  of  jurors  to  be 
made  up  from  the  bystanders  when 
the  statute  provided  that  such  defi- 
ciency should  be  supplied  by  the  sheriff 
from  qualified  citizens  of  the  county 
and  hence  not  properly  limited  to  by- 
standers in  the  court  room.  See  also 
Benson  v.  State,  68  Ala.  513;  Couch  v. 
State,  63  Ala.  163;  Cross  v.  State,  63 
Ala.  40. 

Under  a  statute  which  commanded 
that  "the  names  first  drawn  shall  con- 
stitute the  grand  jury,"  the  court,  con- 
trary to  the  policy  of  the  statute,  per- 
emptorily excused  and  discharged  from 
the  array  two  qualified  jurors,  in  the 
order  in  which  they  were  called,  and 
substituted  others  below  them  on  the 
list.  "The  names  first  drawn"  did  not 
enter  into  the  constituion  of  the  grand 
jury,  and  therefore,  "the  grand  jury 
was  not  drawn  and  empaneled  as  pro- 
vided by  law,"  and  was  invalid.  Sharp 
v.  United  States,  138  Fed.  878,  71  O.  C. 
A.  258. 

7.  Imboden  v.  People,  40  Colo.  142, 
90  Pac.  608;  People  v.  MJeCauley,  256 
111.  504,  100'  N.  E.  182. 

8.  State  v.  Paramore,  146  N.  C.  604, 
60  S.  E.  502. 

9.  Ala.— Code,  1907,  §7233.  Ark. 
Dig.  St.,  1904,  §4500.  Ga.— Pen.  Code, 
1895,  §818.  Haw.— Rev.  Laws,  1905, 
§1777.  111.— Hurd's  Bev.  St.,  1909,  p. 
1378,  in  countries  of  over  250,000  inhab- 
itants.     Ky.— St.,     1909,     §2241.      La. 
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Cons.  &  Eev.  Laws,  1904,  p.  973.  Ohio. 
Gen.  Code,  1910,  §11,421.  Tex— Wil- 
son's Crim.  St.,  1906,  §378.  Wis.— St. 
Supp.,  1906,  §2546. 

See  generally  the  title  "Juries  and 
Jurors." 

10.  Cal.— Code  Civ.  Proc,  §204.  Del. 
Laws,  1893,  Amend.,  pp.  803,  804.  Haw. 
Eev.  Laws,  1905,  §1777.  Idaho.— Bev. 
Codes,  §3947.  HI.— Hurd's  Bev.  St., 
1909,  p.  1374;  Empson  v.  State,  78  111. 
248.  Ia.—^State  v.  Carter,  144  Iowa 
371,  121  N.  W.  801,  board  of  supervis- 
ors. Kan.— Gen.  St.,  1909,  §§4596, 
4623.  Me.— Eev.  St.,  1903,  p.  860. 
Mass. — Eev.  Laws,  1902,  c.  176,  §4. 
Minn. — Eev.  Laws,  1909,  Supp.  §4336; 
Eev.  Laws,  1905,  §5264.  Miss.— Code, 
1906,  §2688.  Mo.— Eev.  St.,  1909, 
§7267.  Neb.— Comp.  St.,  1911,  §7238; 
State  'v.  Lauer,  41  Neb.  226,  59  N.  W. 
508.  Nev.— Eev.  Laws,  1912,  §4931. 
N.  0.— Eev.,  1905,  §1957.  Va.— Code, 
1904,  §3976.  W.  Va.— Code,  1906, 
§4527.     Wis.— St.,  1898',  §2527. 

In  Florida  the  county  commissioners. 
Gen.  St.,  1906,  §1570.  In  Young  v. 
State,  63  Fla.  55,  58  So.  188,  it  was 
held  that  while  the  list  should  be  signed 
by  the  chairman  of  the  board  of  county 
commissioners,  the  omission  of  such 
signature  would  not  invalidate  an  in- 
dictment found  by  a  grand  jury  se- 
lected from  such  list. 

In  Maryland,  the  circuit  judges  of 
each  county.  Pub.  Gen.  Laws,  art.  51, 
§7.  See  State  v.  Keating,  85  Md.  188, 
36  Atl.  840,  holding  that  while  it  is 
true  as  held  in  Avirett  v.  State,  76  Md. 
510,  25  Atl.  676,  987  that  the  judge 
cannot  accept  suggestions  of  names  to 
be  placed  on  the  list,  this  rule  does 
not  apply  to  suggestions  from  fellow 
judges.  This  ease  also  holds  that  the 
list  need  not  be  made  by  the  judge  at 
the  time  the  lists  are  submitted  for 
drawing,  but  may  be  prepared  by  him 
in  advance. 
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officers  charged  with  that  duty,  has  no  power  to  originate  and  organize 
another  grand  jury  in  their  stead.11 

Selection  by  Sheriff.  —  If  jury  commissioners  have  not  been  ap- 
pointed,12 or  they  or  the  body  which  properly  should  make  the  selection 
have  failed  to  appoint  the  grand  jury,13  or  the  panel  has  been  set 
aside,14  or  the  jury  lists  have  been  lost  or  destroyed,15  or  a  sufficient 
number  of  jurors  fail  to  appear,16  or  jurors  are  excused,17  the  sheriff 
selects  a  grand  jury. 

C.  Meeting  of  Selecting  Body.  —  The  body  making  the  selection 
must  be  convened  as  a  regular  or  special  meeting  of  such  body.18 
Where  in  drawing  a  grand  jury,  the  ordinary  acts  as  one  of  the  board 
of  jury  commissioners,  his  absence  during  the  drawing  of  the  jury  will 
not  render  it  invalid,  a  majority  of  the  commissioners  being  present 
and  acting.19 

D.  Time  foe  Selection.  —  The  time  for  the  selection  of  grand 
jurors  is  governed  by  the  statutes.20  It  has  been  held  that  statutes 
providing  the  time  to  select  the  persons  to  serve  as  grand  jurors,  are 
directory,21  and  should  the  proper  body  fail  to  make  the  selection  at 


11.  0 'Byrnes  v.  State*,  51  Ala.  25. 

12.  Ark.  Dig.   St.,   1904,    §4526. 

13.  Ala. — Pickens  v.  State,  115  Ala. 
42,  2,2  So.  551;  Hester  v.  State,  103 
Ala.  83,  15  So.  857.  Ark.— Dig.  St., 
1904,  §4526.  Colo. — Imboden  v.  Peo- 
ple, 40  Colo.  142,  90  Pac.  608.  Fla. 
Newton  v.  State,  21  Pla.  53.  Idaho. 
Eev.  Codes,  §3961.  Okla. — Moran  v. 
Territory,  14  Okla.  544,  78  Pae.  111. 
Tex.— Wilson's  Orim.  St.,  1906,   §387. 

In  the  absence  of  statute  there  is 
an  implied  power  in  the  sheriff  to  ap- 
point the  grand  jury  where  the  proper 
body  has  failed  to  do.  Stranghan  v. 
State,  16  Ark.  37. 

14.  Ark.  Dig.  St.,  1904,  §4526; 
Davis  v.  State,  46  Fla.  137,  35  So.  76. 

15.  Ark.  Dig.  St.,  1904,  §4526; 
State  17.  Arthur,  39  Iowa  631. 

Not  Where  Copies  Are  in  Sheriff's 
Hands.— Hudspeth,  v.  State,  50  Ark. 
534,'9  S.  W.  1. 

16.  Ala.— State  v.  Broods,  9  Ala.  9. 
Idaho.— Eev.  Codes,  §3961.  HI.— Surd's 
Eev.  St.,  1909,  p.  1374. 

See  infra,  "VI,  E. 

17.  Ky.  St.,  1909,  §2247;  MeNamara 
»•  Com.,  21  Ky.  L.  Sep.  718,  52  S.  W. 
957.   See  infra,  VI,  H,  and  M. 

18.  "In  Marsh  v.  People,  226  111. 
464,  the  question  was  presented  whether 
an  indictment  found  by  a  grand'  jury 
that  had  not  been  selected  at  a  regular 
or  special  meeting  of  the  county  board 
was  a  valid  indictment,  and  it  was 
held  that  it  was  not."  People  v.  Don- 
aldson, 255  HI.  19,  99  N.  B.  62. 


19.  Eoby  v.  State,  74  Ga.  812. 

20.  Idaho.— Eev.  Codes,  1908,  §2947. 
HI.— Hurd's  Eev.  St.,  1909,  p.  1374.  la, 
Laws,  1911,  p.  11.  Kan. — Gen.  St.,  1909 
§4596.  La.— Const.  &  Eev.  Laws,  1904 
8,  p.  406.  Minn. — Eev.  Laws,  1909 
Supp.  §4336.  Miss.— Code,  1906,  §2688! 
Mo.— Eev.  St.,  1909,  §7267.  Neb.— Eev 
Laws,  1912,  §4931.  S.  C— State  v,  Mai 
loy,  91  S.  C.  429,  74  S.  E.  988. 

"When  the  statute  declares  that  the 
grand  jury  shall  be  drawn  by  the  judge 
in  open  court  at  the  close  of  each  term 
thereof,  it  must  be  construed  to  mean 
a  legal  term  of  the  court,  that  is  to 
say,  a  term  of  the  court  held  in  ac- 
cordance with  the  laws  of  the  land." 
Pinnegan  v.  State,  57  Ga.  427. 

21.  Beeves  v.  State,  29  Pla.  527,  10 
So.  901. 

In  People  v.  Donaldson,  255  111.  19, 
99  N.  E.  62,  the  eourt  said:  "The  Su- 
preme court  of  Nebraska,  in  State  v. 
Lauer,  41  Neb.  226,  59  _N.  W.  508,  holds 
that  the  statute  requiring  the  selection 
of  the  grand  jury  twenty  days  before 
the  sitting  of  the  eourt  is  mandatory 
and  must  be  complied  with,  and  that 
case  is  approved  in  Ellis  v.  State,  81 
Neb.  284,  116  N.  W.  52.  A  similar  rule 
seems  to  have  been  followed  in  Mary- 
land and  Mississippi.  (Clare  v.  State, 
30  Md.  164;  Leathers  V.  State,  26  Miss. 
73.)"  But  the  court  laid  down  the 
Illinois  rule  as  follows:  "In  our  opin- 
ion the  statute  requiring  grand  jur- 
ors to  be  selected  twenty  days  before 
the  first  day  of  the  court  is  merely 
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the  meeting  designated,  that  it  would  be  competent  for  it  to  do  so 
at  a  subsequent  meeting.22 

E.    Number  To  Be  Selected.  —  The  number  to  be  selected  varies 
somewhat  in  different  jurisdictions.23    No  greater  number  should  be 


directory,  and  when  a  grand  jury  other- 
wise legally  constituted,  empaneled  and 
sworn,  returns  a  true  bill  of  indictment 
in  open  court,  it  should  not  be  set  aside 
as  null  and  void  simply  because  the 
grand  jury  finding  the  same  was  not 
selected  twenty  days  before  the  sitting 
of  the  court." 

Drawing  of  jurors  upon  an  order  of 
the  judge  during  vacation  of  the  court 
constitutes  no  legal  ground  of  quashing 
the  indictment  especially  where  it  is 
not  shown  that  any  prejudice  to  the  de- 
fendant resulted  therefrom.  Stock- 
slager  v.  United  States,  116  Fed.  590. 

In  Kelley  v.  State,  53  Ind.  311,  it 
was  contended  by  the  appellant  that 
as  the  act  under  which  the  grand  jury 
was  selected  provided  that  the  per- 
sons so  chosen  "shall  constitute  the 
grand  jury  of  said  county  for  the  next 
ensuing  two  terms  of  the  circuit 
court"  the  persons  chosen  after  the 
commencement  of  the  term  at  which 
the  indictment  was  found  did  not  leg- 
ally constitute  a  grand  jury.  The  court 
denied  a  plea  in  abatement  and  held 
that  the  ensuing  term  of  a  court  does 
not  necessarily  mean  that  the  entire 
term  shall  ensue  the  selection  of  the 
grand  jurors. 

In  State  v.  Durham  Fertilizer  Co.,  Ill 
K.  C.  660,  16  S.  E.  231,  the  court  in 
passing  upon  'this  point  said:  "At 
different  periods  of  the  history  of  the 
state,  the  properly  constituted  author- 
ities of  the  counties  have  been  required 
to  revise  the  jury  lists  at  longer  or 
shorter  intervals  and  at  different  sea- 
sons of  any  given  year.  It  is  proper 
that  every  public  officer  should  obey 
the  law  prescribing  his  official  duties, 
but  it  would  seriously  impede  and  em- 
barrass the  administration  of  justice  if 
every  person  charged  with  a  criminal 
offense  could  impeach  the  action  of  the 
grand  jury  and  avoid  an  arraignment 
upon  an  indictment  upon  no  higher 
ground  than  that  it  had  been  found 
by  a  grand  jury  not  drawn  at  a  given 
season  of  a  year,  or  at  certain  recur- 
ring intervals  fixed  by  statute.  Such 
an  interpretation  of  the  law  would 
lead  to  inconvenience  so  serious  as  to 
preclude  the  idea  that  the  requirement 

Vol.  X 


as  to  the  time  of  drawing  should  be 
construed  more  strictly  than  that  pre- 
scribing the  manner  of  selecting.  When 
it  appears  to  the  court  that  there  were 
or  might  have  been,  corrupt  practices 
growing  out  of,  or  connected  with  a 
departure  from  the  law,  a  different 
rule  very  properly  prevails  with  regard 
to  petit,  if  not  in  reference  to  grand 
juries.  Boyer  v.  Teague,  106  N.  C. 
620.  We  conclude,  that  as  the  law  en- 
joined the  duty  of  revising  the  list  in 
1892,  and  every  fourth  year  thereafter, 
but  did  not,  in  terms,  prohibit  the 
yearly  revision  between  the  passage  of 
the  act  in  1889,  and  Sept.  1892,  a 
challenge  to  a  grand  jury  drawn  in 
the  intervening  years,  or  at  a  time 
other  than  that  prescribed  by  statute, 
should  not  be  sustained,  certainly  where 
it  was  not  made  to  appear  that  the 
departure  from  the  literal  requirements 
of  the  law  actually  led  or  would  nat- 
urally have  given  rise  to  eorrupt  prac- 
tices in  their  selection." 

But  in  Mayfield  v.  State  (Tex. 
Crim.),  151  S.  "W.  303,  the  court  at  the 
November  term  ordered  the  jury  com- 
missioners to  summon  grand  jurors  for 
the  three  succeeding  terms  of  court, 
and  appellant  was  indicted  by  a  grand 
jury  summoned  for  the  second  term 
after  the  order  was  made.  The  court 
said:  "The  questions  presented  on 
this  appeal  are  so  thoroughly  discussed 
in  the  case  of  Woolen  v.  State,  150  S. 
W.  1165,  decided  at  this  term  of  court, 
we  do  not  deem  it  necessary  to  do  so 
again.  There  is  no  authority  in. law 
for  the  court  to  order  a  jury  commis- 
sion to  summon  a  grand  jury  for  any 
other  than  the  next  or  succeeding  term 
of  court.  As  said  in  the  Woolen  Case, 
it  may  be  more  convenient  and  less  ex- 
pensive to  have  a  jury  commission  to 
draw  jurymen  for  several  terms  of 
court,  but  until  the  law  authorizes  or 
sanctions  that  method  we  cannot  do 
eo." 

22.  Reeves  v.  State,  29  Pla.  527,  10 
So.  901;  Finnegan  v.  State,  57  Ga 
427 

23.  See:  Ark.-Dig.  St.,  1904,  §«<">• 
Oal.— Code  Civ.  Proc,  §204.  Del. 
Laws,    1893,    Amend.,    p.    803.     F^ 
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drawn  at  one  time  than  that  required  by  the  statute,24  but  a  slight 
deviation  from  the  statutory  requirement  as  to  the  number  will  not 
constitute  material  error.25 

P.  Authority  To  Pass  Upon  Qualifications.  —  The  body  given 
the  power  to  select  the  grand  jurors  has  the  power  to  pass  upon  the 
qualifications  of  such  jurors,  and  in  the  absence  of  an  illegal  purpose, 
fraud  or  corruption,  in  such  selection,  the  discretionary  power  vested 
in  such  bodies  will  not  be  disturbed.28 

6.  Notice  of  Drawing.  —  In  some  jurisdictions  where  the  number 
is  drawn  from  a  larger  list  it  is  provided  that  such  drawing  shall  be 
made  after  proper  notice.27 

H.  Conduct  of  Drawing.  —  Where  it  is  required  that  the  names 
be  drawn  from  a  selected  list,  such  names  should  be  written  on  separate 
pieces  of  paper  of  the  same  size  and  appearance  and  each  piece  folded 
or  rolled  so  as  to  conceal  the  name  thereon  and  then  the  pieces  of 


Gen.  St.,  1906,  §§1571, 1573.  Haw.— Rev. 
Laws,  1905,  §1779.  Idaho. — Rev.  Codes, 
§§3948,  3952.  111.— Hurd's  Rev.  St., 
1909,  p.  1374.  la.— Laws,  1911,  p.  11. 
Kan.— Gen.  St.,  1909,  §4597.    Ky.— St., 

1909,  §2241.  La. — Const.  &  Rev.  Laws, 
1904,  p.  973.  Md  — Pub.  Gen.  Laws, 
ait.  51,  §10.  Minn. — Rev.  Laws,  1909, 
Siipp.,  §4336.  Miss.— Code,  1906,  §2689. 
Mo.— Kev.  St.,  1909,  §7267.  Nev.— Rev. 
Laws,  1912,   §4931.     Ohio. — Gen.  Code, 

1910,  §11,419.  Tex.— Wilson 's  Crim. 
St.,  1906,  §377.  Va.— Code,  1904,  §3976. 
W.  Va.— Code,  1906,  §4527. 

Apportionment  to  Precincts. — Under 
a  statute  requiring  the  county  auditor 
to  apportion  the  number  of  grand  jurors 
to  be  selected  from  each  election  pre- 
cinct, "as  nearly  as  practicable  in  pro- 
portion to  the  numlber  of  votes  polled 
therein  at  the  last  general  election," 
it  will  not  vitiate  the  panel  that  the 
auditor,  finding  an  even  division  of  the 
total  vote  by  the  right  divisor  would 
not  yield  the  number  of  jurors  required, 
added  enough  to  supply  the  shortage 
to  several  precincts,  indiscriminately, 
it  appearing  that  no  precinct  had  a  less 
number  of  names  apportioned  it  than 
it  was  entitled  to.  State  v.  Edgerton, 
100  Iowa  63,  69  N".  W.  280. 

In  Nebraska  the  county  commission- 
ers must  select  jurors  from  the  sev- 
eral _  precincts  in  the  county  in  pro- 
portion to  the  number  of  persons  there- 
in competent  to  serve  on  grand  and 
petit  juries,  and  if  they  fail  to  do  so 
it  is  good  cause  for  challenge  to  the 
array.  Clark  v.  Saline  County,  9  Neb. 
516,  4  N.  W.  246. 

n  24.  Linehan  v.  State,  113  Ala.  70,  21 
So.  497. 


As  to  drawing  a  greater  number  as 
affecting  the  validity  of  the  indictment, 
see  the  title  "Indictment  and  Informa- 
tion." 

25.  State  v.  Clark,  141  Iowa  297, 
119  N.  W.  719,  in  which  case  seventy- 
three  names  appeared  on  the  list  which 
should  have  contained  seventy-five. 

A  judge,  who  is  directed  and  author- 
ized by  statute  to  appoint  the  grand 
jury  of  his  court,  has  performed  that 
duty  in  a  valid  manner,  where,  instead 
of  designating  thirteen  jurors  in  the 
first  instance,  he  appointed  and  desig- 
nated thirty-seven  good  and  lawful 
men,  from  whom  he  selected  a  grand 
jury  by  lot  in  the  usual  way — the  judge 
afterward  accepting  and  approving  the 
thirteen  jurors  whose  names  were 
drawn.  Harris  v.  State,  100  Tenn.  287, 
45  S.  W.  438;  Turner  v.  State,  89  Tenn, 
547,  15  S.  W.  S38. 

26.  Reeves  v.  Florida,  29  Fla.  527, 
10  So.  901. 

27.  Woodward  v.  State,  33  Fla.  508, 
15  So.  252. 

In  computing  the  time  required  for 
notice  Sunday  is  not  to  be  excluded. 
State  v.  Wheeler,  64  Me.  532. 

Where  the  law  requires  the  judge  to 
give  public  notice  of  the  intended 
drawing,  it  is  not  necessary  that  this 
should  be  published  in  a  newspaper. 
United  State  v.  Reynolds,  1  Utah  319. 

In  State  v.  Yordi,  30  Kan.  221,  2  Pac. 
161,  it  is  held  that  failure  to  give  the 
proper  notice  is  immaterial  if  in  fact 
the  officers  appear  to  witness  the  draw- 
ing. 

In  federal  courts,  notice  of  drawing 
not  required.  United  States  v.  Lewis, 
192  Ted.  633. 
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paper  deposited  in  the  proper  box  or  wheel.28  The  box  or  wheel  must 
be  shaken  or  turned  so  as  to  mix  the  slips  of  paper  as  much  as  pos- 
sible,29 and  then  the  required  number  of  slips  drawn  publicly  or  in 
the  presence  of  certain  designated  officers,30  the  particular  officer 
being  specified  in  the  respective  statutes,  which  vary  in  respect  to 
whether  it  shall  be  done  by  the  clerk,31  sheriff,32   jury  commission- 


28.  Idaho.— Rev.  Codes,  §3950.  Ill 
Hurd's  Eev.  St.,  1909,  p.  1378.  Kan. 
Gen.  St.,  1909,  §4599.  Minn.— Eev. 
Laws,  1905,  §5264.  Miss.— Code,  1906, 
§2694.  Mo.— Eev.  St.,  1909,  §7267. 
Neb.— Oomp.  St.,  1911,  §7240.  N.  Y. 
Code  Crim.  Proc,  §236.  N.  C— Eev., 
1905,  §1969.  Ore.— Lord's  Laws,  §1401. 
Tenn.— Shannon 's  Code,  §5827.  W.  Va. 
Code,  1906,  §4527.  Wyo.— Comp.  St., 
1910,   §6140. 

In  Kentucky,  names  are  written  on 
small  slips  of  paper  and  without  fold- 
ing are  placed  in  a  wheel  which  is  to 
be  then  locked.    Ky.  St.,  1909,  §2241. 

29.  Idaho.— Rev.  Codes,  §3957.  111. 
Hurd's  Eev.  St.,  1909,  p.  1378.  la. 
Code  Supp.,  1907,  §5240.  Ky.— St., 
1909,  §2241.  Kan.— Gen.  St.,  1909, 
§4607.  Neb.— Comp.  St.,,  1911,  §7256. 
Ohio.— Gen.  Code,  1910,  §11,426. 

30.  Fla.— Gen.  St.,  1906,  §1576. 
Idaho.— Eev.  Codes,  §3957.  Ky.— St., 
1909,  §2241.  Miss.— Code,  1906,  §2694. 
N.  Y.— Code  Crim.  Proc,  §236.  Ohio. 
Gen.  Code,  1910,  §11,426.  Ore.— Lord's 
Laws,     §1401.      W.    Va.— Code,     1906, 


The  judge  ordering  the  grand  jury 
need  not  be  present  at  the  drawing. 
Ex  parte  Harlan,  180'  Fed.  119. 

In  a  Georgia  case,  jt  was  held  that 
a  grand  jury  drawn  by  three  of  the 
six  jury  commissioners,  the  ordinary 
and  the  clerk  of  the  superior  court,  was 
not  illegally  drawn.  It  is  immaterial 
whether  the  clerk  is  a  member  of  the 
board  or  not;  if  so,  there  were  five  out 
of  eight  present,  if  not,  four  out  of 
seven  present — in  either  case  a  major- 
ity were  present,  and  the  drawing  was 
lawful.     Stevenson  v.  State,  69  Ga.  68. 

Presence  of  deputy  in  place  of  sheriff 
held  immaterial  where  two  justices  were 
present.  State  v.  Bohan,  19  Kan.  28, 
54. 

Under  Louisiana  Act  No.  135,  1898, 
p.  218,  §4,  the  presence  of  two  or  more 
competent  witnesses  at  a  meeting  of 
the  jury  commissioners  to  select  grand 
jurors  and  to  draw  petit  jurors  is  es- 
sential to  the  validity  of  the  proceed- 
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ings.   State  v.  Feazell,  114  La.  533,  38 

So.  444. 

If  both  grand  and  petit  jury  are  or- 
dered at  the  same  drawing,  the  grand 
jury  should  be  drawn  first.  Idaho  Eev. 
Codes,  §1957.  But  in  Nebraska,  the 
grand  jury  is  drawn  last.  Comp.  St., 
1911,  §7240. 

Drawing  Additional  Names  To  Se- 
cure Particular  Juror. — After  a  grand 
jury,  composed  of  twenty  members,  had 
been  organized,  three  additional  names 
were  ordered  to  be  drawn  for  the  pur- 
pose of  securing  the  summoning,  if 
possible,  of  a  juror  whose  name  re- 
mained in  the  box,  and  who  was  a 
stenographer.  The  desired  name  was 
drawn  in  good  faith,  and  the  juror  ap- 
peared and  was  sworn  after  the  jury 
had  commenced  their  investigation,  and 
thereafter  acted  as  a  member  of  the 
panel,  and  also  as  stenographer,  re- 
ceiving for  such  special  services  extra 
compensation  under  an  arrangement 
made  with  the  proper  auditing  board. 
The  juror  had  acted  as  special  prosecut- 
ing attorney  in  a  contempt  proceeding 
before  then  prosecuted  against  one  of 
the  persons  against  whom  indictments 
were  found  by  the  grand  jury.  And  it 
is  held  that  the  action  taken  was 
within  the  discretion  of  the  court,  and 
that  it  was  not  improper  thus  to  se- 
cure the  services  of  a  stenographer. 
People  w.  Lauder,  82  Mich.  109,  46  N.  W. 
956. 

31.  Fla.— Gen.  St.,  1906,  §1576. 
Idaho.— Eev.  Code,  1908,  §3957.  la. 
Code  Supp.,  1907,  §5240.  Kan.— Gen. 
St.,  1909,  §§4604,  4607.  Minn.— Eev. 
Laws,  1905,  §5264.  Neb.— Comp.  St., 
1911,  §§7240,  7256.  N.  Y.— Code  Cnm. 
Proc,  §236.  Wyo.— Comp.  St.,  1910, 
§6141. 

By  Deputy.— In  Willingham  v.  State, 
21  Fla.  761,  it  was  held  that  the  draw- 
ing may  be  made  by  a  deputy  as  well 
as  by  the  clerk.  Compare  United  States 
v.  Greene,  113  Fed.  683. 

32.  In  Nebraska,  the  clerk  and  sher- 
iff meet  and  draw  the  names.  Comp. 
St.,  1911,  §7240. 
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ers,33  judge,34  or  other  person,35  and  these  statutes  should  be  substantial- 
ly followed.36  A  minute  of  the  drawing  should  be  kept  by  one  of  the 
attending  officers,  in  which  should  be  entered  the  name  contained  on 
each  slip  of  paper  drawn  before  any  other  slip  is  drawn.37  In  some 
states  if  after  drawing  the  whole  number  required,  the  name  of  any 
person  has  been  drawn  who  is  dead  or  insane,  or  who  has  permanently 
removed  from  the  county,  to  the  knowledge  of  the  clerk  or  any  other 
attending  officer,  an  entry  of  such  fact  must  be  made  in  the  minute 
of  the  drawing,  and  the  slip  of  paper  containing  such  name  must  be 
destroyed.38  The  same  proceeding  must  be  had  as  often  as  may  be 
necessary,  until  the  whole  number  of  jurors  required  are  drawn.39 
The  minute  of  the  drawing  must  then  be  signed  by  the  clerk  and  the 
attending  offic'ers  or  persons,  and  filed  in  the  clerk's  office,40  or  de- 


In  Louisiana,  the  court  selects  the 
foreman  from  the  list,  after  which 
the  sheriff  draws  the  slips  from  an 
envelope,  containing  names  of  grand 
jurors  until  eleven  answer  present,  and 
these  twelve  constitute  the  grand  jury. 
Const.  &  Bev.  Laws,  1904,  p.  977;  State 
v.  Brown,  118  La.  373,  42  So.  969. 

In  State  v.  Mitchell,  113  La.  3T4, 
44  So.  132,  this  statute  is  held  to  be 
merely  directory  as  to  the  necessity 
that  the  slips  be  drawn  from  the  en- 
velope rather  than  from  the  box. 

33.  Ky.  St.,  1909,   §2241. 

34.  Ky.  St.,  1909,  §2243;  Miss.  Code, 
1906,  §2694. 

In  Georgia  by  the  judge  of  the 
superior  courts.  Pen.  Code,  1895,  §822. 
And  if  the  judge  fails  to  draw  a  jury, 
the  ordinary  of  the  county  together 
with  the  commissioners  and  clerk  meet 
and  draw  the  names.     §823. 

35.  In  North  Carolina',  Tennessee, 
and  Wisconsin,  the  names  are  drawn 
by  a  child  under  ten  years  of  age. 
N.  C— Bev.,  1905,  §1969.  Tenn.— Shan- 
non's Code,  §5827.  Wis.— St.,  Supp., 
§2546. 

On  an  indictment  where  the  record 
showsthat  "a  boy"  drew  the  grand 
jury,  it  will  be'  presumed  that  he  was 
of  the  proper  and  lawful  age.  Zachary 
v.  State,  7  Baxt.    (Tenn.)    1. 

36.  In  United  States  v.  Greene,  113 
FeS.  683,  692,  the  court  said:  "It  is 
not  averred  that  the  names  in  the  jury 
box  did  not  conform  to  the  names  on 
the  jury  list  or  book  referred  to.  It 
is  averred  that  a  deputy  elerk  placed 
these  names  in  the  jury  box.  This 
would  not,  in  my  judgment,  have  been 
a  violation  of  law,  and  assuredly  would 
not  have  disqualified  the  jurors,  whose 


names  were  placed  in  the  box,  pro- 
vided the  elerk  was  present,  took  part 
in  the  selection  of  the  names,  and 
supervised  the  manual  act  of  placing 
the  tickets  in  the  box.  Wharf.  Cr.  Law, 
p.  171.  While  the  statute  on  this  sub- 
ject is  apparently  mandatory,  and 
while,  in  my  opinion,  there  is  a  per- 
sonal trust  imposed  by  the  act  of  con- 
gress upon  the  individual  who  is  the 
clerk,  yet,  in  the  absence  of  any  charge 
of  bad  faith  or  corrupt  motive  in  the 
selection  of  a  jury,  or  other  conduct 
prejudicial  to  the  defendant,  if  he 
fails  to  comply  with  literal  strictness 
to  the  provision  of  the  statute,  yet 
does  substantially  comply,  his  action 
will  not  be  regarded  as  vicious  and  un- 
lawful. This  is  especially  true  where 
no  juror  selected  is  alleged  to  be  dis- 
qualified and  no  intimation  of  political 
or  other  bias,  is  ascribed  to  a  person 
or  the  persons  whose  names  are  placed 
in  the  box."  See  also  United  States 
v.   Ambrose,   3   Fed.   283. 

37.  Idaho. — Bev.  Codes,  §3957.  Kan. 
Gen.  St.,  1909,  §4607.  Ky.— St.,  1909, 
§2241.    Miss.— Code,  1906,  §2694. 

38.  Idaho.— Bev.  Codes,  §3957.  Kan. 
Gen.  St.,  1909,  §4607.  Miss.^Code, 
1906,   §2694. 

Another  name  must  then  be  drawn 
in  place  of  that  contained  on  the  slip 
of  paper  so  destroyed,  which  must  in 
like  manner  be  entered  in  the  minutes 
of  the  drawing.  Idaho. — Bev.  Codes, 
§3157.  Kan.— Gen.  St.,  1909,  §4607. 
Miss.— Code,  1906,  §2694. 

39.  Idaho  Bev.  Codes,  §1967;  Kan. 
Gen.  St.,  1909,  §2407. 

40.  Idaho.— Bev.  Codes,  §1957.  HL 
Hurd's  Rev.  St.,  1909,  p.  1378.  Kan. 
Gen.  St.,  1909,  §4607. 
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livered  to  the  judge,  who  in  turn  delivers  the  lists  and  box  or  wheel 
to  the  clerk,  administering  to  him  and  his  deputies  an  oath  not  to  open 
or  examine  the  same.41 

Disposition  of  Ballots.  —  Statutes  have  been  passed  making  various 
provisions  for  the  disposition  of  the  ballots  after  drawing.42 

1.  List.  —  1.  Indorsing  or  Certifying.  —  The  list  should  be  in- 
dorsed in  such  manner  as  to  indicate  the  term  for  which  the  jurors 
are  selected  and  a  certificate  appended  authenticating  the  list  as 
selected  and  delivered  to  the  court.43 

2.  Filing  and  Custody.  —  A  list  of  the  jurors  is  delivered  to  the 
court  or  clerk,44  and  the  names  are  then  placed  in  a  suitable  box,  gen- 
erally known  as  the  "grand  jury  box,"45  which  is  then  placed  in  the 


41.  Ky.  St.,  1909,  §2241. 

42.  Idaho.— Rev.  Codes,  1908,  §3958. 
•HI.— Hurd's  Rev.  St.,  1904,  p.  137S. 
Kan.— Gen.  St.,  1904,  §4613.  Ky.— St., 
1909,  §2243.     Miss.— Code,  1906,  §2691. 

Where  the  original  drawing  of  the 
grand  jury  is  set  aside  because  two 
jurors  are  drawn  from  the  same  town- 
ship, there  is  no  valid  objection  to 
returning  the  names  to  the  jury  box 
prior  to  another  drawing.  State  v. 
Johnson,  136  Iowa  601,  111  N.  W.  827. 

43.  A  mistake  of  the  jury  commis- 
sioners in  indorsing  the  list  of  grand 
jurors  as  for  the  next  February  term, 
instead  of  for  the  next  January  term, 
is  not  prejudicial,  where  there  was  no 
February  term,  and  such  jurors  were 
impaneled  and  sworn  for  the  January 
term.  Carpenter  v.  State,  62  Ark.  286, 
36  S.  W.  900. 

If  the  jury  commissioners  fail  to 
certify  the  list  of  grand  jurors  and 
alternates  selected  by  them,  as  the  law 
requires,  the  circuit  court  may  quash 
the  list  and  require  the  sheriff  to  sum- 
mon others.  Edmonds  v.  State,  34  Ark. 
720. 

The  names  in  the  box  from  which  the 
grand  jurors  -were  drawn,  having  been 
duly  selected  and  placed  therein,  any 
irregularity  in  preparing  and  certifying 
the  lists,  or  the  book  which  the  statute 
requires  the  clerk  to  make  out  and 
keep  in  his  office,  is  not  cause  for 
quashing  or  abating  a  special  present- 
ment or  bill  of  indictment  found  and 
returned  by  the  grand  jury  composed 
of  persons  whose  names  were  drawn 
from  the  box,  and  who  were  organized 
as  a  grand  jury,  according  to  law.  Craw- 
ford v.  State,  81  Ga.  708,  8  S.  E.  445. 

In  State  v.  Ansaleme,  15  Iowa  44, 
the  court  held  that  "it  would  certainly 
be-  more   formal,   and   more   effectually 
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remove  all  chances  of  fraud  or  imposi- 
tion" to  attach  a  certificate  authenti- 
cating the  lists  selected  and  delivered 
to  the  court,  although  in  the  absence 
of  an  actual  showing  of  fraud  the  court 
refused  to  set  aside  an  indictment  for 
the  failure  to  use  this  method  of  pro- 
cedure. 

Oral  evidence  is  not  admissible  to 
impugn  the  certificate  of  those  to  whom 
is  confided  the  trust  of  selecting  grand 
jurors.  State  v.  Brooks,  9  Ala.  9; 
State  v.  Clarkson,  3  Ala.  378;  State  v. 
Allen,  1  Ala.  442.  See  Manion  v.  Peo- 
ple,  29   111.   App.   532. 

A  single  certificate  will  be  sufficient 
to  cover  both  the  list  of  petit  and  grand 
jurors.  State  v.  Peterson,  61  Minn.  73, 
63  N.  W.  171,  28  L.  R.  A.  324. 

44.  Ark.— Dig.  St.,  1904,  §4507.  Cal. 
Code  Civ.  Proc,  §204.  Del— Laws,  1893, 
Amend.,    p.    805.      Haw. — Rev.    Laws, 

1903,  §1779.  Idaho.— Rev.  Codes,  1908, 
§§2949,    3950.     Dl.— Hurd's    Rev.    St., 

1904,  p.  1374.  Kan.— Gen.  St.,  1909, 
§4599.  Miss.— Code,  1906,  §2690.  Va, 
Code,  1904,  §3976.  W.  Va.— Code,  1906, 
§4527.     Wis.— St.,  Supp.,  §2546. 

When  a  grand  jury  is  to  be  drawn 
in  a  municipal  court  or  other  inferior 
court,  the  grand  jury  list,  after  being 
deposited  with  the  clerk  of  the  circuit 
court,  is  to  be  removed  (in  proper  cus- 
tody) to  the  office  of  the  clerk  of  such 
inferior  court,  and  is  to  be  returned 
after  the  drawing.  The  fact  that  a 
book  so  removed  remained  in  the  office 
of  the  clerk  of  the  inferior  court  for 
some  months  and  until  after  a  second 
grand  jury  was  drawn  from  the  list, 
was  an  irregularity.  Niezorawski  i>. 
State,  131  Wis.  166,  111  N.  W.  250. 

45.  While  the  law  may  require  that 
the  names  of  grand  jurors  shall  be 
placed  in  a  grand  jury  box,  and  also 
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custody  of  the  proper  officer  to  be  retained  by  him  free  from  molesta- 
tion until  required  by  the  court.48 

3.  Revision.  —  In  some  jurisdictions,  it  is  provided  that  the  jury 
lists  be  revised  at  certain  periods.47 

III.  ORDER  AND  VENIRE.  —  In  those  jurisdictions  where  an 
order  of  court  is  required  to  impanel  a  grand  jury,  the  court  should 
at  the  proper  time48  and  in  due  form49  make  and  file  with  the 
clerk  of  the  court  an  order  directing  such  a  jury  to  be  drawn50  or 


that  there  shall  be  a  certified  list  of 
the  names  so  placed  therein,  when  the 
minutes  of  the  court  show  that  a  grand 
juror's  name  has  been  drawn  from  the 
hox  this  is  conclusive  evidence  of  his 
competency  to  serve  as  a  grand  juror, 
notwithstanding  his  name  may  not  ap- 
pear on  the  list  as  made  up  by  the 
clerk  and  certified  by  him  and  the 
jury  commissioners.  "Washington  V. 
State,  122  Ga.  735,  50  S.  E.  920. 

46.  United  States  v.  Greene,  113 
Fed.  683. 

47.  HI.  Hurd's  Rev.  St.,  1909,  p. 
1376;  La.  Const.  &  Rev.  Laws,  1904,  p. 
975.  See  supra,  II,  D. 

Where  the  grand  jury  list  had  been 
properly  revised  and  filed,  but  not  cer- 
tified by  the  revisers,  an  objection  to 
the  grand  jury  on  the  ground  that  the 
list  was  not  properly  revised,  was 
rightly  overruled,  the  revisers  being  in 
court  and  certifying  that  the  list  was 
correct.     Mikell  v.   State,   62   Ga.   368. 

48.  Ark.— Dig.,  St.,  1904,  §4515.  Ga. 
Pen.  Code,  1895,  §824.  Haw. — Rev. 
Laws,  1905,  §1781.  111.— Hurd's  Rev. 
St.,  1909,  p.  1374.  Ky.— St.,  1909,  §2246. 
Mass.— Rev.  Laws,  1902,  c.  218,  §1. 
Minn.— Rev.  Laws,  1905,  §5265.  Miss. 
Code,  1906,  §2695.  Neb.— Comp.  St., 
1911,  §7241. 

The  order  need  not  necessarily  be 
entered  prior  to  the  commencement  of 
the  term.  Woodward  v.  State,  33  Fla. 
508,  15  So.  252. 

At  common  law  the  process  for  sum- 
moning a  grand  jury  was  a  precept, 
either  in  the  name  of  the  king  or  of 
two  or  more  justices  of  the  peace,  di- 
rected to  the  sheriff.  This  was  anter- 
ior to  and  independent  of  any  action 
m  the  court,  the  object  being  to  have 
a  grand  jury  in  attendance  at  the  com- 
mencement of  the  term.  The  court, 
however,  had  power  to  have  a  grand 
jury  summoned  during  the  term,  as 
occasion  might  require.  Curtis  v.  Com., 
87  Va.  589,  13  S.  E.  73;  Burton's  Case, 
*  Leigh.  (Va.)  645. 


49.  Conn. — State  v.  Hamlin,  47  Conn. 
95,  106.  Fla.— Gen.  St.,  1906,  §3853. 
Me.— State  v.  Lightbody,  38  Me.  200. 

Grand  jurors  are  not  required  to  at- 
tend unless  specially  ordered  by  the 
court.  Colo.  St.  Ann.,  §3695;  Idaho 
Rev.  'Codes,  §3968. 

The  order  may  be  made  by  a  judge 
of  the  court.  State  v.  Barber,  13  Idaho 
65,  88  Pac.  418. 

In  Nieholls  v.  State,  5  N.  J.  L.  539, 
it  was  held  that  an  indictment  is  in- 
valid where  found  by  a  grand  jury 
which  has  been  summoned  without  a 
precept. 

A  grand  jury  duly  summoned  in  pur- 
suance of  a  venire  properly  issued  is 
not  illegal  merely  because  the  court 
erroneously  directed  the  venire  to  be 
served  by  the  coroner  instead  of  by 
the  sheriff.  People  v.  Southwell,  46 
Cal.  141.     Compare  infra,  TV. 

The  names  of  the  jurors  need  not  be 
in  the  body  of  the  writ  but  it  will 
be  sufficient  if  they  are  inserted  in 
a  list  attached  thereto.  May  v.  United 
States,   199  Ped.   53,  117  C.  C.  A.  420. 

Mistake  in  Date. — Venire  facias  for 
grand  jury  being  dated  "October"  in- 
stead of  "September,"  by  mistake,  is 
no  ground  for  setting  aside  verdict  of 
guilty  of  murder  in  the  first  degree. 
Davis  v.  Com.,  89  Va.  132,  15  S.  E. 
388. 

50.  Ark.— State  v.  Cantrell,  21  Ark. 
127.  Cal.— -Code  Civ.  Proc,  §241.  Fla. 
Woodward  v.  State,  33  Pla.  508,  15  So. 
252.  Ind.— Burns'  Ann.  St.,  1908, 
§1957.  Mo.— Rev.  St.,  1909,  §7266.  Neb. 
Ellis  v.  State,  81  Neb.  284,  116  N.  W. 
52.  N.  Y.— Code  Crim.  Proc,  §§227, 
228.  S.  D.— Code  Crim.  Proc,  §162. 
Wis.— Stat.,  1898,  §2545.  Wyo.— Com. 
St.,   1910,    §6142. 

An  order  entered  on  the  journal  and 
signed  by  the  judge  is  in  substantial 
compliance  with  a  statute  requiring  the 
order  to  be  in  writing  and  filed  with 
the  clerk.  People  v.  Reigel,  120  Mich. 
78,  78  N.  W.  1017. 
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summoned,51  designating  the  time  for  their  appearance,62  and  the  num- 
ber to  be  summoned  where  such  number  is  not  fixed  by  law,53  but  the 
order  need  not-  state  for  what  time  or  period  the  jury  is  to  serve.64 
A  grand  jury  impaneled  pursuant  to  an  order  of  the  judge  in  vacation 
rather  than  by  the  court  will  be  at  least  a  de  facto  jury.55  As  a  gen- 
eral rule  it  is  necessary  that  the  order  conform  to  the  statutory  terms 
relative  to  summoning  the  grand  jurors.56  Statutes  relative  to  the  time 
for  issuing  the  venire  have  been  held  to  be  directory  only.57  In  some 
jurisdictions  the  venire  must  be  under  the  seal  of  the  court.58 


In  some  states  a  grand  jury  should 
not  be  called  except  on  the  order  of 
the  court.  Jones  v.  State,  18  Neb.  401, 
25  N.  W.  527.  And  see  Neb. — Dins- 
more  v.  State,  61  Neb.  418,  85  N.  W. 
445.  N.  D.— Eev.  Codes,  1905,  §9798. 
Wis.— St.,  1898,  §2545. 

The  court  need  not  make  any  special 
finding  as  to  the  necessity  for  the  or- 
dering the  formation  of  a  grand  jury, 
it  being  sufficient  if  there  is  an  ex- 
pression on  the  part  of  the  eourt  of  its 
opinion  that  the  necessity  exists.  State 
v.  Carlson,  39  Ore.  19,  29,  62  Pac.  1016, 
1119. 

The  order  of  the  court  directing  the 
sheriff  to  summon  a  new  grand  jury 
pursuant  to  the  New  Jersey  Act  of 
i903  (Pamph.  L.,  p.  341)  need  not  be 
filed  with  the  clerk.  State  v.  Castle, 
75   N.  J.  L.   187,   66  Atl.   1059. 

In  State  v.  Marsh,  13  Kan.  596,  it 
was  held  that  the  court  by  impaneling 
and  charging  a  grand  jury  recognizes 
that  body  as  a  legal  grand  jury,  though 
no  order  for  its  summoning  has  issued 
and  that  being  a  de  facto  grand  jury 
it  may  find  a  valid  indictment. 

It  will  be  presumed  that  an  order 
was  duly  made  where  the  record  is 
silent.  Robinson  v.  Com.,  88  Va.  900, 
14  S.  E.  627. 

51.  U.  S.— Comp.  St.,  1901,  p.  627; 
May  it.  United  States,  199  Fed.  53,  117 
C.  C.  A.  420.  Ind.— Burns'  Ann.  St., 
1908,  §1957.     Ky.— St.,  1909,  §2249. 

Summons  Without  Order  Therefor. 
"The  inhibition  against  the  clerk 
issuing,  without  an  order  from  the 
judge,  a  venire  for  the  attendance  of 
the  jurors,  constitutes  no  restriction 
On  the  power  of  the  court  to  organize 
the  panel,  if  found  in  attendance, 
though  they  have  come  in  response  to 
a  summons  issued  without  the  pre- 
scribed order  therefor. ' '  Hess  v.  State, 
73  Ind.  537. 

For  a  similar  holding,  see  State  v. 
Berry,  179  Mo.  377,  78  S.  W.  611. 
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Voluntary  Appearance  Without  Sum- 
mons.— See  infra,  IV. 

52.  Ind.  —  Burns'  Ann.  St.,  1908, 
§1957.  Mo.— Eev.  St.,  1909,  §7266. 
Wis.^St.,  1898,  §2545. 

53.  Cal.  Code  Civ.  Proc,  §241. 
United  'States  p.  Lewis,  192  Fed. 


54. 
633. 
55. 
56. 


State  <o.  Marsh,  13  Kan.  596. 
Where  the  statute  provided  that 
the  sheriff  summon  qualified  "house- 
holders or  freeholders"  an  order  to  the 
sheriff  to  summon  a  certain  number  of 
"householders  and  freeholders"  was 
held  to  be  insufficient.  Fowler  v.  State, 
100  Ala.  96,  14  So.  860. 

In  Yaney  v.  State,  63  Ala.  141,  it 
was  held  that  an  order  directing  the 
summons  "of  good  and  lawful  citizens 
from  the  body  of  the  people  of  the 
county,  who  possess  the  qualifications 
specified  in  the  statutes  of  Alabama  in 
such  case  made  and  provided"  instead 
of  using  the  exact  words  of  the  stat- 
ute, "qualified  citizens  of  the  county" 
was  immaterial. 

Where  the  qualification  of  a  grand 
juror  is  that  he  shall  be  a  resident  of 
the  county,  an  order  of  court  that  the 
sheriff  summon  a  certain  number  of 
"qualified  persons"  is  essentially  an 
order  to  summon  residents  of  the  coun- 
ty. Stewart  v.  State,  98  Ala.  70,  13  So. 
319 

57.  State  v.  Smith,  67  Me.  328. 

58.  Minn.    Eev.   Laws,   1905,   §5265. 
Seal  not  required  in  New  Hampshire. 

State  v.  Bradford,  57  N.  H.  188. 

Persons  selected  as  grand  jurors, 
under  a  venire  without  the  seal,  have 
no  authority  to  act  in  that  capacity 
although  impaneled  and  sworn  in  court 
without  objection.  State  v.  Lightbody, 
38  Me.  200. 

The  omission  of  the  seal  cannot  be 
cured  by  amendment.  State  v.  Flem- 
ming,  66  Me.  142;  State  v.  Lightbody, 
38  Me.  200. 
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Defects  in  the  venire  will  not  affect  the  validity  of  the  proceedings 
where  there  is  no  question  as  to  the  identity  of  the  juror  or  as  to  his 
qualifications.59 

Amendment  of  Order.  —  An  order  for  drawing  the  grand  jury  may 
be  amended.60 

IV.  SUMMONING.  —  A.  In  the  Absence  op  Statute.  —  Courts 
possessing  common-law  jurisdiction  have  the  power  and  authority  to 
invoke  the  common-law  method  of  summoning  a  grand  jury,  when  no 
other  provision  is  made  by  statute,  or  when  the  provision  made  by 
statute  has  been  exhausted.01 

B.  Under  Statutes.  —  The  clerk  after  making  out  the  list  of  jurors 
to  be  summoned  delivers  the  same  to  the  sheriff82  or  other  proper 
officer83  who  within  the  time  designated  by  law64  summons  the  persons 


59.  Stoneking  v.  State,  118  Ala.  68, 
24  So.  47;  Com.  "0.  Moian,  130  Mass. 
281. 

As  the  law  recognizes  but  one  Chris- 
tian name,  the  omission  of  a  middle 
name,  or  the  insertion  of  a  wrong 
initial  in  the  venire  of  grand  jurors, 
is  immaterial,  in  the  absence  of  evi- 
dence showing  that  there  is  another 
person  in  the  county  bearing  the  same 
name;  as  to  whieh  the  onus  is  on  the 
defendant.  Eampey  v.  State,  83  Ala. 
31, 3  So.  583. 

60.  Levy  v.  Wilson,  69  Cal.  105,  10 
Pae.  272. 

61.  Smith  v.  Territory,  14  Okla.  518, 
79  Pac.  214.  See  also  Moran  v.  Terri- 
tory, 14  Okla.  544,  78  Pac.  Ill;  Cavett 
V.  Territory,  1  Okla.  Crim.  493,  98  Pac. 
890,  102  Pac.  646. 

62.  TX.  S.— Eev.  St.,  §803.  Ark. 
Dig.  St.,  1904,  §4515.  Conn.— State  v. 
Hamlin,  47  Conn.  95,  105.  Ga. — Pen. 
Code,  1895,  §824.  HI.— Hurd's  Eev.  St., 
1909,  p.  1374.  Ky.— St.,  1909,  §2246. 
Minn.— Eev.  Laws,  1905,  §5265.  Miss. 
Code,  1906,  §2698.  Va.— Code,  1904, 
§3976. 

To  the  sheriff  or  his  deputy.  Wilson 's 
Tex.  Crim.  St.,  1906,  §383;  Wis.  St.. 
1898,  §2536. 

The  fact  that  the  order  was  not 
served  on  the  sheriff  as  provided  is 
immaterial  where  he  has  in  fact  reg- 
ularly summoned  the  grand  jury.  Peo- 
ple 1!.  Cuintano,  15  Cal.  327.  See  also 
People  v.  Southwell,  46  Cal.  141,  where 
court  erroneously  directed  the  coroner 
instead  of  the  sheriff  to  serve  the 
venire. 

63.  Elisors. — In   Bruner  v.  Superior 
Court,  92  Cal.   239,    28   Pac.   443,   Mc- 1 
Parland,   J.,   speaking   for     the     court, 
said:  "In  Bouvier's  Law    Dictionary, 


elisors  are  defined  as  'persons  appointed 
by  the  court  to  return  a  jury  when  the 
sheriff  and  coroner  have  been  •chal- 
lenged as  incompetent.'  Such  is  the 
definition  given  in  all  the  dictionaries, 
and  such  the  sense  in  which  the  word 
is  used  in  all  the  law  books,  to  which 
our  attention  has  been  called,"  and 
continuing  the  court  held  that  a  grand 
jury  is  illegal  where  it  is  summoned 
by  one  appointed  by  the  court  for  that 
purpose  where  the  sheriff  has  not  been 
challenged  or  his  right  to  act  ques- 
tioned in  any  manner;  and  that  the 
omission  in  the  California  statute  to 
mention  the  coroner  would  not  change 
the  meaning  of  the  term  "elisor"  in 
that  jurisdiction.  See  also  Hugg  v. 
Kille,  7  N.  J.  L.  435. 

Coroner  or  Elisor. — A  statute  which 
provides  that  a  grand  jury  shall  be 
summoned  by  the  coroners  or  elisors, 
when  the  venire  is  directed  to  them, 
gives  a  preference  to  neither,  and  the 
court,  when  the  sheriff  has  been  dis- 
qualified and  a  venire  is  required,  may 
direct  it  to  either,  and  a  grand  jury 
selected  and  summoned  by  elisors,  when 
the  venire  is  sent  to  them,  which  is 
sworn  and  recognised  by  the  court  as 
a  grand  jury,  is  lawfully  constituted 
as  such,  and  complies  with  the  consti- 
tutional requirement  relating  thereto. 
State  v.  Egan,  82  N.  J.  L.  317,  83  Atl. 
235.  See  also  State  v.  Zeller  (N.  J.), 
85  Atl.  237. 

Under  federal  procedure  the  marshal, 
his  deputy  or  in  case  they  are  not  in- 
different persons,  any  fit  person  special- 
ly appointed  by  the  court,  who  shall  ad- 
minister oath  to  him.  U.  S.  Eev.  St., 
§803. 

64.  Ark.— Dig.  St.,  1904,  §4515.  Cal. 
Code    Civ.    Proc,    §225.       Del.— Laws, 
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named  by  giving  personal  notice  to  each  of  them,8*  or  by  leaving  a 
written  notice  at  his  place  of  residence  with  some  person  of  proper 
age.06  He  must  summon  such  persons  only  as  appear  on  the  list," 
and  the  grand  jury  must  be  summoned  as  such.68 

Voluntary  Appearance.  —  A  person  who  was  regularly  drawn  and 
selected  as  a  grand  juror,  but  was  not  summoned,  may  voluntarily 
appear,  and  thereby  subject  himself  to  the  control  of  the  court,  as  if 
he  had  been  summoned.69 

statutes  Directory.  —  Statutes  regulating  summoning  of  the  grand 
jury  have  been  held  to  be  merely  directory.70 

V.  RETURN  ON  VENIRE.  —  The  officer  should  return  the  list 
and  a  statement  in  writing  of  the  date  and  manner  in  which  each 
juror  was  summoned,71  and  it  has  been  held  that  the  return  should 


1893,  Amend.,  p.  805.  Ga. — Pen.  Code, 
1895,  §824.  Haw.— Eev.  Laws,  1905, 
§1781.  Idaho.— Eev.  Codes,  §3960.  Kan. 
Gen.  St.,  1909,  §4608.  Ky.— St.,  1909, 
§2246.  Minn.— Kev.  Laws,  1905,  §5265. 
Miss.— Code,  1906,  §2698.  Neb.— Comp. 
St.,  19:11,  §7242.  N.  J.— Comp.  St.,  p. 
2967.  Ohio.— Gen.  Code,  1910,  §11,426. 
Tex.— "Wilson's  Crim.  St.,  1906,  §384. 
Va.— Code,  1904,  §3976.  Wis.— St., 
1898,  §2536. 

65.  See  statutes  in  preceding  note. 

66.  See  statutes  in  preceding  note. 

67.  State  v.  Cantrell,  31  Ark.  127. 
While  it  is  highly  improper  for  the 

sheriff  to  erase  a  name  from  the  venire 
and  substitute  another  therefor,  it  has 
been  held  that  such  an  action  would 
not  render  an  indictment  void  because 
found  by  a  grand  jury  so  constituted. 
McBlhanon  <v.  People,  92  HI.  369.  The 
court  said  in  this  case,  however,  that 
the  rule  is  otherwise  at  common  law, 
but  justified  the  holding  on  the  ground 
that  the  statute  in  Illinois  contained  a 
provision  prohibiting  a  reversal  for  any 
matter  not  affecting  the  real  merits  of 
the  offense  charged  in  the  indictment. 
If  a  person  is  summoned  who  was 
not  drawn  and  selected,  and  who  does 
not  appear,  such  summons  does  not 
work  any  irregularity  in  the  organiza- 
tion of  the  grand  jury.  Sylvester  v. 
State,  7>2  Ala.  201. 

68.  An  indictment  found  by  a  jury 
which  was  summoned  as  a  trial  jury 
and  impaneled  as  a  grand  jury  is  il- 
legal.   People  ».  Earnest,  45  Cal.  29. 

69.  Sylvester  v.  State,  72  Ala.  201. 
See  also  Hughes  V.  State,  54  Ind.  95; 
State  v.  Mellor,  13  B.  I.  666.  Compare 
Hess  ■v.  State,  73  Ind.  537,  appearance 
pursuant  to  summons  issued  without 
prescribed  order. 
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70.  In  Johnson  v.  State,  33  Miss. 
363,  a  statute  requiring  that  grand 
jurors  should  be  summoned  at  least  five 
days  before  the  first  day  of  court  was 
.held  to  be  merely  directory  to  the 
sheriff  and  for  the  convenience  of 
jurors  that  they  may  have  sufficient 
notice  of  the  service  required  of  them 
and  in  that  case  it  is  said:  "The  time 
of  summoning  the  jurors,  except  so  far 
as  their  own  convenience  is  concerned, 
is  quite  an  immaterial  thing,  which 
could  in  no  wise  affect  their  official 
acts."  See  also  Crawford  v.  State,  81 
Ga.  708,  8  S.  E.  445;  State  to.  Ansaleme, 
15  Iowa  44. 

In  Hughes  v.  State,  54  Ind.  95,  it  is 
said:  "If  a  grand  jury,  regularly  se- 
lected, without  any  venire  having  been 
issued,  without  being  summoned,  and 
without  any  notice  whatever,  were  re- 
turned into  the  court,  empaneled,  sworn 
and  charged,  their  subsequent  proceed- 
ings would  not  be  irregular,  merely  be- 
cause they  had  not  been  summoned  ac- 
cording to  a  directory  statute.  The 
object  of  the  statute  is  to  get  the 
jury  into  court:  when  that  purpose  is 
accomplished,  its  force  is  at  an  end." 
See  also  People  v.  Donaldson,  255  HI. 
19,  99   N.  E.  62. 

In  an  Arkansas  case,  however,  it  was 
said:  "The  design  of  the  statute,  in 
prescribing  the  mode  in  which  grand 
jurors  shall  be  selected,  was  to  pro- 
tect the  citizen  from  unfounded  prosecu- 
tion, and  to  deprive  the  sheriff,  if  in- 
clined, of  the  opportunity  of  acting 
corruptly.  Any  essential  departure  from 
its  provisions,  therefore  the  law  does 
not  wink  at,  however  slight."  State  V. 
Cantrell,  21  Ark.  127. 

71.  Ark.— Dig.  St.,  1904,  §4516.  Cal 
Code  Civ.   Proc,    §225.      Idaho.— Eev. 
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show  under  what  authority  the  summons  was  made.72  The  court  has 
power  to  permit  the  officer  to  amend  his  return  on  the  venire  of  grand 
jurors.73 

VI.  FORMATION  AND  ORGANIZATION.  —  A.  Construction 
op  Statutes.  —  The  statutes  relative  to  impaneling  juries  are  directory 
only.71 

B.  Time  Fob.  —  Grand  juries  are  either  impaneled  at  certain  desig- 
nated times,76  or  whenever  in  the  opinion  of  the  court  the  public  in- 
terest requires  it,76  or  on  petition  of  a  certain  number  of  tax  payers.77 
In  the  absence  of  statute  setting  a  particular  time  therefor,  the  grand 
jury  may  be  organized  at  any  time  during  the  term.78    The  failure  to 


Codes,  §3960.  HL— Hurd's  Rev.  St., 
1909,  p.  1374.  Kan.— Gen.  St.,  1909, 
§4608.  Minn. — Eev.  Laws,  1905,  §5265. 
Miss.— Code,  1906,  §2698.  Neb. — Comp. 
St.,  1911,  §7246.  Tex.— Wilson's  Crim. 
St.,  1906,  §385.  Wash.— Rem.  &  Ball. 
Ann.  Codes  &  St.,  §108.  Wis.— St., 
1898,  §2536. 

Insufficiencies  in  the  return  will  not 
affect  the  validity  of  the  indictment 
where  enough  appears  on  the  return 
to  show  that  the  jurors  were  qualified 
and  selected.  Com.  v.  Moran,  130 
Mass.  281. 

72.  Chase  v.  State,  20  N.  J.  L.  218. 

73.  Rampey  v.  State,  83  Ala.  31,  3 
So.  593>;  Com.  v.  Krathofski,  171  Mass. 
459,  50  N.  E.  1040;  Com.  v.  Parker,  2 
Pick.  (Mass.)  550. 

74.  XT.  S.— United  States  v.  Nevin, 
199  Fed.  831.  Miss.— Code,  1906,  §2718. 
Term.— Pybos  v.  State,  3  Fumph.  49. 
Wis.— Newman  v.  State,  14  Wis.  393. 

75.  In  California  and  Indiana,  in  all 
counties  there  shall  be  at  least  one 
grand  jury  drawn  and  impaneled  each 
year.  Code  Civ.  Proe.,  §241;  Burns' 
Ann.  St.,  1908,  §1957. 

Hawaii. — At  the  opening  of  any  term 
of  the  circuit  court  for  which  a  grand 
jury  has  been  ordered  and  summoned. 
Eev.  Laws,  1905,  §1784. 

In  Iowa,  on  the  second  day  of  the 
term  unless  otherwise  ordered  by  the 
court  or  judge.      Code    Supp.,    1907, 

In  Kansas,  a  grand  jury  is  drawn  at 
least  thirty  days  before  any  term  at 
which  one  is  ordered  by  the  court.  Gen. 
St.,  1909,  §4602. 

In  Kentucky,  at  each  regular  term 
or  the  circuit  court  unless  otherwise 
ordered  by  the  judge,  and  in  courts 
having  continuous  sessions  on  the  first 
Monday  of  each  month.  St.,  1907,  §2249. 


In  Louisiana,  twice  in  each  year. 
Const.  &  Rev.  Laws,  1904-8,  p.  406.   , 

In  New  Jersey  if,  at  the  time  fixed 
for  opening  a  court  of  oyer  and  ter- 
miner, no  justice  of  the  supreme  court 
is  in  attendance,  and  the  court  of  com- 
mon pleas  thereupon  orders  an  adjourn- 
ment of  the  oyer  to  a  future  day,  the 
court  of  general  quarter  sessions  may, 
nevertheless,  organize  the  grand  jury 
in  accordance  with  §28  of  the  criminal 
procedure  act.  Randall  v.  State,  53  N. 
J.  L.  485,  22  Atl.  45. 

In  West  Virginia*  a  grand  jury  to 
be  organized  at  each  term  unless  other- 
wise ordered  by  the  judge  twenty  days 
before  the  term.     Code,  1906,  §4526. 

76.  U.  S.— Rev.  St.,  §810.  Cal.— Code 
Civ.  Proc.,  §241.  Haw. — Rev.  Laws, 
1905,  §1784.  Ind.~-Burns'  Ann.  St., 
1908,  §1957.  Mich.— People  v.  Reigel, 
120  Mich.  78,  78  N.  W.  1017.  Mont. 
Rev.  Codes,  1907,  §9110.  Nev.— Rev. 
Laws,  1912,  §4931.  Okla,— Const.  Ait. 
II,  §18.  S.  D.— Code  Crim.  Proc,  §162. 
Utah.— Comp.  Laws,  1907,  §4696.  Wyo. 
Comp..  St.,  1910,  §6140. 

And  see  also  infra,  XII. 

In  O'Brien  v.  State,  91  Ala.  16,  8 
So.  559,  it  was  held  that  a  statute 
authorizing  the  court  to  summon  grand 
juries  "Whenever  he  shall  deem  it 
expedient  to  do  so"  did  not  authorize 
two  grand  juries  at  the  same  term. 

"There  is  no  necessity  for  a  district 
court  to  take  evidence  to  enlighten  its 
conscience  or  to  advise  it  as  to  the 
propriety  of  calling  a  grand  jury.  It 
has  that  inherent  authority,  and  of  its 
own  discretion  and  volition  may  exer- 
cise it."  Williams  v.  People,  46  Colo. 
183,  108  Pac.  298.  See  State  v.  Carl- 
son, 39  Ore.  19,  62  Pac.  1016. 

77.  Kan.  Gen.  St.,  1909,  §6648. 

78.  Jackson  v.  State,  102  Ala.  187, 
15  So.  344. 
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assemble  on  the  day  appointed  will  not  affect  the  validity  of  the  actions 
of  the  grand  jury  when  assembled.79  A  grand  jury  may  be  impaneled 
at  an  adjourned  term.80 

C.  Place  For.  —  Impaneling  the  grand  jury  falls  within  the  pro- 
visions of  statutes  which  require  that  all  judicial  proceedings  'must  be 
public  and  at  the  place  provided  by  law.81 

D.  Number  op  Jurors,  and  Filling  Vacancies.  —  A  grand  jury, 
varying  in  number  under  the  different  statutes,82  is  drawn  from  the 


79.  Clem  v.  (State,  33  Ind.  418. 

It  is  not  material  that  the  organiza- 
tion is  had  on  a  day  prior  to  the  date 
set  by  the  court,  where  no  injury  is 
shown  to  have  resulted.  United  States 
v.  Lewis,  192  Fed.  633. 

80.  Donahue  v.  State,  165  Ind.  148, 
74  N.   E.   996. 

"The  word  impaneled  means  the  final 
formation  by  the  court  of  the  jury. 
It  is  the  act  that  precedes  the  swear- 
ing in  of  the  jury,  and  which  ascer- 
tains who  are  to  be  sworn."  State  v. 
Ostrander,  18  Iowa  435,  quoted  in  State 
v.  Hurst,  123  Mo.  App.  39,  99  S.  W. 
820. 

81.  The  adjournment  of  court  duly 
convened  in  the  court  room  to  another 
room  in  the  court  house  which  was 
adequate  for  the  purpose  of  impanel- 
ing the  grand  jury,  and  to  permit  a 
defendant  charged  with  crime  who  was 
in  a  weak  physical  condition  to  be 
present,  was  not  a  violation  of  such  a 
statute.  State  v.  Richards,  126  Iowa 
497,  102  N.  W.  439. 

82.  At  common  law,  the  number  of 
grand  jurors  is  indefinite.  The  jury 
might  consist  of  any  number  between 
twelve  and  twenty-three.  4  Bl.  Com. 
302;  State  v.  Ostrander,  18  Iowa  435; 
State  v.  Davis,  24  N.  C.  153. 

In  federal  courts,  not  less  than  six- 
teen, nor  more  than  twenty-three.  TJ.  S. 
Eev.  St.,   §808. 

In  Alabama,  fifteen.  Code,  1907, 
87282;  Berry  v.  State,  63  Ala.  126. 

In  Arkansas,  a  grand  jury  consists 
of  sixteen,  to  be  selected  from  the  list. 
Dig.  St.,  1904,  §4519.  No  less  number 
will  constitute  a  valid  grand  jury.  State 
V.  Hawkins,  10  Ark.  71.  No  more  than 
sixteen  can  serve.  Harding  v.  State, 
22  Ark.  210. 

In  California,  not  less  than  twenty- 
five  nor  more  than  thirty  are  drawn 
and  if  more  than  nineteen  appear,  the 
names  are  placed  in  a  box  and  nine- 
teen are  drawn.    Code  Civ.  Proc,  §242. 
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In  Colorado,  twelve.    Ann.  St.,  ■ 
Wilson  v.  People,  3  Colo.  325. 

In  Connecticut,  eighteen.  Gen.  St., 
1902,   §1471. 

In  the  District  of  Columbia,  twenty- 
three.     Code  Laws,  1910,  §204. 

In  Florida,  eighteen  are  drawn  from 
a  list  of  thirty-six.  Gen.  St.,  1906, 
§3851. 

In  Georgia,  not  less  than  eighteen 
nor  more  than  twenty-three.  Pen. 
Code,    §813. 

In  Idaho,  sixteen.  Eev.  Codes,  §3969. 

In  Illinois,  the  full  panel  consists 
of  twenty-three  of  whom  sixteen  are 
sufficient  to  constitute  the  grand  jury. 
Hurd's  Eev.  St.,  1909,  p.  1376.  In 
Beasley  v.  People,  89  111.  571,  this  was 
construed  to  mean  that  the  grand  jury 
is  complete  with  any  number  from  six- 
teen to  twenty-three  actually  present, 
though  the  full  panel  should  be  sum- 
moned. See  also  Gillespie  v.  People, 
176  111.  238,  52  N.  E.  250;  Barron  v. 
People,  73  111.  256. 

In  Indiana,  six.  Burns'  Ann.  St., 
1908,  §1955. 

In  Iowa,  twelve  names  are  placed 
in  a  box  and  seven  drawn  out.  Code 
Supp.,  1907,  §5240;  State  v.  Wheeler, 
129  Iowa  100,  105  N.  W.  374. 

In  Kansas,  fifteen.  Gen.  St.,  1909, 
§§4602,    6649. 

In  Kentucky,  twelve.  St.,  1909, 
§2248;  Downs  m.  Com.,  92  Ky.  605,  18 
S.  W.  526. 

In  Louisiana,  twelve.  Const.  &  Bev. 
Laws,  1904-8,  p.  406. 

In  Maryland,  twenty-three.  Pub. 
Gen.  Laws,  Art.  51,  §10. 

In  Massachusetts,  twenty-three.  Eev. 
Laws,  1902,  eh.  218,  §1. 

In  Michigan,  not  less  than  sixteen. 
Comp.  Laws,  1897,  §11,879. 

In  Minnesota,  not  more  than  twenty- 
three,  nor  less  than  sixteen.  Eev.  Laws, 
1905,   §5261. 

In  Mississippi,  not  less  than  fifteen, 
nor  more  than  twenty,  in  the  discretion 
of  the  court.    Code,  1906,  §2700. 
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names  previously  selected83  but  if  any  are  absent  or  incompetent  to 
serve  or  excused,84  the  defect  is  made  up  by  taking  a  sufficient  num- 


In  Missouri,  twelve.    Eev.  St.,  1909, 
§5066. 
In  Montana,  seven.  Eev.  Codes,  1907, 

§9-111. 

In  Nebraska,  sixteen.  Comp.  St., 
§7240. 

In  Nevada,  seventeen.  Eev.  Laws, 
1912,  §4931. 

In  New  Jersey,  it  is  held  in  State  v. 
Zeller,  77  N.  J.  L.  619,  73  Atl.  498, 
that  the  statute  imposing  upon  the 
sheriff  the  duty  of  summoning  twenty- 
four  good  and  lawful  men  to  serve  as 
grand  jurors  (Pamph.  L.,  1898,  p.  869, 
§11),  does  not  require  that  the  entire 
number  of  twenty-four  shall  serve  as 
such.  In  this  state  the  practice  is  to 
permit  no  more  than  twenty-three  men 
to  be  sworn  upon  the  grand  jury. 

In  New  York,  not  less  than  sixteen 
and  not  more  than  twenty-three.  Code 
Crim.  Proc,   §224. 

In  North  Carolina,  eighteen.  Eev., 
1905,   §l£f70. 

In  North  Dakota,  not  less  than  six- 
teen, nor  more  than  twenty-three.  Eev. 
Codes,  1905,  §9797. 

In  Oklahoma,  twelve.  Const.  Art.  II, 
§18. 

In  Oregon,  seven.  Art.  VII,  §5  of 
the  Const,  as  amended;  Gen.  Laws, 
1911,  p.  8. 

In  South  Dakota,  not  less  than  six, 
nor  more  than  eight.  Code  Crim.  Proc, 
§161. 

In  Tennessee,  thirteen.  Shannon's 
Code,  §5827. 

In  Texas,  twelve.  Ex  parte  Love,  49 
Tex.  Crim.  475,  93  S.  "W.  551. 

In  Utah,  seven.  Comp.  Laws,  1907, 
§4697. 

In  Virginia,  not  less  than  nine,  nor 
more  than  twelve  for  a  regular  grand 
jury  and  not  less  than  six  nor  more 
than  nine  for  a  special.  Code,  1904, 
§3977. 

In  Washington,  not  less  than  twelve 
nor  more  than  seventeen.  Eem.  &  Ball. 
Ann.  Codes  &  St.,  §391. 

In  West  Virginia,  sixteen.  Code,  1906, 


In  Wyoming,  twelve.  Com.  St.,  1910. 
§6143.  * 

83.  Cal.— Code  Civ.  Proc,  §242.  Colo. 
fnn.  St.,  §3696.  Idaho.— Be-.  Codes, 
§3969.    Miss.— Code,  1906,  §2700. 

In  People  v.  Prather,  134  Cal.  436, 
66  Pac.  539,  863,  the  venire  consisted 


of  thirty,  four  of  these  not  being  served 
by  the  sheriff.  Instead  of  strictly  fol- 
lowing the  statute  by  placing  in  the 
box  the  names  of  those  jurors  who 
were  present  in  court  and  not  excused, 
the  court  proceeded  to  draw  the  jury 
from  the  entire  thirty  names  placed 
in  the  box,  and  thus  impaneled  the  jury 
from  those  present  and  not  excused. 
The  court  said:  "The  difference  in  the 
manner  of  forming  the  jury  between 
the  course  followed  and  the  course  pre- 
scribed by  the  statute  is  purely  a  differ- 
ence in  form  only." 

In  a  case  construing  a  federal  stat- 
ute it  was  held  that  the  requirement 
as  to  the  number  of  jurors  fixed  by 
the  statute  is  merely  to  facilitate  the 
convenient  selection  of  an  impartial 
jury.  Nor  is  the  court  restricted  to 
the  use  of  the  jury  box  designated  and 
provided  for  by  the  statute,  as  in  its 
discretion,  it  may  hold  a  stated  term 
of  its  court  in  any  locality  of  the  dis- 
trict, so  in  its  discretion  it  may  draw 
a  jury  from  the  jury  box  of  a  state 
court  in  any  county  in  its  jurisdiction. 
It  would  have  been  competent,  there- 
fore, for  the  court  in  this  case  to  have 
drawn  this  grand  jury  from  the  jury 
box  of  the  state  court,  to  which  none 
of  these  statutory  provisions  applied.' 
United  States  v.  Greene,  113  Fed    683. 

84.  Where  the  grand  jury  ha  been 
selected  for  the  term,  and  those  jurors 
summoned  ■  and  appearing  but  not  se- 
lected, have  been  discharged,  and  it  be- 
comes necessary  to  re-submit  the  cause  to 
such  jury,  but  all  of  the  jurors  present 
are  disqualified  by  reason  of  having 
formed  an  opinion  as  expressed  in  an  in- 
dictment already  returned  by  them,  but 
found  to  be  insufficient,  it  is  competent 
for  the  sheriff,  under  the  order  of  the 
court,  to  summon  qualified  talesmen  to 
fill  the  panel.  State  v.  Smith,  88  Iowa 
178,  55  N.  W.  198. 

By  the  Mass.  Pub.  Sts.,  ch.  170,  §18, 
if  a  person  so  drawn  is  exempt  by  law, 
or  is  unable  by  reason  of  sickness  or 
absence  from  home  to  attend  as  a  juror, 
his  name  is  to  be  returned  into  the 
box,  and  another  drawn  in  his  stead. 
This  necessarily  implies  that  the  de- 
cision is  to  be  made  on  the  spot,  anii 
that  such  decision  is  final.  Com.  v. 
Krathofski,  171  Mass.  459,  50  N.  E. 
1040. 
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ber  of  competent  alternates  present,85  or  by  the  judge  selecting86  or 
causing  to  be  summoned  other  jurors  from  the  bystanders  or  resi- 
dents,87 or  by  issuing  a  venire  for  others  whose  names  are  drawn 
from  the  jury  list  ;88  or  selected  from  the  county  ;89  and  if  there  be  not 
then  a  sufficient  number,  the  court  may  compel  the  attendance  of 
absentees,90  or  order  the  sheriff  to  summon  other  competent  persons 
to  complete  the  jury,91  the  order  under  some  statutes  requiring  that 


85.  Ark.— Dig.  St.,  1904,  §4519; 
Denning  v.  State,  22  Ark.  131.  la. 
Cade  Supp.,  1907,  '§5240.  Md.— Pub. 
Gen.  Laws,  art.  51,  §10.  Ore. — Lord's 
Laws,  §1406.  Tenn. — Shannon's  Code, 
§5828 

86.  Kan.— Gen.  St.,  1909,  §6649.  La. 
Const.  &  Eev.  Laws,  1904-8,  p.  406. 
Va.— Code,  1904,  §3979. 

87.  Ala. — Kirkwood  v.  State,  3  Ala. 
App.  15,  57  So.  96.  Mich.— Comp. 
Laws,  1897,  §11,875.  Minn. — Kev.  Laws, 
1905,  §5270.  Neb.— Comp.  St.,  1911, 
§§8148,  8149.  Tenn. — Shannon's  Code, 
§5828;  Madden  v.  State,  67  S.  W.  74. 
Tex. — "Wilson's  Crim.  St.,  1906,  art.  388; 
Garrett  v.  State  (Tex.  Crim.),  146  S. 
W.  930.  Va.— Code,  1904,  §3979.  Wash. 
Eem.  &  Ball.  Ann.  Code  &  St.,  §110. 
W.  Va.— Code,  1906,  §4528.  Wyo.— St., 
1898,  §2546. 

88.  la.— Code  Supp.,  1907,  §5240. 
Nev.— Rev.  Laws,  1912,  §4931.  N.  Y. 
Code  Crim.  Proc,  §§231,  232.  Ohio. 
Gen.  Code,  1910,  §11,431. 

In  Louisiana,  the  court  orders  the 
jury  commissioners  to  seleet  other 
names  from  the  general  list.  Const.  & 
Eev.  Laws,  1904-8,  p.  406. 

89.  Mass.  Eev.  Laws,  1902,  ch.  218, 
§4;  S.  D.  Code  Crim.  Proc,  §163. 

In  State  p.  Eussell,  69  Minn.  502,  72 
N.  "W.  832,  the  court  ordered  a  special 
venire  to  fill  vacancies  of  jurors  irreg- 
ularly selected. 

A  special  venire  will  issue  where  a 
sufficient  number  fail  to  appear  (State 
V.  McC'artey,  17  Minn.  54),  or  those 
appearing  are  challenged.  State  v. 
Grimes,  50  Minn.  123,  52  N.  W.  272. 

90.  Ark.  Dig.  St.,  1904,  §4520. 

91.  U.  S.— Eev.  St.,  §808.  Ala.— Code, 
1907,  §7283.  Ark.— Dig.  St.,  1904, 
§4520;  State  <0.  Swim,  60  Ark.  587,  31 
S.  W.  456.  Idaho.— Eev.  Codes,  §3961. 
la. — State  V.  Garhart,  35  Iowa  315. 
Ohio.— Gen.  Code,  1910,  §11,431. 

In  California. — The  court  may  or- 
der others  to  be  drawn  from  the 
grand  jury  bos  or  by  an  order 
on  its  minutes  the  court  may  direct  the 
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sheriff  or  an  elisor  forthwith  to  sum- 
mon the  required  number.  Code  Civ. 
Proc,  §226. 

But  in  Levy  v.  Wilson,  69  Cal.  105, 
111,  10  Pac.  272,  McKee,  J.,  speaking 
for  the  court,  said:  "We  are  of  the 
opinion  that  the  court  below,  in  exer- 
cising its  discretion,  ought  to  have 
ordered  the  panel  to  be  filled  by  re- 
quiring the  clerk,  in  open  court,  and 
in  the  presence  of  the  judge,  to  draw 
the  requisite  number  of  names  from 
the  grand-jury  box,  instead  of  requir- 
ing the  sheriff  to  summon  jurors  from 
the  body  of  the  city  and  county.  The 
former  course  of  proceeding  js  more 
consistent  with  the  correct  administra- 
tion of  justice.  But  the  course  adopted 
by  the  court  was  one  authorized  by 
the  code  .  .  .  and  as  they  were  quali- 
fied to  sit  as  grand  jurors,  and  were 
recognized  by  the  court  and  sworn  as 
a  grand  jury,  the  indictment  found 
by  it  against  the  petitioner  is  a  good 
indictment."  But  see  People  v.  Leon- 
ard, 106  Cal.  302,  318,  39  Pac.  617. 

In  IUinois,  the  statute  providing  for 
completing  the  panel  is  directory  mere- 
ly, if  sixteen  grand  jurors  are  present, 
although  there  may  be  twenty-three. 
Beasley  v.  People,  89  111.  571. 

In  Indiana,  the  panel  to  be  com- 
pleted from  the  bystanders.  Burrell 
v.  State,  129  Ind.  290,  28  N.  B.  699; 
Dorman  v.  State,  56  Ind.  454. 

Iowa. — State  v.  Miller  &  Kremling, 
53  Iowa  84,  154,  4  N.  W.  838-900,  held 
that  where  under  the  Iowa  statutes 
vacancies  in  the  panel  are  to  be  filled 
and  not  an  entire  new  panel  called,  the 
order  may  be  oral.  See  also  State  <e. 
Pierce,  8  Iowa  231. 

Under  a  statute  requiring  the  sheriff 
to  summon  qualified  persons  to  fill  a 
vacancy,  he  may  select  a  juror  who  ap- 
pears on  the  grand  jury  list  from  which 
the  names  for  the  grand  jury  have  been 
drawn.  State  v.  Gurlagh,  76  Iowa  141, 
40  N.  W.  141. 

Under  statutes  which  require  the 
sheriff  to  select  the  additional  jurors  it 
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the  sheriff  summon  twice  the  number  of  persons  required  to  complete 
the  jury,92  although  it  will  be  sufficient  if  no  more  than  the  number 
actually  required  appear,93  or  where  the  full  number  are  not  sum- 
moned, if  a  sufficient  number  appear  to  complete  the  jury.94  And 
courts  have  held  that  the  failure  to  complete  the  panel  is  not  error 
where  the  required  number  concur  in  the  findings;95  nor  is  it  neces- 
sary to  draw  or  summon  others  when  there  are  enough  to  fill  the 
panel;98  but  it  is  no  objection  to  the  panel  that  additional  jurors  have 


is  improper  for  the  judge  to  permit  tlie 
panel  to  be  filled  in  any  other  manner. 
Preuit  v.  People,  5  Neb.  377;  Burley 
v.  State,  1  Neb.  385. 

Statutes  which  provide  that  the  grand 
jury  must  proceed  if  the  required  num- 
ber are  present  mean  that  all  present 
must  possess  the  qualifications  of  jurors. 
People  v.  Leonard,  106  Cal.  302,  39 
Pac.  617. 

92.  Scott  v.  State,  63  Ala.  59. 

In  Billingslea  v.  State,  68  Ala.  486, 
it  was  held  to  constitute  no  available 
error  or  irregularity  for  the  court  to 
excuse  one  of  seven  jurors  originally 
accepted  after  twenty-one  additional 
persons  had  appeared  and  the  place  of 
the  one  so  excused  supplied  from  their 
number  without  summoning  two  others 
in  his  stead. 

Where  the  court  is  authorized  to 
make  an  order  to  summon  twice  the 
number  of  jurors  required  to  complete 
the  grand  jury  and  the  statutes  require 
eighteen  to  be  originally  summoned  and 
the  grand  jury  must  contain  fifteen,  the 
court  may  in  the  exercise  of  this  power, 
order  the  summons  of  twice  as  many 
persons  as  are  necessary  to  make  the 
number  of  grand  jurors  fifteen,  eight- 
een, or  any  intermediate  number.  Kil- 
gore  v.  State,   74  Ala.   1. 

93.  Hall  v.  State,  134  Ala.  90,  32 
So.  750;  Sanders  v.  State,  129  Ala.  69, 
29  So.  841;  Idaho  Eev.  Codes,  §3969. 

94.  Idaho  Eev.  Codes,  §3969. 

_  In  Billingslea  v.  State,  68  Ala.  486, 
it  was  held  that  it  was  immaterial  that 
the  sheriff  only, summoned  twenty-one 
additional  jurors  when  he  had  been 
ordered  to  summon  twenty-two,  the 
twenty-one  having  all  appeared  and  the 
jury  having  been  completed  from  that 
number. 

95.  State  v.  Shelton,  64  Iowa  333, 
20  N.  "W.  459.  And  see  also  State  v. 
Billings,  77  Iowa  417,  42  N.  W.  456. 

A  grand  juror  who  reports  after  the 
grand  jury  have  been  sworn  and  charged 
may  or  may  not  be  sworn,  in  the  dis- 

40 


eretion  of  the  court,  when  there  are 
enough  grand  jurors  without  him.  Find- 
ley  v.  People,  1  Mich.  234;  People  v. 
Lauder,  82  Mich.  109,  46  N.  W.  956. 
In  the  latter  case  the  court  says  that 
it  has  been  very  usual,  when  -delinquent 
jurors  have  come  in  on  the  same  day 
after  the  jury  have  been  impaneled, 
sworn,  and  charged,  to  have  them 
sworn  and  sent  to  their  fellows.  "If," 
says  the  court,  "it  may  be  done  that 
day,  then  it  may  be  done  any  time 
during  the  session  of  the  grand  jury. 
It  is  a  matter  entirely  within  the  dis- 
cretion of  the  court,  and  circumstances, 
such  as  the  absence  of  a  part  of  those 
impaneled,  from  sickness  or  other  cause, 
might  make  its  exercise  very  proper." 

In  McCoy  v.  State,  101  Miss.  613, 
57  So.  622,  the  grand  jury  was  legally 
organized  with  eighteen  members.  The 
Mississippi  law  provides  that  the  grand 
jury  shall  be  organized  with  not  less 
than  fifteen  members.  It  was  held  that 
the  fact  that  the  foreman,  for  good  and 
sufficient  reasons,  excused  four  mem- 
bers of  the  same,  thereby  reducing  its 
number  to  fourteen,  did  not  prevent 
the  grand  jury  from  proceeding  with 
business. 

96.  State  v.  .Standley,  76  Iowa  215, 
40  N.  W.  815. 

Improper  to  order  additional  names 
to  be  drawn  unless  the  number  be 
actually  reduced  below  that  provided 
for  by  law.  Boyd  v.  State,  98  Ala.  33, 
13  So.  14;  Blevins  v.  State,  68  Ala.  92; 
Berry  v.  State,  63  Ala.  126. 

Where  after  the  appointment  of  the 
foreman  a  sufficient  number  are  left 
on  the  venire  of  grand  jurors  to  com- 
plete the  panel,  the  defendant  has  no 
ground  for  complaining  that  because  of 
one  of  the  venire  having  been  a  minor 
and  four  others  having  been  excluded 
by  the  judge,  and  one  more  having 
failed  to  attend,  the  remaining  eleven 
members  of  the  grand  jury  were  drawn 
from  a  venire  of  only  thirteen  in  a 
jurisdiction   requiring   that    the   draw- 
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been  summoned  after  the  panel  is  complete.97  Whenever  it  is  neces- 
sary because  of  sickness  or  other  cause  to  discharge  or  excuse  a  member 
of  the  grand  jury,  the  court  causes  another  competent  person  to  be 
summoned  to  take  the  place  of  the  one  discharged.98 

Where  the  body  of  grand  jurors  is  reduced  below  the  requisite 
number,  an  order  of  the  court  directing  the  drawing  of  additional 
grand  jurors,  is  illegal  without  an  order  first  discharging  those  ab- 
sent from  the  original  panel."  Nor  should  talesmen  be  impaneled 
when  regular  jurors  are  absent  by  direction  of  the  judge,  until  such 
regular  jurors  have  been  notified  and  failed  to  appear.1  The  action  of 
a  grand  jury  will  be  rendered  invalid,  if  other  than  the  legal  number 
of  jurors  are  impaneled  and  take  part  in  the  deliberations;2  but  not 
if  the  mistake  is  discovered  and  the  extra  members  are  dismissed  before 
the  grand  jury  retires  for  deliberation.3  The  fact  that  one  of  the 
jurors  impaneled  is  disqualified  will  not  invalidate  an  indictment  if 
before  the  deliberation  and  finding  thereon  he  was  excused  and  a  legal 
number  of  jurors  remain.*  And  the  general  rule  is  that  mere  irreg- 
ularity in  the  proceedings  by  which  a  grand  juror  gets  upon  the  panel 
does  not  affect  the  legality  of  its  proceedings  if  such  grand  juror  is 
not  personally  disqualified.5  Under  statutes  having  the  maximum  and 
minimum  limits,  the  accused  cannot  complain  that  less  than  the 
maximum  number  take  part  in  the  proceedings.6 

E.  Drawing.  —  Owing  to  the  similarity  of  the  conduct  of  the  draw- 
ing for  the  exact  number  of  jurors  or  for  a  larger  number  than  is  re- 
quired, the  subject  will  be  found  treated  as  a  whole  at  another  place 
in  this  article.7  Where  the  grand  jury  is  drawn  from  the  regular 
jurors  present,  if  no  more  than  the  required  number  are  present,  no 
drawing  is  necessary.8 


ing   be    made    from    twenty.      State   V. 
Jones,  118  La.  369,  42  So.  967. 

97.  United  States  x.  Nevin,  199  Fed. 
831;  United  States  v.  Mitchell,  136  Fed. 
896. 

98.  TJ.  S.— Rev.  St.,  §808.  Colo. 
Ann.  St.,  §§2697,  2700.  Miss.— McCoy 
v.  State,  101  Miss.  613,  57  So.  622; 
Posey  v.  State,  86  Miss.  141,  38  So. 
324.  Wis.— St.,  1898,  §2546.  Wyo. 
Oomp.   St.,   1910,   §6154. 

99.  Eamsey  v.  State,  113  Ala.  49,  21 
So.  209;  Peters  v.  State!,  98  Ala.  38,  13 
So.  334. 

1.  State  v.  Bowman,  73  Iowa  110,  34 
N.  "W.  767. 

2.  Ala. — Ramsey  v.  State,  113  Ala. 
49,  21  So.  209.  Cal.— People  v.  Thurs- 
ton, 5  Cal.  69.  Md.— State  v.  Vincent, 
91  Md.  718,  47  Atl.  1036.  Tex.— Kainey 
r.  State,  19  Tex.  App.  479;  Williams  v. 
State,  19  Tex.  App.  265;  Smith  v.  State, 
19  Tex.  App.  95;  McNeese  v.  State,  19 
Tex.  App.  48;  Lott  v.  State,  18  Tex. 
App.  627. 
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The  faet  that  the  court  directed 
twenty-four  men,  summoned  as  grand 
jurors,  to  retire  to  the  grand  jury  room 
and  excuse  the  last  man  on  the  list, 
if  there  were  twenty-four,  and  then 
organize  by  electing  a  foreman,  and 
that  the  twenty-three  return  with  the 
foreman  to  be  then  sworn,  which  was 
done,  does  not  vitiate  an  indictment 
afterwards  found  by  the  sworn  jury. 
The  grand  jury  is  not  complete  and 
organized  for  business  until  sworn.  Kid- 
ling  v.  State,  56   Ga.  601. 

3.  Compton  v.  State,  117  Ala.  56,  29 
So.  750. 

4.  State  v.  Cooley,  72  Minn.  476,  75 
N.  W.   729. 

5.  State  v.  Cooley,  72  Minn.  476,  75 
N.  W.  729. 

6.  State  v.  Cooley,  72  Minn.  476,  75 
N.  W.  729. 

7.  See  supra,  U,  H. 

8.  "Workman  v.  State,  4  Sneed 
(Tenn.)  425. 


GRAND  JURY 


627 


Drawing  From  Special  Panel.  —  The  manner  of  drawing  a  grand  jury 
from  a  special  panel  is  the  same  as  where  the  jury  is  drawn  by  the 
clerk  from  the  regular  panel.9 

Necessity  for  Presence  of  Juror  When  Drawn.  —  The  mere  drawing  of 
the  name  of  a  juror  on  the  list  of  grand  jurors  does  not  constitute  him 
a  member  of  the  panel  when  he  is  not  present  in  court  at  the  time 
and  did  not  answer  before  the  grand  jury  was  duly  impaneled  and 
sworn.10 

p.  False  Personation  of  Grand  Juror.  —  If  an  absent  juror  who 
was  regularly  drawn  by  the  officers  designated  by  law  is  falsely  per- 
sonated by  another  person  and  who  is  sworn  and  acts  as  a  member 
of  the  grand  jury  in  the  place  of  the  absent  juror,  this  is  fatal  to  the 
organization  of  the  grand  jury.11 

G.  Substitution  of  Jurors.  —  A  grand  juror  on  being  excused 
cannot  be  permitted  to  select  a  substitute.12 

H.  Testing  Qualifications.  —  When  a  grand  jury  has  been  drawn 
and  has  appeared,  such  jurors  should  be  examined  touching  their 
qualifications.13 

I.  Oath  or  Affirmation.  —  The  grand  jury  should  be  required  to 
make  affirmation,14  where  the  law  permits  them  to  affirm,  or  to  take  an 


9.  State  v.  Von  Kutzleben,  136  Iowa 
89,  113  N.  W.  484. 

10.  State  v.  Brown,  118  La.  373,  42 
So.  969. 

'  11.    Nixon  v.  State,  68  Ala.  535. 

12.  Where  a  grand  jury  regularly 
drawn,  appointed  and  summoned,  was 
excused  by  the  court  and  permitted  to 
select  a  substitute  who  filled  his  place 
in  the  panel,  the  vacancy  was  filled 
in  an  irregular  manner,  but  that  ob- 
jection could  be  taken  only  at  the  time 
it  was  done.  State  v.  Howard  &  Cress, 
10  Iowa  101. 

13.  Ariz.— Pen.  Code,  §789.  Cal. 
Pen.  Code,  §894  (as  amended  in  1911). 
Ore,— Lord's  Laws,  §1402.  Tex.— Wil- 
son's Crim.  St.,  1906,  arts.  391,  392,  393. 

But  in  Sage  v.  State,  127  Ind.  15, 
26  N.  E.  667,  it  was  held  that  the  fail- 
ure to  examine  the  juror  is  not  fatal 
if  he  is  in  fact  a  qualified  grand 
juror. 

In  Mississippi  it  is  made  the  duty  of 
tie  court  to  poll  the  jury  to  ascertain 
Whether  any  juror  is  interested  in  the 
Vn!S'  saIe  of  intoxicating  liquors.  Code, 
1906,  §2700.  And  before  a  juror  is 
forn  he  is  examined  on  oath  touch- 
§2704         qualification-       Coae>     1906> 

Wlere  there  is  nothing  to  justify  the 
inquiry  of  a  juror  as  to  what  he  would 
jo  m  the  event  that  the  county  at- 
torney should   insist   upon    an    indict- 


ment the  court  properly  sustained  an 
objection  thereto.  State  v.  Hassan,  149 
Iowa  518,  128  N.  W.  960. 

In  the  absence  of  a  statute  permit- 
ting him  to  do  so,  the  prisoner  would 
not  be  allowed  to  inspect  the  grand 
jury  before  whom  his  case  would  have 
to  be  examined,  much  less  to  interro- 
gate them  as  to  their  qualification  to 
aet  as  such.  The  defendant  has  the 
right,  when  the  questions  have  not  al- 
ready been  put,  to  ask  the  questions 
falling  within  the  scope  of  the  statute, 
but  no  others.  These  questions  might 
be  necessary  in  order  to  enable  the  de- 
fendant to  interpose  a  proper  challenge, 
but  a  question  put  with  any  other  pur- 
pose is  improper.  Territory  v.  Hart,  7 
Mont.  42,  14  Pac.  768. 

But  it  is  not  permissible  for  a  party 
who  expects  that  an  indictment  will  be 
preferred  against  him,  to '  inquire  be- 
fore they  are  sworn,  of  each  of  the 
members  of  the  grand  jury  who  are  to 
consider  the  charge,  whether  any  of 
them  "have  formed  and  expressed  any 
opinion  as  to  the  guilt  or  innocence  of 
the  accused."  State  v.  Hughes,  1  Ala. 
655.  See  also  State  v.  Clarissa,  11  Ala. 
57,  and  infra,  VII,  A. 

14.  Me.— Eev.  St.,  1903,  p.  968.  Mass. 
Bev.  Laws,  1902,  ch.  219,  §6.  Mich. 
Comp.  Laws,  18P7,  §11,879.  Mont. 
Bev.  Codes,  1907,  §1921.  Neb. — Comp 
St.,  1911,  §8139.     N.  J.— State  v.  Fox, 
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oath15  to  the  effect  that  they  will  inquire  into  all  matters  over  which 
they  have  jurisdiction;  that  they  will  keep  their  proceedings  secret; 
and  will  present  no  man  from  envy,  hatred  or  malice ;  that  neither  will 
they  leave  any  man  unpresented  from  love,  fear  or  affection,  or  in  the 
hope  of  reward;  but  will  present  cases  truly  as  they  come  to  their 
knowledge,  according  to  their  best  understanding  and  according  to  law. 
The  usual  practice16  is  for  the  oath  to  be  first  taken  in  detail  by  the 


9  N.  J.  L.  244.  Ore. — Lord's  Laws, 
§1405.  Tex.— Wilson 's  (Mm.  St.,  1906, 
art.  404.  Wis.— St.,  1898,  §2547.  Wyo. 
Comp.  St.,  1910,  §6147. 

In  State  v.  Harris,  7  N.  J.  L.  361, 
it  was  held  that  where  an  indictment 
purports  to  be  on  the  affirmations  of 
some  of  the  grand  jurors,  it  must  ap- 
pear that  they  were  persons  entitled 
by  law  to  take  affirmations  in  lieu  of 
oaths,  or  the  indictment  will  be  fatally 
defective. 

15.  IT.  S. — Atwell  v.  United  States, 
162  Fed.  97,  89  C.  C.  A.  97.    Ala.— Code, 

1907,  §§7284,  7285.  Ark.— Dig.  St.,  1904, 
§2194;  Baker  v.  State,  39  Ark.  180. 
Cal. — Pen.  Code,  §904.  Colo. — Ann. 
St.,  §3699.  Conn.— Gen.  St.,  1902,  §4795; 
State  v.  Hamlin,  47  Conn.  95,  105;  State 
v.  Fasset,  16  Conn.  457.  Ga. — Pen. 
Code,  1895,   §825.     Idaho. — Eev.  Codes, 

1908,  §7617.      111.— Hurd's    Bev.     St., 

1909,  p.  1376.  Ind.— Burns'  Ann.  St., 
1908,  §1961.  la.— Code,  §§5249,  5250. 
Kan.— Gen.  St.,  1909,  §§6651,  6652.  Ky. 
St.,  1909,  §2250.  Me.— Rev.  St.,  1903, 
p.  968.  Mass. — Bev.  Laws,  1902,  ch. 
218,  §5.  Mich.— Comp.  Laws,  1897, 
§11,786.  Minn.  —  Eev.  Laws,  1905, 
§5275.  Miss.— Code,  1906,  §2701.  Mo. 
Bev.  St.,  1909,  §5069.  Mont.— Eev. 
Codes,  1907,  §9121.  Neb.— Comp.  St., 
1911,  §8139.  Nev.— Eev.  Laws,  1912, 
§7012.  N.  H.— Pub.  St.,  1901,  ch.  253, 
§5.  N.  Y.— Code  Crim.  Proc,  §245. 
N.  C— Bev.,  1905,  §2360.  N.  D.— Eev. 
Codes,  1905,   §9813.     Ohio.— Gen.  Code, 

1910,  §13,556.  Ore.  — Lord's  Laws 
§1405.  S.  D.— Code  Crim.  Proc,  §177. 
Tenn.— Shannon's  Code,  §5833.  Tex. 
Wilson's  Crim.  St.,  1906,  Art.  404. 
Utah.— Comp.  Laws,  1907,  §4708.  Va. 
Code,  1904,  §3980.  Wash.— Bern.  &  Ball. 
Ann.  Codes  &  St.,  §2029.  W.  Va.— Code, 
1906,  §4530.  Wis.— St.,  1898,  §2547. 
Wyo.— Comp.   St.,   1910,    §6146. 

Where  the  grand  jurors  serve  for  a 
year,  they  should  be  sworn  at  each 
term  of  court  which  they  attend.  Del. 
Laws,  1893,  Amend.,  p.  805;  Pla.  Gen. 
St.,  1906,  §3857. 
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' '  The  administration  of  the  statutory- 
oath  is  indispensible.  Without  it  the 
grand  jury  is  not  a  legally  constituted 
body  and  has  no  authority  to  perform 
the  important  functions  of  that  office. 
To  properly  safeguard  life  and  personal 
liberty  the  law  deems  it  essential  that 
before  approaching  their  work  the 
members  of  the  jury  should  lay  on 
conscience,  in  the  most  solemn  form  of 
declaration  known  to  the  law,  the  obli- 
gations embodied  in  the  form  of  oath 
prescribed.  Omission  of  this  most  im- 
portant prerequisite  invalidates  the  acts 
of  the  grand  jury  and  an  indictment 
returned  by  it  will  not  support  a  con- 
viction provided  objection  be  made 
thereto  in  proper  form  and  time." 
State  v.  Hurst,  123  Mo.  App.  39,  99  S. 
W.  820. 

Where  a  presentment  was  made  by 
twelve  jurymen  under  oath  and  by  one 
acting  with  them  not  under  oath,  it 
was  held  that  the  presentment  was 
void,  for  it  may  have  been  founded 
on  the  information  of  him  who  was 
unsworn;  secus,  with  regard  to  an  in- 
dictment, for  it  is  founded  upon  proof. 
State  v.  Baker,  4  Humph.  (Tenn.)  12. 

16.  Ala,— Pen.  Code,  1907,  §7284. 
Ariz. — Pen.  Code,  §800.  Cal.— Pen. 
Code,  §903.  Colo.— St.  Ann.,  §3699. 
Ga.— Pen.  Code,  1895,  §825.  Idaho. 
Eev.  Codes,  §7617.  Ill— Hurd's  Kev. 
St.,  1909,  p.  1376.  la.— Code,  §5249. 
Kan.— Gen.  St.,  1909,  §6651.  Miss. 
Code,  1906,  §2701.  Neb.— Comp.  St., 
1911,  §8139.  Nev.— Eev.  Laws,  1912, 
§7012.  N.  V.— Code  Crim.  Proc,  §§245, 
246.  N.  C— Bev.,  1905,  §2360.  N.  D. 
Eev.  Code,  1905,  §9813.  Ohio.— Gen. 
Code,  1910,  §13,557.  S.  D.— Code  Crim. 
Proc,  §§177,  178.  Tenn.— Shannon's 
Code,  §§5833,  5834.  Utah.— Comp. 
Laws,  1907,  §§4708,  4709.  Va.— Code, 
1904,  §3980.  W.  Va,— Code,  1906, 
§4530.    Wyo.-Comp.  St.,  1910,  §6146. 

In  Brown  v.  State,  10  Ark.  607,  John- 
son, C.  J.,  in  delivering  the  opinion  of 
the  court,  said:  "The  form  of  the 
oath  required  to  be  administered  to  the 
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foreman  and  then  the  other  grand  jurors  are  sworn  to  observe  the  oath 
which  has  been  administered  to  the  foreman.17  When  another  juror 
is  added  and  duly  sworn  to  fill  a  vacancy,  the  foreman  and  remaining 
jurors  need  not  be  again  sworn  in  a  body.18 

By  Whom  Given In  the  absence  of  express  statutory  provision  any 

officer  authorized  by  law  to  administer  oaths  generally,  may,  under  the 
direction  of  the  court,  administer  the  prescribed  oath  to  the  grand 
jury.19 

Presumption  of  Regularity.  —  The  presumption  is  that  the  proper  oath 
was  duly  administered.20 


grand  jury  is  of  ancient  origin,  and  it 
is  necessary  that  it  should  be  observed, 
at  least  in  substance;  but  the  mode 
or  order  of  administering  it  is  purely 
a  matter  of  practice,  and  must  of 
necessity  be  governed  by  circumstances. 
The  practice  in  England  was  to  ad- 
minister the  entire  oath  first  to  the 
foreman,  in  the  presence  of  his  fellows, 
and  then  to  call  three  of  the  others  at 
a  time,  until  the  panel  was  completed, 
and  swear  them  to  keep  and  observe 
the  same  oath  that  their  foreman  had 
taken.  The  usual  practice  in  this 
country  is  believed  to  be,  first  to  ad- 
minister the  entire  oath  to  the  fore- 
man, in  the  presence  of  his  fellows, 
and  then  to  call  four  of  them  at  a 
time  and  require  them  to  keep  and  ob- 
serve the  same  oath  that  he  has  taken. 
It  is  conceived  to  be  entirely  a  matter 
of  practice  as  to  the  number  that  shall 
be  sworn  at  a  time,  and  that  such 
practice  is  regulated  alone  by  consid- 
erations of  convenience.  It  might  be 
considered,  as  a  general  rule,  most  con- 
venient firsf,  to  select  the  entire  num- 
ber necessary  to  constitute  the  panel 
and  then  to  swear  them  in  the  presence 
of  the  foreman  and  of  each  other,  yet 
we  cannot  perceive  any  good  reason 
why  a  failure  in  this  respect  should 
have  the  effec't  to  vitiate  the  panel,  or 
that  it  would  have  any  other  operation 
than  to  impose  upon  the  Court  the 
necessity  of  seeing  that  the  entire  oath 
was  administered  to  such  of  the  jurors 
as  were  not  present  when  their  fore- 
man was  sworn." 

The  failure  of  the  foreman  to  take 
the  oath  will  invalidate  the  proceed- 
ings of  the  grand  jury.  Roe  v.  State 
(Ala.),  2  So.  459. 

17.  In  State  v.  Allen,  63  Kan.  598, 
66  Pac.  628,  it  was  objected  that  the 
oath  administered  to  the  jurors  was 
not  sufficient,  because  it  did  not  com- 


mence with  the  words,  "You  do 
solemnly  swear,"  and  did  not  end  with 
the  words,  "So  help  you  God."  The 
court  said:  "The  statute  specially  pre- 
scribes the  oath  that  shall  be  admin- 
istered to  the  foreman  of  the  grand 
jury,  as  well  as  that  which  shall  be 
administered  to  his  fellow  jurors,  and 
whatever  the  oath  may  be,  or  what- 
ever it  contains,  it  is  sufficient.  In 
administering  the  oath  to  the  foreman, 
as  well  as  to  the  other  members  of  the 
jury  the  court  followed  the  statute 
literally.  (Gen.  Stat.,  1901,  §§5517, 
5518).  It  must,  therefore,  be  held 
that  the  oath  so  administered  was  suf- 
ficient." 

The  abbreviated  form  of  oath  ad- 
ministered to  those  chosen  with  the 
foreman,  and  who  heard  the  full  oath 
administered  to  him,  suffices;  but  later, 
when  another  is  added  to  the  panel  to 
fill  a  vacancy,  it  will  not  do  to  qualify 
him  by  the  abbreviated  oath.  State  v. 
Furco,  51  La.  Ann.  1082,  25  So.  951; 
N.  Y.  Code  Crim.  Proc,  §247. 

'The  failure  to  administer  the  full 
oath  of  a  grand  juror  to  the  person 
chosen  to  fill  a  vacancy  is  reversible 
error,  when  timely  objection  is  made 
to  the  indictment,  the  rinding  of  which 
was  participated  in  by  the  juror  im- 
properly sworn.  State  v.  Purco,  51  La. 
Ann.  1082,  25  So.  951. 

In  the  case  of  In  re  Israel  Wadlin, 
11  Mass.  142,  one  returned  as  a  grand 
juror  was  not  present  to  hear  the 
charge;  he  was  sworn  in  the  form  pre- 
scribed, and  then  generally  charged  to 
aid  the  jury  in  their  inquiries  into 
any  offenses  which  had  been  before 
stated  in  detail  to  the  jury  in  the 
charge  of  the  court. 

48.  State  v.  Thomas,  61  Ohio  St.  444, 
56  N.  B.  276. 

19.  Allen  v.  People,  77  111.  484. 

20.  See  infra,  XVI. 
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J.  Foreman.  —  Either  the  grand  jury  appoints  its  own  foreman 
and  gives  notice  thereof  to  the  court  and  the  clerk  records  the  same21 
or  the  court  appoints  one  of  the  number  of  grand  jurors  to  act  as  fore- 
man, and  if  he  is  discharged  or  excused,  it  appoints  another  in  his 
place,22  and  such  foreman  may  be  appointed  from  talesmen  called  to 
fill  vacancies  as  well  as  from  among  the  regular  jurors.23  It  will  he 
presumed  on  appeal  that  the  foreman  was  properly  appointed.24  It  is 
the  duty  of  the  foreman  to  preside  over  the  sessions  of  the  grand  jury 
and  conduct  its  business  and  proceedings  in  an  orderly  manner.25 

K.  Clerk.  —  In  some  of  the  states,  every  grand  jury  may  appoint 
one  of  the  members  to  be  clerk  thereof,  to  preserve  and  keep  the  min- 
utes of  their  proceedings  and  of  the  evidence  given  before  them;2" 


21.  Fla.— Gen.  St.,  1906,  §3858.  Me. 
Rev.  St.,  1903,  p.  968.  Mass.— Rev. 
Laws,  1902,  eh.  218,  §7.  Mich.— Comp. 
Laws,  1897,  §11,879. 

It  is  not  necessary  that  the  fore- 
man be  re-elected  after  a  juror  has 
been  called  to  fill  a  vacancy.  State 
v.  Thomas,  61  Ohio  St.  444,  56  N.  E. 
276. 

Necessity  That  Jurors  Be  Sworn  Be- 
fore Electing  Foreman.  —  Where  the 
record  shows  that  the  requisite  jurors 
to  form  a  grand  jury  have  been  sworn 
touching  their  qualifications  as  such 
and  found  qualified,  and  then,  with- 
out taking  the  oath  prescribed  for 
grand  jurors  retired  under  charge  of 
an  officer,  of  the  court  and  selected  one 
of  their  number,  naming  him,  as  fore- 
man, after  which  they  reported  to  the 
court  the  name  of  the  juror  so  selected 
as  foreman  and  he  was  recognized  by 
the  grand  jury  and  court  as  foreman 
during  the  term  and  acted  as  such,  this 
will  amount  to  a  ratification  of  the 
election  of  such  foreman,  if  it  be  that 
the  foreman  should  be  selected  after 
the  jury  is  sworn.  Woodward  v.  State, 
33  Fla.  508,  15  So.  252. 

22.  U.  S.— Rev.  St.,  §809.  Ala. 
Code,  1907,  §7282.  Ark.— Dig.  St.,  1904, 
§2193.  Ariz.— Pen.  Code,  §798.  Cal. 
Pen.  Code,  §902.  Colo.— St.  Ann.,  §3698. 
Idaho.— Eev.  Codes,  §7616.  111.— Hurd's 
Eev.  St.,  1909,  p.  1376.  Ind.— Burns '  Ann. 
St.,  1908,  §1963.  la.— Code,  §5248; 
State  v.  Von  Kutzleben,  136  Iowa  89, 
113  N.  W.  484.  Kan.— Gen.  St.,  1909, 
§6649.  Ky.— St.,  1909,  §2250.  Minn. 
Rev.  Laws,  1905,  §5275.  Miss.— Code, 
1906,  §2701.  Mo.— Rev.  St.,  1909,  §5066. 
Mont.— Eev.  Codes,  1907,  §9120.  Neb. 
Comp.  St.,  1911,  §8138.  Nev.— Rev. 
Laws,  1912,  §7011.  N.  Y.— Code  Crim. 
Proc,  §244.     N.  C— Code,  1905,  §9812. 
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Ohio.— Gen.  Code,  1910,  §13,555.  Ore. 
Lord's  Laws,  §1404.  S.  D.— Code  Crim. 
Proc,  §176.  Tenn. — Shannon's  Code, 
§5832.  Tex.— Wilson's  Crim.  St.,  1906, 
art.  404.  Utah.— Comp.  Laws,  1907, 
§4707.  Vt.— Pub.  St.,  1906,  §2222.  Va. 
Code,  1904,  §3980.  Wash.— Rem.  &  Ball. 
Ann.  Codes  &  St.,  §2030.  W.  Va.— Code, 
1906,  §4530.  Wyo.— .Comp.  St.,  1910, 
§6146. 

In  Louisiana  and  Maryland,  the  court 
appoints  the  foreman  from  the  large 
list  before  the  remaining  jurors  are 
drawn.  La.  Const.  &  Eev.  Laws,  1904, 
p.  977;  State  v.  Brown,  118  La.  373, 
42  So.  969;  Md.  Pub.  Gen.  Laws,  art. 
51,  §10. 

And  if  the  foreman  is  absent  the 
court  appoints  one  pro  tempore.  La. 
Const.  &  Eev.  Laws,  1904-8,  p.  406. 

In  Washington,  the  court  may  re- 
move foreman  and  appoint  another  at 
any  time.  Eem.  &  Ball.  Ann.  Codes  & 
St.,    §2030. 

Statute  Directory. — The  court  shall 
appoint  a  foreman  for  the  grand  jury, 
but  the  statute  is  merely  directory  and 
failure  to  make  the  appointment  is 
without  prejudice,  where  the  indict- 
ment is  voted  by  the  seven  members 
constituting  the  grand  jury.  State  v. 
Von  Kutzleben,  136  Iowa  89, 113  N.  W. 
484. 

23.  State  <o.  Brandt,  41  Iowa  593. 

24.  Com.  v.  Pullan,  3  Bush  (Ky.) 
47;  State  v.  Vaughn,  132  Mo.  App.  135, 
112  S.  W.  72S".    , 

25.  Wilson's  Tex.  'Crim.  St.,  1906, 
art.  418. 

2.6.  Ark.— Dig.  St.,  1904,  §2195.  Fla. 
Gen.  St.,  1906,  §3855.  Ind-Burns 
Ann.  St.,  1908,  §1964.  Kan.— Gen.  St., 
1909,  §6657.  Me.— Eev.  St.,  1903,  p. 
969.  Mass.— Eev.  Laws,  1902,  ch.  218, 
§10.     Mich.— Comp.  Laws,  1897,  §1V 
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while  in  others,  the  court  may  appoint  a  competent  person,  not  a  mem- 
ber of  the  grand  jury.27 

Presumption  of  Regularity.  —  It  will  be  presumed  that  the  clerk  was 
regularly  appointed  and  properly  performed  the  duties  incident  to  the 
office.28 

L.  Excusing  and  Discharging  Jurors.  —  Within  the  discretion  of 
the  court,29  upon  a  showing  of  good  cause,  any  person  summoned  may 
be  excused  or  discharged30  or  the  panel  set  aside  by  the  court  ex  mero 


884.  Minn— Rev.  Laws,  1905,  §5277. 
Mo.— Rev.  St.,  1909,  §5075.  N.  H.— Pub. 
Bt,  1901,  ch.  253,  §7.  N.  Y— Code 
Crim.  Proc,  §250.  N.  D. — Eev.  Code, 
1905,  §9817.  Ore.— Lord's  Laws,  §1409. 
S.  D— Code  Crim.  Proe.,  §181.  Utah. 
Comp.  Laws,  1907,  §4711.  Wash. — Rem. 
&  Ball.  Ann.  Codes  &  St.,  §2030.  W.  Va. 
Code,  1906,  §4532.  Wis,— St.,  1898, 
§2550. 

In  Texas,  the  foreman  may  appoint 
one  or  more  of  the  members  as  clerks. 
Wilson's  Tex.  Crim.  St.,  1906,  art. 
418. 

27.  Iowa  Code  Supp.,  1907,  §5256 
(the  section  also  provides  that  in  coun- 
ties of  50,000  or  more  inhabitants,  the 
court  may  appoint  as  clerk  a  competent 
stenographer);  N.  J.  Comp.  St.,  p.  1873. 
_  In  State  v.  Watson,  34  La.  Ann.  669, 
it  was  expressly  ruled  that  the  ap- 
pointment by  the  judge  of  a  citizen, 
who  is  not  a  member  of  the  grand  jury, 
as  clerk  is  unauthorized. 

28.  State  v.  Pitkin,  137  Iowa  22,  114 
N.  W.  550,  a  case  in  which  the  ques- 
tion arose  as  to  the  propriety  of  the 
action  of  the  court  in  appointing  a 
woman  to  act  as  clerk.  See  generally 
9  Encyclopedia  oe  Evidence  917,  927, 
944. 

29.  State  v.  Bradford,  57  N.  H.  188. 
It  is  within  the  sound  discretion  of 

the  trial  court  to  excuse  members  of 
a  grand  jury  from  sitting  in  the  hear- 
ing of  a  matter  being  considered  by 
that  body,  where,  in  its  judgment,  such 
juror  would  not  be  impartial  and  asks 
to  be  excused,  although  not  challenged 
by  the  accused.  State  v.  Strait,  94  Minn. 
384,  102  N.  W.  913. 

In  State  v.  Brown,  118  La.  373,  42 
So.969,  the  court  said:  "Such  a  power 
is  inherent  in  the  trial  judge  in  order 
to  exclude  from  the  jury  persons  who 
are  incompetent  or  unfit  for  service 
and  it  is  in  its  very  nature  discretion- 
ary. Bishop  says:  'Nor  can  the  party 
ordinarily  complain  when  the  court  ex- 


cuses a  grand  juror  in  the  exercise  of 
its  discretion.'    Crim.  Prac.  1,  §853." 

30.  U.  S.— United  States  v.  Mitchell, 
136  Fed.  896;  United  States  v.  Belvin, 
46  Fed.  381.  Ariz.— Pen.  Code,  §803. 
Ark. — Dig.  St.,  1904,  §4521;  Denning 
v.  State,  22  Ark.  131.  Ind.— Burns'  Ann. 
St.,  1908,  §1959.  La.— State  v.  Gee,  104 
La.  247,  28  So.  879.  Me.— Eev.  St., 
1903,  p.  861.  Minn. — State  v.  Brown, 
12  Minn.  538.  N.  H.— State  v.  Brad- 
ford, 57  N.  H.  188.  Ore.— Lord's  Laws, 
§1402.  Tenn. — Jetton  v.  State,  Meigs 
192.  Utah.— People  v.  Lee,  2  Utah  441. 
Va. — Com.  17.  Burton,  4  Leigh  645. 

When  the  record  shows  that  the 
deputy  sheriff  had  served  process  in 
the  Case  on  trial,  and  was  also  a  wit- 
ness in  the  case  it  was  within  the  dis- 
cretion and  proper  for  the  court  to  ex- 
cuse him  from  serving  as  grand  juror 
while  such  case  was  being  considered 
by  them.  State  v.  Schieler,  4  Idaho 
120,  37  Pae.  272. 

In  Minnesota  the  court  shall  not  ex- 
cuse from  service  upon  the  grand  jury 
any  person  duly  drawn  and  summoned, 
except  upon  the  ground  that  he  is 
either  physically  or  mentally  unable  or 
unfit,  in  the  opinion  of  the  court,  to 
attend  or  serve  as  a  juror,  or  by  rea- 
son of  serious  sickness  of  some  im- 
mediate  member  of  his  family;  pro- 
vided, that  in  counties  having  more 
than  two  terms  of  court  a  year,  the 
court  may,  for  other  sufficient  causes, 
excuse  a  juror  from  service  at  the 
term  of  court  or  period  of  service  for 
which  he  was  so  drawn  and  summoned 
until  a  later  term  or  period  during  the 
same  year,  and  in  such  case  such  juror 
shall  report  for  service  and  serve  at 
such  later  term  or  period  with  the 
same  force  and  effect  as  though  he 
had  been  regularly  drawn  and  sum- 
moned for  such  later  term  or  period. 
The  name  of  each  person  excused,  with 
the  ground  thereof,  shall  be  entered 
by  the  clerk  among  the  proceedings  of 
the   court,   preserved   and   open   to   in- 
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motu.sl  Where  the  court  excuses  a  juror  but  does  not  swear  in  a  suc- 
cessor he  is  not  thereby  disqualified,  and  the  subsequent  proceedings 
of  the  grand  jury  are  not  invalidated  by  his  continued  participation 
therein  as  a  grand  juror.33  It  has  been  held  not  necessary  that  one 
summoned  as  a  grand  juror  and  desiring  to  be  excused  should  appear 
and  make  his  excuse  under  oath  in  open  court.33    After  the  formation 


speetion  by  all  parties.     Eev.    Laws, 
§5268. 

But  in  State  <v.  Strait,  94  Minn.  384, 
102  N.  W.  913,  the  word  "shall"  as 
used  in  this  statute  was  to  be  con- 
strued as  if  it  were  permissive  rather 
than  mandatory,  the  court  saying,  "for 
it  must  be  obvious  that  there  are  many 
reasons  why  a  juror  may  be  excused 
by  authority  of  the  court  in  cases  not 
mentioned. ' ' 

In  Texas  it  seems  to  be  the  well  set- 
tled rule  that  "neither  the  grand  jury 
nor  the  court  can  excuse  a  member 
of  the  grand  jury  after  it  has  been 
legally  organized,  and  the  power  of 
the  district  court  is  limited  to  a  dis- 
charge of  the  entire  grand  jury." 
Ex  parte  Jim  Love,  49  Tex.  Crim.  475, 
93  S.  W.  551. 

"The  court  has  certain  inherent 
powers  in  matters  of  procedure  not 
fully  or  adequately  covered  by  statute; 
and  in  the  exercise  of  such  powers  in 
impaneling  a  grand  jury,  it  will  hardly 
be  contended  that  the  judge  may  not 
excuse  an  intoxicated  person,  or  one 
who  can  not  speak  or  understand  the 
English  language  or  one  who  is  blind 
or  deaf,  notwithstanding  there  is  no 
statutory  provision  which  authorizes 
the  excusing  of  such  persons.  If  the 
judge,  in  the  exercise  of  this  inher- 
ent power,  can  excuse  for  any  cause 
or  reason  not  enumerated  in  the  stat- 
ute, then  he  is  the  judge  of  what  is 
a  sufficient  ground  for  excusing,  or  dis- 
charging, a  juror,  and  the  erroneous 
exercise  of  such  power  cannot  be  said 
to  be  in  excess  of  his  jurisdiction,  al- 
though he  may  thereby  commit  grave 
error,  the  result  of  which  would  be  to 
Tender  an  indictment  found  invalid. ' ' 
People  p.  District  Court,  39  Colo.  83,  87, 
66  Pac.  1068. 

Juror  may  be  discharged  for  failure 
to  attend.  State  v.  Wilson,  85  Mo. 
134. 

In  Michigan,  the  court  may  discharge 
a  grand  juror  for  intoxication  or  other 
gross  misconduct.  Comp.  Laws,  1897, 
§11,875. 
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In  State  v.  Brown,  118  La.  373,  42 
So.  969,  Land,  J.,  speaking  for  the 
court  said:  "That  it  is  not  only  the 
right,  but  the  duty,  of  the  judge  to 
dismiss  an  incompetent  juror,  is  too 
well   settled   for   discussion." 

The  fact  that  an  incompetent  person 
happened  to  find  a  place  on  the  grand 
jury  is  no  ground  for  the  dissolution 
of  that  body.  The  judge  may  dis- 
miss such  ineligible  juror,  and  supply 
his  place  from  the  names  remaining 
on  the  grand  jury  list.  State  v.  Furco, 
51  La.  Ann.  1082,  25  So.  951. 

The  court  in  the  exercise  of  reason- 
able discretion  can  discharge  a  grand 
juror  for  other  than  statutory  causes 
and  substitute  a  talesman,  who  is  com- 
petent to  act,  and  such  action  will  not 
constitute  error,  although  it  s  finally  de- 
cided that  the  discharged  grand  juror 
was  qualified.  State  v.  Ward,  60  Vt. 
142,  14  Atl.  187. 

The  improper  discharge  of  a  juror 
will  not  vitiate  an  indictment,  provided 
the  number  necessary  to  find  it  remain. 
V.  S.— United  States  v.  Belvin,  46  Fed. 
381.  Fla.— Gladden  v.  State,  12  Fla. 
562.  Miss. — Portis  v.  State,  23  Miss. 
578.  Mo.^State  v.  Wilson,  85  Mo.  134. 
Tex.— Smith  v.  State,  19  Tex.  App.  95. 
Va. — Com.  v.  Burton,  4  Leigh  645,  26 
Am.  Dec.  337. 

31.  United  States  v.  Jones,  69  Fed. 
973;  N.  Y.  Code  Crim.  Proc,  §238. 

In  State  v.  Carter,  144  Iowa  371, 
121  N.  W.  801,  the  court  said:  "We 
suggest,  also,  without  determining  the 
question,  that  the  district  court  has  the 
inherent  power  to  set  aside  a  list  or 
panel  of  jurors  on  its  own  motion, 
whenever  it  shall  be  made  to  appear 
that  a  legal  grand  or  trial  jury  cannot 
be  drawn  therefrom." 

32.  Wilder  v.  State  (Ala.),  60  So. 
923. 

33.  People  v.  Hidden,  32  Cal.  445, 
although  after  so  holding  the  court 
added  "though  the  practice  requiring 
excuses  in  such  cases  to  he  supported 
by   evidence   in   some   accredited  form 

i  is  to  be  commended. ' ' 
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of  the  grand  jury,  the  alternates  not  taken  should  be  discharged.84 

On  Bequest  of  Foreman.  —  In  some  jurisdictions  it  is  made  the  duty 
of  the  foreman  to  direct  any  juror  to  retire  if  he  has  a  state  of  mind 
which  will  prevent  him  from  acting  impartially.35 

M.  Reorganizing.  —  A  grand  jury  may  in  certain  cases  be  re- 
organized by  the  court  after  it  has  been  duly  impaneled  for  the  term.39 

N.  Review.  —  As  regards  the  organizing  of  grand  juries,  the  cir- 
cuit courts  have  a  very  wide  discretion  and  their  action  as  to  such  mat- 
ters will  not  be  revised  in  the  appellate  court,  unless  it  can  be  shown 
that  such  discretion  has  been  grossly  abused.37 

VII.  CHALLENGES  AND  OB JECTIONS.38  —  A.  Opportunity 
To  Challenge.  —  A  defendant  who  has  been  held  to  appear  before 
the  court  in  which  the  grand  jury  is  sworn  should  be  given  an  oppor- 


34.  Ark.  Big.  St.,   1904,   §4522. 

35.  Cal.  Sess.  Laws,  1911,  p.  452. 

36.  In  State  v.  Mooney,  10  Iowa 
506,  the  grand  jury  was  brought  into 
court  to  give  the  defendant  then  under 
arrest  an  opportunity  to  interpose  any 
challenge  he  was  by  law  allowed  to 
make.  Six  of  the  jurors  were  excused 
and  talesmen  summoned  to  fill  the 
vacancies  and  a  foreman  appointed 
from  the  talesmen  selected  by  the 
sheriff. 

37.  Meiers  v.  State,  56  Ind.  336. 

38.  "A  challenge  to  a  grand  juror 
is  a  preliminary  objection  to  the  quali- 
fication of  the  juror,  and  its  purpose 
is  to  prohibit  the  juror  from  sitting 
and  inquiring  into  the  charge  against 
the  party  interposing  the  challenge." 
People  v.  Travers,  88  Cal.  233,  26  Pac. 
88. 

"The  challenge  to  the  array  is  a  for- 
mal objection  to  the  entire  panel  for 
some  illegality  in  the  drawing,  sum- 
moning, or  impaneling  of  it."  People 
v.  District  Court,  29  Colo.  83,  66  Pac. 
1068. 

"The  challenge  to  the  poll  is  a 
formal  objection  to  one  or  more  of 
the  individual  members  for  some  dis- 
qnalification  designated  by  statute." 
People  v.  District  Court,  29  Colo.  83, 
66  Pac.  1068. 

In  Thompson  v.  State,  10&  Ga.  272, 
31  8.  E.  579,  Little  J.  in  reviewing 
™P0US  treatments  on  this  subject  said: 

ihere  are,  in  the  trial  of  criminal 
cases,  two  general  divisions  of  chal- 
lenges: challenges  to  the  array,  and 
challenges  to  the  polls.  The  only 
ground  of  challenge  to  the  array,  at 
common  law,  was  an  exception  to  the 
"ole  of  the  panel  because  of  the 
Partiality  or   default    of    the   sheriff, 


coroner,  or  other  officer  making  the 
return.  This  form  of  challenge  is  also 
divided  into  two  kinds,  principal,  and 
to  the  favor.  A  principal  cause  of 
challenge  was  based  upon  facts  which 
produced  such  a  manifest  presumption 
of  partiality,  that,  being  conceded  or 
proved  to  be  true,  the  challenge  must 
as  a  matter  of  law  be  allowed.  The 
challenge,  to  the  favor,  on  the  con- 
trary, was  grounded  upon  facts  giving 
rise  rather  to  a  suspicion  of  partiality 
than  to  a  positive  presumption  or  be- 
lief. Thompson  and  Merriam  on  Jur- 
ies, §126.  But  it  must  be  noted  that, 
whether  principal  or  to  the  favor,  the 
challenge  to  the  array  is  and  must  be 
on  account  of  the  partiality  or  defect 
of  the  officer  summoning  the  jury.  In 
practice,  a  challenge  to  the  array  is 
said  by  Eouvier,  under  the  title  'Chal- 
lenge,' to  be  that  which  applies  'to 
all  the  jurors  as  arrayed  or  set  in  order 
by  the  officer  upon  the  panel.  Such  a 
challenge  is,  in  general,  founded  upon 
some  error  or  manifest  partiality  com- 
mitted in  obtaining  the  pajiel,  and 
which  from  its  nature,  applies  to  all 
the  jurors  so  obtained.'  By  Mr.  Clark 
in  his  Criminal  Procedure,  §162,  a  chal- 
lenge to  the  array  is  defined  to  be  'an 
objection  to  all  the  jurors  collectively, 
because  of  some  defect  in  the  panel  as 
a  whole.'  By  Mr.  Chitty  in  the  first 
volume  of  his  Criminal  Law,  536,  it  is 
said  that  'Challenges  for  cause  are  of 
two  kinds;  1st,  to  the  whole  array j 
2d,  to  individual  jurymen.  To  chal- 
lenge the  array  is  to  except  at  once 
to  all  the  jurors  in  the  panel,  on  ac- 
count of  some  original  defect  in  mak- 
ing the  return  to  the  venire.'  In  1 
Thompson  on  Trials,  §31,  it  is  declared: 
'As  the  entire  office  of  selecting  the 
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ttmity  to  interpose  a  challenge  to  the  grand  jury,39  but  this  privilege 
must  be  asked  for  by  the  accused.  He  is  bound  to  know  when  the  jury 
meets,  and  the  court  need  not  offer  him  his  privilege  of  challenge 
unless  he  first  demands  it.40  Nor  will  an  indictment  be  quashed  because 
the  defendant  was  confined  in  jail  when  the  grand  jury  was  impaneled, 
and  was  given  no  opportunity  to  object  to  the  competency  of  any  mem- 
ber thereof,  if  he  fails  to  show  wherein  the  lack  of  such  opportunity 
worked  to  his  prejudice.41 

An  accused  who  had  not  been  held  to  answer  at  the  time  the  grand  jury 
which  indicted  him  was  in  session  has  not  the  right  to  have  the  dis- 
charged grand  jurors  reassembled  in  court  and  to  proceed  to  challenge 
them  formally.42 

B.  Waiver  of  Objections.  —  If  a  defendant  in  a  criminal  case  has 
an  opportunity  given  him  to  interpose  a  challenge  or  objection  to 
the  grand  jury,  before  the  indictment  is  found,  but  makes  none,  he  can- 
not afterwards  take  advantage  of  any  objection  to  the  panel  or  to  an 
individual  grand  juror,43  nor  can  it  avail  a  defendant  indicted  that 


panel  was,  at  common  law,  committed 
to  the  sheriff  or  other  summoning  offi- 
cer, the  usual  ground  of  challenging 
the  array  under  that  system  related  to 
the  partiality,  "unindifferency,"  as  it 
was  called,  or  other  disqualifications  of 
this  officer. '  " 

39.  Cal — People  v.  Eomero,  18  Cal. 
89.  But  Penal  Code,  §894,  as  amended 
in  1911,  deprives  the  accused  of  the 
right  to  interpose  any  challenge  what- 
ever. Mo. — .State  v.  Warner,  165  Mo. 
399,  65  S.  W.  584.  Mont.— Territory 
v.  Harding,  6  Mont.  323,  12  Pac.  750; 
Territory  v.  Ingersoll,  3  M;ont.  454. 
Tex. — Garrett  v.  State  (Tex.  Crim.), 
146  S.  W.  930;  Kemp  v.  State,  11  Tex. 
App.  174;  Reed  v.  State,  1  Tex.  App.  1. 

In  State  v.  Phillips,  119  Iowa  652, 
94  N.  W.  229,  it  was  held  that  the  fact 
that  defendant  is  not  given  opportun- 
ity to  challenge  grand  jurors  is  not  a 
ground  for  setting  aside  an  indictment. 

And  see  also  State  v.  Fowler,  52 
Iowa  103,  2  N.  W.  983,  where  it  is  held 
that  there  is  no  fatal  defect  in  fail- 
ing to  give  the  defendant  an  oppor- 
tunity to  challenge  where  it  is  not 
shown  that  the  defendant  has  been 
prejudiced. 

A  defendant  is  not  entitled  to  have 
an  indictment  against  him  set  aside  on 
the  ground  that  he  was  not  brought 
before  the  court  and  given  an  oppor- 
tunity to  challenge  the  grand  jury, 
where  it  appears  that  he  was  under  ar- 
rest at  the  time  upon  process  issued -by 
a  justice  of  the  peace,  and  that  the 
district   court   had  no  jurisdiction  to 

Vol.  X 


bring  him  before  it  upon  the  impanel- 
ing of  the  grand  jury.  State  v.  Fitz- 
gerald,  63  Iowa  268,  19  N.  W.  202. 

"When  a  defendant  has  had  no  op- 
portunity to  challenge  the  grand  jury 
which  found  the  indictment  against 
him,  objection  to  its  constitution  may 
be  taken  either  by  plea  in  abatement 
or  motion  to  quash  the  indictment  be- 
fore pleading  in  bar.  United  States  v. 
Gale,  109  U.  S.,  65  (3  Sup.  Ct.  1;  27 
L.  ed.,  857) ;  Carter  v.  Texas,  177  U.  S., 
442  (20  Sup.  Ct.,  687;  44  L.  ed.,  839)." 
Hill  v.  State,  89  Miss.  23,  42  So.  380. 
See  also  1  Standard  Peoc.  32. 

40.  People  v.  Eomero,  18  Cal.  89. 
See  also  Ind.— Eoss  v.  State,  1  Blackf. 
390.  Mo.— State  v.  Miller,  191  Mo. 
587,  90  S.  W.  767;  State  v.  Taylor, 
171  Mo.  465,  71  S.  W.  1005.  Tex. 
Welch  v.  State  (Tex.  Crim.),  147  S.  W. 
572;  Innocente  v.  State,  53  Tex.  Crim. 
390,  110  S.  W.  61;  Thomas  v.  State,  49 
Tex.  Crim.  633,  95  S.  W.  1069;  Hart  V. 
State,  15  Tex.  App.  202;  Kemp  v.  State, 
11  Tex.  App.  174. 

41.  Sullins  v.  State,  79  Ark.  127,  95 
6.  W.  159.  See  also  State  v.  Hinckley, 
4  Minn.  345;  People  v.  Borgstrom,  178 
N.  Y.  254,  70  N.  E.  780. 

If  in  his  motion  to  quash  he  does  not 
show  that  any  of  the  grand  jury  are 
disqualified.  Eastling  v.  State,  69  Ark. 
189,  62  S.  W.  584. 

42.  People  v.  Travers,  88  Cal.  Jty 
26  Pac.  88.  See  People  v.  Phelan,  123 
Cal.  551,  56  Pac.  424. 

43.  U.  S.— Ex  yarte  Harlan,  i»u 
Fed.  119;  United  States  v.  Louisville  & 
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he  was  not  advised  thai;  his  case  was  to  come  before  the  grand  jury 
for  investigation.4*  An  objection  to  the  grand  jury  comes  too  late 
after  the  defendant  has  pleaded  to  the  merits,45  or    where    he    has 


N.  E.  Co.,  177  Fed.  780.  Ariz.— Perez 
v.  Territory,  125  Pae.  483.  Oal.— Peo- 
ple v.  Geiger,  49  Cal.  643;  People  v. 
Hidden,  32  Cal.  445;  People  v.  Hender- 
son, 28  Cal.  465.  la. — State  v.  Harris 
'&  Folsom,  38  Iowa  242.  Minn. — State 
v.  Greenman,  23  Minn.  209.  Miss. 
Logan  v.  State,  50  Miss.  269;  Head  v. 
State,  44  Miss.  731.  Mont. — Territory 
».  Clayton,  8  Mont.  1,  19  Pac.  293; 
Territory  v.  Harding,  6  Mont.  323,  12 
Pae.  750.  Neb.— McElvoy  v.  State,  9 
Neb.  157.  N.  H.— State  v.  Band,  33  N". 
H.  216.  N.  Y.— People  v.  Jewett,  3  Wend. 
314.  Okla. — Snyder's  Comp.  Laws, 
§6663.  Pa.— Com.  v.  Craig,  19  Pa.  Super. 
81.  Term.— Ellis  v.  State,  92  Tenn.  85, 
20  S.  W.  500.  Wash.— Blanton  v. 
State,  1  Wash.  265,  24  Pac.  439. 

Compare  1  Standard  Peoc.  31,  note 
19,  et  seq. 

The  fact  that  the  accused  was  not 
held  to  answer  at  the  time  the  grand 
jury  was  formed  will  not  prevent  his 
failure  to  challenge  from  constituting 
a  waiver  where  he  was  in  custody  at 
the  time  and  was  given  an  opportunity 
to  challenge  before  the  grand  Jury 
were  sworn.  People  v.  Phelan,  123  Cal. 
551,  56  Pac.  424.  ' 

A  defendant  whose  challenge  to  a 
member  of  the  grand  jury  has  been 
sustained,  thus  reducing  the  number  to 
whom  his  case  is  submitted,  waives  the 
error  in  the  omission  to  fill  the  va- 
cancy by  failing  to  object  to  the  sub- 
mission of  his  case  to  the  incomplete 
jury.  Busse  v.  Barr,  132  Iowa  463,  109 
N.  W.  920. 

A  defendant  held  to  answer  before 
the  return  of  an  indictment  who  fails 
to  appear  and  challenge  the  grand  jury, 
although  at  an  adjourned  term,  waives 
My  objection  to  the  selection  and 
drawing  of  the  jury.  State  v.  McPher- 
son,  126  Iowa  77,  101  N.  W.  738. 

In  State  v.  Ruthven,  58  Iowa  121,  12 
N.  W.  235,  the  court  said:  "The  de- 
fendant was  in  court,  at  least  by  attor- 
ney when  the  matter  was  remanded 
to  the  grand  jury.  He  should  then 
"ave  objected  to  the  panel,  if  he  had 
any  objection  to  make.  By  failing  to 
°&ject  then,  he  waived  his  right  to  do 
so  subsequently.  The  State  of  Iowa 
"■  Hams  &  Polsom,  38  Iowa  242." 


State  v.  Hinckley,  4  Minn.  345,  held 
that  the  fact  that  the  accused  was 
imprisoned  at  the  time  the  grand  jury 
was  impaneled  is  no  excuse  for  omit- 
ting to  challenge  them.  See  to  the 
same  effeet,  People  v.  Borgstrom,  178 
N.  Y.  254,  70  N.  E.  780,  which  holds 
further  that  the  fact  that  he  is  unable 
to  procure  counsel  is  not  a  legal  excuse 
for  failure  to  challenge.  Compare  Sul- 
lins  V.  State,  79  Ark.  127,  95  S.  W. 
159. 

In  Vermont  irregularities  in  the 
method  of  selecting,  returning  or  organ- 
izing the  grand  jury,  are  not  waived  by 
one  bound  up  to  the  county  court  to  an- 
swer such  indictment  as  might  be  found 
against  him,  by  failure  to  challenge  an 
objectionable  grand  juror  at  or  before 
the  organization  of  the  panel.  Objec- 
tions to  such  irregularities  may  be 
raised  by  plea  in  abatement  at  or  be- 
fore the  time  the  accused  pleads  to 
the  indictment.  State  v.  Ward,  60  Vt. 
142,  14  Atl.  187. 

Exceptions. — While  the  rules  as 
stated  in  the  text  is  the  general  rule 
in  some  jurisdictions  there  are  certain 
exceptions  which  permit  a  plea  in 
abatement  to  the  indictment,  and  for 
a  treatment  of  this  matter  see  the  title 
"Indictment  and  Information." 

44.  Cain  v.  State,  86  Miss.  505,  38 
So.  227. 

45.  U.  S. — Mclnerney  t>.  United 
States,  147  Fed.  183,  77  C.  C.  A.  411. 
Ala. — Horton  v.  State,  47  Ala.  58.  Ind. 
O'Brien  v.  State,  125  Ind.  38,  25  N.  E. 
137.  la. — State  v.  Kouhns,  103  Iowa 
720,  73  N.  W.  353;  State  v.  Eeid,  20 
Iowa  413.  Kan. — Montgomery  v.  State, 
3  Kan.  263.  Md.— Pontier  v.  State,  107 
Md.  384,  68  Atl.  1059. 

See  the  title  "Indictment  and  In- 
formation." 

Pleading  to  the  indictment  waives 
any  objection  to  irregularities  in  the 
formation  of  the  grand  jury.  Carpen- 
ter iv.  State,  62  Ark.  286,  36  S.  W.  900; 
Wright  v.  State,  42  Ark.  94;  Dixon  v. 
State,    29    Ark.    165. 

The  acts  of  a  de  facto  grand  jury 
cannot  be  set  aside  by  a  writ  of  error 
in  the  absence  of  a  motion  to  quash  the 
indictment,  or  a  challenge  to  the  array 
in  the  trial  court.    People  v.  McOauley, 
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asked  for  and  obtained  a  continuance  of  the  proceedings.40 
C.  By  "Whom  Interposed.  —  The  state47  and  every  person  held  to 
answer  a  criminal  charge,48  may  object  to  the  competency  of  anyone 
summoned  to  serve  as  a  grand  juror.49  It  has  also  been  suggested  that 
a  challenge  may  be  made  as  amicus  curiae.™ 


256  111.  504,  100  N.  E.  182,  the  court 
saying:  "It  is  settled  by  the  many 
authorities  in  this  state  and  elsewhere 
that  an  irregularity  in  the  constitution 
of  the  grand  jury  is  waived  unless  the 
defendant  raises  the  question  by  chal- 
lenge to  the  array  or  by  motion  to 
quash  the  indictment  on  the  ground 
that  it  was  not  found  by  a  grand  jury 
legally  constituted.  (Stone  v.  People, 
2  Seam.  326;  Williams  v.  People,  54  111. 
422;  Barron  v.  People,  73  id.  256;  Hage- 
now  v.  People,  188  id.  545;  Berkenfield 
v.  People,  191  id.  272;  Bruen  v.  People, 
206  id.  417;  Marsh  t>.  People,  226  id. 
464;  People  v.  Donaldson,  255  id.  19.)" 
See  also  Gilmore  v.  People,  87  111.  App. 
128. 

46.  Cornelison  17.  Com.,  7  Ky.  L. 
Rep.  344. 

47.  Ariz.— Pen.  Code,  §790.  Cal. 
Pen.  Code,  §894.  Idaho. — Rev.  Code, 
§7607.  la.— Code,  §5243.  Mont.— Rev. 
Code,  1907,  §9112.  Neb.— Rev.  Laws, 
1912,  §7003.  N.  Y.— Code  Crim.  Proc, 
§237.  N.  D.— Eev.  Codes,  1905,  §9799. 
S.  D.— -Code  Crim.  Proc,  §165.  Utah. 
Comp.  Laws,  1907,  §4698. 

48.  Ariz.— Pen.  Code,  §790.  Ark. 
Dig.  St.  1904,  §2220.  Oal.— Pen.  Code, 
§894.  Fla.— Gen.  St.,  1906,  §3859. 
Idaho.— Eev.  Codes,  §7607.  111.— Mu- 
sick  v.  People,  40  111.  268.  Ind. — Mer- 
shon  v.  State,  51  Ind.  14.  la. — Code, 
§§5241,  5243.  Kan.— Gen.  St.,  1909, 
§6653.  La. — State  v.  Brown,  118  La^ 
373,  42  So.  969.  Mich. — Comp.  Laws, 
1897,  §11,881.  Mo.— Eev.  St.,  1909, 
§5067.  Mont.— Eev.  Code,  1907,  §9112. 
Nev.— Eev.  Laws,  1912,  §7003.  N.  Y. 
Code  Crim.  Proc,  §237.  N.  O.— Eev. 
Codes,  1905,  §9799.  S.  O.^Code  Crim. 
Proc,  §165.     Tex.— 'Wilson 's  Crim.  St., 

1906,  art.    397.      Utah.-^Oomp.    Laws, 

1907,  §4698.  Wash.— Eem.  &  Ball.  Ann. 
Codes  &  St.  §2025.  Wis.— St.,  1898, 
§2548. 

Only  such  persons  as  are  held  on  the 

criminal  charge  may  object  to  the  com- 
petency of  the  grand  jury.  Ark. — Baker 
v.  State,   58   Ark.   513,   25  S.  W.   603. 


Mich.— Thayer  v.  People,  2  Doug.  417. 
Minn. — State  v.  Davis,  22  Minn.  423. 

A  statute  which  provides  that  "ev- 
ery person  held  to  answer  a  criminal 
charge  may  object  to  the  competency 
of  any  one  summoned  to  serve  as  a 
grand  juror  before  he  is  sworn  on  the 
ground  that  he  is  the  prosecutor  or 
complainant  upon  any  charge  against 
such  person  or  that  he  is  a  witness  on 
the  part  of  the  prosecution,"  applies 
only  to  persons  held  to  answer  criminal 
charges  which  have  not  been  previously 
investigated  and  acted  upon  by  a  grand 
jury  and  not  to  a  person  already  in- 
dicted— but  against  whom  a  second  in- 
dictment for  the  same  offense  is  found 
by  a  jury  not  impaneled  in  his  pres- 
ence. Hudspeth  v.  State,  50  Ark.  534, 
9  S.  W.  1. 

Any  Accused  Person  May  Challenge. 
Grand  jurors  may,  for  cause,  be  chal- 
lenged by  any  person  to  be  affected  by 
their  finding.  The  right  is  not  r»- 
stricted  to  such  persons  as  are  in  prison 
or  under  bail  upon  charge  of  crime;  it 
may  be  exercised  by  one  who,  though 
still  at  large,  has  been  warned  by  the 
prosecuting  attorney  of  the  court  that 
he  will  be  made,  during  the  term,  the 
subject  of  an  indictment  for  perjnrv 
United  States  v.  Blodgett,  35  Ga.  336. 

49.  "The  common  law  requires 
grand  jurors  to  be  good  and  lawful 
freeholders  and  inhabitants  of  the 
county  in  which  the  crimes  they  are 
to  inquire  after  were  committed.  And 
where  that  law  prevails,  there  seems 
to  be  no  doubt  that  if  a  disqualified 
person  is  returned  as  a  grand  juror 
he  may  be  challenged  before  indictment 
found.  3  Bac.  Abr.,  Juries,  A.;  1  Chit. 
Cr.  Law,  309."  State  <v.  Hamlin,  47 
Conn.  95,  106. 

50.  "In  some  states  it  has  been 
held  that  a  challenge  may  be  made  by 
a  wholly  disinterested  person  as  ami- 
cus curiae.  Com.  v.  Smith,  9  Mass.  107; 
People  v.  Jewett,  3  Wend.  (N.  Y.)  311 
See  also  3  N.  J.  Law  J.  153;  1  Bishop 
on  Criminal  Procedure,  section  877. 
State  i>.  Carter,  141  Iowa  371,  121  N, 
W.  801. 
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D.  Grounds  Limited  to  Those  Provided  by  Statute.  —  As  a  gen- 
eral rule  challenges  may  be  had  to  grand  jurors  only  upon  the  grounds 
set  forth  in  the  statutes.51 

B.  Time  for  Objection.  —  It  has  been  held  competent  for  a  party 
about  to  be  indicted  to  object  to  a  grand  juror  after  the  panel  have 
been  sworn,62  but  the  weight  of  authority  seems  to  be  against  allowing 
such  procedure.63     In  some  jurisdictions  the  statutes  permit  a  chal- 


51.  Mont. — Territory  1>.  Hart,  7 
Mont.  42,  14  Pae.  768.  Nev. — State  v. 
Simas,  25  Nev.  432,  62  Pae.  242;  State 
v.  CollyeT,  17  Nev.  275,  30  Pae.  891. 
S.  D.— Code  Crim.  Proc.,  166;  State  v. 
Shanley,  20  S.  D.  18,  104  N.  W.  522. 
Tex.— Wilson's  Grim.  St.,  1906,  art. 
400,  401;  Rainey  v.  State,  19  Tex.  App. 
479;  Hart  v.  State,  15  Tex.  App.  202; 
Kemp  v.  State,  11  Tex.  App.  174. 

In  Peeples  v.  State,  46  Fla.  101,  108, 
35  So.  223,  the  court  said:  "Whether 
as  to  grand  jurors  any  ground  of  chal- 
lenge to  the  favor  exist  independent  of 
statute,  is  a  question  upon  which,  a 
wide  divergence  of  view  is  had  toy  the 
various  courts  of  this  country.  Many 
states  deny  them.  (State  v.  Hamlin, 
47  Conn.  95;  Laseelles  v.  State,  90  Ga. 
347,  16  S.  E.  Eep.  945,  s.  c.  35  Am. 
St.  Eep.  216;  State  v.  Easter,  30  Ohio 
St.  542;  United  States  v.  Williams,  1 
Dill.  486.)  And  so  eminent  a  writer  as 
Bishop  doubts  the  expediency  of  per- 
mitting such  objections  either  by  chal- 
lenge or  plea  in  abatement.  I  Bish. 
New 'Crim.  Law,  sec.  881.  With  us  the 
statute  fixes  the  grounds,  and  none  not 
statutory  are  recognized." 

52.    State  v.  Hughes,  1  Ala.  655. 

Where  there  is  reasonable  excuse  for 
the  delay  challenges  to  members  of  the 
grand  jury  will  be  heard  after  the  body 
has  been  fully  organized.  United  States 
v.  Blodgett,  35  Ga.  336. 

In  the  case  reported  in  State  v.  Os- 
borne, 61  Iowa  330,  16  N.  W.  201  the 
grand  jury  had  been,  sworn,  but  one  of 
their  number  to  whom  a  challenge  had 
been  allowed  was  present  in  the  jury 
room  during  the  deliberations  relating 
to  the  investigations  as  to  which  he  had 
been  challenged.  On  motion  of  the  pris- 
oner the  indictment  was  set  aside  and 
the  ease  re-submitted  to  the  same  grand 
jury  with  an  order  excluding  the  dis- 
qualified juror  from  the  examination. 
A  challenge  was  then  interposed'  to  the 
Panel  on  the  ground  that  by  their  first 
indictment  they  had  expressed  an  opin- 
ion.   The  supreme  court  held  that  this 


challenge  was  proper,  the  court  saying: 
"In  the  absence  of  any  statute  so  pro- 
viding, the  prisoner  ought  to  be  per- 
mitted to  exercise  the  right  to  challenge 
the  jurors  at  any  time  before  they  con- 
sider the  case,  upon  information  gained 
that  they  are  lawfully  subject  to  chal- 
lenge on  account  of  matters  arising  af- 
ter a  prior  challenge  had  been  made." 

53.  TT.  S.— United  States  v.  White,  5 
Craneh  C.  C.  457,  28  Fed".  Cas.  No.  16,- 
679.  Ark.— Dig.  St.,  1904,  §2220.  Cal. 
Peojile  v.  Butler,  8  Cal.  435.  Conn. 
State  •».  Hamlin,  47  Conn.  95.  Fla. 
Gen.  St.,  1906,  §3859.  HI.— Musiek  v. 
People,  40  111.  268.  Ind. — Hardin  v. 
State,  22  Ind.  347;  Bellair  v.  State,  6 
Blackf.  104.'  la.— Code,  §§5241,  5'243; 
State  v.  Pierce,  90  Iowa  506,  58  N.  W. 
891;  State  v.  Gibbs,  39  Iowa  318;  State 
v.  Ingalls  &  King,  17  Iowa  8.  Kan. 
Gen.  St.,  1909,  §6653.  Minn.— State  v. 
Ames,  90  Minn.  183,  96  N.  W.  330. 
Miss.— Code,  1906,  §2704;  Dixon  v. 
State,  74  Miss.  271,  20  So.  839.  Mo. 
Eev.  St.,  1909,  §5067;  State  v.  Tur- 
lington, 102  Mo.  642,  15  S.  W.  141; 
State  v.  Pate,  67  Mo.  488;  State  v. 
Connell,  49  Mo.  282;  State  v.  Welch,  33 
Mo.  33.  Neb.— Patrick  v.  State,  16 
Neb.  330,  20  N.  W.  121.  N.  J.— State 
v.  Lang,  75  N.  J.  L.  1,  502,  66  Atl. 
942;  State  v.  Hoffman,  71  N.  J.  L. 
285,  58'  Atl.  1012.  N.  Y.— People  v. 
Jewett,  3  Wend.  314.  N.  D.— Rev. 
Code,  1905,  §9809.  Pa.— 'Com.  v.  Clark, 
2  Browne  323.  S.  D. — State  v.  Shanley, 
20  S.  D.  18,  104  N.  "W.  522.  Tex.— Wil- 
son's Crim.  St.,  1906,  art.  397. 

In  South  Dakota  the  general  rule  is 
that  the  abjection  must  be  made  before 
the  jury  is  sworn,  except  that  after  the 
grand  jury  is  sworn,  and  before  the  in- 
dictment is  found,  the  court  may  in  its 
discretion,  upon  a  good  cause  shown, 
receive  and  allow  a  challenge.  Code 
Crim.  Proc,   §173. 

In  Illinois  the  common  law  governs  as 
to  the  time  at  which  grand  jurors  may 
be  challenged.  Musick  v.  People,  40 
111.  268. 
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lenge  at  any  time  before  the  grand  jury  retires.54  Certainly  a  grand 
juror  must  be  challenged  by  the  accused  before  the  finding  of  the  in- 
dictment, unless  it  appears  that  he  did  not  have  full  notice  or  oppor- 
tunity to  make  the  challenge  at  that  time.55 

F.  Presence  of  Accused.  —  It  would  seem  that  the  accused  need 
not,  unless  it  is  insisted  on  by  or  for  him,  necessarily  be  personally 
present  when  the  challenge  is  made,  but  that  he  may  exercise  it  or 
waive  it  by  attorney.56 

G.  Form  of  Challenge.  —  The  challenge  may  be  either  oral  or  in 
writing.57 

H.  Grounds  for  Challenge  to  the  Individual.  —  A  challenge 
may  be  had  to  an  individual  juror  on  the  ground  that  he  does  not 


The  objection  that  the  minutes  do 
not  show  that  the  foreman  of  the  grand 
jury  which  found  the  indictment  was 
duly  .appointed  and  sworn  comes  too 
late  after  the  jury  is  sworn.  State  v. 
Owens,  130  La.  746,  58  So.  557. 

54.  Haw. — Eev.  Laws,  1905,  §1786; 
Minn. — Eev.  Laws,  1905,  §5271;  Maher 
v.  State,  3  Minn.  329. 

55.  U.  S. — United  States  v.  Greene, 
113  Fed.  683.  Ark. — Hudspeth  v.  State, 
50  Ark.  534,  9  S.  W.  1.  Ga.— Parris  v. 
State,  125  G-a.  777,  54  iS.  E.  751;  Folds 
v.  State,  123  Ga.  167,  51  S.  E.  305;  Ed- 
wards v.  State,  121  Ga.  590,  49  S.  E. 
674;  Davis  v.  State,  120  Ga.  843,  48 
S.  E.  305;  Simpson  v.  State,  110  Ga. 
249,  34  S.  E.  204;  Fisher  <o.  State,  93 
Ga.  309,  20  S.  W.  329;  Lascelles  v. 
State,  90  Ga.  347,  16  S.  E.  945;  Turner 
v.  State,  78  Ga.  683,  3  S.  E.  649.  la. 
State  v.  Wheeler,  129  Iowa  100,  105  N. 
W.  374;  State  v.  Dixon,  3  Iowa  416. 
Mass. — Com.  v.  Smith,  9  Mass.  107. 

In  State  v.  Witt,  33  Ore.  594,  55  Pac. 
1053,  the  court  said:  "The  authorities 
upon  the  general  subject  as ,  to  how, 
when,  and  to  what  extent  a  defendant 
may  question  the  regularity  or  valid- 
ity of  a  grand  jury  which  returns  an 
indictment  against  him  are  in  confus- 
ion, but  they  are  generally  agreed  that 
when  an  indictment  is  returned  by  a 
body  composed  of  the  requisite  number 
of  qualified  persons,  chosen  under  a 
valid  law,  any  objection  on  account  of 
irregularity  in  the  manner  of  the  draw- 
ing or  forming  of  the  grand  jury,  if 
permissible  to  the  defendant  at  all,  must 
be  made  before  plea  to  the  merits. 
Cooper  v.  State,  120  Ind.  380  (22  N.  E. 
320);  State  v.  Collyer,  17  Nev.  275  (30 
Pac.  891);  Com.  v.  Parker,  2  Pick.  550; 
U.  S.  v.  Gale,  109  U.  S.  65  (3  Sup.  Ct. 
1).     There  is  a  distinction  to  be  noted 
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in  the  books  between  the  acts  of  a 
body  assuming  to  be  a  grand  jury,  but 
wholly  unauthorized,  or  chosen  by  an 
illegal  and  unwarranted  method,  and 
one  organized  under  a  valid  law,  though 
its  provisions  are  not  strictly  and  accur- 
ately followed.  In  the  former  case  it 
is  held  in  some  jurisdictions  that  the 
indictment  and  all  subsequent  proceed- 
ings thereunder  are  absolutely  void,  and 
the  objection  may  be  taken  at  any 
time,  even  on  appeal:  Lott  v.  State,  IS 
Tex.  App.  627;  MoNeese  v.  State,  19 
Tex.  App.  48;  Harrell  v.  State_,  22  Tex. 
App.  692  (3  S.  W.  479);  Finley  ft 
State,  -61  Ala.  201;  Peck  v.  State,  63 
Ala.  201.  But  in  the  latter  case  the 
indictment  is  not  void,  and  an  objec- 
tion to  the  regularity  of  the  forma- 
tion and  organization  of  the  grand  jury 
cannot  be  taken  after  verdict  and  judg- 
ment." 

56.  State  v.  Felter,  25  Iowa  67. 

57.  Ariz. — Pen.  Code,  §793.  Idaho. 
Rev.  Code,  §7610.  Ind.— Burns'  Ann. 
St.,  1908,  §1966.  Mont.— Rev.  Code, 
1907,  §9115.  N.  Y.— Code  (Mm.  Proc, 
§240.  N.  D— Rev.  Code,  1905,  §9805. 
S.  D.— Code  Crim.  Proc,  §169.  Utah. 
Comp.  Laws,  1907,  §4701. 

In  Texas  and  Washington  the  chal- 
lenge to  the  individual  may  be  made 
orally  but  the  challenge  to  the  array 
must  be  in  writing.  Wilson's  Tex. 
Crim.  St.,  1906,  arts.  400,  401.  Wash. 
Rem.  &  Ball.  Ann.  Codes  &  St.,  §2025. 

In  State  v.  Smith,  67  Me.  .328,  it  is. 
stated  that  the  challenge  to  the  array 
should  be  in  writing. 

In  Illinois  the  common  law  governs 
as  to  the  manner  in  which  grand  jur- 
ors may  be  challenged.  Musick  v.  Peo- 
ple, 40  111.  268. 

In  Nevada  challenge  may  be  either 
oral    or    written    when   made   on   the 
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possess  the  qualifications  required  by  law,53  on  the  ground  that,  he  is 
the  prosecutor  or  complainant  upon  any  charge  against  the  chal- 
lenger,69 that  he  is  a  witness  on  the  part  of  the  prosecution,00  that  he 
has  an  official  interest  in,  or  connection  with,  the  administration  of 
justice,61  that  he  holds  his  place  in  the  grand  jury  by  reason  of  the 
corruption  of  the  officer  who  selected  and  impaneled  the  grand  jury,02 
that  he  has  requested  or  caused  any  officer  or  his  deputy  to  be  re- 
quested to  place  him  upon  the  grand  jury,03  that  his  name  has  been 


ground  that  the  juror  is  the  prosecutor, 
a  witness  or  is  biased.  Rev.  Laws,  1912, 
§7006. 

58.  la.— Code,  §5243.  N.  D.— Rev. 
Code,  1605,  §9804.  S.  D  —  Code  'Crim. 
Proc,  §168.     Tex. — Wilson's  Crim.  St., 

1906,  art.    401.      Utah. — Comp.    Laws, 

1907,  §4700.  Wash. — Rem.  &  Ball.  Ann. 
Codes  &  St.,  §2026. 

In  Illinois  the  common  law  governs 
as  to  the  causes  for  which  grand  jur- 
ors may  be  challenged.  Musick  v.  Peo- 
ple, 40  111.  268. 

That  He  Is  a  Minor. — Idaho. — Rev. 
Code,    §7609.      Ind. — Burns'    Ann.    St. 

1908,  §1965.  Minn.— Rev.  Laws,  1905, 
§5273.  Mont.— Rev.  Codes,  1907,  §9114. 
Nev.— Rev.  Laws,  1912,  §7005.  N.  J. 
Comp.  St.,  p.  2965.  N.  Y.— Code  Crim. 
Proc,  §239.  N.  D.— Rev.  Codes,  1905, 
§9804.     S.  D.— Code  Crim.  Proc.,   §168. 

That  He  Is  an  Alien. — Idaho. — Rev. 
Code,  §7609.  Ind.— Burns'  Ann.  St. 
1908,  §1965.  Minn. — Rev.  Laws,  1905, 
§5273.  Mont.— Rev.  Code,  1907,  §9114; 
Territory  v.  Harding,  6  Mont.  323,  12 
Pac  750.  Nev.— Rev.  Laws,  19T2, 
§7003.    N.  Y.— Code  Crim.  Proc,  §239. 

That  He  Is  Not  a  Freeholder  or 
Householder  of  the  County. — Ind. 
Burns'  Ann.  St.   (Ind.),  1908,   §1965. 

Not  a  Qualified  Elector. — N.  D. — Rev. 
Codes,  1905,  §9804.  S.  ,D.— Code  Crim. 
Proc.   §168. 

Not  a  Citizen  of  the  State. — Minn. 
Rev.  Laws,  1905,  §5273.  N.  J.— Comp.. 
St.,  p.  2965. 

That  He  Is  Insane. — Idaho. — Rev. 
Code,  §7609.  Ind.— Burns'  Ann.  St. 
1908,  §1965.  Minn.— Rev.  Laws,  1905, 
§5273.  Mont.— Rev.  Codes,  1907,  §9114. 
Nev.— Rev.  Laws,  1912,  §7005.  N.  Y. 
Code  Crim.  Proc,  §239.  N.  D.— Rev. 
Codes,  1905,  §9804.  S.  D.— Code  Crim. 
Proc,  §168. 

Hahit  of  Becoming  Intoxicated. 
Burns'  Ann.  St.  (Ind.),  1908;  §1965. 

Has  Served  as  a  Grand  Juror. — The 
disqualification  of  certain  members  of 
the  grand  jury  because  of  service  as 


grand  jurors  at  the  prior  term,  of  the 
court  is  ground  for  challenge  propter 
defectum,  and  must  ibe  made  at  the 
trial.  It  is  too  late  to  urge  such  dis- 
qualifications after  verdict.  Phillips  v. 
Brown,  122  Ga.571,  50  B.  E.  361;  Mc- 
Farlin  V.  State,  121  Ga.  329,  49  S.  B. 
267;  Davis  v.  State,  120  Ga.  843,  48 
S.  E.  305. 

59.  Ariz.— Pen.  Code,  §792.  Ark. 
Dig.  St..  1904,  §2220.  Fla.— Gen.  St., 
1906,  §3859.  Idaho.— Rev.  Codes,  §7609. 
Ind. — Burns'  Ann.  St.,  1908,  §1965.  la. 
Code,  §5243,  this  challenge  by  the  de- 
fendant only.  Kan. — Gen.  St.,  1909, 
§6653.  Mich.— Comp.  Laws,  1897,  §11,- 
881;  People  i>.  Smith,  118  Mich.  73,  76 
N.  W.  124.  Minn. — Rev.  Laws,  1905, 
§5273.  Mo.— Rev.  St.,  1909,  §5067; 
State  v.  Williamson,  106  Mo.  162,  17 
S.  W.  172.  Mont.— Rev.  Codes,  1907, 
§9114.  Nev.— Rev.  Laws,  1912,  §7005. 
N.  Y.— Code  Crim.  Proc,  §239.  N.  D. 
Rev.  Codes,  1905,  §'9804.  S.  D.— Code 
Crim.  Proc,  §168.  Tex. — Wilson's 
Crim.  St.,  1906,  art.  401.  Utah.— Comp. 
Laws,  1907,  §4700.  Wis.— St.,  1898, 
§2548. 

60.  Ariz.— Pen.  Code",  §792.  Ark. 
Dig.  St.,  1904,  §2220.  Cal.— Pen.  Code, 
§896.  Fla.— Gen.  St.,  1906,  §3859. 
Idaho. — Rev.  Codes,  §7609.  Ind. 
Burns'  Ann.  St.,  1908,  §1965.  Kan. 
Gen.  St.,  1909,  §6653.  Minn.— Rev. 
Laws,  1905,  §5273.  Mo.— Rev.  St.,  1909, 
§5067.  Mont.— Rev.  Codes,  1907,  §9114. 
Nev.— Rev.  Laws,  1912,  §7005.  N.  Y. 
Code  Crim.  Proc,  §239.  N.  D.— Rev. 
Code,  1905,  §9804.  Okla.— Cowart  V. 
State,  4  Okla.  Crim.  122,  111  Pac  672. 
S.  D.— Code  Crim.  Proc,  §168.  Utah. 
Comp.  Laws,  1907,  §4700.  Wis.— St., 
1898,    §2548. 

61.  N.  J.  Comp.  St.,  p.  2965. 

62.  Burns'  Ann.  'St  (Ind.),  1908, 
§1965. 

63.  Burns'  Ann.  St.  (Ind.),  1908, 
§1965;   Iowa  Code  Supp.  1902,  §337. 

In  State  v.  Anderson,  140  Iowa  445, 
118  N.  W.  772,  the  court  in  comment- 
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improperly  placed  on  the  venire  by  the  sheriff  without  authority,64 
that  he  is  on  the  bond  or  in  co-partnership  with  any  person  held  to 
answer  before  such  grand  jury,66  that  he  is  defendant  in  a  prosecution 
similar  to  any  prosecution  to  be  examined  by  the  grand  jury,66  that 
he  is  or  within  one  year  preceding  has  been  engaged  in  any  business, 
calling  or  employment,  the  carrying  on  of  which  is  a  violation  of  law,6' 
that  he  is  related  by  blood  or  marriage  to  any  person  held  to  answer 
before  such  grand  jury,68  or  that  he  stands  in  the  relation  of  agent, 
clerk,  servant  or  employe  to  any  person  held  to  answer,69  that  a  state 
of  mind  exists  on  his  part  in  reference  to  the  case  or  to  either  party 
which  satisfies  the  court  in  the  exercise'  of  a  sound  discretion,  that  he 
cannot  act  impartially  and  without  prejudice  to  the  substantial  rights 
of  the  party  challenging ;"°  but  it  is  not  a  ground  of  challenge  that  a 
grand  juror  has  formed  or  expressed  an  opinion  as  to  the  guilt  of  the 
accused.71    It  is  not  a  ground  of  challenge  of  a  member  of  the  grand 


ing  on  the  provision  said:  "Nor  do  we 
deem  it  necessary  to  constitute  a 
ground  for  challenge  that  the  juror 
has  expressly  requested  that  his  name 
be  placed  on  the  list  returned.  In  our 
judgment  it  is  enough  if  his  language 
is  fairly  open  to  such  construction." 

64.  McElhanon  v.  People,  92  HI.  369. 

65.  Ariz.   Pen.   Code,    §792. 
Challenge  will   lie   on  behalf  of  the 

state  for  the  reason  that  the  juror  is 
bail  for  the  one  held  to  answer.  Iowa 
Code,   §5243. 

66.  Iowa  Code,  §5243,  this  challenge 
by  the  state  only. 

67.  Iowa  Code,  §5243,  this  challenge 
on, behalf  of  the  state  only. 

68.  Ariz.— Pen.  Code,  §792.  la. 
Code  §5243,  challenge  by  the  state  only. 
Tex. — Wilson,  Crim.  St.,  1906,  art.  401. 

69.  Iowa  Code,  §5243,  this  challenge 
by  the  state  only. 

70.  Ariz.— Pen.  Code,  §792.  Idaho. 
Eev.  Codes,  §7609.  Ind. — Burns'  Ann. 
St.,  1908',  §1965.  Minn.— Rev.  Laws, 
1905,  §5273.  Mont.— Eev.  Code,  1907, 
§9114.  Nev.— Rev.  Laws,  1912,  §7005. 
N.  Y.— Code  Crim.  Proc,  §239;  People 
v.  Jewett,  3  Wend.  314.  N.  D.— Rev. 
Code,  1905,  §9804.  S.  D.— Code  Crim. 
Proc,  §168. 

In  State  v.  Billings,  77  Iowa  417,  42 
N.  W.  456,  in  the  ruling  on  the  pro- 
priety of  refusing  a  challenge  on  the 
ground  of  'bias  the  court  said:  "It  is 
true,  the  juror  had  been  in  the  midst 
of  strong  excitement,  and  where  there 
was  evidently  a  conviction  as  to  the 
guilt  of  the  defendant,  as  must  be  the 
case  where  there  is  talk  of  lynching. 
One  expression  of  the  juror,  as  'Think 
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I  talked  with  others,'  in  the  connec- 
tion in  which  it  appears,  tends  to  show 
that  he  talked  with  others  of  lynching. 
If  satisfied  of  the  fact  that  he  coun- 
seled or  favored  such  a  proceeding,  we 
should  hesitate  much  before  allowing 
an  indictment  found  by  the  vote  of 
such  a  grand  juror  to  stand." 

71.  Colo. — People  •».  District  Court, 
29  Colo.  83,  66  Pac.  1068.  Ga.— Betts 
v.  State,  66  Ga.  508.  m.— Musick  v. 
People,  40  111.  268.  Mont.— Rev.  Code, 
1907,  §9114;  Territory  v.  Hart,  7 
Mont.  42,  14  Pae.  768.  Tex.— Streight 
v.  State,  62  Tex.  Crim.  453,  138  S.  W. 
742.      ' 

In  Nevada,  North  Dakota  and  South 
Dakota,  it  is  provided  by  statute  that 
a  challenge  will  not  lie  because  of  an 
opinion  formed  or  expressed  provided 
it  satisfactorily  appears  to  the  court 
upon  the  declaration  of  the  juror  that 
he  can  and  will,  notwithstanding  such 
opinion,  act  impartially.  Nev. — Rev. 
Laws,  1912,  §7005.  N.  D— Rev.  Code, 
1905,  §9804.  S.  D.— Code  Crim.  Proc. 
§168.  In  California  the  rule  was  form- 
erly the  same. 

In  State  v.  Hamlin,  47  Conn.  95,  106, 
Hovey,'  J.,  speaking  for  the  court,  said: 
"I  have  examined,  with  considerable 
care,  the  authorities  bearing  upon  this 
question,  but  find  it  nowhere  laid  down 
that  the  expression  of  an  opinion  by  a 
grand  juror,  before  he  was  summoned 
or  returned  and  sworn,  that  the  de- 
fendant was  guilty  was  ever  a  ground 
of  challenge  in  the  English  courts.  But 
in  this  eountry  there  are  some  respect- 
able authorities  in  favor  of  allowing 
it  to  be  a  sufficient  ground  of  challenge; 
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jury,  in  favor  of  one  confined  in  jail  on  a  charge  of  murder,  that  such 
member  served  on  the  coroner's  jury  which  investigated  the  death  of 
deceased.72 

I.  Challenge  to  the  Array  or  Panel.  —  A  challenge  may  ex- 
tend to  the  entire  panel.73  "Where  it  does  not  affirmatively  appear  that 
the  grand  jury  is  an  unlawful  body,  the  objection  to  any  irregularity 
in  selecting  and  impaneling  it  should  be  raised  before  plea  by  chal- 
lenge to  the  array.7*    A  challenge  to  the  panel  may  be  interposed  on 


whilst  other  authorities,  equally  re- 
spectable, hold  the  contrary.  Nearly 
ail  of  the  authorities  of  the  former 
class,  however,  Hold  that  the  exception 
■  must  be  taken  before  the  juror  is 
sworn,  and  if  taken  afterwards  it  can- 
not be  allowed.  ...  In  the  case  of 
United  States  v.  Aaron  Burr,  before 
the  Circuit  Court  of  the  United  States 
at  Richmond,  Va.,  the  prisoner  was  al- 
lowed to  challenge  grand  jurors,  on  the 
ground  that  they  had  formed  and  ex- 
pressed opinions  of  the  prisoner's  guilt. 
But  the  challenges  were  made  before 
the  grand  jury  were  impaneled  and 
sworn.  Burr's  Trial,  reported  by  David 
Robertson,  p.  38.  .  .  .  The  Supreme 
Court  of  Ohio,  in  the  case  of  The  State 
e.  Easter,  30  Ohio,  St.  B.  542,  seem 
to  have  been  of  the  opinion  that  excep- 
tions to  the  grand  jurors  for  favor, 
even  before  they  have  been  impaneled 
and  sworn,  ought  not  io  be  allowed." 

In  Idaho,  Iowa  and  Utah  such  a  chal- 
lenge is  proper.  Idaho. — Bev.  Codes, 
17609.  Iowa.— Code,  §5243  (by  the  de- 
fendant only);  State  v.  Bullard,  127 
Iowa  168,  102  N.  W.  1120.  Utah. 
Comp.  Laws,  1907,  §4700. 

But  in  State  v.  Shelton,  64  Iowa~333, 
20  N.  W.  459,  it  was  held  that  where 
the  only  ground  of  a  challenge  to  a 
grand  juror  in  a  murder  ease  was  his 
own  statement  that  he  had  read  some 
portion  of  the  evidence  taken  at  the 
coroner's  inquest;  that  he  thought  he 
had  formed  an  opinion  from  what  he 
had  read  as  to  the  guilt  of  the  defend- 
ant, but  that  he  had  no  sueh  impression 
or  bias  as  would  prevent  him  from 
listening  to  the  evidence  and  passing 
on  the  question  as  impartially  as  though 
he  had  never  heard  of  the  case,  the 
challenge  was   properly   overruled. 

In  State  v.  Hinkle,  6  Iowa  380,  it 
was  held  that  the  challenge  is  proper 
only  where  the  opinion  expressed  is 
M j  unqualified  one,  and  fhis  case  is 
««?  and  followed  in  State  v.  Gillick, 
10  Iowa  98. 


Taking  part  in  finding  an  indictment 
against  the  accused  by  a  prior  grand 
jury  is  an  expression  of  opinion  within 
the  meaning  of  the  statutes.  State  v. 
Gillick,  7  Iowa  287,  wherein  the  court 
held  it  improper  to  restrict  the  de- 
fendant in  his  challenge  to  the  follow- 
ing form  of  question:  "Have  you 
formed  or  expressed  an  unqualified  opin- 
ion as  to  the  guilt  of  the  prisoner, 
prior  to  the  time  you  were  impaneled 
as  grand  juror?"  See  also,  State  v. 
Osborne.  61  Iowa  330,  16  N.  W.  201. 

72.  Ark. — Sullins  v.  State,  79  Ark. 
127,  95  S.  W.  159.  Ga. — Betts  v.  State, 
66  Ga.  508.  Wash. — Bern.  &  Ball.  Ann. 
Code  &  St.,  §2026. 

73.  Haw. — Bev.  Laws,  1905,  §1786. 
Idaho.— Bev.  Code,  §7607.  III.— Mu- 
sick  v.  People,  40  111.  268;  Stone  v. 
People,  3  111.  326.  la.— Code,  §5241. 
Minn. — Bev.  Laws,  1905,  §5271.  Mont. 
Bev.  Code,  1907,  §9112.  Neb.— Bev. 
Laws,  1912,  §7003.  N.  D.— Bev.  Code, 
1905,  §9799.  Okla. — Snyder^s  Comp. 
Laws,  §6663.  S.  D. — Code  Crim.  Proc, 
§165.  Tex.— Wilson's  Crim.  St.,  1906, 
art.  397;  Eeed  v.  State,  1  Tex.  App.  1. 
Utah.— Comp.  Laws,  1907,  §4998.  Wash. 
Bern.  &  Ball.  Ann.  Codes  &  St.,  §2025. 

No  challenge  to  array  is  allowed  in 
New  York,  and  Oregon.  N.  Y.  Code 
Crim.  Proc,  §238;  People  v.  Hooghkerk, 
96  N.  Y.  149;  Carpenter  v.  People,  64 
N.  Y.  483;  Lord's  Ore.  Laws,  §1403; 
State  v.  Fitzhugh,  2  Ore.  227. 

It  is  properly  within  the  power  of 
the  legislatures  to  restrict  the  grounds 
of  challenge  to  the  panel  of  grand 
jurors.  People  v.  Southwell,  46  Cal. 
141.  ' 

A  challenge  to  the  array  invokes  the 
inquiry  only  as  to  whether  the  jury 
has  been  selected  in  the  mode  directed. 
State  v.  Brooks,  9  Ala.  9. 

Joinder  in  challenge  by  all  persons 
held  for  same  offense.  Iowa  Code, 
§5242. 

74.  Wilson  v.  People,  3  Colo.  325; 
State  v.  Greenman,  23  Minn.  209. 
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the  ground  that  the  jurors  were  not  drawn,  appointed  or  summoned, 
as  prescribed  by  law,75  that  the  persons  summoned  as  grand  jurors 
are  not,  in  fact,  the  persons  selected  by  the  jury  commissioners,78  that 
the  jury  as  impaneled  is  exempt  by  reason  of  having  served  at  the 
preceding  term77  or  is  disqualified  by  reason  of  having  expressed  an 
'  opinion  as  to  the  guilt  of  the  accused,78  that  the  officer  who  summoned 
them  has  acted  corruptly  in  summoning  any  one  or  more  of  them.79 
But  it  has  been  held  that  the  challenge  should  not  be  allowed  for  any 
irregularity  in  the  selection  unless  such  irregularity,  in  the  opinion 
of  the  court,  amounts  to  corruption.80  It  is  no  ground  for  challenge 
to  the  panel  that  certain  names  were  excluded  from  the  jury  list,81 
or  that  the  panel  contained  the  name  of  a  disqualified  juror,82  or  of 


In  Missouri,  no  challenge  to  the  ar- 
ray on  grounds  other  than  for  challenge 
to  the  poll.  State  v.  Eeed,  162  Mo. 
312,  62  S.  W.  982;  State  v.  Connell,  49 
Mo.  282;  State  v.  Bleekley,  18  Mo.  428. 

75.     State  v.  Howard,  10  Iowa  101. 

May  be  challenged  for  fraud.  Miss. 
Code,'  1906,  §2704.  Mont.— Eev.  Codes, 
1907,  §9113.  N.  D.— Eev.  Codes,  1905, 
§9802.  Utah.— Comp.  Laws,  1907,  §4699. 

That  the  requisite  number  of  ballots 
was  not  drawn  from  the  jury  box.  Ariz. 
Pen.  Code,  §791.  Cal.— Pen.  Code,  §895. 
Idaho.— Eev.  Code,  §7608.  Minn. — Eev. 
Laws,  1905,  §52"72.  Nev. — Eev.  Laws, 
1912,  §7004.  N.  D.— Eev.  Code,  1905, 
§9802.  S.  D.— Code'  Crim.  Proe.,  §166. 
Wash. — Eem.  &  Ball.  Ann.  Codes  &  St., 
§2025. 

In  State  v.  Lamphere,  20  S.  D.  98, 
104  N.  W.  1038,  it  was  held  that  a 
motion  to  quash  on  the  ground  that 
there  was  no  grand  jury,  because  there 
were  not  in  the  box  the  names  of  200 
qualified  jurors  at  the  time  the  grand 
jury  was  drawn  under  the  order  of  the 
court  for  that  term,  was  insufficient, 
as  the  ground  of  challenge  allowed  by 
the  statute  relates,  not  to  the  num- 
ber of  names  placed  in  the  box,  but  to 
the  ballots  drawn   therefrom. 

That  notice  of  the  drawing  of  the 
grand  jury  was  not  given.  Cal. — Pen. 
Code,  §895.  Idaho.— Eev.  Codes,  §7608. 
Nev.— Eev.  Laws,  1912,  §7004.  N.  D. 
Eev.  Codes,  1905,  §9802.  S.  D.— Code 
Crim.  Proc,  §166. 

Not  in  the  Presence  of  Officers  Des- 
ignated by  Law. — Minn.  Eev.  Laws, 
1905,  §5272. 

That  the  Drawing  Was  Not  Had  at 
the  Proper  Time. — Ariz. — Pen.  Code, 
§791.  Cal.— Pen.  Code,  §895.  Idaho. 
Eev.  Code,  §7608.  Minn. — Eev.  Laws, 
1905,    §5272.     Nev.— Eev.  Laws^  1912, 
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§7004.  N.  D.— Eev.  Code,  1905,  §9802. 
S.  D.— Code  Crim.  Proc.1,  §166.  Wash. 
Eem.  &  Ball.  Ann.  Code  &  St.,  §2025. 

76.  Wilson's  Tex.  Crim.  St.,  1906, 
§400. 

77.  Tompkins  v.  State,  138  Ga.  465, 
75  S.  E.  594. 

78.  In  State  v.  Osborne,  61  Iowa 
330,  16  N.  W.  201,  a  grand  jury  had 
found  an  indictment,  but  a  juror  being 
present  contrary  to  an  order  of  court 
excluding  him  from  the  investigation  of 
that  charge,  the  indictment  was  set 
aside.  The  charge  was  ordered  resub- 
mitted to  the  same  jury  to  which  the 
accused  interposed,  a  challenge  on  the 
ground  that  by  finding  the  previous 
indictment,  they  had  formed  and  ex- 
pressed an  opinion  as  to  the  guilt  of 
the  accused  (such  being  a  proper  ground 
for  challenge  in  Iowa).  The  supreme 
court  held  that  the  challenge  should 
have  been   sustained. 

79.  Wilson's  Tex.  Crim.  St.,  1906, 
art.  400. 

80.  Meiers  v.  State,  56  Ind.  336. 

81.  That  witnesses  sworn  on  the 
trial  think  that  certain  names  should 
have  been  on  the  list,  and  that  a  few 
colored  men  were  selected,  is  no' ground 
for  a  challenge  to  the  array  in  a  crim- 
inal case.  Thomas  v.  State,  67  Ga, 
460. 

A  challenge  to  the  array  will  not  be 
allowed  on  the  ground  that  in  the  selec- 
tion of  grand  jurors,  all  persons  be- 
longing to  a  particular  fraternity  or 
association  were  excluded,  if  those  who 
are  returned  are  unexceptional  and 
possess  the  qualifications  required  by 
statute.  People  v.  Jewett,  3  Wend.  (N. 
Y0   314. 

82.  Nixon  v.  State,  121  Ga.  144,  48 
S.  E.  966;  State  v.  Brown,  118  La.  373, 
42  So.  969. 
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one  improperly  substituted  for  a  qualified  juror,83  or  that  a  prior 
grand  jury,  which  should  have  investigated  the  charge,  had  been 
improperly  discharged.84 

The  fact  that  one  summoned  as  a  grand  juror  has  been  excused  prior 
to  the  drawing  of  the  jury  is  not  sufficient  basis  for  an  objection  to 
the  jury  as  subsequently  drawn.85  The  same  grounds  for  challenging 
exist  to  jurors  secured  by  special  venire  as  by  the  regular  procedure.86 
•  J.  Trial  of  Challenge.  —  The  challenge  must  be  tried  by  the 
court,  who  must  allow  or  disallow  it.87  In  order  to  make  his  objection 
available  the  party  challenging  should  offer  proof  that  his  grounds  of 
objection  are  true,  unless  their  truth  otherwise  appears  to  the  court 
from  the  record.88 

K.  Effect  of  Challenge.  —  The  challenge  of  a  grand  juror  can- 
not impose  on  him  the  necessity  of  making  a  disclosure  of  the  matters 
to  which  his  oath  refers.89 

Effect  of  Establishing  Objection If  such  objections  be  established  the 

person  so  challenged  shall  be  "set  aside."90  In  some  jurisdictions  the 
challenge  if  allowed  will  only  operate  as  an  exclusion  of  the  juror  in 


That  some  of  the  grand  jurors  were 
selected  from  newly  created  precincts 
in  whieh  no  general  election  has  been 
held,  the  statute  requiring  that  the 
list  be  apportioned  among  tine  pre- 
cincts according  to  the  number  of  votes 
polled  at  the  last  regular  election. 
State  v.  Pierce,  90  Iowa  506,  58  N.  W. 
891. 

83.  McElhanon  v.  People,  92  HI. 
369,  a  case  where  the  sheriff  had  erased 
the  name  of  a  grand  juror  and  substi- 
tuted therefor  the  name  of  one  who 
had  not  been  selected;  but  the  court 
said  that  while  this  was  the  rule  in 
Illinois,  it  would  be  ground  for  quash- 
ing the  indictment  at  common  law. 

84.  State  v.  Pitkin,  137  Iowa  22,  114 
N.  W.  550;  State  v.  Hart,  67  Iowa  142, 
25  N.  W.  99;  State  v.  Hughes,  58  Iowa 
165,  11  N.  W.  706. 

85.  State  v.  Johnson,  136  Iowa  601, 
111  N.  W.  827. 

86.  State  v.  Gut,  13  Minn.  341. 

87.  Ariz.— Pen.  Code,  §793.  Haw. 
Kev.  Laws,  1905,  §1786.  Idaho.— Rev. 
Code,  §7610.  Ind.— Burns'  Ann.  St., 
1908,  §1966.  la.— Code,  §5244.  Minn. 
Eev.  Laws,  1905,  §5273.  Mont.— Rev. 
Code,  1907,  §9116.  Nev.— Rev.  Laws, 
1912,  §7006.  N.  Y— Code  Crim.  Proc, 
mi.  M".  D.— Rev.  Code,  1905,  §9806. 
°-  D.— Code  Crim.  Proc,  §§169,  170. 
Xtt.— Wilson's  Crim.  St.,  1906,  art.  402. 
Utah.— Comp.  Laws,  1907,  §4702. 

In  _  Colorado,  the  challenge  to  the  ar- 
ray is  tried  by  the  eourt  or  by  triers 


appointed  as  the  court  shall  direct.  St., 
Ann.    §3694. 

Challenge  is  not  a  proceeding  under 
which  the  trial  judge  may  be  himself 
put  upon  trial,  or  required  to  pass  upon 
or  consider  the  truth  or  falsity  of 
charges  of  bias,  partiality  or  unfair- 
ness made  against  himself.  People  V. 
District  Court,  29  Colo.  83,  66  Pac. 
1068. 

88.  Yates  v.  State,  43  Pla.  177,  29 
So.  965;  State  v.  Perry,  122  N.  C.  1018, 
29  8.  E.  384. 

In  State  v.  Gillick,  10  Iowa  98,  it 
was  held  that  the  refusal  of  the  defend- 
ant to  introduce  evidence  to  sustain  his 
challenge  to  the  panel  of  the  grand 
jury  was  sufficient  to  authorize  the 
court  to  overrule  the  challenge  and  that 
the  court  may  require  evidence  to  sus- 
tain the  challenge  though  the  prosecu- 
tor declines  to  plead  thereto. 

Alienage. — One  challenging  a  grand 
juror  on  the  ground  that  he  is  an  alien 
has  the  burden  of  proof,  and  such 
alienage  must  affirmatively  appear  to 
authorize  the  exclusion  of  the  juror. 
State  v.  Haynes,  54  Iowa  109,  6  N.  W. 
156.  See  People  <D.  Quijada,  154  Cal. 
243,  97  Pac.  689. 

89.  State  v'.{  Hughes,  1  Ala.  655. 

90.  Ariz.— Pen.  Code,  §796.  Ark. 
Dig.  St.,  1904,  §2220.  Fla.— Gen.  St., 
1906,  §3859.  Ind.— Burns'  Ann.  St., 
1908,  §1967.  Kan.— Gen.  St.,  1909, 
§6653.  Mich.— Comp.  Laws,  1897,  §11,- 
881.  MO.— Rev.  St.,  1909,  §5067.  Wash. 
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the  particular  case  to  which  the  challenge  relates.91  If  the  challenge 
to  the  panel  is  allowed  the  grand  jury  are  thereby  prohibited  from  in- 
quiring into  the  charge  against  the  defendant  by  whom  the  challenge 
was  interposed,92  and  in  some  states  the  panel  is  discharged  and  a 
new  grand  jury  summoned.93 

L.  By  Plea  in  Abatement.  —  An  objection  going  to  the  organiza- 
tion of  the  grand  jury  as  a  whole  or  to  the  competency  of  individual 
members  may,  with  certain  limitations,  be  raised  by  plea  in  abate- 
ment.9* 

M.  By  Motion  in  Arrest  op  Judgment.  —  As  a  general  rule  an 
objection  which  refers  to  irregularities  in  the  drawing,  impaneling, 
qualifications  or  other  matters  concerning  the  grand  jury  or  its  pro- 
ceedings cannot  be  heard  on  a  motion  to  arrest  judgment,  such  matters 
being  heard  only  on  challenge  or  plea  in  abatement.95 

N.  On  Appeal.  —  An  objection  to  the  formation  of  the  grand  jury 
cannot  be  raised  for  the  first  time  in  the  appellate  court,86  and  where 


Rem.  &  Ball.  Ann.  Codes  &  St.,  §2028. 
Wis.— St.,  189>8,  §2548. 

In  Colorado,  where  the  juror  is  dis- 
qualified to  investigate  any  ease,  he  is 
excused  from  further  attendance.  St., 
Ann.,   §3700. 

In  Indiana,  the  juror  is  discharged 
and  his  place  filled  from  among  the  by 
Btanders.    Burns'  Ann.  St.,  1908,  §19S7. 

In  Montana  and  New  York,  the  juror 
is  discharged  if  the  challenge  is  al- 
lowed on  the  ground  that  he  is  a  minor, 
alien  or  insane.  Mont.  Bev.  Codes, 
1907,  §9118;  N.  Y.  Code  Crim.  Proc, 
§242. 

In  Utah,  if  the  challenge  is  on  the 
ground  that  the  juror  lacks  the  es- 
sential qualification  he  is  discharged. 
Comp.  Laws,  1907,  §4704. 

And  see  infra,  VI,  L. 

91.  State  v.  Hughes,  1  Ala.  655.  See 
also  Gal. — Pen.  Code,  §900.  Idaho. 
Bev.  Codes,  §7613.  la.— Code  Supp., 
1907,  §5246.  Minn. — Bev.  Laws,  1905, 
§5274.  Nev— Bev.  Laws,  1912,  §7009. 
N.  D.— Bev.  Codes,  1905,  §9807.  S.  D. 
Code  Grim.  Proc,  §171. 

In  Utah  if  the  challenge  is  on  any  of 
the  other  grounds  except  that  he  is 
not  an  eligible  juror  as  provided  by 
law,  he  is  merely  prohibited  from  tak- 
ing part  in  the  investigation  -concern- 
ing which  he  is  challenged.  Comp. 
Laws,  1907,  §4705. 

If  by  reason  of  a  juror  being  charged 
with  a  public  offense  or  where  the  of- 
fense had  been  committed  against  him, 
or  when  he  is  the  prosecutor,  or  when 
he  is  connected  by  blood  or  marriage 
with  the  person  charged,  the  number  of 
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grand  jurors  is  reduced  below  the  re- 
quired number,  the  court  should  sup- 
ply the  deficiency  from  the  qualified 
jurors  of  the  county,  but  the  person  so 
substituted  must  serve  only  during 
such  investigation.  Ala.  Code,  1907, 
§7305. 

In  Iowa  if  the  grand  jury  by  chal- 
lenge is  reduced  in  number,  the  panel 
must  be  filled  for  the  investigation  of 
the  charge  before  them.  Code  Supp., 
1907,   §5246. 

In  Montana,  this  is  the  rule  if  the 
challenge  is  allowed  on  the  ground 
that  he  is  the  prosecutor  or  a  witness 
for  the  prosecution.  Eev.  Codes,  1907, 
§9119,  and  the  same  is  true  in  New 
York  with  the  additional  ground  that 
a  state  of  mind  exists  on  the  part  of  the 
juror  which  would  disqualify  him.  Code 
Crim.  Proc.  §242. 

92.  Ariz.— Pen.  Code,  §795.  Cal. 
Pen.  Code,  §899.  Idaho.— Bev.  Codes, 
§7612.  la.— Code  Supp.,  1907,  §5246. 
Minn.— Eev.  Laws,  1905,  §5274.  Nev. 
Bev.  Laws,  1912,  §7008.  S.  D.— Code 
Crim.  Proc,  §175.  Utah. — Comp.  Laws 
1907,   §4703. 

93.  Mont.— Bev.  Code,  1907,  §9117. 
N.  D.— Bev.  Code,  1905,  §9803.  S.  D. 
Code  Crim.  Proc,  §167. 

94.  See  the  title  "Abatement,  Pleas 
of,"  vol.  1,  p.  31,  and  the  title  "In- 
dictment and  Information." 

95.  See  the  title  "Arrest  of  Judg- 
ment," vol.  2,  p.  1022. 

96.  Eoe  v.  State,  82  Ala.  68,  3  So. 
2;  Morgan  v.  State,  19  Ala.  556.  See 
supra,  VII,  B  and  D. 
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an  appeal  is  permissible  the  record  must  as  in  other  cases  show  that 
the  defendant  was  prejudiced.97 

Vm.  ADJOURNING  AND  DISCHARGING  JURY.*8  — On  the 
completion  of  the  business  before  them,  the  grand  jury  should  be  dis- 
charged," but  whether  the  business  is  completed  or  not,  they  are  dis- 
charged by  the  final  adjournment  of  the  court,1  or  by  order  of  the 
court,2  or  by  the  judge  of  the  court  proceeding  to  hold  court  in  some 
other  county,3  or  at  the  expiration  of  a  fixed  period.4  Where  the  sys- 
tem of  terms  is  abolished,  it  has  been  held  that  a  grand  jury  is  not 
discharged  until  dissolved  by  operation  of  law  or  an  order  of  court.5 
If  a  grand  jury  impaneled  for  one  term  is  continued  into  the  next 


97.  Eastling  11,  State,  69  Ark.  189, 
62  S.  W.  584. 

Before  the  action  of  the  court  in  er- 
roneously overruling  a  challenge  to  a 
person  drawn  and  summoned  as  a  grand 
juror  can  he  availed  of  on  appeal,  the 
ease-made  or  bill  of  exceptions  must 
affirmatively  show  that  the  objection- 
able person  was  finally  accepted  and 
impaneled  as  a  grand  juror;  that  he 
was  a  member  of  the  grand  juror  which 
returned  the  indictment;  that  the  de- 
fendant before  entering  his  plea  filed 
a  motion  to  set  aside  the  indictment 
on  that  specific  ground,  and  that  the 
motion  was  overruled  and  the  defend- 
ant excepted.  Oowart  v.  State,  4  Okla. 
(Mm.  122,  111  Pac.   672. 

98.  As  to  excusing  or  discharging 
individual  jurors,  see  supra.  VI,  L. 

99.  TJ.  S.— Eev.  St.,  §811.  Cal 
Pen.  Code,  §906.  Idaho. — Rev.  Codes, 
§7620.  la.— Code,  §5252.  Mian. 
Eev.  Laws,  1905,  §5277.  *Mont. — Eev. 
Code,  1907,  §4123.  Nev.— Rev.  Laws, 
1912,  §7015.  N.  Y.— Code  Crim.  Proc, 
§251.  N.  D.— Rev.  Code,  1905,  §9818. 
Ore.— Lord's  Laws,  §1410.  S.  D.— Code 
Crim.  Proc,  §182.  Term. — Shannon's 
Code,  §§5830,  5836.  Utah.— Comp.  Laws, 
1907,  §4711. 

1.  TT.  S. — Jones  v.  United  States, 
162  Fed.  417,  89  C.  C.  A.  303.  Ariz. 
Pen.  Code,  §So3.  Cal.— Pen.  .Code,  §906. 
Idaho.— Eev.  Code,  §7620.  la.— Code, 
§5252.  Minn.— Rev.  Laws,  1905,  §5277. 
Mont.— Eev.  Codes,  19017,  §9123.  N.  Y. 
Code  Crim.  Proc.,  §251.  N.  D.— Eev. 
Codes,  1905,  §9818.  Ore.— Lord's  Laws, 
§1410.  S.  D.— Code  Crim.  Proc.  §182. 
Tenn.— Shannon's  Code,  §5830.  Utah. 
Comp.  Laws,  1907,  §4711. 

2,  U.  S.— Jones  10.  United  States,  162 
Fed.  417,  89  C.  C.  A.  303.  Mont.— Rev. 
CodeS)  1907,  §9123.  N.  D.— Rev.  Codes, 
1905^  §9818. 


Excusing  or  Discharging  Individual 
Jurors. — See  supra,  VI,  L. 

Review. — As  regards  the  discharging 
of  grand  juries,  the  circuit  courts  have 
a  very  wide  discretion,  and  their  action 
as  to  such  matters  will  not  be  revised 
in  the  appellate  court,  unless  it  can  be 
shown  that  such  discretion  has  been 
grossly  abused.  Meiers  v.  State,  56 
Ind.  336. 

3.  Okla.  Sess.  Laws,  1895,  ch.  41, 
§1£ 

Where  the  regular  presiding  judge 
has  impaneled  the  grand  jury  and  is 
then  assigned  by  the  supreme  court  to 
hold  court  in  another  county  and  in  an- 
other district .  and  one  of  the  justices 
of  the  supreme  court  is  assigned  to 
hold  his  court  during  his  absence  from 
said  district  this  does  not,  by  opera- 
tion of  law,  discharge  the  grand  jury 
on  the  ground  that  the  judge  of  that 
district  is  holding  court  in  some  other 
county.  Territory  of  Oklahoma  v.  Ter- 
rell,  11    Okla.    449,    68   Pac.    503. 

4.  Nev.  Rev.  Laws,  1912,  §7015,  at 
the  expiration  of  a  year. 

In  Kentucky,  the  grand  jury  is  pro- 
hibited from  remaining  in  session  longer 
than  six  days  at  any  term  unless  by 
order  entered  of  record  by  the  court. 
St.,  1909,  §2251. 

Under  the  New  Jersey  act  (Pamph. 
L.,  p.  341),  in  counties  where  a  new 
grand  jury  is  authorized,  grand  jurors 
summoned  to  attend  at  the  opening  of 
the  court  are  to  serve  until  the  new 
grand  jury  appear.  State  to.  Castle,  75 
N.  J.  L.  187,  66  Atl.  1059. 

5.  Halsey  v.  Superior  Court,  152 
Cal.  71,  91  Pac.  987. 

Under  such  statutes  as  mentioned 
in  the  text,  not  even  the  selection  and 
returning  of  the  grand  jurors  for  the 
succeeding  year  will  discharge  a  grand 
jury.    Nor  will  the  grand  jury  be  pre- 
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term  and  is  recognized  by  the  court  as  a  valid  jury  in  receiving  its 
indictments,  it  is  a  de  facto  grand  jury,  and  its  indictments  are  not 
void.6  The  court,  in  its  discretion,  may  adjourn  the  grand  jury  to  a 
subsequent  day,7  or  the  term  may  be  adjourned  without  having  the 
effect  of  discharging  the  grand  jury.8 

IX.  CHARGE  OF  COURT.  — The  grand  jury  being  impaneled 
and  sworn  must  be  charged  by  the  court.  In  doing  so,  the  court  must 
give  them  such  information  as  it  may  deem  proper,  or  as  is  required 
by  law,  as  to  their  duties.9    It  has  been  held  that  the  charge  should 


vented  from  acting  after  the  expiration 
of  the  year  for  which  they  were  selected 
where  their  successors  have  not  been 
selected  at  the  time  of  the  action  in 
question.  Halsey  v.  Superior  Court,  152 
Cal.  71,  91  Pae.  987. 

6.  People  v.  Morgan,  133  Mich.  550, 
95  N.  W.  542;  State  v.  District  Court, 
31  Mont.  428,  78  Pac.  769. 

State  v.  Noyes,  '87  Wis.  340,  58  N. 
"W.  386,  27  L.  E.  A.  776,  41  Am.  St. 
Bep.  45,  in  which  case  a  grand  jury 
selected  and  sworn  at  one  term  acted 
as  the  grand  jury  for  the  next  and 
succeeding  term  without  being  empan- 
eled or  sworn  for  the  succeeding  term, 
and  the  indictments  returned  by  it  at 
said  succeeding  term,  were  held  not 
open  to  collateral  attack.  The  court 
speaking  by  Chief  Justice  Orton  said, 
"There  cannot  be  a  more  appropriate 
application  of  the  de  faoto  doctrine 
than  to  such  a  body  as  a  grand  jury 
de  faoto  while  thus  holding  over  and 
doing  business  in  the  October  term  of 
the  court."  In  People  v.  Morgan,  133 
Mich.  550,  95  N.  W.  542,  the  doctrine 
of  the  Wisconsin  case  was  approved 
under  a  similar  state  of  facts,  and  that 
court  extended  the  doctrine  and  held 
that  under  the  statutes  of  Michigan  an 
indictment  found  by  a  de  facto  grand 
jury  could  not  be  questioned  by  a  mo- 
tion to  quash  or  a  challenge  to  the 
array.  And  see  also  People  v.  McCauley, 
256  111.  504,  100  N.  E.  182. 

7.  Minn.— Eev.  Laws,  1905,  §5277. 
Miss. — Code  1906,  §2706.  Pa.— Traviss 
v.  Com.,  106  Pa.  597. 

In  Indiana,-  whenever  in  the  opinion 
of  the  court,  the  grand  jury  has  been 
in  session  long  enough,  and  the  public 
interest  requires  that  it  should  adjourn, 
it  is  made  the  duty  of  the  court  to 
order  the  same  adjourned.  Burns'  Ann. 
St.,   1908,   §1958. 

8.  State  r.  Pate,  67  Mo.  488;  State 
V.  Barnes,  20'  Mo.  413;  Smith  *>.  State, 
4  Neb.  277. 
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9.  Ariz.— Pen.  Code,  §801.  Cal. 
Pen.  Code,  §903.  Haw.— Eev.  Laws, 
1905,  §1785.  Idaho.— Rev.  Code,  §7619. 
la. — Code,    §5251.     Minn. — Eev.   Laws, 

1905,  §5275.  Miss.— Code,  1906,  §2702. 
Mont.— Eev.  Codes,  §9122.  Neb. 
Comp.  St.,  1911,  §8141.  Nev.— Eev. 
Laws,  1912,  §7014.  N.  Y.— Code  Crim. 
Proc,  §248.  N.  D.— Eev.  Codes,  1905, 
§9815.  Ohio.— Gen.  Code,  1910,  §13558. 
Ore. — Lord's  Laws,  §1407.  S.  D.— Code 
Crim.  Proc,  §179.  Term. — Shannon's 
Code,  §§7035,  7036.  Tex.— Wilson 's 
Crim.  St.,  1906,  §405.  TTtah.-<!omp. 
Laws,  1907,  §4710.  Va.— Code,  1904, 
§3982.  Wash.— Bern.  &'  Ball.  Ann. 
Codes    &    St.,    §2031.     W.    Va.— Code, 

1906,  §4531.  Wyo.— iComp.  St.,  1910, 
§6148. 


A  form  for  the  charge  is 
in  Lung's  Case,  1  Conn.  428. 

In  Stewart  v.  State,  24  Ind.  142,  it 
was  held  that  while  it  is  the  duty  of 
the  court  to  instruct  the  grand  jury, 
the  failure  to  do  so  will  not  invalidate 
their  finding*. 

In  Com.  v.  Knapp,  9  Pick.  (Mas9.) 
496,.  it  was  held  that  the  court  will 
not  instruct  the  grand  jury,  at  the  in- 
stance of  the  party  accused,  in  regard 
to  the  nature  of  the  evidence  proper 
to  be  received  by  them. 

"It  was  said  by  the  court  in  Blau  v. 
State,  82  Miss.  521,  34  So.  153,  through 
Price,  J.:  'In  directing  the  attention 
of  the  grand  jury  to  particular  offenses 
or  classes  of  offenses,  to  crime  and  the 
necessity  of  suppressing  it,  a  very 
large,  necessary,  and  useful  discretion 
is  conferred  upon  the  presiding  judge, 
and  this  court  will  not  undertake  to 
control  that  discretion  unless  mani- 
festly a'bused.'  "  Puller  v.  State,  85 
Miss.  199,  37  iSo.  749. 

To  the  same  effect,  see  Clair  v.  State, 
40  Neb.  534,  59  N.  W.  118. 

The  extent  to  which  the  grand  jury 
shall    be    instructed   rests  in   the  dis- 
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be  given  by  the  presiding  judge  in  open  court.10  The  court  may  further 
charge  the  jury  when  the  necessity  arises,11  but  he  should  not'  urge 
the  finding  of  a  particular  indictment  or  inform  them  that  sufficient 
evidence  exists  to  warrant  an  indictment,12  or  denounce  or  specifically 
direct  the  attention  of  the  grand  jury  to  any  named  person,13  or  express 
any  opinion  as  to  the  guilt  or  innocence  of  the  accused,14  or  deliver 
charges  that  are  in  any  way  "inflammatory."15 

Exceptions  to  Charge.  —  Exceptions  to  the  charge  of  the  court  have 
been  permitted.16 

X.  PROCEEDINGS  OF  THE  GRAND  JURY.  — A.  Sessions. 
Generally  the  grand  jury  after  its  organization  meets  and  adjourns  of 
its  own  motion;17  but  it  has  been  held  that  the  grand  jury  is  not 


cretion  ai  the  presiding  judge.  Com  v. 
Sanborn,  116  Mass.  61. 

Spring,  J.  in  delivering  the  opinion 
of  the  court  in  People  v.  Glen,  64  App. 
Div.  167,  71  N.  Y.  Supp.  893,  said: 
"Section  248  requires  the  court  to 
charge  the  grand  jury.  It  requires 
that  he  read  to  them  certain  sections 
of  the  Criminal  Code,  or  furnish  to 
them  a  copy  of  the  same,  and  then 
provides:  'And  must  give  to  them 
such  information  as  it  may  deem  proper 
as  to  the  nature  of  their  duties,  and 
any  charges  or  crimes  returned  to  the 
court  or  likely  to  come  before  the  grand 
jury.'  The  subjectmatter  of  his  charge, 
and  the  manner  of  presenting  it  to 
the  grand  jury,  rest  in  his  discretion. 
If  he  desires  to  read  to  them  affidavits 
showing  that  a  crime  has  probably  been 
committed,  and  the  facts  pertaining  to 
it,  that  mode  of  procedure  is  open  to 
Mm.  The  exercise  of  that  discretion,  in 
m7  judgment,  is  not  subject  to  re- 
view. If,  however,  it  can  be  reviewed 
at  all,  assuredly  not  unless  it  has  been 
grossly  abused  to  the  prejudice  of  the 
defendant." 

After  Filling  Vacancy. — It  is  not  es- 
sential that  the  judge  should  deliver 
anew  a  full  charge  to  the  grand  jury 
after  each  filling  of  a  vacancy  in  the 
panel.  State  v.  Furco,  51  La.  Ann.  1082, 
25  So.  951. 

10.  People  v.  Strauch,  153  111.  App. 
544,  550.    But  see  infra,  X,  B,  8. 

In _  Mississippi  all  county  and  county 
district  officers  are  required  to  attend 
and  hear  the  charge  and  be  themselves 
charged  as  to  the  duties  of  their  re- 
spective offices.  Miss.  Code,  1906, 
§2703. 

11.  Haw.  Bev.  Laws,  1905,  §1785; 
Eem.  &  Ball.  Ann.  Codes  &  St.  (Wash.), 


It  is  no  abuse  of  discretion  for  the 
court  to  direct  the  grand  jury  to  in- 
vestigate alleged  crimes  in  the  conduct 
of  a  public  institution  and  it  was  none 
the  less  "given  them  in  charge"  be- 
cause a  suggestion  upon  which  the  court 
acted  came  to  it  from  the  grand  jury. 
Com.  "0.  Dietrich,  7  Pa.  Super.  515. 

12.  Clair  v.  State,  40  Neb.  534,  59 
N.  W.  118. 

Criminal  courts  may  call  the  atten- 
tion of  grand  juries  to,  and  direct  their 
investigation  of,  matters  of  general 
public  import,  which  from  their  nature 
and  operation  in  the  entire  community 
justify  such  intervention.  la. — State 
v.  Will,  97  Iowa  58,  65  N.  W.  1010. 
Miss.— Blau  v.  State,  82  Miss.  514,  34 
So.  153.  Pa. — Com.  v.  Dietrich,  7  Pa. 
Super.  515. 

13.  Fuller  v.  State,  85  Miss.  199,  37 
So.  749. 

14.  State  v.  Turlington,  102  Mo.  642, 
15  S.  W.  141. 

15.  Clair  v.  State,  40  Neb.  534,  59 
N.  W.  118. 

16.  Clair  v.  State,  40  Neb.  534,  59 
N.  W.  118. 

17.  Nealon  v.  People,  39  111.  App. 
481;  Ex  parte  Love,  49  Tex.  Crim.  475, 
93   S.  W.   551. 

In  Jones  v.  United  States,  162  Fed. 
417,  89  C.  C.  A.  303,  it  is  said:  "In 
the  absence  of  an  order  of  the  court, 
certainly,  the  jury  may  meet  and  ad- 
journ on  its  own  motion,  and  may  law- 
fully proceed  in  the  performance  of  its 
duties  while  in  existence,  whether  the 
court  be  in  session  or  not.  Nealon  v. 
People,  39  111.  App.  4S1;  In  re  Gannon, 
69  Cal.  541,  11  Pac.  240;  State  v.  Eeid, 
20  Iowa,  413;  Ulmer  v.  State,  14  Ind. 
52." 
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properly  in  session  if  the  judge  has  absented  himself  from  the  county.18 
Number  Present.  —  In  some  jurisdictions,  statutes  have  been  passed 
to  regulate  the  number  of  grand  jurors  required  to  constitute  a 
quorum.19  To  render  an  indictment  valid,  it  is  not  essential  that  the 
full  number  of  grand  jurors  be  actually  present  at  the  time  of  the 
finding,  provided  the  proper  number  concur  in  finding  the  indict- 
ment.20 

B.  Secrecy  of  Pboceedings.  —  1.  General  Statement.  —  The  stat- 
utes uniformly  provide  that  the  grand  jury  shall  retire  to  a  private 
room  and  there  hold  their  deliberations.21  No  person  other  than  the 
prosecuting  attorney,  the  stenographer,  the  interpreter,  and  the  wit- 
ness under  examination  should  be  permitted  to  be  present  while  the 
grand  jury  are  examining  a  charge  and  no  one  other  than  the  mem- 
bers should  be  present  during  the  deliberation  or  voting.22    In  some 


18.  In  People  v.  Eotole,  61  Mise. 
579,  115  N.  Y.  Supp.  854,  the  lower 
Court  had  ordered  "that  this  court  be 
continued  open,  but  stand  in  recess  un- 
til such  time  as  it  shall  be  adjourned," 
and  then  absented  himself  from  the 
county.  The  appellate  court  held  that 
such  action  "is  not  warranted  by  the 
law  or  practice,  and  that  the  action  of 
the  grand  jury  during  that  time  was 
null   and  void." 

19.  In  Louisiana,  if  nine  of  the 
twelve  are  present,  the  body  may  pro- 
ceed with  the  transaction  of  its  duties. 
Const.  &  Eev.  Laws,  1904-8,  p.  406. 

In  Minnesota,  at  least  sixteen  must 
be   present.     Eev.    Laws,    1905,    §5261. 

In  New  York,  the  presence  of  at  least 
sixteen  is  necessary  for  the  transaction 
of  any  business.  Code  Crim.  Proc, 
§224. 

In  Texas,  a  quorum  consists  of  nine. 
Wilson's  Crim.  St.,  1906,  art.  410. 

In  Utah,  five  of  the  seven  constitute 
a  quorum.     Comp.  Laws,  1907,  §4697. 

In  Wyoming,  nine  of  twelve  are  com- 
petent to  act.     Comp.  St.,  1910,  §6144. 

20.  U.  S. — Jones  v.  United  States, 
162  Fed.  417,  89  G.  C.  A.  303.  Cal. 
People  <o.  Hunter,  54  Cal.  65;  People  i. 
Gatwood,  20  Cal.  146;  People  v.  Butler, 
8  Cal.  435;  People  v.  Eoberts,  6  Cal. 
214.  Mo. — State  v.  Connors,  233  Mo. 
348,  135  S.  W.  444.  N.  O.^State  v. 
Perry,  122  N.  C.  1018,  29  S.  E.  384. 

So  held  in  State  v.  Ostrander,  18  Iowa 
435,  where  one  juror  had  been  chal- 
lenged and  excluded. 

In  State  v.  Coulter  (Miss.),  61  So. 
706,  44  L.  E.  A.  (1ST.  S.)  1142,  it  is  held 
tfcat  the  absence  of  the  foreman  when 
an  indictment  was  found  does  not  viti- 
ate the  indictment. 
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21.  See  statutes  of  the  several 
states. 

But  in  Fooshee  v.  State,  3  Okla.  Crim. 
66«,  108  Pac.  554,  it  is  held  that  proof 
that  the  grand  jury  left  their  regular 
jury  room  and  went  to  a  sanitarium 
near  by  to  take  the  testimony  of  a  wit- 
ness, without  any  showing  as  to  who 
the  witness  Was,  whether  or  not  hiij 
testimony  was  in  fact  taken,  why  he 
could  not  attend  before  the  grand  jury, 
or  to  what  case  the  testimony  of  tie 
witness  pertained,  the  act  of  the  grand 
jury  standing  in  the  record  as  an  iso- 
lated fact  unconnected  with  the  case 
at  Bar  by  any  evidence  direct  or  cir- 
cumstantial, constitutes  no  ground  for 
setting  aside  an  indictment. 

22.  U.  S. — United  States  v.  Edgerton, 
80  Fed.  374.  Alaska.— Pen.  Code,  §25. 
Ariz. — Laws,  1909,  p.  173.  Ark.— Dig. 
St.,  1904,  §2211.  Cal.— Sess.  Laws,  1911, 
p.  434;  Pen.  Code,  §906.  Idaho.— Eev. 
Codes,  §7640;  Territory  v.  Staples,  3 
Idaho  35,  26  Pac.  166.  Ini— Burns' 
Ann.  St.,  1908,  {J1980.  la.— Iowa  Code, 
§5265;  State  <v.  Will,  97  Iowa  58,  65 
N.  W.  1010.  Me.— State  v.  Bowman,  90 
Me.  363,  38  Atl.  331.  Mo.— Eev.  St., 
190'9,  §5077;  State  v.  Sullivan,  110  Mo. 
App.  75,  84  S.  W.  105.  Nev.— Eev. 
Laws,  1912,  §7030.  N.  D— Eev.  Codes, 
1905,  §9829;  Ex  parte  Corliss,  16  N.  D. 
470,  114  N.  W.  962.  Ohio.— Gen.  Code, 
1910,  §13,560.  Ore.— Lord's  Laws,  §1424. 
S.  D.— 'Code  Crim.  Proc,  §194.  Tenn. 
Shannon's  Code,  §7041.  Tex.— Wil- 
son's Crim.  St.,  1906,  arts.  408,  414; 
Moody  v.  State,  57  Tex.  Crim.  393,  120 
S.  W.  196.  Utah.— Comp.  Laws,  1907, 
§4720. 

In  Mississippi  the  courts  have  refused 
to  consider  irregularities  of  this  nature 
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courts23  it  is  held  that  the  illegal  presence  of  third  persons  invalidates 


fatal  unless  it  is  sEown  that  the  ac- 
cused was  prejudiced,  but  the  practice 
of  allowing  unauthorized  persons  in  the 
jury  room  is  criticized.  Carter  <o.  State, 
99  Miss.  435,  54  So.  734. 

Presence  of  an  attorney  acting  for 
the  prosecuting  attorney  in  the  exam- 
ination of  witnesses  does  not  affect  the 
validity  of  the  indictment.  Bennett  v. 
State,  62  Ark.  516,  36  S.  W.  947. 

The  practice  of  an  attorney  appear- 
ing at  the  request  of  the  solicitor  be- 
fore the  grand  jury,  while  they  are  in- 
vestigating an  accusation,  to  aid  them 
in  their  deliberations,  condemned  by  the 
court  in  Blevins  v.  State,  68  Ala.  92. 

In  Herrington  v.  State,  98  Miss.  410, 
53  So.  783,  when  a  witness  appeared  be- 
lore  the  grand  jury,  neither  the  fore- 
man thereof  nor  the  district  attorney 
were  able  to  elicit  from  him  any  in- 
formation relative  to  an  alleged  sale, 
although  he  was  threatened  with  im- 
prisonment. Thereupon  the  sheriff  was 
sent  for.  When  he  came  into  the  grand 
jury  room,  he  reminded  the  witness  of 
what  he  had  seen,  remained  in  the  room 
during  the  remainder  of  the  examination 
of  the  witness,  and  conducted  a  part  of 
it  himself.  The  result  of  this  was  that 
testimony  was  obtained  from  the  wit- 
ness upon  which  the  indictment  was 
found.  The  court  in  its  opinion  as  de- 
livered by  Smith,  J.  said.  "It  is  im- 
proper for  a  witness  before  the  grand 
jury  to  be  examined  by  anyone  other 
than  members  of  the  grand  jury  and  the 
district  attorney.  It  is  also  improper 
for  any  outsider  to  take  part  in  the  de- 
liberations of  the  grand  jury.  Durr 
v.  State,  53  Miss.  325;  "Wilson  v.  State, 
70  Miss.  595,  13  South  225,  35  Am.  St. 
664;  Welch  v.  State,  68  Miss.  341,  8 
South  673."  The  judgment  was  re- 
versed. 

In  Sims  w.  State  (Tex.  'Crim.),  45  S. 
w.  705,  Judge  Henderson,  in  discussing 
the  Stuart  case,  35  Tex.  Crim.  440,  34 
S.  W.  118,  says:  "We  have  heretofore 
held  that  wherever  the  record  dis- 
closes the  fact  that  some  person  not 
authorized  by  law  was  present  when 
the  grand  jury  was  deliberating  upon 
the  accusation  against  the  defendant, 
or  voting  on  the  same,  the  statute  was 
mandatory.  .  .  .  In  that  case  we  dis- 
cussed what  was  meant  by  the  phrase 
deliberating  upon  the  accusation 
against  the  defendant,'  and  we  there 


held,  in  accordance  with  definitions  that 
'deliberating'  meant  the  act  of  weigh- 
ing and  examining  the  reasons  for  and 
against  finding  the  bill;  that  is,  dis- 
cussing and  examining  the  reasons  for 
and  against  the  proposition  of  finding  a 
true  bill."  See  Haywood  v.  State,  61 
Tex.  Crim.  92,  134  S.  W.  218. 

Reason  for  the  Rule. — The  secrecy 
is  not  required  for  the  plaintiff's  bene-x 
fit,  but  otherwise.  "One  reason  may  be 
to  prevent  the  escape  of  the  party, 
should  he  know  that  proceedings  were 
in  train  against  him;  and  another  may 
be,  to  secure  freedom  of  deliberation 
and  opinion  among  the  grand  jurors, 
which  would  be  impaired  if  the  part 
taken  by  each  might  be  known  to  the 
accused."  1  Greenl.  Ev.,  §252,  quoted 
in  State  V.  Bates,  148  Ind.  610,  48  N. 
E.  2;  State  v.  dough,  49  Me.  573. 

23.  Hartgraves  v.  State,  5  Okla. 
Crim.  266,  114  Pac.  343. 

In  Federal  Courts. — In  United  States 
v.  Virginia-Carolina  Chemical  Co.,  163 
Fed.  66,  two  lawyers  were  requested 
and  sent  out  by  the  attorney-general 
of  the  United  States  to  assist  before 
the  grand  jury  in  the  beginning  and 
institution  of  proceedings  against  the 
defendant.  They  were  permitted  by 
the  court  to  go  before  the  grand  jury 
and  examine  witnesses.  The  indictment 
found  was  held  to  be  invalid.  Other 
federal  cases  have  also  held  that  the 
presence  of  an  unauthorized  person  will 
invalidate  the  proceedings.  See  Uni- 
ted States  v.  Edgerton,  80  Fed.  374. 

Stenographer. — The  court  of  appeals 
of  Kentucky,  in  Com.  v.  Berry,  29  Ky. 
L.  Bep.  234,  92  S.  W.  936,  used  this 
language  in  discussing  the  grand  jury 
system:  "The  statute  providing  that 
no  one  but  the  commonwealth's  'attor- 
ney and  the  witness  under  examination 
shall  be  present  is  peremptory,  and  the 
circuit  court  erred  in  directing  the 
stenographer  to  take  down  the  testi- 
mony heard  before  the  grand  jury." 

In  .State  v.  Salmon,  216  Mo.  466,  115 
S.  W.  1106,  a  stenographer  was  called 
as  a  witness,  was  sworn  and  testified, 
remained  in  the  grand  jury  room  and 
took  down  in  shorthand  the  testimony 
of  all  the  witnesses  and  at  the  close  of 
the  testimony  read  it  over  for  the  bene- 
fit of  the  grand  jury.  The  court  after 
reviewing  the  conflicting  cases  on  this 
point  on  page  514  said:    "If  one  per- 
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the  proceedings  of  the  grand  jury.    In  others  a  contrary  rule  is  laid 
down.24 

2.  Presence  of  Accused.  —  Tfhe  accused  is  not  entitled  to  notice 
that  the  grand  jury  is  investigating  a  charge  against  him  or  to  be 
heard;25  he  has  no  right  to  be  present  before  the  grand  jury  while 
the  witnesses  produced  by  the  state  are  under  examination  to  question 
such  witnesses.26 


son  can  be  admitted,  we  see  no  reason 
why  two  or  three  would  not  have  an 
equal  privilege.  If  all  this  can  be  done, 
and  before  tie  defendant  can  challenge 
the1  fair  and  impartial  investigation  of 
the  grand  jury  he  is  required  to  point 
out  in  detail  the  prejudice  to  his  rights, 
such  as  that  the  minutes  taken  by  the 
outsider,  or  the  notes  taken  by  he 
stenographer,  were  not  correctly  taken 
or  correctly  read  to  the  members  of  the 
grand  jury  after  the  close  of  the  ex- 
amination of  the  witnesses,  then  we 
confess  that  the  views  of  the  profes- 
sion, as  well  as  the  public  generally, 
concerning  the  grand  jury  system  and 
the  proceedings  before  such  bodies 
from  the  earliest  times,  go  for  naught, 
and  the  defendant  would  be  absolutely 
helpless  to  protect  his  rights  as  to  a 
fair  and  impartial  investigation  by  that 
body,  and  the  novel  situation  would 
confront  us  tEat  under  the  .forms  of 
law  opportunities  would  be  furnished 
and  sanctioned  for  improper  influences 
and  suggestions  in  the  deliberations  of 
that  body." 

24.  XT.  S. — United  States  v.  Heinze, 
177  Fed.  770.  Me.— State  v.  Clough,  49 
Me.  573.  Ore. — State  v.  Justus,  11  Ore. 
178,  8  Pac.  337. 

In  -State  v.  Miller,  95  Iowa  368,  64 
'N.  W.  288,  it  was  complained  that  the 
clerk  of  the  grand  jury,  who  was  not 
a  member  of  the  grand  jury,  'asked  the 
witnesses  certain  question  at  the  re- 
quest of  the  foreman,  the  clerk  being 
a  practising  attorney,  the  court  said: 
"Such  a  practice  is  not  recommended, 
but  the  district"  court  necessarily  found 
that  what  was  done  in  this  ease  was 
not  prejudicial  to  the  defendant,  and 
we  think  the  conclusion  is  fully  justified 
by  the  record." 

The  presence  of  a  stenographer  in 
the  grand  jury  room,  at  the  request  of 
the  prosecuting  attorney,  and  the  tak- 
ing down  in  shorthand  for  the  use  of 
the  prosecution,  the  evidence  upon 
which  an  indictment  was  returned,  is 
not  sufficient  to  abate  the  indictment, 
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without  some  showing  that  the  accused 
was  injuriously  affected  thereby.  State 
v.  Bates,  148  Ind.  610,  48  N.  E.  %  See 
Shattuck  v.  State,  11  Ind.  473;  Court- 
ney v.  State,  5  Ind.  App.  356,  32  1ST.  E. 
335;  'Carter  v.  State,  99  Miss.  435,  54 
So.  734.  See  also  State  V.  Sullivan,  110 
Mo.  App.  75,  84  S.  W.  105;  Com.  v. 
Hegedus,  44  Pa.  Super.  157. 

An  indictment  will  not  be  set  aside 
because  the  foreman  of  the  grand  jury, 
who  was  the  magistrate  before  whom 
the  preliminary  hearing  was  had,  and 
w~ho  was  directed  not  to  take  any  part 
in  the  proceedings  when  the  charge 
against  the  defendant  was  being  in- 
vestigated, signed  the  indictment  "a 
true  bill,"  since  the  fact  that  he  per- 
formed a  statutory  duty  in  signing  the 
indictment  after  the  investigation  had 
been  completed  and  the  action  to  he 
taken  determined,  does  not  overcome 
the  presumption  that  he  obeyed  the  di- 
rection of  the  court.  State  <v.  Light- 
foot,  107  Iowa  344,  78  N.  W.  41. 

Depends  upon  circumstances  of  par- 
ticular case.  Com.  v.  Hegedus,  44  Pa. 
Super.  157. 

In  State  v.  Brewster,  70  Vt.  341,  40 
Atl.  1037,  the  court  after  reviewing  a 
large  number  of  eases  said:  "An  ex- 
amination of  these  decisions  will  make 
it  clear,  so  far  as  observed,  that  the 
presence  of  a  stranger  in  the  room  with 
the  grand  jury,  when  receiving  the 
testimony  of  witnesses,  with  the  excep- 
tion, of  State  v.  Bowman,  38  Atl.  331, 
is  never  a  cause  for  abating  their  in- 
dictment, unless  the  respondent  avers 
and  shows  that  he  has  been  prejudiced 
thereby;  and  rarely  will  such  presence 
when  the  jury  are  deliberating  or  vot- 
ing, avail,  unless  the  respondent  is 
shown  to  have  been  prejudiced  thereby 
in  respect  to  the  finding  of  the  indict- 
ment." 

25.  People  v.  Gfoldenson,  76  Cal.  328, 
345,  19"  Pae.  161. 

26.  State  *>.  Hamlin,  47  Conn.  95, 
104;  State  v.  Woloott,  21  Conn.  27<2.     ■ 
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3.  Presence  of  Prosecuting  Attorney.  —  The  prosecuting  attorney- 
may  be  present  when  he  is  giving  information  or  advice  or  when  a 
witness  is  being  examined,  but  he  is  not  permitted  to  be  present  while 
the  grand  jury  are  deliberating  or  voting  on  a  charge.27    A  special 


27.  TJ.  S.— United  States  v.  Wells, 
163  Fed.  313.  Ala.— Code,  1907,  §7306. 
Alaska. — Pen.  Code,  §25.  Ariz. — Laws, 
1909,  p.  172.  Ark.— Dig.  St.,  1904, 
§§2211,  2210.  Cal.— SesB.  Laws,  1911,  p. 
434.  Idaho.— Eev.  Codes,  §7640.  HI. 
Gitchell  v.  People,  146  111.  175,  33  N.  E. 
757.  Ind.— Burns'  Ann.  St.,  1908,  §1980. 
la.— Code,  1897,  §§307,  5265.  Kan. 
Gen.  St.,  1909,  §§665S,  6659.  Mich. 
Comp.  Laws,  1897,  §11,890.  Minn. — Rev. 
Laws,  1905,  §5285.  Mo.— Eev.  St.,  1908, 
§5076.  Neb.^Comp.  St.,  1911,  §§700, 
8143.  Nev.— Eev.  Laws,  1912,  §7030. 
N.  Y.— Code  Crim.  Proc,  §264.  N.  D. 
Rev.  Code,  1905,  §9829.  Ohio. — Gen. 
Code,  1910,  §13,560.  Ore.— Lord's 
Laws,  §1424.  S.  D.— Code  Crim.  Proc, 
§194.  Term. — Shannon's  Code,  §7041. 
Tex.— Wilson 's  Crim.  St.,  1906,  art.  414; 
Moody  v.  State,  56  Tex.  Crim.  393,  120 
S.  W.  196;  Stuart  v.  State,  35  Tex. 
Crim.  440,  34  S.  W.  118.  Utah.— Comp. 
Laws,  1907,  §4720.  Wash.— Eem.  & 
Ball.  Ann.  Codes  &  St.,  §2032.  Wyo. 
Comp.  St.,  1910,  §6149. 

See  also  infra,  X,  H.    But  see  supra, 

In  Arizona  the  district  attorney  may 
be  present  at  'any  time.  Laws,  1909,  p. 
173. 

In  State  v.  Barber,  13  Idaho  65,  88 
Pac.  418,  it  is  held  that  an  attorney, 
though  appointed  by  the  court,  may 
not  be  present  before  the  grand  jury 
unless  the  prosecuting  attorney  is  for 
some  legal  reason  disqualified  from  act- 
ing in  the  case. 

Deputy  county  attorney  may  be  pres- 
ent for  the  purpose  of  examining  wit- 
nesses. State  v.  Lowe,  6  Kan.  App. 
110,  50  Pac.  912.  See  Shattuck  v. 
State,  11  Ind.  473. 

The  attorney-general  may  be  present. 
Mont.— State  v.  District  Court,  22  Mont. 
25,  55  Pac.  916.  N.  Y.— People  v. 
Brennan,  69  Misc.  548,  127  F.  Y.  Supp. 
858.  N.  D.— State  v.  District  Court, 
19  N.  D.  819,  124  N".  W.  417.  Ohio. 
Gen.  Code,  1910,  §13560.  Tenn.— Smartt 
«.  State,  112  Tenn.  539,  80  S.  W.  586. 

In  Massachusetts,  if  in  his  judg- 
ment the  public  interest  requires  it,  the 
attorney-general  may  attend  the  exam- 


ination of  capital  crimes.    Eev.  Laws, 
1902,  ch.  7,  §4. 

In  Minnesota  if  the  governor  requests 
it  the  attorney-general  or  his  assistant 
should  meet  with  the  grand  jury.  Eev. 
Laws,  1909,  Supp.  §62.  And  in  State 
v.  Sullivan,  110  Mo.  App.  75,  84  S.  W. 
105,  it  is  held  that  where  the  governor 
has  requested  the  attorney-general  to 
assist  in  the  prosecution,  his  presence 
in  the  grand  jury  room  is  not  illegal. 

Deputy  attorney-general  may  be  pres- 
ent. People  v.  Acritelli,  57  Misc.  574, 
110  N.  Y.  Supp.  430;  People  v.  Bren- 
nan, 69  Misc.  548,  127  N".  Y.  Supp. 
958. 

The  first  assistant  prosecutor  may  at- 
tend in  place  of  the  prosecutor.  N.  J. 
Comp.  St.,  1910,  p.  159. 

If  charges  against  the  prosecuting 
attorney  are  to  be  investigated,  the 
court  appoints  another  attorney  to  ap- 
pear before  the  grand  jury  and  the  reg- 
ular prosecuting  attorney  is  not  permit- 
ted to  be  present  except  that  the  grand 
jury  may  hear  any  statement  that  the 
accused  may  desire  to  make.  S.  D. 
Code  Crim.  Proc,  §194.  See  also  Peo- 
ple v.  District  Court,  29  Colo.  5,  66  Pae. 
896. 

The  appearance  of  the  "Counsel  to 
the  Governor"  or  his  assistant  before 
the  grand  jury,  assuming  the  act  au- 
thorizing his  appointment  to  be  void, 
does  not  render  void  the  recommenda- 
tion or  accusation  made  by  said  grand  ' 
jury,  under  see.  23  of  art.  3  of  the  Okla 
homa  Enforcing  Act,  for  the  removal  of 
plaintiff  from  office.  Leedy  v.  Brown, 
27  Okla.  489,  113  Pac  177.  But  see 
State  v.  Mabin,  5  Okla.  Crim.  581,  114 
Pac.  1122. 

In  Pennsylvania,  in  the  absence  of 
any  participation  of  the  district  attor- 
ney in  the  deliberations  of  the  grand 
jury,  or  of  effort  on  his  part  to  influence 
their  finding,  his  mere  presence  m  the 
jury  room  during  their  deliberations  is 
not  good  ground  for  quashing  the  in- 
dictment. Com.  v.  Bradney,  126  Pa. 
199,  17  Atl.  600;  Com.  v.  Hegedus,  44 
Pa.  Super.  157. 

In  Virginia  an  attorney  for  the  state 
may   go    before    the   grand    jury    only 
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counsel  appearing  as  the  representative  of  the  prosecuting  attorney" 
or  mere  private  prosecutor  should  not  be  permitted  to  attend  the 
meetings.29 

4.  Presence  of  Witnesses.30  —  One  witness  should  not  be  present 
in  a  grand  jury  room  while  another  witness  is  also  there  being  ex- 
amined,31 nor  should  a  witness  be  present  when  the  grand  jury  are 
deliberating  or  voting  on  a  charge.32 


when  called  as  a  witness.  Code,  1904, 
§3988. 

In  Wisconsin  when  required  by  the 
grand  jury  the  prosecuting  attorney  has 
the  right  to  attend  the  meetings.  St., 
1898,  §2549. 

28.  Fla.— Miller  v.  State,  42  Fla. 
266,  28  So.  208.  N.  Y.— People  v.  Scan- 
nell,  36  Misc.  40,  72  N.  Y.  Supp.  449. 
Okla. — Hartgraves  v.  State,  5  Okla. 
Crim.  266,  114-  Pac.  343.  S.  C— State 
v.  Addison,  2  S.  C.  356.  See  Ala. — Blev- 
ins  v.  State,  68'  Ala.  92.  la. — State  v. 
Fertig,  98  Iowa  139,  67  N.  W.  87.  Ore. 
State  v.  Whitney,  7  Ore.   386. 

Two  special  assistant  attorneys  may 
not  properly  be  present  in  the  jury 
room.  United  States  v.  Virginia  -Car- 
olina Chem.  Co.,  163  Fed.  66;  United 
States  v.  Rosenthal,  121  Fed.  862.  But 
see  United  States  v.  Cobban,  127  Fed. 
713,  holding  that  a  special  assistant  fed- 
eral district  attorney  may  be  present. 
Compare  United  States  <v.  Kilpatrick, 
16  Fed.  765. 

Appointment  or  employment  of  assist- 
ant or  special  prosecuting  attorney  to 
go  before  grand  jury.  See:  Colo. 
Raymond  v.  People,  2  Colo.  App.  329, 
30  Pac.  504.  HI.— People  v.  Nail,  242 
111.  284,  89  N.  E.  1012.  la.— State  v. 
Tyler,  122  Iowa  125,  97  N.  W.  983.  La. 
State  v.  White,  37  La.  Ann.  172.  Mich. 
People  v.  O'Neill,  107  Mich.  556,  65  N. 
W.  540.  Miss.— Durr  v.  State,  53  Miss. 
425.  N.  B.—Ex  parte  Corliss,  16  N.  D. 
470,   114   N.  W.   962. 

In  case  of  disability  of  prosecuting 
attorney  or  vacancy  in  his  office.  Jones 
v.  State,  150  Ala.  54,  43  So.  179.  See: 
Idaho. — State  v.  Corcoran,  7  Idaho  220, 
61  Pac.  1034.  la. — State  v.  Kovolosky, 
92  Iowa  498,  61  N.  W.  223.  Tex.— State 
v.  Gonzales,  26  Tex.  197. 

In  Washington,  the  appointment  by 
the  court  of  special  counsel  to  represent 
the  state  before  the  grand  jury,  while 
the  prosecuting  attorney  stands  ready 
and  willing  to  perform  his  duties  in 
that  respect,  will  warrant  the  setting 
aside  of  any  indictment  found  by  the 
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grand  jnry  at  the  instance  of  such  spe- 
cial counsel,  since  the  court  is  author- 
ized by  statute  to  appoint  special  coun- 
sel only  in  case  the  prosecuting  at- 
torney fails,  from  sickness  or  other 
cause,  to  attend  court.  State  V.  Heaton, 
21  Wash.  59,  56  Pac.  843. 

29.  Collier  v.  State  (Miss.),  61  So, 
689,  45  L.  R.  A.  (N.  S.)  599;  Wilson  v. 
State,  70  Miss.  595,  13  So.  235;  Hart- 
graves  <o.  State,  5  Okla.  Crim.  266,  114 
Pac.  343. 

If  an  attorney  for  the  prosecution 
procures  himself  to  be  summoned  as  a 
witness  to  appear  before  the  grand  jury, 
and  by  this  means  is  introduced  into 
their  room,  and  addresses  the  grand 
jury,  urging  the  finding  of  'an  indict- 
ment in  the  matter,  the  indictment 
should  be  quashed.  Welch  v.  State,  68 
Miss.  341,  8  So.  673. 

But  in  McElroy  v.  State,  49  Tex. 
Orim.  604,  95  S.  W.  539,  the  question 
was  considered  as  to  whether  the  pres- 
ence of  a  special  prosecutor  represent- 
ing a  local  option  party,  would  invali- 
date the  indictment  where  such  at- 
torney merely  assisted  the  district  at- 
torney in  the  investigation.  Davidson, 
P.  J.  said:  "Had  he  been  present, 
while  they  were  deliberating  upon  their 
action  in  finding  the  bill,  we  would 
have  an  entirely  different  proposition. 
But  the  mere  fact  that  he  examined 
the  witnesses  before  the  grand  jury  is 
not  sufficient  under  our  statute  to  au- 
thorize the  setting  aside  of  the  in- 
dictment." See  also  Blevins  v.  State, 
68  Ala.  92;  Bennett  V.  State,  62  Ark. 
516,  36  S.  W.  947. 

30.  As  to  the  swearing  and  exam- 
ination of  witnesses,  see  the  title 
"Grand  Jury"  in  the  Encyclopedia 
op  Evidence. 

31.  People  <b.  Arnold,  248  HI.  169, 
93  N.  E.  786,  presence  of  father  with 
timid  daughter  held  no  violation  of 
rule. 

32.  Alaska.— Pen.  Code,  §25.  Ark. 
Dig.  St.,  1904,  §2211.  Cal.— Sess.  Laws, 
1911,  p.  434.    Idaho.— Rev.  Code,  §T«40. 
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5.  Presence  of  Judge  of  Court.  —  Unless  his  advice  is  requested 
the  judge  of  the  court  must  not  be  present  during  the  sessions  of  the 
grand  jury.33 

6.  Stenographic  Reporter.  —  In  some  states  the  judge,31  prose- 
cuting attorney,35  or  the  grand  jury  by  a  unanimous  vote,36  or  upon 
demand  of  the  prosecuting  attorney,37  must  appoint  a  competent 
stenographic  reporter  to  be  sworn  and  to  report  the  testimony  that 
may  be  given,38  or  require  the  official  stenographer  to  be  specially 
sworn  for  the  purpose.39  But  in  some  jurisdictions  the  presence  of 
a  stenographer  in  the  grand  jury  room  is  improper  and  may  invalidate 
the  indictment.40     The  stenographer  in  no  event  should  remain  in 


33.  Ariz.— Laws,  1909,  p.  172.  Cal. 
Sess.  Laws,  1911,  p.  434.  Idaho. — Rev. 
Code,  §7640.  la.— State  v.  Will,  97 
Iowa  58,  65  N.  W.  1010.  Utah. — Comp. 
Laws,  1907,  §4720. 

In  People  v.  Strauek,  153  111.  App. 
544,  the  presiding  judge  was  requested 
by  the  grand  jury  to  attend  and  in- 
struct them  as  to  certain  laws,  and 
the  judge  responded  by  going  to  the 
grand  jury  room  for  that  purpose  and 
instructed  them  generally  but  express- 
ly warned  them  that  his  remarks  had 
no  application  to  any  particular  case 
and  should  have  no  influence  in  any 
case  pending  before  them.  Presiding 
Justice  Debell  in  delivering  the  opin- 
ion of  the  court  remarked:  "Although 
the  course  pursued  has  the  support  of 
Hall  v.  State,  134  Ala.  90,  (32  So.  750), 
it  will  be  assumed  for  the  purposes  of 
this  decision  that  it  is  the  meaning  of 
our  statute  that  the  grand  jury  shall 
be  charged  by  the  presiding  judge  in 
open  court  after  it  has  been  impaneled 
and  before  it  retires  to  the  grand  jury 
room  to  hear  evidence  and  deliberate 
upon  charges  presented,  and  that  it  was 
an  irregularity  for  the  judge  to  go  to 
the  grand  jury  room  and  there  deliver 
a  charge  to  the  jury;  and  that  the 
proper  course  would  have  been,  upon 
receiving  a  request  from  the  grand 
jury  for  a  charge  upon  a  particular  sub- 
ject, to  cause  the  grand  jury  to  be 
brought  into  open  court  and  there 
deliver  the  charge.  But  the  fact  that 
an  irregularity  occurred  in  a  grand 
jury  room  is  not  necessarily  a  ground 
for  quashing  all  or  any  of  the  indict- 
ments returned  by  that  body  at  that 
term.  State  v.  Brewster,  (Vt.)  42  L. 
K.  A.  444.  The  material  question  is 
whether  plaintiff  in  error  was  injured 
or  prejudiced  by  the  course  pursued, 
under  the  facts  of  this  particular  case." 


34.  Mass.  Bev.  Laws,  1902,  ch.  165, 
§84. 

In  New  Jersey  the  justice  of  the  su- 
preme court  holding  the  circuit  may 
appoint  a  stenographer,  whose  duty  it 
is  to  act  as  an  assistant  to  the  grand 
jury  clerk.     N".  J.  Comp.  St.,  p.  1869. 

35.  People  v.  'Coco,  70  Misc.  195,  128 
N.  Y.  Supp.  409. 

36.  Burns'  Ann.  St.  (Ind.),  1908, 
§1964;  Wis.  St.,  Supp.,  §2546f. 

37.  Ariz.— Laws,  1909,  p.  172.  Cal. 
Sess.  Laws,  1911,  p.  434.  Mass. — Bev. 
Laws,  1902,  ch.  165,  §84. 

38.  Stenographer  should  be  sworn 
not  to  disclose  the  testimony  of  any 
witness  or  statement  by  any  grand 
juror  in  regard  to  matters  under  in- 
vestigation, except  when  required  to  do 
so  in  the  due  course  of  judicial  pro- 
ceedings. Ariz.  Laws,  1909,  p.  173. 
See  also  Burns'  Ann.  Ind.  St.,  1908, 
§1964;  Mass.  Bev.  Laws,  1902,  ch.  165, 
§84. 

The  oath  which  the  stenographer  em- 
ployed by  the  grand  jury  is  required 
by  sec.  2546  f,  Wisconsin  Stats.  (Supp. 
1906;  Laws  of  1903,  ch.  90),  to  "make 
and  file,"  should  probably  be  filed 
with  the  clerk  of  the  grand  juTy,  but 
an  error  in  this  respect  would  not  make 
the  stenographer  a  disqualified  person 
or  an  interloper  among  the  grand  jur- 
ors, or  be  prejudicial.  Niezorawski  v. 
State,  131  Wis.  166,  111  N.  W.  250. 

39.  Ohio  Gen.  Code,  1910,  §13561. 

40.  Me. — State  v.  Bowman,  90  Me. 
363,  38  Atl.  331.  Mo.— State  v.  Sal- 
mon, 216  Mo.  466,  503,  115  S.  W.  1106. 
Wash. — Mather  v.  King  County,  39 
Wash.  693,  82  Pae.  121. 

In  Carter  v.  State,  99  Miss.  435,  54 
So.  734,  Smith,  J.  in  delivering  the 
opinion  of  the  court  said:  "The  in- 
troduction of  this  stenographer  into  the 
grand  jury  room  was   without  author- 
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the  presence  of  the  grand  jury  while  they  are  expressing  their  views  or 
giving  their  votes  on  a  matter  before  them.41 

7.  Interpreters.  —  Interpreters,  properly  sworn,  may  be  present 
during  the  examination  of  witnesses  before  the  grand  jury.42 

8.  Advice  of  Court  or  Attorney.  —  The  grand  jury  may  at  all 
reasonable  times  ask  the  advice  of  the  court  or  the  prosecuting  attor- 
ney,43  and  it  has  been  held  that  such  advice  may  be  directly  given 


ity  of  law;  but,  since  at  is  manifest 
that  appellant  could  not  have  been 
prejudiced  thereby,  he  cannot  be  heard 
to  complain  thereof."  See  also  Ind. 
State  v.  Bates,  148  Ind.  610,  48  N.  E.  2. 
Mo. — State  v.  Sullivan,  110  Mo.  App. 
75,  84  S.  W.  105.  Pa.— Com.  v.  Hegedus, 
44  Pa.  Super.  157.  Vt. — State  v.  Brew- 
ster, 70  Vt.  341,  40  Atl.  1037. 

In  United  States  i>.  American  To- 
bacco Co.,  177  Fed.  774,  it  is  held  that 
the  fact  that  the  assistant  district  at- 
torney took  stenographic  notes  and  af- 
terwards read  them  in  the  presence  .of 
the  grand  jury  was  not  prejudicial. 

"In  United  States  district  and  cir- 
cuit courts  it  is  generally  held  that  the 
district  attorney  may  take  his  sten- 
ographer with  him  before  the  grand 
jury  to  take  down  for  him  the  testi- 
mony there  given.  Such  stenographer 
is  held  to  be  the  assistant  of  the  dis- 
trict attorney,  under  pay  from  the  Uni- 
ted States.  United  States  v.  Simmons, 
46  Fed.  R.  65.  It  is  there  said:  'It 
is  a  settled  practice  for  the  clerk  and 
assistants  of  the  district  attorney  to 
attend  the  grand  jury,  to  assist  in  in- 
vestigating the  accusations  presented 
before  them,'  citing  a  note  to  Bright- 
ley's  Digest,  p.  20®;  United  States  v. 
Kilpatrick,  16  Fed.  Rep.  765.  Yet  the 
proceedings  in  the  United  States 
courts  are  controlled  to  a  considerable 
extent  by  the  common  law.  U.  S.  v. 
Beed,  2  Blatchf.  435."  State  v.  Brew- 
ster, 70  Vt.  341,  40  Atl.  1037. 

41.  Ohio  Gen.  Code,  1910,  §13561. 
See  supra,  X,  B,  1. 

42.  Ariz.  Laws,  1909,  p.  173;  Idaho 
Rev.  Codes,  §7640. 

An  interpreter  is  regarded,  and  must 
be  sworn,  as  a  witness  and,  "as  the 
grand  jury  are  authorized  to  call  be- 
fore them  any  witness  whose  testimony 
they  think  likely  to  aid  them  in  their 
investigations,  it  follows  that  they  may 
avail  themselves  of  the  services  or 
testimony  of  an  interpreter,  to  whom,  as 
to  any  other  witness,  the  oath  required 
by   law   may   be    administered   by   the 
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foreman  (La.  Rev.  St.  §2137).  It  also 
follows  that,  if  the  interpreter  is  called 
to  translate  testimony  given  by  other 
witnesses,  he  must  be  present  when 
such  witnesses  testify.  To  hold  other- 
wise would  be  to  impose  a  restriction 
which  the  law  does  not  impose  upon 
the  power  of  the  grand  jury  to  avail 
themselves  of  an  ordinary  and  neces- 
sary instrumentality  for  the  discharge 
of  the  duty,  which  the  law  imposes  upon 
them."  State  v.  Firmatura,  121  La. 
675,   46  So.   691. 

43.  Ala.— Code,  1907,  §7306.  Ariz. 
Laws,  1909,  p.  172.  Ark.— Dig.  St., 
1904,  §2210.  Cal.— Sess.  Laws,  1911,  p. 
434.  Idaho.— Rev.  Code,  §7640.  la. 
Code,  §5264.  Nev— Bev.  Laws,  1912, 
§7030.  N.  Y.— Code  Crim.  Proc,  §262. 
N.  D.— Rev.  Code,  1905,  §9829.  S.  D. 
Code  Crim.  Proc,  §194.  Utah.— Comp. 
Laws,  1907,  §4720. 

Grand  jury  may  require  presence  of 
state  or  county  attorney.  Fla. — Gen. 
St.,  1906,  §3856.  la.— Code,  1897,  §307. 
Kan.— Gen.  St.,  1909,  §6658.  Mich. 
Comp.  Laws,  1897,  §11888.  Minn.— Bev. 
Laws,  1305,  §5285.  Mo.— Rev.  St.,  1909, 
§5076.  Neb.— Comp.  St.,  1911,  §700. 
N.  Y.— Code  Crim.  Proc.;  §263.  Ore. 
Lord's  Laws,  §1424.  Tenn. — Shannon's 
Code,  §7041.  Tex.— Wilson's  Crim.  St., 
1906,  arts.  416,  417.  See  also  supra, 
X,  C. 

In  Virginia  though  an  attorney  for 
the  state  may  not  "go  before"  the 
grand  jury,  "he  may  advise  the  fore- 
man of  the  grand  jury  or  any_  num- 
ber of  members  thereof  in  relation  to 
the  discharge  of  their  duties."  Code, 
1904,   §3988. 

Where  there  is  ground  to  believe  that 
the  regular  prosecuting  attorney  is  con- 
nected with  a  crime  to  be  investigated 
the  court  may  appoint  a  special  prose- 
cutor to  advise  with  the  grand  jury. 
People  v.  District  Court,  29  Colo.  5, 
66  Pac.   8'96. 

In  People  v.  Freund,  '33  N.  T.  Supp. 
612,  it  is  said:  "In  the  exercise  of 
the    discretion    invested   in   the  court, 
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to  only  a  part  of  the  jurors.44  But  in  no  case  must  this  advice  take 
the  form  of  directing  or  urging  the  finding  of  a  particular  indict- 
ment.45 

9.  Attending  Officers.  —  In  the  absence  of  statute  it  is  not  neces- 
sary to  the  legal  constitution  of  a  grand  jury,  or  their  legal  trans- 
action of  business,  that  an  officer  should  be  appointed  to  wait  upon 
thent46 

10.  Disclosure  of  Evidence.  —  Although  there  may  be  some  con- 
flict on  the  point,  it  has  been  frequently  held  that  witnesses  may  be 
introduced  to  testify  relative  to.  evidence  introduced  before  the  grand 
jury.47 

.  C.  Powers  and  Duties  Generally.  —  The  grand  jury  has  power, 
and  it  is  their  duty  to  inquire  into  all  public  offenses  committed  within 
the  jurisdiction  of  the  court  in  which  they  are  impaneled,  and  to 
indict  such  persons  as  they  find  guilty  thereof.48    Matters  which  may 


as  being  adviser  in  the  first  place  of 
the  grand  jury,  while  the  district  at- 
torney is  the  legal  adviser,  yet  the 
court,  of  which  the  grand  jury  is  a  con- 
stituent part,  is  primarily  the  adviser 
of  the  grand  jury;  and  in  the  interests 
of  justice,  and  if  it  appears  to  the 
court  that  probable  oppression  would 
result  from  the  action  of  the  grand 
jury,  the  court,  acting  as  a  part  of  that 
institution,  can  advise  the  grand  jury 
in  any  given   case." 

In  United  States  v.  Cobban,  127  Fed. 
713,  Beatty,  District  Judge,  said:  "1 
believe  it  is  said  by  some  courts  that 
the  jury  must  get  its  advice  on  the  law 
only  from  the  court.  Undoubtedly,  a 
jury  may  call  on  the  court  whenever  it 
desires,  but  to  march  in  on  the  court 
whenever  a  question  of  law  is- suggested 
is  a  practice  not  to  be  encouraged.  The 
prosecuting  officer  is  presumed  to  be 
learned  in  the  law.  I  deem  it  within 
his  province  to  explain  both  his  case 
and  the  law  to  the  jury,  but  reserving 
always  to  the  jury  the  right,  when 
m  doubt,  to  call  upon  the  court. ' ' 

44.  State  v.  Edgerton,  100  Iowa  63, 
68  N.  W.  280. 

45.  Com.  v.  Bradney,  126  Pa.  199, 
17  Atl.  600.    See  supra,  IX. 

46.  State  i;  Perry,  44  N.  O.  330. 

47.  See  the  titles  "Grand  Jury,"  6 
Encyclopedia  of  Evidence  261;  "Con- 
fessions," 3  Encyclopaedia  of  Evidence 
zf>  "Privileged  Communications," 
JO   Encyci.op.edia    of    Evidence    347; 

Impeachment  of  Witnesses,"    7   En- 

CYCLOP.i-,DIA   OF   EVIDENCE    57. 

Right  To  Inspect  Minutes.— See  infra, 
2i  E,  2. 


48.  Alaska. — Pen.  Code,  §13.  Ariz. 
Pen.  Code,  §804.  Ark.— Dig.  .St.,  1904, 
§2197.  Cal.— Pen.  Code,  §915.  Ga.— Pen. 
Code,  1895,  §§829,  830.  Idaho.— Eev. 
Code,  §7630.  Ind.— Burns'  Ann.  St., 
1908,  §1978.  Iowa.— Code,  §§5253,  5261. 
Me.— Eev.  St.,  1903,  p.  969.  Md. 
Blaney  v.  State,  74  Md.  153,  21  Atl. 
547.  Minn. — Eev.  Laws,  1905,  §5279. 
Mo.— Eev.  St.,  1909,  §5072.  Mont. 
Eev.  Code,  1907,  §9125.  Neb.— Comp. 
St).,  1911,  §8142.  Nev.— Eev.  Laws, 
1912,  §7020.  N.  Y.--Code  Crim.  Proc, 
§252.  N.  D.  —Eev.  Code,  1905,  §9819. 
Ohio.— Gen.  Code,  1910,  §13559.  Ore. 
Lord's  Laws,  §1410.  S.  D. — Code  Crim. 
Proc,  §183.  Term. — Shannon's  Code, 
§7039.  Tex. — Wilson's  Crim.  St.,  1906, 
art.  420.  Utah. — Comp.  Laws,  1907, 
§4711.  Va.— Code,  1904,  §3983.  Wash. 
Eem.  &  Ball.  Ann.  Codes  &  St.,  §2033. 
W.  Va.— Code,  1906,  §4532. 

It  is  not  only  the  right,  but  the  duty 
of  the  grand  jurors,  of  their  own  motion, 
to  originate  prosecutions  by  making 
presentments  of  all  violations  of  the 
law  which  have  come  under  the  personal 
observation  or  knowledge  of.  each  juror, 
or  of  which  they  have  credible  informa- 
tion. State  v.  Wilcox,  194  N.  C.  847, 
10  S.  E.  453. 

The  power  of  the  grand  jury  "is  not 
unlimited  and  it  cannot  be  used  as  a 
place,  out  of  idle  curiosity,  for  prying 
into  that  domestic  and  financial  affairs 
of  any  and  everybody,  but  all  of  its  in- 
quiries must  be  directed  to  the  discov- 
ery of  crime,  and  it  has  power  to  pur- 
sue an  investigation  that  may  lead  to 
the  discovery  of  crime,  but  this  investi- 
gation cannot  transcend  beyond  inquiry 
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have  arisen  or  have  been  brought  to  the  attention  of  the  grand  jury 
during  their  term  of  service  may  receive  their  attention  as  well  as 
matters  occurring  or  brought  to  their  attention  prior  to  or  at  the  time 
of  such  jury's  formation.49 

When  Functions  End.  —  The  functions  and  powers  of  the  grand  jury 
as  to  the  ipdictment  are  ended  when  the  presentment,  indictment  or 
true  bill  is  received  by  the  court.60 

Access  to  Prisons  and  Public  Records.  —  The  members  of  a  grand  jury 
are  entitled  to  free  access,  at  all  reasonable  times,  to  public  prisons, 
and  to  examination  without  charge,  of  all  public  records  in  the 
county.61 

Keeping  List  or  Abstract  of  Witnesses.  —  The  foreman  should  keep  a 
list  or  abstract  of  all  witnesses  subpoenaed  and  sworn  before  the  grand 
jury  during  the  term,62  and  the  number  of  days  attended  and  the 
amount  due  such  persons  as  witnesses.63 

D.  Findings  and  Betur'n  Thereof.  —  If  upon  investigation,  the 
grand  jury  find  that  in  their  judgment  all  the  evidence  before  them 
taken  together  would,  if  unexplained,  warrant  a  conviction  by  the 
trial  jury,  they  should  present  an  indictment;54  but  if  they  refuse  to 
find  an  indictment,  they  should  return  the  papers  into  court,  with 
an  indorsement  thereon,  signed  by  the  foreman,  to  the  effect  that  the 
charge  is  dismissed.65 

The  number  to  concur  in  the  finding  is  regulated  by  the  various  state 
statutes.58    An  indictment  is  not  vitiated  by  the  fact  that  one  of  the 


into  matters  that  are  material  to  the 
matter  under  investigation;  and  when- 
ever it  does  so  the  courts  are  also  open 
to  redress  to  relieve  a  party  from  any 
undue  oppression  or  investigation  by 
them  that  is  not  relevant  or  pertinent 
to  any  matter  about  which  they  are  in- 
vestigating." Ex  parte  Gould,  60  Tex. 
Crim.  442,  132  S.  W.  364. 

The  grand  jury  is  a  local  tribunal 
and  cannot  inquire  into  offenses  com- 
mitted out  of  its  jurisdiction.  Beal  v. 
State,  15  Ind.  378. 

49.  Oglesby  v.  State,  121  Ga.  602, 
49  S.  E.  706. 

50.  Melds  v.  State,  121  Ala.  16,  25 
So.  726. 

51.  Alaska. — Pen.  Code,  §22.  Ark. 
Dig.  St.,  1904,  §2199.  Cal.— Pen.  Code, 
§924.  Idaho.— Rev.  Codes,  §7639.  la. 
Code,  §5263.  Minn.— Rev.  Laws,  1905, 
§5284.  Miss.— Code,  1906,  §2707.  Nev. 
Rev.  Laws,  1912,  §7029.  N.  Y.— -Code 
Crim.  Proc,  §261.  N.  D.— Rev.  Codes, 
1905,  §9828.  Ore.— Lord's  Laws,  §1421. 
S.  D. — Code  Crim.  Proc,  §193.  Term. 
Shannon's  Code,   §7039. 

52.  Ala.— Code,  1907,  §7296.  Ark. 
Dig.  St.,  1904,  §§2216,  2218.  Fla.— Gen. 
St.,    1906,    §3858.     Mass.— Rev.   Laws, 
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1902,  eh.  218,  §9.    Wash.— Rem.  &  Ball. 
Ann.  Codes  &  St.,  §2030. 

Indorsing  names  of  witnesses  on  in- 
dictment, see  the  title  "Indictment 
and  Information." 

53.  Ala.  Oode,  190Y,  §7296;  Ark. 
Dig.    St.,  1904,  §§2216,  2218. 

54.  See  the  title  "Indictment  and 
Information." 

55.  Ariz.— Pen.  Code,  §818.  Ark. 
Dig.  St.,  1904,  §2212.  Cal.— Pen.  Code, 
§941.  Colo.— St.  Ann.,  §3698.  Kan. 
Gen.  St.,  1909,  §6672. 

56.  In  McCoy  v.  State,  101  Miss.  613, 
57  So.  622,  MeLain,  C.  said:  "What- 
ever the  number  of  the  organized 
grand  jury,  twelve  jurors,  by  the  un- 
written rule,  'and  largely  by  statutes, 
are  an  adequate  quorum  for  business. 
Bishop's  New  Criminal  Procedure,  sec- 
tion 854.  But  there  are  states  in 
which  statutes  variously  provide  other- 
wise. But  'in  England  and  all  of  our 
states,  to  render  a  finding  valid,  twelve 
of  the  grand  jurors  must  consent;  nor 
need  more  than  twelve,  even  though 
this  body  should  consist  of  the  full 
number  of  twenty.'  Bishop's  New 
Crim.  Proc,  section  854." 

At   common   law,    at  least  twelve, 
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grand  jurors,  who  has  been  challenged  and  excluded  from  delibera- 
tions of  the  case,  appears  in  court  with  the  other  jurors  when  the 
indictment  is  presented.57 

E.  Minutes.  —  1.  In  G  eneral.  —  It  has  been  held  immaterial  that 
the  clerk  of  the  grand  jury  failed  to  include  in  the  minutes  a  statement 
that  the  witnesses  were  sworn.53  The  minutes  of  the  proceedings  and 
evidence  as  kept  by  the  clerk  should  be  delivered  to  the  prosecuting 
attorney  upon  the  direction  of  the  grand  jury,59  or  delivered  to  the 
clerk  of  the  court  to  be  filed.60 

2.  Inspection  of  Minutes.  —  Under  some  decisions  the  defendant 
is  not  allowed  to  inspect  the  minutes  of  the  testimony  taken  before 
the  grand  jury  who  found  the  indictment,61  while  in  New  York  there 


4  Black.  Com.,  302,  306;  Chit.  Crim. 
Law,  106;  Story  Const.,  §1784;  Archb., 
161-164;  Stat©  v.  Ostrander,  18  Iowa 
435. 

In  Colorado,  nine  of  twelve.  St., 
Ann.,  §3697. 

In  Connecticut,  twelve  out  of  eigh- 
teen.    Gen.  St.,  1902,  §1471. 

In  Florida,  twelve  out  of  eighteen. 
(Jen.  St.,  1906,  §3851. 

In  Idaho,  twelve  out  of  eighteen, 
Eev.  Codes,  §3969. 

In  Indiana,  at  least  five.  Burns' 
Ann.  St.,  1908,  §1981. 

In  Iowa,  five  out  of  seven.  Code, 
§5274;  State  v.  Wheeler,  129  Iowa  100, 
105  N.  W.  374. 

In  Kansas,  twelve  out  of  fifteen. 
Gen.  St.,  1909,  §6671. 

In  Louisiana,  nine  out  of  twelve. 
Const.  &  Eev.  Laws,  1904-8,  p.  406; 
State  v.  Brown,  118  La.  373,  42  So.  969. 

In  Michigan,  at  least  twelve.  Comp. 
Laws,  1897,  §11891. 

In  Missouri,  nine  out  of  twelve.  Eev. 
St.,  1909,  §5090. 

In  Montana,  five  out  of  seven.  Eev. 
Codes,  §9111;  State  v.  Ah  Jim,  9  Mont. 
167,  23  Pac.  76. 

In  Nebraska,  twelve  out  of  sixteen. 
Comp.  St.,  1911,  §8152. 

In  New  Yqrk,  twelve.  People  v.  Shat- 
tuek,  6  Abb.  N.  C.  33. 

In  North  Carolina,  twelve.  State  v. 
Barker,  107  N.  C.  913,  12  S.  E.  115. 

In  North  Dakota,  twelve.  Eev.  Codes, 
1905,  §9801. 

In  Ohio,  at  least  twelve.  Gen.  Code, 

1910,  §13571. 

In  Oklahoma,  nine  out  of  twelve. 
Const.,  art  II,  §18. 

In  Oregon,  five  out  of  seven.  Const, 
art.  VII,  §a,  as  amended  Gen.  Laws, 

1911,  p.  8. 


In  South  Dakota,  at  least  five.  Code 
Crim.  Proc.,   §164. 

In  Utah,  five  out  of  seven.  Comp. 
Laws,  1907,  §4723. 

In  Virginia,  at  least  seven  of  a  reg- 
ular and  five  of  a  special  grand  jury 
must  concur.    ;Code,  1904,  §3984. 

In  Washington,  at  least  twelve.  Eem. 
&  Ball.  Ann.  Codes  &  St.,  §2042. 

In  West  Virginia,  at  least  twelve. 
Code,  1906,  §4533. 

In  Wisconsin,  at  least  twelve.  St., 
1898,    §2552. 

In  Wyoming,  nine  out  of  twelve. 
Comp.   St.,   1910,   §6144. 

In  Vermont  twelve   of  the   eighteen 
grand  jurors  required  to  be  summoned 
can   find   a    legal   indictment,    although 
the    other    six    do    not    act.      State   v.  ' 
Brainerd,  56  Vt.  532. 

57.  People  v.  Gatewood,  20  Cal.  146. 

58.  State  v.  Ottley,  147  Iowa  329, 
12-6  N.  W.  334. 

59.  Ark.— Dig.  St.,  1904,  §2196.  Fla. 
Gen.  St.,  1906,  §3855.  Kan.— Gen.  St., 
1909,  §"6657.  Me.— Eev.  St.,  1903,  p. 
969.  Mass. — Eev.  Laws,  1902,  ch.  218, 
§10.  Mich.— Comp.  Laws,  1897,  §11884. 
Mo.— Eev.  St.,  1909,  §5075.  W.  Va. 
Code,  1906,  §4532.  Wis.— St.,  1898, 
§2550. 

Delivered  to  the  attorney-general  or 
solicitor.  N.'  H.  Pub.  St.,  1901,  ch. 
253,   §7. 

60.  Iowa  Code,  Supp.,  1907,  §5258. 
In  State  v.  Briggs,   68  Iowa  416,  27 

N.  W.  358,  it  was  held  that  the  min- 
utes of  the  evidence  upon  which  an 
indictment  is  found  are  sufficiently 
filed  with  the  clerk  when  they  are 
handed  to  him,  and  he  receives  them  to 
be  kept  on  file  in  his  office.  The  in- 
dorsement of  the  filing  by  the  clerk, 
though  proper  not  being  necessary. 

61.  U.  S. — United  States  v.  Violon, 
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has  been  great  conflict  on  this  point,  some  of  the  cases  here  holding 
that  it  is  within  the  sound  discretion  of  the  court  to  permit  such 
inspection,62  a  motion  denying  the  application  not  being  appealable,63 
and  under  the  rule  laid  down  in  still  other  cases  the  accused  is  held 
to  have  the  right  to  inspect.64  The  fact  that  the  defendant  was  in- 
dicted without  having  had  a  preliminary  examination  before  a  magis- 
trate furnishes  a  strong  inducement  to  the  court  to  look  upon  the 
application  for  inspection  with  favor.65  But  some  of  the  cases  have 
gone  to  the  extent  of  holding  that  the  inspection  will  be  allowed  only 
in  extraordinary  cases,  regardless  of  whether  there  has  been  any 
preliminary  examination,66  while  others  have  taken  the  view  that  the 


173  Fed.  SOI.  Ark.— Hofler  v.  State, 
16  Ark.  534.  111. — Cannon  v.  People, 
141  111.  270,  30  N.  E.  1027.  Ind.— Porter 
v.  State,  173  Ind.  694,  91  N.  E.  340. 
Ohio.— State  v.  Bhoads,  81  Ohio  St.,  397, 
91  N.   E.   186. 

One  accused  of  crime  is  not  entitled 
to  an  inspection  of  the  records  of  the 
grand  jury  in  so  far  as  they  relate  to 
the  testimony  given  by  him  before 
the  grand  jury  concerning  the  transac- 
tion involved  upon  his  trial;  nor  is  he 
entitled  to  an  inspection  either  before 
or  at  his  trial  for  the  purpose  of  prepa- 
ration for  trial,  or  for  laying  the 
foundation  for  the  impeachment  of  im- 
mune witnesses  whose  testimony  may 
have  been  different  on  the  trial  from 
that  given  before  the  grand  jury.  Hav- 
enor  v.  State,  125  Wis.  444,  104  N.  W. 
116. 

The  defendant  is  not  entitled  to  an 
inspection  of  the  records,  minutes  and 
actions  of  the  grand  jury  that  investi- 
gated his  case  because  of  immaterial, 
irrelevant  and  illegal  evidence  being 
admitted,  where  he  asserts  no  claim  of 
want  of  sufficient  legal  evidence  before 
it  on  which  to  find  the  indictment. 
Gaines  v.  State,  146  Ala.  16,  41  So.  865. 

In  Franklin  v.  Com.,  105- Ky.  237, 
48  S.  W.  986,  the  appellate  court  held 
that  the  inspection  should  not  have 
been  permitted  in  the  lower  court  in 
that  case,  at  the  same  time  holding 
however  that  this  is  a  matter  within 
the  discretion  of  the  court. 

62.  People  v.  Diamond,  72  App.  Div. 
281,  76  N.  Y.  Supp.  57;  People  *.  Stein- 
hardt,  47  Misc.  252,  93  N.  Y.  Supp. 
1026;  People  v.  Proskey,  32  Misc.  367, 
66  N.  Y.  Supp.  736;  People  to.  Molineux, 
27  Misc.  60;  57  N.  Y.  Supp.  936. 

In  Eighmy  v.  People,  79  N.  Y.  546, 
the  court  said:  "The  refusal  of  the 
court  to   compel  the  public  prosecutor 
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to  furnish  to  the  prisoner's  counsel 
the  evidence  before  the  grand  jury, 
was  a  matter  resting  in  the  discretion 
of  the  court,  and  is  not  the  subject  of 
review  upon  this  writ  of  error."  And 
this  case  is  cited  with  approval  in 
People  "C.  Bellows,  1  How.  Pr.  N.  S. 
(N.  Y.)  149,  holding  that  the  applica- 
tion in  that  instance  should  have  been 
granted. 

63.  Matter  of  Montgomery,  126  App. 
Div.  72,  110  N.  Y.  Supp.  793. 

64.  People  v.  Klaw,  53  Misc.  158, 
104  N.  Y.  Supp.  482. 

In  People  v.  Naughton,  38  How.  Pr. 
(N.  Y.)  430,  it  was  said:  "The  min- 
utes of  the  evidence  taken  are  given 
to  the  district  attorney.  This  seems 
conclusive  that  the  names  of  the  wit- 
nesses and  their  testimony  before  a 
grand  jury  are  not  matters  required 
by  law  to  be  kept  secret.  Judge  Wilde 
in  granting  tEe  application  for  a  list 
of  witnesses  in  the  case  of  Ceruth  v. 
Knapp,  stated  that  he  never  knew  a 
case  where  it  was  denied  (9  Pick.  498, 
14  Pick.  485)." 

65.  People  v.  Molineux,  27  Misc.  60, 
57  N.  Y.  Supp.  936. 

The  Molineux  case  is  cited  with  ap- 
proval and  followed  in  People  V.  Foody, 
38  Misc.  357,  77  N.  Y.  Supp.  943. 

But  after  a  preliminary  examination 
where  "he  has  been  fully  represented, 
the  court  in  its  discretion  will  deny 
the  defendant,  subsequently  indicted  on 
the  same  charge,  the  right  to  inspect 
the  minutes  of  the  grand  jury.  People 
v.  Proskey,  32  Misc.  SBT,  66  N.  Y.  Supp. 
736. 

66.  In  Matter  of  Montgomery,  126 
App.  Div.  72,  110  N.  Y.  Supp.  793,  the 
court  after  reviewing  the  cases  on 
this  point  says:  "So  that  it  seems  to 
us  that  the  granting  of  such  motions 
does  not  depend  upon  whether  a  pta- 
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privilege  is  not  necessarily  an  unusual  or  extraordinary  one.07  The 
court,  however,  may  and  should  place  restrictions  on  such  inspection."8 
The  remedy  for  failure  to  endorse  the  names  of  witnesses  is  not  a 
motion  to  inspect  the  minutes.69 

XI.  RECALLING  AND  RESUBMISSION.  —  When  the  grand 
jury  attending  any  court  shall  have  been  dismissed  before  the  final 
adjournment,  they  may  be  summoned  to  attend  again  in  the  same,  at 
such  time  as  the  court  shall  direct,70  and  in  some  jurisdictions,  a  grand 


liminary  examination  has  been  had  or 
not;  that  such  examination  is  not  a 
matter  of  light,  but  depends  in  each 
case  upon  the  determination  by  the 
court  to  which  the  application  is  made 
that  it  clearly  appears  from  the  papers 
submitted  that  such  examination  is 
necessary  to  the  defendant  to  enable 
Mm  to  make  and  sustain  a  motion  to 
dismiss  the  indictment  upon  the  grounds 
prorided  in  the  Code  of  Criminal  Pro- 
cedure and  established  by  the  Court  of 
Appeals  and  when  it  so  appears  the 
motion  should  be  granted."  This  case 
is  quoted  with  approval  in  People  v. 
Guenther,  65  Misc.  150,  121  N.  Y.  Supp. 
89.  See  also  People  v.  Steinhardt,  47 
Misc.  252,  93  N.  Y.  Supp.  1026;  People 
v.  Gassett,  112  N.  Y.  Supp.  555.  In 
the  latter  case  the  court  said:  "It 
seems  to  be  the  well  settled  rule  in 
this  state  that  inspection  of  the  min- 
utes of  the  grand  jury  can  never  be  had 
as  a  matter  of  right  and  does  not  de- 
pend upon  whether  or  not  a  preliminary 
examination  has  been  had.  People  -v. 
Steinhardt,  47  Misc.  252,  93  N.  Y. 
Supp.  1026;  Matter  of  Montgomery,  126 
App.  Div.  72,  110  N.  Y.  Supp.  793.  The 
Bole  purpose  for  which  an  inspection 
of  the  minutes  can  be  granted  is  to  en- 
able defendant  to  make  a  motion  to 
set  aside  the  indictment  for  reasons 
stated  in  Code  Cr.  Proc.  see.  313  or 
where  .  his  constitutional  rights  have 
keen  invaded.  People  v.  Glen,  173  N. 
i.  395,  66  N.  E.  112.  This  motion  is 
made  on  the  ground  that  an  inspection 
or  the  minutes  may  disclose  that  de- 
fendant's constitutional  rights  have 
been  invaded,  in  that  he  had  been  il- 
legally compelled  to  be  a  witness 
gainst  hmself  before  the  magistrate, 
>nd  that  it  is  thought  that  such  «vi- 
aence  was  used  before  the  grand  jury. 
:[  f  "ot  indicated  on  this  application 
Mat  the  legal  evidence  received  by  the 
grand  jury  was  insufficient  to  support 
„j  mdletaient.  This  must  appear  in 
»raer  to  give  the  person  indicted   a 
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constitutional  right  to  make  a  motion 
to  dismiss.  People  v.  Sexton,  187  N.  Y. 
495,  80  N.  E.  396,  116  Am.  St.  Eep. 
621." 

67.  In  People  v.  Molineux,  27  Mise. 
60,  57  N.  Y.  Supp.  936,  the  court  says: 
"It  is  contended  by  the  district  at- 
torney that  this  is  a  motion  for  an  un- 
usual and  extraordinary  privilege  and 
that  the  defendant  should  not  be  per- 
mitted to  inspect  the  minutes  of  the 
grand  jury  without  first  showing  the 
court  extraordinary  cause  or  necessity 
therefor.  I  cannot  sustain  such  con- 
tention. There  are  many  precedents 
for  an  application  like  this,  and  the 
rule  is  that  the  defendant  must  show 
cause  which  will  be  sufficient  in  the 
judgment  of  the  court.  I  find  no  au- 
thority for  tie  proposition  that  he  must 
show  extraordinary  cause."  In  People 
v.  Steinhardt,  47  Misc.  252,  93  N.  Y. 
Supp.  1026,  this  is  denied,  the  court 
saying  that  "the  privilege  itself  is  ex-, 
traordinary  and  should  only  be  ac- 
corded in  exceptional  cases,"  and  this 
view  is  approved  in  People  v.  Gassett, 
112  N.  Y.  Supp.  555.  But  in  the  still 
later  case  of  People  v.  Klaw,  53  Misc. 
158,  104  N.  Y.  Supp.  482,  the  Stein- 
hardt case  if  criticized  and  the  Molin- 
eux case  is  approved. 

68.  People  v.  Naughton,  3?  How.  Pr. 
(N.  Y.)  430".  In  this  ease  the  court 
granted  the  part  of  a  motion  asking 
for  the  name  of  the  witnesses  but  re- 
fused a  part  of  the  same  motion  ask- 
ing for  copies  of  all  minutes  made  in 
the  grand  jury  room  when  the  indict- 
ment was  found,  such  refusal,  how- 
ever, being  based  on  the  reason  that 
the  motion  did  not  state  facts  suffici- 
ent to  warrant  such  an  order. 

69.  People  v.  Steinhardt,  47  Misc. 
252,  93  N.  Y.  Supp.  1026.  See  the  title, 
"Indictment  and  Information." 

70.  Fla.— Gen.  St.,  1906,  §3860.  Ind, 
Burns'  Ann.  St.,  1908,  §1960;  Long  v. 
State,  46  Ind.  582.  la.— State  v.  Heft, 
148  Iowa  617,  127  N,  W.  830;  State  v. 
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jury  may  be  recalled  even  after  it  has  been  finally  adjourned."  It 
would  seem  to  be  unnecessary  that  the  body  be  re-impaneled  or  re- 
sworn.72 In  Indiana  and  Washington,  if  a  full  jury  do  not  attend 
when  the  grand  jury  is  recalled,  the  number  may  be  completed  from 
the  bystanders.7* 


Eeid,  20  Iowa  413L  Me.— Rev.  St.,  1903, 
p.    969.     Mass. — Eev.    Laws,   1902,   eh. 

218,    §11.      Mich Comp.    Laws,    1897, 

§11885.  Tex. — Wilson's  Crim.  St.,  1906, 
art.  411;  Leech  v.  State,  63  Tex.  Crim. 
339,  139  S.  W.  1147.  Wash.— Bern.  & 
Ball.  Ann.  Codes  &  St.,  §2041.  Wis. 
St.,   1898,    §2556. 

Where  a  grand  jury  is  excused  "un- 
til the  second  day  of  the  next  term,  un- 
less sooner  called  by  court"  it  may  be 
recalled  and  legally  investigate  a 
cause  at  the  same  term.  State  v.  Phil- 
lips, 119  Iowa  652,  94  N.  W.  229. 

There  is  no  enumeration  in  the  Illi- 
nois statute  of  the  "special  occasion" 
the  existence  of  which  would  justify 
the  recalling  of  a  grand  jury  previous- 
ly discharged.  Clearly  it  was  left  to 
the  discretion  of  the  circuit  court  to 
determine  when  and  for  what  purposes 
the  grand  jury  should  be  recalled.  Peo- 
ple v.  MtoCauley,  256  in.  504,  100  N.  E. 
182. 

Where  the  jury  was  formed  from  reg- 
ular jurors  and  completed  from  tales- 
men, such  talesmen  must  be  summoned 
With  the  other  jurors  impaneled  in  the 
event  of  the  jury  being  recalled.  State 
V.  Eeid,  20  Iowa  413. 

Regular  jurors  who  have  not  been  im- 
paneled at  the  first  session  may  appear 
and  be  sworn  and  act  in  the  second 
convocation.  Eindley  v.  People,  1  Mich. 
234. 

Presumption  of  Special  Occasion. 
Under  statutes  which  authorize  the  re- 
call of  a  grand  jury  upon  special  occas- 
ions, it  will  be  presumed  that  such  spe- 
cial occasion  existed  unless  the  con- 
trary appears  on  the  face  of  the  record. 
People  v.  McOauley,  256  111.  504,  100  N. 
E.  182. 

71.  Md.  Pub.  Gen.  Laws,  art.  51,  §23; 
Newman  <v.  State,  43  Tex.  525. 

In  State  v.  Disbrow,  130  Iowa  19, 
106  N.  W.  263,  Weaver,  J.,  speaking 
for  the  court  said:  "There  appears  to 
be  no  statute  provision  expressly  au- 
thorizing the  recalling  or  reorganizing 
of  a  grand  jury  for  the  consideration 
of  matters  arising  after  the  panel  or- 
ganized at  the  beginning  of  the  term 
has  been  regularly  discharged,  but  we 
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think  it  cannot  'be  doubted  that  such 
authority  may  farly  be  implied  Irom 
the  general  provisions,  if,  indeed,  it  be 
not  within  the  common-law  powers  of 
the  court.  Stone  v.  People,  3  111.  326." 
See  also  Hayes  v.  State,  93  Miss.  670, 
47  So.   522. 

A  grand  jury,  after  serving  about 
two  weeks,  was  discharged  by  order  of 
the  court.  At  a  subsequent  date  of  the 
same  term  of  the  court,  the  same  per- 
sons who  composed  the  grand  jury 
were  reassembled  in  court,  and  the 
court  by  order  set  aside  its  former 
order  discharging  the  grand  jury,  and 
directed  them  to  proceed  to  the  dis- 
charge of  their  duties  as  originally 
charged.^  The  indictment  in  this  case 
was  for  murder,  committed  in  the  in- 
terim between  the  discharge  of  the 
grand  jury  and  its  re-organization,  and 
was  found  by  the  grand  jury  after 
being  so  re-organized.  There  was  no 
error  in  the  proceedings,  and  the  in- 
dictment was  found  by  a  lawful  grand 
jury.    Wilson  v.  State,  32  Tex.  112. 

72.  Vickersi,  J.  in  delivering  the 
opinion  of  the  court  in  People  v.  Mc- 
Oauley, 256  111.  504,  100  N.  E.  182  says: 
"In  Gay  v.  State,  40  Tex.  Crim.  242, 
the  criminal  division  of  the  Supreme 
Court  of  Texas  held,  under  a  provision 
of  the  'Criminal  Code  of  that  state  au- 
thorizing the  re-assembling  of  a  grand 
jury  after  it  had  been  discharged  for 
the  term  and  the  completion  of  the 
panel  by  empaneling  other  persons  in 
case  any  members  fail  to  re-assemble, 
that  upon  the  re-assembling  of  the 
grand  jury  where  there  are  no  new 
members  required  it  was  not  necessary 
to  re-empanel  and  re-swear  it.  We  think 
the  rule  laid  down  by  this  authority 
is  sound." 

73.  Burns'  Ann.  St.  (Ind.),  1908, 
§1960;  Dorman  v.  State,  56  Ind.  454; 
Rem.  &  Ball.  Ann.  Codes  &  St.  (Wash.), 
§2041. 

But  before  any  talesman  is  accepted 
and  sworn,  the  court  should  inquire 
of  him  under  oath  as  to  bis  qualifica- 
tions. Burns.  Ann.  St.  (Ind.),  WW, 
§1960. 
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He-submission.  —  Instances  arise  where  it  is  proper  for  the  court  to 
resubmit  the  matter  to  the  same  or  another  grand  jury  for  further 
investigation  and  determination.7* 

Eeview.  —  As  regards  the  reconvening  of  grand  juries,  the  lower 
courts  have  a  very  wide  discretion,  and  their  action  as  to  such  matters 
will  not  he  revised  in  the  appellate  court,  unless  it  can  be  shown  that 
such  discretion  has  been  grossly  abused.76 

XII.  SPECIAL  GRAND  JURY.  — If  an  offense  be  committed  or 
discovered  during  the  sitting  of  any  court  after  the  grand  jury  attend- 
ing such  court  shall  have  been  discharged,  such  court  may,76  in  its  dis- 
cretion,77 by  an  order  to  be  entered  in  the  minutes,78  direct  the  sheriff 
to  summon  a  special  grand  jury.79    The  sheriff  should  in  pursuance 


74.  See  TJ.  S. — Thompson  v.  United 
States,  202  Fed.  346.  Cal.— Terrill  v. 
Superior  Court,  127  Cal.  xviii,  60  Pae. 
38.  la. — State  v.  Evans,  111  Iowa  80, 
82  N.  W.  429.  N.  Y. — People  v.  Bissert, 
71  App.  Div.  118,  75  N.  Y.  Supp.  630, 
and  more  fully  the  title  "Indictment 
and  Information." 

To  Consider  Higher  Offense. — Ex 
parte  Johnson,  71  Ark.  47,  70  S.  W.  467. 

75.  Meiers  v.  State,  56  Ind.  336. 
See  in  general  the  titles  "Appeals;" 
"Writ  of  Error." 

76.  Ala.— Code,  1907,  §7259.  Ark. 
Dig.  St.,  1904,  §2219.  Idaho.— Rev. 
Codes,  §7621.  HI. — F/mpson  v.  People, 
78  HI.  248.  Kan.— Gen.  St.,  1909,  §6665. 
Mo.— Rev.  St.,  1909,  §5084;  State  v. 
Harris,  73  Mo.  287.  Mont. — Rev.  Code, 
1907,  §9124.  Neb.— Drake  v.  State,  14 
Neb.  535,  17  N.  W.  117.  Nev.— Rev. 
Laws,  1912,  §7016.  N.  Y.— Code  Crim. 
Proe.,  §235;  People  v.  Parmer,  194  N. 
Y.  251,  m  N.  E.  457.  Ohio.— Gen.  Code, 
1910,  §13568.  Ore.— Lord's  Laws,  §1400. 
S.  D.— Code  Crim.  Proe.  §174.  Va» 
Code,  1904,  §3978. 

The  regular  judge  may  order  the  im- 
paneling of  a  special  grand  jury  al- 
though a  special  judge  is  to  preside 
because  of  the  disqualification  of  such 
regular  judge  to  do  so.  State  v.  Moore, 
156  Mo.  135,  56  S.  W.  900. 

In  Stone  v.  People,  3  111.  326,  it  was 
field  that  the  court  would  have  the 
power  to  call  a  special  grand  jury  un- 
der the  authority  derived  from  the 
common  law  of  England. 

In  State  v.  Disbrow,  130  Iowa  19,  106 
N.  W.  263,  it  was  held  that,  where  an 
indictment  has  been  set  aside  after 
the  grand  jury  summoned  for  the  term 
las  been  discharged,  the  court  may 
order  all  of  the  grand  jurors  drawn  for 
the  current  year  to  appear  forthwith 


and  draw  therefrom  a  new  jury  to  whom 
the  charge  against  defendant  may  be 
submitted,  rather  than  reconvene  the 
jury  formerly  impaneled  for  the  term. 

77.  Ala.— Code,  1907,  §7259.  Ark. 
Big.  St.,  1904,  §2219.  Idaho.— Rev. 
Codes;  §7621.  Kan.— Gen.  St.,  1909, 
§6665.  Mo. — State  v.  Overstreet,  128 
Mo.  470,  31  S.  W.  35.  Mont.— Rev. 
Code,  1907,  §9124.  S.  D.— Code  Crim. 
Proe.  §174. 

78.  Ala.— Code,  1907,  §7259.  Ark. 
Dig.  St.,  1904,  §2219.  Idaia.— Rev. 
Codes,  §7621.  Kan.— Gen.  St.,  1909, 
§6665.     Nev.— Rev.  Laws,  1912,   §7016. 

The  order  should  require  the  sheriff 
to  summon  the  legal  number  of  jurors, 
to  appear  at  a  time  specified,  and  a 
copy  thereof,  under  the  seal  of  the 
court  must  by  the  clerk  be  delivered 
to  the  sheriff.    Idaho  Rev.  Code,  §7622. 

Presumption  of  Regularity. — An  order 
directing  a  special  grand  jury  will  be 
presumed  to  be  regular.  Frame  v. 
State,  73  Ark.  501,  84  S.  W.  711; 
Freel  v.  State,  21  Ark.   212. 

The  order  will  be  presumed  to  be 
made  only  after  the  regular  jury  has 
been  discharged.  State  v.  Overstreet, 
128  Mo.  470,  31  S.  W.  35;  States.  Dus- 
enberry,  112  Mo.  277,  20  S.  W.  461. 

It  will  be  presumed  that  the  special 
facts  and  circumstances  existed  which 
justified  the  action  of  the  court.  Mack- 
in  v.  People,  115  111.  312,  3  N.  E.  222. 

Where  the  transcript  shows  merely 
that  the  regular  grand  jury  has  been 
discharged,  the  court  will  presume  that 
it  was  properly  discharged,  and  in  such 
case,  where  it  turns  out  that  there  is 
some  new  matter  which  calls  for  a 
special  grand  jury,  the  case  falls  within 
the  provisions  of  the  statutes.  White 
v.  People,  81  HI.  333. 

79.  But    in   Nebraska,    a    judge    in 
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of  such  an  order  forthwith  summon  such  grand  jury  from  the  in- 
habitants of  the  county  qualified  to  serve  as  grand  jurors,  who  shall 
be  returned  and  sworn  and  shall  proceed  in  the  same  manner  in  all 
respects  as  provided  by  law  in  respect  to  other  grand  juries.80  A 
grand  jury  may  also  be  organized  at  any  special  or  adjourned  term 
in  the  same  manner  and  its  proceedings  governed  in  all  respects  by 
the  same  rules  as  provided  for  grand  jurors  organized  at  regular 
terms.81  The  investigation  of  a  special  grand  jury  is  not  restricted  to 
those  offenses  only  which  are  committed  after  the  regular  grand  jury 
adjourns.82 

XIII.  PRESUMPTIONS.  —  In  the  absence  of  any  showing  to  the 
contrary,  the  presumption  will  be  in  favor  of  the  regularity  of  the 
selection,  impaneling,  formation  and  organization  of  the  grand  jury  ;83 


calling  a  term  of  court  has  no  authority 
to  order  the  sheriff  to  summon  a  grand 
and  petit  jury.  He  must  direct  whether 
a  grand  or  petit  jury  shall  be  sum- 
moned. If  required,  juries  must  Be 
drawn  as  for  regular  terms  of  court. 
McBlvoy  v.  State,  9  Neb.  157. 

80.  Ala.— Code,  1907,  §7259.  Ark. 
Dig.  St.,  1904],  §2219.  Idaho.— Eev. 
Codes,  §7623.  Kan.— Gen.  St.,  1909, 
§6666.  Mo.— Eev.  St.,  1909,  §5085.  Nev. 
Rev.  Laws,  1912,  §7017. 

81.  Ala.— Code,  1907,  §7260;  Floyd 
v.  State,  55  Ala.  61.  Ark.— Dig.  St., 
1904,  §1533.  111.— Hurd's  Rev.  St., 
1909,  p.  671.  la.— Code,  1897,  §233. 
Mo.-^State  v.  Connell,  49  Mo.  282; 
Mary  v.  State,  5  Mo.  71.  Term. — Shan- 
non's Code,  §5835.  Va.— Code,  1904, 
§3978.     W.  Va.— Code,  1906,  §4526. 

82.  State  v.  Overstreet,  128  Mo.  470, 
31  S.  W.  35;  W.  Va.  Code,  1906,  §4526. 

83.  U.  S. — United  States  v.  Green, 
113  Fed.  683.  Ala.— Blevins  V.  State, 
68  Ala.  92.  Ark.— Howard  v.  State,  72 
Ark.  586,  82  S.  W.  196.  Colo.— Wilson 
v.  People,  3  Colo.  325.  Fla.— Wood- 
ward v.  State,  33  Fla.  508,  15  So.  252. 
Ga.— Grinad  v.  State,  34  Ga.  270.  HI. 
Berkenfield  v.  People,  92  111.  App.  400. 
Ind.— O'Brien  v.  State,  125  Ind.  38,  25 
N.  E.  137;  Holloway  v.  State,  53  Ind. 
554;  Kessler  r.  State,  50  Ind.  229;  Long 
v.  State,  46  Ind.  582.  la. — State  <o. 
De  Bord,  88  Iowa  103,  55  N.  W.  79; 
State  v.  Howard,  10  Iowa  101.  Kan. 
State  v.  Copp,  34  Kan.  522,  9  Pac.  233. 
La. — State  v.  McKowen,  126  La.  1075, 
53  So.  353;  State  r.  Gee,  104  La.  247, 
28  So.  879.  Md  —  State  V.  Scarborough, 
55  Md.  345.  Mich. — Thayer  v.  People, 
2  Doug.  417.  Miss. — Chase  v.  State,  46 
Miss.  683.    Mo.— 43tate  v.  Vaughn,  132 
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Mo.  App.  135,  112  S.  W.  728.  N.  Y. 
People  v.  Rose,  4  N.  Y.  Supp:  787. 
N.  C— State  v.  Eller,  104  N.  C.  853,  10 
S.  E.  313.  Term. — Galvin  v.  State,  6 
Ooldw.   283. 

See  9  Encyclopedia  of  Evidence  917, 
927,  944. 

For  the  presumption  as  to  particular 
matters,  see  the  treatment  under  the 
specific    heads. 

That  an  indictment  contained  the 
names  of  only  eighteen  grand  jurors, 
among  which  the  same  name  occurred 
twice,  does  not,  without  more,  raise 
the  presumption  tnat  this  name  in  both 
places  referred  to  one  and  the  same 
person  and  consequently  that  the  grand 
jury  did  not  contain  a  sufficient  num- 
ber. Hamilton  v.  State,  97  Ga.  216,  23 
S.  E.  824.  As  to  when  identity  of 
name  does  not  raise  a  presumption  of 
identity  of  person,  see  6  Encyclopedia 
of  Evidence  913,  914. 

When  a  grand  juror  is  excused  or 
discharged  by  'the  court,  and  the  rea- 
son for  his  excuse  is  not  shown  in  the 
record,  it  will  be  presumed  that  he  was 
excused  upon  some  of  the  grounds  pre- 
scribed by  the  statute.  TJ.  S. — United 
States  v.  Mitchell,  136  Fed.  896.  Ark. 
Wallis  v.  State,  54  Ark.  611,  16  S.  W. 
821.  Ind.— Burrell  v.  State,  129  Ind. 
290,  28  N.  E.  699.  Miss.— Posey  v. 
State,  86  Miss.  141,  38  So.  324. 

The  presumption  is  that  the  proper 
oath  was  duly  administered.  Ala. 
Lumpkin  v.  State,  68  Ala.  56.  Ark. 
Brown  #.  State,  10  Ark.  607.  IU— Al- 
len v.  People,  77  111.  484.  Ky.— Oom. 
v.  Pullan.  3  Bush  47.  La.— State  v.  Mc- 
Kowen, 126  La.  1075,  53  So.  353.  Mo. 
State  v.  Hurst,  123  Mo.  App.  39,  99  S. 
W.   820.     Term.— McClure  v.  State,  1 
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and  that  the  proceedings  of  the  grand  jury  were  lawful  and  regular.84 
XIV.  THE  RECOED.  —  The  record  should  affirmatively  show  the 
organization  of  the  grand  jury.85  But  it  is  not  absolutely  necessary 
that  the  record  show  the  mode  in  which  the  grand  jurors  were  drawn,86 
or  the  exact  order  in  which  the  several  steps  incident  to  the  organiza- 
tion were  taken.87  It  has  been  held  that  the  return  of  the  venire  need 
not  be  technically  stated  in  the  record.88    The  record  should  show  that 


Yerg.  206.  Tex. — State  v.  Loving,  16 
Tex.  558.  W.  Va. — State  v.  Angus, 
70  W.  Va.  772.  74  S.  E.  998. 

But  the  court  will  not  presume  that 
the  jury  was  sworn  from  the  statement 
that  it  was  empaneled.  ' '  Nor  can 
any  inference  be  drawn  that  the  jury 
was  sworn  from  the  fact  that  the 
court  delivered  its  charge  and  sent  them 
to  their  labors."  State  v.  Hurst,  123 
Mo.  App.  39,  99  S.  W.  S20. 

A  statement  in  the  record  that  the 
proper  oath  was  given  is  conclusive 
without  setting  out  the  oath.  Shields 
v.  People,  132  III.-' App.  109. 

And  a  statement  that  the  foreman 
was  appointed  and  the  jurors  duly 
sworn  is  a  sufficient  allegation  to  show 
that  the  foreman  was  sworn.  Bruen 
v.  People,  206  111.  417,  69  N.  E.  24. 

Where  the  record  states  that  the 
grand  jury  was  composed  of  the  legal 
number,  it  will  be  presumed  that  such 
number  acted,  although  the  names  of 
less  than  the  required  number  are  set 
out.  Bates  v.  State,  60  Ark.  540,  30 
S.  W.  890. 

84.  English  v.  State,  31  Fla.  356,  12 
So.  689;  People  v.  McCauley,  256  111. 
504,  100  N.  E.  182. 

As  to  the  presumption  of  regularity 
and  conformity  with  law,  see  6  Ency- 
clopedia of  Evidence  917,  927,  944. 

85.  De  Olles  v.  State,  20  Tex.  App. 
145. 

If  the  record  does  not  show  that 
grand  jurors  were  procured  in  the  man- 
ner prescribed  by  law,  the  jury  is  il- 
legal. Parmer  v.  State,  41  Ala.  416; 
State  v.  Conner,  5  Blackf.  (Ind.)  325, 
holding  that  an  endorsement  on  an  in- 
dictment which  purports  to  be  signed 
"7  the  foreman  of  the  grand  jury,  is 
not  sufficient. 

The  certificate  may  Toe  made  by  the 
attending  officers  or  Ehe  clerk  of  the 
court  when  such  clerk  is  one  of  the 
body  selecting  the  grand  jurors.  State 
«•  Brooks,  9  Ala.  9. 

While  it  is  usual,  and  would  be  more 
lormal,  to  insert  in   the   record   in   a 


criminal  ease,  the  names  of  the  persons 
composing  the  grand  jury  who  found 
the  indictment,  yet  it  is  not  essential, 
to  support  a  verdict  of  guilty,  that  the 
record  should  affirmatively  show  even 
that  the  requisite  number  of  grand 
jurors  was  present  at  the  time  of  the 
organization  of  the  body.  Williams  v. 
People,  54  111.  422. 

The  fact  that  the  appointment  of  a 
foreman  of  the  grand  jury  was  not  en- 
tered on  the  minutes  of  the  court  is 
not  material,  where  the  indictment  is 
endorsed  by  the  foreman  and  returned 
to  the  court.  People  v.  Roberts,  6  Cal. 
214. 

Where  the  record  in  a  case  where  the 
defendant  was  convicted  on  the  charge 
of  murder,  showed  that  the  grand  jury 
who  found  the  indictment  "was  called, 
impaneled  and  sworn, ' '  and  that  a  fore- 
man was  appointed,  it  was  held,  the 
necessary  intendment  was,  that  the 
grand  jury  so  sworn  was  properly  or- 
ganized. Williams  v.  People,  54  111. 
422. 

The  clerk's  minute  book  shows  the 
names  and  residences  of  fifteen  persons 
returned  as  drawn  grand  jurors.  An 
indictment  endorsed  "  a  true  bill," 
was  signed  by  these  fifteen  men.  The 
record  sufficiently  showed  the  number 
and  names  of  the  grand  jurors  and 
that  they  were  all  drawn  jurors  and 
not  taken  on  a  venire.  State  v. 
O'Brien,  18  R.  I.  105,  25  Atl.  910. 

86.  Collier  -v.  State,  2  Stew.  (Ala.) 
388  (holding  that  it  is  sufficient  if  it 
appear  that  they  were  "selected  as 
the  statute  provides");  State  v. 
Thomas,  61  Ohio  St.  444,  56  N.  E.  276. 

87.  Lambert  v.  People,  34  111.  App. 
637. 

Appointment  of  Foreman.— State  v. 
Gouge,  12  Lea   (Tenn.)   132. 

88.  State  v.  Williams,  3  Stew.  (Ala.) 
454. 

It  is  not  necessary  that  the  venire 
facias  should  be  spread  upon  the  min- 
utes of  the  circuit  court;  it  is  enough 
if  the  record  shows  the  return  of  the 
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the  proper  oath  was  taken.89  Although  a  statute  may  require  that  the 
record  should  show  whether  any  of  the  grand  jurors  had,  during  the 
preceding  twelve  months,  served  as  jurors,  the  omission  of  such  state- 
ment will  not  invalidate  the  findings  of  the  grand  jury.90  The  general 
charge  of  the  court  to  the  grand  jury  is  not  a  part  of  the  record.91 
Correction  of  Record.  —  A  motion  will  not  lie  to  correct  the  record 
to  show  matters  none  of  which  would  justify  the  court  in  quashing 
the  indictment.92 


venire,  and  the  selection  of  a  grand 
jury  of  "good  and  lawful  men,"  from 
among  the  number  summoned.  Con- 
ner v.  State,  4  Yerg.  (Tenn.)  137. 

89.     Roe  v.  State   (Ala.),  2  So.  459. 

In  Hardy  v.  State,  96  Miss.  844,  51 
So.  460,  the  minutes  of  the  court  at 
which  the  indictment  was  found  con- 
tained no  statement  that  the  grand 
jury  was  sworn.  The  court  said:  "In 
Cody  v.  State,  3  How.  (Miss.)  27; 
Abram  v.  State,  25  Miss.  589;  and  Fos- 
ter v.  State,  31  Miss.  421,  it  was  held 
that  the  swearing  of  the  grand  jury 
must  affirmatively  appear  from  the  rec- 
ord, and  in  default  thereof  an  indict- 
ment found  by  such  grand  jury  was 
void.  The  holding  of  these  decisions 
has  long  since  become  the  settled  law 
of  this  state,  the  only  change  therein 
made  by  the  legislature  being  that  such 
objection  must  be  made  before  verdict 
(Hays  v.  State,  ante,  153,  50  So.  557); 
and  this  appellant  did  by  filing  his  mo- 
tion to  quash.  In  Smith  v.  State,  28 
Miss.  728,  it  was  held  that  tlie  swearing 
of  the  grand  jury  must  be  ascertained 
by  an   inspection   of  the   record." 

When  the  record  shows  that  the  mem- 
bers of  the  grand  jury  were  duly  sworn 
as  such,  and  the  caption  of  the  indict- 
ment states  that  the  jurors  were  "duly 
chosen,  empaneled  and  sworn  diligently 
to  enquire,  and  true  presentment  make, 
in  and  for  the  body  of  the  county," 
etc.,  "do  present,"  etc.,  this  is  a  suffi- 
cient statement  that  the  presentment 
is  "upon  their  oath."  Potsdamer  v. 
State,  17  Fla.   895. 

When  the  record  recites  that  the 
oath  prescribed  by  the  statute  was 
taken  by  the  foreman  and  other  mem- 


bers of  the  grand  jury,  the  recital  im- 
plies that  tne  oath  was  administered 
by  the  court,  or  in  its  presence  and  un- 
der its  sanction,  and  is  sufficient.  Brown 
v.  State,  74  Ala.  478. 

Presumption  that  oath  was  adminis- 
tered, see  supra,  XIII. 

90.  Moses  v.  State,  58  Ala.  117. 

91.  English  v.  State,  31  Fla.  356,  12 
So.   6S9. 

In  a  prosecution  of  a  misdemeanor, 
where  the  indictment  shows  affirmative- 
ly upon  its  face  that  the  court  had  in- 
structed the  grand  jury  to  investigate 
such  act,  but  the  clerk  ,  had  failed  to 
enter  upon  the  journals  of  the  court 
the  order  instructing  the  grand  jury  to 
make  such  investigation,  it  is  not  error 
for  the  court,  at  any  time  during  the 
term,  at  which  such  instruction  was 
given  to  the  grand  jury,  to  direct  the 
clerk  to  enter  such  order  of  record. 
Oligschlager  v.  Territory,  15  Okla.  141, 
79  Pac.  913. 

In  a  criminal  action  by  indictment, 
charging  a  misdemeanor,  where  the  rec- 
ord does  not  affirmatively  show  that  the 
grand  jury  was  directed  by  the  court 
to  investigate  such  act,  such  failure  of 
the  record  to  show  the  order  of  the 
court  for  the  grand  jury  to  make^  such 
investigation  is  at  most  a  mere  irreg- 
ularity, and  is  not  a  matter  affecting 
the  jurisdiction  of  the  court,  and  such 
irregularity  should  be  deemed  to  be 
waived,  unless  taken  advantage  of  by 
the  defendant  by  motion  or  demurrer 
before  plea.  Oligschlager  v.  Territory, 
15  Okla.  141,  79  Pac.  913. 

92.  Nealon  v.  People,  39  111.  App. 
481. 


GROUND  OP  ACTION.  —  See  Declaration  and  Complaint,  Vol.  6, 
p.  704;  Negligence;  Suits  and  Actions. 


GROUND  RENTS.  —  See  Landlord  and  Tenant, 
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I.     DEFINITIONS  AND  DISTINCTIONS.  —  A  guaranty  is  a  prom- 
ise to  answer  for  the  debt,  default,  or  miscarriage  of  another  person.1 


1.  TI.  S. — Bowen  v.  Needles  Nat. 
Bk.,  87  Fed.  430,  440.  Cal.— Deering 's 
Civ.  Code,  1909,  §2787;  Kilbride  v. 
Moss,  113  Cal.  432,  45  Pac.  812,  54  Am. 
St.  Rep.  361'.  Ind. — Mason's  Union 
Life  Ins. .  Assn.  v.  Brockman,  20  Ind. 
App.  206,  218,  50  N.  E.  493.  La. 
Laehman  v.  Block,  15  So.  649,  651. 
Mont.— Rev.  Codes,  1907,  §5656.  N.  Y. 
Hall  v.  Farmer,  5  Denio  484,  487.  N.  D. 
Rev.  Code,  1905,  §6075.  Okla.— Gen. 
St.,  1908,  §3104.  S.  D.— Comp.  Laws, 
1S10,  §1969.  Va.— Welsh  v.  Ebersole, 
75  Va.  651,  656. 
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There  is  no  dispute  as  to  the  pri- 
mary meaning  of  guaranty.  It  is  a  col-  n 
lateral  undertaking  to  pay  a  debt  or 
perform  some  other  duty  in  case  of  the 
failure  of  another  person,  who  is  in  the 
first  instance  liable  to  such  payment  or 
performance.  But;  while  this  is  the 
primary  meaning,  it  is  clear  that  the 
word  may  be  used  in  such  a  connection 
with  other  words  as  to  constitute  an 
original  contract  or  undertaking.  At- 
wood  v.  Lester,  20  R.  I.  660,  4)  Atl. 
866.  .. 

For  additional  definitions,   see  tne 
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Distinguished  From  Suretyship.  —  The  contract  of  guaranty  as  generally 
made  is  a  collateral  and  secondary  undertaking,2  and  is  to  be  dis- 
tinguished in  this  regard  from  the  contract  of  suretyship,3  which  is 


following  eases  XJ.  S. — Toppan  v.  Cleve- 
land, etc.  E.  Co.,  1  Flip.  74,  77,  24  Fed. 
Cas.  No.  14,099.  Conn.— Ball  Elee.  L. 
Co.  v.  Child,  68  Conn.  522,  37  Atl.  391. 
Idaho. — Miller  v.  Lewiston  Nat.  Bank, 
IS  Idaho  124,  108  Pac.  901.  HL— Ab- 
bott 17.  Brown,  131  111.  108,  22  N.  E. 
813;  Gridley  v.  Capen,  72.  HI.  11;  Clark 

v.  Morgan,  13  HI.  App.  597.     Ind La 

Eose  v.  Logansport  Nat.  Bank,  102  Ind. 
382,  1  N.  E.  805;  Bailey  v.  Miller,  45 
Ind.  App.  475,  91  N.  E.  24.  Kan. 
Briggs  v.  Latham,  36  Kan.  205,  13  Pae. 
129.  Mass.— Dole  v.  Young,  24  Pick. 
250.  Mich. — Roberts  v.  Hawkins,  70 
Mich.  556,  571,  38  N.  W.  575.  Miss. 
Mathews  v.  Chrisman,  12  Smed.  &  M. 
595,  51  Am.  Dec.  124.  N.  D. — Northern 
State  Bank  v.  Bellamy,  19  N.  D.  509, 
125  N.  W.  888,  31  L.  R.  A.  (N.  8.) 
149.  Pa.— Woods  v.  Sherman,  71  Pa. 
100;  Brown  v.  Brooks,  25  Pa.  210.  S.  C. 
Mott  Iron  "Works  v.  Clark,  87  S.  O. 
199,  69  S.  E.  227.  W.  Va.— Middle 
States  L.,  B.  &  C.  Co.  v.  Engle,  45 
W.  Va.  588,  31  S.  E.  921. 

2.  Ala.— Walker  v.  Forbes,  25  Ala. 
139,  60  Am.  Dec.  498.  Ark.— McCollum 
v.  Cushing,  22  Ark.  540;  Lane  v.  Levil- 
lian,  4  Ark.  76,  84,  37  Am.  Dec.  769. 
CaL— Kilbride  v.  Moss,  113  Cal.  432, 
435,  45  Pac.  812,  54  Am.  St.  Eep.  361. 
Conn.— Ball  Elee.  L.  Co.  v.  Child,  68 
Conn.  522,  37  Atl.  391;  Carpenter  V. 
Thompson,  66  Conn.  457,  463,  34  Atl. 
105;  Monson  v.  Drakeley,  40  Conn.  552, 
10  Am.  Eep.  74;  Craft  v.  Isham,  13 
Conn,  28.  Ga. — Musgrove  v.  Luther 
Pnb.  Co.,  5  Ga.  App.  279,  63  S.  E.  52. 
Ind,— Furst  &  Bradley  Mfg.  Co.  v. 
Black,  111  Ind.  308,  12  N.  E.  504;  La 
Eose  v.  Logansport  Nat.  Bank,  102  Ind. 
332,  1  N.  E.  805;  Mason's  Union  Life 
Ins.  Assn.  v.  Brockman,  20  Ind.  App. 
206,  318,  50  N.  E.  493.  la.— Singer 
Mfg.  Co.  v.  Littler,  56  Iowa  601,  9 
N.  W.  905.  Ky.— Marshall  v.  Peck,  1 
IHuia  609.  Me.— MaTsh  v.  Hayford,  80 
Me.  97, 13  Atl.  271.  Md.— Booth  v.  Irv- 
wg  Nat.  Exch.  Bank,  116  Md.  668,  82 
Atl.  652;  Hooper  v.  Hooper,  81  Md.  155, 
169,  31  Atl.  508,  48  Am.  St.  Eep.  496; 
Urdeman  v.  Lawson  &  Bro.,  49  Md.  135, 
157.  Mich.— Tinker  &  Webb  v.  Mc- 
UWley,  3  Mich.  188.  Minn.— Hammel 
»•  Bearsley,  31  Minn.  314,  17  N.  W. 


958.  N.  Y. — Hall  v.  Farmer,  5  Denio 
484.  Ohio. — Gale  v.  Van  Annan,  18 
Ohio  336.  Tenn. — Irvine  V.  Brasfield, 
10  Heisk.  425.  Tex. — Phipps  v.  Willis 
&  Bro.,  11  Tex.  Civ.  App.  186,  32  S.  Wt 
801.  Va. — Arents  v.  Com.,  18  Gratt. 
750.  W.  Va.— Middle  States  L.  B.  & 
C.  Co.  v.  Engle,  45  W.  Va.  588,  31 
S.  E.  921;  Kearnes  v.  Montgomery,  4 
W.  Va.  29,  40. 

"The  contract  of  guaranty  is  a  col- 
lateral undertaking.  It  cannot  exist 
without  the  presence  of  a  main  or  sub- 
stantive liability  to  which  it  is  col- 
lateral. If  there  is  no  such  substantive 
liability  on  the  part  of  a  third  person, 
either  express  or  implied,  that  is  to 
say,  if  there  is  no  debt,  default,  or  mis- 
carriage, present  or  prospective,  there 
is  nothing  to  guarantee,  and  hence  there 
can  be  no  contract  of  guaranty. ' '  Kil- 
bride v.  Moss,  113  Cal.  432,  435,  45 
Pae.  812,  54  Am.  St.  Eep.  361. 

The  contract  of  a  guarantor  is  col- 
lateral and  secondary;  that  of  a  surety 
is  direct.  The  guarantor  contracts  to 
pay  if,  by  the  use  of  due  diligence,  the 
debt  cannot  be  made  out  of  the  prin- 
cipal debtor,  while  the  surety  under- 
takes directly  for  the  payment,  and  is 
so  responsible  at  once  if  the  principal 
debtor  makes  default.  Kearnes  v. 
Montgomery,  4  W.  Va.  29,  40. 

The  engagement  of  a  guarantor  is 
generally  founded  on  some  new  or  in- 
dependent consideration,  growing  out 
of  the  original  obligation,  except  in 
those  cases  where  it  is  given  at  the 
time  of  the  contracting  of  the  prin- 
cipal debt,  and  is  necessarily  connected 
with  it.  Lane  v.  Levillian,  4  Ark.  76, 
84,  37  Am.  Dec.  769. 

3.  See  generally  the  title  "Principal 
and  Surety,"  and  the  following  cases: 
Ga. — Musgrove  v.  Luther  Pub.  Co.,  5 
Ga.  App.  279,  63  S.  E.  52.  Ind.— Purst 
&  Bradley  Mfg.  Co.  v.  Black,  111  Ind. 
308,  12  N.  E.  504;  La  Eose  v.  Logans- 
port  Nat.  Bank,  102  Ind.  332,  1  N.  E. 
805.  Md. — Booth  v.  Irving  Nat.  Exch. 
Bank,  116  Md.  668,  82  Atl.  652;  Hooper 
v.  Hooper,  81  Md.  155,  169,  31  Atl.  508, 

48  Am.  St.  Eep.  496.     Minn Hammel 

v.  Beardsley,  31  Minn.  314,  17  N.  W. 
858.  Tenn. — Irvine  v.  Brasfield,  10 
Heisk.   425.     Va.— Aients  v.   Com.,   18 
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direct,  as  well  as  from  the  contracts  of  warranty,4  and  indemnity.8 
Distinguished  From  Indorsement.  —  Though  the  lines  of  distinction  be- 
tween the  contract  of  guaranty  and  that  of  indorsement  are  sometimes 
considered  as  narrow  and  refined,6  they  are,  nevertheless,  to  be  dis- 


Gratt.  750,  769.  W.  Va  — Middle  States 
L.  L.,  B.  &  0.  Oo.  v.  Engle,  45  W.  Va. 
588,  31  S.  E.  921;  Kearnes  p.  Mont- 
gomery, 4  W.  Va.  39,  40. 

"  'The  distinction  between  a  surety 
and  a<  guarantor  is,  that  the  former  en- 
ters into  the  contract  primarily  for 
the  benefit  of  the  debtor,  while  with 
the  latter  the  benefit  of  the  principal 
debtor  is  no  part  of  the  inducement  to 
him  to  contract.'  Civ.  Code  N.  Y., 
p.  467.  In  other  words,  a  guarantor 
is  one  who  enters  into  the  contract 
mainly  for  his  own  benefit,  and  not 
for  the  benefit  of  the  principal  debtor. ' ' 
Cole  Mfg.  Co.  i;.  Morton,  24  Mont.  58, 
62,  60  Pac.  587. 

There  is,  as  was  said  in  Riddle  V. 
Thompson,  104  Pa.  330,  a  radical  dis- 
tinction between  the  liability  of  a 
surety  and  one  who  assumes  a  collateral 
obligation  to  guarantee  the  payment  of 
the  debt  to  another,  yet  the  language 
of  the  agreement  which  shall  consti- 
tute the  one  or  the  other  has  not  al- 
ways been  clearly  defined  by  the 
authorities.  Where  the  form  of  the 
contract  is  that  of  an  original  and  ab- 
solute undertaking  to  pay  the  debt  of 
another,  the  liability  of  the  promisor  is 
that  of  a  surety;  but  where  the  agree- 
ment is  that  another  shall  pay  in  the 
first  instance,  and  the  promisor  becomes 
liable  only  for  the  default  of  the  other, 
the  contract  is  one  of  strict  guaranty. 

Usually  the  contract  of  a  guarantor 
is  to  answer  for  the  default  of  his 
principal,  if  by  the  use  of  due  diligence 
loss  results  from  such  default,  while 
the  surety  is  responsible  at  once  upon 
his  direct  engagement  to  pay.  i'urst 
&  Bradley  Mfg.  Co.  v.  Black,  111  Ind. 
308,  12  N.  E.  504.  See  also  Nading  v. 
McGregor,  121  Ind.  465,  23  N.  E.  283, 
6  L.  E.  A.  686. 

"A  guarantor  becomes  bound  for 
the  performance  of  a  prior  or  collateral 
contract  upon  which  the  principal  is 
alone  indebted;  a  surety  is  bound  with 
the  principal  upon  the  contract  under 
which  the  principal's  indebtedness 
arises."  Sanger  Mfg.  Co.  v.  Littler,  56 
Iowa  601,  9  N.  W.  905.  See  Musgrove 
v.  Luther  Pub.  Co.,  5  Ga.  App.  279,  63 
S.  E.  52. 
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Consideration.  —  Another  distinction 
between  a  surety  and  »  guarantor  is, 
that  a  promise  of  a  surety  is  sup- 
ported by  the  consideration  on  which 
the  promise  of  the  principal  is  founded, 
and  no  other  need  be  proved;  but  the 
engagement  of  a  guarantor  must  be 
founded  on  some  new  or  independent 
consideration,  except  in  those  cases 
where  the  guaranty  is  given  at  the 
time  the  debt  is  contracted  by  the  prin- 
cipal, and  so  may  be  considered  as  con- 
nected with  it.  Head  v.  Cutts,  7  Me. 
186,  20  Am.  Dec.  184. 

4.  Masons'  Union  Life  Ins.  Assn.  v. 
Brockman,  20  Ind.  App.  206,  218,  50 
N.  E.  493. 

"In  legal  contemplation,  there  is  a 
wide  difference  between  warranty  and 
guaranty.  ...  In  law,  the  term  war- 
ranty is  an  engagement  or  understand- 
ing forming  a  part  of  a  transaction.  It 
is  an  absolute  understanding  or  liabil- 
ity on  the  part  of  the  warrantor,  and 
a  contract  of  warranty  is  void  unless 
it  is  strictly  and  literally  performed. 
...  A  guaranty  is  a  collateral  prom- 
ise .  .  .,  and  is  distinguishable  from 
an  original  and  direct  contract  for  the 
promisor's  own  act."  Masons'  Union 
Life  Ins.  Assn.  v.  Brockman,  20  Ind. 
App.  206,  218,  50  N.  E.  493. 

5.  Anderson  v.  Spence,  72  Ind.  315, 
37  Am.  Bep.  162;  Dickinson  V.  Colter, 
45  Ind.  445;  Dole  v.  Young,  24  Pick. 
(Mass.)  250.  See  generally  the  title, 
"Indemnity." 

6.  "There  seems  to  be  no  difference 
between  the  undertaking  of  a  general 
guarantor  and  that  of  an  indorser,  ex- 
cept that  the  former  (latter),  being  a 
party  to  the  note,  his  contract  is  con- 
strued by  the  law  merchant,  while  the 
undertaking  of  the  latter  (former)  is 
construed  by  the  general  law  of  con- 
tracts. Each  undertakes  that  the 
maker  will  pay  the  note  at  maturity, 
and  in  case  of  being  compelled  to  pay 
it  for  the  principal,  each  has  recourse 
upon  his  principal  to  recover  the 
amount  paid,  and  there  is  no  good  rea- 
son why  they  should  not  have  equal 
opportunities  to  secure  themselves  from 
the  assets   of  the  maker."    Jones  p. 
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tinguished  since  the  resulting  liability  is  in  some  respects  different.' 
II.  REMEDIES  ON  PART  OF  CREDITOR. —  A.  Jurisdiction 
and  Venue.8  —  The  jurisdiction  in  which  actions  on  a  contract  of 
guaranty  are  brought  depends  upon  the  statutes  of  the  several  states.9 
B.  Particular  Remedies  Considered.  —  1.  Prerequisites  to  Action. 
The  creditor's  action  against  the  guarantor  is  not  premature  though 
his  suit  against  the  principal  is  undetermined  upon  appeal.10    Nor  is 

Goodwin,  39  Cal.  493,  495,  2  Am.  Eep. 
473. 

7.  Lloyd  &  Co.  v.  Matthews,  223  111. 
477,  483,  79  N.  E.  172,  114  Am.  St. 
Eep.  346,  7  L.  E.  A.  (1ST.  8.)  376n; 
HungerfoTd  v.  O'Brien,  37  Minn.  306, 
34  N.  W.  161. 

The  contract  of  both  is  conditional, 
but  the  conditions  are  unlike.  The 
contract  of  indorsement  is  primarily 
that  of  transfer;  the  contract  of  guar- 
anty is  that  of  security.  Brady  v.  Rey- 
nolds, 13  Cal.  31,  quoted  in  First  Nat. 
Bank  of  San  Diego  v.  Babcock,  94  Cal. 
96,  29  Pac.  415,  28  Am.  St.  Eep.  94. 

In  Lloyd  &  Co.  v.  Matthews,  223  HI. 
477,  483,  79  N".  E.  172,  7  L.  E.  A.  (N. 
S.)  376n,  114  Am.  St.  Eep.  346,  the 
court  said:  "There  is  a  well  defined 
distinction  between  the  contract  of  an 
endorser  and  that  of  a  guarantor  of 
commercial  paper.  The  liability  of  an 
unconditional  guarantor  becomes  inde- 
pendent and  fixed  upon  the  failure  of 
the  principal  party  to  pay  the  money 
or  perform  the  act  guaranteed  (Holm 
v.  Jamieson,  173  111.  295),  while  that 
of  an  endorser  is  conditional  until 
the  statutory  diligence  has  been 
shown." 

8.  See  the  title,  "Venue." 

9.  Georgia. — "Debtors  by  mere  ac- 
count are  not  joint  makers  or  promis- 
sors  with  one  who  has  by  a  separate 
contract  guaranteed  payment  of  the 
account,"  within  the  meaning  of  a 
statute  providing  that  suits  against 
joint  obligors,  etc.,  residing  in  differ- 
ent counties,  may  be  tried  in  either 
county.  "These  debtors  were  entitled 
to  be  sued  in  the  county  of  their  resi- 
dence, and  there  was  no  jurisdiction 
over  them  elsewhere."  Eesidence  of  the 
guarantor  in  which  the  suit  is  located 
gives  the  court  no  jurisdiction  over 
them.  Sims  v.  Clark,  91  Ga.  302,  18 
S.  E.  158. 

■In  South  Dakota,  under  a  statute 
(Code  Civ.  Proc.  §101)  providing  that 
except  in  actions  to  recover  a  statu- 
tory penalty  or  forfeiture,  or  an  ac- 
tion against  a  public  officer,  the  action 


shall  be  tried  in  the  judicial  subdivis- 
ion in  which  the  defendant,  or  de- 
fendants, or  any  of  them,  shall  reside 
or  may  be  served,  an  action  on  a  con- 
tract against  the  original  obligor  and 
his  guarantor  may  be  brought  in  the 
county  where  either  of  the  defendants 
resides,  subject  to  the  right  of  the 
court,  where  the  action  is  begun  in  the 
county  in  which  the  guarantor  resides, 
to  order  a  change,  if  satisfied  upon  a 
proper  showing  that  the  claim  against 
the  guarantor  is  made  for  fraudulent 
purposes.  Senn  v.  Connelly,  23  S.  D. 
158,   120  N.  W.  1097. 

In  Texas,  under  a  statute  (Eev.  St. 
1895,  Act.  1194,  subd.  4)  providing 
that,  where  there  are  two  or  more  de- 
fendants residing  in  different  counties, 
suit  may  be  brought  in  any  county 
where  any  one  of  the  defendants  re- 
sides, it  is  held  that  the  same  cause  of 
action  must  exist  against  both  -per- 
sons, in  order  that  it  be  brought  in 
the  county  where  either  defendant  re- 
sides. Accordingly,  where  suit  was 
brought  against  a  vendor  to  recover  a 
deposit  of  purchase  money,  and  against 
the  agent  of  the  vendor,  on  his  guar- 
anty, that  the  same  would  be  repaid, 
the  causes  of  action  were  held  to  be 
distinct  and  separate,  and  the  stat- 
ute did  not  apply.  (Stephens  v.  First 
Nat.  Bank  (Tex.  Civ.  App.),  146  S.  W. 
620).  But  see  Dublin  Ootton-Oil  Co. 
v.  Eobinson  (Tex.  Civ.  App.),  50  S.  W. 
1054,  holding  under  the  same  statu- 
tory provision  that  where  a  principal 
and  his  guarantor,  might  be  joined  in 
the  same  action,  the  suit  can  be  prose- 
cuted in  the  county  where  either  re- 
sides. And  see  Slaughter  v.  Moore,  IT 
Tex.  Civ.  App.  233,  42  S.  W.  372,  hold- 
ing that  an  action  against  a  principal 
and  his  guarantor  may  be  brought  in 
the  county,  where  the  latter  resides, 
the  guaranty  sued  upon  showing  upon 
its  face,  that  if  the  principal  was  li- 
able, the  guarantor  was  prima  facie 
liable  also. 

10.  M'cCown  V.  Muldoon  147  Pa. 
311,  23  Atl.  369. 
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his  suit  against  the  guarantor  upon  an  absolute  guaranty  of  payment 
premature  because  instituted  prior  to  suing  upon  collateral  securities 
given  the  creditor,11  but  if  the  guaranty  is  one  of  collection  only,  an 
action  thereon  is  prematurely  brought,  if  instituted  before  remedies 
upon  securities  furnished  by  the  guarantor  have  been  exhausted,12 


11.  V.  S.— Knickerbocker  Trust  Co. 
v.  Ooyle,  139  Fed.  792.  Cal.^Kinsel  v. 
Ballou,  151  Cal.  754,  762,  91  Pac.  620; 
Pierce  v.  Merrill,  128  Cal.  464,  61  Pac. 
64,  79  Am.  St.  Eep.  56;  Adams  v.  Wal- 
lace, 119  Cal.  67,  51  Pac.  14.  Fla. 
Fegley  v.  Jennings,  44  Ma.  203,  32  So. 
873,  103  Am.  St.  Eep.  142.  la.— Puller 
v.  Tomlinson,  58  Iowa  111,  12  N.  W. 
127.  Mass. — Crocker  v.  Gilbert,  9  Cush. 
131.  Mich. — Miller  v.  McLaughlin,  141 
Mich.  425,  104  N.  W.  777;  Johnson  v. 
Shepard,  35  Mieh.  115.  N.  Y.— -MeMur- 
ray  v.  Noyes,  72  N.  Y.  523,  28  Am.  Eep. 
180;  Jackson  v.  Decker,  43  N.  Y.  Supp. 
957.  See  Willard  v.  Welch,  94  App.  Div. 
179,  88  N.  Y.  Supp.  173.  N.  C— Jenk- 
ins v.  Wilkinson,  107  N.  C.  707,  12  S.  E. 
630,  22  Am.  St.  Eep.  911.  N.  D.— Deer- 
ing  &  Co.  v.  Eussell,  5  N.  D.  319,  65  N. 
W.  691.  Wis. — Bay  v.  Elmore,  4  Wis. 
190.  Wyo.— Hecht  v.  Acme  Coal  Co., 
19  Wyo.  10,  113  Pac.  786. 

"A  creditor  in  order  to  hold  a  guar- 
antor may  be  obliged  to  exhaust  all 
the  property  and  securities  immedi- 
ately within  his  grasp,  even  to  such 
as  may  be  held  as  collateral,  but  we 
do  not  think  he  is  obliged  to  pursue 
every  claim  which  his  debtor  may  have, 
especially  where  such  claim  is  conting- 
ent and  uncertain,  and  of  a  character 
to  involve  great  delay  and  expense  to 
the  creditor."  (Nat.  Loan  &  Bldg. 
Assn.  v.  Lichtenwalner,  100  Pa.  100, 
104,  45  Am.  Eep.  359.)  Thus,  a  guar- 
antor of  payment  of  a  certificate  of  de- 
posit, issued  by  a  banking  corporation, 
may  be  proceeded  against  upon  his 
guaranty  without  an  enforcement  of 
the  stockholder's  liability  thereon. 
(Nat.  Loan  &  Bldg.  Assn.  v.  Lichten- 
walner,  supra.) 

_  The  holder  of  a  bond  under  an  as- 
signment with  guaranty,  who  at  the 
written  request  of  the  guarantor  fore- 
bore  to  bring  suit  against  the  obligor 
in  said  bond  who  became  insolvent  and 
left  the  state,  is  not  bound,  before 
bringing  suit  on  the  guaranty,  to  resort 
to  collateral  security,  the  stipulation  of 
guaranty,  by  the  request  of  the  guar- 
antor, becoming  in  effect  absolute.  Ege 
v.  Barnitz,  8  Pa.  S04. 
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Chattel  Mortgage.— It  is  not  neces- 
sary, when  a  chattel  mortgage  is  taken 
in  addition  to  other  security,  that  the 
creditor  should  foreclose  the  chattel 
mortgage  before  he  can  sue  upon  the 
guaranty.  Osborne  v.  Smith,  18  Ped. 
126,  130  (wherein  the  guaranty  was  of 
collection,  but  without  demand  or  not- 
ice of  non-payment,  which  made  it  the 
equivalent  of  an  absolute  guaranty). 

If  the  guarantor  in  any  case  desires 
immediate  resort  to  the  mortgage  se- 
curity held  for  a  note,  his  remedy  is 
to  pay  the  note  according  to  his  con- 
tract of  guaranty,  and  then  himself 
enforce  the  mortgage  security  to  which 
he  would  be  subrogated.  Pegley  v. 
Jennings,  44  Pla.  203,  32  So.  873,  103 
Am.  St.  Eep.  142. 

"A  guaranty  of  the  payment  of  a 
note  or  debt  is  an  absolute  undertaking 
on  the  part  of  the  guarantor  for  a  valu- 
able consideration,  to  pay  the  debt  at 
maturity,  in  case  the  principal  debtor 
does  not.  The  guarantee  may  sue  the 
guarantor  at  once,  if  the  debt  is  not 
paid  at  maturity.  The  contract  of  guar- 
anty for  the  collection  of  the  debt 
differs  from  the  former  only  in  this, 
that  the  guarantor  undertakes  to  pay 
the  debt,  upon  the  condition  that  the 
guarantee  shall  diligently  prosecute  the 
principal  debtor  without  avail."  Day 
v.  Elmore,  4  Wis.  190. 

12.  Cal.— Bouche  v.  Louttit,  104  Cal. 
230,  37  Pac.  902.  Mich.— Johnson  v. 
Shepard,  35  Mich.  115;  Barman  v.  Car- 
hartt,  10  Mieh.  338.  See  Miller  v. 
McLaughlin,  141  Mich.  425,  104  N.  W. 
777.  Minn. — Dewey  v.  Clark  Inv.  Co., 
48  Minn.  130,  50  N.  W.  1032,  31  Am. 
St.  Eep.  623.  N.  Y  — McMurray  v. 
Noyes,  72  N.  Y.  523,  28  Am.  Eep.  180; 
Cady  v.  Sheldon,  38  Barb.  103;  Vander- 
kemp  v.  Shelton,  11  Paige  28.  See 
Wallace  v.  Straus,  113  N.  Y.  238,  21 
N.  E.  66. 

A  guaranty  of  collection  of  a  debt 
secured  by  mortgage  creates  no  obliga- 
tion on  the  part  of  the  guarantor  to 
pay  until  after  foreclosure  decree  and 
a  failure  to  obtain  payment  out  of  the 
mortgaged  premises  and  out  of  other 
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unless  it  appears  that  a  resort  to  such  remedies  would  have  proved 
fruitless.13 


property  of  the  principal;  and  such 
guarantor  ought  not  to  be  made  a  party 
defendant  to  the  foreclosure  suit.  John- 
son v.  Shepard,  35.  Mich.  115. 

"When  with  the  guaranty  itself,  the 
guarantor  furnished  the  means  of  ob- 
taining payment,  in  whole  or  in  part, 
and  those  means  have  been  attached 
to  the  debt  itself,  and  cannot  be  severed 
from  it,  the  parties  must  be  held  to  look 
to  the  entire  transaction,  and  to  con- 
template a  resort  to  those  means.  Any 
other  rule  would  be  at  variance  with 
the  object  of  such  securities.  Although 
a  mortgage  is  in  a  strict  sense  merely 
collateral  to  a  debt,  yet  it  is  generally 
regarded  as  forming  its  chief  value, 
and  persons  usually  contract  with  that 
idea.  A  person  guarantying  the  collec- 
tion of  such  a  debt  and.  assigning  tne 
mortgage  with  it,  must,  we  think,  De 
held  to  contemplate  a  collection  by 
means  of  the  mortgage,  and  not  to  an- 
ticipate that  he  will  be  looked  to  until 
the  creditor  has  resorted  to  that." 
Barman  v.  Carhartt,  10  Mich.  33.8.  See 
Dewey  v.  Clark  Inv.  Co.,  48  Minn.  130, 
50  N.  W.  1032,  31  Am.  St.  Rep.  623. 

In  Dewey  v.  Clark  Inv.  Co.,  48  Minn. 
130,  50  N.  W.  1032,  31  Am.  St.  Rep. 
623,  the  court  said:  "the  plain  import 
of  the  guarantor's  contract  is  that  he 
will  pay  the  debt,  provided,  on  due 
diligence,  it  cannot  be  collected  out  of 
the  debtor  or  out  of  the  mortgage." 

In  Wisconsin,  however,  it  is  held  that 
where  the  makers  of  a  promissory  note 
make  and  deliver  to  the  original  payee 
a  chattel  mortgage  to  secure  the  note, 
and  the  original  payee  guaranties  the 
collection  of  the  same,  and  transfers 
the  note,  and  assigns  the  chattel  mort- 
gage to  the  holders,  the  latter  are  not 
bound  to  proceed  under  the  chattel 
mortgage  after  having  prosecuted  the 
makers  to  judgment  and  execution. 
Day  ti.  Elmore,  4  Wis.  190,  197,  wherein 
the  court  said:  "The  guaranty  is  for 
the  collection  of  the  note,  and  the  law 
implies  the  rights  and  duties  of  the 
parties  from  these  few,  simple  words. 
It  imposes  upon  the  guarantor  the  duty 
to  pay  the  note,  if  the  guarantee  shall 
"jhgently,  and  without  avail,  employ 
the  usual  legal  instrumentalities  to  col- 
lect it  of  the  maker,  and  it  imposes  this 
condition  upon  the  guarantee  before  he 


can  call  upon  the  guarantor.  As  the 
law  implies  this  condition  from  the 
terms  of  the  contract,  it  also  defines 
the  means  which  shall  be  employed 
.  .  . ;  that  is,  to  sue  the  maker  at  law 
within  the  proper  time,  and  to  diligently 
prosecute  the  suit  to  judgment  and  exe- 
cution. .  .  .  This  is  all  which  the  law 
implies  from  the  use  of  the  word  'col- 
lection' in  a  guaranty  of  this  kind.  The 
guarantee  is  not  obliged  to  pursue 
rights,  credits,  etc.,  by  collateral  or  un- 
usual remedies.  If  he  has  pursued  the 
ordinary  course  of  law,  it  is  enough. ' ' 

Guaranty  of  Collection  of  Judgment. 
Mains  v.  Haight,  14  Barb.  (N.  .Y.)   76. 

New  York.— Under  2  Rev.  St.  (1st 
ed.)  191,  §154,  and  previous  to  the 
enactment  of  §1627  of  the  Code  of  Civil 
Procedure,  it  was  the  settled  practice 
of  courts  of  equity  to  bring  all  parties 
who  were  in  any  way  liable  upon  an 
absolute  or  conditional  undertaking, 
into  the  same  foreclosure  action  and 
decree  payment  of  any  deficiency  aris- 
ing on  a  sale  of  the  mortgaged  prem- 
ises, against  any  of  the  parties  appear- 
ing to  be  liable  therefor,  according  to 
the  nature  and  circumstances  of  such 
liability.  Accordingly,  even  though  his 
guaranty  was  one  of  collection  merely, 
a  guarantor  might  be  joined  as  defend- 
ant in  the  action  upon  the  security. 
Vanderbilt  v.  Schreyer,  91  N.  Y.  392. 

13.  Cady  v.  Sheldon,  38  Barb.  (N. 
Y.)   103. 

Proof  of  insolvency  of  the  principal 
debtors  from  the  period  of  the  matur- 
ity of  the  debt  and  their  inability  to 
pay  any  part  of  the  debt,  is  satisfactory 
and  sufficient  evidence  that  legal  pro- 
ceedings would  be  unavailable  to  collect 
the  debt.  Cady  v.  Sheldon,  3S  Barb. 
(N.  Y.)   103. 

"When  the  proper  officer  returns  the 
execution  unsatisfied,  for  want  of  goods 
or  other  property  whereon  to  levy,  the 
legal  means  are  said  to  be  exhausted." 
Day  v.  Elmore,  4  Wis.  190. 

But  a  guaranty  in  the  following 
words:  "I  guarantee  the  collection  of 
the  within  note  and  mortgage  as  one 
contract;  will  pay  deficiency  on  mort- 
gage sale,"  was  held  to  be  one  of  ab- 
solute guaranty,  upon  the  determina- 
tion of  the  deficiency,  and  an  action 
on  the  note  was  not  a  prerequisite  to 
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2.  Election  of  Remedies  and  Splitting  Causes.14  —  If  the  party 
to  the  instrument  upon  which  suit  is  brought  stands  both  in  the  relation 
of  indorser  and  guarantor,15  or  the  instrument  contains  both  a  contract 
of  guaranty  and  of  purchase,  the  obligee  may  elect  which  remedy  he 
will  pursue.18 

Splitting  Causes  of  Action.  —  The  contract  of  the  guarantor  is  entire, 
and  several  causes  of  action  cannot  be  brought  on  separate  parts 
thereof.17 

3.  Form  of  Action.  —  Unless  dispensed  with  by  statute18  in  suing 
the  guarantor  upon  his  collateral  undertaking,  the  special  contract 
of  guaranty  must  be  declared  upon  specially,    neither    assumpsit19 


the  maintenance  of  the  action.     Briggs 
v.  Norris,  67  Mich.  325,  34  N.  W.  582. 

14.  See  generally  the  title  "Choice 
and  Election  of  Remedies." 

15.  Dana  v.  Conant,  30  Vt.  2'46. 

16.  Thus,  the  following  agreement, 
"For  value  received,  I  hereby  guaranty 
to  A,  that  the  bond  of,"  etc.,  "shall 
be  of  the  value  of,"  etc.,  "on"  etc., 
"at  which  price  and  at  which  date  1 
will  purchase  the  same  if  offered  to 
me,"  contains  both  a  contract  of  guar- 
anty, and  a  contract  of  purchase;  and 
it  gives  A  his  option  to  recover  on 
the  guaranty,  retaining  the  bond,  or  to 
recover  as  on  a  sale  of  the  bond  upon 
delivering  it  up.  Delafield  v.  Holbrook, 
9  Bosw.  (N.  Y.)  446. 

17.  Thus,  where  by  a  contract  of 
guaranty,  the  guarantor  was  to  be  li- 
able for  any  attorney's  fees  incurred 
in  the  collection  of  the  note,  payment 
of  which  was  guaranteed,  it  was  held 
that  a  separate  action  could  not  be 
brought  for  the  attorney's  fees,  but 
that  all  claims  should  have  been  set  up 
in  the  original  suit  on  the  guaranty. 
Abbott  v.  Brown,  131  111.  108,  22,  N.  E. 
813. 

18.  Arkansas. — Under  §1,  ch.  126, 
Dig.,  providing  that  suits  at  law  may  be 
commenced  in  any  of  the  circuit  courts 
of  this  state  by  filing  in  the  office  of 
the  clerk  of  such  court  a  note  or  writ- 
ing obligatory  or  due-bill,  or  other  evi- 
dence of  indebtedness,  shall  be  a  suffi- 
cient declaration  on  which  a  summons 
or  capias  ad  respondendum  against  the 
person  or  of  attachment  against  the 
property  of  the  defendant  shall  be  is- 
sued, an  instrument  sued  upon,  though 
a  collateral  undertaking  to  pay  the 
debt  of  another,  is  nevertheless  an  ab- 
solute promise  to  pay  a  certain  and 
determinate  sum  of  money,  and,  there- 
fore within   one   of  the  classes  of  in- 
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struments  contemplated  by  the  statute. 
Logan  v.  Lee,  10  Ark.  585. 

19.  Ala. — Walker  v.  Forbes,  25  Ala. 
139,  149,  60  Am.  Dec.  498.  Conn. 
Allen  v.  Bundle,  45  Conn.  528,  535. 
HI. — Omaha  N.  Bank  v.  First  Wat.  Bank, 
59  111.  428;  Runde  v.  Bunde,  59  HI. 
9S.  Ihd. — Smith  v.  Bainbridge,  6 
Blackf.  12;  Johnson  1).  Clark,  5  Blackf. 
564.  Md. — Emerson  v.  Aultman  &  Co., 
69  Md.  125,  134,  14  Atl.  671;  Elder  v. 
Warfield,  7  Harr.  &  J.  391.  Mass.— See 
Oxford  Bank  v.  Haynes,  8  Pick.  423, 
19  Am.  Dec.  334.  N.  Y— Northrup  v. 
Jackson,  13  Wend.  85.  Eng.— Mines 
v.  Sculthorpe,  2  Campb.  215;  Marriott 
v.  Lister,  2  Wils.  141,  95  Eng.  Reprint 
731. 

The  reason  for  this  is  that  in  such 
cases  it  is  necessary  to  aver  and  set 
out  the  "conditions"  upon  which,  ac- 
cording to  the  terms  of  his  contract, 
the  liability  of  the  guarantor  arises. 
Emerson  1-.  Aultman  &  Co.,  69  Md.  125, 
134,  14  Atl.  671. 

Guarantor  Receiving  Credit  to 
Amount  of  Guarantee. — Although  the 
person  in  Whose  favor  a  letter  of  guar- 
anty is  given,  has  passed  to  the  credit 
of  the  guarantor,  in  account,  the  value 
of  the  goods  obtained  upon  the  guar- 
anty, and  that  account  has  been  set- 
tled, yet  the  plaintiff  cannot  recover 
upon  a  count  for  money  had  and  re- 
ceived. Burns  v.  Semmes,  4  Cranch  0. 
C.  702,  4  Fed.  Cas.  No.  2,183. 

Guaranty  of  Rent. — Assumpsit  will 
not  lie  against  a  guarantor  of  the  pay- 
ment of  rent.  Recovery  must  be  had 
upon  the  guaranty.  Potter  v.  Gron- 
beek,  117  111.  404,  7  N.  E.  586. 

But  see,  Harris  v.  Wicks,  28  Wis.  198, 
holding  that  a  guarantor,  receiving 
property  sold  to  the  maker  of  the  note 
guaranteed,  as  payment  thereof,  ia 
whole  or  in  part,  is  bound  to  account 
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nor  debt20  being  an  appropriate  remedy,  unless  the  guarantor  waives 
all  conditions,  the  non-observance  of  which  by  the  creditor 
would,  in  an  ordinary  case,  release  him  from  the  obligations  of  his 
contract.21  However,  if  the  agreement  instead  of  being  a  collateral 
promise  to  answer  for  another,  is  an  assumpsit  of  the  debt,  either  an 
action  of  indebitatus  assumpsit,22  or  debt  will  lie.23 

C.  Parties.  —  1.  Plaintiff.  —  a.  Generally.  —  "While  a  party  only 
incidentally  benefited  by  a  contract  of  guaranty,  has  no  such  interest 
in  its  performance  as  entitles  him  to  sue  for  its  breach,24  an  action 
can  be  maintained  on  a  general  guaranty  by  and  in  the  name  of  any 
person  who  gives  credit  or  advances  money  on  the  faith  of  it.25    How- 


to  the  payee  for  the  amount  so  paid,  in 
an  action  for  money  had  and  received. 
Waiver  of  Objections  as  to  Form. 
In  an  action  on  the  guaranty  of  a 
promissory  note,  tried  in  the  court  of 
common  pleas,  and  brought  to  the  ap- 
pellate court  on  exceptions,  it  cannot 
be  objected  that  the  declaration  con- 
tains only  the  money  counts,  unless  that 
objection  was  taken  at  the  trial.  Biek- 
ford  v.  Gibbs,  8  Cush.  (Mass.)  154. 

20.  Tappan  v.  Campbell,  9  Yerg. 
(Tenn.)  436. 

21.  Emerson  v.  Aultman  &  Co.,  69 
Md.  125,  135,  14  Atl.  671. 

Where  a  guarantor  waives  not  only 
protest  of  the  note,  but  demand,  and 
notice  of  demand,  and  non-payment  by 
the  maker,  and  suit  against  him,  and 
consents  that  the  payment  of  the  note 
may  be  extended  from  time  to  time 
without  affecting  his  liability  thereon, 
the  guaranty  is  admissible  under  the 
common  counts.  Emerson  v.  Aultman 
&  Co.,  69  Md.  125,  134,  14  Atl.  671. 

22.  Conn. — Packer  v.  Benton,  35 
Conn.  343,  95  Am.  Dec.  246.  HI.— Bunde 
v.  Bunde,  59  111.  98.  See  Johnson  v. 
Glover,  19  HI.  App.  085.  Md.— Elder 
«.  Warfield,  7  Har.  &  J.  391.  N.  Y. 
Northrup  v.  Jackson,  13  Wend.  85. 

23.  Brown  v.  Bussey,  7  Humph. 
(Tenn.)  573. 

Debt  will  lie  upon  a  contract  of  guar- 
anty, creating  a  liability,  direct  and 
immediate,  between  the  guarantor  and 
guarantee.  Brown  v.  Bussey,  7  Humph. 
(Tenn.)  573. 

24.  Punta  Gorda  Bank  v.  State  Bank 
of  Fort  Meade,  52  Fla.  399,  42  So.  846. 

25.  TJ.  S. — Lawrason  v.  Mason,  3 
Cranch  492,  2  L.  ed.  509;  Russell  v. 
Wiggin,  2  Story  213,  31  Fed.  Gas.  No. 
12,165.  111.— Judson  v.  Gookwin,  37 
£■  286;  Heaton  v.  Hulbert,  4  111.  489. 
Mass.— Baldwin  v.  Dow,  130  Mass.  416. 


Miss. — Pollock  v.  Helm,  54  Miss.  1,  28 
Am.  Bep.  342.  N.  Y. — Evansville  Nat. 
Bank  v.  Kaufmann,  93  N.  Y.  273,  45 
Am.  Bep.  204;  Union  Bank  v.  Coster, 
3  N.  Y.  203,  53  Am.  Dec.  280;  Wat' 
son's  Exr.  v.  MeLaren,  19  Wend.  577 
Sawyer  v.  Hopgood,  13  N.  Y.  St.  711 
Pa. — Northumberland  County  Bank  v. 
Eyer,  58  Pa.  97.  S.  C. — Griffin  v.  Rem- 
bert,  2  S.  C.  410.  Eng.— Walton  v.  Dod 
son,  3  C.  &  P.  162,  14  E.  C.  L.  504. 

"A  general  letter  of  credit  is,  on 
the  part  of  the  writer,  a  proposal  to 
come  under  certain  obligations  with  any 
person  who  will  deal  with  the  party 
for  whose  use  it  is  given.  It  is  in- 
tended to  be  shown  and  offered  to  one 
and  another;  and,  whenever  it  is  ac- 
cepted and  advances  are  made  on  the 
faith  of  it,  there  springs  up  at  once  a 
direct  privity  between  the  writer  and 
him  who  advances,  so  that  the  former 
is  bound  to  the  latter  to  comply  with 
its  terms  or  answer  in  damages. ' '  Pol- 
lock v.  Helm,  54  Miss.  15,  28  Am.  Bep. 
342. 

Where  guarantors  signed  a  letter,  ad- 
dressed to  P.,  as  follows:  "As  you 
request,  we  are  willing  to  help  you  in 
the  purchase  of  a  stock  of  goods.  We 
will,  therefore,  guarantee  the  payment 
of  any  bills  which  you  may  make,  un- 
der this  letter  of  credit,  in  Baltimore, 
not  exceeding  in  the  whole  amount  fif- 
teen hundred  dollars,"  it  was  held  that 
any  party  advancing  goods  to  F.,  upon 
the  faith,  of  the  promise  contained  in 
the  letter,  could  maintain  an  action 
thereon  against  the  defendants  as  guar- 
antors. Griffin  v.  Bembert,  2  S.  C. 
410.  See  Lawrason  v.  Mason,  3  Cranch 
(TJ.  S.)   492,  2  L.  ed.  509. 

A  general  guaranty  in  the  words  "I 
hereby  guarantee  the  payment  of  a 
note  made  by,  etc.,"  without  naming 
any  person  as  the  party  guaranteed,  is 
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ever,  if  the  guaranty  is  special,  or  in  other  words,  addressed  to  a  par- 
ticular person,  it  can  be  sued  upon  by  that  person  only.26 

Joinder.  — A  guaranty  to  two  or  more  persons  jointly  cannot  be  sued 
upon  by  one  only  of  such  guarantees.27 

b.  Assignee  of  Contract  Itself.  —  Many  of  the  earlier  cases  arising 
upon  guaranties,  both  here  and  in  England,  were  largely  controlled 
by  the  question  of  their  negotiability.28  Following  the  common  law  rule 
that  an  assignment  did  not  enable  the  assignee  to  sue  in  his  own  name, 
the  assignee  of  the  guaranty  could  not  at  common  law  sue  thereon  in 
his  own  name,  being  required  to  sue  in  the  name  of  his  assignor,29  but 


a  valid  instrument,  and  may  be  en- 
forced by  anyone  who  advances  money 
upon  it.  Watson's  Ext.  v.  McLaren, 
19  Wend.   (N.  Y.)  557. 

26.  N.  Y. — Barns  v.  Barrow,  61  N. 
Y.  39,  19  Am.  Bep.  247.  Ohio. — Taylor 
v.  Wetmore,  10  Ohio  490.  Pa. — Camp- 
bell v.  Lacock,  40  Pa.  448.  Tenn. — Alli- 
son v.  Butledge,  5  Yerg.  193. 

A  letter  of  credit  addressed  to  a  par- 
ticular firm  cannot  be  relied  upon  by 
any  one  else  as  a  guaranty.  Taylor  v. 
Wetmore,  10  Ohio  490. 

A  letter  of  credit  addressed  by  mis- 
take to  John  and  Joseph,  and  delivered 
to  John  and  Jeremiah,  will  not  support 
an  action  by  the  latter  for  goods ,  fur- 
nished by  them  to  the  bearer,  upon  the 
faith  of  the  letter.  (Grant  v.  Naylor, 
4  Cranch  [U.  S.]  224,  2  L.  ed.  603. 
See  Bleeker  v.  Hyde,  3  McLean  279  3 
Fed.  Cas.  No.  1,537).  But  where  the 
goods  were  purchased  in  the  name  of 
the  guarantor,  and  :he  examines  the 
invoices  and  approves  of  the  same,  an 
action  will  lie,  though  the  guaranty 
was  addressed  to  others,  (Bleeker  v. 
Hyde,  supra)  and  especially  is  this  true, 
if  the  guarantor  takes  possession  of  the 
goods,  with  a  view  of  preventing  a  loss. 
(Bleeker  v.  Hyde,  supra.) 

Where,  under  a  contract  made  by  an 
individual  member  of  a  firm  in  his 
own  name,  by  which  he  agrees  to  fur- 
nish another  goods  to  be  sold  on  com- 
mission, the  goods  are  furnished  by  the 
firm,  an  action  cannot  be  maintained 
by  the  firm  upon  a  guaranty  that  the 
factor  will  account  for  the  proceeds  of 
his  sales,  in  the  absence  of  proof  of 
knowledge  on  the  part  of  the  guar- 
antor, at  the  time  of  executing  the 
guaranty  that  the  goods  were  to  be 
furnished  by  the  firm.  Barns  v.  Bar- 
row. 61  N.  Y.  39,  19  Am.  Rep.  247. 

Lessor  Not  Named  in  Guaranty  of 
Lease. — In  an  action  on  a  contract  of 
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guaranty  in  the  following  words:  "For 
and  in  consideration  of  the  sum  of  one 
dollar  to  us  in  hand  paid,  ...  we  do 
hereby  guaranty  the  punctual  perform- 
ance of  all  the  within  covenants  in  ev- 
ery particular  on  the  part  of  the  les- 
sees," as  the  lease  and  guaranty  con- 
stitute but  one  instrument  if  the  cov- 
enantee be  sufficiently  designated  in 
either,,  he  (may  maintain  an  action 
though  not  named  in  the  guaranty.  Otto 
v.  Jackson,  35  111.  349'. 

27.  Smith  v.  Montgomery,  3>  Tex. 
199,  210. 

A  promise  in  writing  directed  to  A, 
B,  and  C,  a  house  in  trade,  to  pay  for 
goods  to  be  furnished  to  another  could 
not  be  enforced  in  an  action  by  B  and 
O  to  recover  the  value  of  goods  fur- 
nished after  A  had  withdrawn  from  the 
partnership.  Myers  v.  Edge,  7  I.  B. 
254,  101  Eng.  Reprint  960. 

28.  Evansville  Nat.  Bank  v.  Kauf- 
mann,  93  N.  Y.  273,  45  Am.  Bep.  204. 

29.  la. — First  Nat.  Bank  of  Du- 
buque v.  Carpenter,  etc.,  €o.,  41  Iowa 
518.  Me.— Irish  v.  Cutter,  31  Me.  536. 
Mass. — Taylor  v.  Binney,  7  Mass.  479. 
Neb.— Weir  v.  Anthony,  35  Neb.  396, 
53  N.  W.  206.  N.  J.— Wooley  v.  Moore, 
61  N.  J.  L.  16,  38  Atl.  758.  N.  Y. 
Miller  v.  Gaston,  2  Hill  188;  Lamourieux 
v.  Hewit,  5  Wend.  307.  Pa.— Northum- 
berland County  Bank  v.  Eyer,  58  Pa. 
97;  McDoal  v.  Yeomans,  8  Watts  360. 
R.  I. — Woonsocket  R.  Co.  v.  Banigan, 
21  R.  I.  146,  42  Atl.  512;  King  v.  Bat- 
terson,  13  R.  I.  117,  43  Am.  Eep.  13. 
Tenn. — Turley  v.  Hodge,  3  Humph.  73. 
Wis. — Ten  Eyck  v.  Brown,  3  Pinn.  452, 
4  Chand.  151. 

A  letter  of  credit  under  seal  is  not 
assignable,  so  as  to  enafcle  the  assignees 
of  the  person  who  has  given  credit  on 
it,  to  sustain  a  suit  in  their  own  names. 
Aldricks  v.  Higgins,  16  Serg.  &  K.  (Pa.) 
212. 
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under  statutes  providing  that  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  the  assignee  of  a  contract  of  guar- 
anty may  sue  thereon  in  his  own  name,30  especially  where  the  assign- 
ment is  made  with  the  consent  of  the  guarantor,81  and  the    original 


la  Waldron  v.  Harring,  28  Mich.  493, 
the  court  said:  "All  personal  claims 
of  this  sort  are  assignable,  but  at  com- 
mon law  they  were  taken  subject  to 
equities,  and  could  only  be  sued  in  the 
name  of  the  first  person  receiving  the 
guaranty,  for  the  use  of  the  real  owner. 
But  the  real  owner  was  always  en- 
titled to  control  and  enforce  them,  and 
to  use  his  assignor's  name  for  that 
purpose." 

"As  in  the  case  of  other  contracts 
which  are  not  in  their  own  nature  as- 
s  signable,  the  Temedy  upon  a  guaranty 
is  confined  to  the  original  parties  to 
the  instrument."  Miller  v.  Gaston,  2 
Hill  (N.  Y.)  188,  192. 

"It  was  uniformly  held  that  no  ac- 
i  tion  would  lie  at  the  suit  of  an  as- 
signee upon  a  special  guaranty  because 
no  privity  existed  between  such  as- 
f  signee  and  the  guarantor."  Evansville 
Nat.  Bank  v.  Kaufmann,  93  N.  Y.  273, 
45  Am.  Eep.  204. 

Although,  before  the  code,  a  special 
guaranty  was  not  negotiable,  and  an 
assignment  would  not  authorize  a  suit 
in  the  name  of  the  assignee,  yet  an  as- 
signment would  always  pass  the  equit- 
able title,  and  the  guaranty  could  be 
enforced  for  the  benefit  of  the  assignee, 
but  in  the  name  of  the  person  to  whom 
the  guaranty  was  made.  'Small  v.  Sloan, 
1  Bosw.  (N.  Y.)  352,  355. 

30.  Ark.— Killian  v.  Ashley,  24  Ark. 
;  511,  91  Am.  Dec.  519.  Cal. — Eeios  v. 
Mardis,  18  Oal.  App.  276,  122  Pae.  1091. 
Colo.— Doyle  v.  Nesting,  37  Colo.  522,  88 
Pac.  862.  la.— First  Nat.  Bank  of  Du- 
buque v.  Carpenter,  etc.  Co.,  41  Iowa 
518.  Minn.— Anchor  Inv.  Co.  v.  Kirk- 
patrick,  59  Minn.  378,  61  N.  W.  29,  50 
Am.  St.  Rep.  417.  Neb.— Weir  v.  An- 
thony, 35  Neb.  396,  53  N.  W.  206.  N.  Y. 
Evansville  Nat.  Bank  v.  Kauffmann,  93 
N.  Y.  273,  45  Am.  Eep.  204;  Small  v. 
Sloan,  1  Bosw.  352.  See  Bverson  v.  Gere, 
40  Hun  248.  Wyo.— Hecht  v.  Acme  Coal 
Co.,  19  Wyo.  18,  117  Pac.  132,  113  Pac. 
788. 

"The  authority  of  the  cases  holding 
that  no  privity  exists  between  the  as- 


signee of  a  guaranty  and  the  guarantor 
sufficient  to  enable  the  former  to  main- 
tain an  action  thereon  has  thus  ceased 
by  force  of  the  provisions  of  the  code." 
Evansville  Nat.  Bank  v.  Kaufmann, 
93  N.  Y.  273,  45  Am.  Eep.  204. 

Where  a  contract  of  guaranty  was 
not  specifically  limited  to  a  lessior, 
named  in  a  lease  of  certain  property, 
personally,  like  any  other  promise  made 
to  him,  it  could  be  assigned,  and  sued 
on  by  the  assignee.  Eeios  v.  Mardis, 
18  Cal.  App.  276,  122  Pac.  1091.  But 
where  a  guaranty .  is  not  only  for  the 
"payment  of  the  rent"  by  the  lessee, 
but  for  the  "performance  of  the  cov- 
enants" on  the  part  of  the  lessee,  it 
is  not  assignable,  so  as  to  enable  the 
assignee  to  maintain  an  action  in  his 
own  name.  An  instrument  depending 
upon  extrinsic  proof,  before  it  becomes 
a  binding  obligation  for  the  payment 
of  money,  is  not  assignable,  under  a 
statute  providing  that  any  instrument 
in  writing,  for  th«  payment  of  money, 
is  assignable,  as  are  bills  of  exchange, 
so  as  to  transfer  and  vest  the  property 
thereof  in  each  and  every  succeeding 
assignee,  so  as  to  vest  absolutely  the 
legal  title  in  the  assignee.  Potter  v. 
Gronbeck,  117  111.  404,  7  N.  E.  586. 

Oral  Assignment. — Where  a  written 
lease,  upon  which  there  was  a  guaranty 
of  payment  of  rent  by  the  lessee,  was 
transferred  by  the  lessor  to  a  subse- 
quent purchaser  of  the  premises  leased 
without  an  assignment  in  writing,  it 
was  held  that  an  action  on  such  lease 
and  guaranty  was  properly  brought  in 
the  name  of  the  lessors  for  the  use  of 
the  transferee.  McLott  v.  Savery,  11 
Iowa  323.  But  where  a  note  and  guar- 
anty were  transferred  by  verbal  as- 
signment, it  was  held  that  the  trans- 
feree became  vested  with  the  right  of 
property  in  the  choses  in  action,  and 
might,  as  the  real  party  in  interest, 
maintain  a  suit  in  his  own  name  upon 
the  contract  of  guaranty.  Green  v. 
Marble,  37  Iowa  95  (under  Eev.  §2757). 

31.  Eeios  v.  Mardis,  18  Cal.  App. 
276,  122  Pac.  1091. 
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contract  of  guaranty  was  executed  at  the  same  time  as  the  contract  to 
which  it  is  attached.32 

c.  Indorsee  of  Negotiable  Instrument  Upon  Which  Guaranty  Is 
Indorsed.  —  While  there  is  authority  to  the  effect  that  the  negotiabil- 
ity of  the  instrument  with  which  a  contract  of  guaranty  is  connected 
does  not  make  it  partake  of  such  negotiability,33  and  the  indorsee  of 
such  instrument  cannot  maintain  an  action  thereon  in  his  own  name,31 
the  later  authorities  hold  that  any  holder  of  a  negotiable  instrument, 
upon  which  there  is  a  general  guaranty  made  previous  to  the  delivery 
thereof,  may  sue  upon  such  guaranty  in  his  own  name,35  either  under 


32.  Where  a  guaranty  was  indorsed 
upon  a  lease  contemporaneously  with 
the  execution  thereof,  it  thereby  be- 
comes a  part  of  the  lease  itself;  this 
being  so,  the  lease  and  the  guaranty 
must  be  construed  to  be  bul^one  in- 
strument, constituting  a  single  xontract, 
upon  which  the  liability  of  the  guaran- 
tor, to  the  extent  of  its  obligation,  was 
commensurate  with  that  of  the  lessee, 
and  the  assignment  carried  with  it  the 
same  remedies  for  the  recovery  of  the 
rent  reserved,  or  for  the  non-perform- 
ance of  the  terms  of  the  lease  as  the 
assignor  might  have  had  in  the  first  in- 
stance. Eeios  i}.  Mardis,  18  Cal.  App. 
276,  122  Pae.  1091. 

33.  Eastern  Township  Bank  v.  St. 
Johnsbury,  etc.,  E.  Co.,  40  Fed.  423; 
True  v.  Fuller,  21  Pick.  (Mass.)  140. 

The  contract  of  guaranty  is  regarded 
as,  in  its  nature,  special,  and  not  nego- 
tiable, although  placed,  by  the  payee 
or  indorser,  upon  the  back  of  a  nego- 
tiable note,  and  having  reference  to 
its  contents.  Springer  v.  Hutchinson, 
19  Me.  359, 

34.  Me. — Springer  v.  Hutchinson,  19 
Me.  359.  Mass. — True  v.  Fuller,  21 
Pick.  140.  Mich. — Tinker  v.  McCauley, 
3  Mich.  188.  Tenn Smith  v.  Dickin- 
son, 6  Humph.  261,  44  Am.  Dec.  306. 

Recourse  to  a  guarantor  can  be  had 
by  a  subsequent  holder  of  the  guaranty 
as  it  is  not  negotiable,  only  by  means 
of  an  action  in  the  name  of  the  guar- 
antee. Ekel  v.  Snevily,  3  Watts  &  S. 
(Pa.)  272,  38  Am.  Dec.  758. 

A  covenant  of  guaranty  for  the  pay- 
ment of  a  bond,  is  no  part  of  the  bond, 
and  does  not  pass  by  the  assignment 
of  the  bond,  so  as  to  enable  the  as- 
signee to  sue  in  his  own  name,  though 
a  statute  gives  the  legal  assignee  of  the 
bond  an  action  thereon.  Beckley  v. 
Eckert,  3  Pa.  292. 

35.  Neal  v.  Smith,  &  Ala.  568';  Pros- 
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ser  v.  Luqueer,  4  Hill  (N.  Y.)  420; 
Ketchell  v.  Burns,  24  Wend.  (N.  Y.) 
456;  Hough  v.  Gray,  19  Wend.  (N.  Y.) 
202;  Everson  v.  Gere,  40  Hun  (N.  Y.) 
248,  holding  that  a  guaranty  written 
upon  an  allonge  is  to  be  given  the  same 
effect  as  if  written  on  the  note. 

Guaranty  of  Negotiable  Bond.— An 
indorsement  of  general  guaranty  of  pay- 
ment upon  a  negotiable  bond  of  a  rail- 
road company,  made  before  the  secur- 
ity is  delivered,  is  negotiable,  and  as 
available  in  the  hands  of  the  holder 
as  is  the  right  to  sue  upon  the  bonds 
themselves.  Toppan  v.  Cleveland,  etc., 
B.  E.  Co.,  1  Flipp  74,  80,  24  Fed.  Cas. 
No.  14,099. 

A  holder  of  the  detached  coupon  of 
a  bond,  payable  "on  presentation  and 
surrender  of  the  coupon,"  negotiable 
after  its  separation  from  the  bond  as 
an  independent  security,  and  the  pay- 
ment of  which  is  guaranteed,  need  not 
sue  thereon  in  the  name  of  his  assig- 
nor, immediate  or  remote,  or  produce 
the  bond  to  entitle  him  to  recover,  an 
action  lies  thereon  in  his  own  name, 
in  conformity  with  "the  obvious  mean- 
ing of  the  contract,"  which  is,  "that 
the  'presentation  and  surrender'  of  the 
coupon  entitles  the  holder  to  receive 
payment  of  it."  Taylor  v.  Memphis, 
etc.,  E.  E.  Co.,  11  Lea  (Tenn.)  196. 

In  Watson's  Exr.  v.  McLaren,  19 
Wend.  (N.  Y.)  567,  the  court  held  that, 
although  a  general  guaranty,  which 
does  not  name  any  person  as  the  party 
guaranteed,  may  be  enforced  by  any 
one  who  advances  money  upon  it,  such 
guaranty  is  not  negotiable,  so  that  an 
action  may  be  brought  upon  it  in  the 
name  of  any  person  other  than  him  in 
whose  hands  it  first  became  available, 
unless  it  be  upon  the  note,  the  payment 
of  which  it  guarantees,  in  which  case, 
it  may  be  treated  as  an  endorsement 
having  the  quality  of  negotiability. 
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statutes36  or  upon  the  theory  that  the  parties  to  such  a  guaranty  do 
not  intend  to  so  restrict  its  assignability,37  or  upon  the  equitable 
theory  that  an  assignment  of  the  principal  obligation  carries  with  it 
the  obligations  of  all  persons  guarantying  the  same,38  especially  where 
a  cause  of  action  has  accrued  upon  the  contract  of  guaranty  before 
assignment.39 

2.    Defendant.  —  a.     Joinder  of  Guarantor  and  Principal.  —  The 
principal  is  not  a  necessary  party  to  an  action    brought    against    a 


Wibere  an  absolute  guaranty  is  en- 
dorsed upon  a  note  payable  to  A.  B. 
or  bearer,  at  the  time  of  the  making 
thereof,  and  the  note  and  guaranty- 
are  transferred  by  the  payee,  the  as- 
signee may  maintain  an  action  in  his 
own  name  against  the  guarantor.  The 
guarantor  in  effect  made  himself  a  joint 
and  several  promissor  with  the  admit- 
ted maker.  Hough  v.  Gray,  19  Wend. 
(N.  Y.)  202.  See  also  Neal  v.  Smith,  5 
Ala.  568;  Watson's  Exr.  v.  McLaren,  19 
Wend.  (N.  Y.)  557. 

36.  Wood  v.  Fanner,  200'  Mass.  209, 
215,  86  N.  E.  297;  Green  v.  Burrows, 
47  Mich.  70,  10  N.  W.  Ill;  Waldron  v. 
Harring,  28  Mich.  493;  (Both  under 
S1564,  Comp.  L.   (Act  of  1868.) 

37.  In  Everson  v.  Gere,  40  Hun  (N. 
Y.)  248,  the  court  said:  "It  must  be 
conceded  that  parties  may,  by  express 
words,  limit  the  right  to  assign  a  guar- 
anty before  a  cause  of  action  arises 
upon  it,  but  courts  will  not  presume 
that  they  have  done  or  intended  to  do 
so  when  the  guaranty  relates  to  nego- 
tiable paper,  unless  the  intention  to 
render  the  guaranty  unassignable  clear- 
ly appears  upon  the  face  of  the  con- 
tract, or  from  the  surrounding  circum- 
stances." See  also  Webster  v.  Cobb, 
17  111.  459,  466;  Cooper  v.  Dedrick,  22 
Barb.  (N.  Y.)  516. 

38.  Conn. — Lemmon  v.  Strong,  59 
Conn.  448,  22  Atl.  293,  12  L.  E.  A.  270. 
El.— Ellsworth  v.  Harmon,  101  111.  274; 
Webster  v.  Cobb,  17  111.  459,  466.  Minn. 
Haibord  v.  Cooper,  43  Minn.  466,  45 
N.  W.  860;  Lahmers  v.  Schmidt,  35 
Minn.  434,  29  N.  W.  169.  N.  T.— Still- 
man  v.  Northrup,  109  N.  Y.  473,  17  N. 
E.  379;  Claflin  17.  Ostrom,  54  N.  Y.  581; 
Oraig  v.  Parkis,  40  N.  Y.  181,  100  Am. 
Dec.  469;  Cady  v.  Sheldon,  38  Barb. 
W3.  Utah— First  Nat.  Bank  of  Ogden 
»•  Taylor,  38  Utah  516,  114  Pac.  528. 
Va.— Arents  v.  Com.,  18  Gratt.  750,  768. 
Vt— Partridge  v.  Davis,  20  Vt.  499. 

In  Claflin  v.  Ostrom,  supra,  the  court 
said:  "This  guaranty  must  go  with  the, 


principal  obligation,  and  be  enforce- 
able by  the  same  persons  who  could  en- 
force that." 

In  ATents  v.  Com.,  18  Gratt.  (Va.) 
750,  768,  the  court  uses  the  following 
language:  "If  the  contract  of  guar- 
anty is  not  negotiable  at  law  along 
with  the  bond  and  coupons,  it  is  assign- 
able in  equity,  and  an  interest  in  it 
passes  in  equity  to  each  successive 
holder  of  the  bond  or  coupon.  ...  In 
order  to  give  effect  to  the  manifest 
intention  of  the  parties  the  right  to 
enforce  the  guaranty,  unless  lost  by 
laches  or  otherwise,  must  be  held  co- 
extensive with  the  right  to  enforce  a 
bond  or  coupon.  The  guaranty  as  an 
accessory  to  the  bond  or  coupon  fol- 
lows it  and  adheres  to  it  in  equity, 
and  the  right  to  enforce  the  guaranty 
must  be  determined  by  the  right  to  de- 
mand payment  of  the  bond  or  coupon." 

The  assignment  of  a  bond  and  mort- 
gage gives  to  the  assignee  the  benefit 
of,  and  the  right  to  sue  upon  a  guar- 
anty by  a  previous  assignor  of  their 
collection,  although  such  guaranty  is 
not,  in  terms  transferred  with  the  prin- 
cipal obligation.  Craig  v.  Parkis,  40 
N.  Y.  181,  100  Am.  Dec.  469. 

A  guaranty  of  payment  of  a  promis- 
sory note,  in  form  negotiable,  while 
limited  in  that  it  undertakes  to  pay 
a  special  debt  only,  is  nevertheless,  gen- 
eral, in  that  the  agreement  is  to  pay 
such  debt  at  all  events  in  case  the 
original  debtor  defaults.  No  special 
trust  or  confidence  is  involved  in  such 
a  guaranty,  and  hence  the  guaranty 
follows  the  debt,  and  may  be  enforced 
by  any  one  who  has  a  legal  right  to  en- 
force the  payment  of  the  debt.  First 
Nat.  Bank  v.  Taylor,  38  Utah  516,  114 
Pac.  529. 

39.  First  Nat.  Bank  of  Ogden  v. 
Taylor,  38  Utah  516,  114  Pac.  629,  the 
court  saying:  "A  cause  of  action  which 
has  accrued  upon  a  special  guaranty 
may  be  assigned  and  an  action  main- 
tained  thereon,   although   the   contract 
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guarantor  ;40  indeed  in  the  absence  of  a  statutory  provision  authorizing 
the  same,  it  is  a  general  rule  that  the  principal  debtor  and  his  guar- 
antor cannot  be  joined  as  parties  defendant  in  the  same  action.41 
The  undertaking  of  the  guarantor  is  several  and  separate,  and  he  must 


before  a  breach  might  not  have  been 


40.  Ga Penn.  Tobacco  Co.  v.  Lie- 
man,  1091  Ga.  428,  34  S.  E.  679.  Ind. 
Stewart  v.  Knight,  etc.,  Co.,  166  Ind. 
498,  76  N.  E.  743;  Cole  v.  Merchants 
Bank,  60  Ind.  350.  Ohio — Zerkle  v. 
Price,  7  Ohio  Dec.  465.  Tex. — Young 
v.  Bank  of  Miami  (Tex.  Civ.  App.),  161 
S.  W.  436. 

Texas.— Under  Eev.  Civ.  St.,  1895, 
Arts.  3818,  3819,  it  is  provided  that  no 
guarantor  of  a  bill  which  has  been 
accepted,  shall  >be  sued  unless  his  prin- 
cipal is  joined  with  him,  or  unless  a 
judgment  has  previously  been  rendered 
against  his  principal.  Thus  the  debtor 
is  a  necessary  party  to  a  suit  upon  a 
guaranty,  and  no  judgment  can  be  rend- 
ered against  the  guarantor,  unless  judg- 
ment be  rendered  at'  the  same  time 
against  the  debtor.  Phipps  v.  Willis  & 
Bros.,  11  Tex.  Civ.  App.  186,  32  S.  W. 
801.  But  it  is  held  that  this  statute 
does  not  apply  to  the  independent,  vol- 
unteer guarantor  of  a  promissory  note 
executed  by  other  parties.  Shropshire 
v.  Smith  (Tex.  Civ.  App.),  37  S.  W. 
470.  And  see  Young  v.  Bank  of  Miami, 
(Tex.  Civ.  App.),  161  S.  W.  436. 

41.  Ark. — Preston  v.  Davis,  8  Ark. 
167.  Cal. — Cooke  v.  Mesmer,  164  Cal. 
332,  128  Pac.  917;  Adams  v.  "Wallace, 
119  Cal.  67,  51  Pac.  14.  Ga. — Holmes  v. 
Schwab  &  Sons,  80  S.  E>.  313;  Sims  v. 
Clark  &  Co.,  91  Ga.  302,  18  S.  E.  158; 
Mtasgrove  v.  Luther  Pub.  Co.,  5  Ga.  App. 
279,  63  S.  E.  52.  HI.— Abbott  v.  Brown, 
131  111.  108,  22  N.  E.  813;  Capitol  Food 
Co.  v.  Smith,  155  111.  App.  123;  Col- 
umbian Hardwood  W.  L.  Co.  v.  Liang- 
ley,  51  111.  App.  100;  Clark  v.  Morgan, 
13  111.  App.  597.  Ind.— Cole  v.  Mer- 
chants Bank,  60  Ind.  350;  Rich  wine  v. 
Scovill,  54  Ind.  150;  Gaff  v.  Sims,  45 
Ind.  262;  McMillan  *.  Bull's  Head 
Bank,  32  Ind.  11,  2  Am.  Eep.  323.  Ky. 
Marshall  v.  Peck,  1  Dana  609.  Me. 
Levy  v.  Webster,  106  Me.  500  76  Atl. 
936;  Smith  v.  Loomis,  72  Me.  51;  Bead 
v.  Cutts,  7  Me.  186,  20  Am.  Dec.  184. 
Mass.— Wallis  v.  Carpenter,  13  Allen  19. 
And  see  Lumiansky  v.  Tessier,  213  Mass. 
182,  190,  99  N.  E.  1051.  '  Mich.— See 
Tinker  v.  McCauley,  3  Mich.  188.  Minn. 
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Hammel  v.  Beardsley,  31  Minn.  314,  17 
N.  W.  858.  Mo. — Maddox  v.  Duncan,  143 
Mo.  613,  619,  45  S.  W.  688,  65  Am.  St. 
Rep.  678,  4)1  L.  B.  A.  581;  Parmerlee 
v.  Williams,  71  Mo.  410;  Graham  v. 
Bingo,  67  Mo.  324;  Central  Sav.  Bank 
v.  Shine,  48  Mo.  456,  464,  8  Am.  Eep. 
112.  Neb.— Sehultz  v.  Wise,  93  Neb. 
718,  141  N.  W.  813.  N.  D.— Northern 
State  Bank  v.  Bellamy,  19  N.  D.  509, 
125  N.  W.  888,  31  L.  B.  A.  (N.  S.)  149. 
Ore. — Tyler  v.  Trustees  of  rualatin 
Acad.,  14  Ore.  485,  13  Pac.  329.  Utah. 
Gagan  v.  Stevens,  4  Utah  348,  9  Pac. 
706.  Vt.— Cross  v.  Ballard,  46  Vt.  415. 
W.  Va. — Shore  v.  Lawrence,  68  W.  Va. 
220,  69  S.  E.  791.  Wis.— Stewart  v. 
Glenn,  5  Wis.  14;  Ten  Eyck  v.  Brown, 

3  Pinn.  452,  4  Chand.  151. 

At  the  common  law  no  such  action 
could  be  maintained.    Gagan  v.  Stevens, 

4  Utah  348,  9  Pac.  706.  See  Hill  v. 
Combs,  92  Mo.  App.  242,  253,  wherein 
the  court  said:  "Under  the  common 
law  and  the  existing  codes  of  most  of 
the  states,  the  guarantor"  cannot  be 
joined  with  the  maker,  indorser  or  se- 
curity in  an  action  on  a  promissory 
note,  and  this  because  the  contract  of 
the  latter,  although  identical  with  the 
former  are  not  identical  in  their  nature 
in  respect  to  the  liability  created. 
That  the  contract  of  the  former  is  in- 
dependent and  distinct  from  the  lat- 
ter, is  well  settled  in  this  jurisdiction." 

The  liability  of  the  guarantor  de- 
pends entirely  upon  the  terms  of  his 
contract  of  guaranty,  and  there  is  no 
privity,  or  mutuality,  or  joint  liability 
between  the  principal  debtor  and  his 
guarantor.  Cooke  v.  Mesmer,  164  Cal. 
332,  128  Pae.  917.  Their  undertakings 
are  distinct  and  different.  Ark.— Pres- 
ton v.  Davis,  8  Ark.  167.  HI— Abbott 
v.  Brown,  131  111.  108,  22  N.  E.  813., 
Ky.— Marshall  v.  Peck,  1  Dana  609. 
Mo. — Parmerlee  v.  Williams,  71  Mo. 
410. 

Illinois.— If  the  principal  debtor  and 
the  guarantor  are  improperly  joined,  it 
is  not  essential  under  the  practice  act 
to  set  up  the  misjoinder  by  a  plea  u» 
bar  or  in  abatement,  but  if  the  evi- 
dence sihows  they  are  not  jointly  liable, 
the  objection  is  available.    Columbian 
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be  sued  separately  thereon.42  Though  there  are  authorities  to  the 
contrary,43  it  has  been  held  under  statutes  providing  that  persons 
severally  liable  on  the  same  obligation,  or  instrument,  including  the 
parties  to  bills  of  exchange  and  promissory  notes,  may  all,  or  any 
of  them,  be  included  in  the  same  action,  at  the  option  of  the  plaintiff,44 
or  other  similar  statutory  provisions,46  that  the  guarantor  and  prin- 


Hardwood  W.  L.  Co.  v.  Langley,  51  III. 
App.  100. 

A  demurrer  is  a  proper  remedy  for  a 
misjoinder  of  causes  of  action  against 
a  guarantor  and  his  principal  (Harris 
v.  Bldridge,  5  Abb.  N.  C.  [N.  Y.]  278; 
Barton  v.  Speis,  5  Hun  [N.  Y.]  60, 
and  this  although  they  are  stated  in  the 
same  or  different  counts.  Harris  v. 
Eldridge,  supra.  See  6>  Standabd  Peoc. 
900. 

The  guarantor  by  answering  over 
waives  the  point,  though  his  answer 
contains  the  statement  that  nothing  is 
waived.  By  answering,  the  defendant 
abandons  his  ground  of  demurrer,  and 
submits  to  the  jurisdiction  of  the  eourt. 
GTeely  v.  Cohen,  7  Mo.  App.  5JM5.  See 
6  Standard  Proc.  1005. 

Objection  On  Appeal  Too  Late. — A 
misjoinder  of  the  principal  and  guar- 
antor, if  not  objected  to  in  the  court 
below,  cannot  be  raised  by  objection  on 
appeal.  Tibbits  v.  Percy,  24  Barb.  (N. 
Y.)  39. 

42.  HI.— Abbott  v.  Brown,  131  HI. 
108,  22  N.  E.  813.  Ky.— Marshall  <v. 
Peck,  1  Dana  609.  Me.— Levy  v.  Web- 
ster, 106  Me.  500,  76  Atl.  936.  Mo. 
Parmerlee  v.  Williams,  71  Mo.  410. 

43.  Mowery  v.  Mast,  9  Neb.  445,  4 
N.  W.  69;  Brewster  v.  Silence,  8  N.  Y. 
207;  Harris  v.  Eldridge,  5  Abb.  N.  C. 
(N.  Y.)  278;  Gould  v.  Moring,  28  Barb. 
(N.  Y.)  444;  Tibbits  v.  Percy,  24  Barb. 
(N.  Y.)  39;  Allen  v.  Fosgate,  11  How. 
Pr.  (N.  Y.)  218;  Phalen  v.  Dingee,  4 
E.  D.  Smith  (N.  Y.)  379;  De  Bidder  v. 
Schermerhorn,  10  Barb.  (N.  Y.)   638. 

The  ground  of  these  decisions  is  that 
tie  contract  of  the  guarantor  being  col- 
lateral and  that  of  the  maker  original,' 
they  cannot  be  joined.  Mowery  v.  Mast, 
9  Neb.  445,  4  N.  W.  69. 

44.  Kan.— Hendrix  v.  Puller,  7  Kan. 
331,  339  (under  §39  of  Civil  Code).  Mo. 
Maddox  v.  Duncan,  143  Mo.  613,  619, 
45  S.  W.  688,  65  Am.  St.  Eep.  678,  41 
L.  R.  A.  581;  Taney  County  Bank  v. 
gray,  141  Mo.  App.  692,  125  S.  W.  235; 
Hill  v.  Combs,  92  Mo.  App.  242,  253 
(under  §1995,  Eev.  St.  1889,  now  §1734, 


Eev.  St.  1900).  N.  T. — Carman  ry.  Plass, 
23  N.  Y.  286;  Decker  v.  Gaylord,  8  Hun 
110  (under  §120,  Code  Civ.  Proc.  and 
L.  1837,  c.  92),  considering  the  former 
cases  of  Brewster  v.  Silence,  8  N.  Y. 
207  and  Gould  v.  Moring,  28  Barb.  444, 
authorities  to  the  contrary,  as  over- 
ruled by  Carman  v.  Plass,  supra.  S.  D. 
Senn  v.  Connelly,  23  S.  D.  158,  1,20  JN. 
W.  1097,  under  §90,  Code  Civ.  Proc. 
Wis. — See  note,  Stewart  v.  Glenn,  6  Wis. 
14. 

Ohio. — Under  such  a  statute  the  sub- 
scriber of  a  certain  sum  to  an  institu- 
tion of  learning  and  the  guarantor 
thereon,  may  be  joined  in  the  same  ac- 
tion. (Neil  v.  Trustees  of  Ohio  Agric.  . 
&  Mech.  College,  31  Ohio  St.  15).  So 
too,  the  payee  of  a  negotiable  note, 
guarantying  the  same  upon  an  indorse- 
ment of  it,  is  a  party  .to  such  paper 
within  the  meaning  of  such  a  statute, 
Gale  v.  Van  Arman,  18  Ohio  336.  But 
in  Lamping  &  Co.  v.  Cole,  2  Ohio  Dee. 
(Eeprint)  737,  it  was  held  that  such 
section  did  not  authorize  a  joint  ac- 
tion against  an  original  contractor  and 
his  guarantor. 

45.  Iowa. — Tucker  v.  Shiner,  64  Iowa 
334;  Mix  v.  Pairehild,  12  Iowa  351; 
Marvin  v.  Adamson,  11  Iowa  371;  Mc- 
Lott  v.  Savery,  11  Iowa  323;  Peddicord 
v.  Whittam,  9  Iowa  471. 

Kentucky. — It  is  held  that  the  right 
to  sue  fhe  'principal  and  guarantor 
jointly  is  conferred  by  §§  24,  26,  27, 
Civ.  Code  Proc,  which  provide  respect- 
ively, that  parties  in  interest  shall  be 
joined,  that  several  persons  liable  on 
the  same  contract  may  be  joined  at  op- 
tion of  plaintiff,  and  that  if  two  or 
more  persons  be  jointly  bound  by  con- 
tract, action  may  be  brought  against 
all,  likewise  at  the  option  of  the  plain- 
tiff. Pulaski  Stove  Co.  v.  Miller's  Creek 
Lumber  Co.,  138  Ky.  372,  389,  128  S.  W. 
96. 

Michigan. — Union  Trust  Co.  v.  De- 
troit Motor  Co.,  117  Mich.  631,  76  JN. 
W.  112;  Green  v.  Burrows,  47  Mich. 
70,  10  N.  W.  111. 

Minnesota Under  Gen.  St.,  1878,  c. 
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cipal  may  be  joined  in  the  same  action.48  But  in  some  jurisdictions, 
there  is  a  distinction  in  this  regard,  between  a  guaranty  executed 
simultaneously  with  the  principal  contract  and  one  subsequently  made 
and  based  upon  a  separate  consideration,47  and  it  is  only  where  the 
contract  and  guaranty  are  executed  simultaneously  and  upon  the  same 
instrument  that  a  joint  action  will  be  permitted  against  the  principal 
and  guarantor  ;48  if  they  are  not  simultaneously  executed  they  may  be 


66,  §36,  providing  that  "persons  sev- 
erally liable  upon  the  same  obligation 
or  instrument,  including  the  parties,  to 
bills  of  exchange  and  promissory  notes, 
and  sureties  on  the  same  instrument 
may  all  or  any  of  them  be  included  in 
the  same  action,  at  the  option  of  the 
plaintiff,"  it  is  held  that  "one  'who 
absolutely  guaranties  payment  of  the 
debt  is  in  every  respect  essentially  a 
surety"  within  the  meaning  of  the 
statute,  and  may  be  joined  with  the 
principal.  Hammel  v.  Beardsley,  31 
Minn.  314,  17  N.  W.  856,  followed  in 
First  Nat.  Bank  of  Wabasha  v.  Burk- 
hardt,  71  Minn.  185,  73  N.  W.  858,  and 
Lucy  v.  Wilkins,  33  Minn.  21,  21  N.  W. 
849.  And  under  such  statute,  it  is  held 
that  it  is  not  material  whether  the  guar- 
antor was  a  party  named  in  the  original 
instrument  guaranteed,  or  that  his  un- 
dertaking is  indorsed  upon  the  principal 
agreement  instead  of  being  incorpor- 
ated in  it,  or  written  under  it.  Lucy  %>. 
Wilkins,  33  Minn.  21,  21  N.  W.  849. 

North  Dakota. — Northern  State  Bank 
v.  Bellamy,  19  N.  D.  509,  125  N.  W. 
888,  31  L.  E.  A.  (N.  S.)  149. 

Texas. — Tooke  v.  Taylor,  31  Tex.  1; 
Dublin-Cotton  Oil  Co.  v.  Robinson  (Tex. 
Civ.  App.),  50  S.  W.  1054. 

Utah. — Under  Oomp.  Laws  1876,  p. 
1403,  §1240,  (Cornp.  Laws  1907,  p.  969, 
§2918),  providing  that  "persons  sev- 
erally liable  upon  the  same  obligation 
or  instrument,  including  the  parties  to 
bills  of  exchange  and  promissory  notes, 
and  sureties  on  the  same  or  separate  in- 
struments, may  all,  or  any  of  them, 
be  included  in  the  same  action,  at  the 
option  of  the  plaintiff, "  it  is  held  that 
"the  language  of  the  section  quoted 
from  our  statute  would  seem  to  have 
been  intended  to  include  guarantors,  by 
the  insertion  of  the  words  which  we 
have  italicised,  if  not  without  such 
words, ' '  since  ' '  every  guaranty  is  sub- 
stantially a  contract  of .  suretyship,  al- 
though a  contract  of  suretyship  need 
not  be  a  guaranty."  Gagan  v.  Stev- 
ens, 4  Utah  348,  9  Pac.  706. 
Vol.  X 


46.  Agent  Signing  as  Guarantor. 
When  a  contract  is  made  in  the  name 
of  the  principal  alone,  and  for  further 
assurance  another  is  made  concerning 
the  same  subject-matter  in  the  name  of 
the  principal,  to  which  the  agent  added 
his  personal  guaranty,  it  was  held,  that 
the  principal  and  agent  were  properly 
joined  as  defendants  to  a  bill  brought 
on  said  contracts.  Eureka  Marble  Co., 
v.  Windsor  Mfg.  Co.,  47  Vt.  430. 

47.  Pulaski  Stove  Co.  v.  Miller's 
Creek  L.  Co.,  138  Ky.  372,  389,  128 
S.  W.  96. 

W'here  a  guaranty  of  the  fulfillment 
of  a  contract  or  the  payment  of  a  con- 
tract or  obligation,  is  written  upon  the 
contract  or  obligation,  at  the  time  of 
its  execution,  and  upon  the  same  con- 
sideration, the  guarantor  becomes  an 
original  promisor,  and  a  suit  can  be 
maintained  against  the  guarantor  and 
principal  jointly.  Neil  v.  Trustees,  etc., 
College,  31  Ohio  St.  15;  Gale  u.  Van 
Arman,  18  Ohio  336;  Leonard  v.  Sweet- 
zer,  16  Ohio  1;  Bright  v.  Carpenter,  9 
Ohio  139,  34  Am.  Dec.  432;  Lamping  & 
Co.  v.  Cole,  2  Ohio  Dec.  (Eeprint)  737. 
Thus,  a  joint  action  lies  against  a  lessor 
and  one,  who  is  a  party  to  the  lease, 
and  therein  guaranties  the  performance 
of  the  lessor's  covenants.  Carman  «. 
Plass,  23  N.  Y.  286.  And  though  a 
party's  name  did  not  appear  in  the 
body  of  the  lease,  where  his  guaranty 
was  written  upon  the  lease  at  the  time 
of  its  execution,  it  was  held  that  both 
guarantor  and  lessee  could  be  joined 
in  the  same  action.  Decker  v.  Gaylord, 
8  Hun  (N.  Y.)   110. 

48.  Ga. — Kalmon  v.  Scarboro,  11  Ga. 
App.  547,  75  S.  E.  846.  Ky.— Pulaski 
Stove  Co.  v.  Miller's  Creek  L.  Co.,  138 
Ky.  372,  389,  128  S.  W.  96.  Mass.— See 
Colt  v.  Learned,  118  Mass.  380.  N.  Y. 
Carman  v.  Plass,  23  N.  Y.  286.  Ohio. 
Neil  v.  Trustees  of  Ohio  Agric.  &  Mech. 
College,  31  Ohio  St.  15;  Gale  v.  Van 
Arman,  18  Ohio  336;  Leonard  v.  Sweet- 
zer,  16  Ohio  1;  Bright  v.  Carpenter,  » 
Ohio  139,  34  Am.  Dec.  432;  Lamping  & 
Co.  v.  Cole,  2  Ohio  Dec.  (Keprint)  737. 
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enforced  only  by  separate  actions  against  the  principal  and  guarantor.49 

b.  Joinder  of  Guarantor  and  Indorser.  —  Since  the  liability  of  an 
indorser  and  guarantor  is  several,  a  joint  action  will  not  lie  against 
them.60 

c.  Joinder  of  Assignor.  —  If  the  guaranty  is  assigned  by  written 
indorsement,  the  assignor  need  not  be  joined  as  a  party  defendant.61 

d.  Joinder  of  Coguarantors.  —  As  the  liability  of  several  guar- 
antors of  an  instrument  is  both  joint  and  several,  the  plaintiff  in  an 
action  on  such  contract  of  guaranty  is  entitled  to  elect  whether  he  will 
sue  one  or  more  of  the  several  persons  liable  thereon,52  unless  by  the 
terms  of  the  contract,  the  guaranty  is  expressly  made  a  joint  one,  in 
which  case,  all  the  co-guarantors  must  be  joined  as  parties  defendant.53 

D.  Pleading.  —  1.  Declaration  or  Complaint.  —  a.  Essentials. 
In  a  declaration  upon  a  guaranty,  it  is  only  necessary  to  set  out  the 


49.  Griffin  v.  County  of  Grundy,  10 
Iowa  226;  Pulaski  Stove  Co.  v.  Miller's 
Creek  L.  Oo.,  138  Ky.  372,  389,  128 
S.  W.  96. 

50.  Killian  v.  Ashley,  24  Ark.  511, 
91  Am.  Dec.  519.  See  Hill  v.  Combs,  92 
Mo.  App.  242,  253. 

51.  Cole  v.  Merchants  Bank,  60  Ind. 
350,  under  2  Ind.  Rev.  St.,  1876,  p.  »5, 
§6,  providing  that  "when  any  action 
is  brought  by  the  assignee  of  a  claim 
arising  out  of  contract,  and  not  as- 
signed by  endorsement  in.  writing,  the 
assignor  shall  be  made  a  defendant,  to 
answer  as  to  the  assignment,  or  his  in- 
terest in  the  subject  of  the  action. ' ' 

52.  Cal. — Merchants'  Trust  Co.  v. 
Bentel,  10  Cal.  App.  75,  101  Pac.  31, 
leaving  the  co-guarantors  to  determine 
their  respective  liabilities  in  a  con- 
troversy among  themselves  if  they 
wish.  Colo. — Doyle  *.  Nesting,  37  Colo. 
522,  88  Pac.  862,  under  §§  13,  2528, 
Mills'  Ann.  Code,  providing  that  joint 
obligations  shall  be  joint  and  several. 
HI — Gage  v.  Mechanics'  Nat.  Bank  of 
Chi.,  79  HI.  62;  Columbian  Hardwood  L. 
Co.  v.  Langley,  51  111.  App.  100;  Clark 
».  Morgan,  13  111.  App.  597.  Me.— <?ast- 
ner  v.  Slater,  50  Me.  212.  Mo.— Hill  v. 
Combs,  92  Mo.  App.  242,  254.  Pa. 
Douglass  v.  Second  Nat.  Bank,  4  "W. 
N.  C.  163. 

•,  Where  A  had  agreed  in  writing  to 
pay  the  debt  of  another,  and  B,  in  a 
post-script,  subscribed  by  him,  added, 
I  will  be  accountable  with  A,  accord- 
lng  to  the  above  writing,"  an  action 
was  held  to  lie  against  both  as  joint 
contractors.  Castner  v.  Slater,  50  Me. 
212  But  see  Camp  v.  Janes,  6  Ohio  417, 
holding  that  a  collateral  guaranty  by 


one,  to  which  another  adds,  "I  make 
myself  jointly  responsible"  is  not  a 
joint  contract,  upon  which  a  joint  ac- 
tion can  be  sustained. 

If  one  or  more  of  several  guaran- 
tors, jointly  and  severally  liable,  are 
Bued  by  the  creditor,  they  cannot  bring 
in  the  remainder  of  their  co-guarantors 
as  defendants  in  such  action.  Mer- 
chants' Trust  Co.  v.  Bentel,  10  Cal. 
App.  75,  101  Pac.  31. 

53.  Wood  v.  Farmer,  200  Mass.  209, 
214,  86  N.  E.  297;  Delaware  Co.  Wat. 
Bank  v.  King,  109  App.  Div.  553,  95 
N.  Y.  Supp.  956. 

"Where  several  persons  execute  an 
instrument  upon  the  same  consideration, 
at  the  same  time,  and  for  the  same 
purpose,  and  which  takes  effect  from 
a  single  delivery,  it  is  a  joint  promise. 
.  .  .  These  guarantors  chose  to  create 
a  joint  obligation,  but  wished  to  divide 
and  limit  the  liability  equally  among 
themselves.  That  being  so,  they  are 
all  necessary  parties  defendant."  Dela- 
ware Co.  Nat.  Bank  v.  King,  109  App. 
Div.  553,  95  N.  Y.  Supp.  956. 

Effect  of  Use  of  "Pro  Rata, "—Where 
a  contract  of  guaranty  provided  that 
"in  consideration  of  the  premises  the 
guarantors  jointly  guaranty  the  pay- 
ment of  said  $25,000,  or  any  part  there- 
of, pro  rata,"  it  was  held  that  the  li- 
ability created  is  a  joint  one,  and  the 
use  of  the  words  "pro  rata"  do  not 
change  its  meaning  or  legal  effect,  re- 
ferring rather  to  the  proportion  of  the 
whole  amount  that  the  guarantors  are 
to  pay  jointly,  if  payment  of  only  a 
part  should  be  required  under  the  guar- 
anty. By  its  use,  it  was  not  intended 
to  change  the  whole  character  of  the 
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single  indebtedness  with  respect  to  which,  it  was  made,54  the  guaranty, 
according  to  its  terms  or  legal  effect,65  a  refusal  or  default  on  the  part 
of  the  principal,66  notice  of  the  acceptance  of  the  guaranty  by  the 
creditor,57  the  facts  from  which  diligence  upon  the  part  of  the  creditor 
is  to  be  inferred,58  or  the  insolvency  which  renders  diligence  unneces- 
sary,69 and  a  sufficient  breach  of  the  contract.60 

b.     Particular  Averments.  —  (I.)    As  to  Parties Not  only  must  the 

complaint  upon  the  guaranty  show  that  the  guarantor  defendants  are 
the  same  parties  signing  the  guaranty,61  but  it  must  show  by  proper 
averment  that  the  plaintiff  is  entitled  to  sue  on  the  guaranty.62 

(II.)  As  to  Contract.  —  (A.)  Between  Principal  and  Guarantee.  —  In  an 
action  on  a  collateral  guaranty,  the  declaration  or  complaint  must  set 
out  the  terms  of  the  contract  between  the  guarantee  and  the  principal 
debtor.63 


undertaking  from  what  is  expressly 
said  to  be  a  joint  guaranty  to  a  several 
guaranty  by  each  person  of  only  a  frac- 
tional part  of  the  whole  amount  guar- 
anteed, or  any  part  thereof.  Wood  v. 
Farmer,  200  Mass.  209,  86  N.  E.  297. 

54.  Nesbit  v.  Bradford,  6  Ala.  746; 
Sims  v.  Clark,  91  Ga.  302,  18  S.  E. 
158;  Small  Co.  v.  Claxton,  1  Ga.  App. 
83,  57  S.  E.  977.  See  infra,  D,  1,  b, 
(II),   (A). 

An  itemized  statement  of  such  in- 
debtedness is  not  necessary,  however. 
Goff  v.  Janeway,  25  Ky.  L.  Eep.  525, 
82  S.  W.  267.  It  is  not  essential  that 
the  debt  guaranteed  should  be  described 
with  minute  particularity.  Wills  v. 
Ross,  77  Ind.  1,  40  Am.  Eep.  279; 
Hernley  v.  Brannum,  23  Ind.  App.  388, 
55  N.  E.  512. 

55.  Nesbit  v.  Bradford,  6  Ala.  746; 
Sims  v.  Clark,  91  Ga.  302,  18  S.  E.  158; 
Small  Co.  v.  Claxton,  1  Ga.  App.  83, 
57  S.  E.  977.  See  infra,  II,  D,  1,  b, 
TO,  (B). 

56.  Sims  15.  Clark,  91  Ga.  302,  18 
S.  E.  158;  Small  Co.  v.  Claxton,  1  Ga. 
App.  83,  57  S.  E.  977.  See  infra,  II,  D, 
1,  b,   (III),   (A),   (2). 

57.  Sims  v.  Clark,  91  Ga.  302, 
18  S.  E.  158;  Small  Co.  v.  Claxton,  1 
Ga.  App.  83,  57  S.  E.  977.  See  infra, 
H,  D,  1,  b,  (in),  (B),  (2). 

58.  Nesbit  v.  Bradford,  6  Ala.  746. 
See  infra,  II,  D,  1,  b,   (III),  (B),   (4). 

59.  Nesbit  v.  Bradford,  6  Ala.  746. 

60.  Nesbit  v.  Bradford,  6  Ala.  746. 

61.  Description  of  Guarantors. 
Where  a  written  guaranty  sued  upon 
purports  to  be  that  of  a  firm,  and  the 
action  is  brought  against  one  only  of 
the  firm,   a  complaint,   which   fails  to 
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allege  either  that  there  is  no  such  firm, 
or  that  the  defendant  was  not  author- 
ized to  sign  the  guaranty  for  said  firm, 
or  that  the  defendant  does  business  in 
the  name  of  such  firm,  is  insufficient. 
Bose  v.  Peldman,  67  Cal.  100,  7  Pac.  185. 

62.  Jenness  v.  Barron,  95  Me.  531, 
50  Atl.  712,  wherein  the  plaintiff,  in 
his  capacity  as  treasurer  of  F.  A., 
sought  to  recover  upon  a  note,  "in- 
dorsed, negotiated  and  delivered"  to 
one  B.,  in  his  capacity  as  treasurer  of 
P.  A.,  and  guaranteed  by  the  defendant, 
but  the  complaint  contained  no  allega- 
tion as  to  when  and  in  what  manner, 
if  at  all,  B.  ceased  to  have  a  right  of 
action  on  the  note  or  guaranty,  and 
the  plaintiff  gained  one. 

Amendment. — Such  defeat  is  amend- 
able, however.  Jenness  v.  Barron,  95 
Me.  531,  50  Atl.  712. 

Misnomer  of  Plaintiff. — Where,  fol- 
lowing the  contract  of  guaranty  sued 
upon,  the  declaration,  in  an  action 
thereon,  incorrectly  stated  the  name  of 
the  plaintiff,  it  was  held  under  a  stat- 
ute of  amendments  and  jeofails,  that 
it  was  proper  to  permit  any  amendment 
in  the  declaration,  which  would  enable 
the  ■plaintiff  to  sustain  the  action. 
Malleable  Iron  Eange  Co.  v.  Pusey,  244 
111.  184,  197,  91  N.  E.  51. 

63.  Walker  v.  Porbes,  25  Ala.  139, 
149,  60  Am.  Dec.  498;  See  Pay  v.  Hall, 
25  Ala.  704,  710;  Nesbit  v.  Bradford,  6 
Ala.  746. 

Where  there  is  a  failure  to  aver  the 
terms  of  the  contract,  an  allegation 
that  the  principal  has  made  default,  is 
but  a  conclusion  of  the  pleader,  and  not 
an  averment  of  a  fact  upon  notice  of 
which  the  liability  of  the  guarantor  is 
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(B.)  Op  Guaranty.  —  While  the  promise  or  agreement  on  the  part 
of  the  guarantor  should  be  alleged  in  the  declaration  or  complaint  in 
an  action  thereon,64  the  declaration  need  not  allege  that  the  guaranty 
was  in  writing.65  If  the  action  is  based  upon  an  oral  contract  of  guar- 
anty made  in  another  state,  wherein  such  guaranty  is  valid,  though  not 
valid  under  the  lex  fori,  the  fact  that  such  oral  promise  was  made  in 


to  attach.  Walker  v.  Forbes,  25'  Ala. 
139, 149,  60  Am.  Dec.  498. 

As  an  Exhibit. — When  the  terms  of 
a  contract  of  guaranty  are  in  writing 
and  are  set  forth  in  the  petition,  to- 
gether with  the  material  portions  of  the 
order  the  payment  of  which  is  guaran- 
teed, it  is  not  necessary  to  attach  as 
exhibits  to  the  petition  either  the  con- 
tract or  the  order  for  the  goods  guar- 
anteed. Penn.  Tobacco  Co.  v.  Leman, 
199  Ga.  428,  34  S.  E.  679.  See  6  Stand- 
ard Proc,  697;  8  Standard  Proc.  794 
et  seq;  and  the  title  "Oyer  and  Frof- 
ert." 

Sufficient  Averment  of  Lease  Guaran- 
teed.—A  complaint  averring  that  on  or 
about  a  certain  date,  one,  A,  by  agree- 
ment in  writing  with  the  plaintiff,  hired 
of  the  plaintiff,  and  the  plaintiff  leased 
to  said  A,  certain  property,  at  the  year- 
ly rental,  etc.,  sufficiently  shows  an 
actual  and  valid  contract  of  lease  be- 
tween them.  Wood  *.  Husted,  83  App. 
Div.  174,  82  N.  Y.  Supp.  631. 

When  a  sale  on  credit  is  alleged  the 
terms  of  the  credit  should  be  stated. 
Fay  v.  Hall,  25  Ala.  704. 

64.  Mast  v.  Lehman,  100  Ky.  464, 
38  S.  W.  1056. 

Sufficient  Averments  of  Contract  of 
Guaranty. — Where,  after  describing  the 
note  guaranteed  with  sufficient  particu- 
larity, the  pleader  avers  that  the  de- 
fendants "indorsed,  negotiated  and  de- 
livered," the  note  to  "one  B,"  as 
treasurer,  and  that  "in  said  indorse- 
ment by  them  subscribed,"  that  is  to 
say,  in  the  contract  they  made  with 
°i  the  defendants,  "for  value  re- 
ceived," .  .  .  "guaranteed  the  pay- 
ment of  said  note,"  the  declaration  con- 
tains sufficient  averments  of  the  guar- 
anty to  charge  the  defendants  thereon. 
Jenness  v.  Barron,  95  Me.  531,  50  Atl. 

In  an  action  against  the  guarantor 
M  a  note,  an  allegation,  "that  the  de- 
fendant, by  writing  his  name  on  the 
»ack  of  the  said  note,  became  a  guar- 
antor for  the  payment  of  the  same,  and 
MM  upon  the  strength   of  such  guar- 


anty" a  person  named  "received  the 
said  sealed  note  for  value,"  sufficiently 
avers  a  guaranty  on  the  part  of  the  de- 
fendant, construing  the  pleading,  in  ac- 
cordance with  the  code  requirement, 
with  liberality.  Wallaee  v.  Lark,  12  S. 
C.  576,  32  Am.  Eep.  516. 

A  petition  alleging  that  the  letters 
"O.  K."  written  on  an  order  for  goods, 
and  followed  by  the  signature  of  the 
person  writing  them,  constituted  a  con- 
tract on  the  part  of  such  person  to 
pay  for  the  goods  in  the  event  the 
person  ordering  failed  and  refused  to 
pay  at  maturity,  sets  forth  a  cause  of 
action.  Penn.  Tobacco  Co.  v.  Loman, 
109  Qa.  428,  34  S.  E.  679. 

Haec  Verba. — It  is  sufficient  to  set 
out  the  promise  relied  upon  as  a  guar- 
anty, in  Jiaec  verba.  Morrison  v.  Trench- 
ard,  4  Man.  &  G.  709,  134  Eng.  Re- 
print 292. 

Guaranty  Made  To  Agent. — A  declar- 
ation, in  an  action  on  a  guaranty,  which 
alleges  a  promise  of  guaranty  made  to  a 
third  party  with  the  description  that 
he  was  the  agent  of  the  plaintiff,  but 
fails  to  aver  that  such  contract  became 
in  law  a  contract  with  the  plaintiff,  is 
insufficient  on  demurrer.  A  contract  or 
a  written  instrument  should  be  stated 
according  to  its  legal  effect.  Blooming- 
ton  Mining  Co.  v.  Searles,  64  N.  J.  L. 
525,  45  Atl.  914. 

Declaring  on  Contract  as  Joint  and 
Several. — Since  the  same  cause  of  ac- 
tion may  be  declared  upon  in  different 
ways,  a  declaration  treating  a  guaranty 
in  one  count  as  a  joint  obligation,  and 
in  another  count  as  a  several  obliga- 
tion is  not  erroneous.  Little  v.  lid- 
wards,  69  Md.  49.9,  16  Atl.  134. 

65.  Ala. — Bigby  v.  Norwood,  34  Ala. 
129;  Perrine  v.  Leaehman,  10  Ala.  140. 
Cal. — Wakefield  v.  Greenhood,  29  Cal. 
597.  Md.— Ecker  v.  Bohn,  45  Md.  278; 
Ecker  v.  McAllister,  45  Md.  290.  Mich. 
Dayton  v.  Williams,  2  Dougl.  31.  Minn. 
Walsh  v.  Kattenburgh,  8  Minn.  127.  Mo. 
Miles  v,  Jones,  28  Mo.  87.  N.  H. 
Walker  v.  Richards,  39  N.  H.  <259,  267. 
N.    J. — Wilkinson-Gaddis    Co.    v.    Van 
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such  other  state  should  be  averred  in  the  declaration.66  The  complaint 
should  show  that  the  guaranty  was  based  upon  a  valuable  considera- 
tion.67    An  allegation  thereof  in  the  terms  of  the  contract  itself  is 


Riper,  63  N.  J.  L.  394,  43  Atl.  675. 
N.  Y. — Siting  v.  Vanderlyn,  4  Johns. 
237. 

But  see  the  article  "Frauds,  Statute 
of.** 

The  rule  seems  to  be  well  established 
that  although  a  guaranty  may  be  avoid- 
ed if  it  has  not  been  reduced  to  writ- 
ing, yet  in  declaring  upon  it,  it  is  not 
necessary  to  set  out-  the  writing,  or 
even  aver  that  it  was  in  writing.  Por- 
ter v.  Drennan,  13  111.  App.   362. 

Reason. — Where  a  statute  makes  a 
writing  necessary,  in  a  case  where  it 
was  not  so  at  the  common  law,  then  an 
averment  that  it  is  in  writing  is  not 
necessary.  And,  as  before  the  statutes 
of  frauds  a  promise  to  answer  for  the 
default  of  another  was  valid,  if  upon 
a  sufficient  consideration,  though  not 
in  writing,  it  is  not  necessary  to  aver 
it  to  have  been  so.  Mich. — Dayton  v. 
Williams,  2  Dougl.  31.  Mo. — Miles  <v. 
Jones,  28  Mo.  87.  N.  H. — Walker  v. 
Eichards,  39  N.  H.  259,  267.  N.  J. 
Wilkinson-Gaddis  Co.  v.  Van  Riper,  63 
N.  J.  L.  394,  43  Atl.  675. 

In  Kentucky,  the  rule  is  to  the  con- 
trary. Hunt  v.  Taylor,  27  Ky.  L.  Rep. 
978,  87  S.  W.  290.  See  the  article 
"Frauds,  Statute  of." 

66.  Craft  v.  Lott,  87  Miss.  590,  40 
So.  426. 

67.  U.  S. — Bebee  v.  Moore,  3  Mc- 
Lean 387,  3  Fed.  Cas.  No.  1,202;  Hank 
v.  Crittenden,  2  McLean  557,  11  Fed 
Cas.  No.  6,024;  Lewis  v.  Brewster,  2 
McLean  21,  15  Fed.  Cas.  No.  8,318. 
Ark. — Chase  &  Co.  v.  Cox,  64  Ark.  648, 
44  S.  W.  222.  HI.— Klein  -v.  Currier, 
14  111.  237.  Ind.— Leach  v.  Rhodes,  49 
Ind.  291;  Johnson  v.  Clark,  5  Blaekf. 
564;  Kingan  &  Co.  v.  Orem,  38  Ind. 
App.  207,  78  N.  E.  88.  But  see  Harper 
v.  Pound,  10  Ind.  32,  holding  in  a  suit 
upon  a  lease,  an  assignment  thereof, 
and  the  guaranty  of  the  assignor,  that 
it  was  not  necessary  that  the  considera- 
tion for  the  guaranty  should  be  set  out. 
Mass.— Stone  v.  White,  8<  Gray  589. 
Miss.— Standley  v.  Miles,  36  Miss.  434. 
N.  Y. — Bailey  v.  Freeman,  4  Johns.  280. 
Ohio — Greene  v.  Dodge,  2  Ohio  430. 
S.  C. — Duncan  v.  Dadsen,  Harper  L.  364. 
W.  Va.— Winkler  t:  Ches.  &  O.  R.  K. 
Co.,   12   W.   Va.   699.     Eng.— Forth  v. 
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Stanton,   1   Win.  Saund.  210,  85  Eng. 
Reprint  217. 

Forbearance. — Where  the  considera- 
tion for  a  contract  of  guaranty  is  a 
promise  to  forbear  suit,  followed  by 
the  actual  forbearance,  the  forbear- 
ance is  a  condition  precedent  which 
one  suing  on  a  guaranty  is  obliged  to 
aver.  Thomas  v.  Croft,  1  Strobh.  L.  (S. 
C.)  40.  See  Seymour  v.  Mitchel,  ii 
Root  (  Conn.)  145. 

Merely  to  allege  actual  forbearance 
to  sue  as  a  consideration  for  the  guar- 
anty, without  the  agreement  to  for- 
bear is  insufficient.  Thomas  v.  Oroft, 
1  Strobh.  L.  (S.  C.)  40. 

In  Alabama,  where  the  statute  of 
frauds  requires  the  contract  to  be  in 
writing,  expressing  the  consideration, 
it  is  held  that  in  view  of  the  rule  that 
in  declaring  on  a  contract  within  the 
statute  of  frauds,  it  is  not  necessary 
for  the  complaint  to  show  a  compliance 
with  the  requisitions  of  the  statute,  a 
complaint  on  a  guaranty  is  sufficient 
without  an  averment  of  consideration. 
Rigby  v.  Norwood,  34  Ala.  129;  Fer- 
ine v.  Leachman,  10  Ala.  140;  Mesbit 
v.  Bradford,  6  Ala.  746.  But  a  com- 
plaint setting  out  in  full  a  contract  of 
guaranty,  purporting  on  its  face  to 
have  been  made  for  a  valuable  con- 
sideration, sufficiently  avers  a  consid- 
eration, if  it  is  necessary  to  allege  one. 
Lef  tkovitz  v.  First  Nat.  Bank,  162.  Ala. 
521,    44   So.    613. 

The  consideration  for  the  principal 
contract  is  sufficient  where  the  contract 
of  guaranty  is  the  inducement  for  the 
principal  contract.  Toppan  V.  Cleve- 
land, etc.,  R.  R.  Co.,  1  Flip.  (U.  S.)  74, 
24  Fed.  Cas.  No.  14,099. 

Sufficient  Averments  of  Consideration. 
Where  a  declaration  avers  that  the 
guaranty  was  made  at  the  request  of 
the  maker,  for  its  benefit,  to  give  credit 
to  the  flote  guaranteed,  and  aid  the 
maker  in  negotiating  it,  it  sufficiently 
sets  forth  a  consideration  for  the  guar- 
anty, as  between  the  payee  and  the 
guarantor.  And  where  the  declaration  ; 
further  alleges  that  the  payee,  indorsed 
the  note,  and  sold  and  delivered  it  to 
the  plaintiff  for  a  valuable  considera- 
tion, this  sufficiently  set  forth  the  fact  ' 
that  the  plaintiff  was  the  first  indorsee 


GUARANTY 


685 


sufficient,68  and  so,  it  has  been  held,  is  a  general  averment  of  con- 
sideration.69 

Where  the  law  of  the  forum  requires  the  consideration  to  be  ex- 
pressed in  the  writing,  a  foreign  law  different  in  this  respect,  if  relied 
upon  as  the  governing  law,  must  be  pleaded.70 

(III.)  As  to  Performance  or  Non-Performance.  —  (A.)  Of  Contract. —  (1.) 
On  Part  of  Creditor.  —  The  complaint  or  declaration  in  an  action  on  a 
guaranty,  must  allege  a  performance  by  the  creditor  of  the  agreement 
on  his  part  to  be  performed.71  And  where  the  guaranty  is  conditioned 
upon  a  "necessity"  of  the  principal  for  the  goods,  the  payment  of 


of  the  note  for  value,  and,  with  the 
allegations  in  regard  to  the  relations  of 
the  maker  and  payee  sufficiently  alleges 
a  consideration  between  the  guarantor 
and  the  plaintiff.  Jones  v.  Dow,  137 
Mass.  119. 

Under  the  liberal  construction  of 
pleadings  prescribed  by  the  codes,  and 
no  motion  being  made  to  eompel  the 
pleading  to  be  made  more  definite  and 
certain,  an  averment  in  the  petition 
that  the  guarantor  is  liable  both  as  an 
indorser  and  a  guarantor,  implies  a 
transfer  of  the  note  by  the  guarantor 
to  the  guarantee,  and  imports  a  con- 
sideration for  the  contract  of  guaranty. 
Clay  v.  Edgerton,  19  Ohio  St.  549,  2 
Am.  Eep.  422. 

An  allegation,  in  a  complaint  on  a 
guaranty,  "that  on  or  about  ...  in 
consideration  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  sell  to 
one  W.,  on  credit,  such  goods  as  said 
W.  should  desire  to  buy  of  this  plaintiff, 
the  defendant  promised  in  writing  to  be 
answerable  .  . .  , "  sufficiently  avers 
a  consideration  to  sustain  the  promise 
based  thereon.  Klein  v.  Long,  16  App. 
Div.  301,  44  N.  Y.  Supp.  613. 

Forbearance  To  Sue. — A  declaration, 
alleging  that  the  defendant  promised 
to  pay  the  debt  of  another  (which  debt 
was  not  due  at  the  time  of  the  prom- 
ise) in  consideration  of  forbearance  to 
sue  or  molest  the  debtor  after  the  debt 
became  due,  sufficiently  avers  consid- 
eration. Tappan  v.  Campbell,  9  Yerg. 
(Tenn)  436.  See  also  Breed  v.  Hill- 
bouse,  7  Conn.  523. 

Need  Not  Aver  Promise  On  Part  of 
Plaintiff.— A  declaration  that,  in  con- 
sideration that  the  plaintiff  would  do  a 
certain  act,  the  defendant  promised  to 
™  a  certain  other  act,  with  an  aver- 
ment of  performpnce  on  the  part  of  the 
plaintiff,  is  sufficient  without  averring 
a  promise  on  the  part  of  the  plaintiff. 


Lent  v.  Padelford,  10  Mass.  230,  6  Am. 
Dee.  119. 

Waiver  of  Objection. — An  objection 
that  the  true  consideration  of  a  con- 
tract of  guaranty  is  not  set  out  in  the 
declaration,  cannot  be  taken  for  the 
first  time  in  the  appellate  court,  at  the 
hearing  on  exceptions.    Deshon  v.  Dyer, 

4  Allen   (Mass.)    128. 

68.  TJ.  S—  Hank  v.  Crittenden,  2 
McLean  557,  11  Fed.  Cas.  No.  6,024 
("for  value  received")-  Conn. — Camp 
v.  Scott,  47  Conn.  366,  378.  Ohio. 
Leonard  v.  Sweetzer,  16  Ohio  1,  for 
"value  received." 

69.  When  a  petition,  instituting  a 
suit  on  a  written  contract  of  guaranty,' 
alleges  that  such  contract  was  made 
"upon  sufficient  consideration,"  such 
allegation  of  consideration  is  sufficient, 
if  other  proper  averments  are  made  to 
show  a  cause  of  action.  Oslin  v.  Tel- 
ford, 108  Ga.  803,  34  S.  E.  168. 

But  see  Leach  v.  Rhodes,  49  Ind.  291 ; 
Kingan  v.  Co.  v.  Orem,  &8  Ind.  App. 
207,  7&  N.  E.  88,  holding  that  a  plead- 
ing averring  simply  that  the  promise 
of  guaranty  was  for  a  valuable  consid- 
eration, without  stating  the  particular 
facts,  contains  but  a  mere  conclusion  of 
the  pleader.    And  see  Johnson  v.  Clark, 

5  Black'f.  (Ind.)  564,  holding  that  in 
assumpsit  on  a  collateral  undertaking, 
the  declaration  should  show  that  con- 
sideration of  the  promise  and  the  cir- 
cumstances under  which  it  was  made. 

70.  Cahill  Iron  W'orks  v.  Pemberton 
30  Abb.  N.  C.  450,  27  N.  Y.  Supp.  927, 
wherein  action  was  brought  upon  con- 
tracts of  guaranty  set  forth  verbatim 
in  the  complaint.  See  generally  the 
title    "Statutes." 

71.  Snowden  v.  Leight,  5  Ky.  L. 
Kep.  606,  6  Ky.  L.  Eep.  11*.- 

In  a  declaration  on  a  collateral  prom- 
ise, the  plaintiff  should  aver  notice  to 
the  guarantor,  of  the  performance  of 
the  act  contemplated  by  the  promise,  on 
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which  was  guaranteed,  that  the  goods  were  necessary  must  be  alleged 
in  the  complaint.72 

(2.)  On  Part  of  Principal  Debtor.  —  Since  as  a  general  rule,  in  order 
to  charge  a  guarantor  upon  a  collateral  promise  of  guaranty  a  de- 
mand of  payment  must  be  made  upon  the  principal  debtor,  in  an  action 
on  the  guarantor's  contract  the  complaint  must  allege  such  demand,73 
or  an  excuse  for  a  failure  to  make  the  same,74  as  well  as  the  failure 
or  default  of  the  principal  to  perform  the  contract  or  pay  the  debt 
guaranteed.76     However,  where  the  contract  is  absolute  on  the  part 


the  part  of  the  guarantee;  but  the 
omission  of  such  averment  will  be  cured 
by  the  statute  of  jeofails,  after  verdict. 
Pasteur  v.  Parker,  3  Band.   (Va.)  458. 

72.  Horton  v.   Euhling,  3  Nev.  498. 
When  A   contracts   to   deliver   to   B, 

at  his  steam-mills,  all  the  wood  neces- 
sary to  run  them,  for  a  definite  time, 
and  C  guaranties  the  payment  for  the 
wood  thus  delivered,  in  an  action 
against  C,  the  guarantor,  it  is  not  suffi- 
cient to  allege  that  wood  of  a  certain 
value  was  delivered  to  B,  but  it  must 
also  be  alleged  that  the  quantity  de- 
livered was  used  or  needed  to  run  the 
mills;  for  this  is  the  extent  of  the 
guarantor's  liability.  Horton  <o.  Euhl- 
ing  &  Co.,  3  Nev.  4»8. 

73.  TJ.  S. — January  li  Duncan,  3 
McLean  19,  13  Fed.  Cas.  No.  7,217; 
Hank  v.  Crittenden,  2  McLean  557,  11 
Fed.  Cas.  No.  6,024.  Ark. — McCollum  v. 
Cushing,  22  Ark.  540.  See  Lane  v. 
Levillian,  4  Ark  76,  37  Am.  Dec.  769. 
la. — Peck  v.  Frink,  10  Iowa  193,  74  Am. 
Dec.  384.  Mass. — Ilsley  v.  Jones,  12 
Gray  260.  N.  Y— Hernandez  v.  Still- 
well,  7  Daly  360;  See  Mann  v.  Eckford, 
15  Wend.  502.  Ohio — Greene  v.  Dodge, 
2  Ohio  430,  440.  S.  D. — Greely  v.  Mc- 
Coy, 3  S.  D.  218,  52  N.  W.  1050.  Eng. 
Morris  v.  Cleasby,  4  Maule  &  S.  566, 
574,  105  Eng.  Eeprint  943. 

But  see  Pasteur  v.  Parker,  3  Band. 
(Va.)  45S,  holding  that  a  demand  on 
the  person  for  whose  benefit  the  prom- 
ise is  made,  is  not  necessary  to  be  laid 
in  the  declaration,  as  he  is  the  debtor, 
and  must  seek  his  creditor  and  pay 
him. 

74.  Hank  v.  Crittenden,  2  McLean 
557,  11  Fed.  Cas.  No.  6,024  (such  as 
the  insolvency  of  the  maker  or  ac- 
ceptor) ;  Greely  v.  McCoy,  3  *J.  D.  218, 
52  N.  W.  1050. 

75.  U.  S.— Hank  v.  Crittenden,  2  Mc- 
Lean 557,  11  Fed.  Cas.  No.  6,024.  Ala. 
Fay  v.  Hall,  25  Ala.  704f  Nesbit  v. 
Bradford,  6  Ala.  746;  Lawson  v.  Townes 
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etc.  Co.,  2  Ala.  373.  Ark.— McCollum 
v.  Cushing,  22  Ark.  540.  Cal.— Mickle 
v.  Sanchez,  1  Cal.  200.  Conn. — Camp 
v.  Scott,  47  Conn.  366.  Md.— Mitchell 
v.  Dall,  2  Har.  &  G.  159.  Mass.— Ilsley 
v.  Jones,  12  Gray  260.  Mo. — Bauman 
Jewelry  Co.  v.  Bertig,  81  Mo.  App.  393. 
N.  Y. — Hernandez  v.  Stilwell,  7  Daly 
360.  S.  D.— Greely  v.  McCoy,  3  S.  D. 
218,  52  N.  W.  1050.  W.  Va.— Winkler 
v.  Chesapeake  &  O.  E.  E.  Co.,  12  W. 
Va.  699. 

Where  one  guarantees  a  portion  of  a 
promissory  note,  and  is  sued  upon  his 
guarantee,  and  it  appears  from  the 
declaration  that  the  .maker,  prior  to  the 
institution  of  the  action,  had  paid  upon 
the  note  a  sum  in  excess  of  the  amount 
stated  in  the  guaranty,  it  will  be  pre- 
sumed, in  the  absence  of  an  allegation 
that  such  sum  was  paid  before,  that  it 
was  paid  after  the  guaranty  sued  upon. 
Accordingly,  a  declaration  states  no 
cause  of  action,  which  fails  to  allege  a 
default  of  the  principal  since  the  con- 
tract of  guaranty  was  entered  into. 
Fidelity  &  Casualty  Co.  v.  Van  Dyke, 
99  Ga.  542,  27  S.  E.  709. 

Where  a  guarantor  contracts  that  his 
principal  will  pay  for  all  goods  con- 
signed or  sent  under  a  certain  agree- 
ment, the  breach  set  out  in  the  declar- 
ation must  have  been  for  goods  con- 
signed after  the  date  of  the  guaranty. 
Cabot  v.  McMasters,  55  Fed.  722. 

Sufficient  Averments  of  Non-Pay- 
ment.— Hernley  v.  Brannum,  23  Ind. 
App.  3«'8,  55  N.  B.  512;  McKibben  ». 
Eipley  (Neb.),  95  N.  W.  1046. 

Insufficient  Averment. — An  averment 
that  the  creditor  notified  the  guarantor 
that  the  principal  is  indebted  to  him 
in  a  certain  sum  and  that  he  demanded 
said  sum  is  not  equivalent  to  an  aver- 
ment that  at  said  tim.e  this  sum  had 
become  due  and  payable,  or  of  default. 
Curtis  v.  Hubbard,  6  Mete.  (Mass.)  186, 
193. 
1     The  exact  amount  that  remains  nn- 
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of  the  guarantor,  since  no  demand  is  necessary  to  charge  him  thereon, 
no  averment  of  demand  on,70  or  default  of,77  the  principal  is  necessary. 

(3.)  On  Part  of  Guarantor.  —  The  complaint  in  an  action  upon  a  con- 
tract of  guaranty  must  aver  the  non-performance  or  breach  of  such 
contract  on  the  part  of  the  guarantor,78  in  the  words  of  the  contract, 
either  negatively  or  affirmatively,  or  in  words  which  are  coextensive 
with  the  import  and  effect  of  it.79 

(B.)  Or  Conditions  Precedent. —  (1.)  Generally.  — A  complaint  in  an 
action  on  a  guaranty  must  allege  the  performance  of  every  condition 


paid  must  be  alleged,  an  allegation 
that  "about"  a  certain  sum  was  un- 
paid is  not  sufficient.  Shropshire  v. 
Smith  (Tex.  Civ.  App.),  37  S.  W.  470, 
reversing  (Tex.  Civ.  App.),  37  S.  W. 
174. 

Defect  Supplied  By  Answer. — An 
averment  in  an  answer,  in  an  action  on 
a  guaranty,  that  on  a  certain  date  the 
defendant  settled  and  paid  "what  was 
then  due"  etc.,  cures  a  defect  in  the 
petition,  in  not  alleging  that  the  debt 
was  due  from  the  principal  at  the  time 
of  the  suit.  Bauman  Jewelry  Co.  v. 
Bertig,  81  Mo.  App.  393. 

76.  Ark.— Killian  <v.  Ashley,  24  Ark. 
511,  517,  01  Am.  Dee.  519.  See  Lane 
v.  Levillian,  4  Ark.  76,  37  Am.  Dec.  769. 
Fla  — Fegley  v.  Jennings,  44  Fla.   203, 

32  So.  873,  103  Am.  St.  Eep.  142.  la. 
Peddicord  v.  Whittam,  <9  Iowa  471. 
Mass.— Vinal  v.  Biehardson,  13  Allen 
521,  527.  See  Lent  v.  Padelford,  10 
Mass.  230,  6  Am.  Dec.  119.  N.  J  — WS1- 
kinson-Gaddis  Co.  v.  Van  Eiper,  63  JN. 
J.  L.  394,  43  Atl.  675.  Ohio.— Neil  v. 
Trustees  of  Ohio  Agri.,  etc.,  College,  31 
Ohio  St.  15;  Clay  v.  Edgerton,  19  Ohio 
St.  549,  2  Am.  Eep.  422.  Okla.— W.  A. 
Wood,  etc.  Co.  v.  Farnham,  1  Okla.  375, 

33  Pac.  867. 

77.  Wilkinson-Gaddis  Co.  v.  Van 
Eiper,  63  N.  J.  L.  394,  4»  Atl.  675. 

78.  Cal.— Eoberts  v.  Treadwell,  50 
Oal.  520.  la. — Eapp  v.  Linebarger,  149 
Iowa  429,  128  N.  W.  555.  Ky.— Mast 
v.  Lehman,  100  Ky.  464,  38  S.  W.  1056; 
Hunt  v.  Taylor,  27  Ky.  L.  Eep.  978,  W 
8.  W.  290.  Mass.— Vinal  v.  Eichard- 
?on,  13  Allen  521,  532.  Miss.— Will- 
iams v.  Staton,  5  Smed.  &  M.  347.  N.  Y. 
Delaware  Oo.  Nat.  Bank  v.  King,  109 
App.  Biv.  963,  95  N.  Y.  Supp.  956.  Tex. 
Wassennick  v.  Ireland,  9  S.  W.  203. 

Where  A  guaranteed  a  note  in  these 
words,  "the  within  amount  I  promise  to 
Pay,  when  in  funds,  belonging  to  O, 
the  period  not  to  exceed  six  months," 


in  an  action  on  such  guaranty,  it  was 
held  that  in  alleging  a  breach  thereof, 
the  fact  of  A 's  having  such  funds  with- 
in that  period  should  be  averred.  Dun- 
can v.  G-adden,  Harper  L.   (S.  C.)   3'64. 

79.  Hank  v.  Crittenden,  2.  McLean 
567,  11  Fed.  Oas.  No.  6,024. 

In  Hank  v.  Crittenden,  supra,  the 
words  of  the  guaranty  as  set  forth  in 
the  declaration  are:  "I  hereby  guar- 
antee unto  the  'holder  or  holders  of  the 
within  shares,  an  annual  income  or 
dividend  of  ten  per  cent  for  two  years 
from  the  13th  Feb.,  inst."  The  breach 
assigned  is:  "That  the  company,  with- 
in the  two  years,  neither  declared  or 
paid  any  dividend  or  income  what- 
ever." This  averment  does  not  nega- 
tive the  contract  or  promise,  either  in 
its  words  or  according  to  its  legal  im- 
port. To  make  the  averment  coexten- 
sive with  the  premise  or  contract,  ac- 
cording to  its  sense  and  substance,  it 
should  have  alleged  not  only  that  the 
company  did  not  pay  or  declare  any 
dividend,  but  that  it  made  no  profit 
during  the  two  years  referred  to.  The 
averment  of  the  breach  of  the  guar- 
anty in  question  is  not  coextensive 
with  the  contract,  and  on  that  ground 
the    declaration    is    defective. 

Sufficient  Averment  of  Breach. 
Where  the  complaint  sets  out  the  con- 
tract in  full,  alleges  the  existence  of  a 
certain  indebtedness  which  was  due  and 
unpaid  on  a  certain  date,  and  avers  a 
request  upon  the  guarantor  to  pay  ac- 
cording to  his  contract,  and  his  failure 
to  do  so,  it  sufficiently  avers  the  exist- 
ence of  a  valid  contract  and  a  breach 
thereof  by  the  defendant.  Leftkovitz 
v.  First  Nat.  Bank,  152  Ala.  521,  44  So. 
613. 

Insufficient  Averment  of  Non-Per- 
formance.— Where  the  contract  of  guar- 
anty is  to  secure  the  prompt  payment 
of  a  particular  indebtedness,  an  aver- 
ment "that  the  whole  thereof  is  now 
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precedent  to  the  liability  of  the  guarantor  upon  his  contract,80  or  an 
excuse  for  its  non-performance.81 

(2.)  Acceptance  and  Notice  of  Acceptance  of  Guaranty.  —  In  the  case  of 
a  mere  offer  to  guarantee  future  transactions  not  only  should  acceptance 
be  alleged,82  but  it  must  be  alleged  that  the  creditor  gave  notice  of 
acceptance  of  the  guaranty  to  the  guarantor.83    A  general  allegation 


due"  is  insufficient  as  an  averment  of 
non-performance  on  the  part  of  the 
guarantor.  Boberts  v.  Treadwell,  50 
Oal.  520. 

Defect  Cured  by  Verdict. — In  an  ac- 
tion on  a.  guaranty  indorsed  on  a  prom- 
issory note,  ' '  that  the  within  note  shall 
be  paid,"  the  declaration  alleged,  that, 
"the  said  A  (the  guarantor)  has  not 
paid  said  note  and  interest,  but  wholly 
neglects  and  refuses",  etc.,  instead  of 
averring  that  "the  note  has  not  been 
paid."  It  was  held  that  while  the 
breach  was  not  assigned  in  the  most  apt 
words,  the  defect  was  cured  by  a  ver- 
dict, and  was  not  ground  for  a  motion 
in  arrest  of  judgment.  Crocker  v.  (Gil- 
bert, 9  Cus'h.  (Mass.)  131. 

,  80.  Cal. — Smith  v.  Oompton,  6  Cal. 
24;  Mickle  v.  Sanchez,  1  Cal.  200.  Ky. 
Snowden  v.  Leight,  6  Ky.  L.  Eep.  118, 
5  Ky.  L.  Eep.  606.  N.  Y.— Mains  v. 
Haight,  14  Barb.  76. 

Thus,  where  one  person  guarantees 
the  payment  of  the  debt  of  another,  in 
consideration  of  the  agreement  of  the 
creditor  to  stay  proceedings  against  the 
debtor,  the  promise  of  the  creditor  is  a 
condition  precedent,  and  its  perform- 
ance must  be  alleged  and  proved  to  en- 
title  him  to  a  judgment  against  the 
guarantor  (Smith  v.  Oompton,  6  Cal. 
24);  where  B  guaranteed  to  pay  to  A 
such  amount,  not  exceeding  $4000,  as 
should  be  found  due  to  them  from  M, 
after  the  sale  of  certain  goods  and  the 
"winding  up  of  the  accounts  of  M" 
with  A,  in  an  action  on  B's  guaranty, 
the  want  of  an  averment  in  the  com- 
plaint of  the  "winding  up  of  the  ac- 
counts of  the  plaintiffs  with  M,"  or 
any  averment  equivalent  thereto,  rend- 
ered the  complaint  substantially  defect- 
ive.    Mickle  v.  Sanchez,  1   Cal.  200. 

Where  a  landlord  covenanted  to  keep 
the  tenant  in  quiet  possession  during 
the  term,  another  thereupon  guaran- 
teeing the  rent,  it  was  held  that  such 
covenant  was  a  condition  precedent, 
and  in  a  suit  on  the  guaranty,  its  per- 
formance   should    have    been    averred. 
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Snowden  v.  Leight,  6  Ky.  L.  Eep.  118, 

5  Ky.  L.  Eep.  606. 

But  where  A  guaranteed  the  payment 
of  an  indebtedness  out  of  a  particular 
fund  to  be  by  him  first  collected,  it 
was  held  that  a  complaint  on  such  guar- 
anty was  sufficient  without  an  aver- 
ment that  the  entire  fund  had  been 
collected.     Muller  v.  Ohm,  66>  Cal.  475, 

6  Pac.  102. 

81.  Mains  v.  Haight,  14  Barb.  (N. 
Y.)  7i6. 

82.  See  Page,  etc.,  Fence  Co.  v.  Jos- 
lin,  38  Colo.  162,  88  Pac.  142  (guar- 
anty in  form  of  a  letter  of  credit); 
Mitchell  v.  McCleary,  42  Md.  374. 

An  allegation  that  a  guaranty  was 
executed  and  delivered  to  the  plain- 
tiff in  the  action,  accompanied  with  a 
statement  that  in  consideration  of  the 
guaranty,  the  credit  given  was  extend- 
ed to  the  principal  debtor,  is  a  suffi- 
cient allegation  of  its  acceptance  by  the 
plaintiff.  Goff  v.  Janeway,  30  Ky.  L. 
Eep.  705,  99  S.  W.  602. 

A  complaint  alleging  that  the  plain- 
tiff, "by  its  duly  authorized  agent,  did 
on  said  25th  day  of  February,  1908,  and 
after  the  execution  of  said  agreement, 
notify  the  said  defendant  that  the  said 
plaintiff  accepted  the  said  guarantee 
and  relied  thereon,"  sufficiently  al- 
leges acceptance  of  and  reliance  on  the 
guaranty.  Sentinel  Co.  ■!;.  Smith,  143 
Wis.  377,  127  N.  W.  943. 

83.  Ala. — Walker  v.  Forbes,  25  Ala. 
139,  149,  60  Am.  Dec.  498;  Lawson  V. 
Townes,  etc.,  Co.,  2  Ala.  373.  See 
Cahuzac  &  Co.  v.  Samini,  29  Ala.  288, 
Ark.— Chase  &  Co.  v.  Oox,  64  Ark.  648, 
44  S.  W.  222;  McCollum  v.  Cushing,  'i'i 
Ark.  540;  See  Lane  v.  Levillian,  4  Ark. 
76,  37  Am.  Dec.  769.  Colo.— See  Page, 
etc.,  Fence  Co.  v.  Joslin,  38  Colo.  162, 
88  Pac.  142.  Conn.— Craft  v.  Isham, 
13  Conn.  28;  Eapelye  v.  Bailey,  3  Conn. 
438,  8  Am.  Dec.  199.  Ga.— Sims  v. 
Clark,  91  Ga.  302,  18  S.  E.  158.  HI. 
American  Ex.  Nat.  Bank  v.  Seaverns, 
121  111.  App.  480=  Ky.— Mast  v.  Leh- 
man, 100  Ky.  464,  38  S.  W.  1056;  Stead- 
man  v.  Guthrie,  4  Mete.  147,  156;  Kinch- 
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of  such  notice,  however,  has  been  held  sufficient  by  some  courts.8* 
(3.)  Notice  of  Non-Performance  on  Part  of  Principal  Debtor.  —  If  the  guar- 
anty is  conditional  "upon  the  principal  debtor's  default,  the  complaint 
must  allege  such  notice  to  the  guarantor  of  such  default,S5  though  in 
a  few  jurisdictions,  even  in  cases  of  conditional  guaranties,  the  failure 
to  give  such  notice  is  regarded  as  defensive  matter  and  therefore  notice 


eloe  v.  Holmes,  7  B.  Mon.  5,  45  Am. 
Dec.  41;  Goff  v.  Janeway,  26  Ky.  L. 
Bep.  525,  82  S.  W.  267,  30  Ky.  L.  Rep. 
705,  99  S.  W.  602.  Mo.— Deere  Plow 
Co.  v.  McCullough,  102  Mo.  App.  458, 
76  S.  W.  716.  OMo — Boots  v.  Jenifer 
3  Ohio  Dec.  (Eeprint)  214.  Vt. — Oaks 
ft  Weller,  16  Vt.  63. 

It  must  aver  that  the  guarantor  was 
notified  in  a  reasonable  time,  of  the 
credit  given,  its  extent,  and  terms,  and 
that  the  guarantor  would  be  looked  to 
for  performance  thereof.  Kincheloe  v. 
Holmes,  7  B.  Mon.  (Ky.)  5,  45  Am. 
Dec.  41. 

A  complaint  alleging  that  ' '  notice  of 
the  acceptance  of  the  guarantee  was 
sent  to  defendant  by  plaintiff,"  and 
relying  thereon,  plaintiff  furnished 
credit,  sufficiently  alleges  that  plaintiff 
acknowledged  the  acceptance  of  it. 
Page,  etc.,  Fence  Co.  v.  Joslin,  38  Colo. 
162,  88  Pac.  142.     « 

If,  however,  the  instrument  is  an  ab- 
solute guaranty  and  not  a  proposal  to 
guarantee,  then  no  notice  is  necessary, 
and  none  be  averred.  Amer.  Ex.  Nat. 
Bank  v.  Seaverns,  121  111.  App.  480. 
See  Davis  v.  Wells,  104  U.  S.  159,  26 
L.  ed.  686. 

Omission  Cannot  Be  Supplied  By  An 
Exhibit. — A  guaranty  waiving  notice  of 
acceptance,  set  out  as  an  exhibit  only, 
does  not  dispense  with  the  averment  of 
notice  of  acceptance.  Goff  v.  Janeway, 
25  Ky.  L.  Eep.  525,  82  S.  W.  267.  But 
see  8  Standard  Pkoc.  80-6. 

The  omission  ia  cured  by  an  answer 
tendering  the  issue  of  want  of  such 
notice  as  defensive  matter.  Straight  v. 
Wight,  60  Minn.  515,  63  N.  W.  105. 

84.  Central  Sav.  Bank  v.  Shine,  48 
Mo.  456,  8  Am.  Eep.  112;  Oaks  v.  Wel- 
te,  16  Vt.  63. 

Contra.— Eapelye  'v.  Bailey,  3  Conn. 
438,  8  Am.  Dee.  19*  (holding  a  general 
averment,  "whereof  the  defendant 
iad  due  and  legal  notice"  not  suffici- 
ent); Steadman  v.  Guthrie,  4  Mete. 
(Ky.)  147,  159.  See  Lawson  v.  Townes 
etc  Co.,  2  Ala.  373. 

A  general  allegation,  "of  all  which 


aforesaid  promises  the  said  defend- 
ant," etc.,  "then  and  there  had  not- 
ice", when  the  declaration  states  facta 
on  which  it  can  operate,  is  a  sufficient 
allegation  of  notice  (Pay  v.  Hall,  25  Ala. 
704;  Lawson  v.  Townes,  etc.  Co.,  2  Ala. 
373)  as  well  as  an  allegation:  "Which 
promise  plaintiffs  accepted,  of  which 
defendant  had  due  notice;  and  plain- 
tiffs aver  that,  relying  on  said  prom- 
ise," they  furnished  goods  to  the  debt- 
or, etc.  Cahuzac  &  Co.  v.  Samini,  29 
Ala.  288. 

Alleging  Promise  Sufficient. — When 
it  is  alleged,  that  the  defendant  prom- 
ised, it  is,  of  course,  necessarily  im- 
plied, that  he  made  a  valid  promise — 
in  other  words,  a  promise  which  the 
plaintiff  had  accepted — and  that  the  de- 
fendant had  knowledge  of  such  accept- 
ance. White  %  Eeed,  15  Conn.  457, 
464. 

85.  U.  S. — January  v.  Duncan,  3 
McLean  19,  13  Fed.  Cas.  No.  7,217; 
Hank  v.  Crittenden,  2  McLean  567,  11 
Fed.  Cas.  No.  6,024;  Lewis  v.  Brew- 
ster, 2  McLean  21,  26,  15  Fed.  Cas.  JMo. 
8,318.  Ala. — Cahuzac  &  Co.  v.  Samini, 
29  Ala.  288;  Fay  v.  Hall,  25  Ala.  704; 
Lawson  v.  Townes,  etc.,  Co.,  2  Ala.  373. 
Ark. — McCollum  v.  Cushing,  22  Ark. 
540.  See  Lane  v.  Levillian,  4  Ark.  76, 
37  Am.  Dec.  769.  Ind. — Virden  v.  Ells- 
worth, 15  Ind.  144.  Ia. — Peek  v.  Frink, 
10  Iowa  193,  74  Am.  Dec.  384.  N.  C. 
Lewis  v.  Bradley,  24  N.  C.  303.  Ohio 
Clay  v.  Edgerton,  19  Ohio  St.  549,  2 
Am.  Eep.  422;  Belmont  Bank  v.  Beebe, 
6  Ohio  497;  Greene  v.  Dodge,  2  Ohio 
430,  440.  Vt.— Tarbell  v.  Tarbell,  60 
Vt.  486,  15  Atl.  104;  Sylvester  v.  Dow- 
ner, 18  Vt.  32. 

Everything  necessary  to  give  the 
plaintiff  a  right  of  action,  must  appear 
in  the  declaration;  and  a  notice  being 
indispensable  to  this  right,  must,  oj 
course,  be  averred.  The  omission  of  an 
averment  of  notice,  when  necessary, 
will  be  fatal  on  demurrer,  or  judgment 
by  default.  Lewis  v.  Brewster,  2  Mc- 
Lean 21,  26,  15  Fed.  Cas.  No.  8,318. 

Defect   Cured  After  Verdict. — In   a 
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need  not  be  averred  in  the  complaint.86  But  where  the  guaranty  is 
absolute,  since  no  demand  and  notice  are  necessary  in  order  to  charge 
the  guarantor,  it  is  unnecessary  to  aver  notice  to  the  guarantor  of  the 
principal's  default.87  Even  where  notice  of  default  is  essential,  a  general 
allegation  thereof  is  sufficient.88 

(4.)  Due  Diligence  on  Part  of  Creditor  in  Pursuing  Principal.  — In  an  ac- 
tion upon  a  conditional  guaranty,  it  is  essential  that  the  plaintiff  show 
in  his  declaration  that  he  has  used  due  diligence  in  enforcing  his  debt 
against  the  principal,89  or  that  he  was  excused  for  the  non-exercise  of 


declaration  on  a  collateral  promise,  the 
plaintiff  should  aver,  perhaps,  notice  to 
the  guarantor,  of  a  failure  to  pay  by 
the  person,  in  whose  favor  the  under- 
taking was  made;  but  the  omission  of 
such  an  averment  will  be  cured  by  the 
statute  of  jeofails,  after  verdict.  Pas- 
teur v.  Parker,  3  Band.   (Va.)  458. 

86.  See  infra,  II,  D,  2,  e. 

A  failure  to  give  notice,  and  con- 
curring damage  resulting  therefrom  dis- 
charges the  guarantor.  But  this  is  mat- 
ter of  defense.  La  Eose  V.  Logansport 
Nat.  Bank,  102  Ind.  332,  1  N.  E.  805; 
Ward  v.  Wilson,  100  Ind.  52,  50  Am. 
Eep.  763;  Marvin  v.  Adamson,  II  Iowa 
371.  And  see  Pae.  Surety  Co.  v.  Kreis, 
166  HI.  App.  331. 

As  to  notice  of  default  as  a  defense, 
which  must  be  set  up  by  answer  see 
infra,  II,  D,  '2,  e. 

87.  Ala. — Donley  v.  Camp,  22  Ala. 
659,  58  Am.  Dec.  274.  Ark. — Killian  v. 
AsMey,  24  Ark.  511,  517,  91  Am.  Dec. 
519;  Logan  v.  Lee,  10  Ark.  585;  See 
Lane  v.  Levillian,  4  Ark.  7<6,  37  ^.m. 
Dec.  769.  Fla. — Fegley  v.  Jennings,  44 
Fla.  203,  32  So.  873,  103  Am.  St.  Kep. 
142.  Ind,— Frash  v.  Polk,  67  Ind.  55. 
la. — Peck  v.  Frink,  10  Iowa  193,  74  Am. 
Dec.  384;  Peddicord  v.  Whittam,  9 
Iowa  471.  Ky. — Levi  v.  Mendell,  62  Ky. 
77;  Goff  v.  Jane  way,  25  Ky.  L.  Eep. 
525,  82  S.  W.  267.  Mass.— Vinal  v. 
Bichardson,  13  Allen  521,  527;  Lent 
v.  Padelford,  10  Mass.  230,  6  Am.  Dec. 
119.  See  Crocker  v.  Gilbert,  9  Cush. 
131.  Miss.— Thrasher  v.  Ely,  2  Smed. 
&  M.  139.  N.  J.— Wilkinson-Gaddis  Co. 
v.  Van  Eiper,  63  N.  J.  L.  394,  43  Atl. 
675.  N.  Y.— Murphy  v.  Hart,  122  App. 
Div.  548,  107  N.  Y.  Supp.  452.  Ohio 
Clay  v.  Edgerton,  19  Ohio  St.  549,  2  Am. 
Eep.  422.  Pa. — See  Gibbs  v.  Cannon, 
9  Serg.  &  E.  198,  11  Am.  Dec.  699.  Vt. 
Tarbell  v.  Tarbell,  60  Vt.  486,  15  Atl. 
104. 

Upon  such  a  contract  the  law  is  set- 
tled,  that    notice   of   the   non-payment 
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of  the  debt  is  not  necessary  to  bind 
guarantors  or  fix  their  liability  and 
therefore  it  is  not  necessary  that  the 
complaint  should  show  notice  of  such 
non-payment.  Frash  v.  Polk,  67  Ind. 
55. 

88.  An  averment,  "of  all  which  the 
said  defendant  afterwards  had  due 
notice"  is  a  sufficient  averment  of  not- 
ice in  some  states.  U.  S. — Lewis  v. 
Brewster,  2  McLean  21,  26,  15  Fed. 
Cas.  No.  8,318.  Ala. — Cahuzac  &  Co. 
v.  Samini,  29  Ala.  288;  Fay  v.  Hall,  25 
Ala.  704.  Miss.— Williams  v.  Staton,  5 
Smed.  &  M.  347. 

But  see  Eapelye  v.  Bailey,  3  Conn. 
438,  8  Am.  Dec.  199,  holding  that  where 
notice  is  by  law  necessary,  the  general 
averment,  "whereof  the  defendant  had 
due  and  legal  notice,"  is  not  sufficient, 
but  the  notice  must  be  particularly  set 
forth,  that  the  court  may  judge  of  its 
sufficiency. 

That  the  averment,  in  a  declaration 
on  a  guaranty,  of  notice  to  the  defend- 
ant of  non-performance  by  his  prin- 
cipal, omits  to  state  "when"  or 
"where"  the  notice  was  given,  is  no 
ground  for  arresting  judgment,  but  only 
of  speeial  demurrer.  Dayton  v.  Will- 
iams, 2  Dougl.   (Mich.)  31. 

A  general  allegation  of  notice  is  in- 
sufficient where  such  notice  must  be 
averred  and  it  appears  that  credit  was 
given  for  a  specified  amount;  it  should 
also  appear  when  the  debt  fell  due,  and 
when  demand  for  payment  was  made. 
Lawson  v.  Townes  etc.  Co.,  2  Ala.  373. 

89.  XT.  S.— Dwight  v.  Williams,  i  Mc- 
Lean 581,  8  Fed.  Cas.  No.  4,218.  Ala. 
See  Nesbit  v.  Bradford,  6  Ala.  746. 
Ark.— Gaster  <v.  Ashley,  1  Ark.  325,  330. 
la.— Leas  v.  White,  15  Iowa  187;  Peck 
v.  Frink,  10  Iowa  193,  74  Am.  Dec.  384. 
Ky.— Berry  v.  Kenney,  5  B.  Mon.  120. 
Mich.— Clark  v.  Kellogg,  96  Mich.  171, 
55  N.  W.  667;  Bosnian  v.  Akeley,  s» 
Mich.  710,  33  Am.  Eep.  447;  Aldrich  t. 
Chubb,  35  Mich.  350.    Minn.— Fall  v. 
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such  diligence,90  as  by  his  insolvency.91  If  the  guaranty  is  absolute, 
however,  the  complaint  is  sufficient  without  an  averment  of  diligence 
on  the  part  of  the  creditor,92  or  insolvency  on  the  part  of  the  prin- 
cipal.93 

Manner  of  Alleging.  —  It  is  not  sufficient  to  allege  generally  that  due 
diligence  has  been  used;94  the  facts  constituting  such  diligence  must 
be  set  out  with  certainty.95 


Toumans,  67  Minn.  83,  69  N.  W.  697, 
64  Am.  St.  Bep.  390;  Nichols  v.  Allen, 
■22  Minn.  283.  N.  J. — Wilkinson-Gad- 
dis  Co.  v.  Van  Biper,  63  N.  J.  L.  394, 
43  Atl.  675.  N.  Y. — Moakley  v.  Biggs, 
19  Johns.  69;  See  Mains  v.  Haight,  14 
Barb.  76.  Ohio — Bank  of  Sandusky  v. 
Follett,  1  Ohio  Dee.  (Eeprint)  87*  W. 
Va.— Middle  States  L.  B.  &  C.  Co.  v. 
Engle,  45  W.  Va.  588,  SI  S.  E.  921. 

A  declaration  on  a  guaranty  of  the 
collection  of  a  note  is  demurrable  if  it 
does  not  state  that  legal  proceedings 
have  been  taken  to  enforce  collection 
without  effect.  Bosman  v.  Akeley,  39 
Mich.  710,  33  Am.  Bep.  447. 

Several  Principals. — Where  there  are 
several  principal  debtors,  reasonable 
diligence  to  collect  upon  the  obligation 
must  be  shown  in  the  declaration  as  to 
each  and  every  one  of  them.  Aldrich 
v.  Ohubb,  35  Mich.  350. 

90.  TT.  S.— B-wight  v.  Williams,  4  Mc- 
Lean 581,  8  Fed.  Cas.  No.  4,218;  Lewis 
t.  Brewster,  2  McLean  21,  27,  15  Fed. 
Cas.  No.  8,318.  Ark. — Gaster  v.  Ash- 
ley, 1  Ark.  325,  330.  la.— Leas  V. 
White,  15  Iowa  187.  Mich.— Clark  v. 
Kellogg,  96  Mich.  171,  65  N.  W.  667. 
Minn.— Nichols  v.  Allen,  22  Minn.  283. 
Wis.— Day  v.  Elmore,  4  Wis.  190. 

If  the  creditor  relies  on  any  excuse 
for  failing  to  use  due  diligence,  it 
should  be  counted  upon  in  the  declara- 
tion. Thus,  evidence  of  a  waiver  there- 
of cannot  be  offered  in  proof  without  an 
averment  in  the  declaration.  Clark  v. 
Kellogg,  96  Mich.  171,  55  N.  W.  667. 

91.  Ark.— Gaster  v.  Ashley,  1  Ark. 
325,  330.  Minn.— Nichols  v.  Allen,  22 
MTinn.  283.  N.  J.— Wilkinson-Gaddis 
Co.  v.  Van  Biper,  63  N.  J.  L.  394,  43 
Atl.  675.  W.  Va — Middle  States  L.  B. 
&  C.  Co.  v.  Engle,  45  W.  Va.  588,  31 
8.  E.  921. 

An  averment,  in  a  declaration  upon 
a  guaranty  that  a  demand  against  a 
third  person  is  or  shall  be  good  an^l 
collectable,  that,  "when  said  note  be- 
came due  and  payable,  said  note  was 
not  good  and  collectable,  and  the  plain- 


tiff was  unable  to  collect  said  note", 
and  that  the  plaintiff  "hath  been 
wholly  unable  to  collect  said  note," 
does  not  sufficiently  import  that  all  en- 
deavors to  collect  the  note  would  have 
been  manifestly  useless,  so  as  to  fur- 
nish a  sufficient  excuse  for  omitting 
such  endeavors,  even  if  an  excuse  can 
exist  on  that  ground.  Sylvester  v. 
Downer,  18  Vt.  32. 

92.  U.  S. — Esberg-Bachman  Leaf 
Tobacco  Co.  v.  Heid,  63  Fed.  962.  Ind. 
Hernley  v.  Brannum,  23  Ind.  App.  388, 
55  N.  E.  512.  la.— Peck  v.  Frink,  10 
Iowa  193,  74  Am.  Dec.  384;  Peddicord 
v.  Whittam,  9  Iowa  471.  N.  J. — Wil- 
kinson-Gaddis Co.  v.  Van  Biper,  63  N. 
J.  L.  394,  43  Atl.  675.  Okla.— W.  A. 
Wood  etc.  Co.  v.  Farnham,  1  Okla.  375, 
33  Pac.  867. 

In  an  action  against  a  guarantor  on 
an  absolute  guaranty  of  a  negotiable 
promissory  note,  it  is  not  necessary  to 
aver  due  diligence  by  instituting  a 
suit;  nor  that  defendant  has  suffered 
no  detriment  by  a  failure  to  use  such 
diligence.  Peddicord  v.  Whittam,  9 
Iowa  471. 

93.  U.  S. — Esberg-Bachman  Leaf 
Tobacco  'Co.  v.  Heid,  62  Fed.  962.  Ala. 
Donley  v.  Camp,  22  Ala.  659,  58  Am. 
Dec.  274.  Okla.— W.  A.  W'ood  etc.  Co. 
v.  Farnham,  1  Okla.  375,  33  Pac.  867. 

94.  Leas  v.  White,  15  Iowa  187. 

95.  Leas  v.  White,  15  Iowa  187; 
Bank  of  Sandusky  v.  Follett,  1  Ohio 
Dec.   (Eeprint)   87. 

A  mere  averment  that  the  plaintiff 
"could  not,  with  due  diligence,  collect 
said  note  in  one  year  from  said  date," 
is  not  sufficient.  Leas  v.  White,  15 
Iowa  187. 

In  Dwight  v.  Williams,  4  McLean 
581,  8  Fed.  Cas.  No.  4,218,  the  court 
said:  "The  declaration,  in  its  aver- 
ments, does  not  show  any  excuse  for 
not  proceeding  against  Lawrence  in 
his  life  time,  nor  does  it  appear  that 
he  was  insolvent  from  the  time  that 
the  plaintiff  received  the  mortgage  un- 
til his  death.     The  declaration  alleges, 

Vol.  X 


692 


GUARANTY 


2.  Plea  or  Answer.  —  a.  Execution  of  Contract.  —  When  suit  is 
instituted  on  a  written  guaranty,  its  execution  can  only  be  put  in 
issue  by  an  appropriate  plea  or  answer.96 

b.  Statute  of  Frauds.  —  If  the  complaint  in  an  action  of  indebitatus 
assumpsit  contains  no  intimation  that  the  plaintiff  relied  upon  a  con- 
tract of  guaranty,  the. defendant  is  not  called  upon  to  and  cannot 
plead  the  statute  of  frauds,97  but  has  a  right  to  avail  himself  of  it 
under  a  general  denial.98 

c.  Want  of  Consideration.  —  A  general  denial  is  sufficient  to  put 
the  consideration  in  issue  where  the  consideration  for  the  contract  of 
guaranty  is  properly  and  fully  averred  in  the  complaint.99  It  need 
not  be  pleaded  specially,1  though  pleading  it  specially  is  not  objection- 
able.2 

d.  Conditional  Character  of  Promise.  —  In  an  action  on  a  guaranty, 
where  defendant  sets  up  in  his  plea  the  conditional  character  of  the 
promise,  he  must  also  deny  the  breach  of  the  condition.3 


that  'Lawrence,  at  the  time  of  hi»  de- 
cease, and  for  a  long  time  before  that 
time'  was  and  had  been  insolvent.  Now 
this  averment  is  indefinite — 'a  long 
time  before  his  decease.'  How  is  that 
to  be  measured,  by  days  or  months? 
The  averment  does  not  cover  this  period 
of  time  with  the  requisite  certainty, 
and  on  this  ground,  independently  of 
every  other,  the  demurrer  must  be  sus- 
tained. ' ' 

96.  Donley  v.  Camp,  22  Ala.  659,  58 
Am.  Dee.  274.  See  Booth  v.  Irving 
Nat.  Exch.  Bank,  116  Md.  668,  82  Atl. 
652;   Goodwin  v.  Barnhart,  1  Ore.  215. 

A  defendant  cannot  show  under  the 
general  issue  that  his  liability  was  that 
of  an  indorser  and  not  a  guarantor. 
To  admit  such  evidence  would  be  equiv- 
alent to  permitting  him  to  contradict 
by  oral  testimony  the  terms  of  the  writ- 
ten guaranty,  and,  in  effect,  to  deny 
its  execution,  which  cannot  be  done  in 
the  absence  of  a  plea  denying  the  exe- 
cution, verified  by  affidavit.  Davis  v. 
Wolff  Mfg.  Co.,  84  111.  App.  579.  But 
see  7  Standard  Proc.  66,  74,  88,  92. 

97.  Harris  v.  Frank,  81  Cal.  280, 
289,  22  Pac.  456.  See  also  the  title 
"Frauds,  Statute  of,"  II,  A,  2,  c.  But 
see  Seymour  v.  Mitchel,  '2  Root  (Conn.) 
145. 

98.  Harris  v.  Frank,  81  Cal.  280, 
■289,  22  Pac.  456;  Taylor  v.  Howard,  70 
Wash.  217,  126  Pac.  423. 

99.  Nix-on  v.  Beard,  111  Ind.  137, 
32  N.  E.  131. 

A  plea  of  non  assumpsit  to  a  declar- 
ation founded  upon  a  guaranty  is  suffi- 
cient   to    raise    the    objection    of    the 
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want  of  a  consideration.  Aldridge  v. 
Turner,  1  Gill  &  J.  (Md.)  427.  See  3 
Standard  Proc.  189,  n  98. 

A  plea  of  "never  was  indebted  as 
alleged"  puts  in  issue  the  considera- 
tion as  well  as  the  promise.  Little  v. 
Edwards,  69  Md.  499,  505,  16  Atl.  134. 
Compare  7  Standard  Proc.  75. 

1.  Nixon  v.  Beard,  111  Ind.  137,  12 
N.  E.  131. 

Sealed  Guaranty. — A  plea  of  no  con- 
sideration for  a  guaranty  is  bad,  when 
made  to  a  guaranty  under  seal.  Hall- 
berg  v.  Brosseau,  64  111.  App.  520. 

2.  Wood  Mowing,  etc.,  Co.  v.  Land, 
98  Ky.  516,  32  S.  W.  607. 

A  plea,  to  an  action  on  a  guaranty, 
of  no  consideration  is  in  effect,  but  a 
plea  of  the  general  issue.  Klein  v. 
Currier,  14  111.  237. 

Sufficient  Plea  of  Want  of  Consid- 
eration.— In  an  action  upon  a  guaranty 
on  a  note  executed  for  the  purchase 
price  of  a  reaping  machine,  an  answer 
alleging  that  the  plaintiff  had  war- 
ranted the  machine  to  be  sound  and  to 
"work  and  cut  in  the  harvest  all  right 
and  in  a  first-class  manner  in  every 
particular,"  and  that  the  machine  was, 
in  fact,  unsound  and  worthless,  by  rea- 
son of  which  the  consideration  for  the 
note  and  guaranty  had  failed,  was  held 
a  sufficient  plea  of  no  consideration. 
Wood,  etc.,  Co.  v.  Land,  etc.,  98  Ky. 
516,  32  S.  W.  607. 

3.  Smith  v.  Eiddell,  (87  111.  165. 

In  an  action  on  a  guaranty  in  the 
following  words:  "I  hereby  guarantee 
the  payment  of  the  within  note  on  con- 
dition that  the  mortgage  securing  the 
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e.  Non-Performance  of  Conditions  Precedent:  —  In  some  jurisdic- 
tions, the  failure  of  the  creditor  to  give  notice  of  default  or  non-per- 
formance on  the  part  of  the  principal  is  matter  of  affirmative  defense, 
and  must  be  pleaded  specially.4  In  most  states,  however,  when  the 
guaranty  is  conditional,  notice  of  default  or  non-performance  by  the 
principal  must  be  alleged  in  the  declaration  or  complaint.5 

Due  Diligence.  —  Where  it  is  necessary  to  aver  diligence  on  the  part 
of  the  creditor,  a  mere  traverse  of  such  allegation  constitutes  a  good 
plea,8 

f.  Discharge.  —  A  defense  which  goes  to  show  a  ground  for  dis- 
charge of  the  guarantor  must  be  pleaded  specially.7 

g.  Performance.  —  In  an  action  on  a  guaranty,  if  the  declaration 


same  be  assigned  to  me  upon  my  pay- 
ment of  same  if  payor  defaults,"  a  plea 
which  simply  alleged  that  plaintiff  did 
not  assign  or  offer  to  assign  ' '  any  valid 
mortgage  held  by  Mm  securing  the  pay- 
ment of  the  note  in  said  count  men- 
tioned" was  held  insufficient.  Martin 
V.  Butler,  111  Ala.  422,  20  So.  332. 

!  HI. — Mamerow  v.  Nat.  Lead  Co., 
98  HI.  App.  460,  466.  And  see  Pac. 
Surety  Oo.  v.  Kreis,  169  111.  App.  331. 
Ind.— Furst  &  Bradley  Mfg.  Co.  v. 
Black,  111  Ind.  308,  315,  12  N.  E.  504. 
See  Snyder  v.  Click,  112  Ind.  293,  298, 
13  N.  E.  581.  Ohio.— Clay  v.  Edger- 
ton,  19  Ohio  St.  ®49,  2  Am.  Eep.  422. 
Wis.-Sentinel  Co.  v.  Smith,  143  Wis. 
OT,  380,  127  N.  W.  943. 

See  supra,  II,  D,  1,  b,  (III),  (B), 
(3). 

In  Purst  &  Bradley  Mfg.  Co.  v.  Black, 
111  Ind.  308,  315,  12  N.  E.  504, 
the  court  said:  "The  failure  to 
give  notice,  and  the  resulting  dam- 
age, 'were,  however,  matters  of  defense. 
.  .  .  There  was,  as  we  have  seen,  no 
issue  under  which  such  a  defense  could 
properly  have  been  made.  There  was  no 
answer  alleging  the  failure  to  give  not- 
ice, the  solvency  of  the  principal  when 
the  obligation  of  the  guarantors  ma- 
tured, and  his  subsequent  insolvency 
and  non-residence.  Neither  the  failure 
to  give  notice  of  the  principal 's  default, 
nor  the  fact  that  he  was  insolvent  and 
a  non-resident  when  the  suit  was  com- 
menced, was  in  itself  sufficient  to  dis- 
charge the  guarantors.  In  order  that 
they  may  be  exonerated,  it  must  ap- 
pear by  proper  averment  and  proof  that 
the  failure  to  give  notice  had  resulted 
111  injury  to  the  appellees.  ...  In 
wder  to  make  it  appear  that  they  have 
wen  injured,  they  must  aver  and  prove 
mat  their  principal  was  solvent  at  the 


time  of  or  since  the  default,  £tnd  that 
he  has  since  become  insolvent  or  a 
non-resident,  without  property  subject 
to  execution  within  the  state."  See 
Ward  v.  Wilson,  100  Ind.  52,  50  Am. 
Bep.  763. 

In  the  justices'  court  by  statute  the 
rule  is  otherwise.  Snyder  v.  Click,  112 
Ind.  293,  208,  13  N.  E.  581. 

5.  See  supra,  II,  D,  1,  b,  (HI),  (B), 
(3). 

A  plea  of  non  est  factum  is  not  suffi- 
cient to  require  proof  of  a.  demand  upon 
the  principal  and  notice  of  his  default 
to  the  guarantor.  Mann  v.  Eckford,  15 
Wend.   (N.  Y.)   502. 

6.  Berry  v.  Kenney,  5  B.  Mon.  (Ky.) 
120. 

7.  See  7  Standard  Peoc.  69  (n.  98), 
92  (n.  35);  2  Standard  Proc.  38,  41; 
and  also  Johnson  -v.  Bailey,  79  Tex. 
516,  15  S.  W.  499. 

A  plea  to  a  declaration  on  a  guar- 
anty to  pay  for  such  goods  as  a  third 
person  might  purchase,  alleging  that 
after  default  on  the  part  of  such  third 
person  to  pay  for  the  goods,  the  guar- 
antee closed  and  settled  the  account 
with  such  person  by  taking  his  notes 
and  extending  the  time  of  payment  for 
the  goods  without  the  consent  of  the 
guarantor,  presents  a  good  defense,  if 
true.  Frank  v.  Williams,  36  Pla.  136, 
18  So.  351. 

That  the  creditor  extended  the  time 
given  the  principal  on  the  debt,  with- 
out the  consent  of  the  guarantor,  must 
be  specially  pleaded.  Bishop  v.  Hart, 
114  Iowa  96,-86  N.  W.  218.  And  where 
the  answer  alleged  an  agreement  to  ex- 
tend, but  failed  to  allege  the  definite 
time  of  extension  (Sample  v.  Martin,  46 
Ind.  226)  and  that  the  time  was  ex- 
tended for  a  valuable  consideration 
(Sample  v.  Martin,  supra;  Keokuk  Palls 
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alleges  the  contract  and  its  breach,  a  plea  of  general  performance  will 
not  be  allowed.8 

3.  Joinder  of  Causes  of  Action.9  —  Though  under  statutes  in  some 
states,  the  guarantor  'and  principal  may  be  joined  in  the  same  action 
as  parties  defendant,10  it  is  held  that,  the  contract  of  the  principal 
and  the  guarantor  being  different,  and  furnishing  different  causes  of 
action  against  each,  cannot  be  united  in  one  count.11  Although  a 
statute  permits  one  action  to  be  maintained  on  several  contracts  of 
guaranty  contained  in  a  single  instrument,  such  contracts  must  be 
declared  on  in  different  counts.12 

E.  Trial.  —  1.  Variance.  —  While  an  immaterial  variance  between 
the  allegations  of  the  complaint  and  the  proof,  in  an  act  on  a  con- 
tract of  guaranty,  is  not  fatal,13  the  rule  that  the  allegations  and  proof 


Imp.  Co.  v.  Kingsland,  etc.,  Mfg.  Co., 
5  Okla.  32,  47  Pac.  484)  it  was  held 
that  the  defense  was  not  sufficiently 
pleaded. 

8.  Commercial,  etc.,  Bank  v.  Mc- 
Cormick,  97  Md.  703,  710,  55  Atl.  439. 
See  generally,  the  title  "Perform- 
ance. ' ' 

"Issue  cannot  be  taken  on  a  plea 
of  general  performance  and  the  plain- 
tiff if  driven  to  reply,  would  be  obliged 
to  repeat  his  declaration."  Commer- 
cial, etc.,  Bank  v.  McGormick,  97  Md. 
703,  710,  55  Atl.  43». 

9.  See  the  title  "Joinder  of  Ac- 
tions." 

10.  See  supra,  n,  C,  2. 

11.  Tucker  v.   Shiner,   24  Iowa  334. 

12.  Colt  v.  Learned,  118  Mass.  380 
(under  Gen.  St.,  c.  129,  §4). 

13.  Ala Lawson    v.    Townes,    etc., 

Co.,  2  Ala.  373.  Cal. — Union  Collection 
Co.  v.  Rogers,  18  Cal.  App.  205,  122 
Pac.  970.  Md. — Booth  v.  Irving  Nat. 
Exch.  Bank,  116  Md.  668,  82  Atl.  652. 
N.  Y.— Duffy  Co.  v.  Todebush,  139  JSI. 
Y.  Supp.  112.  Tex.— Young  v.  Bank  of 
Miami  (Tex.  Civ.  App.),  161  S.  W.  436; 
Phipps  v.  Willis,  11  Tex.  Civ.  App.  186, 
32  S.  W.  801. 

Illustrations  of  Immaterial  Variances. 
As  the  date  on  which  credit  was 
given  on  a  letter  of  credit  is  not  of  the 
essence  of  the  contract,  a  variance  be- 
tween the  proof  and  the  time  aa  laid 
in  the  declaration  is  immaterial.  Law- 
son  v.  Townes,  etc.  Co.,  2  Ala.  373. 

A  variance  as  to  certain  terms  of 
the  contract,  which  could  have  worked 
no  injury  to  the  defendant,  and  could 
not  have  misled  him  in  maintaining 
his  defense,  which  was  that  he  had 
not  signed  or  executed  any  guaranty 
at  all  of  the  debt  in  question,  is  imma- 
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terial.    Union  Collection  Co.  v.  Rogers, 
IS  Cal.  App.  205,  122  Pac.  970. 

Where  the  exhibits  filed  with  the 
declaration  show  the  contract  of  guar- 
anty relied  upon,  a  misdescription  of 
this  contract  in  the  declaration  is  not 
such  as  to  prevent  recovery.  Booth  v. 
Irving  Nat.  Bank,  116  Md.  '668,  82  Atl. 
652. 

An  averment,  in  the  answer  of  a 
guarantor,  in  an  action  upon  his  guar- 
anty, that  he  was  discharged  from  li- 
ability upon  his  guaranty  by  payments 
made  by  the  principal  prior  to  a  cer- 
tain date,  is  supported  by  proof  show- 
ing payments  made  before  and  shortly 
after  such  date.  There  is  no  such  vari- 
ance as  will  be  fatal.  Phipps  v.  Willis, 
11  Tex.  Civ.  App.  186,  32  S.  W.  801. 

Proof  that  a  United  States  bond  was 
delivered  and  received  at  the  current 
rate  of  premium,  in  lieu  of  money,  is 
not  a  material  variance  from  an  al- 
legation of  the  payment  and  receipt  of 
a  certain  amount  of  money  on  the  note 
guaranteed.  Harris  v.  Wicks,  2&  Wis. 
198. 

Where  the  declaration  contained  a 
common  count.  Johnson  V.  Glover,  li) 
111.  App.  585;  Helios-Upton  Co.  0. 
Thomas,  96  App.  Div.  401,  89  N.  T. 
Supp.  222. 

Where  the  declaration  avers  a  guar- 
anty by  two  persons,  as  members  of  a 
firm,  but  the  proof  shows  one  of  such 
persons  not  to  have  been  a  member 
of  the  firm  at  the  time  of  the  guaranty,  , 
whereupon  the  suit  is  discontinued  as 
to  such  person,  ' '  the  variation  between 
the  pleading  and  the  proof  is  not  so 
material  as  to  justify  a  reversal.'- 
Helios-Upton  Co.  v.  Thomas,  96  App 
Div.  401,  89  N.  Y.  Supp.  222. 

A  variance  as  to  notice  of  acceptance 
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must  agree  is  applicable,14  and  allegations  which  are  essentially  de- 
scriptive of  the  contract  of  guaranty  must  be  proved  strictly.16  Any 
variance  between  the  allegations  and  proof  as  to  the  date  of  a  guar- 
anty,18 its  kind,17  or  the  consideration  for  the  same,18  is  fatal. 

2.    Questions  of  Law  and  Fact.  —  Such  questions  as  whether  the 
contract  entered  into  is  one  of  original  promise  or  of  guaranty  merely,19 


is  immaterial.  Oaks  v.  Weller,  16  Vt. 
63,  69. 

It  Beading  v.  Linington,  12  111. 
App.  491;  Scott  v.  Horn,  9  Pa.  407. 

Fraud  in  law,  in  the  obtaining  of  a 
contract  of  guaranty,  cannot  be  shown 
under  an  affidavit  of  defense,  setting 
up  merely  fraud  in  fact.  Satler  .Lum- 
ber Co.  v.  Exler,  239  Pa.  135,  8©  Atl. 
793. 

Where  a  contract,  the  performance  of 
which  is  guaranteed,  provides  for  notes 
at  four  months  without  interest,  to  be 
renewed,  if  desired,  for  sixty  days  at 
eight  per  cent.,  the  guarantor  is  not 
bound  for  notes  running  six  months, 
with  interest  for  four  months  at  seven 
per  cent.,  and  thereafter  at  eight,  nor 
for  six  months'  notes  with  interest  at 
eight  per  cent.,  after  four  months.  The 
variance  is  a  substantial  one.  Locke 
t.  McVean,  33  Mich.  473,  482. 

Under  an  averment  in  a  declaration 
that  the  plaintiffs  used  due  diligence,  if 
they  relied  upon  any  excuse  for  failing 
to  use  due  diligence,  sueh  waiver  could 
not  be  shown  under  the  pleadings. 
Clark  v.  Kellogg,  96  Mich.  171,  55  JN. 
W.  667. 

Must  be  pointed  out  on  the  trial, 
otherwise  it  cannot  be  urged  on  ap- 
peal. Watson's  Exr.  v.  McLaren,  19 
Wend.  (N.  Y.)  557. 

May  Be  Cured  By  Verdict.— Sage  v. 
Wilcox,  6  Conn.  81,  95. 

15.  Beading  v.  Linington,  12  111. 
App.  491;  Stone  v.  White,  8  Gray 
(Mass.)  589.  (variance  between  allega- 
tions and  proof  of  consideration  fatal). 

Such  allegations  go  to  the  identity 
of  the  contract.  Of  these  are  names, 
amounts,  duration,  and  the  like.  They 
must  be  proved  as  set  forth,  or  the 
variance  will  be  fatal.  Reading  v.  Lin- 
mgton,  12  111.  App.  491. 

,, 16,  Where  a  guaranty  is  described  in 
we  declaration  as  being  of  a  certain 
™e,  and  the  proof  shows  a  guaranty 
on  the  obligation  guaranteed,  which  is 
not  dated,  the  proof  does  not  conform 
w  me  declaration  and  is  inadmissible 


to  prove  the  contract  of  guaranty.  Phil- 
lips v.  Smoot,  1  Mackey  (D.  C.)  478. 

17.  Where  an  agreement  in  writing 
was  made,  by  a  third  person,  on  the 
back  of  a  promissory  note  then  due, 
in  these  words,  "I  hereby  guaranty 
the  payment  of  the  within  note,  one 
year  from  this  date,  whether  a  suit  is 
brought  against  the  signer,  or  not,"  it 
was  held,  that  this  was  a  conditional 
engagement,  and  did  not  support  an 
allegation  of  an  absolute  promise  to  pay 
the  money  at  the  end  of  a  year.  .Sage 
v.  Wilcox,  6  Conn.  81. 

Where  in  an  action  upon  a  writing, 
purporting  on  its  face  to  be  an  uncon- 
ditional guaranty,  but  which  did  not 
express  the  consideration  upon  Which 
it  was  executed,  the  averments  of  the 
petition  as  to  the  consideration  showed 
that  the  contract  was  conditional,  it 
was  neverthelss  held  that  there  was  no 
variance  between  the  contract  con- 
tained in  the  writing  and  that  set  forth 
in  the  petition.  Steadiman  v.  Guthrie, 
4  Mete.  (Ky.)  147. 

Guaranty  of  Sealed  Instrument. 
Where  the  plaintiff  declares  on  a  guar- 
anty of  a  sealed  instrument,  the  seal 
must  be  proved,  or  there  will  be  a  vari- 
ance.    S'cott  v.  Horn,  9  Pa.  407. 

18.  Wheelwright  v.  Moore,  1  N.  Y. 
Super.  Ot.  201. 

But  where  the  plaintiff,  in  declar- 
ing on  a  promise  of  defendant  to  pay 
the  debt  of  another,  alleged  a  particu- 
lar consideration,  but  the  written  prom- 
ise of  defendant,  adduced  in  evidence, 
contained  no  mention  of  the  consider- 
ation, it  was,  nevertheless,  held  that 
there  was  no  variance  between  the  al- 
legations and  the  proof,  since  the  writ- 
ten promise  was  properly  in  evidence, 
and  the  consideration  might  be  proved 
by  evidence  aliunde.  Colgin  v.  Henley, 
6  Leigh  (Va.)   85. 

19.  Cal. — Harris  v.  Frank,  81  CaL 
280,  286,  22  Pac.  856.  Md.— Elder  v. 
Warfleld,  7  Harr.  &  J.  391,  398.  N.  Y. 
Hauck  v.  -Craighead,  8  Hun  237.  Tex. 
Hueske  v.  Broussard,  56  Tex.  201. 

Thus,   a  proper   construction   of   the 
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the  time  of  entering  into  same,20  the  want  of  consideration  to  support 
the  guaranty,21  as  well  as  whether  false  representations  were  the  in- 
ducement for  entering  into  the  guaranty,22  and  whether  a  guaranty 
was  so  delivered  as  to  create  a  liability  on  the  part  of  the  guarantor28 
are  matters  for  the  jury  where  dependent  upon  extrinsic  facts;  but  if 
the  evidence  is  merely  documentary,2*  or  is  dependent  up.on  the  un- 
disputed facts,  the  question  whether  a  contract  of  guaranty  was  entered 
into  is  a  question  of  law  for  the  court.25  "Whether  notice  of  acceptance 
of  a  guaranty  has  been  given  is  usually  one  of  fact  to  be  determined 
by  the  jury  upon  consideration  of  the  relative  situation  of  the  parties 


contract  would  >be  a  question  for  the 
jury  'when  the  terms  of  several  prom 
ises  in  writing  relied  upon  by  the  plain- 
tiffs were  such  as  to  allow  of  a  liabil- 
ity on  the  part  of  defendants  as  either 
collateral  or  original  undertakings  on 
their  parts,  according  as  the  facts 
which  attended  and  formed  a  part  of 
the  contract  would  show  them  to  be 
the  one  or  the  other;  whether  the  oblig- 
ation was  that  of  guarantors,  or  an 
absolute  contract  by  them  to  pay  the 
money  absolutely,  and  independently  of 
any  liability  of  other  persons.  Hueske 
v.  Broussard  &  Co.,  55  Tex.  201. 

The  evidence  of  a  promise  to  pay  the 
debt  of  another  must  be  clear,  explicit, 
and  certain;  but  whether  it  be  so,  or 
not,  is  a  question  of  fact  for  the  jury. 
Kun's  Bxr.  v.  Young,  34  Pa.  60. 

Where  the  evidence  tends  to  show  a 
promise  by  way  of  guaranty,  to  make 
good  the  obligation  of  others,  it  is 
error  to  submit  the  case  to  the  jury 
as  one  of  an  absolute  and  original 
promise  to  pay.  Hall  v.  Woodin  36 
Mich.  67. 

Whether  a  guaranty  is  absolute  or 
special  is  a  question  of  fact.  Donovan 
v.  Griswold,   37  111.  App.  616. 

20.  Klosterman  v.  United  Elec.  Co., 
101  Md.  29,  60  Atl.  251;  Biekford  v. 
Gibbs,  8  Oush.  (Mass.)  154. 

21.  Kansas  Mfg.  Co.  v.  Liumry,  256 
Neb.  123,  54  N.  W.  123. 

But  where  action  was  brought  upon 
a  written  guaranty  executed  by  the 
defendant  in  the  following  words: 
"...  For  value  received,  I  hereby 
guaranty  the  payment  to  ...  of  all 
debts  and  liabilities  to  it,  now  and 
hereafter,  of  Peter  Hood  and  Son,  and 
Peter  Hood,  of  every  name  and  nat- 
ure, .  .  .,"  and  it  was  defended  that 
the  guaranty  was  executed  without  con- 
sideration, but  the  only  evidence  upon 
this  point  was  to  the  effect  that  the 
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firm  of  P.  Hood  &  Son  did  not  have 
discounted  at  the  bank  of  which  the 
plaintiff  was  the  receiver  any  notes 
on  the  date  of  the  guaranty,  nor  re- 
ceive any  money  or  note  from  the  bank 
on  that  day,  such  evidence  being  in- 
sufficient to  overcome  the  prima  facie  , 
evidence  of  consideration,  it  was  held 
that  there  was  no  question  of  fact  for 
the  jury.  Hayes  v.  Hood,  10  N.  Y. 
Supp.  265. 

22.  Shores-Mueller  Co.  V.  Louning 
(la.),  140  N.  W.  197.  Satler  Lumber 
Co.  v.  Exler,  239  Pa.  135,  86  Atl.  793. 

23.  Spier  v.  McNaught,  121  App. 
Div.  330,  105  N.  Y.  Supp.  1060. 

Where  it  was  contended  that  at  the 
time  the  guaranty  was  delivered,  it 
was  mutually  understood  between  the 
parties  that  it  was  not  to  become  ef- 
fective and  binding  until  the  signa- 
ture of  another  party  had  been  obtain- 
ed, and  the  evidence  was  conflicting 
thereon,  it  was  for  the  jury  to  say 
whether  the  parties  intended  that  the 
guaranty  should  be  effective  from  the 
time  of  delivery.  First  Nat.  Bank  0. 
Wunderlich,  145  Wis.  193,  130  N.  W. 
98,  wherein  the  eourt  said:  "The  bind- 
ing effect  of  this  contract  under  the 
facts  shown,  was  a  question  to  be  tried 
out  before  the  jury  on  the  evidence  ad- 
duced. ' ' 

24.  Ferris  V.  Walsh,  5  Har.  &  J. 
(Md.)   306. 

25.  Ferris  v.  Walsh,  5  Har.  &  J. 
(Md.)  306;  Gallagher  v.  White,  31  Barb. 
(N.  Y.)  92. 

Reasonable  Time. — Whether  the  time 
during  which  a  continuing  guaranty 
has  run  is  or  is  not  a  reasonable  one, 
is  a  question  of  law  for  the  court 
where  there  is  a  total  lack  of  circum- 
stances from  which  to  determine 
whether  or  not  plaintiff  attempted  for 
an  unreasonable  length  of  time  to  give 
credit  on  the  faith  of  the  guaranty,  ex- 
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and  all  the  attending  circumstances,26  as  are  the  questions  whether  the 
creditor  relied  upon  the  guaranty  in  giving  credit,27  to  whom  the 
credit  was  given,28  or  whether  an  unreasonable  amount  of  credit  was 
extended  thereon.29 

Interpretation  of  Contract  of  Guaranty.  —  In  accordance  with  the  gen- 
eral rule,30  it  is  the  duty  of  the  court  to  interpret  a  contract  of  guar- 
anty, the  language  of  which  is  not  ambiguous  or  indefinite.31  And, 
though  it  has  been  held  that,  admitting  extrinsic  evidence  to  ascertain 
the  true  import  of  an  agreement  of  guaranty,  its  construction  is  still 
matter  of  law  for  the  court,32  ordinarily,  if  the  construction  depends 
upon  proof  of  other  and  extrinsic  facts,  then  these  questions  of  fact 
should  be  submitted  to  the  jury,33  under  proper  instructions  from 
the  court.34 

Notice  of  Non-Performance  on  Part  of  Principal.  —  Whether  the  notice 
to  the  guarantor  of  the  principal  debtor's  non-payment  was  reasonable 
or  not,  is  usually  a  question  for  the  jury,35  upon  proper  instructions 
from  the  court.36 

Due  Diligence  Upon  Part  of  the  Principal.  —  Ordinarily  the  question  of 
due  diligence  upon  the  creditor's  part  in  proceeding  against  the'" 
principal  debtor  prior  to  suing  the  guarantor,  is  under  the  circum- 
stances of  each  case,  a  question  of  fact  for  the  jury,37    or   a   mixed 


cept  the  fact  that  Tie  so  continued  for 
about  a  year  after  the  guaranty  was 
given.  Lehigh  Coal,  etc.,  Co.  v.  Scal- 
len,  61  Minn.  63,  63  N.  W.  245.  But 
this  question  is  usually  one  of  fact. 
Straight  v.  Wight,  60  Minn.  515,  63 
N.  W.  105.  See  also  Lowry  v.  Adams, 
22  Vt.  160. 

26.  Mo. — Hasselman  p.  Japanese 
Dev.  Co..  2  Ind.  App.  180,  191,  27  N.  Jfl. 
318,  28  N.  E.  207;  Central  Sav.  Bank 
v.  Shine,  48  Mo.  456,  8  Am.  Eep.  112. 
S.  D.— Smith  &  Co.  v.  Kimble,  139  JM. 
W.  348.  Vt— Lowry  v.  Adams.  22  Vt. 
160. 

But  see  Craft  v.  Isham,  13  Conn.  28, 
41,  holding  it  a  question  of  law  where 
a  delay  of  two  and  one-half  years  ex- 
isted in  giving  notice  as  shown  by  the 
uncontradicted  evidence. 

27.  Billingsley  v.  Dempewolf,  11 
Ind.  414;  Currie  Fertilizer  Co.  v.  By- 
field,  9  Ind.  App.  180,  34  N.  E.  451,  36 
N.  E.  438;  Lazear  v.  Nat.  Union  Bank, 
52  Md.  78,  125,  36  Am.  Eep.  355. 

28.  Elder  v.  "Warfield,   7  Har. 
(Md.)  391,  399. 

29.  Lehigh  Coal,   etc.,  'Co.  v. 
»n,  61  Minn.  63,  63  N.  W.  245. 

30.  As  to  the  province  of  the  court 
and  jury  generally,  in  the  interpreta- 
tion of  instruments,  see  the  titles 
"Trial;"  "Written  Instruments." 


J. 


31.  Manhattan  Boiling  Mill  v.  Del- 
Ion,  113  N.  Y.  Supp.  571. 

It  is  only  where  the  terms  of  a  con- 
tract are  indefinite  or  the  language 
ambiguous  that  the  question  of  mean- 
ing becomes  one  for  the  jury.  Man- 
hattan Rolling  Mill  v.  Dellon,  113  JN. 
Y.   Supp.   571. 

Where  the  contract  of  guaranty 
makes  special  reference  to  another  con- 
tract, w'hich  became  a  binding  agree- 
ment between  the  parties  to  it,  the  two 
contracts  must  be  taken  and  construed 
together,  and  the  construction  of  the 
entire  contract  was  a  question  of  law 
for  the  court.  Bogardus  V.  Phoenix 
Mfg.  Co.,  120  HI.  App.  46. 

32.  Bell  v.  Bruen,  1  How.  (U.  8.) 
169,  11  L.  ed.  89-;  Perlman  v.  Ehrlich, 
119  N.  Y.  Supp.  663. 

33.  Coquillard  v.  Hovey,  33  Neb. 
622,  37  N.  W.  479,  8  Am.  St,  Eep.  134; 
McClanathan  v.  Priedel,  85  Hun  175, 
32  N.  Y.  Supp.  588. 

34.  Coquillard  v.  Hovey,  23  jNeb. 
622,  37  N.  W.  479,  8  Am.  St.  Eep.  134. 

35.  Ind. — Jackson  v.  Yandes,  7 
Blackf.  526.  Minn.-^Straight  v.  Wight, 
60  Minn.  515,  63  N.  W.  105.  Va.— Wads- 
worth  v.  Allen,  S  Gratt.  174,  56  Am. 
Dec.  137. 

36.  Wadsworth  v.  Allen,  8  Gratt. 
(Va.)  174,  56  Am.  Dec.  137. 

37.  Tissue  V.  Hanna,  15S  Pa.  384,  27 
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question  of  law  and  fact  to  be  passed  upon  by  the  jury  under  the 
instructions  of  the  court.38  And  if  the  undisputed  evidence  shows  a 
state  of  facts  from  which  but  one  inference  could  properly  and  justly 
be  drawn  by  any  fair  and  intelligent  men,  the  question  of  due  diligence 
is  one  of  law  only;39  but  if  the  resultant  fact  to  be  found  from  all 
the  evidence,  uncontradicted  though  it  be,  is  of  so  doubtful  a  nature 
that  different  and  equally  intelligent  and  unbiased  men  might  fairly 
differ  in  opinion  as  to  its  character,  then  the  jury  upon  proper  in- 
structions from  the  court  should  examine  the  evidence  and  find  the  fact 
which  is  properly  to  be  inferred  therefrom.40 

Matters  Operating  To  Discharge  or  Release  Guarantor.  —  The  evidence 
being  conflicting,  whether  or  not  the  circumstances  connected  with  the 
execution  of  an  instrument  operates  as  a  release  of  the  guarantor,  is 
a  question  for  the  jury,41  as  are  those  of,  whether  or  not  an  instru- 


Atl.  1104;  Woods  v.  Sherman,  71  Pa. 
100;  Kramph's  Exr.  v.  Hatz's  Exr., 
52  Pa.  525;  Brown  v.  Brooks,  25  Pa. 
210;  Rudy  v.  Wolf,  16  'Serg.  &  R.  79; 
Brainard  v.  Martin,  36  Vt.  614. 

"What  constitutes  proper  diligence, 
Where  a  bona  fide  effort  has  been  made 
to  collect,  seems  to  depend  upon  the 
facts  and  circumstances  of  each  par- 
ticular case."  Mains  v.  Haight,  14 
Barb.  (N.  Y.)  76. 

If  the  question  whether  due  dili- 
gence has  been  used  by  the  creditor 
against  the  principal,  depends  upon 
whether  the  debtor  had  any  personal 
estate,  the  existence  of  the  fact  is  for 
the  jury,  its  legal  effect  is  to  be  deter- 
mined by  the  court.  Brown  v.  Brooks, 
25  Pa.  210. 

In  Tissue  v.  Hanna,  158  Pa.  384,  390, 
27  Atl.  1104,  t'he  court  after  stating 
that  due  diligence  is  ordinarily  a  ques- 
tion for  the  jury  says,  ' '  We  can  readily 
understand  that  there  may  be  cases,  in 
Which,  upon  the  undisputed  testimony, 
the  want  of  diligence  is  so  palpable  and 
so  gross  that  it  may  be  the  duty  of  the 
court  to  give  a  binding  instruction  to 
the  jury  upon  its  effect." 

Excuse  For  Apparent  Laches, — Day 
v.  Elmore,  4  Wis.  190. 

Delay  in  Determining  Proper  Legal 
Proceedings.^Salt  Springs  Nat.  Bank 
v.  Sloan,  135  N.  Y.  371,  3'79,  33  N.  E. 
231. 

38.  Dillman  v.  Nadelhoffer,  160  111. 
121,  128,  43  N.  E.  378;  Day  v.  Elmore, 
4  Wis.  19Q 

In  Brown  i>.  Brooks,  25  Pa.  210,  it 
was  held  that  where  the  question  of  dili- 
gence depended  upon  the  existence  of 
personal  estate,  such  fact  was  properly 
submitted  to  the  jury,  while  its  legal 
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effect  was  properly  determined  by  the 
court. 

Guarantor  of  Collection  of  Note. 
The  question  of  due  diligence  in  the 
prosecution  of  a  suit  against  the  maker 
of  a  note,  in  order  to  charge  the  guar- 
antor of  the  collection  thereof  with  li- 
ability, is  held  in  Illinois  to  be  a  mixed 
question  of  law  and  fact,  which  should 
be  submitted  to  the  jury  under  propei- 
instructions  from  the  court.  Dillman 
v.  Nadelhoffer,  160  111.  121,  128,  43  N. 
E.  378. 

39.  Salt  Springs  Nat.  Bank  v.  Sloan, 
135  N.  Y.  371,  382,  32  N.  E.  231,  rever- 
sing 15  N.  Y.  Supp.  306;  Jackson  V. 
Decker,  43  N.  Y.  Supp.  957;  Burt  v. 
Horner,  5  Barb.  (N.  Y.)  501. 

Where  there  is  no  dispute  about  the 
situation  and  circumstances  of  the 
parties,  and  no  question-  as  to  the  steps 
which  have  been  taken  or  omitted  by 
the  guarantee,  against  the  principal 
debtor,  the  question  of  due  diligence  is 
one  of  law.  Burt  v.  Horner,  5  Barb. 
(N.  Y.)   501. 

What  amounts  to  due  diligence,  is  a 
question  for  the  court  to  decide  in  each 
case,  upon  the  facts  found  or  admitted. 
Jones  v.  Ashford,  79  N.  C.  172.  Bee 
Battle  v.  Little,  12  N.  C.  381. 

In  Graham  v.  Bradley,  5  Humph. 
(Tenn.)  476,  the  court  held  that  what 
is  reasonable  diligence  in  prosecuting 
the  suit  for  collection  of  the  note  is  a 
question  for  the  court. 

40.  Salt  Springs  Nat.  Bank  v.  Sloan, 
135  N.  Y.  371,  383,  32  N.  E.  231,  rever- 
sing 15  N.  Y.  Supp.  306;  Mead  v.  Park- 
er, 111  N.  Y.  259,  18  N.  E.  727. 

41.  Duquesne  Nat.  Bank  v.  Williams, 
155  Pa.  48,  25-  Atl.  742. 
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ment  has  been  substituted  for  that  originally  guaranteed,42  whether  or 
not  the  consent  of  the  guarantor  was  obtained  to  such  substitution.13 
Such  questions  as  the  alteration  of  the  guaranty  after  its  execution,4* 
fraudulent  representations  in  the  giving  of  the  obligations  guar- 
anteed,45 the  giving  of  written  notice  of  revocation  of  a  continuing 
guaranty,46  and  whether  the  time  for  performance  of  the  original 
contract  was  extended  by  the  parties  without  the  knowledge  or  consent 
of  the  guarantor,47  as  well  as  whether  or  not  payments  made  by-  the 
guarantee  were  applied  upon  the  debts  guaranteed,  are  for  the  jury 
upon  conflicting  evidence.48  But  whether  there  was  such  a  change  in 
the  original  contract  guaranteed  as  would  operate  to  release  the  guar- 
antor, there  being  no  question  as  to  the  facts,  is  a  matter  of  law.49 

3.    Findings  and  Judgment.  —  a.    Findings.50 

b.  Judgment.  —  (I.)  In  General.  —  Though  a  statute  permits  the 
joinder  of  a  guarantor  and  principal  in  the  same  action,  a  several 
judgment  may  be  entered  against  the  principal;61  and  it  is  immaterial 
that  several  and  separate  judgments  have  previously  been  entered 
against  the  guarantors.52 

(II.)  Judgment  as  Bar.  — A  judgment  against  one  or  more  joint 
guarantors  bars  an  action  against  the  others,53  since  when  the  contract 
is  joint,  rather  than  joint  and  several,  the  entire  cause  of  action  is 
merged  in  the  judgment.54  However,  the  recovery  of  a  judgment 
against  the  principal  upon  the  contract  guaranteed,  is  no  bar  to  an 
action  against  him  and  another,  on  a  contract  of  guaranty,  executed 
by  both  of  them  jointly.55  A  judgment  for  the  defendant  in  an  action 
by  the  creditor  on  a  debt  assigned  to  him,  of  which  action  the  guarantor 


42.  Polk  Printing  Co.  v.  Smedley, 
155  Mich.  242,  249,  118  N.  W.  981; 
Spier  v.  McNaught,  121  App.  Div.  330, 
105  N.  Y.  Supp.  1060. 

43.  Wickham  v.  Terhune,  8  N.  Y. 
Supp.  170. 

44.  Lamb  v.  Briggs,  22  Neb.  138,  34 
N.  W.  217. 

45.  Foote  v.  Leary,  93  N.  Y.  Supp. 
169. 

46.  Nichols  v.  Bauman,  6  Mise.  219, 
26  N.  Y.  Supp.  539. 

47.  Helios-Upton  Co.  v.  Thomas,  96 
App.  Div.  401,  89  N.  Y.  Supp.  222. 

48.  Bishop  v.  Hart,  114  Iowa  96, 
86  N.  W.  218. 

49.  Farrar  v.  Kramer,  5  Mo.  App. 
167. 

Though  it  is  contended  that  there  is  a 
change  in  the  original  contract  guar- 
anteed, no  evidence  upon  the  question 
being  presented,  a  court  does  not  err 
in  directing  the  jury  that  there  is  no 
such  issue  before  them.  Johnson  v. 
Bailey,  79  Tex.  516,  15  S.  W.  499. 

50.  Findings. — In  a  suit  on  a  guar- 
anty of  collection,  a  finding  that  shows 
an  apparent   exhaustion   of   legal   rem- 


edies, but  does  not  describe  or  iden- 
tify the  note  or  show  that  the  plaintiff 
is  still  the  holder,  amounts  to  a  mis- 
trial.    Gray  v.  Pike,  38  Mich.  650. 

51.  First  Nat.  Bank  of  Wabasha  v. 
Burkhardt,  71  Minn.  185,  73  N.  W.  858. 

In  Texas,  it  is  required  that  judg- 
ment be  given  in  an  action  on  an  oblig- 
ation, against  both  the  principal  obligor 
and  persons  secondarily  liable  thereon, 
and  it  is  also  provided  that,  the  court 
may  render  judgment  over  against  the 
principal.  Bev.  Stats.  18© 5,  Arts.  2904, 
3815.  Accordingly  in  an  action  against 
a  guarantor  and  his  principal,  though 
the  guarantor  enter  no  pleading  in  his 
behalf,  the  court  may  render  judgment 
over  against  the  principal,  in  his  favor. 
Slaughter  v.  Moore,  17  Tex.  Civ.  App. 
233,  42  S.  W.  372. 

52.  First  Nat.  Bank  of  "Wabasha  v. 
Burkhardt,  71  Minn.  185,  73  N.  W. 
858. 

53.  Brady  v.  Beynolds,  13  Gal.  31. 

54.  BTady  v.  Beynolds,  13  Gal.  31. 

55.  While  v.  Smith,  33  Pa.  186,  75 
Am.  Dec.  589. 
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had  notice,  concludes  him  in  an  action  on  the  guaranty  ;56  and  without 
such  notice,  it  is  prima  facie  evidence  that  nothing  was  due.57  On 
the  other  hand,  however,  a  guarantor  is  not  concluded  by  a  judgment 
rendered  in  favor  of  the  principal,  in  an  action  between  the  guarantee 
and  the  former,58  though  a  judgment  against  the  principal,  if  fairly 
obtained,  and  especially,  if  obtained  on  notice  to  the  guarantor,  is 
admissible  in  evidence  against  the  latter,  in  an  action  on  the  guaranty,89 
as  is  a  judgment  for  the  principal,  where  the  guaranty  is  of  the  col- 
lection of  a  judgment  upon  the  prosecution  of  the  debtor  to  in- 
solvency.60 

IH.  REMEDIES  ON  PART  OP  GUARANTOR.  —  A.  Against 
Principal.  —  1.  Generally.  —  A  guarantor,  who  discharges  the  obliga- 
tion or  debt  guaranteed,  upon  the  default  of  his  principal,  may  re- 
cover in  a  proper  action  against  the  principal  any  money  so  paid.61 


56.  Ayres  v.  Findley,  1  Pa.  501. 

57.  Ayres  v.  Findley,  1  Pa.  501. 

58.  Rroadus  v.  Russell,  160  Ala.  353, 
359,  49  So.  327;  Grommes  v.  St.  Paul 
Trust  Co.,  147  111.  634,  35  N.  E,  820, 
37  Am.  St.  Eep.  248;  Eaton  v.  Harth,  45 
711.  App.  365. 

See  also  the  following  cases:  U.  S. 
Osborne  v.  Smith,  18  Fed.  126.  N.  T. 
Backus  v.  Shipherd,  11  Wend.  629.  Pa. 
Woods  v.  Sherman,  71  Pa.  100;  White  v. 
Smith,  33  Pa.  186,  7-5.  Am.  Dec.  589; 
Brown  v.  Brooks,  25  Pa.  210. 

In  an  action  upon  a  letter  of  guar- 
anty, the  record  of  a  judgment  con- 
fessed by  the  principal  was  held  to  be 
admissible  in  evidence,  inter  alia,  to 
charge  the  guarantor.  Drummond  v. 
Prestman,  12  Wheat.  (U.  S.)  615,  G  L. 
ed.  712. 

Prima  Facie  Evidence  Only. — In  an 
action  upon  a  guaranty  of  a  note,  a 
judgment  and  execution  against  the 
makers  are  prima  facie  evidence  of  an 
attempt  to  collect  the  money  of  the 
principal  debtors  by  due  course  of  law. 
Backus  v.  Shipherd,  11  Wend.  (N.  Y.) 
629. 

In  an  action  upon  a  guaranty,  where 
a  judgment  was  recovered  against  the 
principal  debtor,  and  an  execution  is- 
sued and  returned  "nulla  bona,"  the 
proceedings  are  prima  fade  evidence 
of  the  insolvency  of  such  principal 
(Brown  v.  Brooks,  25  Pa.  210.  Contra, 
Eddings  v.  Glascock,  1  Nott.  &  M.  [S. 
C|  295)  and  of  the  exercise  of  due 
diligence  on  the  part  of  the  guarantee 
(Woods  v.  Sherman,  71  Pa.  100). 

59.  V.  S.— Clark's  Exr.  v.  Carring- 
ton,  7  Cranch  (U.  S.)  308,  3  L.  ed.  354. 
HI. — Grommes  v.   St.   Paul   Trust   Co., 
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147  HI.  634,  35  N.  E.  820,  37  Am.  St. 
Bep.  248.  Bliss. — Robinson  v.  Lane,  14 
Smed.   &  M.  161. 

In  an  action  against  the  guarantor 
of  a  note,  the  record  of  the  judgment 
against  the  makers  is  competent  evi- 
dence of  the  fact  of  the  rendition  of 
such  judgment,  and  especially  is  this 
the  case,  if  notice  of  the  pendency  of 
the  suit  has  been  given  to  the  guar- 
antor. Robinson  v.  Lane,  14  Smed.  & 
M.  (Miss.)  161. 

60.  Thus  where  W.  assigned  in  writ- 
ing to  C.  a  judgment  against  H,  con- 
taining this  condition,  "if  the  said 
C.  &  M.  shall  fail  in  collecting  said 
judgment,  after  prosecuting  said  H  to 
insolvency,  then  I  agree  to  be  respon- 
sible for  and  hereby  guarantee,"  a 
sum  named,  and  O  brought  a  suit  on 
the  judgment  in  the  name  of  W  for 
their  use,  and  H  set  up  the  defense  of 
payment,  upon  which  judgment  was 
rendered  in  his  favor,  in  an  action 
brought  upon  the  guaranty,  it  was  held 
that  the  record  of  the  above  proceed- 
ings was  competent  evidence  to  show 
that  the  effort  to  prosecute  H  failed. 
Woodward  v.  Moore,  13  Ohio  St.  136. 

61.  Kan.— Anthony  Inv.  Co.  ■».  Law, 
62  Kan.  193,  61  Pac.  745;  Teberg  v. 
Swenson,  32  Kan.  224,  4  Pac.  83.  Me. 
Todd  v.  Tobey,  29  Me.  219.  Mass. 
Beal  v.  Brown,  13  Allen  114.  Mich. 
Dye  V.  Mann,  10  Mich.  291.  Pa. 
Lowry  v.  Lumbermen's  Bank,  2  Watts 
&  S.  210. 

See  also  the  following  cases:  Conn. 
Hopson  v.  Aetna  Axle  &  Spring  Co.,  50 
Conn.  597.  Neb.— Lichty  0.  Moore,  38 
Neb.  069,  56  N.  W.  965.  N.  Y— Bon- 
ney  v.  Seely,  2  Wend.  481;  Hyde  ». 
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2.  Parties.  —  "While  if  the  obligation  of  the  guarantor  has  become 
absolute,  he  cannot  maintain  his  action  in  the  name  of  the  original 
creditor,62  if,  at  the  time  of  the  payment  and  assignment,  it  was  not 
meant  thereby  to  extinguish  the  debt,  the  guarantor  may  bring  his 
action  in  the  name  of  the  original  creditor.63 

Joinder  of  Coguarantora.  —  In  an  action  by  a  guarantor  against  his 
principal,  it  is  not  necessary  that  all  the  coguarantors  should  be 
joined.64  On  the  other  hand,  where  they  are  so  joined,  the  fact  that 
the  payment  was  made  by  a  part  of  them  only,  makes  no  difference.05 

3.  Pleading.  —  The  declaration  or  complaint  in  an  action  by  a 
guarantor  against  his  principal  for  advances  made  on  behalf  of  the 
latter  should  allege  payment  thereof,68  and  that  such  payments  were 
made  after  his  liability  had  accrued.67 

B.  Against  Coguarantors.  —  Contribution.  —The  same  rules  of 
contribution  govern  between  guarantors,  as  between  sureties  ;6S  that  is, 
a  guarantor  is  entitled  to  contribution  from  those  occupying  towards 
him  the  relation  of  coguarantors,69  in  an  action  based  upon  the  implied 


Equitable  Life  Assur.  Soc,  61  Misc. 
518,  116  N.  T.  Supp.  219.    ' 

Where  guarantors  were  bound  by 
their  written  guaranty  to  pay  the  debt 
of  their  principal,  and  when  they  paid 
the  same  they  took  a  written  assign- 
ment of  such  debt  from  the  creditor, 
this  gave  them  the  same  right  to  re- 
cover the  debt  from  the  principal, 
which  the  creditor  previously  had.  Te- 
berg  v.  Swenson,  32  Kan.  224,  4  Pac. 
83. 

A  guarantor  is  not  chargeable  by 
Bureties  on  the  same  paper  with  con- 
tribution; neither  can  he  claim  it  from 
them;  if  he  pays  the  debt  his  remedy 
is  against  the  principal.  Monson  v. 
Drakeley,  40  Conn.  552,  561,  16  Am. 
Bep.  74. 

Recovery  is  restricted  to  the  amount 
paid  by  the  guarantor  upon  the  liabil- 
ity guaranteed.  HI. — Coggeshall  v.  Bug- 
gies, 62  HI.  401.  N.  Y.— Bonney  v. 
Seely,  2  Wend.  481.  Va.— Kendrick  v. 
Forney,  22  Gratt.  748. 

62.  Brown  v.  Decatur,  4  Craneh  C. 
C.  477,  4  Fed.  Oas.  No.  2,001,  although 
at  the  time  of  payment,  he  took  an  as- 
signment of  the  debt  from  "the  cred- 
itor. 

63.  Brown  v.  Decatur,  4  Oranch  O. 
G  477,  4  Fed.  Gas.  No.  2,001. 

64.  Todd  v.  Tobey.  29  Me.  219. 
*5.    Dye  v.  Mann,  10  Mich.  291. 

66.    See  Dye  v.  Mann,  10  Mich.  291, 

But  it  is  not  necessary  to  set  forth 
the  particular  debts  paid.  Dye  v.  Mann, 
10  Mich.  291,  296. 


67.  See  Dye  v.  Mann,  10  Mich.  291, 
296. 

But  where  one  member  of  a  firm  cov- 
enanted with  the  other  to  pay  the 
debts  of  the  firm,  saving  the  other 
harmless  therefrom,  and  complainants 
guaranteed  the  performance  of  this 
covenant,  and  took  from  the  cove- 
nantor mortgage  security  to  pay  them 
all  sums  they  might  pay  or  cause  to  be 
paid,  arising  in  any  manner  from  the 
breach  thereof,  in  a  bill  to  foreclose 
the  mortgage,  an  averment  that  they 
had  paid  on  the  debts  of  the  firm  $1,000, 
as  they  were  obliged  to  do  by  the  terms 
and  legal  effect  "of  the  covenant  on 
account  of  the  default"  of  the  cove- 
nantor, was  held  a  sufficient  statement 
that  they  had  paid  after  their  liability 
accrued.  Dye  v.  Mann,  10  Mich.  291, 
296. 

68.  Golsen  v.  Brand,  75  HI.  148. 
See  the  titles  "Contribution;"  "Prin- 
cipal and  Surety." 

Where  two  persons  become  coguar- 
antors on  a  promissory  note,  and  one 
of  them  has  to  pay  the  same,  he  will 
be  entitled  to  eall  upon  the  other  for 
contribution.  Golsen  v.  Brand,  75  111. 
148. 

69.  Md. — Hooper  v.  Hooper,  81  Md. 
155,  31  Atl.  508,  48  Am.  St.  Eep.  496. 
N.  Y.— Hard  v.  Mingle,  206  N.  Y.  179, 
99  N.  E.  542,  42  L.  B.  A.  (N.  S.)  1131n. 
S.  C. — See  Gourdin  v.  Trenholm,  25  8. 
C.  362;  Knotts  v.  Butler,  10  Bich.  Eq. 
143.  Wis.— Faurot  v.  Gates,  86  Wis. 
569,  57  N.  W.  294. 

When    one    of   two    guarantors   pays 
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assumpsit  or  liability  between  the  guarantors,  growing  out  of  their 
relations  to  each  other.70 

Questions  of  Fact.  —  Though  the  question  of  due  diligence  on  the  part 
of  the  creditor  in  pursuing  the  principal  was  submitted  to  the  jury 
as  a  question  of  fact  in  an  action  between  the  creditor  and  one  of  sev- 
eral guarantors,  it  is  still  a  question  of  fact  for  the  jury  in  an  action 
between  the  coguarantors  where  the  defendant  guarantor  was  not  a 
party  to  the  original  suit  between  the  creditor  and  plaintiff  guarantor.71 
Upon  the  same  principal  the  question  as  to  whether  the  guarantors 
were  prejudiced  by  the  delay  is  properly  submitted  to  the  jury  in  an 
action  between  coguarantors,  where  defendant  guarantor  was  not  a 
party  to  the  suit  by  the  creditor  against  the  plaintiff  guarantor.72 


money  for  their  principal,  a  right  of  ac- 
tion accrues  to  him  against  his  co-guar- 
antor, for  his  proportion  of  the  money 
bo  paid,  from  the  time  of  payment, 
Without  demand  or  notice.  Wood  v. 
terry,  9  Iowa  470.  And  see  Hard  v. 
Mingle,  206  N.  Y.  179,  99  N.  E.  542,  42 
L.  E.  A.  (N.  S.)  113111. 

As  to  the  right  of  contribution  be- 
tween co-guarantors  upon  a  guaranty 
for  future  advances,  the  liability  of 
the  estate  of  a  co-guarantor  to  another 
having  paid  the  debt  guaranteed,  is 
not  released  by  the  failure  of  the  co- 
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guarantor  to  give  the  administrator  of 
Lis  deceased  co-guarantor  notice  of  his 
intestate's  obligation  and  his  right  to 
revoke  the  guaranty  upon  written  not- 
ice as  provided  in  the  guaranty.  Knotts 
v.  Butler,  10  Eich.  Eq.  (8.  C.)  143. 

70.  Faurot  v.  Gates,  S6  Wis.  569,  57 
N.  W.  294. 

71.  Kramph's  Exr.  v.  Hatz's  Exr., 
52  Pa.  525,  the  judgment  in  the  form- 
er action  is  not  conclusive. 

72.  Kramph's  Exr.  v.  Hatz's  Exr., 
52  Pa.  585. 
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As  to  pleadings  by  a  next  friend  or  guardian  ad  litem,  see  the  titles 
Infants;"  "Insane  Persons." 


SCOPE  OP  ARTICLE.  —  This  article  treats  of  the  representation  of 
persons  under  disabilities  in  legal  proceedings  affecting  their  rights  and 
liabilities,  by-  next  friends  and  guardians  ad  litem.  It  excludes  general 
matters  relating  to  guardian  and  ward,  infants,  insane  persons,  hus- 
band and  wife,  and  parent  and  child,  for  a  discussion  of  which  reference 
Mould  be  had  to  the  appropriate  titles. 

Vol.  X 


706 


GUARDIAN  AD  LITEM 


I.    NECESSITY  AND  PROPRIETY  OP  APPOINTMENT A. 

Geneeal  Rule  as  to  Infant  or  Incompetent  Dependants.  —  It  is 
a  rule  of  general  application,  that  infants  and  defendants  non  compos 
mentis  must  be  represented  by  a  guardian  ad  litem  duly  appointed  and 
answering  before  the  court  can  pass  upon  matters  affecting  them,1 


1.  U.  S.— New  York  Life  Ins.  Co. 
V.  Bangs,  103  U.  S.  435,  26  L.  ed.  580; 
O'Hara  v.  McConnell,  93  U.  S.  150,  23 
L.  ed.  840;  United  States  Bank  v. 
Eitchie,  8  Pet.  128,  8  L.  ed.  890;  Car- 
rington's  Heirs  v.  Brents,  1  McLean 
167,  5  Fed.  Cas.  No.  154.  Ala.— She- 
hane  v.  Caraway,  154  Ala.  391,  45  So. 
469;  Huddleston  v.  Perryman  &  Co., 
1501  Ala.  629,  43  So;  807  (insane); 
Woods  v.  Montevallo  C.  &  T.  Co.,  107 
Ala.  364,  18  So.  108;  Roach  v.  Hix,  57 
Ala.  576;  Rhett  v.  Mastin,  43  Ala.  86; 
Exrs.  of  Sankey  v.  Heirs  of  Sankey,  6 
Ala.  607.  Ark. — Williamson  v.  Grider, 
■97  Ark.  588,  135  S.  W.  361;  Nunn  v. 
Robertson,  80  Ark.  350,  97  S.  W.  293; 
PincMback  v.  Graves,  42  Ark.  222;  Wil- 
liams v.  Ewing  &  Panning,  31  Ark.  229; 
Hodges  v.  Prazier,  31  Ark.  58.  Cal. 
See  Cal.  Code  Civ.  Proc,  §372;  Estate 
of  Snowball,  156  Cal.  235,  104  Pac.  446. 
Fla. — McDermott  v.  Thompson,  29  Pla. 
299,  10  So.  584.  G-a.— Maryland  Casual- 
ty Co.  v.  Lanham,  124  Ga.  859,  53 
S.  E.  395;  Burnett  v.  Summerlin,  110 
Ga.  349,  35  S.  E,  655;  Kilpatrick  v. 
Strozier,  67  Ga.  247;  Hill  v.  Printup, 
48  Ga.  452;  Jack  v.  Davis,  29  Ga.  219; 
Nicholson  v.  Wilborn,  13  Ga.  467.  111. 
Thurston  v.  Tubbs,  250  111.  540,  95  N.  E. 
479,  1912  B  Ann.  Cas.  375;  Binns  v. 
La  Forge,  191  111.  598,  61  N.  E.  382; 
Phillips  v.  Phillips,  185  111.  629,  57  N. 
E.  796;  Kesler  v.  Penninger,  59  111.  134; 
Peak  v.  Shasted,  21  111.  137;  McDaniel 
<d.  Correll,  19  111.  226.  Ind.— De  La 
Hunt  v.  Holderbaugh,  58  Ind.  285;  Tim- 
mons  v.  Timmons,  3  Ind.  251;  Haugh  v. 
Canby,  8  Blackf.  301;  Glass  v.  Doe,  2 
Blackf.  293.  la.— State  v.  Stark,  149 
Iowa  749,  129  N.  W.  331,  1912  D  Ann. 
Cas.  362;  Rice  v.  Bolton,  126  Iowa  654, 
100  N.  W.  634,  102  N.  W.  509;  Wise 
v.  Schloesser,  111  Iowa  16,  82  N.  W. 
439.  Ky.— Wade  v.  Wade,  153  Ky.  618, 
156  S.  W.  138,  154  Ky.  24,  156  S.  W. 
873;  Covington  &  Lexington  R.  Co.  v. 
Bowler's  Heirs,  9  Bush  468;  Paul  v. 
Paul,  3  Bush  483;  Cook's  Heirs  ti.  Tot- 
ton's  Heirs,  6  Dana  108;  Banta's  Heirs 
V.  Calhoon,  2  A.  K.  Marsh.  166;  Young 
V,  Whitaker  &  Wilson,  1  A.  K.  Marsh. 
398.     Me.— King  v.  Robinson,   33   Me. 
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114.  Md. — Bush  v.  Linthicum,  59  Md. 
344;  Hunter  v.  Hatton,  4  Gill  115.  Mass. 
Welch  v.  Pox,  205  Mass.  113,  91  N.  E. 
145;  Johnson  v.  Waterhouse,  152  Mass. 
585,  26  N.  E.  234,  23  Am.  St.  Rep.  858, 
11  L.  R.  A.  440;  Swan  v.  Horton,  14 
Gray  179;  Crockett  v.  Drew,  5  Gray 
399;  Parker  v.  Lincoln,  12  Mass.  16; 
Knapp  v.  Crosby,  1  Mass.  479.  Mich. 
Prince  v.  Clark,  81  Mich.  167,  45  N.  W. 
663;  Bearinger  i>.  Pelton,  78  Mich.  109, 
43  N.  W.  1042.  Miss. — Lee  «.  Jenkins, 
30  Miss.  592.  Mo.— Scott  v.  Royston, 
223  Mo.  568,  123  S.  W.  454;  Wells  v. 
Wells,  144  Mo.  198,  45  S.  W.  1095; 
Cochran   v.   Thomas,   131   Mo.   258,   33 

5.  W.  6;  Lehew  v.  Brummell,  103  Mo. 
546,  15  S.  W.  765,  23  Am.  St.  Rep.  895, 
11  L.  R.  A.  828;  Gamache  v.  Prevost, 
71  Mo.  84.  Mont. — State  v.  District 
Court,  38  Mont.  166,  99  Pac.  291,  129 
Am.    St.    Rep.    636,    35   L.    E.   A.    (N. 

6.  1098;  Power  v.  Lenoir,  22 
Mont.  169,  56  Pac.  106.  Neb. 
Kuhn  v.  Kilmer,  16  Neb.  699,  21 
N.  W.  443,  insane.  N.  H.— Clarke  V. 
Gilmanton,  12  N.  H.  515.  N.  J.— Poulkes 
v.  Young,  21  N.  J.  L.  438;  Lang  v. 
Belloff,  53  N.  J.  Eq.  298,  31  Atl.  604; 
Pierson  v.  Hitchner,  25  N.  J.  Eq.  129. 
N.  M. — Dye  v.  Meece,  16  N.  M.  297, 
120  Pac.  306.  N.  Y. — Harvey  v.  Large, 
51  Barb.  222;  Camp  &  Ball  *.  Bennett, 
16  Wend.  48;  Kellett  v.  Rathbun,  4 
Paige  Oh.  102;  Gross  v.  Gross,  112 
N.  Y.  Supp.  790;  In  re  Cutting,  56  N. 
Y.  Supp.  945.  N.  C— Thorp  v.  Minor, 
109  N.  C.  152,  13  S.  E.  702;  Morris 
v.  Gentry,  89  N.  C.  248;  Isler  v.  Mur- 
phy, 71  N.  C.  436.  Ohio.— Heirs  of  St. 
Clair  v.  Smith,  3  Ohio  355.  Pa.— Swain 
v.  Fidelity  Ins.  Co.,  54  Pa.  455.  S.  0. 
Finley  v.  Robertson,  17  S.  C.  435;  Bu- 
low  v.  Witte,  3  S.  C.  308;  Haigler  v. 
Way,  2  Rich.  L.  324.  Tenn.— Kelley 
v.  Kelley,  15  Lea  194;  Steifel  v.  Clark, 
9  Baxt.  466.  Tex.— Wallis  v.  Stuart, 
92  Tex.  568,  50  S.  W.  567;  Bond  v. 
Dillard,  50  Tex.  302;  Pucket  v.  John- 
son, 45  Tex.  550;  Thomas  v.  Jones,  10 
Tex.  52;  Butner  v.  Norwood  (Tex.  Civ. 
App.),  81  S.  W.  78.  Utah.— Schuyler 
v.  Southern  Pac.  Co.,  37  Utah  581,  109 
Pac.  458.    Vt.— Fall  River  Foundry  Co. 
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whether  they  be  married  or  single.2  But  this  rule  does  not  apply, 
however,  where  the  infant  is  not  a  party  defendant,  as  in  in- 
solvency proceedings  against  a  partnership  of  which  the  infant  is  a 
member;3  nor  in  some  instances  where  he  is  a  joint  debtor;4  nor  where 
the  action  is  upon  an  express  contract  made  by  the  guardian  for  the 
benefit  of  the  ward;5  nor  where  the  infant's  disabilities  have  been  re- 
moved;6 nor  where  the  status  of  the  defendant  as  a  minor,  or  in- 
competent person  is  an  issue  to  be  determined  by  the  court  under  the 
pleadings  and  evidence  ;7  nor  where  the  infant  defendant  is  represented 
by  an  attorney  appointed  for  the  purpose  by  the  probate  court  ;s  nor 


v.  Doty,  42  Vt.  412;  Somers  v.  Rogers, 
26  Vt.  585;  Keeler  v.  Fassett,  21  Vt. 
539;  Starbird  v.  Moore,  21  Vt.  529. 
Va.— Turner  v.  Barraud,  102  Va.  324, 
46  S.  E.  318;  Parker  v.  McCoy,  10  Graft. 
594;  Roberts  v.  Stanton,  2  Munf.  129. 
W.  Va. — Alexander  v.  Davis,  42  W.  Va. 
465,  26  S.  E.  291;  Hays  v.  Camden's 
Heiis,  38  W.  Va.  109,  18  S.  E.  461; 
Hull  v.  Hull's  Heirs,  26  W.  Va.  1; 
Pierey's  Heirs  i>.  Pierey,  5  "W.  Va.  199; 
McDonald  v.  McDonald,  3  W.  Va.  676. 
Aid  see  Charleston  &  S.  Bridge  Co.  v. 
Comstoek,  36  W.  Va.  263,  15  S.  E.  69. 
Wis.— Will  of  McNaughton,  138  Wis. 
179,  120  N.  W.  288,  118  N.  W.  997; 
MeKinney  v.  Jones,  55  Wis.  39,  11  N.  W. 
606, 12  N.  W.  381. 

Infants  of  themselves  are  incapable 
of  electing  whether  they  will  account 
for  advancements,  or  be  excluded  from 
the  distribution,  on  final  settlement  of 
the  estate,  and  their  exclusion  without 
the  previous  appointment  of  a  guardian 
ad  litem  to  represent  them  and  pro- 
tect their  interests  is,  therefore,  erro- 
neous. Wilson's  Heirs  v.  Wilson's 
Admr.,  18  Ala.  176. 

This  general  rule  is  applicable  in 
chancery  as  well  as  in  law.  Hough  v. 
Oanby,  8  Blackf.  (Ind.)  301. 

to  proceedings  involving  trust  es- 
tates, where  minors  are  interested  in 
the  subject-matter  of  the  suit,  they  be- 
ing owners  of  the  body  of  the  estate, 
a  guardian  ad  litem  should  be  ap- 
pointed. Binns  v.  La  Forge,  191  111. 
598,  61  N.  E.  382. 

to  Louisiana  the  defense  is  conducted 
jy  a  tutor  or  tutor  ad  hoc  (Gilbert  v 
Mazerat,  121  La.  35,  46  So.  47;  In  re 
Interstate  Land  Co.,  118  La.  587,  43 
So.  173),  or  a  curator  ad  hoc.  Kimball's 
Admr.  v.  Dunn's  Heirs,  12  La.  445; 
i'etne  v.  Wofford,  3  La.  Ann.  562. 

Women  Under  Twenty-one.  —  In  a 
state  where  by  statute  a  woman  is  de- 


clared to  have  reached  her  majority 
at  the  age  of  eighteen,  a  statute  re- 
quiring guardians  ad  litem  for  defend- 
ants who  are  minors  under  twenty-one 
years  of  age  is  not  applicable  to  a 
woman  over  the  age  of  eighteen.  Bur- 
sen  v.  Goodspeed,  60'  111.  277. 

2.  Alexander  v.  Davis,  42  W.  Va. 
465,  26  S.  E.  291.     See  infra,  II,  L. 

3.  Conary  v.  Sawyer,  92  Me.  463,  43 
Atl.  27,  69  Am.  St.  Rep.  524. 

4.  Under  a  statute  against  joint 
debtors  authorizing  a  plaintiff  to  pro- 
ceed) to  judgment  where  all  the  de- 
fendants have  not  been  brought  in, 
judgment  may  be  entered  as  well  where 
the  defendant  not  brought  in  is  an 
infant  as  where  he  is  an  adult;  and 
consequently,  a  judgment  thus  entered 
against  an  infant  defendant  will  not 
be  revoked  upon  a  writ  of  error  coram 
nobis,  although  such  judgment  was  en- 
tered without  the  appointment  of  a 
guardian  to  the  infant.  Mason  &  Hale 
v.  Denison,  11  Wend.   (N.  Y.)   612. 

5.  MeKinney  v.  Jones,  55  Wis.  39, 
11  N.  W.  606,  12  N".  W.  381. 

6.  Merriman  v.  Sarlo,  63  Ark.  151, 
37  S.  W.  879.     See  infra,  II,  L. 

Removal  of  Disability  Should  Appear 
Otherwise  Than  in  the  Answer. — A 
court  should  not  permit  an  answer  of 
an  infant  without  guardian  to  be  filed 
merely  upon  the  statement  in  the  an- 
swer that  his  disabilities  have  been  re- 
moved by  the  probate  court.  The  re- 
moval should  be  proved  by  the  record 
of  the  probate  court,  and  if  it  is  not 
a  decree  against  the  infant  upon  such 
an  answer  will  be  reversed.  Pinchbaek 
v.  Graves,  42  Ark.  222. 

7.  Koppe  v.  Groginsky  (Ky.),  132 
S.  W.  984. 

8.  Carpenter  v.  Superior  Court,  75 
Cal.  596,  19  Pac.  174,  holding  that  such 
an  attorney  was  virtually  a  guardian 
ad  litem,  although  not  so  called;  other- 
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where  a  defense  is  made  for  him  by  a  regularly  appointed  guardian.9 
B.  General  Rule  as  to  Infant  or  Incompetent  Plaintiffs.  —  A 
prochein  ami  or  next  friend  is  one  admitted  by  the  court  to  prosecute 
for  an  infant  because  otherwise  the  infant  might  be  prejudiced  by  the 
refusal  or  neglect  of  his  guardian.10 

At  common  law  infants  were  required  to  sue  by  guardian.  By  stat- 
ute of  Westm.,  1,  e.  48  and  2,  c.  15,  they  were  authorized  to  sue  by 
prochein  ami.  These  statutes,  however,  gave  only  a  cumulative  rem- 
edy; for  the  infant  might  still  sue,  either  by  guardian  or  by  next 
friend.11  In  some  of  the  states  the  codes  simply  recognize  the  common 
Law  rule,  and  provide  the  cumulative  remedy,  it  being  declared  that 
minors  may  sue  by  guardian  and  that  those  who  have  no  guardian 
may  sue  by  next  friend.12  The  propriety  of  bringing  the  suit  or 
action  by  a  next  friend  is  recognized  in  many  decisions.13     Others 


wise  there  might  be  "two  representa- 
tives of  the  minor  in  the  same  eon- 
test,  neither  of  whom  would  be  sub- 
ordinate to  the  other." 

9.  See  infra,  I,  C. 

10.  Isaacs  v.  Boyd,  5  Port.  (Ala.) 
388. 

A  prochein  ami  or  next  friend  is  said 
to  be  "any  person  who  will  undertake 
the  infant's  cause."  Guilds.  Cranston, 
8  Cush.  (Mass.)  506,  citing  1  Bl.  Com. 
464. 

"The  trust  of  prochein  ami,  was  first 
created  by  statute,  though  by  long 
practice,  it  may  now  be  considered,  as 
one  of  the  rights  of  an  infant,  and 
was  intended  to  provide  alone  for 
those  cases  where  the  lawful  guardian 
omitted  to  protect  the  rights  and  -in- 
terests of  his  ward,  or  was  unable  or 
unwilling  to  commence  a  suit  in  his  be- 
half. The  origan  of  the  trust  goes  far 
to  show  the  limited  authority  coupled 
with  it."  Isaacs  v.  Boyd,  5  Port.  (Ala.) 
388. 

The  admission  of  the  prochein  ami 
into  the  suit  for  the  purpose  of  prose- 
cuting it  on  behalf  of  the  infant,  the 
real  party  in  interest  is,  in  modern 
practice,  not  only  implied  from  the  re- 
citals or  statement  of  the  declaration, 
but  in  the  absence  of  any  question  be- 
ing made  is  supposed  to  be  allowed  and 
assented  to  by  the  court  before  whom 
the  action  is  pending.  Duffy  ■».  Pin- 
ard,  41  Vt.  297. 

Infants  cannot  by  their  solicitor  or 
counsel  petition  the  court  to  be  relieved 
from  the  necessity  of  depositing  the 
sum  required  by  the  rules  of  court  on 
entering  their  appeal  from  a  decree,  but 
must  as  in  all  other  cases  appear  by 
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their  guardian  or  next  friend.  Brad- 
well  v.  Weeks,  1  Johns.  Ch.  (N.  Y.) 
324. 

11.  Conn. — Williams  v.  Cleaveland, 
76  Conn.  426,  56  Atl.  850.  HI.— ChuS- 
leigh  v.  Chicago  R.  I.  &  P.  R.  Co.,  51 
111.  App.  491.  la. — Cavender  v.  Heirs 
of  Smith,  5  Iowa  157,  citing  Co.  Lit. 
135b,  note  220;  Bacon's  Abr.  616. 
Mass. — Guild  v.  Cranston,  8  Cush.  506; 
Miles  v.  Boyden,  3  Pick.  213. 

12.  Conn. — Williams  v.  Cleaveland, 
76  Conn.  426,  56  Atl.  850.  la,— Caven- 
der v.  Heirs  of  Smith,  5  Iowa  157. 
Mo. — Fulbright  v.  Cannefox,  30  Mo. 
425;  Thornton  v.  Thornton,  27  Mo.  302. 
N".  H.— Young  v.  Young,  3  N.  H.  345. 
N.  Y.— Bobbins  v.  Mount,  33  How.  Pr. 
24.  N.  C— Settle  v.  Settle,  141  N.  C. 
553,  54  S.  E.  445;  Hollomon  v.  Hollo- 
mon,  125  N.  C.  29,  34  S.  E.  99.  Okla. 
Hill  v.  Beed,  23  Okla.  616,  103  Pac. 
855. 

13.  Ala. — Barwick  v.  Rackley,  45 
Ala.  215.  Conn. — Williams  v.  Cleave- 
land, 76  Conn.  426,  56  Atl.  850;  Clark 
v.  Piatt,  30  Conn.  282.  Del.— Wilson  v. 
Vandyke,  2  Harr.  29.  Ga.— Hurst  ». 
Goodwin,  114  Ga.  585,  40  S.  B.  764, 
88  Am.  St.  Bep.  43;  Boss  v.  Battle,  113 
Ga.  742,  39  S.  E.  287;  Sharp  v.  Find- 
ley,  59  Ga.  722;  Jack  v.  Davis,  29  Ga. 
219.  111.— Allman  v.  Taylor,  101  HI. 
185;  Stewart  v.  Howe,  17  111.  71;  Chud- 
leigh  v.  Chicago,  B.  I.  &  P.  B.  Co.,  51 
111.  App.  491.  Ind.— Teeple  v.  State,  171 
Ind.  268,  86  N.  E.  49;  Wier  v.  State,  161 
Ind.  435,  68  N.  E.  1023;  Bush  v. 
Groomes,  125  Ind.  14,  24  N.  K.  81; 
Spencer  v.  Bobbins,  106  Ind.  580,  5 
N.  E.  726;  Ziegler  v.  Ziegler,  39  Ind. 
App.  21,  78  N.  E.  1066;  Wade  v.  Fite, 
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recognize  the  practice  of  appointing  a  special  guardian,  as  in  the 
ease  of  an  infant  defendant.14 

C.  Where  Infant  Has  Regular  Guardian.  —  An  exception  to  the 
rule  that  infants  and  incompetents  must  be  represented  by  a  guardian 
ad  litem  is  frequently  recognized  in  cases  where  such  infant  or  in- 


SBlackf.  212;  Bouehe  v.  Ryan,  3  Blackf. 
472.  la. — Byers  v.  Lessees  of  Des 
Moines  Val.  B.  Co.,  21  Iowa  54.  Kan. 
Schnee  v.  Schnee,  61  Kan.  643,  60  Pae. 
738;  Strong  v.  Marcy,  33  Kan.  109,  5 
Pac  366.  Ky. — Upton's  Committee  v. 
Bush,  135  Ky.  102,  121  S.  W.  1005;  Bus- 
tard v.  Gates,  4  Dana  429.  Me. — San- 
ford  v.  Phillips,  68  Me.  431;  Boynton 
v.  Clay,  58  Me.  236;  Leavitt  v.  Bangor, 
41  Me.  458.  Md. — Reichard  v.  Izer,  95 
Md.  451,  52  Atl.  592;  Bush  v.  Linthi- 
cum,  59  Md.  344;  Deford  v.  State,  30 
Md.  179.  Mass. — Jennings  v.  Collins,  99 
Mass.  29;  Miles  v.  Boyden,  3  Pick.  213. 
Mich, — Bloomingdale  v.  Chittenden,  74 
Mich.  698,  42  N.  W.  166;  Siek  v.  Mich- 
igan Aid  Assn.,  49  Mich.  50,  12  N.  W. 
905;  Haines  v.  Oatman,  2  Doug.  430. 
Miss. — Hurt  v.  Southern  R.  Co.,  40 
Miss.  391.  Mo. — Hanlin  v.  Burk  Bros. 
M.  &  P.  Co.,  174  Mo.  App.  462,  160 
S.  W.  547;  Brewer  v.  Cary,  148  Mo. 
App.  193,  127  S.  W.  685.  Neb.— Clasen 
ft  Pruhs,  69  Neb.  278,  95  N.  W.  640. 
N.  H.— Clarke  v.  Gilmanton,  12  N.  H. 
515.  N.  J.— Lang  v.  Belloff,  53  N.  J. 
Bq.  298,  31  Atl.  604.  N.  Y.— Clark  v. 
Clark,  21  How.  Pr.  479.  N.  C— Settle 
ft  Settle,  141  N.  C.  553,  54  S.  E.  445; 
Hollomon  v.  Hollomon,  125  N.  C.  29, 
34  S.  E.  99.  Pa,— Heft  &  Hix  v.  Mc- 
Gill,  3  Pa.  256;  Turner  v.  Patridge,  3 
Pen.  &  W.  172;  O'Donnell  v.  Broad,  2 
Pa.  Dist.  84.  Term. — Benton  v.  Pope, 
5  Humph.  392;  Miles  v.  Kaigler,  10 
Yerg.  10.  Tex.— Wallis  v.  Stuart,  92 
Tex.  568,  50  S.  W.  567;  Hays  v.  Hays, 
66  Tex.  606,  1  S.  W.  895;  Gulf,  C.  & 
S.  P.  E.  Co.  v.  Styron,  66  Tex.  421,  1 
S.  W.  161;  Abrahams  v.  Vollbaum,  54 
Tex.  226;  Moms  v.  Morris,  45  Tex. 
Civ.  App.  60,  99  S.  W.  872.  Vt. 
Brown  v.  Hull,  16  Vt.  673.  W.  Va. 
Fletcher  v.  Parker,  53  W.  Va.  422,  44 
S.  E.  422;  Lawson  v.  Kirchner,  50  W. 
Va.  344,  40  S.  E.  344. 

In  New  York  it  has  been  held  that 
a  next  friend  is  necessary  only  in 
cases  where  the  infant  is  sole  plaintiff. 
Hulburt  v.  Newell,  4  How.  Pr.  93. 

And  in  Eesor  v.  Eesor,  9  Ind.  347, 
»  was  held  that  the  court  having  the  J 


whole  subject  under  its  control  need 
not  require  the  formal  steps  as  to  the 
qualification  of  a  next  friend  where 
the  infant  is  a  co-plaintiff  with  his 
parent  who  describes  himself  as  the 
infant's  next  friend. 

In  Indiana  an  infant  cannot,  over 
objection,  prosecute  an  action  by  a 
guardian  ad  litem  either  upon  a  com- 
plaint or  a  cross-complaint.  They  can 
only  prosecute  here  by  next  friend  as 
provided  by  statute.  Speneer  v.  Rob- 
bins,  106  Ind.  580,  5  N.  E.  726;  Ziegler 
v.  Ziegler,  39  Ind.  App.  21,  78  N.  E. 
1066. 

14.  G-a. — Leonard  v.  Scarborough,  2 
Ga.  73.  HI. — Linebaugh  v.  Atwater,  173 
111.  613,  50  N.  E.  1004,  infant's  inter- 
est adverse  to  co-plaintiS.  Minn. 
Grosovsky  v.  Goldenbery,  86  Minn.  378^ 
90  N.  W.  782.  Mont.— Flaherty  v. 
Butte  Elec.  R.  Co.,  40  Mont.  454,  107 
Pac.  416,  135  Am.  St.  Rep.  630.  N.  T. 
Linner  v.  Grouse,  61  Barb.  289;  Hof- 
tailing  v.  Teal,  11  How.  Pr.  188;  Pox 
v.  Interurban  St.  R.  Co.,  86  N.  Y.  Supp. 
64.  N.  D.— Willard  v.  Mohn,  24  N.  D. 
390,  139  N.  W.  979.  S.  C— Mitchell 
v.  Cleveland,  76  S.  C.  432,  57  S.  E.  33; 
Lyles  v.  Haskell,  35  S.  C.  391,  14  S.  E. 
829.  Tex.— Piedmont  &  A.  Life  Ins. 
Co.  v.  Ray,  50  Tex.  511;  Bond  v.  Dil- 
lard,  50  Tex.  302  (since  1875);  Wright 
v.  McNatt,  49  Tex.  425;  Long  v.  Behan, 

19  Tex.  Civ.  App.  325,  48  S.  W.  555; 
Ivey  v.  Harrell,  1  Tex.  Civ.  App.  226, 

20  S.  W.  775.  Utah.— Schuyler  v. 
Southern  Pac.  Co.,  37  Utah  581,  109 
Pac.  458. 

In  Louisiana  the  action  is  brought 
by  a  tutor.  Gilbert  v.  Mazerat,  121 
La.  35,  46  So.  47. 

In  New  York  it  is  held  that  an  ac- 
tion to  recover  money  or  personal  prop- 
erty belonging  to  an  infant  may  be 
brought  in  the  name  of  the  infant  by 
his  guardian  ad  litem,  although  he  has 
a  general  guardian.  While  the  statute 
gives  to  the  latter  the  custody  and 
management  of  the  infant's  personal 
estate,  the  beneficial  interest  is  in  the 
infant  and  he  may  maintain  the  action. 
Segelken  v.  Meyer,  94  N.  Y.  473. 
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competent  is  recognized  by  a  regularly  appointed  guardian.15  But 
there  are  frequently  cases  when  the  infant  or  insane  person  may  prop- 
erly sue  by  next  friend  or  defend  by  guardian  ad  litem  notwithstanding 
the  existence  of  such  regular  guardian,  as  when  the  guardian  is  absent, 
or  is  unwilling  or  unable  to  institute  or  prosecute  the  required  action 
or  appeal,  and  especially  when,  though  declining  to  take  such  action 
himself,  he  does  not  forbid  such  proceeding,16  or  when  he  is  disqualified 
by  interest  hostile  to  that  of  the  incompetent,  or  is  for  other  reasons 
an  improper  or  unsuitable  person  to  prosecute  or  defend  such  actions 


15.  Ala. — Morgan's  Admr.  v.  Mor- 
gan's Distributees,  35  Ala.  303.  Ark. 
Nunn  v.  Robertson,  80  Ark.  350,  97 
S.  W.  293;  Pinchback  v.  Graves,  42  Ark. 
222;  Moore  v.  Woodall,  40  Ark.  42. 
Cal. — Western  Lumber  Co.  v.  Phillips, 
94  Cal.  54,  29  Pae.  328;  Justice  v.  Ott, 
87  Cal.  530,  25  Pae.  691;  Smith  v.  Mc- 
Donald, 42  Cal.  484;  Fpx  v.  Minor,  32 
Cal.  Ill,  91  Am.  Dec.  566;  Gronfier  v. 
Puymirol,  19  Cal.  629.  Ind. — Hughes 
v.  Sellers,  34  Ind.  337.  Ky.— Miller  v. 
Cabell,  81  Ky.  178;  Walker  v.  Smyser's 
Exrs.,  80  Ky.  620.  Mass. — Johnson  v. 
Waterhouse,  152  Mass.  585,  26  N.  E. 
234,  23  Am.  St.  Eep.  858,  11  L.  R.  A. 
440;  Mansur  v.  Pratt,  101  Mass.  60; 
Farris  v.  Richardson,  6  Allen  118;  Part- 
ridge v.  Messer,  14  Gray  180.  N.  C. 
Ward  v.  Lowndes,  96  N.  C.  367,  2  S.  E. 
591.  Ohio. — Ewing  v.  Hollister,  7  Ohio 
(pt.  2)  138.  Pa. — Mercer  v.  Watson,  1 
Watts  330,  344.  Term—  Cowan  v.  An- 
derson, 7  Coldw.  284;  Simpson  v.  Alex- 
ander, 6  Coldw.  619.  Tex. — Pucket  v. 
Johnson,  45  Tex.  550. 

But  a  guardian  ad  litem  may  be  ap- 
pointed for  an  infant  defendant  though 
he  have  a  guardian  regularly  appointed 
by  the  same  court  living  within,  the 
jurisdiction.  Alexander  v.  Prary,  9 
Ind.  481.  See  also  Justice  v.  Ott,  87 
Cal.  530,  25  Pae.  691;  Gronfier  v.  Puy- 
mirol, 19  Cal.  629. 

Where  Natural  Guardian  Undertakes 
To  Defend.— See  Puller  v.  Smith,  49 
Vt.  253;  Wrisleys  v.  Kenyon,  28  Vt.  5, 
where  stress  seems  to  have  been  laid 
on  the  thought  that  the  parent  was 
legally  competent  to  defend.  These  de- 
cisions do  not  appear  to  have  been  fol- 
lowed elsewhere,  but  in  Johnson  v. 
Waterhouse,  152  Mass.  585,  26  N.  E. 
234,  23  Am.  St.  Rep.  858,  11  L.  R.  A. 
440,  they  are  shown  to  be  contrary  to 
the  current  of  authority  and  opposed 
to  sound  legal  principles.  See  also: 
la.— State  v.  Stark,  149  Iowa  749,  129 
N.  W.  331,  1912  D  Ann.  Cas.  362.    Ky. 
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Letcher's   Heirs   v.   Letcher,    2   A.   K. 
Marsh.   158.     La.— -Gilbert  v.   Mazerat, 

121  La.  35,  46  So.  47.     Pa Swain  & 

Abell  v.  Fidelity  Ins.,  etc.  Co.,  54  Pa, 
455. 

An  appearanee  and  answer  for  the 
infant  defendant  resident  in  the  state, 
by  his  mother  and  step-father,  does 
not  obviate  the  necessity  for  the  ap- 
pointment of  a  guardian  ad  litem. 
They  are  in  no  proper  sense  the  rep- 
resentatives of  the  infant,  except  for 
the  purpose  of  receiving  service  of 
process  for  the  infant.  The  process  be- 
ing duly  served,  the  court  acquires  jur- 
isdiction to  proceed  to  the  appointment 
of  a  guardian  ad  litem.  "Without 
such  an  appointment,  the  court  cannot 
regularly  proceed  to  final  decree."  Ir- 
win v.  Irwin,  57  Ala.  614. 

16.  Ala. — Morgan's  Admr.  v.  Mor- 
gan's Distributees,  35  Ala.  303;  King 
v.  Collins,  21  Ala.  363.  Ark.— Woodall 
v.  Delatour,  43  Ark.  521.  Cal.— Town- 
send  v.  Tallant,  33  Cal.  45;  Gronfier  17. 
Puymirol,  19  Cal.  629.  Conn.— Wil- 
liams v.  Cleaveland,  76  Conn.  426,  56 
Atl.  850.  111.— Lloyd  v.  Kirkwood,  112 
111.  329.  Md.— Deford  v.  State,  30  Md. 
179.  Miss.— Wells  v.  Smith,  44  Miss. 
296.  Neb. — Kuhn  v.  Kilmer,  16  Neb. 
699,  21  N.  W.  443,  insane.  N.  Y. 
Farmers '  Loan  &  Trust  Co.  v.  McKenna, 
3  Dem.  Sur.  219.  Tenn—  Simpson  v. 
Alexander,  6  Coldw.  619.  W.  Va. 
Charleston  &  S.  Bridge  Co.  v.  Corn- 
stock,  36  W.  Va.  263,  15  S.  E.  69. 

In  Apthorp  v.  Backus,  Kirby  (Conn.) 
407,  409,  it  was  said:  "It  is  for  the 
benefit  of  infants  who  have  no  guard- 
ians, or  such  as  from  particular  cir- 
cumstances cannot  or  will  not  sue  for 
them,  as  the  case  may  require,  to  ad- 
mit their  suits  by  prochein  ami;  whose 
power  and  responsibility  relative  there- 
to, are  the  same  as  guardians.  _  And 
there  can  be  no  danger  to  the  infant 
from  such  practice;  for  the  court,  un- 
der whose  inspection  the  suit  is  prose- 
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on  behalf  of  the  ward,17  as  where  the  guardian  is  administrator  of  an 
estate  in  which  the  ward  claims  an  interest,18  or  is  for  other  reasons 
an  improper  or  unsuitable  person  to  prosecute  such  actions  on  behalf 
Of  the  ward.19  But  in  some  jurisdictions  it  is  a  positive  rule  that  the 
person  under  disability  cannot  be  represented  by  his  general  guardian 
only  but  must  have  a  guardian  ad  litem.20  It  has  been  held,  however, 
that  where  a  general  guardian  appears  and  makes  the  defense  required 
by  law  and  is  heard  by  the  court  as  the  representative  of  the  infant, 
such  action  is  equivalent  to  his  appointment  as  guardian  ad  litem.21 

D.  Where  Infant  Has  Been  Emancipated.  —  The  emancipation 
of  an  infant  by  his  parents  will  not  affect  the  necessity  for  his  being 
represented  by  next  friend  or  guardian.22 

B.  Object  of  Appointment.  —  The  object  of  requiring  that  an  in- 
fant plaintiff  be  represented  by  a  next  friend  or  guardian  is  not  only 


rated,  is  bound  to  take  care  for  the 
infant;  and,  if  the  prochein  ami  is  not 
a  responsible  and  proper  person,  or  mis- 
conducts the  suit,  or  institutes  one  not 
apparently  for  the  benefit  of  the  in- 
fant, will  displace  him,  and,  if  need  be, 
appoint  another."  Williams  v.  Cleave- 
land,  76  Conn.  426,  56  Atl.  850. 

17.  Ala. — Smith  v.  Smith's  Admrs., 
21  Ala.  761.  Ark. — Owens  v.  Gunther, 
75  Ark.  37,  86  S.  W.  851.  Cal.— Town- 
send  v.  Tallant,  33  Cal.  45.  Conn. — Wil- 
liams v.  'Cleaveland,  76  Conn.  426,  56 
Atl.  850.  Ga.— Poullain  v.  Poullain,  79 
Ga.  11,  4.  S.  E.  81.  111.— Phillips  v. 
Phillips,  185  M.  629,  57  N.  E.  796; 
Linebaugh  v.  Atwater,  173  111.  613,  50 
N.  E.  1004;  Ames  v.  Ames,  151  111. 
280,  37  N.  E.  890;  Eoodhouse  v.  Eood- 
house, 132  HI.  360,  24  N".  E.  55,  22  Am. 
St.  Rep.  539.  Ky. — Adams  v.  DeDomin- 
qneB,  129  Ky.  599,  112  S.  W.  663;  Cates 
».  Woodson,  2  Dana  452;  Eobinson  v. 
Fidelity  Trust,  etc.  Co.,  11  Ky.  L.  Eep. 
313,  11  S.  W.  806.  La.— James  v. 
Meyer,  41  La.  Ann.  1100,  7  S.  W.  618. 
Me.— Stimson  v.  Pickering,  70  Me.  273. 
Mass.— Mansur  v.  Pratt,  101  Mass.  60; 
Parker  v.  Lincoln  &  Trott,  12  Mass.  16. 
Miss.— Burrus  v.  Burrus,  56  Miss.  92; 
Wells  v.  Smith,  44  Miss.  296.  N.  Y. 
Struppman  v.  Muller,  52  How.  Pr.  211; 
Brick's  Estate,  15  Abb.  Pr.  12;  Grant 
J-  Van  Schoonhoven,  9  Paige  255. 
™enn.— Simpson  v.  Alexander,  6  Coldw. 
619.  ' 

In  Adams  v.  De  D'ominques,  129  Ky. 
5?9,  H2  S.  W.  663,  it  is  held  to  be 
discretionary  with  the  court  whether  it 
will  appoint  a  guardian  ad  litem  where 
the  guardian's  interest  may  be  adverse 
to  that  of  the  ward. 


Where  a  mortgage  is  made  to  an  in- 
fant having  a  legal  guardian,  and  the 
mortgagor  or  his  assignee  would  re- 
deem, it  is  proper  to  join  the  infant 
and  the  guardian  in  a  bill  brought  for 
that  purpose.  The  court  will,  however, 
appoint  some  other  suitable  person  who 
has  no  interest  in  the  business  as  guard- 
ian to  the  infant,  to  defend  his  interest 
in  the  suit.  Parker  v.  Lincoln  & 
Trott,   12  Mass.  16. 

Where  Eepresentative  Is  Hostile. — As 
in  the  case  of  infant  defendants,  the 
court  will  not  permit  one  holding  hos- 
tile interests  to  represent  an  infant 
plaintiff  and  under  such  circumstances 
it  will  appoint  a  special  representative 
to  act.  Ames  v.  Ames,  151  111.  280,  37 
N.  E.  890;  Eoodhouse  v.  Eoodhouse,  132 
HI.  360,  24  N.  E.  55,  22  Am.  St.  Eep. 
539. 

18.  State  v.  Burkam,  23  Ind.  App. 
271,  55  N.  E.  237. 

19.  Williams  v.  Cleaveland,  76  Conn. 
426,  56  Atl.   850. 

20.  Fla. — Gibbons  v.  MeDermott,  19 
Ela.  852.  Mich. — Bearinger  v.  Pelton, 
78  Mich.  109,  43  N.  W.  1042.  Mo. 
Gibson  v.  Chouteau's  Heirs,  39  Mo.  536. 
N.  Y.— Sharp  v.  Pell,  10  Johns.  486; 
In  the  Matter  of  Stratton,  1  Johns.  509. 
Tcnn. — Cowan  v.  Anderson,  7  Coldw. 
284. 

An  exception  to  this  rule  is  recog- 
nized where  a  general  guardian  sues  on 
an  express  contract  made  with  him 
for  the  benefit  of  the  ward.  Thomas  v. 
Bennett,  56  Barb.   (N.  Y.)   197. 

21.  Gibbons  v.  MeDermott,  19  Pla. 
852. 

22.  Hoskins  v.  White,  13  Mont.  70, 
32   Pac.    163. 
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for  the  protection  of  the  infant,23  but  also  to  protect  the  defendant 
in  the  matter  of  costs,  that  he  may  have  some  responsible  person  to 
look  to  in  case  he  succeeds  in  his  defense;24  and  where  the  infant  or 
incompetent  is  a  party  defendant,  the  requirement  is  for  his  benefit.28 
F.  Status  op  Guardian  Ad  Litem  or  Next  Friend.  —  There  is  lit- 
tle, if  any  practical  difference  between  the  status  of  next  friend  and 
that  of  a  guardian  ad  litem  representing  the  plaintiff.26  It  is  the  in- 
fant, however,  and  not  the  next  friend  who  is  the  real  and  proper  party. 
The  next  friend  by  whom  the  suit  is  brought  on  behalf  of  the  infant, 
is  neither  technically  nor  substantially  the  party,  but  resembles  an 
attorney  or  a  guardian  ad  litem  by  whom  a  suit  is  brought  or  de- 


23.  N.  H.— Clarke  v.  Gilmanton,  12 
N.  H.  515.  N.  Y.—In  re  Eousos,  119 
N.  Y.  Supp.  34.  Vt.— Duffy  v.  Pinard, 
41  Vt.  297. 

In  Rue  v.  Meirs,  43  N.  J.  Eq.  377, 
12  Atl.  369,  the  court  said:  "Because 
an  infant,  by  reason  of  the  immaturity 
of  his  mind,  is  incapable  of  judging 
when  and  under  what  circumstances  he 
should  seek  judicial  protection  or  re- 
dress, and  the  courts  have,  therefore, 
adopted,  as  a  rule  of  practice,  for  the 
protection  of  infants,  as  well  as  them- 
selves, that  no  suit  or  proceeding  in. 
behalf  of  an  infant  shall  be  enter- 
tained, unless  instituted  by  a  person 
competent  to  judge  whether  such  a  step 
is  necessary  or  proper  for  the  due  pro- 
tection of  the  infant's  rights." 

24.  Ind. — Keeran  v.  Clowser,  5 
Blackf.  604.  Mich. — Sick  v.  Michigan 
Aid  Assn.,  49  Mich.  50,  12  N.  W.  905. 
N.  H.— Clarke  v.  Gilmanton,  12  N.  H. 
515.  W.  Va, — Blair  v.  Henderson,  49 
W.  Va.  282,  38  S.  E.  552. 

25.  Mitchell  v.  Spaulding,  206  Pa. 
220,  55  Atl.   96.8. 

In  Mercer  v.  Watson,  1  Watts  (Pa.) 
330,  344,  it  was  said:  "This  is  con- 
sidered as  an  important  privilege  of 
the  infant:  justly  so,  for  it  is  evident 
that  his  privileges  with  regard  to  con- 
tracts and  other  transactions  would  be 
of  slight  utility,  if  he  were  liable  to  be 
dragged  into  court  and  exposed  there, 
unprotected  in  his  ignorance,  to  con- 
tend with  skill  in  business,  with  learn- 
ing and  experience.  There  is  no  imag- 
inable situation  in  which  an  infant 
would  be  likely  to  suffer  more  from 
imbecility  of  understanding.  It  may 
easily  be  seen  that,  under  these  cir- 
cumstances, he  would  be  stripped  of  his 
all.  It  is  to  protect  him  against  such 
danger  that  the  law  assigns  Mm  a 
guardian  in  the  suit." 
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26.  Ga. — Bartlett  v.  Batts,  14  Ga. 
539.  Dl.— Chudleigh  v.  Chicago  B.  I. 
&  P.  B.  Co.,  51  111.  App.  491. ,  Ind. 
Spencer  v.  Bobbins,  106  Ind.  580,  5  N. 
E.  726.  la. — Oavender  v.  Heirs  of 
Smith,  5  Iowa  157.  Ky. — Bustard  v. 
Gates,  4  Dana  429.  Md. — Bush  v.  Lin- 
thieum,  59  Md.  344.  Mo.— Vaile  v. 
Sprague,  179  Mo.  393,  78  S.  W.  609. 
N.  J. — Lang  v.  Belloff,  53  N.  J.  Eq.  298, 
31  Atl.  604.  N.  Y.— Hof  tailing  v.  Teal, 
11  How.  Pr.  188;  Wilkiming  v.  Schmale, 
1  Hilt.  263.  Pa. — Swain  &  Abell  v. 
Fidelity  Ins.  etc.  Co.,  54  Pa.  455.  S.  C. 
Bulow  v.  Witte,  3  S.  C.  308,  322.  Tex. 
Piedmont  &  A.  Life  Ins.  Co.  v.  Bay, 
50  Tex.  511;  Long  v.  Behan,  19  Tex. 
Civ.  App.  325,  48  S.  W.  555.  Vt. 
Brown  v.  Hull,  16  Vt.  673. 

In  Williams  v.  deaveland,'  76  Conn. 
426,  56  Atl.  850,  the  court  said:  "The 
powers  and  responsibilities  of  a  next 
friend  and  of  a  guardian,  in  the  prose- 
cution of  a  suit  for  an  infant,  are  the 
same.  Indeed  a  guardian  in  bringing 
an '  action  for  his  ward,  acts  in  the 
capacity  of  a  next  friend  of  the  ward, 
although  not  so  designated  in  the  com- 
plaint. Simpson  v.  Alexander,  6  Cold. 
(Tenn.)  619.  The  guardian  and  next 
friend  in  conducting  a  civil  action  are 
a  'species  of  attorney  whose  duty  it  is 
to  bring  the  rights  of  the  infant  to 
the  notice  of  the  court,'  and  the  au- 
thority of  each  is  limited  to  the  pro- 
ceeding in  which  he  is  appointed.  Wer- 
ner's American  Law  of  Guardianship, 
pp.  64-71,  sections  21,  22.  But  while 
the  court  before  which  the  action  is 
pending  may  appoint  a  next  friend  to 
represent  the  infant  plaintiff,  a  guard- 
ian ad  litem  is  only  appointed  by  such 
court  for  the  defendant.  Clark  v. 
Piatt,  30  Conn.  282,  285." 

In  Clarke  v.  Gilmanton,  12  N.  H.  515, 
the  court  said:    "A  distinction  has  at 
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fended  in  behalf  of  another.27  But  whether  the  suit  be  by  guardian 
or  next  friend  it  is  only  by  permission  of  the  court  that  it  is  per- 
mitted to  be  brought  in  the  name  of  the  infant  by  the  person  who 
assumes  to  be  the  guardian  or  next  friend.  Theoretically  such  person 
is  appointed  by  the  court,  and  this  is  shown  by  permitting  the  suit 
to  be  maintained.28 

6.  Unauthorized  Appointment.  —  Where  a  defendant  is  of  age, 
and  is  under  no  legal  disqualification,  it  is  error  to  appoint  a  guardian 
ad  litem,  and  thus  oust  him  from  the  control  and  management  of  his 
defense.29  The  appointment  of  a  guardian  ad  litem  for  an  infant  who 
is  not  at  the  time  a  party  to  the  suit,  is  a  nullity.30 

II,  IN  PARTICULAR  CASES.  — A.  In  Probate  Proceedings 
Generally.  —  Where  the  proceedings  are  in  probate  it  has  been  held 
that  in  the  absence  of  statutory  requirement  a  guardian  ad  litem 
need  not  be  appointed,31  but  in  some  jurisdictions  it  has  been  made 


ways  been  made  between  the  office  of 
a  guardian  and  that  of  a  proehein  ami. 
In  the  ease  of  Simpson  v.  Jackson,  Oro. 
Jae.  640,  in  error,  the  defendant  in  the 
suit  appeared  by  proehein  ami,  and 
pleaded,  and  the  error  assigned  was, 
that  he  ought  to  have  been  permitted 
to  plead  by  his  guardian  and  not  by 
proehein  ami.  The  court  held  that  a 
guardian  and  proehein  ami  were  dis- 
tinct; that  either  might  be  admitted  for 
the  plaintiff,  but  that  when  an  infant 
is  to  defend  a  suit  in  an  action  real 
or  personal,  it  ought  to  be  always  by 
guardian,  and  the  guardian  ought  to 
be  admitted  by  the  court,  who  may  an- 
swer his  mispleading  if  there  should 
be  cause;  and  the  defendant  ought  al- 
ways to  appear  by  guardian,  and  not 
by  proehein  ami;  and  for  this  cause  the 
judgment  was  reversed.  In  Co.  Litt. 
135,  b,  it  is  said  that  an  infant  shall 
sue  by  proehein  ami,  and  defend  by 
guardian." 

27.  TJ.  S.— Morgan  v.  Potter,  157  U. 
S.  195,  15  Sup.  Ct.  590,  39  L,.  ed.  670. 
Ark.-St.  Louis,  I.  M.  &  .8.  E.  Co.  v. 
Haist,  71  Ark.  258,  72  S.  "W.  893,  100 
Am.  St.  Eep.  65.  Cal.— Emeric  v.  Al- 
varado,  64  Cal.  529,  593,  2  Pac.  418. 
0a.-Dent  v.  Merriam,  113  Ga.  83,  38 
|  E.  334.  IU.— Chudleigh  v.  Chicago, 
»•  I.  &  P.  B.  Co.,  51  111.  App.  491. 
{Ji-Whittem  v.  State,  36  Ind.  196. 
«e.-Sanford  v.  Phillips,  68  Me.  431; 
«»vitt  v.  Bangor,  41  Me.  458.  Md. 
"word  v.  State,  30  Md.  179.  Mass. 
Slater  v.  Nason,  15  Pick.  345.  N.  C. 
"ewge  v.  High,  85  N.  C.  113.  Vt. 
"%  o.  Pinard,  41  Vt.  297;  Brown  v. 
H  16  Vt.  673. 


Thus  the  filing  of  an  amendment  sub- 
stituting the  name  of  a  next  friend 
for  that  of  a  minor  plaintiff  has  been 
held  not  to  introduce  a  new  party. 
Gulf,  C.  &  S.  F.  E.  Co.  v.  Conder,  23 
Tex.  Civ.  App.  488,  58  S.  W.  58. 

Form  of  Action. — As  to  whether  the 
suit  is  brought  in  the  name  of  the  rep- 
resentative or  of  the  infant  see  the 
title   "Infants." 

28.  HI.  —  Chudleigh  v.  Chicago,  E. 
I.  &  P.  E.  Co.,  51  111.  App.  491.  S.  O. 
Bulow  v.  Witte,  3  S.  C.  308,  322.  Eng. 
Morgan  v.  Thorn,  7  Mees.  &  W.  408. 

"The  proehein  ami  is  regarded  as  an 
officer;  of  the  court."  McCarriek  v. 
Kealy,  70  Conn.  642,  40  Atl.  603.  See 
also  Deford  v.  State,  30  Md.  179. 

29.  Patton  v.  Furthmier,  16  Kan.  29. 

30.  Bondurant  v.  Sibley's  Heirs,  37 
Ala.  565;  Oneal  v.  Stimson,  61  W.  Va. 
551,  56  S.  E.  889. 

31.  Cal. — Carpenter  v.  Superior 
Court,  75  Cal.  596,  19  Pac.  174.  Minn. 
Balch  v.  Hooper,  32  Minn.  158,  20  N.  W. 
124;  Mousseau's  Will,  30  Minn.  202, 
14  N.  W.  887.  Miss. — Gregory  v.  Orr, 
61  Miss.  307;  Johnson  v.  Cooper,  56 
Miss.  608;  Jack  v.  Thompson,  41  Miss. 
49;  Frisby  V.  Harrisson,  30  Miss.  452. 
N.  H.— Noyes  v.  Barber,  4  N.  H.  406. 
Pa. — Elliot   v.   Elliot,   5   Binn.   1. 

Where  an  application  is  made  by  a 
guardian  to  the  judge  of  the  superior 
court  for  leave  to  invest  money  of  his 
ward  in  land,  it  is  not  necessary  to 
have  a  guardian  ad  litem  appointed  for 
the  ward.  Callaway  v.  Bridges,  79  Ga. 
753,  4  S.  E.  687. 
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the  duty  of  the  probate  court  to  appoint  a  special  guardian  to  rep- 
resent infants  before  the  court.32 

B.  Petition  foe  Sale  op  Kealty.  —  When  a  petition  is  filed  for 
the  sale  of  infants'  real  estate  for  the  payment  of  debts,  under  the 
practice  favored  by  some  authorities  it  is  necessary  that  a  guardian  ad 
litem  be  appointed,83  but  others,  resting  their  decisions  on  the  ground 
that  such  proceedings  are  in  rem  hold  that  no  such  appointment  is 
necessary.34 

C.  Ex  Paete  Peoceedings.  —  In  ex  parte  proceedings  the  infant 
must  be  represented  by  a  guardian  or  next  friend.35 

D.  Bastaedy  Peoceedihgs.  —  In  the  institution  of  bastardy  pro- 
ceedings it  is  not  necessary  that  an  infant  party  proceed  by  a  next 
friend  or  guardian.36 


32.  Ala. — King  v.  Collins,  21  Ala. 
363;  Willis  v.  Willis,  16  Ala.  652.  Oal. 
Carpenter  v.  Superior  Court,  75  Cal. 
596,  19  Pac.  174.  Ind. — Wade  v.  Fite, 
5  Blackf.  212.  Mass. — Peters  v.  Peters, 
8  Cush.  529. 

The  final  settlement  of  an  adminis- 
trator, made  without  the  appointment 
of  a  guardian  ad  litem,  for  the  minor 
heirs  and  distributees,  and  his  accept- 
ance, apparent  on  the  records,  is  void. 
Searcy  v.  Holmes,  43  Ala.  608.  See  also 
Petty  v.  Britt's  Legatees,  46  Ala.  491; 
Horton  v.  Barto,  57  Wash.  477,  107 
Pac.  191,  135  Am.  St.  Bep.  999. 

It  has  been  held  that  although  the 
statute  be  silent  as  to  the  appointment 
of  a  guardian  to  represent  infant  heirs 
and  others  under  disability  at  the  pro- 
bate of  wills,  such  appointment  is  nec- 
essary in  all  cases  where  notice  to 
persons  interested  in  the  estate  is  re- 
quired; the  proceedings  though  regular 
and  sufficient  as  to  all  others  are  void 
as  to  such  persons  not  so  represented, 
and  an  infant  not  so  represented  can- 
not be  charged  with  laches,  consent  or 
ratification  during  minority.  O'Dell  v. 
Eogers,  44  Wis.   136. 

33.  Ind. — Timmons  V.  Timmons,  6 
Ind.  8.  Ky.— Wyatt  v.  Mansfield's 
Heirs,  18  B.  Mon.  779.  N.  Y  — Ackley 
v.  Dygert,  33  Barb.  176  y  Bloom  v.  Bur- 
dick,  1  Hill  130.  Wi  Va.— Hull  v. 
Hull's  Heirs,  26  W.  Va.  1. 

See  generally  the  titles  "Infants;" 
"Judicial   Sales." 

34.  Holmes  i>.  Beal,  9  Cush.  (Mass.) 
223;  Overton  v.  Johnson,  17  Mo.  442. 

In  MeClay  v.  Foxworthy,  18  Neb. 
295,  25  N.  W.  86,  the  court  said:  "The 
failure  to  appoint  a  guardian  ad  litem 
for  the  minor  heirs  of  said  estate  ia 
not  available  as  an  objection,    A  pro- 
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ceeding  under  the  statute  to  sell  real 
estate  of  the  deceased  for  the  payment 
of  debts  against  the  estate  is  not, 
strictly  speaking,  an  action.  It  is  pure- 
ly a  proceeding  in  rem,  where  the 
principal  questions  involved  are,  the 
amount  of  debts  outstanding  against 
the  estate,  the  amount  of  personal  prop- 
erty available  for  the  payment  of  the 
debts,  and  the  necessity  to  sell  the  land 
for  which  the  license  is  sought  for  the 
payment  of  the  same.  The  proceeding 
is  not  adversary  in  its  character  in  the 
sense  in  which  the  term  is  used  in  an 
action,  as  only  so  much  of  the  estate 
descends  to  the  heirs  as  exists  after 
the  payment  of  the  debts.  The  notice 
is  to  be  given  to  the  heirs  and  all  per- 
sons interested  in  the  estate.  If  the 
reasons  assigned  by  the  petitioner  to 
obtain  a  license  are  unfounded,  or  in- 
sufficient, or  untrue,  it  is  presumed  that 
some  one  interested  in  the  estate  will 
make  these  facts  appear,  or  that  the 
judge  will  refuse  to  grant  the  neces- 
sary authority.  No  guardian  ad  litem, 
however,  is  necessary  " 

35.  Harris  v.  Brown,  123  N.  C.  419, 
31  S.   E.   877. 

36.  Ala.— Miller  v.   State,  110  Ala.  ; 
69,  20  So.  392.     Me.— Low  v.  Mitchell,  ,. 
18  Me.  372.    Vt.— Coomes  v.  Knapp,  11 
Vt.  543. 

In   the   case   of  Eawles  v.  State,  56 
Ind.  433,  it  was  decided  that  the  fact 
that  a  guardian  ad  litem  had  not  been 
appointed  for  an  infant  defendant;  in 
a   bastardy   suit,   was   not  a  sufficient 
ground  for  arresting  judgment  therein. 
And  in  the  case  of  Evans  v.  State,  5»  , 
Ind.  587,  it  was  also  decided  that  the  ; 
failure  to  appoint  a  guardian  ad  litem 
for  an  infant  defendant  in  a  bastardy  ; 
suit,  where  such  appointment  had  not  v 
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B.  Partition  Proceedings.  —  In  partition  proceedings  a  guardian 
ad  litem  should  be  appointed  to  represent  any  infants  not  properly 
represented  by  a  general  guardian,37  and  if  the  action  is  prosecuted 
by  or  on  behalf  of  an  infant  a  next  friend  should    be    appointed.38 

p.  Highway  or  Condemnation  Proceedings.  —  In  petition  for 
highways  and  in  condemnation  proceedings  if  no  regular  guardian  ap- 
pears, to  represent  the  infant  a  guardian  ad  litem  should  be  appointed.39 

6.  Garnishment  Proceedings.  —  In  garnishment  proceedings  the 
garnishee,  if  under  disability,  should  be  represented  by  a  guardian 
ad  litem.40 

H.  Non-resident  Infants.  —  The  court  should  appoint  a  guardian 
ad  litem  for  non-resident  infants.41 

I.    Unknown  Heirs.  —  Where  the  number  and  names  of  infant 


been  requested  before  the  trial  of  the 
case,  was  not  a  cause  for  a  new  trial. 
In  De  Priest  v.  State,  68  Ind.  569,  fol- 
lowing' these  cases  it  was  held  that  an 
objection  on  the  ground  that  no  guard- 
ian ad  litem  had  been  appointed  in  a 
bastardy  suit  could  certainly  not  be 
made  for  the  first  time  on  appeal. 

37.  Ga. — Douglas  v.  Johnson,  130  Ga. 
472,  60  S.  E.  1041.  111.— Cost  v.  Rose, 
17  111.  276.  La.— Blandin  v.  Blandin, 
126  La.  819,  53  So.  15  (tutor  ad  hoc) ; 
Succession  of  Becnel,  117  La.  744,  42 
So.  256;  Covas  v.  Bertoulin,  44  La.  Ann. 
683,  11  So.  143;  Hagan  v.  Grimshaw,  15 
La.  Ann.  394.  Mo. — Colvin  v.  Hauen- 
etein,  110  Mo.  575,  19  S.  W.  948.  N.  Y. 
In  the  Matter  of  Stratton,  1  Johns.  509 ; 
Lansing  v.  Gulick,  26  How.  Pr.  250 
(next  friend).  S.  C— Tederall  v.  Bou- 
Inight,  25  S.  C.  275.  Tex.— Montgom- 
ery v.  Carlton,  56  Tex.  361;  Davis  v. 
Welk,  37  Tex.  606. 
See  generally  the  title  "Partition." 
But  in  a  succession  sale  of  property 
for  the  purpose  of  effecting  a  partition 
among  the  heirs,  the  appointment  of  a 
Special  tutor  to  each  is  unnecessary. 
Peyroux  v.  Peyroux,  24  La.  175. 

Infants  Not  Parties.— A  bill  was  filed 
lor  the  partition  of  lands  in  which  in- 
fants were  part  owners  and  not  named 
m  the  caption  of  the  bill  or  otherwise, 
except  incidentally  as  wards  of  A.  B., 
their  guardian,  who  had  sued  as  ad- 
ninistrator  and  guardian.  It  was  held 
that  the  infants  were  not  thereby  made 
Parties  to  the  suit,  and  it  was  not  com- 
petent for  the  clerk  of  the  circuit  court 
jo  appoint  a  guardian  ad  litem  for  such 
atants  in  the  cause  as  if  they  were  de- 
Wants  in  the  suit.  Oneal  v.  Stimson, 
61  W.  Va.  551,  56  S.  E.  889. 
«.    Struppman  v.   Muller,    52   How. 


Pr.  (N.  T.)  211;  Lansing  1}.  Gulick,  26 
How.  Pr.   (N.  T.)   250. 

39.  Missouri  Pae.  B.  Co.  v.  Carter, 
85  Mo.  448;  Charleston  &  S.  Bridge  Co. 
v.  Comstock,  36  W.  Va.  263,  15  S.  E.  69. 
See  generally  the  titles  "Eminent  Do- 
main;" "Highways,  Streets  and 
Bridges. ' ' 

Where  a  committee,  appointed  by  the 
court  of  common  pleas,  upon  a  petition 
for  a  highway,  made  a  report  laying 
out  the  highway  over  the  land  of  in- 
fants, who  did  not  appear,  it  was  held 
that  the  court  might,  upon  motion  by 
the  petitioners,  appoint  a  guardian  ad 
litem  for  the  infants  upon  whom  legal 
notice  might  be  served  of  the  time  and 
place  for  hearing  the  owners  of  the 
land.  Clarke  v.  Gilmanton,  12  N".  H. 
515. 

40.  Keeler  r.  Eassett,  21  Vt.  539; 
Wilder  v.  Eldridge,  17  Vt.  226,  but  if 
the  garnishee  (or  trustee  as  termed  in 
the  ease)  though  a  minor  at  the  time 
of  the  service  of  the  process  become 
of  age  before  disclosure  is  made,  it  is 
not  then  necessary  to  appoint  a  guard- 
ian ad  litem. 

41.  Ala.— Walker  v.  Hallett,  1  Ala. 
379.  Ark. — Nunn  v.  Robertson,  80  Ark. 
350,  97  S.  W.  293,  1913  E,  Ann.  Cas. 
1197  (curator) ;  Bonner  v.  Little,  38 
Ark.  397.  Ky. — Covington  &  Lexing- 
ton R.  Co.  v.  Bowler's  Heirs,  9  Bush. 
468;  Cravens  v.  Dyer,  Dallam  &  Co., 
1  Litt.  153.  N.  Y.— Gruner  v.  Buffner, 
119  N.  Y.  Supp.  942.  Utah.— Schuyler 
v.  Southern  Pac.  Co.,  37  Utah  581,  109 
Pac.  458. 

Under  the  later  procedure  in  Ken- 
tucky a  non-resident  infant  may  be 
brought  before  the  court  by  construc- 
tive process  as  though  he  were  an  adult, 
and  it  is  not  necessary  that  he  be  rep- 
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heirs  are  unknown  it  is  not  practicable  to  appoint  guardians  ad  litem 
for  them.42 

J.  Proceedings  for  Revivor.  —  In  a  revivor  an  infant  defendant 
should  be  properly  represented.43 

K.  Cross-bill  or  Counterclaim.  —  Infant  parties  to  a  cross-bill 
or  counterclaim  should,  as  a  general  rule,  be  represented  by  a  guard- 
ian ad  litem.44 

L.  Suits  by  or  Against  Infant  Married  "Women.  —  Although  the 
general  rule  seems  to  be  that  an  infant  married  woman  can  sue  only 
by  a  guardian  ad  litem  or  next  friend,45  an  exception  is  sometimes- 
made  where  her  adult  husband  is  joined  with  her  as  co-plaintiff,46 
unless  the  action  is  to  recover  her  separate  property.47  A  representa- 
tive should  be  appointed  for  an  infant  married  woman  defendant,48 
unless  her  husband  is  permitted  by  statute  to  represent  her.49 

M.  Criminal  Prosecutions.  —  In  a  criminal  prosecution,  upon  the 
theory  that  the  court  looks  after  the  interests  of  an  accused  infant, 
it  has  been  held  that  the  appointment  of  a  guardian  ad  litem  is  not 
necessary.50    But  there  is  authority  to  the  contrary. 

N.  Persons  Non  Compos  Mentis.  —  A  person  non  compos  mentis 
may  sue  by  next  friend  or  a  guardian  ad  litem  duly  appointed,51  be- 


resented  by  a  guardian  ad  litem.   Pow- 
ell  v.   Baer,   143   Ky.    282,   130   S.   W. 


629. 
42. 
43. 

Allen 


Kountz  v.  Davis,  34  Ark.  590. 

St.   Clair  v.  Smith,  3  Ohio  355; 

■v.  Shanks,  90  Tenn.  359,  16  S. 
W.  715.  See  generally  the  title  "Judg- 
ments and  Decrees,  Revival  of." 

44.  Morris  v.  Edmonds,  43  Ark.  427; 
Smith  v.  Ferguson,  3  Mete.   (Ky.)   424. 

45.  Ala. — 'Hays  v.  Bowdoin,  159  Ala. 
600,  49  So.  122.  Ind  — Bush  v.  Groomes, 
125  Ind.  14,  24  N.  E.  81;  Ex  parte  Post, 
47  Ind.  142.  Mass. — Daggett,  Petition- 
er, 3  Pick.  280.  N.  Y— Wood  v.  Wood, 
2  Paige  Ch.  108.  S.  C— Heirs  v.  Atlan- 
tic Coast  Line  E.  Co.,  75  S.  C.  311,  55 
S.  E.  457. 

As  to  suits  by  and  against  married 
women  generally,  see  the  title  "Hus- 
band and  Wife." 

Under  statutory  provisions  removing 
the  disability  of  infancy  in  a  married 
woman  upon  reaching  a  certain  age 
less  than  the  statutory  legal  age,  she 
may  sue  without  being  represented  by 
a  next  friend.  Bell  v.  Burkhalter 
(Ala.),  62  So.  786;  Bennett  v.  Bennett, 
169  Ala.  618,  53  So.  986. 

In  a  suit  for  divorce  or  alimony  by 
a  party  under  disability  the  proceed- 
ing need  not  be  by  next  friend  or  guard 
ian,  according  to  some  authorities,  but 
this  is  denied  in  others.  See  the  title 
"Divorce,"  7  Standard  Proc.  749. 
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46.  Welch  v.  Bunce,  83  Ind.  382. 

47.  Cook  v.  Eawdon,  6  How.  Pr.  (N. 
Y.)   233. 

48.  O'Hara  v.  McConnell,  93  U.  S. 
150,  23  L.  ed.  840. 

Where  suit  is  instituted  against  hus- 
band and  wife,  the  wife  being  an  in- 
fant must  appear  by  guardian  where 
she  has  a  separate  estate,  or  where  on 
any  other  account  her  defense  may  be 
distinct  from  that  of  her  husband. 
Nicholson  v.  Wilborn,  13  Ga.  467. 

49.  Where  the  husband  is  authorized 
by  statute  to  act  for  his  infant  wife 
in  all  matters  in  which  personal  estate 
is  to  be  received  in  her  right,  this  em- 
powers him  to  represent  her  interest 
on  the  final  settlement  of  an  estate,  of 
which  she  is  a  distributee,  and  it  is 
therefore  unnecessary  to  appoint  a 
guardian  ad  litem  for  that  purpose. 
Prisby  v.  Harrisson,  30  Miss.  452. 

50.  Ex  parte  White,  50  Tex.  Crim. 
473,  98  S.  W.  850. 

The  law  considers  him  incompetent 
to  assert  his  rights,  and  it  is  the  duty 
of  the  court  before  which  the  prosecu- 
tion is  carried  on  to  see  that  a  guard- 
ian is  appointed  to  assist  the  minor  in 
his  defence.  Pahay  v.  State,  25  Conn. 
205. 

51.  In  the  recent  case  of  In  re  Kron- 
berg,  208  Ped.  203,  it  is  said:  "While 
there  are  some  few  decisions  which 
hold  that  when  one  is  a  lunatic  or  in- 
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fore  and  without  an  inquisition  of  lunacy,62  where  he  is  not  otherwise 
properly  represented  by  a  general  guardian,  committee  or  designated 


sane   person    he    cannot    sue    by    next 
friend,  all   the   authorities,   English   as 
•well  as  American,  hold  that  when  the 
person  is  not  actually  insane,  but  only 
incapable   through   weakness    of   mind, 
an  action  may  be  maintained  by  por- 
chein  ami  or  next  friend.    Some  of  the 
English  cases  to  that  effect  are  Light 
v.  Light,  25  Beav.  248;  Beall  v.  Smith, 
43  L.  J.  Oh.  N.  S.  245,  L.  E.  9  Ch.  85, 
29  L.  T.  N.  S.  625;   Rock  v.  Slade,  7 
Dowl.  P.  C.  22;  Card  well  v.  Tomlinson, 
54  L.  J.  Ch.  N.  S.  957,  53  L.  T.  N.  S. 
746;  Nelson  v.  Duncombe,  9  Beav.  211; 
Daniell's   Chancery  Practice    (4th  Am. 
Ed.)  p.  9,  and  authorities  cited.     The 
same   rule    has    been    followed   by    the 
American  courts   generally,   as  will  be 
seen  by  reference  to  a  few  of  the  num- 
erous cases  on  that  subject.     Smith  v. 
Smith,   106   N.    C.   49S,    11    S.   E.    188; 
Reese  v.  Eeese,   89   Ga.   645,   15  S.   E. 
846;  Edwards  v.  Edwards,  14  Tex.  Civ. 
App.  87,  36   S.   W.   1080;   Plympton  v. 
Hall,  55  Minn.   22,   56   N.   W.   351,   21 
L.  R.  A.   675;   Wager   v.   Wagoner,   53 
Neb.  511,  73  N.  W.  937;  Whetstone  v. 
Whetstone,    75    Ala.    495;    Howard    v. 
Howard,   87   Ky.    616,   9    S.   W.   411,   1 
L.  R.   A.    610;    Collins   v.   Toppin,    63 
N.  J.  Eq.  381,  51   Atl.  933;   Denny   r. 
Denny,   8   Allen    (Mass.)    311;    Appeal 
of  Wentz,   76   Conn.  405,   56  Atl.   625. 
While  most  of  the  authorities  herein- 
before cited  were  in  equity,  the  same 
rule  applies  in  actions  at  law.    Collins 
v.  Toppin,   63   N.   J.   Eq.   381,   51   Atl. 
933;  Rankin  v.  Warner,  2  Lea  (Tenn.) 
302;  Wilson  v.  Ansley,  47  Ga.  278;  Chi- 
cago etc.  R.  Co.  v.  Munger,  78  111.  300; 
Jetton  &  Ferris  v.  Smead,  29  Ark.  372, 
382;  Peters  v.  Townsend,  93  Ark.  103, 
124  S.  W.  255." 

In  King  v.  McLean  Asylum,  64  Fed. 
325,  12  C.  C.  A.  139,  the  next  friend  of 
an  insane  petitioner  for  a  writ  of 
habeas  corpus  was  permitted  to  main- 
tain the  action. 

For  other  cases  holding  that  a  per- 
son insane  or  non  compos  mentis  may 
sue  by  next  friend,  see:  U.  S. — Florida 
etc.  R.  Co.  v.  Bell,  87  Fed.  369,  31  C. 
"■  A.  9,  reversed  on  other  grounds  in 
W  II.  S.  321,  20  Sup.  Ct.  399,  44  L. 
w.  486;  Dudgeon  v.  Watson,  23  Fed. 
161  ■  Cal. — Security  Loan,  etc.  Co.  v. 
u  n,  108  Cal.  214,  41  Pac.  467. 


Del. — Penington  v.  Thompson,  5  Del. 
Ch.  328;  Allen  v.  Babeock,  1  Harr.  348. 
Ga. — La  Grange  Mills  v.  Kener,  121  Ga. 
429,  49  S.  E.  300;  Dent  v.  Merriam  113 
Ga.  83.  38  S.  E.  334;  Aetna  Ins.  Co.  v. 
Peavy,  9  Ga.  App.  759,  72  S.  E.  300.  IU. 
Isle  v.  Cranby,  199  111.  39,  64  N.  E. 
1065,  64  L.  R.  A.  513  (overruling  Cov- 
ington v.  Neftzger,  140  111.  608,  30  N. 
E.  764,  33  Am.  St.  Rep.  261);  Speck  v. 
Pullman  Palace  Car  Co.,  121  111.  33, 
12  N.  E.  213;  Steele  v.  Wynn,  139  111. 
App.  428;  Roughan  v.  Morris,  87  IU. 
App.  642;  Leonard  v.  The  Times,  51 
111.  App.  427;  Ryder  v.  Topping,  15  111. 
App.  216;  Fietsam  v.  Kropp,  6  111.  App. 
144.  Ky. — Upton's  Committee  V.  Bush, 
135  Ky.  102,  121  S,.  W.  1005;  Wilson 
v.  Oldham,  12  B.  Mon.  55.  Mass. — Tay- 
lor v.  Lovering,  171  Mass.  303,  50  N.  E. 
612.  Miss. — Gillespie  v.  Hauenstein,  72 
Miss.  838,  17  So.  602.  Neb.— Kuhn  v. 
Kilmer,  16  Neb.  699,  21  N.  W.  443. 
N.  J.— Kroehl  v.  Taylor,  69  N.  J.  Eq. 
525,  61  Atl.  257;  Lamb  v.  Lamb,  23  Atl. 
1009;  Norcom  v.  Rogers,  16  N.  J.  Eq. 
484.  N.  C— Abbott  v.  Hancock,  123 
N.  C.  99,  31  S.  E.  268.  K.  I.— Kenyon 
v.  Hayhurst,  35  R.  I.  380,  87  Atl.  168. 
Tenn. — Parsons  v.  Kinzer,  3  Lea  342. 
Tex. — Lindley  v.  Lindley,  102  Tex.  135, 
113  S.  W.  750;  Holland  v.  Couts,  100 
Tex.  232,  98  S.  W.  236;  Abrahams  V. 
Vollbaum,  54  Tex.  226;  Cooke  v.  Thorn- 
hill,  16  Tex.  177;  Hughey  v.  Mosby, 
31  Tex.  Civ.  App.  76,  71  S.  W.  395; 
Holzheiser  v.  Gulf,  W.  T.  &  P.  R.  Co., 
11  Tex.   Civ.  App.  677,  33   S.  W.   887. 

Contra. — Tiffany  v.  Worthington,  96 
Iowa  560,  65  N.  W.  817;  Rebecca  Ow- 
ing's  Case,  1  Bland  (Md.)  290. 

52.  Ala. — Whetstone  v.  Whetstone's 
Exrs.,  75  Ala.  495.  Del. — Penington  v. 
Thompson,  5  Del.  Ch.  328;  Allen  v.  Bab- 
cock,  1  Harr.  348.  Ga. — Dent  v.  Mer- 
riam, 113  Ga.  83,  38  S.  E.  334;  Reese 
v.  Reese,  89  Ga.  645,  15  8.  E.  846.  Neb. 
Wager  v.  Wagoner,  53  Neb.  511,  73 
N.  W.  937.  Tenn. — Parsons  v.  Kinzer, 
3  Lea  342.  Tex. — Holland  v.  Riggs,  53 
Tex.  Civ.  App.  367,  116  S.  W.  167; 
Holzheiser  v.  Gulf  W.  T.  &  P.  R.  Co., 
11  Tex.  Civ.  App.  677,  33  S.  W.  887. 

In  North  Carolina  where  allegation 
of  insanity  of  husband  is  admitted  by 
demurrer,  suit  may  be  brought  by  his 
next   friend    though   no   inquisition   of 
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public  officer,53  or  the  committee  attempting  to  act  was  irregularly 
appointed,  in  which  case  the  committee  may  act  as  next  friend,54  but 
a  mere  volunteer  who  institutes  a  suit  as  next  friend  of  a  non  compos, 
before  there  has  been  an  inquisition  of  lunacy,  always  proceeds  at  his 
peril.65  The  court  should  ascertain  the  propriety  of  such  representa- 
tion before  allowing  the  litigation  to  proceed.56 

In  case  a  defendant  is  mentally  incompetent  the  court  should  ap- 
point a  guardian  ad  litem  to  represent  him,57  even  though,  according  to 


lunacy  was  had,  and  the  wife  may  bring 
the  action  as  such  next  friend.  Ab- 
bott V.  Hancock,  123  N.  C.  99,  31  S.  E. 
268. 

53.  Parsons  v.  Kinzer,  3  Lea  (Tenn.) 
342;  Holland  v.  Couts,  100  Tex.  232,  98 
S.  W.  236. 

Though  the  attorney  general  or  the 
attorney  for  the  commonwealth  might 
have  maintained  a  suit  to  recover  prop- 
erty belonging  to  an  incompetent  who 
had  no  committee,  such  suit  is  also 
maintainable  by  the  incompetent  by  his 
next  friend  where  the  representative 
of  the  commonwealth  did  not  act.  Up- 
ton's Committee  v.  Bush,  135  Ky.  102, 
121  S.  W.  1005. 

In  Virginia  proceedings  to  sell  the 
real  estate  of  an  insane  person  must 
be  by  his  committee  and  not  by  a  next 
friend.  Wheeler  v.  Thomas  (Va.),  81  S. 
E.  51. 

54.  Upton's  Committee  v.  Bush,  135 
Ky.   102,   121  S.  W.   1005. 

55.  That  the  alleged  non  compos 
may  not  in  fact  ,be  so,  or  may  recover 
and  repudiate  his  interference,  or  that 
the  chancery  court  may  not  consider 
him  a  suitable  person  and  may  disal- 
low his  intermeddling.  Whetstone  V. 
Whetstone's  Exrs.,  75  Ala.  495;  Plymp- 
ton  v.  Hall,  55  Minn.  22,  56  N.  W.  351, 
21  L.  E.  A.  675. 

56.  Lindley  v.  Lindley,  102  Tex.  135, 
113  S.  W.  750. 

"The  welfare  and  interest  of  the  al- 
leged non  compos  are  matters  of  prime, 
dominating  importance,  and  should  re- 
ceive the  careful  consideration  of  the 
court,  before  the  litigation  is  allowed 
to  progress.  These  preliminary  inquir- 
ies should  bo  first  instituted;  and  to 
this  end  the  chancellor  may  require  the 
verdict  of  a  jury,  or  a  report  from 
the  register,  so  as  to  properly  inform 
his  conscience.  Nor  should  the  pro- 
ceeds of  the  suit,  if  successful,  be  al- 
lowed to  pass  into  unsafe  hands.  Should 
there  be  a  successful  inquisition,  and 
a  guardian  appointed  pending  the  liti- 
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gation,  an  inquiry  should  be  instituted 
whether  such  appointment  is  in  the  in- 
terest of  the  non  compos.  If  this  in- 
quiry prove  satisfactory,  then  such 
guardian  should  be  allowed  to  control 
the  litigation."  Whetstone  v.  Whet- 
stone's Exls.,  75  Ala.  495. 

57.  Cal.— Justice  v.  Ott,  87  Cal.  530, 
25  Pac.  691.  Ky. — Cates  v.  Woodson,  2 
Dana  452.  Mass. — Welch  v.  Pox,  205 
Mass.  113,  91  N.  E.  145;  Com.  v.  Cooley, 
t  Allen  358;  Pond  v.  Pond,  13  Mass. 
413.  Mich. — Erwin  v.  Pay,  165  Mich. 
503,  130  N.  W.  1123.  Mo.— Redmond 
v.  Quincy,  etc.  E.  Co.,  225  Mo.  721,  126 
S.  W.  159;  Bensieck  v.  Cook,  110  Mo. 
173,  19  S.  W.  642,  33  Am.  St.  Eep.  422. 
Neb. — Simmons  v.  Kelsey,  72  Neb.  534, 
101  N.  W.  1.  N.  Y.— Hanley  v.  Bren- 
nan,  19  Abb.  N.  C.  186;  Montgomery  v. 
Montgomery,  3  Barb.  Ch.  132;  Copous 
v.  Kauffman,  3  Edw.  Ch.  370';  Hill  v. 
Guaranty  Trust  Co.,  157  App.  Div.  907, 
142  N.  Y.  Supp.  346  (holding  that  such 
an  appointment  is  necessary);  Hunter 
v.  Hatfield,  12  Hun  381.  S.  C— Booth 
v.  Langley  Co.,  51  S.  C.  412,  29  S.  E. 
204,  guardian  ad  litem  necessary.  Tenn. 
Steifel  &  Pfeifer  v.  Clark,  9  Baxt.  466. 
Va. — Wheeler  v:  Thomas,  81  S.  E.  51, 
guardian  ad  litem  necessary.  W.  Va. 
Eakin  vl  Hawkins,  52  W.  Va.  124,  43 
S.  E.  211,  appointment  necessary.  Wis. 
Marx  v.  Bowland.  59  Wis.  110,  17  N. 
W.  687. 

Curator  ad  hoc  appointed  for  a  noa- 
resident  insane  person  owning  property 
within  the  state  where  the  action  insti- 
tuted. Hansell  v.  Hansell,  44  La.  Ann. 
548,  10  So.  941. 

As  in  the  case  of  the  appointment  of 
a  next  friend,  so  no  commission  de 
hlnatico  inquirendo  need  have  been  is- 
sued as  a  prerequisite  to  such  appoint- 
ment. Hanley  v.  Brennan,  19  Abb.  N. 
C.  (N.  Y.)  186;  Hunter  v.  Hatfield,  12 
Hun   (N.  Y.)    381. 

In  Graves  v.  Graves  (Mo.),  164  ». 
W.  496,  it  was  said:  "If  no  guardian 
ad  litem  was  appointed,  then  the  luna- 
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some  authorities  he  has  a  general  guardian  or  committee.58  The 
authorities  are  not  in  accord  as  to  whether  an  insane  person  may  be 
represented  in  divorce  proceedings  by  a  next  friend  or  guardian  ad 
litem.50 

III.    JURISDICTION.  —  The  appointment  of  a  guardian  ad  litem 
is  a  power  incident  to  all  courts,60  but  the  usual  practice  is  for  the  ap- 


tic  never  had  his  day  in  court  in  the 
full  sense  of  the  term,  and  a  judgment 
rendered  against  him,  after  a  sugges- 
tion of  lunacy  as  here,  'would  smack 
of  legal,  if  not  actual  fraud." 

It  is  error  for  the  court  to  decree 
against  a  lunatic  without  an  answer 
from  his  guardian  ad  litem.  Sturges  v. 
Longwortli,  1  Ohio  St.  544. 

A  defendant  of  unsound  mind  must 
appear  by  guardian  ad  litem  before 
the  complainant  can  proceed,  and  it  is 
a  matter  of  course  to  appoint  such 
guardian  if  the  fact  of  unsoundness  of 
mind  be  averred  in  the  bill;  and,  if 
not,  the  appointment  will  be  made  upon 
the  fact  being  satisfactorily  shown. 
Speak  &  Pointer  v.  Metcalf,  2  Tenn. 
Ch.  214. 

It  is  only  where  there  is  no  commit- 
tee, or  where  there  is  a  conflict  of  in- 
terest between  the  committee  and  the 
lunatic,  that  it  becomes  necessary  to 
appoint  a  guardian  ad  litem  for  the  in- 
sane defendant.  Howard  v.  Lands- 
berg's  Committee,  108  Va.  161,  60  S.  E. 
769;  Hinton  v.  Bland's  Admr.,  81  Va. 
588. 

When  incompetent  is  not  made  a 
party  to  the  suit  the  court  has  no  jur- 
isdiction to  appoint  a  guardian  ad  litem 
for  him.  Boyd  v.  Dodson,  66  Cal.  360, 
5  Pac.  617. 

58.  Justice  v.  Ott,  87  Cal.  530,  25 
Pac.  691. 

Where  a  bill  is  filed  against  a  luna- 
tic or  an  habitual  drunkard  and  his 
committee  jointly,  it  is  a  matter  of 
course  to  appoint  the  committee  guard- 
ian ad  litem  to  appear  and  answer  the 
bill  for  the  lunatic  or  drunkard,  if  the 
committee  has  no  interest  in  the  con- 
troversy adverse  to  that  of  the  person 
lor  whom  he  is  committee.  And  an 
order  for  that  purpose  made  upon  the 
ra  parte  application  of  the  committee 
is  regular.  New  v.  New,  6  Paige  Ch. 
(N.  Y.)  237. 

Where  a  lunatic  defendant  is  a  non- 
resident of  the  state,  and  has  been 
brought  into  court  by  publication,  it 
is  competent  for  the  court  to  appoint 


a  guardian  ad  litem  to  defend  the  suit, 
although  such  guardian  ad  litem  may 
not  have  been  appointed  the  general 
guardian  of  the  lunatic.  Sturges  v. 
Longworth,  1  Ohio  St.  544. 

The  executor  and  residuary  legatee 
named  in  a  will  is  not  a  proper  per- 
son to  proteet  the  rights  of  an  insane 
heir  at  law  of  the  testator,  to  whom 
no  part  of  the  estate  has  been  de- 
vised or  bequeathed,  although  the  exe- 
cutor is  the  general  guardian  of  such 
heir.  And  the  court  may  proceed,  as 
though  such  insane  heir  had  no  gen- 
eral guardian,  to  appoint  a  guardian  ad 
litem  to  prosecute  an  appeal  from  an 
order  admitting  the  will  to  probate. 
Marx  v.  Eowlands,  59  Wis.  110,  17  N. 
W.   087. 

59.  See  the  title  "Divorce,"  7 
Standard  Proc.  749. 

60.  Del. — Bancroft  v.  Bancroft,  85 
Atl.  561.  Ga. — Nicholson  v.  Wilborn,  13 
Ga.  467;  Leonard  v.  Scarborough  2 
Ga.  73.  Me. — Leavitt  v.  Bangor,  41  Me. 
458.  Mich.— Walker  v.  Hull,  35  Mich. 
488.  Mo. — Vaile  v.  Sprague,  179  Mo. 
393,  78  S.  W.  609,  circuit  court.  N.  Y. 
Brick's  Estate,  15  Abb.  Pr'.  12;  Bullard 
&  Lord  v.  Spoor,  2  Cow.  430.  S.  C. 
Wideman  v.  Patton,  64  S.  C.  408,  42  S. 
E.  190,  magistrate.  Utah. — Hyndman 
v.  Stowe,  9  Utah  23,  33  Pac.  227.  Va. 
Strayer  v.  Long,  83  Va.  715,  3  S.  E. 
372. 

"Whenever  the  question  arises  as  to 
whether  such  a  guardian  is  required  the 
court  has  jurisdiction  to  consider  and 
decide  it.  And  this  jurisdiction  is  not 
founded  upon1  a  previous  notice  to  the 
litigant  but  is  a  part  of  and  incidental 
,to  its  general  jurisdiction  over  the 
case  and  the  parties  properly  before  the 
court."  Welch  v.  Fox,  205  Mass.  113, 
91  N.  E.  145. 

A  magistrate  has  power  to  appoint  a 
guardian  ad  litem  to  conduct  a  suit  in 
his  court.  Wideman  v.  Patton,  64  S.  C. 
408,  42   S.  E.   190. 

The  chancery  court  is  the  general 
guardian  of  all  infants  within  its  jur- 
isdiction, and  has  authority,  by  virtue 

Vol.  X 


720 


GUARDIAN  AD  LITEM 


pointment  to  be  made  by  the  court  in  which  the  action  has  been  or  is 
to  be  brought  or  prosecuted,61  and  with  reference  to  the  particular 
litigation.62  Under  some  statutes  the  clerk  of  the  court  may  exercise 
this  authority.63 

Loss  of  Jurisdiction.  —  Jurisdiction  having  been  once  assumed  over  a 
person  of  unsound  mind  appearing  by  next  friend,  it  will  not  be  lost 
by  a  petition  by  the  incompetent  to  dismiss  the  action,64  but  where  the 
case  is  removed  from  a  state  court  to  a  federal  court,  the  state  courts 
have  no  further  jurisdiction  over  the  guardian  ad  litem.65 

IV.  TIME  OP  APPOINTMENT.  — A.  Foe  Plaintiff.  — Accord- 
ing to  some  cases  it  is  not  necessary  that  there  should  be  a  guardian  or 
next  friend  for  an  infant  plaintiff  at  the  time  of  suing  out  process,60 
but  others  take  the  view  that  this  step  is  necessary  before  suit  is 


of  its  general  powers,  to  protect  their 
rights  when  defendants  in  that  court, 
by  the  appointment  of  -a  guardian  ad 
litem.    Preston  v.  Dunn,  25  Ala.  507. 

In  South  Carolina  the  appointment  of 
a  guardian  ad  litem  for  infant  defend- 
ants or  plaintiffs  in  an  action  in  the 
court  of  common  pleas  may  be  made  by 
the  court  or  judge  thereof,  or  by  a  mas- 
ter in  those  counties  where  the  office 
exists,  and  also  by  clerk  of  court  in 
partition  or  foreclosure  suits.  To  await 
the  sitting  of  the  court  to  procure  the 
appointment  of  a  guardian  would  cause 
vexatious  delays  in  forwarding  causes. 
Lyles  v.  Haskell,  35  S.  C.  391,  14  S. 
E.   829. 

61.  Goodfriend  v.  Robins,  92  N.  Y. 
Supp.  240;  Wideman  v.  Patton,  64  S.  C. 
408,  42  S.  E.  190. 

The  appointment  of  the  guardian  "is 
under  the  control  of  the  court  in  which 
the  case  is  pending,"  and  no  appeal 
will  lie  from  the  order.  In  re  Hathaway, 
111  Cal.  270,  43  Pac.  754. 

The  appointment  under  the  South 
Carolina  statute  may  be  made  by  the 
probate  court,  though  the  action  is  in 
another  court.  Lyles  v.  Haskell,  35 
S.  C.  391,  14  S.  E.  829. 

Upon  an  appeal  from  the  action  of 
the  probate  court  on  an  administrator's 
account,  the  circuit  court  would  have 
authority  if  deemed  necessary  to  ap- 
point a  new  guardian  ad  litem.  Walker 
v.  Hull,   35   Mich.  488. 

62.  Goodfriend  v.  Eobins,  92  N.  Y. 
Supp.   240. 

63.  Lowe  v.  Harris,  121  N.  C.  287, 
28  S.  E.  535.  See  also  Lyles  v.  Has- 
kell, 35  S.  C.  391,  14  S.  C.  829. 

A  guardian  ad  litem  improperly  ap- 
pointed  by   the   clerk   of    court   upon 
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petition  of  the  mother  in  a  case  in 
which  she  is  plaintiff  and  there  is  no 
conflict  of  interest,  may  be  cured  by 
confirmation  of  appointment  by  circuit 
judge.  Ex  parte  Pearson,  79  S.  C.  302, 
60  S.  E.  706. 

64.  In  Isle  v.  Cranby,  199  111.  39, 
64  N.  E.  1065,  64  L.  E.  A.  513,  it  is 
said:  "We  see  no  good  reason  why  it 
should  be  held  that  the  circuit  court 
should  be  ousted,  of  jurisdiction  as 
soon  as  the  person  who  it  is  claimed  is 
of  unsound  mind,  though  an  attorney, 
appears  and  asks  that  the  suit  be  dis- 
missed, but  think  that  the  court,  hav- 
ing taken  jurisdiction  of  the  case  by 
the  appointment  of  a  next  friend  and 
having  allowed  the  bill  to  be  filed,  has 
the  right  to  determine  for  itself  the 
question  of  whether  or  not  it  should 
retain  jurisdiction  by  investigating  the 
mental  condition  of  the  complainant, 
either  by  hearing  the  evidence  and 
passing  upon  the  question  or  by  sub- 
mitting the  question  to  a  jury;  other- 
wise the  very  object  of  allowing  the 
suit  to  be  commenced  might  be  de- 
feated by  the  defendant  procuring  an 
attorney,- in  the  name  of  the  complain- 
ant, to  appear  without  the  knowledge 
of  the  complainant,  and  who,  by  rea- 
son of  his  mental  incapacity,  was  in- 
capable of  taking  any  action  in  tha 
case,  by  employing  an  attorney  or 
otherwise,  and  moving  that  the  cause 
be  dismissed." 

65.  State  v.  Superior  Court,  74  Wash. 
559,  134  Pac.  172.  See  generally  the 
title  "Removal  of  Causes." 

66.  Stumps  v.  Kelley,  22  HI.  140; 
Groff  v.  Groff,  3  N.  J.  L.  235. 

The  appointment  may  be  made  after 
the  suit  is  brought.  Howell  v.  American 
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instituted.67  Some  authorities  hold  that  the  plaintiff  must  not  go 
to  trial  until  the  appointment  is  made,68  others  that  the  appointment 
may  be  made  at  any  time  during  the  proceedings;69  it  even  having 


Bridge  Co.  (Bel.),  53  Atl.  53;  Illinois 
C  B.  Co.  v.  LatimeT,  128  111.  163,  21 

N.  E.  7. 

67.  Sick  v.  Michigan  Aid  Assn.,  49 
Mich.  50,  12  N.  W.  905. 

In  Imhoff  v.  Wurtz,  9  N.  Y.  Civ. 
Proc.  48,  it  was  held  that  a  code  pro- 
vision that  "Before  summons  is  issued, 
in  the  name  of  an  infant  plaintiff,  a 
competent  and  responsible  person  must 
be  appointed  to  appear  as  his  guard- 
ian," etc.,  is  mandatory  and  therefore 
jurisdictional  instead  of  only  permis- 
sory,  and  the  court  accordingly  refused 
to  allow  an  appointment  nunc  pro  tunc. 
See  also  Hill  v.  Thaeter,  3  How.  Pr. 
(N.  Y.)  407.  But  see  Hill  v.  Board  of 
Water  Comrs.,  etc.,  77  Hun  491,  28 
N.  Y.  Supp.  805;  Conroy  v.  Bigg,  109 
N.  Y.  Supp.  914.  And  see  Bima  v. 
Eossie  I.  Works,  120  N.  Y.  433,  24 
N.  E.  940. 

A  prochein  ami  should  be  appointed 
previous  to  the  issuing  of  a  capias  at 
tie  suit  of  an  infant,  but  the  pro- 
ceedings will  not  be  set  aside  if  an 
appointment  be  made  previous  to  a 
motion  to  set  aside  the  proceedings, 
and  the  costs  of  the  motion  be  paid. 
Pitch  v.  Fitch,  18  Wend.   (N.  Y.)   513. 

68.  MeDaniel  v.  Nicholson,  2  Mill. 
(S.  C.)  344. 

69.  See  Cal.— In  re  Cahill,  74  Cal. 
52,  15  Pac.  364,  where  the  appointment 
was  made  when  the  case  was  called  for 
trial.  Minn. — Patterson  v.  Melchior, 
106  Minn.  437,  119  N.  W.  402.  Mo. 
Jones  v.  Steele,  36  Mo.  324.  N.  M. 
Dye  v.  Meece,  16  N.  M.  297,  120  Pac. 
306. 

In  Greenman  v.  Cohee,  61  Ind.  201, 
the  court  said:  "Between  substituting 
one  next  friend  for  another  after  the 
suit  is  brought,  and  admitting  a  next 
Wend  after  the  suit  is  brought,  when 
there  was  none  at  first,  there  is  no  sub- 
stantial difference;  and,  if  a  new 
party  may  be  introduced  after  the 
commencement  of  the  suit,  we  do  not 
8e!  wn7  a  new  next  friend  may  not  be. 
Admitting  a  next  friend  after  the 
JJit  is  brought  does  not  affect  either 
'lie  claim  or  the  defense." 

Where  a  prosecution  for  bastardy  is 
Proceeding,  in  the  county  court  in  be- 
flaJf  of  a  minor,  it  is  competent,  after 
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a  motion  to  dismiss  is  filed  by  the  de- 
fendant, for  the  court  to  allow  a 
prochein  ami  to  enter  as  prosecutor. 
Coomes  v.  Knapp,  11  Vt.  543. 

A  new  trial  cannot  be  obtained  by  a 
minor  on  the  ground  that  he  did  not 
appear  on  the  trial  by  guardian,  where 
it  is  shown  that  after  his  appearance 
by  attorney  such  attorney  was  ap- 
pointed his  guardian  ad  litem  and  con- 
tinued to  act  for  him  through  the 
trial,  and  no  prejudice  to  the  minor  is 
shown.  Webster  v.  Page,  54  Iowa  461, 
6  N.  W.  716. 

At  the  trial  and  before  a  cause  is 
submitted  to  the  jury  the  proceedings 
may  be  amended  by  striking  out  the 
name  of  a  plaintiff,  and  also  by  insert- 
ing the  name  of  a  next  friend  of  a 
plaintiff  who  is  shown  to  be  a  minor. 
Fla. — Neal  v.  Spooner,  20  Pla.  38. 
Mont. — Hoskins  v.  White,  13  Mont.  70, 
32  Pac.  163.  N.  Y.— Hill  v.  Board  of 
Water  Comrs.,  77  Hun  491,  28  N.  Y. 
Supp.  805;  Conroy  v.  Bigg,  109  N.  Y. 
Supp.  914.  But  see  Imhoff  v.  Wurtz, 
9  Civ.  Proc.  48.  Tex.— Gulf,  C.  &  S.  F. 
E.  Co.  v.  Conder,  23  Tex.  Civ.  App. 
488,  58  S.  W.  58.  Wis.— Sabine  v. 
Fisher,  37  Wis.  376. 

In  Chrisman  v.  Divinia,  141  Mo.  122, 
41  S.  W.  920,  the  court  refused  to  de- 
clare void  a  partition  sale  because  of 
the  fact  that  no  guardian  was  appointed 
at  the  institution  of  the  proceedings, 
but  where  he  was  appointed  before  the 
interlocutory  judgment  in  partition. 

In  Foley  v.  California  Horseshoe  Co., 
115  Cal.  184,  47  Pac.  42,  56  Am.  St. 
Bep.  87,  the  complainant  averred  the 
appointment  of  a  guardian  ad  litem, 
and  this  averment  was  traversed  by  the 
answer.  Upon  the  trial,  when  plain- 
tiff undertook  to  make  proof  of  such 
appointment,  the  court  held  the  proof 
to  be  insufficient  and  the  appointment 
void,  but  permitted  plaintiff  over  the 
objection  of  defendant  to  file  a  new 
petition,  and  then  and  there  made  its 
order  appointing  a  guardian  ad  litem, 
and  ordered  the  trial  to  proceed.  The 
appellate  court  held  this  not  to  be 
ground  for  reversal,  saying:  "The 
judgment  for  plaintiff,  even  without 
the  appointment  of  a  guardian  ad  litem, 
would  not  have  been  void   (Childs  v. 
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been  held  proper  to  make  it  after  appeal.70^  If  the  plaintiff  in  an  action 
becomes  incapacitated  before  the  termination  of  the  litigation  the  duty 
would  then  devolve  upon  the  court  to  make  an  appointment  to  protect 
the  rights  of  such  person.71 

B.  Foe  Defendant.  —  The  general  rule  seems  to  be  that  the  ap- 
pointment of  a  guardian  ad  litem  for  a  defendant  under  legal  disability 
should  be  made  only  after  process  has  been  served  on  such  person72 
or  they  are  brought  before  the  court  by  some  of  the  modes  prescribed 


Lanterman,  103  Cal.  387;  42  Am.  St. 
Eep.  121),  and  the  practice  adopted 
has  been  approved  in  In  re  'C'ahill,  74 
Cal.    52." 

70.  Clark's  Appeal,  2  Boot  (Conn.) 
383. 

It  is  not  error  for  the  circuit  court 
on  the  trial  of  an  appeal  from  a  jus- 
tice's judgment  in  favor  of  a  mother 
and  her  daughter,  to  appoint  the  mother 
next  friend  of  the  daughter  whose  in- 
fancy is  for  the  first  time  brought  to 
the  attention  of  the  court,  no  objec- 
tion having  been  raised  in  the  court 
below.  McDonald  v.  Weir,  76  Mich. 
243,  42  N.  W.  1114. 

A  motion  to  dismiss  an  appeal  to 
the  circuit  court  on  the  ground  that 
the  appellant  was  a  minor  and  had 
no  guardian  ad  litem,  was  properly  de- 
nied where,  before  the  hearing  thereof, 
the  appellant  procured  the  appointment 
of  such  guardian.  Hepp  v.  Huefner,  61 
Wis.  148,  20  N.  W.  923. 

Where  a  court  is  sitting  on  appeal 
from  the  probate  court  and  proceeding 
in  a  trial  de  novo  it  is  the  duty  of  such 
court  to  appoint  a  guardian 'ad  litem 
for  a  party  found  to  be  under  legal 
disability.  Dye  i:  Meece,  16  N.  M. 
297,    120    Pac.    306. 

71.  Simmons  v.  Kelsey,  72  Neb.  534, 
101  N.  W.  1. 

72.  U.  S.— New  York  L.  Ins.  Co.  v. 
Bangs,  103  U.  S.  435,  26  L.  ed.  580; 
Carrington's  Heirs  v.  Brents,  1  McLean 
167,  5  Fed.  Gas.  No.  2,446.  Ala.— Mc- 
Queen v.  Grigsby,  152  Ala.  656,  44  So. 
961;  Herring  v.  Bicketts,  101  Ala.  340, 
13  So.  502;  Mcintosh  v.  Atkinson,  63 
Ala.  241;  Walker  v.  Bank  of  Mobile,  6 
Ala.  452;  Walker  v.  Hallett,  1  Ala. 
379.  Ark. — Gannon  v.  Moore,  83  Ark. 
196,  104  S.  W.  139;  Pinchback  v. 
Graves,  42  Ark.  222;  Freeman  v.  Bus- 
sell,  40  Ark.  56;  Evans  v.  Davies,  39 
Ark.  235;  Pillow  v.  Sentelle  &  Co.,  39 
Ark.  61.  Cal. — Boyd  v.  Dodson,  66  Oal. 
360,  5  Pac.  617;  McCloskey  v.  Sweeney, 
66  Cal.  53,  4  Pac.  943;  Gray  p.  Palmer, 

Vol.  X 


9  Cal.  616.  Fla. — McDermott  v.  Thomp- 
son, 29  Fla.  299.  Ga.— Scott  v.  Win- 
rringham,  79  Ga.  492,  4  S.  E.  390;  Har- 
vey v.  Cubbedge,  75  Ga.  792.  HI. 
Allen  v.  Taylor,  101  111.  185;  Chambers 
v.  Jones,  72  111.  275;  Clark  v.  Thomp- 
son, 47  111.  25;  Crocker  v.  Smith,  10 
111.  App.  376.  Ind. — Carver  v.  Carver, 
64  Ind.  194.  la.— In  re  Estate  of 
Hunter,  84  Iowa  388,  51  N.  W.  20; 
Good  v.  Norley,  28  Iowa  188.  Kan. 
Claypoole  v.  Houston,  12  Kan.  324.  Ky. 
Graham  v.  Sublett,  6  J.  J.  Marsh.  44; 
Girty  v.  Logan,  6  Bush  8.  Miss. — John- 
son v.  Cooper,  56  Miss.  608;  Priee  v. 
Crowe,  44  Miss.  571;  Ingersoll  v.  Inger- 
soll,  42  Miss.  155;  Prewett  v.  Land,  36 
Miss.  495;  Stanton's  Heirs  v.  Pollard, 
24  Miss.  154.  Mo. — Wright  v.  Hink, 
193  Mo.  130,  91  S.  W.  933;  Westmeyer 
l?.  Gallenkamp,  154  Mo.  28,  55  S.  W. 
231,  77  Am.  St.  Eep.  747;  Hendricks 
v,  McLean,  18  Mo.  32;  Kurtz  v.  Eisen- 
stein,  123  Mo.  App.  288,  100  S.  W.  574; 
Nagel  v.  Schilling,  14  Mo.  App.  576. 
N.  Y.— Ctouter  v.  Crouter,  133  N.  T. 
55,  30  N.  E.  726;  Davis  v.  Crandall,  101 
N.  Y.  311,  4  N.  E.  721;  Ingersoll  v. 
Mangam,  84  N.  Y.  622;  Syracuse  Sav- 
ings Bank  v.  Burton,  6  Civ.  Proc.  216. 
N.  C— Gulley  v.  Macy,  81  N.  C.  356; 
Moore  v.  Gidney,  75  N.  C.  34;  Allen  v. 
Shields,  72  N.  C.  504;  Turner  v.  Doug- 
lass, 72  N.  C.  127.  Ohio.— Moore  v. 
Starks,  1  Ohio  St.  369;  Keys  v.  Mc- 
Donald, 1  Handy  287.  Okla.— Boiling 
v.  Campbell,  36  Okla.  671,  128  Pac. 
1091.  S.  C— Genobles  v.  West,  23  S.  0. 
154;  Biker  v.  Vaughan,  23  S.  C.  187; 
Finley  v.  Robertson,  17  S.  C.  435. 
Tenn. — Bruce  v.  Bruce,  11  Heisk.  760; 
Taylor  v.  Walker,  1  Heisk.  734;  Ivey 
v.  Ingram,  4  Coldw.  129;  Greenlaw  v. 
Kernahan,  4  Sneed  371;  Wheatley's 
Lessee  v.  Harvey,  1  Swan  ,484.  Tex. 
Sprague  v.  Haines,  68  Tex.  215,  4 
S.  W.  371;  Montgomery  v.  Oarlton,  56 
Tex.  361;  Maury  v.  Keller  (Tex'.  Civ. 
App.),  53  8.  W.  59.  Va.— Strayer  v. 
Long,  83  Va.  715,  3  S.  E.  372.    Wis. 
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by  the  rules  of  practice.73  In  the  case  of  defendants  under  disabilities 
it  has  been  held  that  the  appointment  need  not  be  made  until  the  re- 
turn day  of  the  citation.74  No  further  proceedings  should  be  had 
against  a  defendant  under  disabilities  after  service  and  return  of 
process  until  a  guardian  ad  litem  has  been  appointed  where  required.75 
But  the  appointment  may  be  made  whenever  the  fact  of  incapacity 
appears  though  it  may  have  existed  at  the  institution  of  the  ease, 


Helms  v.  C'hadbourne,  45  Wis.  60;  Fos- 
ter v.  Hammond,  37  "Wis.  185. 

This  rule  held  applicable,  although 
both  parties  requested  the  court  to  pass 
upon  the  case  just  as  if  the  infants 
had  been  served  with  process  before 
the  appointment.  Wright  v.  Hink,  193 
Mo.  130,  91  S.  W.  933. 

When  the  statute  is  silent  as  to  the 
time  when  the  guardian  ad  litem  is  to 
be  appointed,  an  order  of  sale  in  par- 
tition proceedings  is  not  void  because 
a  copy  of  the  order  for  the  minor  heirs 
to  show  cause  was  not  served  on  such 
heirs  before  said  appointment.  Stuart 
tt  Allen,  16  Cal.  473. 

In  Iowa  where  the  statute  does  not 
designate  the  time  when  the  guardian 
ad  litem  shall  be  appointed,  it  was 
said  that  this  should  not  be  done  unti? 
jurisdiction  has  been  acquired  by  com- 
pleted service,  but  the  court  remarked: 
"In  no  case  called  to  our  attention, 
however,  has  an  appointment  before 
that  time,  the  record  of  which  has 
been  subsequently  approved,  been  de- 
clared illegal."  In  Allen  v.  Saylor,  14 
Iowa  435,  the  service  was  not  such  as 
to  confer  jurisdiction  at  any  time,  and 
on  this  ground  it  was  held  that,  "Un- 
less there  is  a  complete  service  upon 
the  minor,  the  court  has  no  jurisdiction 
to  appoint  a  guardian  ad  litem."  Rice 
».  Bolton,  126  Iowa  654,  100  N.  W. 
634,  102  N.  W.  509. 

In  Ingersoll  v.  Mangam,  84  N.  Y. 
622,  by  force  of  an  explicit  statute  it 
was  held  that  in  foreclosure  actions 
service  of  the  summons  must  precede 
the  appointment  of  a  guardian  ad  litem, 
while  on  the  other  hand  in  an  action 
of  partition  which  that  statute  did 
not  govern,  it  was  held  that  such 
precedent  service  was  not  essential  to 
toe  jurisdiction.  See  Gotendorf  v. 
Goldschmidt,  83  N.  Y.  110. 

Where  There  Has  Been  a  Previous 
Appearance.— In  Gashweller's  Heirs  v. 
Mcllvoy,  1  A.  K.  Marsh.  (Ky.)  84,  it 
was  held  that  infant  heirs  having  pre- 
viously  appeared,    need    not    be    sum- 


moned before  a  guardian  ad  litem  is 
appointed.  See  also  Sears  v.  Duling,  77 
Vt.   496,   61   Atl.  518. 

Appointment  Not  Void. — After  the 
infant  has  been  made  a  party,  the  ap- 
pointment of  a  guardian  ad  litem  for 
him,  even  if  made  without  any  previous 
service  of  process,  and  otherwise  ir- 
regular, is  voidable  merely  and  not 
absolutely  void;  yet  such  irregular  ap- 
pointment although  it  will  work  a  re- 
versal on  error  of  a  decree  against  the 
infant  and  may  be  vacated  by  the 
chancellor  on  motion,  is  valid  until  re- 
versed or  set  aside,  and  the  subsequent 
appointment  of  another  guardian,  while 
the  former  is  unrevoked,  is  void.  Bon- 
durant  v.  Sibley's  Heirs,  37  Ala.  565. 

73.  Ala.— Hodges  v.  Wise,  16  Ala.  509. 
Fla.— Laflin  v.  Gato,  52  Fla.  529,  42 
So.  387.  N.  Y. — Ingersoll  v.  Mangam, 
84  N.  Y.  622;  Syracuse  Sav.  Bank  v. 
Burton,   6   Civ.  Proc.   216. 

Service  by  publication  where  the  in- 
fant is  a  non-resident.  Ala.— Walker 
v.  Bank  of  Mobile,  6  Ala.  452;  Walker 
v.  Hallett,  1  Ala.  379.  Ind. — Carver  v. 
Carver,'  64  Ind.  194.  Ky.— Collard  's 
Heirs  v.  Groom,  2  J.  J.  Marsh.  487. 
Miss. — Ingersoll  v.  Ingersoll,  42  Miss. 
155;  Stanton's  Heirs  v.  Pollard,  24 
Miss.   154. 

74.  In  the  Matter  of  Leinkauf,  4 
Dem.  Sur.   (N.  Y.)    1. 

75.  m.—^Cost  v.  Bose,  17  111.  276. 
Ind. — Hough  v.  Canby,  8  Blackf.  301. 
Mo. — Kurtz  v.  Eisenstein,  123  Mo.  App. 
288,  100  S.  W.  574.  N.  Y.— Harvey  v. 
Large,  51  Barb.  222;  Larkin  v.  Mann, 
2  Paige  Ch.  27;  Meldora  v.  Meldbra,  4 
Sandf.  721. 

A  scire  facias  against  an  infant  heir 
to  charge  lands  may  be  served  on  a 
guardian  appointed  by  the  court  pro 
hac  vice,  but  there  should  regularly 
be  a  guardian  appointed  by  the  proper 
court  before  the  scire  facias  issues. 
Gardner  v.  Ellis'  Heirs,  1  N.  C.  62. 

In  Cowan  v.  Ganung,  58  Mise.  141, 
110  N.  Y.  Supp.  470,  it  was  held  that 
a  judgment    rendered    in    a    justice's 
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if  no  prejudice  results  to  the  infant  or  incompetent.76  Although  the 
appointment  should  be  made  before  trial  the  failure  to  appoint  a 
guardian  ad  litem  until  after  the  trial  has  commenced,  will  not  vitiate 
the  verdict  "where  no  prejudice  is  shown  to  have  resulted  from  the 
failure.77  But  if  it  appears  that  the  infant  has  in  anywise  been 
prejudiced,  a  nunc  pro  tunc  order  making  the  appointment  will  be 
refused,78  and  a  new  trial  will  be  granted.79 

On  or  After  Appeal.  —  It  has  been  held  that  the  appellate  court  may 


court  against  an  infant  defendant  for 
whom,  over  objection,  a  guardian  ad 
litem  who  had  not  filed  his  written 
consent  to  act,  had  been  appointed 
after  the  case  had  been  called  for  trial, 
must  be  reversed  on  appeal. 

Appointment  Should  Be  Hade  Before 
Plea  or  Answer  Filed. — Nicholson  v. 
Wilborn,  13  Ga.  467;  Crocker  v.  Smith, 
10  111.  App.  376. 

Before  Proofs  or  Depositions  Taken. 
Blanton  v.  Davis  (Ark.),  154  S.  W. 
947,  where  the  court  in  passing  upon 
this  point  said:  "The  advantage  to  ac- 
crue to  an  infant  from  having  the 
presence  of  an  acting  guardian  at  the 
taking  of  the  proof  which  fixes  his 
rights  or  liabilities,  with  reference  to 
the  subject-matter  of  the  litigation, 
are  manifest;  and  the  appointment  of 
this  guardian,  before  the  taking  of  this 
proof,  is  evidently  a  part  of  the  de- 
fense which  the  statute  contemplated 
he  should  have  before  judgment  is  ren- 
dered against  him.  It  might  happen 
that  this  duty  would  not  be  performed, 
even  though  the  appointment  were 
made  in  apt  time;  but  it  would  at 
least  be  possible  for  the  infant  to 
have  the  benefit  of  the  presence  of 
his  acting  guardian  at  the  taking  of 
the  proof,  if  he  felt  disposed  to  render 
that   service." 

76.  Gerster  v.  Hilbert,  38  Wis.  609. 
An  appointment  has  been  allowed  on 

a  petition  for  rehearing  on  an  inter- 
locutory decree,  the  disability  not  hav- 
ing appeared  in  the  original  proceed- 
ings. Roberts'  Widow  v.  Stanton,  2 
Munf.    (Va.)    129. 

77.  Wickersham  v.  Timmons,  49  Iowa 
267.  See  also:  Del. — Waples  v.  Waples, 
3  Houst.  458.  Kan. — Harrod  v.  Mc- 
Comas,  78  Kan.  407,  96  Pac.  484.  N.  J. 
Smith  v.  Minor,  1  N.  J.  D.  416. 

In  Benedict  v.  Cooper,  3  Dem.  Sur. 
(N.  Y.)  362,  proceedings  were  com- 
menced for  the  revocation  of  the  pro- 
bate of  a  will.   A  decision  granting  the 
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petition  for  revocation  was  made  but 
the  decree  was  not  yet  entered  when 
it  was  discovered  that  an  infant  son 
had  had  no  special  guardian  to  rep- 
resent him.  The  court  refused  to  set 
aside  the  proceedings  but  at  that  time 
appointed  a  special  guardian  to  repre- 
sent the  infant  in  an  inquiry  to  ascer- 
tain whether  it  would  be  for  the  best 
interests  of  the  infant  that  the  pro- 
ceedings should  stand. 

In  Dye  v.  Meeee,  16  N.  M.  297,  120 
Pac.  306,  it  was  held  that  upon  the  dis- 
closure of  the  disability  of  infancy  of 
the  defendant  the  pleadings  may  be 
amended  at  any  time  during  the  pro- 
cess of  the  trial  so  that  the  same  may 
be  properly  defended  by  a  guardian  ad 
litem. 

\78.  Power  v.  Lenoir,  22  Mont.  169, 
56  Pac.  106. 

Seven  years  after  decedent's  will 
was  admitted  to  probate,  application 
was  made  for  an  order  to  be  entered 
nunc  pro  tunc  appointing  a  guardian 
ad  litem  of  an  infant  contestant  in  the 
special  proceedings  instituted  to  pro- 
cure probate.  It  was  held  that  the 
court  was  without  jurisdiction  to  grant 
the  order  sought,  the  application  for 
which  was  an  attempt  to  forestall  the 
infant 's  right  on  attaining  majority  to 
move  to  vacate  the  decree  on  account 
of  the  failure  to  procure  an  appoint- 
ment of  such  a  guardian  in  due  course. 
Matter  of  Bowne,  6  Dem.  Sur.  (N.  T.) 
51. 

Application  on  Hearing  of  Motion 
To  Confirm  Sale. — It  is  not  error  for  a 
district  court  to  refuse  to  appoint  a 
guardian  ad  litem  where  its  attention 
is  first  called  to  the  insanity, of  such 
party  upon  the  hearing  of  a  motion  to 
confirm  a  sale  of  real  estate  made  on 
execution  issued  on  a  judgment  in  an 
action  at  law.  Kuhn  v.  Kilmer,  16  Neb. 
699,   21  N.  W.  443. 

79.  Wickersham  V.  Timmons,  49 
Iowa  267. 
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appoint  a  guardian  ad  litem  where  none  was  appointed  below,80  or  the 
appointment  may  be  made  after  the  case  has  been  reversed  on  appeal 
and  remanded.81 

A  guardian  ad  litem  for  infant  distributees  should  be  appointed  a  suffi- 
cient length  of  time  before  the  day  of  final  settlement  to  enable  him 
to  examine  the  accounts  filed  by  the  administrator.82 

■Where  Disability  During  Litigation.  —  If  before  the  termination  of  liti- 
gation a  defendant  becomes  incapacitated  the  representative  should  be 
then  appointed  regardless  of  the  stage  reached  in  the  proceedings  at 
the  time.83 

After  Arrival  at  Majority.  —  If  a  suit  is  instituted  against  a  minor 
without  the  appointment  of  a  guardian  ad  litem,  who  ought  then  to  be 
appointed,  it  is  error  to  appoint  one  after  he  becomes  of  age.  He  is 
then  entitled  to  the  control  and  management  of  his  defense  and  the 
case  stands  as  if  he  had  been  of  age  at  the  commencement  of  the  pro- 
ceedings.84 

Premature  Appointment.  —  Some  of  the  cases  hold  that  the  time  pre- 
scribed, either  by  a  statute  or  by  the  rules  of  practice,  in  which  an 
infant  may  apply  to  have  a  guardian  ad  litem  appointed  for  him,  must 
elapse  before  the  court  can  appoint  on  its  own  motion.85 

V.  EFFECT  OF  FAILURE  TO  APPOINT.  —  A  suit  by  an  infant 
is  not  void,86  though  commenced  without  representation  by  guardian 


80.  Pish  v.  Ferris,  3  E.  D.  Smith 
(N.  Y.)  567;  Moody  v.  Gleason,  7  Cow. 
(N.  Y.)  482;  Chaffee  v.  Baptist  Mis- 
sionary Convention,  10  Paige  Ch.  (N. 
Y.)  85. 

Where  an  application  is  made  to  a 
surrogate  to  have  the  applicant  ap- 
pointed general  guardian  of  an  infant, 
if  the  application  is  denied,  and  the 
applicant  wishes  to  appeal  from  the 
decision  of  the  surrogate  refusing  to 
make  such  appointment,  he  should 
make  the  infant,  and  not  the  relative 
of  the  infant  who  objected  to  his  ap- 
pointment a  party  to  his  appeal,  and 
the  appeal  bond  should  be  given  to 
Mm.  And  the  chancellor,  upon  the  ap- 
peal, will  appoint  some  suitable  per- 
son as  guardian  ad  litem  for  the  in- 
fant, to  answer  the  petition  of  appeal 
snd  to  protect  his  rights.  Kellinger 
«•  Eoe,  7  Paige  Ch.  (N.  T.)  362. 

81.  Barber  v.  Graves,  18  Vt.  290, 
approved  in  Sears  v.  Duling,  77  Vt.  496, 
61  Atl.  518. 

,  82.    Jenkins'    Distributors    v.    Jenk- 
u's  Admr.,  16  Ala.  693. 

83.  Simmons  v.  Kelsey,  72  Neb.  534, 

Ml  N.  W.  l. 

8^  Patton  v.  Furthmier,  16  Kan. 
•"»!  In  re  Bousos,  119  N.  Y.  Supp.  34. 


85.  Kurtz  v.  Eisenstein,  123  Mo. 
App.  288,  100  S.  W.  574. 

An  infant  could  not  against  his  will 
and  his  interest  be  considered  in  court 
until  the  full  period  fixed  in  the  order 
as  allowed  by  the  statute  has  elapsed 
and  the  full  opportunities  for  the  not- 
ice to  be  brought  home  to  him  have 
been  accorded.  He  may  be  of  such 
years  of  discretion  as  to  be  entitled  to 
be  heard  upon  the  choice  of.  the  guard- 
ian, or  those  naturally  interested  in 
his  welfare  might  have  a  voice  in  the 
selection.  Murphey  v.  Gato,  52  Fla. 
529,  42   So.  387. 

In  Missouri  the  statute  provides  that 
the  court  must  wait  a  day.  Kurtz  v. 
Eisenstein,  123  Mo.  App.  288,  100  8. 
W.  574. 

The  effect  of  a  premature  appoint- 
ment will  be  found  treated  under  infra, 

xn. 

86.  Bartlett  v.  Batts,  14  Ga.  539; 
Mathews  v.  Fields,  12  Ga.  App.  225,  77 
S.  E.  11;  Hamlin  v.  Burk  Bros.  Meat 
&  Provision  Co.,  174  Mo.  App.  462, 
160  S.  W.  547.  But  see  Becton  v.  Bee- 
ton,  56  N.  C.  419,  where  it  is  said  that 
that  an  infant  is  not  bound  by  the 
decree   unless   properly   represented. 

"But  in  every  case  it  is  in  the  dis- 
cretion of  the  court  to  allow  the  suit 
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or  next  friend,  but  is  amendable  or  may  be  cured  by  verdict,87  or  by 
a  subsequent  appointment  in  time  to  properly  protect  his  interests.88 
For  Defendants.  —  It  has  been  held  that  when  no  guardian  ad  litem 
has  been  appointed  for  the  minor  defendants,  an  answer  or  motion  filed 
in  their  name  or  by  them  cannot  be  considered  for  any  purpose38  and 
according  to  some  authorities  a  judgment  against  an  infant  or  lunatic 
for  whom  no  guardian  ad  litem  has  been  appointed  is  void,90  but  the 
decided  weight  of  authority  is  to  the  effect  that  such  appointment  is 
not  jurisdictional,  and  a  failure  to  appoint  one  is  only  an  irregularity 
or  error  which  does  not  render  void91  a  judgment  subsequently  rendered 


to  proceed  or  not,  and  it  will  order 
a  stay  of  proceedings,  or  the  suit  to  be 
discontinued,  if  it  be  deemed  im- 
proper." Plympton  v.  Hall,  55  Minn. 
22,  56  N.  W.  351,  21  L.  E.  A.  675. 

87.  Vale  Royal  Mfg.  Co.  v.  Brad- 
ley, 8  Ga.  App.  483,  70  S.  E.  36;  But- 
ter v.  Puckhofer,  9  Bosw.  (N.  Y.)   638. 

88.  In  re  Sanborn's  Estate,  109 
Mich.   191,   67   N.   W.   128. 

89.  Shehane  v.  Caraway,  154  Ala. 
391,  45  So.  469. 

'Thus  it  has  been  held  that  the  den- 
ial of  a  motion  made  by  an  infant  to 
set  aside  an  interlocutory  judgment 
does  not  affect  a  like  motion  by  a 
guardian  ad  litem.  Shaw  v.  Shaw,  156 
App.  Div.  379,  141  N.  Y.  Supp.  425. 

90.  Md. — Roche  v.  Waters,  18  Atl. 
866.  N.  H. — Brown  v.  Sceggell,  22 
N.  H.  548.  N.  Y.— Harvey  v.  Large,  51 
Barb.  222. 

In  Pearce  v.  Heyman  (Tex.  Civ. 
App.),  158  S.  W.  242,  an  agreed  judg- 
ment in  which  a  mother  represented 
both  herself  and  her  infant  daughter 
first  as  to  a  claim  against  a  third  per- 
son an.d  then  as  to  the  interest  to  be 
awarded  to  each  other  was  held  to  be 
void. 

In  Farm  v.  Richardson,  6  Allen 
(Mass.)  118,  it  was  held  that  proceed- 
ings in  insolvency,  in  invitum,  against 
an  infant,  who  is  not  represented  by  a 
guardian  ad  litem,  are  void  and  may 
be  set  aside  on  a  bill  in  equity  brought 
by  a,  creditor  who  has  an  attachment 
upon  his  estate,  although  such  credi- 
tor's claim  is  one  which  might  be 
avoided  by  the  infant  on  plea  and 
proof  of  his  infancy. 

Where  Interest  Passes  During  Liti- 
gation.— Where  during  the  pendency  of 
the  suit  the  infant  has  transferred  his 
interest  in  the  property  to  the  party 
in  whose  favor  the  judgment  is  rend- 
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ered,  the  fact  that  he  was  not  repre- 
sented would  not  render  the  judgment 
void.  Shelburn  v.  McCrocklin  (Tex, 
Civ.  App.),  42  S.  W.  329. 

Failure  to  appoint  a  guardian  ad 
litem  for  infants  who  have,  pending 
a  contest,  acquired  by  conveyance  from 
the  contestant  of  a  will  rights  in  prop- 
erty involved,  will  not  of  itself  invali- 
date the  judgment  nor  entitle  the  in- 
fants to  have  it  set  aside  at  the  same 
term.  In  this  case  the  court  in  its 
opinion  said:  "Doubtless  these  min- 
ors could  and  should  have  been  made 
defendants,  and  permitted  to  pEOtect 
their  rights,  on  a  timely  showing  of 
their  interest  but  after  judgment  in  a 
case  where  the  jurisdiction  of  the  court 
had  attached,  would  seem  to  be  too 
late.  The  contestant  of  the  will  cer- 
tainly could  not  delay  proceedings,  or 
throw  any  burden  of  bringing  in  new 
parties  on  the  contestee,  by  transfer- 
ring the  lands  affected  by  the  orphan- 
age provision  of  the  will,  pending  the 
proceeding"  to  probate  it."  Shelby  v. 
St.  James  Orphanage  Asylum,  66  Neb. 
40,  92  N".  W.  155. 

91.  U.  S.— Colt  v.  Colt,  111  U.  S. 
566,  4  Sup.  Ct.  553,  28  L.  ed.  520.  Ala. 
Conway  v.  Clark,  58  So.  441;  Levy- 
stein  v.  O'Brien,  106  Ala.  352,  17  So. 
550,  54  Am.  St.  Rep.  56,  30  L.  R.  A. 
707;  Cook  v.  Rogers,  64  Ala.  406;  Taboi 
v.  Lorance,  53  Ala.  543;  Walker  v. 
Clay,  21  Ala.  797.  Ark.— Ryan  v. 
Fielder,  99  Ark.  374,  138  S.  W.  973; 
Boyd  v.  Roane,  49  Ark.  397,  5  S.  W. 
704;  Trapnall's  Admx.  v.  State  Bank, 
18  Ark.  53.  Cal.— Childs  v.  Lanterman, 
103  Cal.  387,  37  Pac.  382,  42  Am.  St. 
Rep.  121;  Estate  of  Cahill,  74  Cal.  52, 
15  Pac.  364;  Emerie  v.  Alvarado,  64 
Cal.  529,  2  Pac.  418;  Skinner  v,  Knick- 
rehm,  10  Cal.  App.  596,  102  Pac.  947. 
Conn.— State  v.  James,  37  Conn.  355; 
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in  the  action,  and  that  the  error  is  amendable  before  a  verdict  is  ren- 


Fahay  v.  State,  25  Conn.  205.  Ga. 
Koss  v.  Southwestern  B.  Co.,  53  Ga. 
514;  Mathews  v.  Fields,  12  Ga.  App. 
295  77  S.  E.  11.  111. — Millard  v.  Mar- 
mon,  H6  HI-  649,  7  N.  E.  468;  Gage 
«.  Schroder,  73  111.  44;  Quigley  ».  Bob- 
erts,  44  111.  503;  Peak  v.  .Shasted,  21 
111.  137;  Lemon  v.  Sweeney,  6  111.  App. 
507.  Ind.— Clark  v.  Hillis,  134  Ind. 
421,  34  N.  E.  13;  Cohee  v.  Baer,  134 
Ind.  375,  32  N.  E.  920,  39  Am.  St.  Eep. 
270;  MeBride  v.  State,  130  Ind.  525, 
30  N.  E.  699;  Daugherty  v.  Eeveal  (Ind. 
App.),  102  N.  E.  381;  Watson  v. 
Wiightsman,  26  Ind.  App.  437,  59  N. 
E.  1064.  la. — Eiee  v.  Bolton,  126  Iowa 
654,  100  N.  W.  634,  102  N.  W.  509; 
Parkins  v.  Alexander,  105  Iowa  74,  74 
N.  W.  769;  Hoover  v.  Kinsey  Plow  Co., 
55  Iowa  668,  8  N.  W.  658;  Myers  v. 
Davis,  47  Iowa  325;  Drake  v.  Hanshaw, 
47  Iowa  291.  Kan. — Walkenhorst  v. 
Lewis,  24  Kan.  420;  Mercantile  Co.  r. 
Hutchinson,  2  Kan.  App.  47,  43  Pac. 
315.  Ky.— Keller  v.  Wilson,  90  Ky. 
350,  14  S.  W.  332;  Simmons  v.  McKay, 
5  Bush  25;  Porter's  Heirs  v.  Eobinson, 
3  A.  K.  Marsh.  253;  Norfleet's  Admr. 
v.  Logan,  21  Ky.  L.  Eep.  1200,  54  S.  W. 
713;  Schuk  v.  Stoll,  6  Ky.  L.  Eep.  364. 
Md. — Kemp  &  Buckey  v.  Cook  &  Bidge- 
ly,  18  Md.  130.  Mass.— Austin  v.  Sem- 
inary, 8  Mete.  196.  Mich. — Johnson  v. 
Cook,  146  N.  W.  343;  Schimpf  v. 
Wayne  Circuit  Judge,  129  Mich.  103, 
88  N.  W.  384.  Minn. — Eisenmenger  v. 
Murphy,  42  Minn.  84,  43  N.  W.  784/18 
Am.  St.  Eep.  493.  Miss. — Eubanks  v. 
McLeod,  63  So.  226;  MeLemore  v.  Chi- 
cago, etc.  E.  Co.,  58  Miss.  514;  Smith 
«.  Bradley,  6  Smed.  &  M.  485.  Mo. 
Cochran  v.  Thomas,  131  Mo.  258,  33 
S.  W.  6;  Charley  v.  Kelley,  120  Mo. 
134,  25  S.  W.  571;  Bailey  v.  McGin- 
niss,  57  Mo.  362;  Townsend  v.  Cox,  45 
Mo.  401;  Fulbright  v.  Cannefox,  30  Mo. 
425.  Neb.— Manfull  v.  Graham,  55  Neb. 
645,  76  N.  W.  19,  70  Am.  St.  Eep.  412; 
Parker  v.  Starr,  21  Neb.  680,  33  N.  W. 
424.  N.  Y — Rima  v.  Eossie  Iron 
Works,  120  N.  Y.  433,  24  N.  E.  940; 
McMurray  v.  McMurray,  66  N.  Y.  175; 
ratner  v.  Hoeger,  14  Daly  470;  Fox  v. 
fee,  24  App.  Div.  314,  49  N.  Y.  Supp. 
292;  Winterroth  v.  Cox,  133  N.  Y.  Supp. 
445;  Book  v.  Dickinson,  38  Misc. 
690  78  N.  Y.  Supp.  287.  N.  C— Fowler 
»■  Poor,  93  N.  C.  466;  Larkins  v.  Bul- 


lard,  88  N.  C.  35.  Ohio. — Johnson  V. 
Pomeroy,  31  Ohio  St.  247;  St.  Clair  v. 
Smith,  3  Ohio  355,  363;  Taylor  v. 
Graves,  4  Ohio  Dec.  (Reprint)  261.  Pa. 
Elliot  v.  Elliot,'  5  Binn.  1.  S.  C— Rob- 
ertson v.  Blair  &  Co.,  56  S.  C.  96,  34 
S.  E.  11,  76  Am.  St.  Eep.  543;  McCrosky 
v.  Parks,  13  S.  C.  90.  Tex.— Wallis  v. 
Stuart,  92  Tex.  568,  50  S.  W.  567; 
Ashe  v.  Young,  68  Tex.  123,  3  S.  W. 
454;  Montgomery  v.  Carlton,  56  Tex. 
361;  Davis  v.  Wells,  37  Tex.  606;  Mar- 
tin v.  Weyman,  26  Tex.  460;  Grogan 
v.  Spaulding  (Tex.  Civ.  App.),  155  S. 
W.  1014.  Wash. — Kongsbach  v.  Casey, 
66  Wash.  643,  120  Pac.  108.  W.  Va. 
Chapman  v.  Branch,  78  S.  E.  235.  Wis. 
Grauman,  Marx  &  Cline  Co.  v.  Krienitz, 
142  Wis.  556,  126  N.  W.  50;  Hepp  v. 
Huefner,  61  Wis.  148,  20  N.  W.  923. 

In  Wallis,  Landes  &  Co.  v.  Stuart,  92 
Tex.  568,  50  S.  W.  567,  the  court  said: 
"So  far  as  our  research  has  extended, 
all  the  authorities  concur  in  holding 
that  although  a  judgment  rendered 
against  a  minor  defendant  without  the 
appointment  of  a  guardian  ad  litem  to 
defend  for  him  may  not,  for  that  rea- 
son alone,  be  void  and  therefore  sub- 
ject to  collateral  attack, — yet  it  is  er- 
roneous and  may  be  set  aside  in  a 
proceeding  brought  directly  for  that 
purpose."  See  also:  111. — Peak  v. 
Shasted,  21  111.  137.  Ind. — Timmons  v. 
Timmons,  6  Ind.  8.  Kan. — Walken- 
horst v.  Lewis,  24  Kan.  420.  Ky. 
Meredith  v.  Sanders,  2  Bibb  101.  Mo. 
Neenan  v.  St.  Joseph,  126  Mo.  89,  28 
S.  W.  963.  '  W.  Va.— Hull  v.  Hull's 
Heirs,  26  W.  Va.  1.  Eng. — Castledine 
v.  Mundy,  4  Barn.  &  Ad.  90,  110  Eng. 
Ecprint   389. 

Thus  in  Wisconsin  it  is  held  that  a 
judgment  by  default  rendered  against 
a  minor  properly  served  with  summons 
but  not  represented  by  a  guardian  ad 
litem  is  not  void  or  open  to  collateral 
attack,  but  may  be  avoided  by  appeal 
for  error  if  the  minority  appears  of 
record,  or  if  not,  then  only  by  direct 
proceeding  in  the  action  seasonably 
taken,  as  by  motion  to  set  aside  the 
default  and  permit  the  minor  to  de- 
fend. Grauman  M.  &  C.  Co.  v.  Krien- 
itz, 142  Wis.  556,  126  N.  W.  50. 

The  failure  to  appoint  a  guardian 
for  infant  defendants,  where  the  estate 
of  the  infant  defendants  is  sold  under 
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dered;92  and  it  has  been  held  that  after  verdict  and  judgment  the 
error  is  cured.93  If  in  appeal  proceedings  the  record  does  not  satisfac- 
torily show  that  a  guardian  ad  litem  has  been  appointed  as  required, 
the  infant  will  not  be  regarded  as  having  been  properly  before  the 
court  or  bound  by  its  decrees,94  and  the  judgment  or  decree  will  be 
reversed.95 

No  Judgment  Rendered.  —  Omission  to  appoint  a  guardian  is  not  re- 
versible error  as  against  an  infant  defendant  where  the  judgment  ren- 
dered is  against  a  co-defendant  only.96 

VI.  PROCEDURE  WHERE  AN  INCOMPETENT  IS  NOT  PROP- 
ERLY REPRESENTED.  —  A.  Incompetent  Plaintiff.  —  Where  an 
infant  without  the  intervention  of  a  guardian  or  next  friend  under- 
takes to  prosecute  his  suit  in  his  own  name,  the  defendant  has  a  right 
to  object  to  his  recovery,  but  such  objection  must  be  interposed  in 


a  decree  of  chancery  to  pay  debts  does 
not  affect  the  title  of  a  purchaser, 
where  the  purchase  has  been  confirmed 
by  the  chancellor.  Browinski  v. 
Phelps,  3  Ky.  L.  Rep.  59. 

The  fact  that  infants  were  not  repre- 
sented by  a  guardian  in  an  action 
against  them  for  a  sale  of  their  real 
estate  for  taxes  renders  the  judgment 
erroneous  merely,  and  not  void.  Keller 
v.  Wilson,  90  Ky.  350,  14  S.  W.  332. 

In  McCormick  v.  Paddock,  20  Neb. 
486,  30  N.  W.  602,  it  was  held  that  a 
court  by  the  service  of  its  process  ac- 
quires jurisdiction  over  the  person  of 
an  insane  defendant,  and  the  failure 
to  appoint,  a  guardian  ad  litem  does 
not  render  the  judgment  either  void 
or  voidable.  It  is,  at  most,  only  erron- 
eous, for  which  the  appropriate  remedy 
is  by  proceedings  in  error,  and  not  by 
an  original  action  to  vacate  the  judg- 
ment. See  also  McAllister  v.  Lancaster 
County  Bank,  15  Neb.  295,  18  N.  W. 
57. 

92.  Ga.— Bartlet  v.  Batts,  14  Ga. 
539.  HI. — McMann  v.  Illinois  Mid- 
land Coal  Co.,  149  111.  App.  427.  Mich. 
In  re  Sanborn's  Estate,  109  Mich.  191, 
67  N.  W.  128;  Sick  v.  Michigan  Aid 
Assn.,  49  Mich.  50,  12  N.  W.  905. 

93.  Bartlett  v.-  Batts,  14  Ga.  539; 
Sick  v.  Michigan  Aid  Assn.,  49  Mich. 
50,  12  N.  W.  905. 

Judgment  will  cure  a  defect  of  the 
failure  to  have  a  prochein  ami  or 
guardian  to  represent  the  infant.  Evans 
v.  Collier,  79  Ga.  319,  4  S.  E.  266.  See 
also  Chrisman  v.  Divinia,  141  Mo.  122, 
41  S.  "W.  920. 

In  Kelley  v.  Kelley,  15  Lea  (Tenn.) 
194,  the  court  said:   "The  irregularity 
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is  clearly  cured  so  as  not  to  be  even 
error  on  appeal,  if  no  binding  decree 
is  rendered  until  the  infant  is  prop- 
erly represented,  and  the  guardian  ad 
litem,  having  the  opportunity,  ac- 
quiesces in  what  has  been  done,  and 
the  court  decrees  correctly  on  the  case 
presented.  Grimstead  v.  Huggins,  13 
Lea  728;  Eidgley  v.  Bennett,  13  Lea 
210;  Livingston  v.  Noe,  1  Lea  61.  For 
the  presumption  is,  that  the  guardian 
did  his  duty  and  could  find  no  substan- 
tial ground  for  complaint,  and  the  de- 
cree is  warranted  by  the  case  as  sub- 
mitted." 

94.  Ga. — Burnett  v.  Summerlin,  110 
Ga.  349,  35  S.  E.  655.  la.— Dohms  v. 
Man,  76  Iowa  723,  39  N.  W.  823.  Ky. 
Hulsewede  v.  Churchman's  Exrx.,  Ill 
Ky.  51,  63  S.  W.  1;  Johnson  v.  John- 
son's Heirs,  1  Dana  364.  S.  C.— Car- 
rigan  v.  Drake,  36  S.  C.  354,  15  S.  K 
339.  W.  Va.— -Myers  v.  Myers,  6  W. 
Va.   369. 

Where  a  stranger  to  the  cause  inter- 
poses any  pleading  in  an  equity  suit 
for  and  on  behalf  of  minors  interested 
in  the  issues  thereof,  as  their  guardian 
ad  litem,  and  the  record  fails  to  show 
that  such  party  has  ever  been  ap- 
pointed or  authorized  by  the  court  to 
act  in  such  cause  as  such  guardian  ad 
litem,  all  the  pleadings  so  interposed 
by  such  stranger  are  nugatory  and  do 
not  bind  such  minors;  and  all  orders 
and  proceedings  in  said  cause  predicated 
upon  such  pleading  will  be  set  aside  as 
void.  McDermott  v.  Thompson,  29  Pla. 
299,  10  So.  584. 

96.    See  infra,  VI. 

96.  Harris  v.  Rosenberg,  43  Oonn. 
227. 
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apt  time  and  in  the  prescribed  mode,  which  is  by  plea  in  abatement, 
according  to  some  authorities,97  or,  according  to  others,  by  demurrer 
or  answer,98  or  by  special  application.99  And,  in  some  states,  upon  a 
timely  objection  made,  a  suit  by  an  incompetent  not  properly  repre- 
sented should  be  dismissed,1  unless  amended  so  as  to  proceed  for  the 
infant  in  the  name  of  a  guardian  or  next  friend.2 

An  infant  himself  may  impeach  a  proceeding  prosecuted  in  his  name  but 
adversely  to  his  interests  by  one  without  authority.3 

B.  Incompetent  Dependant.  —  There  seems  to  be  no  unbending 
rule  of  practice  in  relation  to  the  appointment  of  a  guardian  ad  litem 
for  an  infant  defendant  where  the  infant  and  his  friends  neglect  to 
procure  the  appointment;  some  authorities  preferring  to  either  grant 
an  order  nisi,  or  to  make  an  absolute  order;*  others  holding  that  the 


97.  Sehemerhorn  v.  Jenkins,  7  Johns. 
(N.  Y.)  373;  Carroll  v.  Montgomery, 
128-  N.  C.  278,  38  S.  E.  874;  Hicks  V. 
Beam,  112  N.  C.  642,  17  S:  E.  490. 

Contra. — Daugherty  17.  Beveal  (Ind. 
App.),  102  N.  E.  381;  Sick  v.  Michigan 
Aid  Assn.,  49  Mich.  50,  12  N.  W.  905. 

98.  Jones  v.  Steele,  36  Mo.  324. 

By  Demurrer. — Sandeen  v.  Tsehider, 
205  Fed.  252. 

By  Answer. — Hicks  v.  Beam,  112  N. 
C.  642,  17  S.  E.  490. 

99.  In  Barwick  v.  Backley,  '45  Ala. 
215,  it  was  held  that  a  suit  in  the 
name  of  an  infant,  commenced  by  a 
next  friend  without  the  knowledge  or 
consent  of  the  infant,  or  against  his 
will,  should  not  for  these  reasons  be 
dismissed,  on  motion  of  the  defendant. 
In  such  a  case,  on  a  proper  application, 
which  may  be  made  by  the  infant  by 
a  next  friend,  the  general  guardian,  or 
any  near  relative,  .the  court  should  in- 
stitute an  inquiry  whether  the  suit  is 
for  the  benefit  of  the  infant,  and 
whether  it  is  for  his  interest  that  it 
should  be  prosecuted  by  the  person 
named  as  next  friend,  the  court  will 
order  the  proceeding  to  be  stayed,  and 
in  the  latter  case  remove  the  next 
friend  and  appoint  another  in  his  stead. 

1.  Ala. — Petty  v.  Britt's  Legatees, 
16  Ala.  491.  Ga.— Mathews  v.  Fields, 
12  Ga.  App.  225,  77  S.  E.  11.  Ind. 
Keeran  v.  dowser,  5  Blackf .  604.  Mich. 
Haines  v.  Oatman,  2  Doug.  430.  N.  Y. 
Freyberg  v.  Pelerin,  24  How.  Pr.  202; 
Imhoff  v.  Wurtz,  9  Civ.  Proc.  48. 

H  a  bill  be  filed  in  the  court  of 
chancery  in  behalf  of  a  lunatic  by  a 
next  friend,  without  leave  of  the  court, 
the  proper  mode  open  to  the  defendant 
to  take  advantage  of  such  want  of 
leave  is  by  motion   to   take   the   bill 


from  the  files,  and,  under  a  like  motion, 
the  propriety  of  the  original  order  for 
leave  to  file  may  be  drawn  in  question. 
Collins  v.  Toppin,  63  N.  J.  Eq.  381, 
51  Atl.  933. 

The  usual  practice  in  the  case  of  a 
bill  filed  on  behalf  of  an  infant  with- 
out a  next  friend  is  for  defendant  to 
move  to  have  it  dismissed,  with  costs 
to  be  paid  by  the.  solicitor.  Moore  V. 
Moore,  74  N.  J.  Eq.  733,  70  Atl.  684. 
And  see  Norcom  v.  Eogers,  16  N.  J. 
Eq.  484,  authorizing  the  same  method 
of  procedure  where  the  complainant  is 
a  lunatic. 

In  South  Carolina  it  has  been  held 
that  if  a  procliein  ami  be  not  appointed 
the  infant  "must  be  nonsuit  whatever 
were  the  merits  of  the  case."  McDan- 
iel  v.  Nicholson,  2  Mill  Const.  (S.  C.) 
344. 

2.  See:  Cal.  —  Foley  v.  California 
Horseshoe  Co.,  115  Cal.  184,  47  Pac.  42, 
56  Am.  St.  Rep.  87.  Ga. — Mathews  v. 
Fields,  12  Ga.  App.  225,  77  S.  E.  11. 
Mo. — Colvin  v.  Hauenstein,  110  Mo. 
575,  19  S.  W.  948.  N.  J.— Moore  v. 
Moore,  74  N.  J.  Eq.  733,  70  Atl.  684. 

3.  Wright  v.  Gay,  101  111.  233; 
Stephens  v.  Hewett,  22  Tex.  Civ.  App. 
303,  54  S.  W.  301. 

4.  In  Concklin  v.  Hall,  2  Barb.  Ch. 
(N.  Y.)  136,  the  chancellor  said: 
"The  usual  practice  is  to  grant  an 
order  nisi,  appointing  some  suitable 
person  guardian  ad  litem  for  the  infant 
defendant,  unless  the  defendant,  within 
ten  days  after  the  service  of  a  copy 
of  the  order,  procures  the  appointment 
of  another  person;  as  prescribed  in  the 
case  of  Knickerbacker  v.  De  Freest  (2 
Paige's  Eep.  304.)  But  this  court  has 
also  sanctioned  the  practise  of  giving 
notice  to  the  infant,  at  the  time  of 
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court  should  vacate  the  submission5  and  restore  the  cause  to  the  docket 
so  that  the  complainant  may  take  proper  steps  to  bring  them  before  the 
court.6  "Where  a  judgment  of  dismissal  is  rendered  for  this  cause, 
the  proceedings  in  that  action  will  not  be  a  bar  to  a  second  action.' 

The  suit,  or  action,  should  not  toe  dismissed  absolutely,  unless  the  neglect 
of  the  complainant  is  inexcusable  and  continues  after  his  attention 
has  been  called  to  the  defect:8 

Motion  To  Vacate  Judgment If  an  infant  appear  without  the  ap- 
pointment of  a  guardian  ad  litem  and  judgment  is  rendered  against 
him  he  has  his  remedy  to  vacate  the  judgment9  whether  or  not  the 


serving  the  subpoena,  where  he  is  of 
the  age  of  fourteen  or  upwards,  or  to 
his  relative  or  protector,  in  whose  pres- 
ence the  subpoena  is  served,  where  he 
is  under  that  age,  that  if  he  does  not 
procure  the  appointment  of  a  guardian 
ad  litem,  within  twenty  days  after  the 
return  day  of  the  subpoena,  the  com- 
plainant will  apply  to  the  court  to  ap- 
point a  guardian  ad  litem  for  him,  with- 
out further  notice.  And  in  the  case  of 
infants  who  are  absentees,  it  is  a  matter 
of  course  to  make  an  absolute  order 
for  the  appointment  of  a  guardian  ad 
litem,  for  them,  without  further  not- 
ice; where  they  or  their  friends  do 
not  procure  a  guardian  to  be  appointed 
within  twenty  days  after  the  expira- 
tion of  the  time  limited  in  the  order 
of  the  court  for  their  appearance." 

5.  Roach  v.  Hix,  57  Ala.  576;  Mar- 
ston  v.  Humphrey,  24  Me.  513. 

The  court  should  state  the  reason 
for  such  dismissal.  Harvey  v.  Large, 
51  Barb.   (N.  Y.)   222. 

6.  Koach  v.  Hix,  57  Ala.  576. 

7.  Harvey  v.  Large,  51  BarB.  (N. 
Y.)    222. 

8.  Koach  v.  Hix,  57  Ala.  576. 

In  Kentucky  an  action  should  not  be 
dismissed,  with  or  without  prejudice, 
because  the  plaintiff  neglects  or  fails 
to  have  a  guardian  ad  litem  appointed 
to  defend  for  infant  defendants.  Cov- 
ington &  Lexington  R.  Oo.  v.  Bowler's 
Heirs,  9  Bush  468.  See  also  Bixler's 
Trustee  v.   Taylor,   3  B.  Mon.  362. 

If  it  is  dismissed  absolutely  the  ap- 
pellate court  will  reverse  the  decision 
and  dismiss  the  cause  without  prejud- 
ice. Roach  v.  Hix,  57  Ala.  576;  Cov- 
ington &  Lexington  R.  'Co.  v.  Bowler's 
Heirs,  9  Bush   (Ky.)    468. 

9.  Ala. — Conway  v.  Clark,  58  So. 
441.  Ga. — Maryland  Casualty  Co.  v. 
Lanham,  124  Ga.  859,  53  S.  E.  395. 
HI.— Hall    t\    Davis,    44    111.    494.     la. 
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Wise  v.  Schloesser,  111  Iowa  16,  82  N. 
W.  439.  Kan. — Mercantile  Co.  v.  Hutch- 
inson, 2  Kan.  App.  47,  43  Pac.  315.  Ky. 
Covington  &  Lexington  R.  Co.  v.  Bowl- 
er "s  Heirs,  9  Bush  468;  Meredith  v. 
Sanders,  2  Bibb  101.  Mo.— Powell  v. 
Gott,  13  Mo.  458;  State  ex  rel.  Flentge 
v.  Gawronski,  110  Mo.  App.  414,  85  S. 
W.  126.  N.  Y. — McMurray  v.  McMur- 
ray,  60  Barb.  117,  41  How.  Pr.  41; 
Keyes  v.  Ellensohn,  72  Hun  392,  25  N. 
Y.  Supp.  693;  Hepburn  v.  Archer,  20 
Hun  535.  N.  C— LaTkins  v.  Bullard,  88 
N.  C.  35;  Keaton  v.  Banks,  32  N.  G.  381. 
S.  C. — Robertson  v.  Blair  &  Co.,  56  S. 
C.  96,  34  S.  E.  11,  76  Am.  St.  Rep.  543. 
Vt. — Pall  River  Foundry  Co.  v.  Doty, 
42  Vt.  412;  Starbird  v.  Moore,  21-  Vt.' 
529.  W.  Va.— Campbell  v.  Hughes,  12 
W.  Va.  183. 

The  action  to  vacate  must  be  brought 
by  such  person  within  two  years  after 
he  has  attained  full  age.  Delashmutt 
v.  Parrent,  39  Kan.  548,  18  Pac.  712. 

A  judgment  against  a  minor,  to 
whom  a  guardian  has  not  been  ap- 
pointed, may  be  set  aside  in  the  court 
wliere  it  is  rendered  on  motion  and 
where  the  judgment  has  been  set  aside; 
the  defendant  may  make  any  defense 
he  may  be  entitled  to.  Peak  v.  Shasted, 
21  111.  137. 

In  Wallis,  Landes  &  Co.  v.  Stuart,  92 
Tex.  5*68,  50  S.  W.  567,  Gaines,  C.  J. 
in  delivering  the  opinion  said:  "When 
the  error  appears  upon  the  face  of  the 
record,  advantage  may  be  taken_  of  it 
by  an  appeal  or  a  writ  of  error  in  the 
nature  of  an  appeal.  If  it  does  not  so 
appear,  it  can  be  availed  of  only  by  a 
proceeding  to  set  aside  the  judgment 
in  the  court  in  which  such  judgment 
was  rendered.  At  common  law  the  ap- 
propriate proceeding  in  such  a  case  was 
the  writ  of  error  coram  nobis,  but  for 
many  years  that  proceeding  has  fallen 
into  disuse  in  this  country.    Pickett  ». 
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plaintiff  knew  of  the  disability  of  the  defendant  at  the  time  the  judg- 
ment was  rendered,10  such  application,  however,  being  addressed  to 
the  sound  discretion  of  the  court.11  But  neither  mere  acquiescence 
by  the  minor  while  under  disability,  nor  mere  inconvenience  and  cost 
of  litigation  to  the  adverse  party  is  sufficient  to  justify  the  denial  of 
such  an  application.12  The  court  is  not  bound,  after  the  infant  has 
attained  full  age,  to  set  aside  such  a  judgment,  on  the  mere  fact  that 
he  was  an  infant  when  it  was  obtained,  but  may  consider  lapse  of 
time,  the  conduct  of  the  defendant,  and  other  circumstances,  as  having 
confirmed  the  judgment,  or  rendered  the  interference  of  the  court 
improper.13 

Eeview If  in  an  appellate  court  the  record  does  not  show  that  an 

appointment  has  been  made  as  required,  the  judgment  or  decree  will 


Legerwood,  7  Pet.,  144;  Peak  v.  Shas- 
tect,  21  HI.  137.  In  tie  cases  last  cited, 
it  is  held  that  the  judgment  may  be 
vacated  upon  motion.  It  may  be  doubt- 
ed whether  a  motion  is  an^  appropriate 
remedy,  unless  filed  and  acted  upon  at, 
the  term  at  which  the  judgment  was 
rendered. ' ' 

Motion  for  New  Trial. — In  Wise  v. 
Schloesser,  111  Iowa  16,  82  N.  W.  439, 
it  was  held  that  an  omission  of  this 
character  could  be  taken  advantage  of 
by  motion  for  new  trial.  But  in  Hol- 
loway  v.  Mcintosh,  7  Kan.  App.  34,  51 
Pac.  963,  this  was  held  not  the  proper 
procedure  under  the  Kansas  code. 

10.  Pall  Eiver  Foundry  Co.  v.  Doty, 
42  Vt.  412. 

11.  An  application  to  vacate  a  judg- 
ment by  default  against  a  minor  on 
the  ground  that  he  was  not  represented 
by  a  guardian  ad  litem  is  addressed  to 
the  sound  discretion  of  the  court,  guid- 
ed, however,  by  the  settled  policy  of 
the  law  that  a  person  under  disability 
is  entitled  to  reasonable  opportunity  to 
be  heard  in  court  by  a  qualified  repre- 
sentative during  his  disability,  or  by 
himself  after  the  disability  shall  have 
been  removed.  Grauman,  Marx  & 
Cline  Co.  v.  Krienitz,  142  Wis.  556,  126 
N.  W.  50. 

12.  Grauman,  Marx  &  Oline  Co.  v. 
Krienitz,  142  Wis.  556,  126  N.  W.  50. 

13.  Haigler  v.  Way,  2  Rich.  L.  (S, 
c0  324,  the  court  holding  that  the 
proper  practice  in  such  cases  seems  to 
be,  on  affidavit  of  defendant's  infancy, 
to  order  a  rule  to  show  cause,  on  the 
retnrn  of  which  the  judgment  may  be 
jet  aside,  or  an  issue  made  up  to  try 
we  fact  of  infancy,  or  such  other  ma: 
tenal  fact  as  the  case  may  present. 

Laches, — Where  there  has  been  un- 


reasonable delay  after  attaining  major- 
ity in  beginning  a  proceeding  to  set 
aside  a  judgment  against  an  infant 
who  had  no  guardian  ad  litem  to  repre- 
sent him,  the  equitable  doctrine  of 
laches  will  be  applied.  Md. — Kemp  & 
Buckey  v.  Cook  &  Eidgely,  18  Md.  130. 
N.  Y. — Feitner  v.  Hoeger,  14  Daly  470. 
S.  O. — Bobertson  v.  Blair,  56  S.  C.  96, 
34  S,  E.  11,  76  Am.  St.  Bep.  543. 

McMurray  v.  McMurray,  60  Barb. 
(N.  Y.)  117,  where  however,  infant  de- 
fendants for  whom  no  guardian  has 
been  appointed,  instead  of  moving  to 
set  aside  a  judgment  of  foreclosure  re- 
covered against  them,  as  soon  as  they 
severally  came  of  age,  delayed,  respec- 
tively about  nine,  seven  and  four  years, 
it  was  held  that  innocent  parties  who 
had  in  the  meantime  become  interested 
in  the  mortgaged  premises  ought  not 
to  suffer  by  the  delay.  A  motion  to 
set  aside  the  judgment  was  therefor© 
denied,  but  without  prejudice  to  their 
right  to  bring  an  action  of  ejectment, 
or  an  action  to  Tedeem,  in  order  to  test 
their  claim  to  set  aside  the  judgment 
as  being  absolutely  void. 

Where  a  judgment  is  entered  against 
a  defendant,  on  contract,  by  default, 
and  the  defendant  is  afterwards  sev- 
eral times  examined  in  supplementary 
proceedings  thereunder,  without  objec- 
tion to  the  regularity  of  the  judgment, 
he  cannot  on  motion,  made  some  twen- 
ty years  afterwards,  have  the  judg- 
ment set  aside  on  the  ground  that  he 
was  an  infant  when  the  judgment  was 
entered  and  that  no  guardian  ad  litem 
had  been  appointed  for  him  in  the  ac- 
tion. His  delay  waived  the  irregular- 
ity in  the  entry  of  the  judgment.  How- 
ard v.  Dusenbury,  44  How.  Pr.  (N.  Y.) 
423. 
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be  reversed14  and  the  cause  remanded  with  leave  to  make  parties  and 


14.  U.  S.— O'Hara  v.  McConnell,  93 
U.  S.  150,  23  L.  ed.  840;  Sliver  v.  Shel- 
back,  1  Dall.  165,  1  L.  ed.  84.  Ala. 
Woods  v.  Montevallo  Coal  Co.,  107  Ala. 
364,  18  So.  108;  Levystein  Bros.  v. 
O'Brien,  106  Ala.  352,  17  So.  550,  54 
Am.  St.  Bep.  56,  30  L.  E.  A.  707; 
Griffith  v.  Ventress,  91  Ala.  366,  8  So. 
312,  24  Am.  St.  Bep.  918,  11  L.  B.  A. 
193;  Searcy  v.  Holmes,  43  Ala.  608; 
Clack's  Heirs  v.  Clack's  Admrs.,  20 
Ala.  461.  Ark. — Cowling  v.  Hill,  69  Ark. 
350,  63  S.  W.  800,  86  Am.  St.  Bep.  200; 
Bonner  v.  Little,  38  Ark.  397.  Conn. 
Harris  v.  Bosenberg,  43  Conn.  227.  G-a. 
Nicholson  v.  Wilborn,  13  Ga.  467.  HI. 
Thurston  v.  Tubbs,  250  111.  540,  95  N. 
E.  479,  1912  B,  Ann.  Cas.  375;  White 
V.  Kilmartin,  205  111.  525,  68  N.  B. 
1086;  Phillips  v.  Phillips,  185  111.  629, 
57  N.  E.  796;  Kesler  v.  Penninger,  59 
111.  134;  Quigley  v.  Boberts,  44  111.  503. 
Ind.— Abdil  v.  Abdil,  26  Ind.  287;  Mar- 
tin v.  Starr,  7  Ind.  224;  Timmons  v, 
Timmons,  6  Ind.  8.  la. — Wise  v. 
Schloesser,  111  Iowa  16,  82  N.  W.  439; 
Cavender  v.  Heirs  of  Smith,  5  Iowa  157. 
Ky. — Girty  &  Frame  v.  Logan,  6  Busb 
8;  Davidson  v.  Marcum,  28  Ky.  L.  Bep. 
562,  89  S.  W.  703;  Hocker  v.  Monta- 
gue's Admr.,  16  Ky.  L.  Bep.  766,  29 
S.  W.  874.  Md.— Boche  v.  Waters,  72 
Md.  264,  19  Atl.  535.  But  see  Koontz 
V.  Koontz,  79  Md.  357,  32  Atl.  1054, 
for  the  rule  where  some  of  the  parties 
are  adults.  Mass. — Conto  v.  Silvia,  170 
Mass.  152,  49  N.  E.  86;  Pratt  v.  Bates, 
161  Mass.  315,  37  N.  E.  439;  Johnson 
v.  Waterhouse,  152  Mass.  585,  26  N.  E. 
234,  23  Am.  St.  Bep.  858,  11  L.  B.  A. 
440;  Swan  v.  Horton,  14  Gray  179.  Mo. 
Lehew  v.  Brummell,  103  Mo.  546,  15 
S.  W.  765,  23  Am.  St.  Bep.  895,  li  L. 
B.  A.  828.  N.  M.— Dye  v.  Meece,  16 
N.  M.  297,  120  Pac.  306.  N.  Y.— Frost 
v.  Frost,  15  Mise.  167,  37  N.  Y.  Supp. 
18;  Winterroth  v.  Cox,  133  N.  Y.  Supp. 
445.  Ohio. — Long  v.  Mulford,  17  Ohio 
St.  484.  Pa.— Knox  v.  Flack,  22  Pa. 
337;  Moore  v.  McEwen,  5  Serg.  &  B. 
373.  Tex.— Wallis  v.  Stuart,  92  Tex. 
568,  50  S.  W.  567;  Ashe  v.  Young,  68 
Tex.  123,  3  S.  W.  454;  Piedmont  &  A. 
Life  Ins.  Co.  v.  Bay,  50  Tex.  511;  Tay- 
lor v.  Whitfield,  33  Tex.  181;  Taylor  v. 
Eowland,  26  Tex.  293;  Grogan  v. 
Spaulding  (Tex.  Civ.  App.),  155  S.  W. 
1M.4;    Butner  v.    Norwood    (Tex.    Civ. 
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App.),  81  S.  W.  78.  Vt.— Somers  v. 
Sogers,  26  Vt.  585;  Starbird  v.  Moore, 
21  Vt.  529;  Chase  v.  Scott,  14  Vt.  77. 
Va. — Brown  v.  McBea's  Exrs.,  4 
Munf.  439;  Boberts  v.  Stanton,  2 
Munf.  129;  Fox  v.  Cosby-,  2  Call.  1; 
Cole  v.  Pennell,  2  Band.  174.  Wash. 
Kongsbach  v.  Casey,  66  Wash.  643,  120 
Pac.  108.  W.  Va. — Alexander  v.  Davis, 
42  W.  Va.  465,  26  S.  E.  291;  Myers  v. 
Myers,  6  W.  Va.  369;  Piercy7s  Heirs 
v.  Pierey,  5  W.  Va.  199.  Wis.— Hub- 
bard v.  Chicago  &  N.  W.  B.  Co.,  104  Wis. 
160,  80  N.  W.  454,  76  Am.  St.  Bep.  855; 
O'Dell  v.  Bogers,  44  Wis.  136. 
(  But  in  Tuttle  V.  Garrett,  74  111.  444, 
it  was  held  that  where  a  person  sued 
as  a  guardian  ad  litem  defends  as  such 
a  decree  will  not  be  reversed  because 
of  the  failure  of  the  record  to  show 
the    appointment. 

In  Alabama  a  decree  against  an  in- 
fant will  be  reversed  on  error  or  ap- 
peal, unless  the  record  affirmatively 
shows  the  appointment  of  a  guardian 
ad  litem  for  him,  and  such  appoint- 
ment will  not  be  inferred  from  the 
fact  that  an  answer  was  filed  by  a  per- 
son styling  himself  guardian  ad  litem; 
but  when  the  record  shows  that  an  an- 
swer was  filed,  and  defense  made,  by 
a  person  acting  as  guardian  ad  litem, 
the  failure  of  the  record  to  show  his 
appointment  by  the  court  is  not  an 
error  which  will  support  a  bill  of  re- 
view.    McCall  v.  McCurdy,  69  Ala.  65. 

Under  the  New  York  municipal 
court  practice  the  appellate  court 
should  appoint  a  guardian  ad  litem  be- 
fore reversing  the  judgment.  Winter- 
roth v.  Cox,  133  N.  Y.  Supp.  445. 

But  where  a  judgment  has  been  rend- 
ered against  an  infant  in  a  justice 
court,  a  guardian  ad  litem  need  not  he 
appointed  to  enable  him  to  appeal. 
Frost  v.  Frost,  15  Misc.  167,  37  N.  T. 
Supp.   18. 

Judgment  on  Scire  Facias.— A  judg- 
ment against  an  infant  for  whom  no 
guardian  ad  litem  has  been  appointed, 
on  a  scire  facias  upon  a  judgment 
charging  him  as  trustee  in  foreign  at- 
tachment, is  erroneous  and  may  be  re- 
versed by  writ  of  error,  without  first 
obtaining  a  reversal  of  the  original 
judgment.  Crockett  v.  Drew,  5  Gray 
(Mass.)   399. 
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for  further  proceedings,15  the  proceedings  not  being  set  aside  in  toto.1* 
Where  the  infant  is  joined  with  an  adult  in  the  proceedings  the  cause 
is  sometimes  reversed  as  to  such  adult  as  well  as  to  the  infant.17 

Vn.    APPLICATION     OR     MOTION     FOR     APPOINTMENT. 

A.  General  Statement.  —  In  a  proper  case  the  court  on  motion  will 
appoint  a  guardian  ad  litem  for  incompetent  parties.18  Although  it 
has  been  held  that  the  appointment  may  be  made  upon  a  simple  sug- 
gestion,19 the  better  practice  is  for  the  application  to  be  made  in 


15.  Tex.— Taylor    v.    Whitfield,    33 

Tex.    181.      Va Cole    V.    Pennell,    2 

Band.  174;  Fox  v.  Cosby,  2  Call  1. 
Wash. — Kongsbaeh  v.  Casey,  66  Wash. 
643,  120  Pac.  108.  W.  Va, — Myers  v. 
Myers,  6  W.  Va.  369. 

16.  'fflfcere  an  action  was  commenced 
against^an  infant  before  a  justice 
of  the  peace  and  judgment  was  rend- 
ered against  him,'  and  he  appealed,  and 
tie  case  was  entered  in  the  county 
court,  and  a  judgment  was  there  rend- 
ered against  him,  and  the  infant  had 
appeared  himself  before  the  justice, 
and  by  attorney  in  the  county  eourt, 
and  not  by  guardian,  and,  on  writ  of 
error,  brought  for  this  cauce  the  su- 
preme court  vacated  the  judgment  and 
remanded  the  case  to  the  county  court, 
and  a  guardian  ad  litem  was  then  ap- 
pointed by  the  county  eourt,  who 
moved  to  dismiss  the  appeal  for  the 
reason  that  it  was  taken  and  entered 
in  the  county  court  by  attorney,  and 
not  by  guardian,  it  was  held  that  the 
appeal  should  not  be  dismissed.  Bar- 
ber v.  Graves,  18  Vt.  290. 

17.  In  Mason  &  Hale  v.  Benison  & 
Denison,  15  Wend.  (N.  T.)  64,  it  was 
held  that  the  infancy  of  one  of  two 
defendants  as  joint  debtors,  against 
whom  judgment  is  rendered  without  as- 
signing a  guardian  ad  litem  to  the  in- 
fant, cannot  be  assigned  as  error  in 
fact  on  a  writ  of  error  brought  in  the 
same  court  to  revoke  the  judgment, 
where  upon  the  capias  ad  respondendum 
the  infant  is  returned  not  found,  and 
the  other  defendant  taken,  and  the 
judgment  is  entered  against  both  de- 
fendants pursuant  to  the  statute  au- 
thorizing proceedings  against  joint 
debtors.  If  upon  such  judgment  the 
joint  property  of  the  defendants  be 
taken  in  execution,  and  the  infant  or 
defendant,  not  brought  into  court,  was 
apt  liable  to  the  payment  of  the  debt, 
his  remedy,  it  seems,  is  by  audita 
<mela  or  by  a  bill  in  equity. 


Nor  can  a  judgment  against  minors 
in  a  will  contest  be  declared  erroneous 
as  to  the  minors  for  whom  no  guardian 
ad  litem  was  appointed  and  be  upheld 
as  to  the  other  defendants.  In  Bush 
v.  Rush,  19  Mo.  441,  two  of  the  defend- 
ants were  minors  and  appeared  by  at- 
torney; judgment  was  entered  against 
the  other  defendants,  from  which  they 
appealed.  The  court,  owing  to  the  par- 
ticular nature  of  the  proceedings,  held 
that  the  judgment  must  be  treated  as 
an  entirety  and  being  erroneous  as  to 
the  infant  defendants  it  was  erroneous 
as  to  all  defendants.  This  point  again 
came  up  for  review  in  Neenan  v.  St. 
Joseph,  126  Mo.  89,  28  S.  W.  963,  where 
the  authorities  are  collected  and  dis- 
cussed and  the  doctrine  enunciated  in 
Rush  v.  Rush,  supra,  was  quoted  with 
approval,  and  judgment  in  suits  to  set 
aside  wills  distinguished  from  judg- 
ments in  general.  McFarlane,  J.,  who, 
wrote  the  opinion  of  the  court,  re- 
ferring to  the  rule  laid  down  in  the 
Rush  case,  said:  "The  propriety  of  this 
ruling  is  manifest,  otherwise  the  will 
might  be  declared  good  as  to  some  of 
the  beneficiaries  and  void  as  to  others." 

For  a  similar  holding  under  a  writ 
of  entry,  see  Beckley  v.  Neweomb,  24 
N.  H.  359.  See  also:  Tex. — Taylor  v. 
Whitfield,  33  Tex.  181,  suit  for  sale  of 
land.  Vt. — Somers  v.  Rogers,  26  Vt. 
585.  Va. — Cole  v.  Pennell,  2  Rand.  174, 
default. 

18.  Barclay  v.  Clovers,  1  Oraneh  C. 
C.  147,  2  Fed.  Cas.  No.  973. 

19.  In  Bmeric  v.  Alvarado,  64  Oal. 
529-594,  2  Pac.  418,  the  court  said: 
"We  do  not  think  a,  petition  in  writing 
for  such  appointment  is  required.  The 
appointment  is  to  be  made  on  applica- 
tion. (See  Prac.  Act.  sec.  10;  iC.  C.  P. 
sec.  373).  And  this  application  may 
be  made  ore  tenus  in  open  court  as  well 
as  in  writing.  Although  it  would  be 
better  practice  to  file  a  petition  alleg- 
ing the  facts  requisite  to  show  the  jur- 
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writing20  and  properly  verified.21  It  should  state  the  name  of  the  per- 
son proposed  for  appointment,22  and  his  pecuniary  responsibility,23  and 
set  forth  the  facts  conferring  upon  the  court  authority  to  make  the 
order.24 

B.  By  "Whom  Made.  —  A  guardian  ad  litem  will  be  appointed  upon 
petition  of  the  infant  in  his  own  name,25  a  provision  being  frequently 
made  that  the  infant  shall  be  over  a  certain  age,  usually  over  four- 
teen ;2e  or  the  application  may  be  made  on  behalf  of  the  person  under 
disability  by  a  relative,  or  friend,  or  general  guardian,27  or  generally 


isdiction  of  the  court,  still  it  would 
not  be  mala  praxis  to  make  the  applica- 
tion for  such  appointment  orally." 

Where  plaintiff  knows,  either  at  the 
time  of  service  of  summons  or  at  the 
time  of  rendition  of  judgment,  that  de- 
fendant is  more  compos  mentis  it  is  in- 
cumbent on  him  to  suggest  it  to  the 
court  in  order  that  a  guardian  ad  litem 
may  be  appointed.  Townsend  v.  Price, 
19  Wash.  415,  53  Pac.  668. 

20.  Rhinelander  v.  Sanford,  3  Day 
(Conn.)  279;  Young  v.  Young,  91  N.  C. 
359;  Morris  v.  Gentry,  89  N.  C.  248. 

Denial  as  to  Genuineness  of  Signa- 
ture.— When  it  is  not  denied  that  the 
signatures  of  infants  to  their  petitions 
for  the  appointment  of  a  guardian  ad 
litem  are  genuine,  it  is  no  objection  to 
the  validity  of  the  judgment  in  the  ac- 
tion in  which  they  are  defendants  that 
it  does  not  appear  upon  the  record  that 
proof  was  furnished  to  the  court  that 
the  signatures  were  genuine.  It  will 
be  presumed  that  proof  was  given. 
Varian  v.  Stevens,  2  Duer  (N.  Y.)  635. 

21.  Baumeister  v.  Demuth,  84  App, 
Div.  394,  82  N.  Y.  Supp.  831. 

22.  Ehinelander  v.  Sanford,  3  Day 
(Conn.)    279. 

23.  McDonald  v.  Brass  Goods  Mfg. 
Co..  2  Abb.  N.  C.   (N.  Y.)  434. 

24.  Smith  v.  Reid,  134  N.  Y.  568,  31 
N.  E.  1082. 

To  authorize  the  entry  of  an  order 
for  the  appointment  of  a  guardian  ad, 
litem  of  an  infant  defendant,  upon  the 
certificate  of  a  vice-chancellor  or  spe- 
cial master,  the  petition  must  distinct- 
ly show  that  the  infant  has  been  served 
with  process,  or  that  he  has  been  pro- 
ceeded against  as  an  absentee,  and  that 
an  order  for  his  appearance  has  been 
obtained  and  served,  or  published. 
Grant  v.  Schoonhoven,  9  Paige  Ch.  (N. 
Y.)   255. 

Under  a  provision  authorizing  the 
court,  where  an  infant  defendant  resid- 
ing in  the  state  is  temporarily  absent 
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therefrom,  to  make  an  order  appoint- 
ing a  guardian  ad  litem,  and  providing 
that  the  summons  may  be  served  upon 
such  guardian,  to  authorize  the  ap- 
pointment the  moving  papers  must 
show  the  temporary  absence  of  the  in- 
fant. Smith  v.  Reid,  134  N.  ¥956$,  31 
N.  E.  1082. 

25.  Ga. — Nicholson  v.  Wilbom,  13 
Ga.  467.  HI. — Rhoads  v.  Rhoads,  43  HI. 
239.  Md. — Bush  v.  Linthicum,  59  Mi 
344.  Mo. — Kurtz  v.  Eisenstein,  123  Mo. 
App.  288,  100  S.  W.  574. 

Where  the  minors  are  not  brought 
into  court  and  one  of  them  is  within 
one  year  of  being  of  age,  it  would  not 
be  proper  to  appoint  a  guardian  ad 
litem,  on  the  motion  of  the  plaintiff's 
counsel,  as  he  is  not  the  person  to  name 
such  guardian.  Rhoads  v.  Rhoads,  43 
111.  239. 

26.  Colo. — Pilmore  v.  Russell,  6 
Colo.  171.  Mo. — Kurtz  v.  Eisenstein, 
123  Mo.  App.  288,  100  S.  W.  574.  N.  T. 
Knickerbaeker  v.  De  Freest,  2  Paige 
Ch.  304;  Varian.  v.  Stevens,  2  Duer 
635.  S.  C. — Easterby  v.  Mcintosh,  51 
S.  C.  393,  29  S.  E.  87. 

But  in  Walker  v.  Hull,  35  Mi«h,  488, 
where  upon  a  hearing  on  an  administra- 
tor's account,  the  probate  judge  had 
of  his  own  motion  appointed  a  guardian 
ad  litem  for  minor  heirs  of  an  age  to 
be  competent  to  nominate  their  own 
guardian,  it  was  held  no  appeal  would 
lie,  the  action  being  merely  collateral 
and  interlocutory. 

27.  Colo. — Filmore  v.  Russell,  6 
Colo.  171.  Mo.— Kurtz  v.  Eisenstein, 
123  Mo.  App.  288,  100  S.  W.  574.  Mont. 
State  v.  District  Court,  38  Mont.  166. 
99  Pac.  291,  129  Am.  St.  Rep.  636,  35 
L.  R.  A.  (N.  S.)  1098.  N.  Y.— Bau- 
meister v.  Demuth,  84  App.  Div.  394, 
82  N.  Y.  Supp.  831,  affirmed,  178  N.  X. 
630,  71  N.  E.  1128.  S.  C— Barrett  V. 
Moise.  61  S.  C.  569,  39  S.  E.  755. 

A  general  guardian  appointed  in  one 
state  may  apply  in  another  state  for 
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by  the  general  guardian  or  committee,  if  the  party  is  a  lunatic,28  or 
by  parties  owning  property  in  common  with  the  lunatic;29  and  if  a 
defendant  under  disability  is  under  the  age  giving  him  the  right  to 
apply,  or  if  he  refuse  or  fail  to  apply,  the  court  at  the  instance  of 
the  plaintiff,30  or  any  other  party  to  the  action,31  or  of  a  relative,  or 
friend,32  will  do  it  for  him,  and  in  some  jurisdictions  it  is  held  to  be 
the  duty  of  the  court  to  make  the  appointment  whether  the  plaintiff 
does  or  does  not  apply.33  And  it  has  been  held  that  a  plaintiff  is  not 
bound  to  move  for  the  appointment  of  a  guardian  ad  litem  for  an  in- 
fant defendant,  and  his  failure  to  do  so  is  not  such  laches  as  will  work 
a  discontinuance  of  the  action  ;34  but  it  would  certainly  seem  to  be  the 
best  course  for  the  plaintiff  to  see  that  a  guardian  is  appointed,36  and 


the  appointment  of  a  guardian  ad  litem 
for  non-resident  infants.  Freund  v. 
Washburn,  17  Hun   (N.  Y.)   543. 

The  mother  with  whom  a  ,  minor  un- 
der fourteen  resides,  who  has  no  gen- 
eral or  testamentary  guardian,  iB  the 
proper  person  to  petition  for  appoint- 
ment of  a  guardian  ad  litem.  Easterby 
v.  Mcintosh,  51  S.  C.  393,  29  S.  E. 
87. 

The  son  of  an  insane  heir,  though  he 
cannot  himself  appeal  from  the  order 
admitting  the  will  to  probate,  may  ap- 
ply to  the  circuit  court,  on  behalf  of 
his  parent,  for  the  appointment  of  a 
guardian  ad  litem  and  the  allowance  of 
an  appeal  after  the  expiration  of  the 
statutory  time  therefor.  Marx  v.  Row- 
lands, 59  Wis.  110,  17  N.  W.  687. 

28.  Rogers  v.  McLean,  34  N.  Y.  536. 
After   commencement    of    an    action 

for  partition  by  service  of  summons  on 
some  of  the  defendants,  the  general 
guardian  or  committee  of  an  infant 
lunatic  who  is  named  as  a  party  and 
is  interested  in  the  subject-matter, 
may  apply  to  the  court  for  the  ap- 
pointment of  a  guardian  ad  litem  for 
such  infant  lunatic.  Rogers  v.  McLean, 
11  Abb.  Pr.  (N.  Y.)  440. 

H  the  petition  of  the  committee  does 
not  show  that  the  infant  lunatic  re- 
sided with  the  petitioner,  or  was  under 
Us  charge  or  custody,  such  omission  if 
it  be  a  defect  may  be  cured  by  amend- 
ment after  judgment.  Rogers  v.  Mc- 
Lean, 11  Abb.  Pr.   (N.  Y.)   440. 

29.  Sallier  v.  Rosteet,  108  La.  378, 
32  So.  383. 

SO.  Ga.— Jack  v.  Davis,  29  Ga.  219; 
Nicholson  «.  Wilborn,  13  Ga.  467.  HL 
£eak  v.  Shasted,  21  111.  137.  Mich. 
£eck  v.  Kent  Circuit  Judge,  98  Mich. 
M9.  57  N.  W.  804.  N.  H.— Clarke  & 
mv.  GUmanton,  12  N.  H.  515.  N.Y. 


Mace  v.  Scott,  17  Abb.  N.  C.  100;  Har- 
vey v.  Large,  51  Barb.  222;  Knicker- 
backer  v.  De  Freest,  2  Paige  Ch.  304; 
Ontario  Bank  V.  Strong,  2  Paige  Ch. 
3.01;  Bullard  &  Lord  v.  Spoor,  2  Cow. 
430;  Piatt  v.  Finck,  30  App.  Div.  312, 
70  N.  Y.  Supp.  74.  S.  C— Lyles  v. 
Haskell,  35  S.  C.  391,  14  S.  E.  829. 

31.  Ralston  v.  Lahee,  8  Iowa  17; 
Easterby  v.  Mcintosh,  51  S.  C.  393,  29 
S.  E.  87. 

32.  Easterby  v.  Mcintosh,  51  S.  C. 
393,  29  S.  E.  87. 

33.  111. — Rhoads  v.  Rhoads,  43  HL 
239.  Ky. — Covington  &  Lexington  R. 
Co.  v.  Bowler's  Heirs,  9  Bush  468.  Mo. 
Kurtz  v.  Eisenstein,  123  Mo.  App.  288, 
100  S.  W.  574.  N.  M— Dye  v.  Meece, 
16  N.  M.  297,  120  Pac.  306.  N.  Y. 
Matter  of  Ludlow,  5  Redf.  391;  Mel- 
dora  v.  Meldora,  4  Sandf.  721;  Varian 
v.  Stevens,  2  Duer  635;  In  re  Hamil- 
ton's Will,  56  N.  Y.  Supp.  945;  In  re 
Monell,  19  N.  Y.  Supp.  361.  Term. 
Lewis  v.  Outlaw,  1  Overt.  139. 

When  the  record  shows  the  appoint- 
ment of  a  guardian  ad  litem,  but  no 
motion  nor  prayer  therefor,  such  ap- 
pointment will  be  considered  the  act 
of  the  court  on  its  own  motion,  which 
it.  might  make,  sua  sponte.  Rhoads  v. 
Rhoades,  43  111.  239. 

In  Price  v.  Fenn,  3  Dem.  Sur.  (N.  Y.) 
341,  the  practice  of  inserting,  in  cita- 
tions to  infants,  a  clause  advising  them 
that  in  the  event  of  their  not  appear- 
ing by  general  guardian,  and  failing  to 
ask  for  the  appointment  of  a  special 
guardian,  a  special  .guardian  will,  upon 
the  return  of  the  citation,  be  appointed 
by  the  surrogate  is  commended. 

34.  Turner  v.  Douglass,  72  N.  CL 
127. 

35.  Harvey  ».  Large,  51  Barb.  (N. 
Y.)  222. 
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some  authorities  in  fact  have  held  that  the  duty  of  having  the  appoint- 
ment made  devolves  on  the  plaintiff.38  But  no  duty  rests  upon  a  plain- 
tiff to  ascertain  the  mental  capacity  of  a  defendant  and  bring  it  before 
the  court,  in  order  that  a  guardian  ad  litem  may  be  appointed.3' 
Where  the  plaintiff  is  an  infant  the  father  is  the  proper  person  to 
sign  the  petition  asking  for  the  appointment  of  a  next  friend.38  The 
infant  need  not  sign  such  an  application  himself  as  this  would  of 
necessity  be  impossible  in  many  cases.39  The  practice  originally  was 
for  the  person  intending  to  act  as  next  friend  to  go  with  the  infant 
before  a  judge  at  chambers,  or  for  a  petition  to  be  presented  in  behalf 
of  the  infant,  stating  the  nature  of  the  action  and  praying  that  in 
respect  of  his  infancy  the  person  intended  might  be  appointed  ;40  but 
this  practice  has  in  some  jurisdictions  fallen  into  disuse.41 

C.  Notice  of  Application.  —  Notice  of  the  application  for  the  ap- 
pointment of  a  next  friend,  or  guardian  ad  litem,  need  not  be  given42 
except  in  cases  where  the  application  is  by  a  person  other  than  the 
infant,43  or  where  an  infant  having  a  general  guardian  applies  for 
the  appointment  of  a  special  guardian,  in  which  case  the  regular  guard- 
ian should  receive  notice  of  the  application;44  but  no  notice  need  be 
given  to  the  guardian  of  an  insane  person  in  another  state  prior  to 
appointing  a  guardian  ad  litem  by  the  coui't  of  another  state  to  rep- 
resent him  before  such  court.45 

D.  Time  for  Making.  —  An  application  by  defendants  under  dis- 
abilities may  be  made  before  the  service  of  the  summons,46  and  he  is 
usually  allowed  a  certain  number  of  days  after  the  service  in  which  he 


36.  Coulson  v.  Coulson,  180  Mo.  709, 
79  S.  W.  473.     See  also  infra,  XIII. 

37.  King  v.  Eobinson,  33  Me.  114. 

38.  Flannigan  v.  Wilmington  &  1ST. 
C.  E.  B.  Co.,  2  Penne.  (Del.)  415,  45 
Atl.    346. 

39.  Bunton  v.  Adams,  65  Mo.  App.  6. 

40.  HI.— CTmdleigh  v.  Chicago  R.  I. 
&  P.  B.  Co.,  51  111.  App.  491.  Mass. 
Guild  v.  Cranston,  8  Cush.  506.  Mich. 
Haines  v.  Oatman,  2  Doug.  430.  N.  C. 
Morris  v.  Gentry,  89  N'.  C.  248. 

41.  Chudleigh  v.  Chicago,  E.  I.  &  P. 
E.  Co.,  51  111.  App.  491.  See  generally 
infra,  X. 

42.  Hepp  v.  Huefner,  61  Wis.  148,  20 
N.  W.  923. 

43.  Matter  of  Ludlow,  5  Eedf.  (N. 
Y.)  391;  Barrett  v.  Moise,  61  S.  C. 
569,  39  S.  E.  755. 

In  South  Carolina  if  the  infant  be 
under  the  age  of  fourteen  or  neglect 
so  to  apply,  then  an  appointment  will 
be  made  upon  the  application  of  any 
other  party  to  the  action,  or  of  a  rela- 
ative  or  friend  of  the  infant.  After 
notice  of  such  application  being  first 
given  to  the  general  or  testamentary 
guardian  of  such  infant  if  he  has  one 
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within  this  state;  if  he  has  none,  then 
to  the  infant  himself,  if  over  fourteen 
years  of  age,  and  within  the  state;  or 
if  under  that  age  and  within  the  state, 
to  the  person  with  whom  such  infant 
resides.  Easterby  ft  Mcintosh,  51  S. 
C.  393,  29  S.  E.  87. 

Where  the  application  is  for  the  ap- 
pointment of  a  guardian  ad  litem  of 
an  infant  who  has  neither  a  general 
nor  a  testmentary  guardian  and  who 
does  not  reside  within  the  state,  the 
infant  being  in  default  the  court  can 
prescribe  what,  if  any,  notice  should 
be  given  the  infant  of  such  application. 
Mace  v.  Scott,  17  Abb.  N.  C.  (N.  T.) 
100. 

In  appointing  a  guardian  ad  litem  for 
an  infant,  without  notice,  the  probate 
court  like  the  chancery  court,  merely 
commits  i,n  irregularity,  which  rend- 
ers its  decree  against  the  infant  void- 
able only,  and  not  absolutely  void. 
Frierson  v.  Travis,  39  Ala.  150. 

44.  Parmer's  Loan  &  Trust  Co.  ft 
McKenna,  3  Dem.  (N.  Y.)  219. 

45.  Emery  v.  Parrott,  107  Mass.  95. 

46.  Wood  ft  Martin,  66  Barb.  (N. 
Y.)   241. 
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may  make  application.47  A  statute  prohibiting  the  appointment  within 
a  certain  time  does  not  preclude  the  infant  defendant  from  applying 
after  the  expiration  of  such  period.48 

VIII.  WHO  MAY  ACT  OR  BE  APPOINTED.  —  DUTY  OP 
COURT.  —  The  appointment  of  a  person  to  represent  a  party  under 
legal  disability  is  a  judicial  act,  and  it  should  be  the  duty  of  the  court 
or  judge  when  called  upon  to  exercise  this  power  to  do  it  judiciously  and 
discreetly  so  that  the  rights  of  the  parties  shall  be  protected.49  While 
the  infant  is  sometimes  consulted  as  to  the  representative  to  be  ap- 
pointed, the  selection  is  to  be  made  by  the  court  or  judge,  and  sug- 
gestions from  the  attorney  representing  opposite  interests  should  not 
be  received.50  The  court  should  appoint  a  guardian  ad  litem  only  after 
due  inquiry  as  to  the  fitness  of  the  person  to  be  appointed.51 

Duty  To  Act.  —  While  the  law  requires  that  an  infant  must  sue  by 
next  friend,  it  imposes  upon  no  one  the  duty  to  act  as  such,  but  leaves 
it  to  the  election  of  all  persons  sui  juris  to  do  so  or  not  at  their 
pleasure.52 

Must  Be  a  Suitable  Person.  — As  infants  are,  when  properly  in  court, 
like  adults,  bound  by  decrees  and  judgments  rendered  against  them, 
it  is  altogether  important  that  none  but  suitable  persons  should  be  per- 
mitted to  institute  or  defend  suits  on  their  behalf.53    It  would  seem  to 


47.  Filmore  v.  Bussell,  6  Colo.  171; 
Anonymous,  10'  Paige  Ch.  (N.  Y.)  41; 
Ontario  Bank  v.  Strong,  2  Paige  Ch. 
(N.  T.)  301. 

A  guardian  ad  litem  may  be  ap- 
pointed for  a  minor  over  fourteen  upon 
petition  signed  by  another  for  him 
within  twenty  days  after  service  of 
process,  or  if  upon  application  of  an- 
other within  said  time,  it  is  a  mere 
irregularity  which  the  judgment  cures. 
Easterby  v.  Mcintosh,  51  S.  C.  393,  29 
S.  E.  87. 

48.  McDonnell  v.  Adams,  3  Sandf. 
(N.  T.)  728. 

49.  Linner  v.  douse,  61  Barb.  (N. 
Y.)  289. 

50.  TJ.  S.— -Bank  of  United  States 
ft  Eitchie,  8  Pet.  128,  144,  8  L.  ed.  890. 
HI— Bhoads  v.  Bhoads,  43  111.  239.  Ind. 
Allen  v.  McGee  (Ind.  App.),  60  N.  E. 
460.  la.— Kalston  v.  Lahee,  8  Iowa  17. 
N.  Y. — Knickerbacker  v.  De  Freest,  2 
Paige  Ch.  304;  Matter  of  Cutting,  38 
App.  Div.  247,  56  N.  Y.  Supp.  945. 

A  defendant  cannot  object  to  the 
next  friend  appointed  by  the  trial 
Judge.  Carroll  v.  Montgomery,  128  N. 
C  278,  38  S.  E.  874. 

The  United  States  Supreme  Court  in 
the  ease  of  Bank  of  United  States  v. 
Wchie,  8  Pet.  (U.  S.)  128,  8  L.  ed. 
™0,  upeaking  of  the  appointment  of  a 
guardian  ad  litem  said:  "He  was  ap- 
« 


pointed  on  the  motion  of  the  counsel 
for  the  plaintiffs,  without  bringing  the 
minors  into  court,  or  issuing  a  commis- 
sion for  the  purpose  of  making  the 
appointment.  This  is  contrary  to  the 
most  approved  usage,  and  is  certainly 
a  mark  of  inexcusable  inattention.  The 
adversary  counsel  is  not  the  person  to 
name  the  guardian  to  defend  the  in- 
fants." 

But  as  to  the  propriety  of  the  op- 
posite party  moving  for  the  appoint- 
ment of  a  representative,  see  supra, 
VII,  B. 

51.    Young  v.  Young,  91  N.  C.  359. 
Evans  v.  Mason,  1  Lea  (Tenn.) 


Patterson   v.    Pullman,    104    HI. 


52. 

26. 
53. 

80. 

Where  the  statute  does  not  pre- 
scribe the  qualifications  of  a  guardian 
ad  litem  in  the  surrogate's  court,  it  is 
good  practice  to  require  the  same  quali- 
fications as  are  required  in  the  supreme 
court.  Story  v.  Dayton,  22  Hun  (N.  Y.) 
450. 

In  Story  v.  Dayton,  22  Hun  (ST.  Y.) 
450,  it  was  said:  "No  person  ought  to 
be  selected  unless  he  be  the  general 
guardian  of  the  infant,  or  an  attorney 
of  the  courts  of  record,  fully  competent 
to  understand  and  protect  the  rights  of 
the  infant  and  who  has  no  interest  ad- 
verse  to   his  and  is  not   connected   in 
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be  axiomatic  that  the  reprerentative  be  of  legal  age,64  entitled  to  ap- 
pear alone,55  and  a  real,  not  a  fictitious  person,56  but  he  need  not  neces- 
sarily be  a  resident  of  the  state  wherein  appointed.57 

Must  Be  a  Responsible  Person.  —  The  court  should  see  to  it  that  the 
person  he  appoints  is  a  responsible  as  well  as  a  suitable  person  to  be 
entrusted  with  the  power,  not  only  for  the  security  of  the  opposite 
party  but  for  the  security  of  the  one  for  whom  he  is  entitled  to  act.88 

Person  Most  Likely  To  Protect  Incompetent's  Eights.  —In  the  appoint- 
ment of  the  guardian  ad  litem  for  an  incompetent  defendant,  the  per- 


business  with  the  attorney  or  counsel 
of  the  adverse  party." 

But  Cook  v.  Rawdon,  6  How.  Pr.  (N. 
T.)  233,  held  that  a  rule  requiring  the 
guardian  ad  litem  to  be  the  general 
guardian,  or  an  attorney,  or  other  offi- 
cer of  the  court,  does  not  apply  to  a 
guardian  for  the  plaintiff. 

54.  In  Wolford  v.  Oakley,  43  Hqw. 
Pr.  (N.  Y.)  118j  where  an  infant  plain- 
tiff procured  the  appointment  of  a 
guardian  and  the  suit  proceeded  to  is- 
sue and  was  on  the  calendar  for  trial. 
On  a  motion  by  the  defendant  to  dis- 
miss the  complaint  and  action,  on  the 
ground  that  the  guardian  was  at  the 
time  of  his  appointment,  and  still  is  an 
infant,  it  was  held  that  the  defendant, 
■not  knowing  of  the  infancy  of  the 
guardian  until  after  service  of  his  an- 
swer, the  irregularity  in  the  appoint- 
ment of  guardian  was  not  waived  by 
him  in  answering  upon  the  merits.  Held 
also  that  the  plaintiff  having  shown 
satisfactorily  that  the  guardian  acted 
under  a  misapprehension  as  to  his  hav- 
ing attained  his  majority  and  having 
lately  ascertained  his  mistake,  was  al- 
lowed upon  terms  to  appoint  a  new 
and  proper  guardian  to  proceed  in  the 
action  nunc  pro  tunc. 

55.  Where  a  plea  in  abatement  to 
a  petition  for  mandamus  by  an  infant; 
suing  by  next  friend  has  been  sus- 
tained on  the  ground  that  the  next 
friend  is  a  married  woman,  the  petition 
may  be  amended  by  naming  another 
person  as  next  friend.  Savage  v. 
Smith,  132  Ala.  64,  31  So.  374. 

Under  the  later  statutes  enlarging 
the  civil  rights  of  a  married  woman  she 
may  act  as  next  friend.  Budd  v.  Ruth- 
erford, 4  Ind.  App.  386,  30  N.  E.  1111. 

56.  Bullard  &  Lord  v.  Spoor.  2  Cow. 
(N.   Y.)   430. 

57.  Shannon  v.  Consolidated,  etc. 
Min.  Co.,  24  Wash.  119,  64  Pac.  169. 

In  an  application  for  admission  of 
will  to  probate  a  non-resident  may  be 
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appointed  guardian  ad  litem  for  minor 
heirs.  Pine  v.  Callahan,  8  Idaho  684,  71 
Pac.  473. 

58.  Walker  v.  Hallett,  1  Ala.  379; 
Linner  v.  Crouse,  61  Barb.  (N.  Y.)  289; 
Ten  Broeck  v,  Reynolds,  13  How.  Pr. 
(N.  Y.)  462;  McDonald  v.  Brass  Goods 
Mfg.  Co.,  2  Abb.  N.  C.  (N.  Y.)  434; 
Story  v.  Dayton,  22  Hun  (N.  Y.)  450; 
Faulkner  v.  Brown,  143  N.  Y.  Supp. 
791. 

The  person  appointed  though  not  fin- 
ancially responsible  may  qualify  in  this 
particular  by  furnishing  a  sufficient  un- 
dertaking conditioned  for  the  payment 
of  costs.  Faulkner  v.  Brown,  143  N. 
Y.  Supp.  791. 

Under  a  rule  which  provides  that  no 
person  shall  be  appointed  a  guardian 
ad  litem,  who  is  not  of  sufficient  abil- 
ity to  answer  to  the  infant  for  any 
damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense 
or  prosecution  of  the  suit,  and  such 
ability  must  be  shown  by  the  affidavit 
stating  facts  in  respect  thereof,  the 
father  of  an  infant  should  not  be  ap- 
pointed where  he  is  unable  to  comply 
with  such  qualifications  although 
neither  he  nor  the  infant  has  any  rela- 
tives or  friends  of  greater  means  than 
himself  who  would  assume  the  position 
of  guardian  ad  litem.  In  re  Mang,  5 
N.  Y.  Civ.  Proc.  162. 

Under  the  Michigan  decisions  a 
statute  providing  that,  before  any  pro- 
cess shall  be  issued  in  the  name  of  an 
infant  who  is  sole  plaintiff,  a  compet- 
ent and  responsible  person  shall  be  ap- 
pointed as  next  friend  for  the  infant 
in  such  suit,  who  shall  be  responsible 
for  the  costs,  does  net  mean  that  the 
person  so  appointed  must  be  financially 
responsible  to  pay  the  costs,  but  only 
that  he  shall  be  liable  to  respond  there- 
for the  same  as  though  he  were  the 
party  in  interest,  it  being  necessary  to 
construe  said  section  in  connection  with 
a  statute  under  which  it  is  discretion- 
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son  should  be  selected  who  will  be  most  likely  to  protect  the  rights  of 
the  infant.69 

Nearest  Eelative.  —  "Where  the  interests  of  a  father  are  identical  with 
or  at  least  not  adverse  to  the  infant's  he  is  the  proper  person  to  be 
appointed  where  he  is  otherwise  qualified  to  attend  to  the  duties.60 
But  where  the  father  or  other  natural  guardian  of  the  infant  defendant 
is  complainant  in  the  suit,61  or  is  dead  or  for  any  reason  incapable  of 
representing  the  infant,  the  next  nearest  relative  of  such  infant  is  en- 
titled to  be  heard  on  the  selection  of  a  proper  guardian  ad  litem  to 
defend  the  suit,62  but  it  is  not  necessary  that  the  person  appointed  be 
a  relative  of  the  infant's.63 


ary  with  the  court  to  order  security  for 
costs  in  such  eases.  Rabidon  v.  Muske- 
gon Circuit  Judge,  110  Mich.  297,  68 
N.  W.  147. 

None  but  a  solvent  person  should  be 
admitted  as  prochein  ami  to  prosecute 
the  action  of  an  infant  plaintiff,  but 
the  court  of  appeal  will  not  rescind 
the  appointment  of  a  prochein  ami, 
whose  solvency  is  doubtful,  for  the 
person  admitted  may  be  removed,  at 
any  stage  of  the  suit,  on  proof  of  his 
insolvency,  and  another  substituted, 
unless  security  is  given  for  the  pay- 
ment of  costs.  Smith  v.  Anderson,  1 
Bailey  (S.  C.)   123. 

An  exception  to  the  rule  requiring 
a  person  of  financial  responsibility 
sometimes  is  recognized  where  the  in- 
fant is  allowed  to  sue  in  forma  paup- 
eris. Hayes  v.  Second  Ave.  E.  Co.,  5 
N.  Y.  Civ.  Proc.  155. 

If  the  opposite  party  does  not  raise 
the  question  of  the  guardian's  respon- 
sibility as  soon  as  apprised  of  the  per- 
son appointed,  he  acquiesces  in  his  suffi- 
ciency to  act  in  that  capacity  and  can- 
not afterwards  attack  it.  Wice  v. 
Commercial  Ins.  Co.,  7  Daly  (N.  Y.) 
258. 

59.  Prieseke  v.  Prieseke,  138  Mich. 
«8,  101  N.  W.  632;  Grant  v.  Van 
Schoonhoven,  9  Paige  Ch.  (N.  Y.)  255. 
If  a  lunatic  defendant  has  a  commit- 
tee whose  interests  are  not  adverse  to 
him  the  committee  can  be  appointed 
guardian  ad  litem  ex  parte  and  of 
course.  Heller  v.  Heller,  6  How.  Pr. 
(N.  Y.)  194. 

Usually  "the  nearest  relation  not 
concerned  in  point  of  interest  in  the 
matter  in  question"  is  appointed.  "It 
is  not  error  but  it  is  calculated  to 
awaken  attention"  where  the  record 
shows  that  the  infant  had  parents  liv- 
ing and  that  "a  person  not  appearing 
from  his  name  or  shown  on  the  record 


to  be  connected"  with  the  infant  was 
appointed  guardian  ad  litem.  Bank  of 
United  States  v.  Ritchie,  8  Pet.  (U. 
S.)  128,  144,  8  L.  ed.  890. 

Where  a  lunatic  is  a  non-resident  of 
the  state,  and  has  been  brought  into 
court  by  publication,  it  is  competent 
for  the  court  to  appoint  a  guardian  ad 
litem  to  defend  the  suit,  although  such 
guardian  ad  litem  may  not  have  been 
appointed  the  general  guardian  or  com- 
mittee of  the  lunatic.  Sturges  v.  Long- 
worth,  1  Ohio  St.  545. 

The  guardian  ad  litem  of  an  insane 
or  incompetent  person  should  be  the 
general  guardian  or  some  person  who 
could  be  relied  on  to  protect  the  in- 
terests of  the  defendant,  rather  than 
the  register  in  chancery  or  other  per- 
son who  would  make  only  a  formal  de- 
fense, but  the  court  having  obtained 
jurisdiction,  in  foreclosure  proceedings, 
of  an  incompetent,  and  having  caused 
the  order  of  publication  notifying  de- 
fendant's guardian  to  appear  and  pro- 
cure the  appointment  of  a  guardian  ad 
litem,  the  appointment  of  the  register 
as  such  guardian  ad  litem  was  not  a 
fatal  irregularity  or  subjeet  to  attack 
on  petition  for  a  writ  of  assistance. 
Erwin  v.  Pay,  165  Mich.  503,  130  N.  W. 
1123. 

60.  Cantrell  v.  Ford  (Tenn.),  46  S. 
W.   581. 

61.  Grant  v.  Van  Schoonhoven,  % 
Paige  Oh.  (N.  Y.)  255. 

62.  IT.  S. — United  States  v.  Mont- 
gomery 2  Dall.  335,  1  L.  ed.  404;  Jar- 
vis  v.  Crozier,  98  Fed.  753.  N.  Y. 
Grant  v.  Van  Schoonhoven,  9  Paige  Ch. 
255.  N.  C. — Ivey  v.  MeKinnon,  84  N. 
C.  651. 

An  uncle  has  been  held  to  be  a 
proper  person  to  be  appointed.  Ivey  v. 
MeKinnon,  84  N.  C.  651. 

63.  Bank     of     United     States     v. 
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The  next  in  right  would  he  the  adult  in  lawful  control  of  the  person  of  the 
infant.6* 

Should  Be  an  Attorney.  —  In  some  jurisdictions  it  is  required  that  the 
guardian  shall  be  an  attorney.6' 

Where  the  infant  is  a  married  woman  it  is  customary  to  appoint  her 
husband,  if  he  is  a  defendant  with  her.68 

When  the  person  under  disability  is  plaintiff  his  nearest  relation  not  con- 
cerned in  point  of  interest  in  the  matter  in  question  is  supposed  to  be 
the  person  who  will  take  him  under  his  protection  and  institute  a  suit 
to  assert  his  rights.67  A  father  has  a  vested  right,  as  it  has  been  called, 
to  act  as  the  next  friend  of  his  child  if  the  father's  interests  are  not 
hostile  to  those  of  his  child,  and  he  has  been  guilty  of  no  default  or 
neglect  ;68  and  where  the  father  is  dead,  or  has  disappeared,  the  mother 
is  authorized  to  assert  the  infant's  rights.69  It  is  legal  for  one  who 
could  have  acted  as  next  friend  to  employ  and  indemnify  another  to 
allow  the  use  of  his  name  as  such.70 

Conflicting  Interests  or  Duties.  —  It  is  a  well  settled  principle  that  any- 
one must  have  no  hostile  personal  interest,  however  remote  or  indirect, 
who  either  institutes  or  defends  an  action  for  persons  under  legal  dis- 
ability as  their  next  friend  or  guardian  ad  litem;71  he  should  not  be 


Ritchie,  8  Pet.  (TT.  S.)  128,  8  L.  ed. 
890;  Rhoads  v.  Rhoads,  43  111.  239. 

64.  Carter  v.  Montgomery,  2  Tonn. 
Ch.  455. 

65.  Huhlein  v.  Huhlein,  87  Ky.  247, 
8  S.  W.  260.  See  Cook  v.  Rawdon,  6 
How.  Pr.  (N.  T.)  233. 

This  is  not  the  rule  in  Illinois.  Mal- 
oney  v.  Dewey,  127  111.  395,  19  N.  E. 
848,  11  Am.  St.  Rep.  131. 

66.  Alexander  v.  Davis,  42  W.  Va. 
465,  26  S.  E.  291. 

67.  Jarvis  v.   Crozier,   98   Fed.   753. 
Where   the  next   friend   is   described 

as  being  the  uncle  of  the  infants,  and 
only  male  relative  of  full  age,  he  is 
by  such  relation  a  suitable  person  to 
apply  for  a  sale  of  the  infant's  real 
estate.  O'Eeilly  v.  King,  28  How.  Pr. 
(N.  Y.)   408. 

While  any  person  of  full  age  and 
sound  mind  is  competent  to  become  the 
next  frien,d  of  an  infant,  his  nearest 
relative  is  usually  preferred.  Rue  v. 
Meirs,  43  N.  J.  Eq.  377,  12  Atl.  369. 

A  prochein  ami,  or  next  friend,  is  not 
necessarily  one  of  kin,  but  may  be  any 
person  who  will  undertake  the  infant's 
cause.     Leavitt  v.  Bangor,  41  Me.  458. 

68.  Me. — Bernard  v.  Merrill,  91  Me. 
358,  40  Atl.  136.  Mass.— Stevens  v. 
Cole,  7  Cush.  467.  N.  J. — Rue  v.  Meirs, 
43  N.  J.  Eq.  377,  12  Atl.  369.  Tex. 
Gulf,  C.  &  S.  F.  B.  Co.  v.  Lemons  (Tex. 
Civ.  App.),  152  S.  W.  1189. 
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This  right  is  regarded  as  so  superior 
by  the  English  courts,  that  it  has  been 
declared  that  the  father  has  a  right, 
even  where  another  person  has  insti- 
tuted a  suit  in  behalf  of  his  infant 
child,  and  prosecuted  it  to  decree,  to 
have  such  other  person  displaced,  after 
decree  pronounced,  and  himself  substi- 
tuted as  next  friend.  Wool!  v.  Pember- 
ton,  L.  R.  6  Ch.  Div.  19. 

"The  father  of  the  infant  is  not 
the  only  person  that  is  eligible  to  the 
place  of  next  friend.  Any  other  may 
be  appointed  by  the  court,  in  its  dis- 
cretion. And  when  the  father  can  be 
a  witness  for  the  infant,  or  when  he 
neglects  the  interests  of  the  infant,  if 
another  is  appointed,  it  is  done  in  the 
exercise  of  a  wise  discretion."  Bart- 
lett  v.  Batts,  14  Ga.  539.  See  also 
Burns  v.  Wilson,  1  Mo.  App.  179. 

A  step-father  has  been  permitted  to 
represent  his  wife's  minor  children  as 
next  friend.  International,  etc.  B.  Co. 
v.  Kuehn,  70  Tex.  582,  8  S.  W.  484. 

69.  Williams  v.  Pope  Mfg.  Co.,  52 
La.  Ann.  1417,  27  So.  851,  78  Am.  St. 
Bep.  390,  50  L.  E.  A.  816;  Bonner  v. 
Ogilvie,  &  Tex.  Civ.  App.  237,  58  S. 
W.   1027. 

70.  Evans  v.  Mason,  1  Lea  (Tenn.) 
26. 

71.  TJ.  S.— Jarvis  v.  Crozier,  98  Fed. 
753;  Mathewson  v.  Sprague,  1  Ourt. 
457,  16  Fed.  Cas.  No.  9,278.    111.— Line- 
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even  a  nominal  party  on  the  opposite  side,72  or  an  attorney,73  or  con- 
nected in  business  with  an  attorney  or  counsel  of  the  adverse  party.74 
But  it  has  been  held  that  although  the  interest  of  the  representative 
was  adverse  to  the  infant  if  he  acted  in  that  capacity  with  the  per- 
mission and  approval  of  the  judge  the  results  ought  not  to  be  less 
binding  unless  there  was  fraud  or  collusion  in  the  matter.75  Persons 
appointed  as  masters  or  commissioners,  should  not  in  the  same  case  be 
appointed  guardians  ad  litem.76    "Where  there  is  a  reference  to  ascer- 


baugh  v.  Atwater,  173  111.  613,  50  N. 
E.  1004;  Patterson  v.  Pullman,  104  111. 
80.  Mass. — Bicknell  v.  Bieknell,  111 
Mass.  265;  Parker  v.  Lincoln,  12  Mass. 
16.  Mich.— Damouth  v.  Klock,  29  Mich. 
289.  N.  T. — Hecker  v.  Sexton,  43  Hun 
593.  N.  O.— George  v.  High,  85  1ST.  C. 
113.  Term. — O 'Conner  v.  Carver,  12 
Heisk.  436;  Elrod  v.  Lancaster,, 2  Head 
571.  Tex.— Lindley  v.  Lindley,  102  Tex. 
135,  113  S.  W.  750;  Lumsden  v.  Chi- 
cago, E.  I.  &  T.  E.,  23  Tex.  Civ.  App. 
137,  56  S.  W.  605. 

It  has  been  held  that  where  the  ac- 
tion is  to  recover  the  wife's  separate 
property  the  husband  cannot  be  a 
guardian  or  next  friend.  Cook  v.  Raw- 
don,  6  How.  Pr.  (N.  T.)   233. 

The  plaintiff's  husband  should  not 
be  appointed  guardian  ad  litem  of  in- 
fant defendant's  although  he  is  their 
father  and  guardian.  Bicknell  v. 
Bieknell,  111  Mass.  265. 

Where  Next  Friend  Is  a  Creditor. 
The  fact  that  a  next  friend  is  a  cred- 
itor of  the  infants  does  not  disqualify 
him  from  acting  in  that  capacity,  on  an 
application  for  a  sale  of  their  real 
estate.  O'Beilly  v.  King,  28  How.  Pr. 
(N.  T.)  408. 

72.  Ellis  v.  Massenburg,  126  N.  C. 
129,  35  S.  E.  240. 

t'pon  an  application  to  appoint  a 
special  guardian  for  selling  an  infant's 
real  estate,  a  part  owner  of  the  prop- 
erty, and  who  is  also  a  creditor  against 
the  infant's  share,  ought  not  to  be  ap- 
pointed, however  responsible  and  cor- 
rect his  conduct  may  be.  And  if  he 
should  be  appointed,  his  acts  will  be 
strictly  scrutinized  by  the  court.  In  re 
Tfflotsons,  2  Edw.  Ch.   (N.  Y.)  113. 

The  appointment  as  guardian  ad 
Mem  for  an  infant  defendant  whose 
interests  are  identical  with  the  com- 
plainants of  his  co-defendant  who  is 
charged   in    the    bill    with    defrauding 


him 


in  common  with  the  complainants, 


is  a  perversion  of  the  whole  purpose 


of    requiring    such   guardianship.     Da- 
mouth  v.  Klock,  29  Mich.  289. 

73.  The  attorney  of  a  party  claim- 
ing interests  adverse  to  the  infant  is 
not  a  proper  person  to  be  appointed 
guardian  ad  litem,  and  consent  of  the 
plaintiff  and  an  adult  co-defendant  of 
the  infant  cannot  render  him  so.  Sar- 
geant  v.  Eowsey,  89  Mo.  617,  1  S.  W. 
823. 

But  the  mere  fact  that  the  person  ap- 
pointed to  represent  the  infants  in  tax. 
proceedings  lias  represented  the  tax 
collector  in  other  eases  will  not  cause 
the  reversal  where  no  fraud  is  shown. 
Walters  v.  Hermann,  99  Mo.  529,  12  8. 
W.  890. 

74.  Parish  v.  Parish,  175  N.  T.  181, 
67  N.  E.  298;  Lake  v.  Kessel,  64  App. 
]>iv.  540,  72  N.  Y.  Supp.  311. 

75.  Ralston  v.  Lahee,  8  Iowa  17; 
Ivey  v.  McKinnon,  84  N.  C.  651. 

Fraud  in  the  foreclosure  of  a  mort- 
gage against  an  infant  defendant  is  not 
inferable  from  the  fact  that  their  step- 
mother, who  is  a  sister  of  the  com- 
plainant, acted  as  their  guardian  ad 
litem.  Stevenson  v.  Kurtz,  98  Mich. 
493,  57  N.  W.  580. 

While  it  is  irregular  for  the  admin- 
istrator, in  an  ex  parte  proceeding  to 
sell  land  for  assets,  to  represent  a 
minor  heir  as  guardian,  yet,  where 
there  is  no  suggestion  of  any  unfair 
advantage  having  been  taken  in  the 
sale,  confirmation  or  elsewhere  in  thS 
proceeding,  such  irregularity  will  not' 
vitiate  the  title  of  the  purchaser.  Har- 
ris v.  Brown,  123  N.  C.  419,  31  8.  E. 
877. 

76.  It  is  improper  to  appoint  the 
same  person  guardian  ad  litem  and 
master  in  chancery.  Walker  v.  Hal- 
lett,  1   Ala.   379.       ' 

A  person  appointed  as  a  viewer  for 
altering  a  road  is  not  thereby  dis- 
qualified from  acting  as  a  guardian 
ad  litem  for  an  infant  interested  in  the 
proceedings.  G-ashweller 's  Heirs  V. 
Mellvoy,  1  A.  K.  Marsh.  (Ky.)  84. 
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tain  the  amount  due  a  guardian  ad  litem  as  fees  for  his  services  to  an 
infant,  another  guardian  ad  litem  should  be  appointed  for  the  reference 
case,  since  the  guardian  and  the  minor  occupy  antagonistic  positions.77 
Officer  of  Court.  —  Where  no  one  appears  to  represent  an  infant,  or 
to  be  appointed,  the  court  may  appoint  one  of  its  own  officers  to  as- 
sume the  duty.78 

IX.    AFFIDAVIT   OR   PROOF.  —  NECESSITY.  —  Formerly  the 

petition  for  the  appointment  of  a  next  friend  was  required  to  be  ac- 
companied by  an  affidavit,79  but  this  practice  has  fallen  largely  into 
disuse.80  This  practice  is  recognized  where  a  guardian  ad  litem  is  to 
be  appointed,81  but  the  failure  to  observe  it  will  not  render  the  pro- 
ceedings void.82    "Where  an  affidavit  is  not  required  the  court  finds  the 


It  is  bad  practice,  but  not  error,  to 
appoint  the  same  person  guardian  ad 
litem  of  infants,  and  commissioner  to 
state  an  account  against  them.  Cole 
V.  Johnson,  53  Miss.  94. 

77.  Loftis  v.  Butler  (Tenn.  Oh. 
App.),  58  S.  W.  886. 

78.  Ky. — Greenup 's  Representatives 
v.  Bacon's  Exrs.,  1  Mon.  108.  N.  Y. 
Minor  v.  Betts,  5  Paige  Ch.  596;  Fisher 
v.  Lyon,  34  Hun  183.  N.  C— Muir's 
Exrs.  v.  Stuart's  Eepresentatives,  5 
N.  C.  440.  Tenn. — Carter  v.  Montgom- 
ery, 2  Tenn.  Ch.  455. 

In  McViekar  v.  Constable,  Hopk.  Ch. 
(N.  T.)  102,  this  method  of  procedure 
■was  disapproved  on  the  ground  that  it 
produces  an  inconvenient  mixture  of 
duties,  especially  embarrassing  upon  a 
change  of  the  officers  of  the  court. 

Where  the  register  is  appointed 
guardian  ad  litem,  in  a  partition  suit, 
the  trust,  upon  his  resignation  of  his 
office  of  register,  devolves  upon  his  suc- 
cessor in  office,  and  notices  and  other 
papers  in  the  cause  must  be  served 
upon  the  latter.  Wilkes  v.  Wilkes,  1 
Barb.  Ch.   (N.  Y.)   72. 

79.  111.— Chudleigh  v.  Chicago,  B.  I. 
&  P.  E.  Co.,  51  111.  App.  491.  Mass. 
Guild  v.  Cranston,  8  Cush.  506.  N.  C. 
Morris  v.  Gentry,  89  N.  C.  248. 

80.  Chudleigh  v.  Chicago,  E.  I.  & 
P.  E.  Co.,  51  111.  App.  491. 

81.  Necessity  for  Affidavit Guard- 
ian ad  litem  can  only  be  appointed  by 
the  register  upon  affidavit  of  the  fact 
of  infancy,  and  of  the  minor's  age,  or 
on  the  statement  of  such  facts  in  a 
sworn  bill.  Ehett  v.  Mastin,  43  Ala. 
86. 

The  affidavit  that  there  is  no  statu- 
tory guardian  is  not  a  prerequisite  to 
the  right  to  appoint,  but  is  merely  a 
reliable  mode  specified  by  the  statute 
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for  informing  the  court.  McMakin  v. 
Shelton,  6  Ky.  L.  Eep.  154.  See  also 
Gardner  v.  Letcher,  16  Ky.  L.  Eep.  778, 
29  S.  W.  868. 

By  Whom  Affidavit  Made.— The  affi- 
davit required  of  the  plaintiff  for  the 
appointment  of  a  guardian  ad  litem 
for  a  defendant  may  be  made  either 
by  the  plaintiff  or  his  attorney.  James 
v.  Cox,  88  Ky.  270,  10  S.  W.  814. 

Sufficiency  of  Affidavit See  Donald- 
son v.  Stone,  11  Ky.  L.  Eep.  27,  11  S. 
W.   462. 

A  defect  in  an  affidavit  for  the  ap- 
pointment of  a  guardian  ad  litem  for 
infant  defendants  under  the  age  of 
fourteen  years,  in  failing  to  state  that 
there  was  no  one  upon  whom  process 
might  be  served  for  the  infants  except 
the  father,  who  was  interested  in  the 
action  against  them,  does  not  render 
the  judgment  in  the  action  void  where 
the  guardian  ad  litem  defended  for  the 
infants  or  entered  their  appearance. 
Walch  v.  Davis,  17  Ky.  L.  Eep.  634,  32 
S.  W.  281. 

82.  Martin  V.  Porter,  4  Heisk. 
(Tenn.)   407. 

Where  the  record  of  the  appointment 
of  a  guardian  ad  litem  recites  that  "it 
appearing  that  the  defendant"  H.  L. 
"is  under  the  age  of  fourteen  years," 
residing  etc.,  it  will  be  presumed,  in 
any  other  than  a  direct  attack  on  ap- 
peal, that  these  facts  were  proved,  al- 
though no  affidavit  or  other  proof  ap- 
pears in  the  record.  Such  recitals, 
coupled  with  the  appointment  of  a 
guardian  ad  litem,  who  accepted  and 
filed  an  answer  for  the  minor,  give  the 
court  jurisdiction;  and  its  decree,  al- 
though it  may  be  erroneous,  can  m 
avoided  only  by  direct  attack  on  ap- 
peal.    Tabor  v.  Lorance,  53  Ala.  543. 
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fact  of  infancy  for  the  purpose  of  appointing  a  guardian  to  make 
defense,  upon  mere  suggestion,  where  it  is  not  denied,  and  without 
strict  legal  proof  that  it  is  true.83 

The  action  of  a  trial  court  in  refusing  to  require  an  affidavit  from  the 
next  friend  can  be  taken  advantage  of  by  demurrer,84  or  motion  to 
dismiss,85  or  cured  by  an  order  nunc  pro  tunc,se  but  is  not  the  subject 
of  appeal  or  cross-appeal.87  The  next  friend  should  be  allowed  to  file 
the  affidavit  of  qualification  on  timely  objection  being  made  to  the 
defect  in  failing  to  file  it,  in  the  absence  of  which  his  failure  to  do  so 
is  waived.88 

Filing. — When  required  the  affidavit  may  be  filed  in  court  or  with 
the  clerk.89 

X.  PRESENCE  AND  CONSENT  OP  INFANT  OR  INCOM- 
PETENT.  —  When  the  infant  is  of  such  age  as  to  be  able  to  exercise 
his  judgment  and  have  a  choice,  unless  there  be  a  sufficient  reason  for 
it,  such  as  absence  from  the  state,  or  great  distance  from  the  court,  he 
should  be  present  in  court  and  consulted  as  to  the  appointment," 
but  neither  his  presence,91  nor  his  consent,92  is  absolutely  necessary. 


83.  Peak  v.  Pricer,  21  111.  164. 

84.  Helming  v.  Barringer,  10  Ky.  L. 
feep.  674,  10  S.  W.  136. 

85.  Spieer  v.  Holbrook,  23  Ky.  L. 
Rep.  1812,  66  S.  W.  180. 

86.  Bogert  v.  Bogert,  45  Barb.  (N. 
T.)  121. 

87.  Spieer  v.  Holbrook  23  Ky.  L. 
Rep.  1812,  66  S'.  W.  180. 

88.  Upton's  Committee  v.  Bush,  135 
Ky.  102,  121  S.  W.  1005;  Henning  «?. 
Barringer,  10  Ky.  L.  Rep.  674,  10  S. 
W.  136. 

The  affidavit  is  in  effect  that  "there 
is  no  guardian,  no  one  else  to  sue." 
Henning  v.  Barringer,  10  Ky.  L.  Rep. 
674,  10  S.  W.  136. 

89.  James  v.  Cox,  88  Ky.  270,  10  S. 
W.  814. 

90.  Walker  v.  Hallett,  1  Ala.  379. 
See  also  Bank  of  United  States  v. 
Ritchie,  8  Pet.  (U.  S.)  128,  144,  8  L. 
ed.  890. 

According  to  the  English  practice, 
a  guardian  ad  litem  for  an  infant  can- 
not be  otherwise'  appointed  than  by 
bringing  the  infant  into  court,  or  his 
praying  a  commission  to  have  a  guard- 
ian assigned  him.  Loyd  v.  Oarew,  1  Eq. 
Cas.  Abr.  260,  21  Eng.  Reprint  1032. 
And  this  was  in  one  case,  held  by  Lord 
Eldon  to  bo  an  inflexible  rule.  Tap- 
j>ea  v.  Norman,  11  Ves.  563,  32  Eng- 
lish Eeprint  1207.  But  his  Lordship 
lad  previously,  in  Jongsma  v.  Pfiel,  9 
ves.  357,  32  Eng.  Reprint  640,  upon 
affidavit  showing  that  the  infant  resided 


at  Frankfort,  in  Germany,  made  an 
order,  upon  motion,  appointing  a  guard- 
ian ad  litem.  This  ruling  was  followed 
by  the  vice-chancellor,  in  Lushington  v. 
Sewell,  6  Madd.  28,  56  Eng.  Reprint 
999,  and  may  now  be  considered  the 
established  practice.  Egremont  v. 
Egremout,  2  Be  G.  M.  &  G.  730,  42  Eng. 
Eeprint  1057;  Benison  v.  Wortley,  5  De 
G.  &  Sm.  648,  64  Eng.  Reprint  1283. 
The  Supreme  Court  of  the  United  States 
through  Marshall,  C.  J.  declares  the 
English  practice  to  be  the  "most  ap- 
proved usage."  Bank  of  United  States 
v.  Bitehie,  8  Pet.  (U.  S.)  128,  8  I». 
ed.  890. 

If  he  is  above  the  age  of  fourteen 
years,  he  should  be  consulted  in  the  ap- 
pointment of  a  guardian  ad  litem,  if 
not  attended  with  too  much  trouble  or 
expense,  as  to  which  the  court  should 
exercise  a  sound  discretion.  Walker 
v.  Hallett,  1  Ala.  379. 

91.  Ala.— "Walker  v.  Hallett,  1  Ala. 
379.  Ky. — Banta's  Heirs  v.  Calhoon, 
2  A.  K.  Marsh.  166.  N.  Y.— Brick's 
Estate,  15  Abb.  Pr.  12,  40.  Term.— Car- 
ter v.  Montgomery,  2  Tenn.  Ch.  455. 

His  presence  may  be  important  for 
the  purpose  of  ascertaining  the  fact  of 
infancy.  Ra  y  v.  Mcllroy,  1  A.  K. 
Marsh.  (Ky.)   612. 

92.  Walker  v.  Hallett,  1  Ala.  379; 
Beddinger  v.  Smith  (Ark.),  13  S.  W. 
734. 

The  consent  of  an  infant  held  not 
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The  alleged  incompetent  may  appear  and  traverse  the  allegation  that 
he  is  incompetent.93 

XL  CONSENT  OF  PERSON  APPOINTED.  —  In  the  appoint- 
ment of  a  next  friend,  if  the  proceeding  is  by  petition  it  should  be 
accompanied  by  an  agreement  signifying  the  assent  of  the  person  whom 
it  is  intended  should  be  admitted  as  such,84  or  at  least  his  consent  in 
writing  should  be  filed  ;95  and  it  also  seems  to  be  the  rule  that  a  motion 
for  a  guardian  ad  litem  for  a  defendant  should  state  the  consent  of 
such  person  to  be  appointed,96  or  his  assent  be  made  to  appear  on 
the  record,9T  or  submitted  in  writing,98  some  evidence  that  he  accepted 
the  trust  being  necessary.99 


necessary  regardless  of  his  age.  Brick's 
Estate,  15  Abb.  Pr.  (N.  Y.)  12. 

93.  In  re  Haynes'  Will,  143  N.  Y. 
Supp.  570,  holding  moreover  that  the 
burden  is  on  the  person  making  such 
allegation  to  establish  the  same  beyond 
all  peradventure. 

94.  Evidence  should  also  be  adduced 
showing  that  the  petition  and  agree- 
ment were  duly  signed.  Haines  v.  Oat- 
man,   2   Doug.    (Mich.)    430. 

95.  Bunton  i>.  Adams,  65  Mo.  App.  6. 
In  Bush  v.  Fisher,  85  Mo.  App.  1,  it 

was  held  that  the  filing  of  such  con- 
sent with  a  justice  would  be  sufficient. 
The  court  further  held  that  the  failure 
to  file  any  consent  would  not  work  a 
reversal  of  the  case. 

In  a  suit  by  an  infant  before  a  jus- 
tice of  the  peace,  the  naming  of  a 
person  as  next  friend  in  the  summons 
may  be  -'Considered  as  an  appointment 
of  the  person  as  next  friend.  Usher 
V.  Cornwell,  3  Ind.  210. 

So  also  the  holding  in  Budd  v.  Ruther- 
ford, 4  Ind.  App.  386,  30  N.  E.  1111, 
was  to  the  effect  that  a  statute  re- 
quiring the  filing  of  the  written  con- 
sent of  the  next  friend  before  the  is- 
suance of  process  is  directory  only,  in 
respeet  to  the  time  when  such  shall 
be  filed  and  that  process  may  issue  and 
the  cause  proceed  without  such  con- 
sent until  it  is  required  by  the  de- 
fendant. 

The  written  consent  must  be  formal- 
ly acknowledged.  Cole  v.  McGarvey, 
6  N.  Y.  Civ.  Proc.  305.  But  see  Tobin 
•p.  Cary,  34  Hun   (N.  Y.)   431. 

A  defendant  who  was  sued  by  an  in- 
fant before  a  justice  of  the  peace,  ap- 
peared to  the  suit  before  the  justice, 
went  on  trial  on  the  merits,  and  suf- 
fered judgment  to  be  rendered  against 
him,  without  making  the  objection  that 
the  next  friend  of  the  infant  had  not 
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consented  in  writing  to  his  appoint- 
ment. The  cause  was  appealed  Jo  the 
circuit  court,  where  the  defendant 
moved  to  dismiss  the  suit  for  the  want 
of  such  written  consent  of  the  next 
friend,  but  the  circuit  court  was  not 
informed,  by  affidavit  or  otherwise, 
that  the  defendant  did  not  know  of 
the  omission  complained  of,  whilst  the 
suit  was  pending  before  the  justice. 
Held  that  the  cireuit  court  correctly 
refused  to  dismiss  the  suit.  Usher  v. 
Cornwell,  3  Ind.  210. 

96.  Bhinelander  17.  Sanford,  3  Day 
(Conn.)   279. 

97.  Ala. — Petty  v.  Britt's  Legatees, 
46  Ala.  491 ;  FriersOn  17.  Travis,  39  Ala. 
150;  Jenkins'  Distributees  v.  Jenkins' 
Admrs.,  16  Ala.  693.  Ky.— Daniel  17. 
Hannagan,  5  J.  J.  Marsh.  48.  Mo. 
Gulath  I?.  Waldstein,  10  Mo.  App.  586. 

That  the  person  appointed  was  pres- 
ent in  court  and  said  nothing  in  bar 
or  preclusion  of  the  plaintiff's  action 
will  not  do.  Greenup's  Representatives 
17.  Bacon's  Exrs.,  1  Mon.  (Ky.)  108. 

98.  MeVickar  v.  Constable,  Hopk, 
Oh.    (N.  Y.)    102. 

Acknowledgment  to  Written  Consent. 
In  Tobin  17.  Gary,  34  Hun  (N.  Y.)  431, 
the  acknowledgment  of  tie  guardian 
ad  litem  was  omitted,  but  the  court 
upon  application  of  such  guardian  and 
consent  of  the  parties  permitted  a 
nunc  pro  tuna  amendment  to  cure  the 
defect  after  a  sale  under  the  action 
had  been  made,  and  this  holding  was 
approved  and  followed  in  Schell  v. 
Cohen,  55  Hun  207,  7  N.  Y.  Supp.  858. 

99.  Bhoads  v.  Rhoads,  43  111.  239; 
Shaefer  v.  Gates,  2  B.  Mon.  (Ky.)  453; 
Greenup's  Representative  v.  Bacon  9 
Exrs.,  1  Mon.  (Ky.)  108.  And  see 
Kurtz  v.  Eisenstein,  123  Mo.  App.  288, 
100  S.  W.  574. 

I     The  guardian  ad  litem  may  show  ms 
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Where  Public  Officer  Is  Appointed.  —  This  requirement  would  not  be 
necessary,  however,  where  the  court  appoints  an  officer  of  the  court 
to  act.1 

Refusal  To  Accept. —  The  appointment  would  be  ineffectual  if  the 
guardian  expressly  declines  to  accept,2  and  a  reasonable  time  ought 
to  be  given  the  person  appointed  to  consider  whether  he  will  accept  the 
position.8 

XII.  OBJECTIONS  TO,  AND  EFFECT  OF,  IRREGULARITIES 
IN  APPOINTMENT.  —  Courts  are  much  more  scrupulous  regarding 
the  regularity  of  the  appointment  of  a  guardian  ad  litem  or  next  friend 
when  the  litigation  has  resulted  unfavorably  to  the  infant  than  they 
are  when  the  result  is  favorable.4 

The  courts  are  not  in  harmony  as  to  the  effect  of  errors  or  irregularities  in 
the  appointment  of  a  guardian  ad  litem,  the  general  rule  apparently 
being  that  in  the  absence  of  statute  such  errors  and  irregularities  will 
not  deprive  the  court  of  its  jurisdiction  to  pronounce  a  judgment  or 
decree,  but  will  amount  at  most  to  reversible  error,5  and  hence  a  judg- 
ment or  decree  rendered  in  the  case  will  not  be  subject  to  collateral  at- 


acceptance  by  filing,  adopting,  or  caus- 
ing to  be  filed,  a  proper  answer.  Alex- 
ander v.  Davis,  42  W.  Va.  465,  26 
S.  E.  291.  See  also  Beeler's  Heirs  v. 
Bullitt's  Heirs,  3  A.  K.  Marsh.  (Ky.) 
280. 

When  a  guardian  ad  litem  has  made 
and  filed  such  a  bond  as  the  order  ap- 
pointing him  and  the  statutes  pre- 
scribe, and  has  given  notice  thereof  to 
the  party  intending  to  institute  such 
action,  he  has  thereby  effectually  con- 
sented to  act  as  guardian  and  has  ac- 
cepted of  his  appointment  as  such. 
Althause  v.  Badde  &  Eussell,  3  Bosw. 
(N.  Y.)  410. 

The  fact  that  the  guardian  ad  litem 
appointed  to  represent  infants  in  a  pro- 
ceeding by  the  widow  to  sell  the  home- 
stead did  not  accept  his  appointment 
until  after  the  order  for  the  sale  was 
granted,  was  an  irregularity  which  was 
cured  by  the  facts  that  the  sale  was 
made  after  he  did  accept,  that  he  as- 
sented to  the  sale  and  in  his  answer 
recommended  it,  that  the  receiver  made 
a  report  to  the  judge  who  granted  the 
order  of  sale  and  that  the  judge  con- 
firmed the  sale.  Deyton  v.  Bell,  81  Ga. 
370,  8  S.  E.  620. 

The  presence  at  the  trial  of  the  per- 
son appointed  guardian  ad  litem,  and  his 
not  objecting  to  the  proceedings,  is 
not  an  acceptance  of  the  position,  al- 
though he  has  .been  notified  of  his  ap- 
pointment. Laird  v.  Beese,  43  Ala. 
148;  Frierson  v.   Travis,   39   Ala.   150; 


Greenup's    Bepresentatives  v.   Bacon's 
Exrs.,  1  Mon.   (Ky.)   108. 

1.  Muir's  Exrs.  v.  Stuart's  Bepre- 
sentatives, 5  N.  O.  440. 

2.  Welch,  v.  Agar,  84  Ga.  583,  11 
S.  E.  149,  20  Am.  St.  Bep.  380. 

3.  Wells'  Heirs  v.  Winfree,  2  Munf. 
(Va.)    342. 

4.  This  is  because  the  whole  purpose 
of  having  some  one  represent  the  in- 
fant is  to  protect  his  rights,  and  if  it 
appears  that  these  have  not  suffered, 
no  reason  exists  for  meddling  with  the 
judgment  because  of  an  irregularity. 
Kurtz  v.  Eisenstein,  123  Mo.  App.  288, 
100  S.  W.  574. 

5.  Ala. — Prierson  v.  Travis,  39  Ala. 
150;  Bondurant  v.  Sibley's  Heirs,  37 
Ala.  565;  Preston  v.  Dunn,  25  Ala.  507, 
512.  Ga. — Harvey  v.  Cubbedge,  75  Ga. 
792.  Ky. — Benningfield  v.  Beed,  8  B. 
Mon.  102;  Bank  of  United  States  v. 
Cochran,  9  Dana  395;  Bustard  v.  Gates, 
4  Dana  429.  N.  Y. — Crouter  v.  Crouter, 
133  N.  Y.  55,  30  N.  E.  726,  17  N.  Y. 
Supp.  758.  N.  C— Fowler  v.  Poor,  93 
N.  C.  466.  Tenn. — Greenlaw  v.  Kerna- 
han,  4  Sneed  371,  379.  But  see  Ivey  v. 
Ingram,  4  Coldw.  129.  Tex. — Alston  v. 
Emmerson,  83  Tex.  231,  18  S.  W.  566, 
29  Am.  St.  Bep.  639;  Wheeler  v.  Ahren- 
beak,  54  Tex.  535;  MeAnear  v.  Epper- 
son, 54  Tex.  220.  W.  Va. — Chapman  v. 
Branch,  78  S.  E.  235. 

The  provision  of  the  statutes  in  re- 
gard to  the   appointment  of  guardians 
I  ad   litem   should   be   strictly   observed, 
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tack,6  although  there  are  cases  holding  the  entire  proceeding  void  and 
subject  to  either  direct  or  collateral  attack.7 

Case  May  Be  Reversed "Where  the  person  under  disability  has  been 

represented  by  an  improper  person,  the  cause  may  be  remanded  on 
appeal  with  directions  to  appoint  a  proper  representative.8  But  irreg- 
ularity in  this  matter  cannot  be  questioned  by  one  who  is  not  preju- 
dicially affected  thereby.9  It  is  a  well  settled  rule  that  irregularities 
in  the  appointment,  and  especially  in  making  an  appointment  without 
service  of  process  first  had  on  the  person  under  legal  disability,  will 
work  a  reversal  on  appeal  or  error  of  any  judgment  or  decree  ren- 


but  mere  irregularities  in  observing 
them,  not  affecting  a  substantial  right, 
will  not  vitiate  judgments  and  decrees 
obtained  in  the  action  or  proceeding  in 
which  such  irregularities  exist.  Ward 
v.  Iiowndea,  96  N.  .C.  367,  2  S.  E.  591. 

6.  Ala.  —  Bondurant  v.  Sibley's 
Heirs,  37  Ala.  565;  Preston  v.  Dunn,  25 
Ala.  507.  la. — Bice  v.  Bolton,  126  Iowa 
654,  100  N.  W.  634,  102  N.  W.  509. 
Mo. — Day  v.  Kerr,  7  Mo.  426.  Tex. 
Wheeler  v.  Ahrenbeak,  54  Tex.  535. 

An  order  of  court  appointing  a  guard- 
ian ad  litem  and  directing  the  sale  of 
a  minor's  property  after  service  of 
notice  but  prior  to  the  date  specified 
therein,  though  irregular,  is  not  sub- 
ject to  collateral  attack  where  no  ap- 
plication for  its  correction  was  made 
during  the  term  and  the  record  was 
subsequently  approved.  Bice  v.  Bolton, 
126  Iowa  654,  100  N.  W.  634,  102  N.  W. 
509. 

In  New  York  while  the  supreme 
court!  having  jurisdiction  of  an  ac- 
tion in  partition  and  the  parties  there- 
in, has  the  power  and  it  is  its  duty, 
on  a  direct  application,  to  vacate  or- 
ders appointing  guardians  ad  litem  for 
infant  defendants,  or  on  appeal  from 
such  orders  to  set  the  appointments 
aside,  because  made  in  violation  of  the 
mle  of  the  supreme  court  (Rule  49) 
providing  that  "no  person  shall  be  ap- 
pointed guardian  ad  litem"  who  is  con- 
nected in  business  with  the  attorney 
or  counsel  of  the  adverse  party,  an 
error  of  the  court  in  this  respect, 
where  the  proceedings  appear  on  their 
face  to  be  entirely  regular,  does  not 
deprive  the  court  of  jurisdiction  or  ren- 
der the  interlocutory  judgment  direct- 
ing the  sale  voidable;  such  eTror 
can  be  corrected  only  by  appeal  or  by 
motion  to  set  aside  the  OTders  ap- 
pointing the  guardians  ad  litem.   Par- 
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ish  v.  Parish,  175  N.  T.  181,  67  N.  E. 
298. 

7.  Chambers  v.  Jones,  72  111.  275; 
Shaw  v.  Gregoire,  41  Mo.  407. 

The  appointment  of  a  guardian  ad 
litem  for  minor  defendants,  who  have 
not  been  served  with  process,  does  not 
affect  an  appearance  for  them,  nor  give 
the  court  jurisdiction  over  them;  but 
the  appointment  of  a  guardian  ad  litem 
is  for  the  purpose  of  defense  after  ap- 
pearance has  been  effected  by  service 
of  process  on  the  infants.  Moore  v. 
Starks,  1  Ohio  St.  369. 

In  Ivey  v.  Ingram,  4  Coldw.  (lenn.) 
129,  the  court  said:  "The  fact  that 
process  was  not  served  upon  the  in- 
fant defendants,  until  after  the  ap- 
pointment of  a  guardian  ad  litem,  and 
after  he  had  filed  an  answer  on  their 
behalf,  rendered  the  sale,  not  merely 
irregular  and  voidable,  but  absolutely 
void;  and  in  such  cases,  sales  are  in- 
capable of  confirmation." 

8.  Linebaugh  v.  Atwater,  173  HL 
613,  50  N.  E.  1004;  George  v.  High, 
85  N.  C.  113. 

9.  Griffith  v.  Cromley,  58  S.  C.  448, 
36  S.  E.  738.  See  also  Vaile  v.  Spragne, 
179  Mo.  393,  78  S.  W.  609. 

Where  one  of  two  defendants  in  an 
action  of  trespass  was  a  minor  and 
no  guardian  ad  litem  was  appointed, 
and  the  court  therefore  rendered  judg- 
ment against  the  other  defendant,  it 
was  held  that  the  latter  was  not  ag- 
grieved by  the  error,  if  it  was  one. 
Harris  v.  Rosenberg,  43  Conn.  227. 

A  purchaser  at  a  judicial  sale  cannot 
take  advantage  of  an  irregularity  in 
the  appointment  of  a  guardian  ad  litem. 
Magruder  v.  Campbell,  40  Ala.  611. 
See  also  Martin  v.  Porter,  4  Heisk. 
(Tenn.)    407. 

Only  the  infant  may  object.  Austin 
v.  Charlestown  Female  Sem.,  8  Mete. 
(Mass.)  196. 
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dered  against  the  person  under  such  disability.10  But  it  has  been  held 
that  an  irregularity  in  the  appointment  of  a  next  friend  to  sue  for  the 
infant,  in  a  case  where  the  infant  has  obtained  judgment,  will  not  be 
ground  for  reversal  unless  the  faulty  procedure  was  pointed  out 
specially  by  an  answer,  or  appeared  on  the  face  of  the  petition  and  was 
questioned  by  demurrer.11 

Premature  Appointment.  — Although  in  a  number  of  cases  it  has  been 
held  that  such  an  appointment  is  entirely  nugatory,12  others  have  main- 
tained that  the  appointment  of  a  guardian  ad  litem  for  defendants 
before  service  of  a  summons  is  at  most  an  irregularity  to  which  objec- 


10.  Ala. — Herring  v.  Eicketta,  101 
Ala.  340,  13  So.  502;  Bondurant  v.  Sib- 
ley's Heirs,  37  Ala.  565;  Preston  v, 
Dunn,  25  Ala.  507;  Walker  v.  Bank  of 
Mobile,  6  Ala.  452;  Walker  v.  Hallett, 
1  Ala.  379.  Ark. — Pinchbach  v.  Graves, 
42  Ark.  222;  Freeman  v.  Eussell,  40 
Aik.  56;  Evans  v.  Davies,  39  Ark.  235. 
Fla.— Brock  v.  Boyle,  18  Fla.  172; 
Braswell  v.  Bowns,  11  Fla.  62.  111. 
Crocker  17.  Smith,  10  111.  App.  376. 
Ini-^Oarver  v.  Carver,  64  Ind.  194; 
Abdiltt.  Abdil,  26  Ind.  287;  Peoples  v. 
Stanley,  6  Ind.  410.  la. — Good  v.  Nor- 
ley,  28  Iowa  188;  Allen  v.  Saylor,  14 
Iowa  435.  Ky.— Jenkins  v.  Bodge 's 
Admr.,  11  B.  Mon.  178;  Chambers  v. 
Warren,  6  B.  Mon.  244;  Coleman  v. 
Coleman,  3  Bana  398;  Oollard's  Heirs  v. 
Groom,  2  J.  J.  Marsh.  487.  Mass. 
Welch  v.  Pox,  205  Mass.  113,  91  N.  B. 
145.  Miss.— Frank  v.  Webb,  67  Miss. 
462,  6  So.  620;  Erwin  v.  Carson,  54 
Miss.  282;  Johnson  v.  McCabe,  42  Miss. 
255;  Ingersoll  v.  Ingersoll,  42  Miss. 
155.  Mo. — Hendricks  v.  McLean,  17 
Mo.  32.  Ohio. — Keys  v.  McBonald,  1 
Handy  287.  S.  O. — Finley  v.  Robertson, 
17  S.  C.  435.  Tex. — Sprague  v.  Haines, 
68  Tex.  215,  4  S.  W.  371;  Kremer  v. 
Haynie,  67  Tex.  450/3  S.  W.  676; 
Wheeler  v.  Ahrenbeak,  54  Tex.  535. 
Wis.— Foster  v.  Hammond,  37  Wis.  185. 

The  statute  prescribing  the  character 
of  the  service  in  suits  where  minors  are 
interested  or  are  parties  does  not 
strictly  apply,  where  there  is  a  seizure 
of  the  property  under  foreclosure  pro- 
ceedings, and  the  minor  whose  prop- 
erty is  seized  makes  the  process  in  rem 
(otherwise  final)  mesne,  by  making  the 
counter-affidavit.  The  issue  before  the 
court  is  not  made  by  service,  but  is 
made  by  seizure  and  the  filing  of  the 
counter-affidavit.  In  such  case  the  ab- 
•ence  of  a  prochein  ami  or  guardian 
ad  litem  as  a  party  is  an  irregularity, 


amendable  before,  and  cured  by,  ver- 
dict. Sams  v.  Covington  Buggy  Co.,  10 
Ga.  App.  191,  73  S.  E.  18. 

Error  Not  Cured  by  Appeal. — An 
error  of  this  character  will  not  be 
cured  by  an  appeal  by  the  infant. 
Freeman  v.  Eussell,  40  Ark.  56. 

11.  Kurtz  v.  Eisenstein,  123  Mo. 
App.  288,  100  S.  W.  574.  See  Hafern  v. 
Bavis,  10  Wis.  501. 

12.  Ala.  —  Bondurant  v.  Sibley's 
Heirs,  37  Ala.  565;  Hodges  v.  Wise,  16 
Ala.  509.  la. — In  re  Estate  of  Hunter, 
84  Iowa  388,  51  N.  W.  20;  Good  v. 
Norley,  28  Iowa  188.  Ky. — Allsmiller 
v.  Freutchenicht,  86  Ky.  198,  5  S.  W. 
746.  Mo. — Fischer  v.  Siekmann,  125 
Mo.  165,  28  S.  W.  435.  N.  Y.— Potter 
v.  Ogden,  136  N.  Y.  384,  33  N.  E.  228; 
Crouter  v.  Crouter,  133  N.  Y.  55,  30 
N.  E.  726;  Ingersoll  v.  Mangam,  84 
N.  Y.  622.  Tex. — Kremer  v.  Haynie,  67 
Tex.  450,  3  S.  W.  676.  Wis,— Foster  v. 
Hammond,    37    Wis.    185. 

Where  the  notice  by  publication 
against  infant  non-resident  defendants 
in  chancery  is  void,  an  appointment  of 
a  guardian  ad  litem  for  the  infants  is 
also  void,  for  they  are  not  in  court 
amenable  to  any  of  its  orders.  McBer- 
maid  v.  Eussell,  41  111.  489. 

Under  statutory  provisions  which  de- 
clare that  an  appointment  of  a  guard- 
ian ad  litem  at  the  plaintiff's  petition 
in  specified  cases  cannot  be  made  until 
after  the  expiration  of  a  certain  num- 
ber of  days,  an  appointment  made  with- 
in that  time  is  void.  Keyes  v.  Ellen- 
sohn,  72  Hun  392,  25  N.  Y.  Supp.  693. 
But  in  Crouter  v.  Crouter,  133  N.  Y. 
55,  30  N.  E.  726,  the  court  held  that 
while  such  an  'appointment  is  a  nullity, 
yet  proceedings  under  such  are  only 
voidable  at  the  election  of  the  infants 
seasonably  made;  that  the  defect  is 
also  curable  if  the  proper  proceedings 
are   taken   for  that   purpose,   but   that 
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tion  must  be  taken  within  a  reasonable  time,13  and  is  such  an  irregular- 
ity as  may  be  cured  by  an  order  after  service  of  the  summons  ap- 
proving and  ratifying  the  former  invalid  appointment.14 

Plea  in  Abatement  or  Motion —  Objections  that  a  next  friend  had  not 
been  regularly  appointed  have  been  taken  by  plea  in  abatement  or 
motion.15 

XIII.  WAIVER  OR  LOSS  OF  RIGHT  TO  OBJECT An  objec- 
tion to  the  failure  to  appoint  a  representative  for  the  infant  will  be 
deemed  to  have  been  waived  by  the  adverse  party  by  his  pleading  to 
the  merits,16  or  by  failing  to  enter  an  objection  at  the  proper  time.17 
Where  the  plaintiff  fails  to  raise  an  objection,  or  to  have  a  guardian 
appointed  for  an  infant  defendant,  he  will  not  be  heard  to  object  to 
such  failure  while  attempting  to  maintain  a  judgment  or  decree  he 


the  burden  of  causing  the  necessary 
steps  to  be  taken  cannot  be  cast  upon 
the  purchaser  at  a  sale  in  partition. 

13.  Crouter  v.  Crouter,  133  •  N.  Y. 
55,  30  N.  E.  726. 

Where  it  appears  that  a  guardian  ad 
litem  was  appointed,  and  the  proceed- 
ings for  partition  perfected  nearly 
twenty  years  .since,  the  presumption,  in 
the  absence  of  any  proof  that  the 
guardian  ad  litem  was  appointed  be- 
fore actual  service  of  the  summons,  is 
rather  in  favor  of  the  regularity  of 
the  proceedings.  Wood  v.  Martin,  66 
Barb.  (N.  Y.)  241. 

The  acts  of  a  guardian  ad  litem  ap- 
pointed prematurely  upon  a  defective 
constructive  service  cannot  bind  the 
infant,  and  as  to  him  a  decree  is  erro- 
neous. Murphey  v.  Gato,  52  Fla.  529, 
42  s;  E.  387. 

14.  Caulder  v.  Ohenault's  Exr.,  154 
Ky.  777,  159   S.  W.  578. 

15.  See  the  title  "Infants." 
Presumption   of   Regularity. — In   the 

absence  of  evidence  to  the  contrary, 
the  regularity  of  the  appointment  •  of 
a  guardian  ad  litem  is  to  be  presumed. 
Brick's  Estate,  15  Abb.  Pr.  (N.  Y.) 
12. 

16.  Ind. — Smith  v.  Allen,  16  Ind. 
316.  Me.— McMullin  v.  McMullin,  92 
Me.  338,  42  Atl.  499,  69  Am.  St.  Eep. 
511.  N.  Y.— Parks  v.  Parks,  19  Abb. 
Pr.  161;  Fellows  &  Hawes  v.  Niver,  18 
Wend.  563;  Sims  v.  New  York  College 
of  Dentistry,  35  Hun  344;  Smart  v. 
Haring,  14  Hun  276.  S.  0. — Drago  v. 
Moso,  1  Spear's  L.  212.  Wash. — Kongs- 
bach  v.  Casey,  66  Wash.  643,  120  Pac. 
108;  Blumauer  v.  Clock,  24  Wash.  596, 
64  Pac.  844,  85  Am.  St.  Eep.  966. 

Commenting  upon   the  ancient  prac- 
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tiee  of  appointing  a  prochein  ami,  it 
was  said  in  Chudleigh  v.  Chicago,  E.  L 
&  P.  E.  Co.,  51  111.  App.  491:  "This 
practice  has  fallen  into  disuse,  and  now 
if  the  defendant  appear  and  plead,' it 
is  then  too  late  to  question  the  author- 
ity of  the  prochein  ami,  and  the  re- 
cital in  the  suit  that  the  infant  is 
suing  by  his  next  friend,  is  taken  as 
conclusive  that  the  order  has  been 
made. ' '  See  Kingsbury  v.  Buckner,  134 
XT.  S.  650,  10  Sup.  Ct.  638,  33  L.  ed. 
1047;  West  Chicago  St.  E.  Co.  v.  John- 
son, 77  111.  App.  142. 

17.    Ga Mathews  v.  Fields,  12  Ga. 

App.  225,  77  S.  E.  11.  Ind.— Cohee  v. 
Baer,  134  Ind.  375,  32  N.  E.  920,  39 
Am.  St.  Eep.  270.  Mo. — Jones  v.  Steele, 
36  Mo.  324;  Glowers  v.  Wabash,  St.  L. 
&  P.  E.  Co.,  21  Mo.  App.  213.  N.  T. 
Eutter  v.  Puckhofer,  9  Bosw.  638.  Tex. 
Brooke  v.  Clark,  57  Tex.  105;  Tanner 
v.  Ames'  Est.  (Tex.  Civ.  App.),  37  S. 
W.  373.  See  also  Wygal  v.  Myers,  76 
Tex.  598,  603,  13  S.  W.  567.  Wis. 
Webber  v.  Ward,  94  Wis.  605,  69  N.  W. 
349. 

Where  infants  have  been  joined  as 
plaintiffs  with  an  adult  who  has  not 
been  designated  as  their  next  friend, 
though  their  natural  guardian,  the  ob- 
jection that  on  taking  out  a  writ  of 
error  they  should  have  secured  the  lat- 
ter's  appointment  as  next  friend,  or 
the  adult  should  have  severed  in  its 
prosecution,  is  too  late  if  not  made 
until  the  hearing.  It  should  be  raised 
by  a  motion  to  dismiss.  Sick  v.  Mich. 
Aid  Assn.,  49  Mich.  50,  12  N.  W.  905. 

After  an  answer  has  been  put  in  for 
an  infant,  by  his  guardian  ad  litem  and 
judgment  has  been  entered,  the  reg- 
ularity of  the  guardian's  appointment 
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could  not  have  lawfully  obtained  until  such  guardian  had  been  ap- 
pointed.18 

An  infant  defendant  cannot  while  an  infant  waive  the  defect  that  he 
did  not  appear  by  guardian  ad  litem.19 

Where  pending  the  action  the  infant  arrives  at  majority  objection  on  the 
ground  of  his  infancy  cannot  thereafter  be  made  by  the  adverse 
party.20  And  if  the  infant  by  his  conduct,  after  reaching  majority, 
ratifies  the  unauthorized  or  improper  institution  of  the  suit  he  cannot 
afterwards  object.21 

Eelease  of  Error.  —  If  a  judgment  is  erroneous  because  the  defend- 
ant was  an  infant  who  had  no  guardian,  and  no  guardian  ad  litem  was 
appointed,  he  upon  coming  of  full  age  may  execute  a  written  release 
of  errors,  which  will  have  the  effect  to  confirm  the  judgment.22 

XIV.  THE  BOND  AND  OATH.  — A.  Necessity  For.  — A  per- 
son appearing  to  prosecute  or  defend  an  action  affecting  the  rights 
or  interests  of  a  party  under  legal  disability  is  often  required  to  fur- 
nish a  bond  providing  for  the  faithful  discharge  of  his  duties;23  an 


cannot  be  questioned.    Barnard  v.  Hey- 
drick,  49  Barb.   (N.  Y.)    62. 

Before  Trial  on  Merits. — Any  objec- 
tion by  the  defendants  to  the  inter- 
position of  a  next  friend  for  the  plain- 
tiff should  be  raised  before  the  trial 
npon  the  merits.  A  charge  upon  the 
evidence  is  not  a  proper  mode  of  rais- 
ing such  an  objection.  "Worthington  )' 
Meneer,  96  Ala.  310,  11  So.  72,  17  L. 
E.  A.  407. 

18.  Coulson  v.  Coulson,  180  Mo.  709, 
79  S.  W.  473. 

19.  State  v.  Stark,  149  Iowa  749,  129 
N.  W.  331,  1912  D.  Ann.  Cas.  362;  Me- 
Murray  v.  McMurray,  60  Barb.  (N.  Y.) 
117;  Fairweather  v.  Satterly,  7  Bobt. 
(N.  Y.)  546. 

But  in  Watson  v.  Wrightsman,  26 
Ind.  App.  437,  59  N.  E.  1064,  it  was 
held  that  where  a  minor  in  an  action 
for  damages  for  an  assault  was  duly 
served  with  process,  appeared  by  per- 
son and  by  counsel,  filed  an  answer, 
went  to  trial,  and  waited  the  return  of 
the  verdiet  without  setting  up  his  in- 
fancy as  a  defense,  he  could  not  inter- 
pose his  minority  as  a  ground  for  set- 
ting aside  the  verdict,  since  the  de- 
fense of  infancy  is  a  personal  privilege, 
and  is  waived  by  going  to  trial  with- 
out pleading  it. 

And  in  State  v.  James,  37  Conn.  355, 
it  appeared  that  the  prisoner,  before 
being  put  to  plead,  was  asked  by  the 
judge  in  the  presence  of  his  counsel 
whether  he  was  of  age,  to  which  he  re- 
plied that  he  was  supposed  to  be,  and 


that  in  consequence  of  this  answer  a 
guardian  was  not  appointed.  Held 
that  upon  these  facts,  the  proceedings 
were  not  even   erroneous. 

20.  Moore  v.  Moore,  74  N.  J.  Eq. 
733,  70  Atl.  684;  Butter  v.  Puckhofer, 
9  Bosw.   (N.  Y.)    638. 

21.  Ball  v.  Burkhalter  (Ala.),  62 
So.  786;  Coffey  v.  Proctor  Coal  Co.,  14 
Ky.  L.  Bep.  415,  20  S.  W.  286. 

If  he  pleads  to  the  action  after  at- 
taining his  full  majority.  Marshall  v. 
Wing,   50   Me.   62. 

22.  Hill  v.  Keyes,  10  Allen  (Mass.) 
258. 

Where  a  writ  of  error  is  brought  to 
reverse  a  judgment  recovered  on  a  note 
against  an  infant,  who  appeared  by  at- 
torney, a  promise  made  by  him  after 
he  comes  of  age  to  pay  the  note  is 
neither  a  release  nor  a  waiver  of  the 
error,  nor  a  bar  to  a  writ  of  error. 
Goodridge  v.  Boss,  6  Mete.  (Mass.) 
487. 

23.  Mass. — Parsons  v.  Jones,  9  Mass. 
106.  Mont. — Power  v.  Lenoir,  22  Mont. 
169,  56  Pac.  106.  N.  Y.— Struppman  v. 
Muller,  52  How.  Pr.  211;  Clark  r.  Clark, 
21  How.  Pr.  479;  Walter  v.  DeGraaf, 
19  Abb.  N.  C.  406;  Wileman  s.  Metro- 
politan St.  B.  Co.,  80  App.  Div.  53, 
80  N.  Y.  Supp.  233;  Kennedy  v.  Ar- 
thur, 11  1ST.  Y.  Supp.  661.  Tenn.— Green 
v.  Harrison,  3  Sneed  131. 

A  guardian  appointed  in  another 
state  must  give  bond  and  surety.  Wade 
v.  Pite,  5  Blackf.   (Ind.)   212. 

In  selling  a  minor's  property  during 
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exception  to  this  rule  having  been  recognized,  however,  where  the  rep- 
resentative appointed  is  an  officer  of  the  court.2* 

B.  Foem.  —  The  bond  of  the  guardian  ad  litem  is  made  "to  the 
people  of  the  state, "  to  be  paid  to  the  infants  or  the  other  persons  for 
whom  the  guardian  is  appointed.25 

C.  Joint  Bond  for  Several  Infants.  —  "While  in  some  cases  it 
might  be  the  better  procedure  to  require  separate  bonds  to  each  of  the 
several  infants  represented,  this  has  been  held  to  be  unnecessary.28 

D.  Amendment.  —  A  defective  bond  may  be  amended.27 

E.  Action  on  Bond.  —  An  action  may  be  brought  on  the  bond  of  a 
next  friend  or  a  guardian  ad  litem  for  any  misconduct  in  the  pro- 
tection of  the  interests  of  the  person  under    the    legal    disability.28 

F.  The  Oath.  —  The  representative  appointed  should  take  an  oath 
to  properly  perform  his  duties.28 

XV.  SUCCESSIVE  APPOINTMENTS.  —  An  appointment  of  guard- 
ian  ad  litem  may  be  used  in  a  second  action  for  the  same  purpose 
where  the  first  summons  and  complaint  has  been  only  lodged  with  the 
sheriff  and  withdrawn  before  the  commencement  of  the  second  action  ;30 
nor  is  it  necessary  that  there  should  be  a  new  guardian  ad  litem  ap- 
pointed or  the  old  one  reappointed  every  time  a  pleading  is  amended.31 
The  appointment  of  a  guardian  ad  litem  in  an  action  wherein  there  is 
an  existing  appointment  would  be  clearly  improper.32 

XVI.  THE  ORDER  AND  RECORD  THEREOF.  — A.    Necessity 

for  Order.  —  It  is  essential  to  the  action  of  a  guardian  ad  litem  that 
an  order  should  be  entered  or  decree  had  appointing  him  such  guard- 
ian,33 and  the  answer  of  a  stranger  styling  himself  guardian  ad  litem 


the  lifetime  of  both  father  and  mother, 
the  father  may  be  tutor  pro  hac  vice, 
and  is  tutor  in  fact  and  need  not  fur- 
nish bond  and  security.  Succession  of 
Allen,  48  La.  Ann.  1240,  20  So.  683. 

A  next  friend  need  not  give  bond. 
St.  Louis,  etc.  E.  Co.  v.  Reagan,  52  111. 
App.  488. 

And  in  California  it  is  held  that  a 
bond  is  not  required  of  a  guardian  ad 
litem  prosecuting  an  action.  Foley  v. 
Northern  Cal.  Power  Co.,  165  Cal.  103, 
130  Pac.  1183. 

24.  Minor  v.  Betts,  7  Paige  Oh.  (N. 
T.)  596;  Hamilton  v.  Plume,  2  Posey 
Unrep.  Cas.   (Tex.)   694. 

But  in  Pisher  v.  Lyon,  34  Hun  (N. 
T.)  183,  it  was  held  that  where  the 
statute  requires  a  bond  and  security, 
any  person  acting  on  behalf  of  a  per- 
son under  legal  disability,  even  though 
such  person  be  an  officer  of  the  court, 
must  give  the  required  bond  and  se- 
curity. 

25.  Crouter  v.  Crouter,  133  N.  Y. 
55,  30  N.  E.  726. 

26.  Crouter   v.    Crouter,    133    N.   Y. 
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55,    30    N.   E.    726;    Eeed  v.  Eeed,  48 
Hun  (N.  Y.)  212. 

27.  By  complying  with  the  statute 
and  on  the  application  by  petition  of 
all  the  obligors,  specifying  all  the 
alterations,  and  consenting  thereto,  and 
agreeing  to  execute  and  acknowledge 
the  amended  bond.  Otherwise  the 
alterations  would  release  the  obligors 
and  all  security  would  be  gone.  Shaw 
v.  Lawrence,  14  How.  Pr.  (N.  Y.)  94 

28.  Eeed  v.  Eeed,  46  Hun  (N.  Y.) 
212. 

29.  Killelea  v.  Barrett,  37  La.  Ann. 
865;  Piedmont  &  A.  Life  Ins.  Co.  V. 
Bay,  50   Tex.  511. 

30.  Griffith  v.  Cromley,  58  S.  C.  448, 
36  S.  E.  738. 

31.  Carpenter  v.  Superior  Court,  75 
Cal.  596,  19  Pac.  174;  Eidgely  v.  Ben- 
nett, 13  Lea   (Tenn.)  210. 

32.  Bondurant  v.  Sibley's  Heirs,  37 
Ala.   565 

33.  Aia.— Eowland  v.  Jones,  62  Ala. 
322;  Irwin  v.  Irwin,  57  Ala.  614;  Dar- 
rington  v.  Borland,  3  Port.  9.  Del. 
Wilson  v.  Vandyke,  2  Harr.  29.    Ha. 
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is  not  sufficient  to  avoid  the  necessity  of  a  decree  or  order  appointing 
him  such.34 

Appointment  of  Next  Friend.  —  It  has  been  held,  however,  that  where 
the  action  or  suit  is  brought  by  a  prochein  ami  or  guardian  no  such 
formal  action  is  required.35    It  is  only  necessary  that  the  court  should 


McDermott  v.  Thompson,  29  Ela.  299,  10 
So.  584.  HI. — Kesler  v.  Penninger,  59 
111.  134.  Ky. — Madison's  Heirs  v.  Wal- 
lace's Exrs.,  2  J.  J.  Marsh.  581;  Shields 
V.  Craig,  1  Mon.  72;  Irons  v.  Crist,  3 
A.  K.  Marsh.  143;  Newman  v.  Kendall, 
2  A.  K.  Marsh.  234;  Seareey's  Heirs  v. 
Morgan,  4  Bibb  96.  Mass. — Johnson  v. 
Waterhouse,  152  Mass.  585,  26  N.  E. 
234,  23  Am.  St.  Rep.  858,  11  L.  E.  A. 
440.  Miss. — Stanton 's  Heirs  v.  Pollard, 
24  Miss.  154.  Mont. — Power  v.  Lenoir, 
22  Mont.  169,  56  Pae.  106.  N.  C— Ivey 
v.  McKinnon,  84  N.  C.  651.  Pa. — Swain 
&  Abell  v.  Fidelity  Ins.,  etc.  Co.,  54  Pa. 
455.  S.  C— Barrett  v.  Moise,  61  S.  C. 
569,  39  S.  E.  755.  Va  —  Turner  v.  Bar- 
raud, 102  Va.  324,  46  S.  E.  318. 

In  French  v.  Creath,  1  111.  31,  it  was 
held  too  late  to  raise  an  objection  to 
a  failure  to  make  an  order  when  raised 
for  the  first  time  on  appeal. 

It  is  an  irregularity  for  the  guardian 
ad  litem  of  a  minor  defendant  to  ap- 
pear without  the  authority  of  an  order 
of  the  court.  Plaintiff's  remedy  is  a 
motion  to  strike  out  the  answer.  Such 
an  irregularity  does  not  render  the 
judgment  void.  Emerie  v.  Alvarado,  64 
Cal.  529,  2  Pac.  529. 

The  appearance  and  answer  by  a 
guardian  ad  litem,  recognized  by  the 
court,  if  the  guardian  ad  litem  comes 
in  without  appointment,  or  under  an 
irregular  appointment  prematurely  made 
because  service  had  not  been  perfected 
on  the  infant  defendants,  cannot  up- 
hold a  decree.  Rowland  v.  Jones,  62 
Ala.  322. 

It  has  been  held,  however,  that  the 
proceedings  in  a  case  to  sell  lands  of 
a  decedent  to  pay  debts  are  not  avoided 
upon  a  writ  of  error  as  to  purchasers 
by  the  omission  of  the  name  of  one 
of  several  infant  defendants  in  the 
order  appointing  the  guardian  ad  litem, 
if  the  answer  be  in  the  name  of  all, 
and  repeatedly  recognized  by  the  court 
as  their  answer.  Ridgely  v.  Bennett, 
13  Lea  (Tenn.)  210. 

34.  Ala.— Woods  v.  Montevallo  C.  & 
T.  Co.,  107  Ala.  364,  18  So.  108;  Dar- 
lington v.  Borland,  3  Port.  9.  Ky. 
Shields  v.  Craig,  1  Mon.  72.    Va.— Tur- 


ner v.  Barraud,  102  Va.  324,  46  S.  E. 
318. 

The  hearing  of  the  cause  on  an  an- 
swer filed  by  a  guardian  ad  litem  for 
infants,  including  the  name  of  an  in- 
fant for  whom  such  guardian  was  not 
regularly  appointed,  is  not  a  recogni- 
tion by  the  court  of  the  right  of  the 
guardian  to  act  for  the  omitted  in- 
fant, where  the  caption  to  the  decrees 
omits  his  name,  the  names  of  all  other 
parties  being  given.  Turner  v.  Barraud, 
102  Va.  324,  46  S.  E.  318. 

35.  Conn. — Williams  v.  Cleaveland, 
76  Conn.  426,  56  Atl.  850;  McCarrick 
v.  Kealy,  70  Conn.  642,  40"  Atl.  603; 
.Tudson  v.  Blanchard,  3  Conn.  579.  Ga. 
Watkins  v.  Lawton,  69  Ga.  671.  111. 
Ohudleigh  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  51  111.  App.  491.  Md.— Deford  v. 
State,  30  Md.  179.  Mass. — Gray  v. 
Parke,  155  Mass.  433,  29  N.  E.  641; 
Miles  v.  Boyden,  3  Pick.  213.  Miss. 
Klaus  v.  State,  54  Miss.  644.  N.  C. 
Ivey  v.  McKinnon,  84  N.  C.  651.  Tenn. 
Ex  parte  Kirkman,  3  Head  517. 

A  person  who  as  the  next  friend  of 
a  minor  has  recovered  a  sum  of  money 
and  given  bond  faithfully  to  account 
of  and  concerning  such  fund,  may,  upon 
the  majority  of  such  minor,  be  sued 
by  him  as  for  a  breach  of  such  bond 
in  any  court  having  jurisdiction  of  his 
person  and  of  the  subject-matter,  with- 
out first  obtaining  an  order  from  the 
court  appointing  the  next  friend  and 
requiring  the  bond.  Harvey  v.  Atkin- 
son, 100  Ga.  178,  28  S.  E.  31. 

Next  friend  of  infant  may  make  affi- 
davit for  attachment  in  that  cause, 
and  her  statement  in  affidavit  that  she 
is  prosecuting  as  next  friend  avers  the 
agency.  McDowell  v.  Nims,  9  Ohio 
Dec.    (Eeprint)    624. 

In  the  recent  case  of  Butler  v.  Win- 
chester Home  for  Aged  Women  (Mass.), 
104  N.  E.  451,  Crosby,  J.,  delivering 
the  opinion,  it  is  said:  "It  is  un- 
doubtedly true  that,  in  civil  actions 
brought  on  behalf  of  infants,  in  theory 
of  law  the  next  friend  is  to  be  ap- 
pointed by  the  court;  and  it  was  for- 
merly held  that  in  such  actions  whether 
brought  by  a  guardian  or  next  friend, 
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recognize  his  representative  capacity  and  not  dissent.36  But  other 
authorities  have  held  that  unless  such  appointment  has  been  made,  the 
defendant  is  not  obliged  to  plead  to  the  action  and  may  have  it  dis- 
missed,37 or  the  infant  himself  may  impeach  the  proceedings.38 

B.  The  Order  of  Appointment.  —  Originally  the  petition  for  the 
appointment  of  a  next  friend  was  accompanied  by  an  affidavit  on  which 
the  judge  granted  his  fiat,  and  on  this  a  rule  was  drawn  up  by  the 
clerk  admitting  the  person  designated  to  sue  as  the  prochein  ami  of  the 
infant.39  An  order  appointing  "the  clerk  of  the  court"  guardian  ad 
litem  is  sufficient  without  designating  him  by  his  name,40  but  the  ap- 
pointment of  a  guardian  ad  litem  for  the  minor  heirs  of  a  deceased 
party,  not  naming  them,  is  a  nullity.41  Nor  should  a  fictitious  name 
be  used;42  but  an  improper  designation  will  not  vitiate  the  appoint- 
ment.43 

C.  Conditional  Order.  —  Where  the  infant  is  allowed  a  certain 
number  of  days  to  name  a  representative,  the  court  may  enter  an  order 
making  the  appointment,  to  become  absolute  at  the  end  of  such  period 
if  the  infant  has  not  exercised  his  right  of  selection.44 

D.  Appointment  Should  Appear  op  Record.  —  It  should  be  made 
to  appear  on  the  record  that  the  guardian  ad  litem  has  been  duly 


such  person  must  be  appointed  by  the 
court.  But  the  rule  now  is  that  the 
prochein  ami  as  well  as  the  guardian 
is  to  be  admitted  without  any  other  ap- 
pointment or  record  than  a  recital  in 
the  pleadings.  Miles  v.  Boyden,  3 
Pick.  213,  219;  Guild  v.  Cranston,  8 
Gush.  506;  Wallace  v.  Boston  Elev.  B., 
194  Mass.  328,  80  N.  E.  461.  Under 
the  present  practice  no  formal  appoint- 
ment of  a  prochein  ami  is  necessary." 

And  the  court  in  Jackson  v.  Counts, 
106  Va.  7,  11,  54  S.  E.  870,  said:  "Ac- 
cording to  the  procedure  in  this  juris- 
diction, and,  it  is  said,  in  a  majority 
of  the  states  of  this  union,  suits  may 
be  commenced  and  prosecuted  by  the 
next  friend  of  an  infant  or  other  per- 
son who,  on  account  of  some  legal 
disability,  is  unable  to  look  after  his 
own  interests,  without  previous  appoint- 
ment or«  formal  order  of  admission.  In 
such  case  the  admission  and  approval 
of  the  person  acting  as  next  friend  by 
the  court  is  implied  unless  expressly 
disallowed." 

36.  Mich. — Sick  v.  Michigan  Aid 
Assn.,  49  Mich.  50,  12  N".  W.  905. 

Where  suit  was  brought  on  a  policy 
of  insurance  taken  out  for  the  benefit 
of  a  wife  and  minor  children,  and 
these  beneficiaries  sued  as  co-plaintiffs, 
the  fact  that  the  mother  was  not  desig- 
nated as  next  friend  was  held  no 
ground  for  abatement.     She  would  be 
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natural  guardian  when  her  husband 
was  dead,  and  her  appointment  as  next 
friend  would  have  been  a  mere  for- 
mality. The  failure  to  make  it  would 
be  cured  by  verdict,  and  the  court 
should  have  allowed  an  amendment  in- 
stead of  turning  the  minors  out  of 
court.  Sick  r.  Michigan  Aid  Assn.,  49 
Mich.  50,   12  N.  W.  905. 

37.  Ind.  —  Keeran  v.  Clowser,  5 
Blackf.  604.  Mich. — Haines  v.  Oat- 
man,  2  Dougl.  430.  Mo. — Brewer  v. 
Cary,  148  Mo.  App.  193,  127  S.  W. 
685.  N.  Y. — Struppman  v.  Muller,  52 
How.  Pr.  211;  Hill  v.  Thacter,  3  How. 
Pr.  407. 

38.  See   supra,  VI. 

39.  HI. — Chudleigh  v.  Chicago,  E.  I. 
&  P.  B.  Co.,  51  111.  App.  491.  Mass. 
Guild  v.  Cranston,  8  Cush.  506.  Mich. 
Haines  v.  Oatman,  2  Dougl.  430.  N.  C. 
Morris  v.  Gentry,  89  N.  C.  248. 

40.  Hess  v.  Voss,  52  111.  472. 

41.  Bucker  v.  Moore,  1  Heisk. 
(Tenn.)    726. 

42.  Bullard  v.  Spoor,  2  Cow.  (N.  T.) 
430, 

43.  The  appointment  of  a  curator  to 
represent  minors,  is  not  violated  by 
improperly  styling  him  "curator  ad  hoc 
and  special  tutor."  Keenan  v.  Ahem, 
34  La.  Ann.  885. 

44.  Peck  v.  Kent  Circuit  Judge,  98 
Mich.  639,  57  N.  W.  804. 
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appointed,45  and  also  that  he  has  accepted  the  appointment,48  other- 
wise the  judgment  or  decree  will  be  reversed  on  error  or  appeal.4' 
But  under  some  statutes  it  is  not  necessary  that  the  order  appointing 
the  guardian  appear  in  the  judgment  roll,48  and  it  has  been  held  that 
the  recital  in  the  suit  that  the  infant  is  suing  by  his  next  friend  is 
taken  as  conclusive  that  an  order  of  appointment  has  been  made.49 
The  record  should  also  show  that  those  for  whom  the  appointment 
was  made  were  in  fact  under  legal  disability.50 
B.    Letters  op  Guardianship.  —  "No  letters  of  guardianship  are 


45.  Ala. — Woods  v.  Montevallo  C.  & 
T.  Co.,  107  Ala.  364,  18  So.  108;  Bow- 
land  v.  Jones,  62  Ala.  322;  Clack's 
Heirs  v.  Clack's  Admrs.,  20  Ala.  461; 
Jenkins'  Distributees  v.  Jenkins' 
Admrs.,  16  Ala.  693.  Ind. — Abdil  b. 
Abdil,  26  Ind.  287;  Hough  v.  Canby,  8 
Blaekf.  301.  Va. — Brown  v.  McRea's 
Bxrs.,  4  Munf.  439. 

In  Emeric  v.  Alvarado,  64  Cal.  529, 
593,  2  Pac.  418,  the  court  said:  "The 
practice  in  the  English  courts  seems  to 
be  this:  In  the  case  of  an  infant  plain- 
tiff suing  by  guardian  or  prochein  ami, 
it  is  stated  in  the  declaration  that  the 
guardian  is  specially  admitted  and  when 
this  is 'omitted  it  is  error;  and  the 
insertion  of  those  words  in  the  declara- 
tion or  plea  has  been  holden  to  be  suf- 
ficient and  no  error,  though  there  be 
no  admission  of  the  guardian  or  pro- 
chein ami  on  the  roll.  (Bawlyn  's  Case, 
i  The  Eeporter,  53b,  54a;  Swift  v. 
Kott,  1  Sid.  173.)  If,  in  fact,  there 
he  an  admission  of  the  prochein  ami 
or  guardian  by  the  court,  but  it  is  not 
entered  of  record,  the  court  will  give 
leave  to  enter  it.  (Young  v.  Young, 
Cro.  Car.  86;  Combers  v.  Watton,  1 
Lev.  224.)" 

When  the  record  simply  recites  that 
'on  motion"  without  specifying  on 
whose  motion,  a  guardian  ad  litem  was 
appointed,  the  court  will  presume  the 
minors  were  personally  in  court.  Hor- 
ner v.  Doe,  1  Ind.  130. 

A  petition  for  the  appointment  of 
a  guardian  ad  litem,  purporting  to 
lave  been  signed  by  the  infants,  and 
calendar  entries  showing  that  on  the 
fay  it  was  filed  the  order  prayed  for 
was  made,  and  an  answer  signed  by 
the  guardian  ad  litem,  as  such,  naming 
them,  by  their  guardian  ad  litem,  suffi- 
ciently evidences  the  making  of  the 
order  of  appointment,  and  it  will  be 


presumed  that  the  necessary  proofs 
were  before  the  court  when  the  order 
was  made.  Stevenson  v.  Kurtz,  98  Mich. 
493,   57  N.  W.  580. 

It  cannot  be  presumed  that  a  guard- 
ian ad  litem  was  appointed,  in  the  ab- 
sence of  proof  that  the  records  were 
lost  or  destroyed.  McDonald  v.  McDon- 
ald, 3  W.  Va.  676. 

But  where  the  natural  guardian  was 
permitted  by  the  court  to  come  in  and 
defend  for  the  infant  it  was  held  that 
the  decree  should  not  be  reversed  be- 
cause there  was  no  formal  entry  of 
the  appointment.  Treiber  v.  Shafer,  18 
Iowa  29. 

46.  Jenkins'  Distributees  v.  Jenkins' 
Admrs.,   16   Ala.   693. 

47.  See  supra,  V. 

48.  Emeric  v.  Alvarado,  64  Cal.  529, 
593,  2  Pac.  418. 

49.  HI. — West  Chicago  St.  E.  Co.  v. 
Johnson,  77  111.  App.  142;  Chudleigh 
v.  Chicago,  B.  I.  &  P.  E.  Co.,  51  111. 
App.  491.  Mass. — Miles  v.  Boyden,  3 
Pick.  213.  S.  O. — Hamilton  v.  Foster, 
1  Brev.  464. 

In  Tibbs  v.  Allen,  27  111.  119,  it  was 
held  that  where  an  answer  is  filed  for 
infant  defendants  by  one  purporting  to 
be  their  guardian  ad  litem,  and  the 
decree  recites  that  he  was  so  appointed, 
but  the  record  shows  no  separate  order 
of  appointment,  it  will  be  presumed 
that  the  appointment  was  regularly 
made. 

50.  Where  the  record  fails  to  show 
that  a  portion  of  the  defendants  are 
minors,  an  order  appointing  a  guardian 
ad  litem  for  the  minor  defendants, 
naming  no  person,  is  inoperative,  af- 
fects the  rights  of  no  person,  and  can- 
not be  objected  to,  however  erroneous. 
If,  however,  it  appeared  that  a  portion 
of  the  defendants  were  minors,  it  would 
be  otherwise.  Sullivan  v.  Sullivan,  42 
111.  315. 
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issued  to  a  guardian  ad  litem  but  his  authority  is  evidenced  by  the 
entry  in  the  minutes  of  the  court  appointing  him."51 

F.  Notice  op  Appointment.  —  The  statutes  sometimes  require  a 
formal  notice  of  the  appointment  either  to  the  infant  or  someone  likely 
to  protect  his  interests.02 

XVII.  RIGHTS,  POWERS  AND  DUTIES.  — A.  Control  of 
Court.  —  1.  Generally.  —  The  court  controls  the  next  friend  and 
the  guardian  ad  litem  and  will  permit  or  direct  what  is  most  for  the 
interest  of  the  infant.63 

2.  Duty  of  Court  To  Compel  Diligence.  —  If  the  guardian  ad  litem 
fails  to  properly  protect  the  interests  of  the  ward,  it  is  the  duty  of 
the  court,  sua  sponte,  to  compel  him  to  do  so  whenever  the  fact  in  any 
manner  is  brought  to  the  notice  of  the  court.5* 

B.  When  Representing  Incompetent  Plaintiff.  —  1.  General 
Statement.  —  The  next  friend  or  guardian  ad  litem  acting  for  an  in- 
competent plaintiff55  has  the  power  and  is  the  proper  person  to  rep- 
resent such  plaintiff  in  prosecuting  the  action,  and  this  power  he  may 
exercise  without  leave  of  court,66  and  also  without  the   consent  or 


51.  Foley  v.  Northern  California  P. 
Co.,  165  Cal.  103,  130  Pae.  1183;  In  re 
Hathaway,  111  Cal.  270,  43  Pac.  754. 

52.  Uhl  v.  Loughran,  4  N.  Y.  Sixpp. 
827.  See  Knickerbaeker  v.  De  Freest, 
2  Paige  (N.  Y.)  304. 

53.  Ala. — Austin  v.  Bean,  101  Ala. 
133,  16  So.  41.  Md— Reichard  v.  Izer, 
95  Md.  451,  52  Atl.  592.  Miss.— Fort 
v.  Battle,  13  Smed.  &  M.  133.  Ohio. 
Marsh  v.  Marsh,  5  Ohio  Deo.  (Reprint) 
290.  Wis. — Richardson  v.  Tyson,  110 
Wis.  572,  86  N.  W.  250,  84  Am.  St. 
Rep.   937. 

The  infant's  suit  may  be  dismissed 
without  the  eonsent  of  the  next  friend. 
Longnecker  v.  Greenwade,  35  Ky.  L. 
Bep.  516. 

The  guardian  ad  litem  may  proceed 
without  the  advice  or  direption  of  the 
court,  but  in  such  case  he  is  respon- 
sible for  a  reasonably  prudent  and  in- 
telligent performance  of  duty.  Tyson 
V.  Tyson,  94  Wis.  225,  68  N.  W.  1015. 

Election  in  Distribution. — When  in 
the  distribution  of  an  estate  in  the 
orphans'  court  it  is  mad«  to  appear 
that  an  infant  has  been  advanced,  but 
not  to  the  full  amount  of  what  would 
be  its  distributive  share,  the  guardian 
ad  litem  of  the  infant,  with  the  con- 
currence of  the  court,  has  the  power  to 
elect  and  to  bring  such  advancement 
into  hotchpot.  Andrews  v.  Hall,  15 
Ala.  85. 

54.  XT.  S.— Bank  of  United  States 
v.  Eitchie,  8  Pet.  128,  8  L.  ed.  890. 
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Ala. — Howell  v.  Bandle,  171  Ala.  451, 
54  So.  563;  Austin  v.  Bean,  101  Ala 
133,  16  So.  41;  Jones  v.  Jones,  56  Ala. 
612.  HI.— Lloyd  v.  Kirkwood,  112  111. 
329.  la. — Cavender  v.  Smith,  5  Iowa 
157.  Neb. — In  re  Estate  of  Manning, 
85  Neb.  60,  122  N.  W.  711. 

Court  will  hold  guardian  ad  litem 
to  strict  performance  of  his  duties. 
Howell  v.  Mills,  53  N.  Y.  322. 

It  is  the  duty  of  the  court  to  watch 
over  the  case.  In  re  Moore,  209  U.  S. 
491,  28  Sup.  Ct.  585,  52  L.  eS.  904. 

If  the  infant  is  defending  and  his 
guardian  has  failed  to  file  some  plead- 
ing essential  to  his  defense,  or  has 
filed  one  so  imperfect  as  not  to  he 
sufficient  for  that  purpose,  it  is  the 
duty  of  the  court,  whenever  the  fact 
is  disclosed,  to  see  that  the  proper 
pleading  is  filed  on  behalf  of  the  in- 
fant before  proceeding.  Lloyd  v.  Kirk- 
wood,  112  111.  329. 

55.  See  supra,  I,  B. 

56.  Barwick  v.  Rackley,  45  Ala.  215; 
Bethea  v.  McCall,  3  Ala.  449. 

The  next  friend  can  only  prosecute 
andi  can  do  nothing  during  the  suit 
that  binds  the  infant  unless  the  court 
sanctions  it.  Biggs  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.,  91  Ark.  122,  120  S.  W. 
970. 

Selection  of  Tribunal.— A  guardian 
ad  litem  or  next  friend  may  select  one 
of  several  tribunals  in  which  to  try 
the  case,  and  may  elect  to  accept  the 
jurisdiction  of  a  federal  court.  In  T9 
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knowledge  of  the  infant,57  and  even  against  the  infant's  wish.68  But 
the  court  will  protect  the  infant's  rights  and  will  inquire  as  to  whether 
or  not  the  suit  is  for  his  benefit.69  The  representative's  power  as  such 
commences  with  suit,00  and  it  is  his  duty  to  prosecute  faithfully  and 
diligently,61  and  the  court  will  interpose  to  protect  the  infant  against 
collusion  of  the  next  friend  with  the  adverse  party  or  any  misconduct.61 
2.  Surrender  of  Eights  or  Settlement.  —  He  cannot  surrender  any 
substantial  rights  of  the  infant,63  and  he  cannot  agree  to  any  com- 
promise or  settlement  by  which  the  property  interests  of  his  ward  are 
affected  without  the  concurring  sanction  of  the  court,64  but  he  may  by 


Moore,  209  TJ.  S.  490,  28  Sup.  Ct.  585, 
52  L.  ed.  904. 

The  guardian  ad  litem  may  consent 
to  the  removal  of  a  suit  from  one 
county  court  to  a  court  in  another 
county.  Lemmon  v.  Herbert,  92  Va. 
653,  24  S.  E.  249. 

57.  U.  S. — Kingsbury  v.  Buckner, 
134  TJ.  S.  650,  10  Sup.  Ct.  638,  33 
L.  ed.  1047.  Ala. — Barwiek  v.  Baek- 
ley,  45  Ala.  215.  Conn. — MoCarriek  v. 
Kealy,  70  Conn.  642,  40  Atl.  603.  HI. 
Chudleigh  v.  Chicago,  etc.  B.  Co.,  51 
HI.  App.  491.  Mass. — Pyne  v.  Wood, 
145  Mass.  558,  14  N.  E.  775.  N.  Y. 
Fulton  v.  Boosevelt,  1  Paige  178. 

See  also  Beiehard  v.  Izer,  95  Md. 
451,  52  Atl.  592. 

58.  Chudleigh  v.  Chicago,  etc.  B.  Co., 
51  111.  App.  491;  Pyne  v.  Wood,  145 
Mass.  558,  14  N.  E.  775. 

But  in  the  recent  case  of  Butler  v. 
Winchester  Home  for  Aged  Women 
(Mass.),  104  N.  E.  451,  the  court  said: 
"An  infant  is  not  bound  by  the  acts 
of  one  who  as  next  friend  brings  an 
action  on  his  behalf  without  his  knowl- 
edge and  prosecutes  it  without  his  con- 
sent. ' ' 

59.  Chudleigh  v.  Chicago,  B.  I.  & 
P.  E.  Co.,  51  111.  App.  491. 

On  proper  application  by  a  next 
friend,  the  general  guardian,  or  any 
near  relative,  the  court  will  institute 
an  inquiry  to  ascertain  if  the  suit  is 
of  benefit  to  the  infant  and  if  the  next 
friend  is  an  acceptable  person.  Bar- 
wick  v.  Eackley,  45  Ala.  215. 

60.  The  power  of  the  nexf  friend 
commences  with  suit.  He  can  therefore 
maintain  for  an  action  such  causes  of 
action  only  as  may  be  prosecuted  with- 
out a  previous  special  demand;  unless 
the  defendant  has  waived  the  neces- 
sity of  a  demand.  Miles  v.  Boyden,  3 
Kck.  (Mass.)  213. 

61.  Forbes'  Heirs  v.  Mitchell,  1  J.  J. 
Marsh.  (Ky.)  440. 


If  he  is  false  to  the  infant's  inter- 
est, the  judgment  is  not  void  but  must 
be'  attacked  by  a  bill  in  equity  to  set 
it  aside  for  fraud  and  wipe  out  the 
record.  Chudleigh  v.  Chicago,  B.  I.  & 
P.  B.  Co.,  51  111.  App.  491. 

62.  Tripp  v.  Gifford,  155  Mass.  108, 
29  N.  E.  208,  31  Am.  St.  Bep.  530.  See 
infra,  XVII,  C. 

63.  Kingsbury  v.  Buckner,  134  TJ.  S. 
650,   10   Sup.   Ct.   638,   33   L.   ed.   1047. 

The  next  friend  could  not  agree  on 
infant's  behalf  that  no  future  suit 
should  be  brought  or  that  her  cause 
of  action  should  be  discharged.  Burt 
v.  McBain,  29  Mich.  260. 

A  next  friend  may  prosecute  a  right 
for  an  infant  but  he  can  do  nothing 
which  can  operate  to  its  injury.  He 
can  dismiss  a  suit  because  he  is  him- 
self liable  for  the  costs  though  this 
may  well  be  questioned,  when  injury 
to  the  minor  would  be  the  result. 
Isaacs  v.  Boyd,  5  Port.  (Ala.)  388. 

An  infant  plaintiff's  case  being  sub- 
mitted to  arbitration  by  his  prochein 
ami,  the  award  was  in  his  favor,  and 
was  made  the  judgment  of  the  court. 
Tucker  v.  Dabbs,  12  Heisk.  (Tenn.)  18. 

Election. — He  has  no  power  to  elect 
for  an  infant  between  a  right  to  land 
and  the  following  of  the  purchase 
money  into  other  land.  Haggard  v. 
Benson,  3  Tenn.  Ch.  268. 

64.  Ala. — Isaacs  v.  Boyd,  5  Port. 
388.  Ark. — Biggs  v.  St.  Louis,  etc.  B, 
Co.,  91  Ark.  122,  129  S.  W.  970.  Cal. 
Code  Civ.  Proe.,  §372.  111.— Johnson  v. 
McCann,  61  HI.  App.  110.  Kan.— Mis- 
souri Pac.  B.  Co.  v.  Lasca,  79  Kan. 
311,  99  Pac.  616,  21  L.  B.  A.  (N.  S.) 
338.  Ky. — Forbes'  Heirs  v.  Mitchell,  1 
J.  J.  Marsh.  440.  Mass. — Butler  v.  Win- 
chester Home  for  Aged  Women,  104 
N".  E.  451;  Tripp  v.  Gifford,  155  Mass. 
108,  29  N.  E.  208,  31  Am.  St.  Bep. 
530.  Tenn. — Miles  v.  Kaigler,  10  Yerg. 
10.    W.  Va,— Fletcher  v.  Parker,  53  W, 
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stipulation  assent  to  arrangements  which  will  expedite  the  trial  of  the 
cause  and  the  infant  is  bound  by  such  stipulations.65  It  would  be 
proper  for  him  to  institute  or  carry  on  preliminary  negotiations  with 
a  view  to  bringing  about  a  final  settlement.66 

3.  Power  To  Receive  Satisfaction  of  Judgment.  —  The  next  friend 
cannot  receive  the  payment  of  a  judgment  recovered  by  an  infant.67 

C.  "When  Representing  Dependant.  —  1.  Duty  To  Investigate 
and  Defend.  —  It  is  the  duty  of  the  guardian  ad  litem,  where  ap- 
pointed, to  examine  into  the  case  and  determine  what  the  rights  of  his 
wards  are  and  to  ascertain  the  facts  pertaining  to  the  controversy  and 
what  defense  their  interest  demands,68  and  to  make  as  vigorous  a  de- 


Va.  422,  44  S.  E.  422,  97  Am.  St.  Bep. 
991. 

He  cannot  release  or  compromise  a 
claim  of  an  infant,  especially  after  it 
has  been  prosecuted  to  judgment. 
O'Donnell  v.  Broad,  2  Pa.  Dist.  84. 

A  next  friend  cannot  compromise  a 
cause  of  action  of  an  infant  for  per- 
sonal injuries,  even  though  such  com- 
promise is  supported  by  a  judgment. 
Spring'  Valley  Coal  Co.  v.  Donaldson, 
123   111.  App.  196. 

Where  the  father's  name  was  used 
as  next  friend  and  he  settled  the  suit 
privately  without  the  knowledge  of  the 
minor's  counsel  and  gave  a  receipt  in 
full,  the  receipt  was  set  aside  and  full 
wages  decreed  to  the  minor.  The  Etna, 
1  Ware  474,  8  Fed.  Cas.  No.  4,542. 

In  Maryland,  under  §56,  art.  75, 
Code  of  Pub.  Gen.  Laws,  it  has  been 
held  that  one  who  brings  suit  as  a  next 
friend  for  benefit  of  an  infant  for 
personal  injury  received  has  power  to 
compromise  and  settle  case.  Clark  v. 
Southern  Can  Co.,  116  Md.  85,  81  Atl. 
271,  36  L.  B.  A.   (N.  S.)  980. 

A  compromise  by  a  next  friend  may 
be  made  good,  in  a  suitable  case,  by  the 
court's  approval  in  the  case.  Fletcher 
v.  Parker,  53  W.  Va.  422,  44  S.  E. 
422,  97  Am.  St.  Eep.  991. 

The  minor's  next  friend  abandoned 
an  appeal  to  the  district  court  without 
the  knowledge  or  consent  of  the  minor. 
The  court  held  that  a  next  friend  may 
enter  into  such  an  agreed  judgment  or 
compromise  as  the  court  might  approve 
and  that  the  decree  when  approved  by 
the  court  would  be  binding  on  the 
minor,  and  also  that  an  abandonment  of 
an  appeal  by  a  next  friend  in  good 
faith  and  approved  by  the  court  is 
binding  on  the  infant.  Harbison  v. 
Harbison  (Tex.  Civ.  App.),  56  S.  W. 
1006. 
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65.  Kingsbury  v.  Buckner,  134  IT.  S. 
650,  10  Sup.  Ct.  638,  33  L.  ed.  1047. 

66.  Tripp  v.  Gifford,  155  Mass.  108, 
29  N.  E.  208,  31  Am.  St.  Bep.  530. 

67.  Isaacs  v.  Boyd,  5  Port.  (Ala.) 
388. 

Neither  the  guardian  ad  litem  nor 
the  attorney  he  employs  has  authority 
to  receipt  for  or  satisfy  a  judgment 
recovered.  Ala. — Glass  v.  Glass,  76  Ala. 
368.  Ark. — Biggs  v.  St.  Louis,  etc.  B. 
Co.,  91  Ark.  122,  120  S.  W.  970.  111. 
Spring  Valley  Coal  Co.  v.  Donaldson, 
123  111.  App.  196.  W.  Va.— Fletcher 
v,  Parker,  53  W.  Va.  422,  44  S.  B.  422, 
97  Am.  St.  Bep.  991. 

Reason  why  next  friend  cannot  re- 
ceive the  money  on  a  judgment:  "Aa 
soon  as  judgment  is  satisfied  his  con- 
nection with  the  infant  ceases  entirely, 
his  office  has  been  performed,  and  for 
what  purpose  shall  he  take  the  money." 
Miles  v.  Kaigler,  10  Yerg.   (Tenn.)  10. 

Contra. — Although  the  general  rule  is 
that  the  prochein  ami  is  not  a  party 
to  the  suit,  he  has  authority  to  em- 
ploy an  attorney,  and  if  there  is  no 
guardian  of  the  infant,  he  may  receive 
the  money  recovered  from  the  defend- 
ant, give  a  sufficient  acquittance  there- 
for and  enter  the  judgment  satisfied. 
O  'Donnell  v.  Broad,  2  Pa.  Dist.  84.  See 
also  Baltimore  &  O.  B.  Co.  v.  Fitz- 
patrick,   36   Md.   619. 

68.  Ala. — Andrews  v.  Hall,  15  Ala. 
85.  HI.— Stunz  v.  Stunz,  131  111.  210, 
23  N.  E.  407.  Ind. — Allen  v.  McGee,  60 
N.  E.  460.  N.  H.— Dow  v.  Jewell,  21 
N.  H.  470.  N.  Y.— Boe  v.  Angevine,  7 
Hun  679.  N.  0.— Gulley  v.  Macy,  81 
N.  C.  356.  Ohio. — Marsh  v.  Marsh,  5 
Ohio  Dec.  (Eeprint)  290.  Pa.— Mercer 
v.  Watson,  1  Watts  330,  344.  Wis. 
Frame  v.  Plumb,  138  Wis.  179,  118  N. 
W.  997,  120  N.  W.  288. 

Guardian  ad  litem  is  required  to  be 
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fense  as  the  nature  of  the  case  will  admit,69  even  to  filing  a  cross-bill 
or  taking  any  other  affirmative  act.70 

Appearance.  — Where  the  infant  defendant  has  been  served  with 
process  and  a  guardian  ad  litem  appointed  to  represent  him  who  has 
appeared  and  filed  an  answer,  the  infant  is  in  court  and  charged  with 
notice  of  all  new  pleadings  and  bound  by  the  judgments  and  decrees 
rendered  in  the  cause.71 

He  must  file  an  answer  before  the  entry  of  a  final  decree,72  and  he 
must  submit  to  the  court  for  its  consideration  and  decision  every  ques- 
tion involving  the  substantial  rights  of  the  infant  affected  by  the 


an  attorney  of  the  court,  and  Ms  re- 
port that  he  has  carefully  examined 
the  case  is  sufficient  and  fully  pro- 
tects the  interest  of  a  non-resident  in- 
fant. Eamsey  v.  Keith's  Admr.,  25  Ky. 
L.  Sep.  582,  76  S.  W.142. 

Guardian  ad  litem  is  liable  in  dam- 
ages to  infant  for  omission  to  protect 
his  rights  in  a  suit.  Andrews  v.  Hall, 
15  Ala.  85;  Knickerbaeker  v.  De  Freest, 
a  Paige  Ch.  (N.  Y.)  304;  Eeed  v.  Reed, 

46  Hun  (N.  Y.)   212. 

Where  the  guardian  answers  deny- 
ing that  plaintiffs  had  any  title  in  the 
premises  and  praying  the  protection  of 
the  court  for  his  wards,  tinder  this 
answer  all  defenses  that  could  be 
legally  availed  of,  under  any  answer, 
are  to  be  considered  as  interposed  on 
behalf  of  the  minors.  Stark  v.  Brown, 
101  HI.  395. 

Before  judgment  can  be  rendered 
against  an  infant  upon  a  counterclaim 
a  defense  must  be  made  thereto  by  his 
gnardian  or  guardian  ad  litem.  Whalen 
v.  Hopper's  Guardian,  152  Ky.  727,  154 
S.  W.  40. 

69.  Ala.— Howell  v.  Randle,  171  Ala. 
451,  54'  So.  563;  Ashford  v.  Patton,  70 
Ala.  479.  Ark.— Stephens  v.  Stephens, 
156  8.  W.  837;  Blanton  v.  Davis,  154 
S.  W.  947;  Rankin  v.  Schofleld,  70  Ark. 
83,  66  S.  W.  197;  Pinchback  v.  Graves, 
42  Ark.  222.  HI.— Rhoads  v.  Rhoads, 
*S  HI.  239;  Peak  v.  Pricer,  21  111.  164; 
sconce  v.  Whitney,  12  111.  150.  Kan. 
Brenner  v.  Bigelow,  8  Kan.  496.  Ky. 
Melton  v.  Brown,  20  Ky.  L.  Rep.  882, 

47  8.  W.  764;  Mitchell  v.  Berry,  1 
Mete.  602.  Mich — Frieseke  v.  Prieseke, 
138  Mich.  458,  101  N.  W.  632.  Neb. 
Boden  v.  Mier,  71  Neb.  191,  98  N.  W. 
701.  N.  Y.— Loomer  v.  Wheelwright,  3 
°andf.  Ch.  135;  Behlen  v.  Rosenthal,  73 
%>.  Div.  143,  76  N.  Y.  Supp.  747; 
K»e  v,   Angevine,    7    Hun    679;    In    re 

"T's  Will,    114   N.    Y.    Supp.    667. 


Okla. — Iowa  Land  &  Tr.  Co.  v.  Daw- 
son, 37  Okla.  593,  134  Pac.  39;  Boiling 
v.  Campbell,  36  Okla.  671,  128  Pac.  1091. 
Wis. — Tyson  v.  Tyson,  94  Wis.  225,  68 
N.  W.  1015. 

"The  mere  perfunctory  performance 
of  duty  does  not  meet  the  requirements 
of  the  position.  It  is  the  duty  of  the 
guardian  to  use  all  reasonable  means 
to  thoroughly  master  the  minor's  case, 
and  to  make  a  vigorous  defense,  if  in 
his  judgment  the  circumstances  are 
such  as  to  demand  it  for  the  protec- 
tion of  the  interests  of  such  minor." 
Tyson  v.  Tyson,  94  Wis.  225,  68  N.  W. 
1015. 

The  guardian  must  act  in  good  faith 
and  with  due  and  reasonable  caution. 
Yourie  v.  Nelson,  1   Tenn.   Ch.   614. 

He  is  not  required  to  make  an  un- 
warranted defense,  but  should  exercise 
the  care  and  judgment  of  a  prudent 
man.  Stunz  v.  Stunz,  131  111.  210,  23 
N.  E.  407;  Eversole  v.  Eastern  Ken- 
tucky Asylum,  30  Ky.  L.  Rep.  989,  100 
S.  W.  300. 

70.  Ala. — Austin  v.  Bean,  101  Ala. 
133,  16  So.  41.  Ind.— Benbow  v.  Stude- 
baker,  51  Ind.  App.  450,  99  N.  E.  1033. 
Neb. — Schade  if.  Connor,  84  Neb.  51, 
120  N.  W.  1012.  N.  Y.— Shea  v.  Ber- 
gen, 110  N.  Y.  Supp.  572.  Wis.— Tyson 
v.  Tyson,  94  Wis.  225,   68  N.  W.  1015. 

71.  Ark. — Williams  v.  Ewing  &  Pan- 
ning, 31  Ark.  229.  Tex. — Deering  v. 
Hurt,  2  S.  W.  42.  W.  Va.— Hansford 
v.   Tate,  61  W.  Va.   207,  56  S.  E.   372. 

Before  confirmation  of  a  partition 
sale  it  appeared  that  no  guardian  had 
been  appointed,  and  the  mother  was 
appointed,  came  into  court  and  asked 
that  the  sale  be  confirmed.  This  was 
held  to  be  a  sufficient  appearance. 
Henning  v,  Barringer,  10  Ky.  L.  Rep. 
674,  10  S.  W.  136. 

72.  HI. — Rhoads  v.  Rhoads,  43  HI. 
239;  Enos  V.  Capps,  12  111.  255.     N.  Y. 

Vol.  X 


758 


GUARDIAN  AD  LITEM 


suit.73  He  must  not  allow  a  bill,  under  any  circumstances,  to  be  taken 
as  confessed  nor  the  infant's  interest  to  be  decreed  away  without  an 
answer  being  filed  and  full  proof  made.74  It  is  not  sufficient  for  the 
answer  to  deny  generally  such  of  the  allegations  of  the  complaint  as 
may  be  important  to  controvert,  and  submit  the  minor's  interest  to 
the  protection  of  the  court,76  but  it  should  be  a  full  defense  specifically 
denying  the  material  allegations  as  to  anything  which  may  be  preju- 


Farmers'  L.  &  T.  Co.  v.  Beid,  3  Edw. 
Ch.  414;  Shea  v.  Bergen,  110  N.  Y. 
Supp..  572.  N.  C. — Young  v.  Young,  91 
N.  C.  359. 

If  the  guardian  appears  and  takes 
on  himself  that  character,  the  cause 
may  be  heard  without  his  answer.  He 
is  responsible  to  the  infant  if  he  neg- 
lects his  defense.  Banta's  Heirs  v. 
Calhoon,  2  A.  K.  Marsh.  (Ky.)  166. 

Where  the  guardian  ad  litem  re- 
ports that  "he  has  examined  the  rec- 
ord in  the  action  and  that  there  is 
no  defense  he  can  make  for  said  in- 
fants," this  is  sufficient.  Gardner  v. 
Letcher,  16  Ky.  L.  Bep.  778,  29  S.  W. 
868.  See  also  Vissman  v.  Bryant,  14 
Ky.  L.  Bep.  874,  21  S.  "W.  759. 

In  a  suit  for  a  partition  sale  the 
guardian  ad  litem  is  not  required  to  put 
in  an  answer,  although  it  is  advisable 
that  such  answer  should  be  filed  to 
protect  the  guardian  if  he  is  ignorant 
of  the  infant's  interest  in  the  property. 
"When  he  knows  the  rights  of  his  client 
and  is  willing  to  assume  the  responsibil- 
ity, it  would  seem  that  he  may  con- 
sent to  the  partition.  At  any  rate  it 
does  not  affect  the  regularity  of  the 
proceedings.  '  Bogert  V.  Bogert,  45  Barb. 
(N.  Y.)   121. 

The  failure  of  a  guardian  ad  litem 
to  file  an  answer  for  his  infant  defend- 
ant is  not  ground  for  review  by  an 
adult  co-defendant,  especially  where 
there  is  no  allegation  of  inquiry  to 
said  adult.  McCarthy  v.  McCarthy,  66 
Ind.  128. 

It  is  error  to  render  judgment  on  a 
cross-complaint  against  minor  defend- 
ants before  they  answer.  Sexton  v. 
Crebbins,  80  Ark.  519,  98  S.  W.  116; 
Pinchback  v.  Graves,  42  Ark.  222. 

Where  a  person  consents  to  act  as  a 
guardian  ad  litem,  he  must  put  in  a 
pleading,  and  is  not  to  stop  the  com- 
plainant by  neglecting  it  merely  be- 
cause he  thinks  his  wards  are  improper 
or  unnecessary  parties.  Farmers'  L. 
&  Tr.  Co.  v.  Beid,  3  Edw.  Ch.  (N.  Y.) 
414. 
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As  to  whether  it  is  necessary  that 
the  answer- be  verified,  see  the  title 
"Infants." 

73.  Ala.— Ashford  v.  Patton,  70  Ala. 
479;  Andrews  v.  Hall,  15  Ala.  85.  111. 
Stark  v.  Brown,  101  111.  395;  Rhoads 
v.  Bhoads,  43  111.  239.  Miss.— Fort  s. 
Battle,  13  Smed.  &  M.  133.  Neb.— h  re 
Estate  of  Manning,  85  Neb.  60,  122 
N.  W.  711. 

If  the  guardian  ad  litem  stts  in  this 
respect  it  is  the  duty  of  the  court  to 
protect  the  rights  of  the  incompetent, 
regardless  of  the  conduct  of  the  guard- 
ian. Neb. — In  re  Estate  of  Manning, 
85  Neb.  60,  122  N.  W.  711.  N.  H.— Dow 
V.  Jewell,  21  N.  H.  470.  N.  Y.— Knick- 
erbacker  v.  De  Freest,  2  Paige  Ch.  304. 
Ohio. — Marsh  v.  Marsh,  5  Ohio  Dee. 
(Eeprint)    290. 

74.  Ala, — Howell  v.  Bandle,  171  Ala. 
451,  54  So.  563.  Ark.— Bankin  v.  Scho- 
field,  70  Ark.  83,  66  S.  W.  197.  HI. 
Quigley  V.  Boberts,  44  111.  503;  Enos 
v.  Capps,  12  111.  255;  Sconce  v.  Whit- 
ney, 12  111.  150.  Ky. — Melton  v.  Brown, 
20  Ky.  L.  Bep.  882,  47  S.  W.  764.  Me. 
Stinson  v.  Pickering,  70  Me.  273.  Md. 
Stewart  v.,  Duvall,  7  Gill  &  J.  179. 
N.  H.— Bow  v.  Jewell,  21  N.  H.  470. 

Nothing  can  be  admitted  but  every- 
thing must  be  proved  against  an  in- 
fant, and  strict  proof  is  required  and 
the  record  must  furnish  proof  to  sus- 
tain a  decree  against  them  whether 
the  guardian  ad  litem  answers  or  not. 
Bhoads  v.  Bhoads,  43  111.  239. 

But  in  English  v.  Savage,  5  Ore.  518, 
it  was  held  that  the  guardian  ad  litem 
may  confess  judgment. 

75.  Varner  v.  Bice,  44  Ark.  236; 
Pinchback  v.  Graves,  42  Ark.  222;  Pil- 
low v.  Sentelle  &  Co.,  39  Ark.  61;  Cur- 
tis v.  Ballagh,  4  Edw.  Ch.  (N.  Y.) 
635. 

For  the  purpose  of  putting  the  plain- 
tiff to  his  proofs  and  enabling  the 
guardian  ad  litem  to  controvert  every 
allegation  vof  the  complaint  should  the 
interest  of  the  infant  so  require,  the 
general   answer  of  the  infant  suffices 
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dicial  to  the  minor,76  although  an  answer  alleging  the  ignorance  of  the 
infant  as  to  the  matters  in  controversy  and  praying  the  protection  of 
the  court  has  been  held  sufficient  to  compel  proof  of  all  the  material 
allegations  of  the  complaint.77 

2.  Compromise  or  Arbitration.  —  The  guardian  ad  litem  cannot 
agree  to  any  compromise  or  settlement  by  which  the  property  interests 
of  his  ward  are  affected  without  the  concurring  sanction  of  the  court,78 
nor  can  he  submit  the  case  to  arbitration.79 

3.  Stipulations  as  to  Conduct  of  Case.  —  The  guardian  ad  litem 
may  by  stipulation  assent  to  any  arrangements  which  will  facilitate 
the  trial  and  determination  of  the  cause  and  the  infant  is  bound80 


to  the  same  extent  as  though  a  general 
denial  was  interposed.  The  infant's 
general  denial  is  substantially  a  denial 
of  knowledge  or  information  sufficient 
to  form  a  belief,  Eoosevelt  v.  Scher- 
merhorn,  32  Misc.  287,  66  N.  Y.  Supp. 
366.  See  also  Wandell  v.  Hirschfield, 
40  Misc.  527,  82  N.  Y.  Supp.  879. 

76.  Stephens  v.  Stephens  (Ark.), 
156  S.  W.  837;  Varner  v.  Eice,  44  Ark. 
236;  Pillow  v.  Sentelle  &  Co.,  39  Ark. 
61;  Swartwood  v.  Sage,  68  Kan.  817, 
75  Pac.  508;  Brenner  v.  Bigelow,  8  Kan. 
496. 

Example  of  sufficient  answer,  see 
Glade  Coal  Mining  Co.  V.  Harris,  65 
W.  Va.  152,  63  S.  E.  873. 

77.  Willis  v.  Zorger,  258  111.  574, 
101  N.  E.  963;  Wood  v.  Butler,  23  Ohio 
St.  520;  Eandall  v.  Turner,  17  Ohio 
St.  262. 

All  defenses  that  could  be  legally 
availed  of  under  any  answer  are  to  be 
considered  as  interposed  on  behalf  of 
the  minors.  Pinkney  v.  Weaver,  216 
HI.  185,  74  N.  E.  714;  Stark  v.  Brown, 
101  111.  395. 

"An  infant's  answer  is  made  by  his 
guardian,  and  is  generally  confined  to 
a  mere  submission  of  his  rights  and 
interests  in  the  matters  in  question,  to 
the_  care  and  protection  of  the  court. 
It  is  said  by  Chancellor  Kent,  in  Mills 
v.  Dennis,  3  Johns.  Ch.  Eep.  368,  that 
a  decree  cannot  safely  be  obtained 
against  an  infant  upon  the  mere  fact 
of  taking  the  bill  pro  confesso,  or  upon 
an  answer  in  form  by  the  guardian 
ad  litem.  The  answer  in  such  cases 
generally  is,  that  the  infant  knows 
nothing  of  the  matter,  and  therefore 
neither  admits  nor  denies  the  charges, 
but  leaves  the  plaintiff  to  prove  them 
38  he  shall  be  advised,  and  throws 
Mmself  upon  the  protection  of  the 
court."    Dow  v.  Jewell,  21  N.  H.  470. 


In  Dillivan  v.  German  Sav.  Bank 
(Iowa),  124  N.  W.  350,  it  was  held 
that  where  the  guardian  ad  litem  al- 
leged "that  he  has  no  knowledge  as 
to  the  truth  of  the  allegations  of  the 
petition  and  prays  for  the  court  to 
protect  the  infant's  rights,"  it  was 
sufficient. 

The  provisions  of  the  statute  requir- 
ing specific  denials  or  a  denial  of 
knowledge  and  information  do  not  ap- 
ply to  a  guardian  ad  litem,  who  may 
deny  generally.  Eevely  v.  Skinner,  33 
Mo.  98. 

78.  Ark. — Eankin  v.  Schofield,  70 
Ark.  83,  66  S.  W.  197.  N.  Y.— Edsall 
v.  Vandemark,  39  Barb.  589;  In  re  Hart, 
116  N.  Y.  Supp.  193.  Tenn.— Frazier 
v.   Pankey,   1   Swan  75. 

The  guardian  ad  litem  is  not  author- 
ized to  consent  to  a  sale  of  his  ward's 
real  estate  to  satisfy  notes  for  pur- 
chase money  before  the  maturity  there- 
of.  Melton  v.  Brown,  20  Ky.  L.  Eep. 
882,   47   S.   W.   764. 

A  decree  granting  an  order  for  the 
mortgage  of  infant's  real  property 
when  consented  to  by  the  guardian  ad 
litem  may  be  attacked  collaterally. 
Losey  v.  Stanley,  147  N.  Y.  560,  42 
N.  E,   8. 

79.  Fort  v.  Battle,  13  Smed.  &  M. 
(Miss.)  133;  Frazier  i).  Pankey,  1  Swan 
(Tenn.)  75;  Hannum's  Heirs  v.  Wal- 
lace, 9  Humph.  (Tenn.)  129. 

80.  XT.  S. — Kingsbury  v.  Buekner, 
134  V.  S.  650,  10  Sup.  Ct.  638,  33  L. 
ed.  1047.  Ga. — McMillan  v.  Hunnicutt, 
109  Ga.  699,  35  S.  E.  102.  Ky.— Ken- 
tucky Union  L.  Co.  v.  Elliott,  12  Ky. 
L.  Rep.  812,  15  S.  W.  518.  La.— Byrnes' 
Succession,  38  La.  Ann.  518.  N.  Y. 
Bogert  v.  Bogert,  45  Barb.  121;  Newins 
v.  Baird,  19  Hun  306.  E.  I. — Greene 
p.  Mabey,  25  E.  I.  11,   85    Atl.    118. 
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thereby,  if  his  substantial  rights  are    not    prejudicially    affected.81 
4.    Admissions  or  Waiver  of  Proof.  —  The  guardian  ad  litem  can- 
not admit  away  any  of  the  substantial  rights  of  the  infant,82  nor  can 
the  court  give  any  effect  to  any  such  admissions  unless  they  are  of 


Tex. — Hart  v.  Hunter,  52  Tex.  Civ.  App. 
75,   114  S.   W.   882. 

He  has  authority  to  stipulate  as  to 
the  condition  of  a  bank  account  to 
obviate  the  necessity  of  introducing  in 
evidence  the  bank  books,  especially 
when  such  stipulation  covers  what  has 
been  shown  by  direct  proof.  Such 
stipulation  cannot  be  taken  as  prejudi- 
cial to  the  minor's  interest.  Earick 
v.  Vandevier,  11  ,  Colo.  App.  116,  52 
Pac.    743. 

It  was  agreed  in  writing  by  plain- 
tiff 's.  solicitor  and  the  guardian  ad 
litem  and  solicitor  for  the  infant  that 
the  case  might  be  submitted  without 
argument  to  the  court,  the  testimony 
to  have  the  same  effect  as  if  taken  by 
the  examiner  after  the  infant's  answer 
had  been  filed.  Under  circumstances 
of  this  case  the  agreement  was  good. 
Biddinger  v.  Wiland,  67  Md.  359,  10 
Atl.  202. 

Where  a  minor  has  been  served  with 
citation  and  a  guardian  ad  litem  ap- 
pointed for  him,  it  is  competent  for 
such  guardian  to  waive  notice  of  cita- 
tion and  consent  to  a  hearing.  Pollock 
v.  Buie,   43   Miss.   140. 

He  may  consent  that  the  decree  be 
rendered  in  vacation  and  bind  the  in- 
fant. Morris  v.  Virginia  Insurance 
Co.,  85  Va.  588,  8  S.  E.  383. 

By  permission  of  court  he  may  waive 
a  mere  irregularity  in  the  proceedings. 
In  re  Koch,  148  "Wis.  548,  134  N.  W. 
663. 

He  may  waive  the  publication  of 
sale  under  a  judgment  with  the  court's 
consent.  Finney  v.  Finney,  144  Ky.  114, 
138  S.  W.  257. 

He  cannot  consent  that  testimony 
may  be  taken  before  an  unauthorized 
person.     Fisher  v.  Fisher,  54  111.  231. 

He  has  but  one  duty,  and  that  is  to 
defend  the  action.  It  is  unnecessary 
to  say  that  when  there  are  several  ac- 
tions pendiag  between  the  same  par- 
ties, involving  precisely  the  same  facts, 
the  guardian  may  not  agree  to  submit 
the  whole  upon  a  single  examination 
of  witnesses  or,  which  is  in  effeet  the 
same  thing,  that  the  decision  of  one 
shall  decide  the  whole.  McClure  v. 
Farthing,  51  Mo.  109.     Compare  Eidam 
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v.  Finnegan,  48  Minn.  53,  50  N.  W<  933, 
16  L.  B.  A.  507. 

81.  See  infra,  XVII,  B,  4. 

82.  IT.  S. — White  v.  Joyce,  158  IT.  S. 
128,    15   Sup.    Ct.    788,    39   L.   ed.   921; 
Kingsbury  v.   Buckner,  134  U.  S.  650. 
10  Sup.  Ct.  638,  33  L.  ed.  1047;  Morris 
v.   Harmer,    7   Pet.   554,    8   L.   ed.   781. 
Ala. — Howell  v.  Eandle,  171  Ala.  451,  54 
So.  563;  Hooper  v.  Hardie,  80  Ala.  114; 
Ashford  v.  Patton,   70  Ala.  479;   Mat- 
thews v.  Dowling,  54  Ala.  202.     Ark. 
Driver  v.  Evans,  47  Ark.  297,  1  S.  W. 
518.     Cal. — Waterman  v.  Lawrence,  19 
Cal.  210.     See  Gronfier  v.  Puymirol,  19 
Cal.    629.     Del. — Hammer  v.  Pierce,  5 
Harr.   304.     D.  C — Stansbury  v.  Ingle- 
hart,   9    Mackey   134.      Fla. — Mote    v. 
Morton,  52  Fla.  548,  41  So.  607;  Parken 
v.    Safford,    48.  Fla.    290,    37    So.    567. 
Ga. — Wallace  v.  Jones,  93  Ga.  419,  21 
S.  E.   89.     HI.— Buck  v.  Maddock,  167 
111.  219,  47  N.  E.  208;  Gooch  v.  Green, 
102  111.  507;  Fischer  v.  Fischer,  54  111. 
231;    Quigley  v.   Boberts,   44   111.   503; 
Ehoads  v.  Bhoads,  43  111.  239;  Cochran 
v.    McDowell,    15    111.    10.     Ind.— Mc- 
Endree  v.  McEndree,  12  Ind.  97;  Hiatt 
v.  Brooks,  11  Ind.  508;  Crain  v.  Parker, 
1  Ind.  374;  Hough  v.  Canby,  8  Blackf. 
301;   Taylor's  Heirs  v.    Parker,    Smith 
225.     Ky. — Isert  v.  Davis,  17  Ky.  L. 
Bep.   686,  32  S.  W.  294.     La — Neal  v. 
Lapeline,  48  La.  Ann.  424,  19  So.  261. 
Me. — Stinson  v.  Pickering,  70  Me.  273. 
Md. — Prutzman  v.  Pitesell,  3  Har.  &  J. 
77;   Kent's  Admr.  v.  Taneyhill,  6  Gill   ! 
&  J.   1;   Benson  v.  Wright,  4  Md.  Ch. 
278.     Mich. — Peck  v.  Adsit,  98  Mich.    t 
639,  57  N.  W.  804;  Claxton  v.  ClaxtoDj    : 
56   Mich.  557,  23  N.  W.  310;  Sheahan 
v.  Wayne   Cir.   Judge,  42  Mich.  69,  3 
N.  W.  259;  Cooper  v.  Mayhew,  40  Mich. 
528;    Smith   v.   Smith,   13    Mich.   258; 
Thayer  v.  Lane,  Walk.  Ch.  200.    Miss. 
Mcllvoy  v.  Alsop,   45   Miss.  365,  374. 
Mo. — Fink  v.  Kansas,  etc.  R.  Co.,  161 
Mo.  App.   314,  143  S.  W.  568.    Mont. 
Byrnes  v.  Butte  Brew.   Co.,  44  Mont 
328,    119    Pac.   788,   1913   B  Ann.   Cas. 
440.    N.  J.— Shultz  v.  Sanders,  38  N.  J. 
Eq.    154.     N.   Y.— Fisher  v.  Stilson,  9 
Abb.  Pr.  33;   James  v.  James,  4  Paige   , 
Ch.  115 ;  Wright  v.  Miller,  1  Sandf.  Ch.    ; 
103.     N.  0.— Land  Co.  v.  Jennett,  128   , 
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benefit  to  the  infants.83  In  some  states,  by  statute,  admissions  which 
are  not  prejudicial  to  the  infants  are  allowed.84  He  may  not  waive 
the  proof  of  facts  or  procedure  necessary  to  establish  the  plaintiff's 


case.0 


5.  Power  To  Employ  Attorney.  —  A  guardian  ad  litem  or  next 
friend  may  employ  an  attorney  at  law  to  assist  him  in  the  suit,86  and 
may  make  a  contract  with  such  attorney  for  the  fees  he  is  to  receive 


N.  C.  3,  37  S.  E.  954.  Ohio.— Long  v. 
Mulford,  17  Ohio  St.  4S4.  Ore.— Eng- 
lish v.  Savage,  5  Ore.  518.  E.  I. 
Greene  v.  Mabey,  35  B.  I.  11,  85  AtL 
118;  Baton  v.  Tillinghast,  4  B.  I.  276. 
Tenn. — Crabtree  v.  Niblett,  11  Humph. 
488.  Tex— Eussell  v.  Texas  &  P.  E. 
Co.,  68  Tex.  646,  5  S.  W.  686;  Hollis 
v.  Dashiell,  52  Tex.  187.  Utah.— Chip- 
man  v.  Union  Pac.  E.  Co.,  12  Utah  68, 
41  Pae.  562.  Vt. — Walker  v.  Eerrin,  4 
Vt.  523;  Priest  v.  Hamilton,  2  Tylei 
44,  50.  Va;.— Daingerfield  v.  Smith,  83 
Va.  81,  1  S.  E.  599 ;  Bank  of  Alexandria 
v.  Patton,  1  Eob.  528.  W.  Va. — Guil- 
ders v.  Milam,  68  W.  "Va.  503,  70  S.  E. 
118;  Glade  Coal  M.  Co.  v.  Harris,  65 
W.  Va.  152,  63  S.  E.  873;  Crotty  v. 
Eagle's  Admr.,  35  W.  Va.  143,  13  S.  E. 
59;  Laidley  v.  Kline,  8  W.  Va.  218. 

It  will  be  presumed  there  was  dis 
cretion  exercised  by  the  court  for  the 
benefit  of  the  minor  even  though  a 
statement  on  the  face  of  the  decree 
showed  there  was  consent.  Bent  v. 
Miranda,  8  N".  M.  78,  42  Pac.  91. 

83.  Ala. — Johnston  v.  Shaw,  31  Ala. 
592.  la. — Eolston  <o.  Lahee,  8  Iowa  17. 
W.  Va.— Crotty  v.  Eagle's  Admr.,  35 
W.  Va.  143,  13  S.  E.  59. 

The  marriage  settlement  of  com- 
plainant, her  marriage,  the  death  of 
her  husband  and  the  infant's  father 
were  admitted  by  the  guardian  ad 
litem.  The  court  held  these  were  for 
the  benefit  of  the  infants  and  need 
not  be  proved.  Eaton  v.  Tillinghast,  4 
B.  I.  276. 

84.  See  Mo.  Be<v.  St.,  §3346. 
Guardian    in    a    similar    position    to 

ward  after  disabilities  removed.  State 
«s  ret  Eice  t.  Cayce,  85  Mo.  456. 

In  English  v.  Savage,  5  Ore.  518, 
because  of  the  code,  §§248-251,  a  guard- 
ian ad  litem  can  bind  an  infant  by  ad- 
missions, even  to  confessions  of  a  judg- 
ment. 

In  a  partition  suit  the  guardian  and 
attorneys  of  record  admitted  that  the 
land^  in  controversy  was  the  com- 
munity property  of  said  parents,  that 


fact  having  been  determined  by  a 
court  in  a  valid  proceeding,  and  said 
decree  still  stood.  Held  that  the  ad- 
mission was  proper  even  though  the 
findings  of  the  court  might  be  erro- 
neous. In  this  case  the  interests  of 
the  infants  were  not  prejudiced  by  the 
admissions.  Kromer  v.  Eriday,  10 
Wash.  621,  39  Pac.  229,  32  L.  E.  A. 
671. 

85.  Ala. — Jones  v.  Jones,  56  Ala. 
612;  Johnston  v.  Shaw,  31  Ala.  592, 
HI. — Jespersen  v.  Mech,  213  111.  488,  72 
N.  E.  1114.  N.  Y.— Newins  v.  Baird, 
19  Hun  306.  W.  Va.— Crotty  v.  Eagle's 
Admr.,   35   W.   Va.   143,   13    S.    E.    59. 

But  see  Le  Bourgeoise  v.  McNamara, 
82  Mo.  189,  affirming  10  Mo.  App.  116. 

The  infant  or  his  next  friend  can- 
not waive  a  jury  and  consent  to  a  judg- 
ment. Lieserowitz  v.  West  Chicago  St. 
E.  Co.,  80  111.  App.  248;  Atchison,  T. 
&  S.  F.  E.  Co.  v.  Elder,  50  111.  App. 
276. 

Mere  non-action  on  the  part  of  the 
guardian  ad  litem  will  not  be  con- 
strued as  a  waiver  of  anything  in  favor 
of  infants,  whether  it  relates  to  mere 
practice  or  to  the  substance  of  the 
defense.  Turner  v.  Jenkins,  79  111. 
228. 

Where  the  guardian  ad  litem  accepts 
the  report  of  the  referee  and  does  not 
cross-examine  the  witness,  his  action 
is  error  and  the  guardian's  responsibil- 
ity to  the  infants  does  not  help  the 
difiiculty.  Litchfield  v.  Burwell,  5  How. 
Pr.    (N.   T.)    341. 

Failure  To  Object  to  a  Witness  for 
Incompetency. — The  court  must  notice 
legitimate  and  substantial  objec- 
tions whether  the  guardian  ad 
litem  does  or  not.  Cartwright 
v.  Wise,  14  HI.  417.  See  9  Encyclo- 
paedia op  Evidence  125,  et  seq. 

86.  U.  S. — Eyan  v.  Philadelphia  & 
E.  C.  &  I.  Co.,  189  Fed.  253.  Ala. 
Glass  v.  Glass,  76  Ala.  368.  Cal.— Cole 
v.  Superior  Court,  63  Cal.  86.  Ky. 
Elk  Val.  Coal  Min.  Co.  v.  Willis  & 
Meredith,  149  Ky.  449,  149  S.  W.  894; 
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which  shall  Bind  the  ward  or  his  estate,87  although  some  courts  hold 
that  the  court  will  fix  the  compensation  of  the  attorney  regardless  of 
any  contract.88  But  still  others  will  allow  the  guardian  ad  litem  to 
agree  on  the  compensation  for  the  attorney  subject  to  the  sanction 
of  the  court  as  to  its  reasonableness.89 

6.  Limitation  of  Authority.  —  The  authority  of  the  guardian  ad 
litem  is  limited  to  the  subject-matter  of  the  suit.90 

XVIII.  COMPENSATION  AND  ALLOWANCE.  — A.  Eight  to 
Allowance.  —  The  court  has  power  to  allow  a  reasonable  compensa- 
tion to  the  guardian  ad  litem  or  next  friend  for  his  trouble  and  ex- 
pense,91 this  power  being  implied  from  the  authority    to    appoint 


Sanders  v.  Woodbury,  146  Ky.  153,  142 
S.  W.  207.  Md.— Baltimore  &  O.  E. 
Co.  v.  Fitzpatrick,  36  Md.  619.  Neb. 
Everson  v.  Hum,  89  Neb.  716,  131 
N.  W.  1130.  Pa.— O 'Donnell  v.  Broad, 
2  Pa.  Dist.  84.  Tenn. — Yourie  v.  Nel- 
son, 1  Tenn.  Ch.  614. 

The  court  will  direct  tlie  employment 
of  counsel.  Colgate's  Exr.  v.  Colgate, 
23  N.  J.  Eq.  372. 

If  a  guardian  ad  litem  employs  an 
attorney  without  an  order  of  court,  he 
assumes  the  peril  that  it  may  be  dis- 
approved. Bichardson  v.  Tyson,  110 
"Wis.  572,  86  N.  W.  250,  84  Am.  St. 
Bep.  937. 

87.  Yourie  v.  Nelson,  1  Tenn.  Ch. 
614.     See  Infra,  XIX,  B. 

88.  Ark. — Owens  v.  Gunther,  75  Ark. 
37,  86  S.  W.  851.  Cal.— Cole  v.  Superior 
Court,  63  Cal.  86.  Mass.— Blake  v.  Cor- 
coran, 211  Mass.  406,  97  N.  E.  1002. 
Mo. — Houck  v.  Bridwell,  28  Mo.  App. 
644.  N.  J. — Colgate's  Exr.  v.  Colgate, 
23  N.  J.  Eq.  372. 

The  better  practice  is  for  the  guard- 
ian ad  litem  to  apply  to  the  court  for 
leave  to  employ  counsel,  and  the  court 
will  fix  amount  of  compensation  for  the 
attorney.  Bichardson  v.  Tyson,  110  Wis. 
572,  86  N.  W.  250,  84  Am.  St.  Bep. 
937;  Smith  v.  Smith,  69  111.  308,  opines 
the  same. 

89.  TJ.  S.— Byan  v.  Philadelphia  & 
B.  C.  &  I.  Co.,  189  Fed.  253.  Ky.— Elk 
"Val.  Coal  Min.  Co.  v.  Willis  &  Meredith, 
149  Ky.  449,  149  S.  W.  894;  Sanders 
v.  Woodbury,  146  Ky.  153,  142  S.  W. 
207.  Neb. — EVerson  v.  Hurn,  89  Neb. 
716,  131  N.  W.  1130. 

90.  Waterman  v.  Lawrence,  19  Cal. 
210;  Mitchell  v.  Berry,  1  Mete.  (Ky.) 
602. 

_  The  authority  of  ike  guardian  ad 
litem  continues  even  though  there  be 
a  change  in  the  parties  connected  with 
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the  subject-matter  of  the  suit.  Skin- 
ner v.  Kniekrehm,  10  Cal.  App.  596, 
102  Pac.   947. 

91.  Ala.— Walker  v.  Hallett,  1  Ala. 
379.  Ga. — Daniel  v.  Powell,  29  Ga. 
730.  HI.— Wilbur  v.  Wilbur,  138  111. 
446,  27  N.  E.  701;  Smith  v.  Smith,  69 
111.  308;  Junk  v.  Zieske,  177  111.  App. 
103;  Gagnon  17.  Burton,  107  111.  App. 
506.  Ky.— Pope  v.  Lyttle,  157  Ky 
659,  163  S.  W.  1121;  Gardner  v.  Moss, 
123  Ky.  334,  96  S.  W.  461,  29  Ky.  h. 
Bep.  759;  Cochran,  v.  Lee's  Admr.,  27 
Ky.  L.  Bep.  1038,  87  S.  W.  769;  Snyder 
v.  Fidelity  Trust  &  Safety  Vault  Co., 
14  Ky.  L.  Bep.  615;  Bobinson  v. 
Fidelity  Trust  &  S.  V.  Co.,  11  Ky.  L. 
Bep.  313,  11  S.  W.  806.  Mo.— Jones 
v.  Yore,  142  Mo.  38,  43  S.  W.  384;  Wal- 
ton v.  Yore,  58  Mo.  App.  562.  N.  J. 
Voorhees  v.  Polhemus,  36  N.  J.  Eq. 
456.  N.  Y. — See  In  re  Wardsworth's 
Estate,  6  N.  Y.  Supp.  932;  Bichardson 
v.  Van  Voorhis-,  3  N.  Y.  Supp.  396;  In 
Matter  of  Hewitt's  Estate,  65  How. 
Pr.  187;  McCue  v.  O'Hara,  5  Eedf.  Sur. 
336.  Tenn. — Kerbaugh  v.  Vance,  5  Lea 
113;  Yourie  v.  Nelson,  1  Tenn.  Ch.  614. 
Tex. — Japhet  v.  Pullen  (Tex.  Civ. 
App.),  153  S.  W.  1188;  Holland  v. 
Couts,  42  Tex.  Civ.  App.  515,  98  S.  W. 
233  (discretionary).  Wis.— In  re  Well's 
Estate,  144  N.  W.  174;  Frame  v.  Plumb, 
138  Wis.  179,  118  N.  W.  997,  120 
N.  W.  288;  Bichardson  v.  Tyson,  110 
Wis.  572,  86  N.  W.  250,  84  Am.  St. 
Bep.  937;  Tyson  v.  Bichardson,  103  Wis. 
397,  79  N.  W.  439. 

For  Service  in  Both  Complaint  and 
Cross-Complaint. — The  allowance  should 
include  services  in  original  petition  and 
in  cross-petition.  Snyder  v.  Fidelity 
Trust  &  Safety  Vault  Co.,  14  Ky.  L. 
Bep.   615. 

As  Affected  by  Absence  of  Fund  in 
Court  or  Interest  Therein.— The  guard- 
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him.92  And  though  the  court  has  not  formally  appointed  a  guardian 
ad  litem,  if  it  recognizes  as  such  one  who  acted  as  special  guardian  in 
a  lower  court,  the  person  so  recognized  is  entitled  to  compensation.08 
B.  Amount  and  for  What  Made.  —  The  allowance  to  the  guardian 
ad  litem  should  be  a  reasonable  compensation  for  his  services.94  In 
making  the  allowance  the  court  should  have  in  view  the  character  of 
the  litigation,95  its  difficulty  and  importance,96  the  amount  involved,97 


ian  is  entitled  to  compensation  whether 
there  is  a  fund  in  court  or  not.  Eich- 
ardson  0.  Van  Voorhis,  3  N.  Y.  Supp. 
396;  Frame  v.  Plumb,  138  Wis.  179, 
118  N.  W.   997,  120   N.  W.   288. 

In  Arkansas  the  guardian  ad  litem 
is  not  entitled  to  an  allowance  for  his 
services,  unless  he  is  appointed  upon 
the  application  of  the  plaintiff.  Wil- 
liams v.  Ewing  &  Fanning,  31  Ark. 
229. 

As  Affected  by  Cause  of  Incom- 
petency.— The  rights  of  the  prochein 
ami  to  reimubursement  are  the  same 
whether  the  disability  of  the  person 
whom  he  has  sought  to  protect  arises 
from  infancy,  insanity  or  drunkenness. 
Voorhees  v.  Polhemus,  36  N.  J.  Bq. 
456. 

Services  on  Appeal. — Although  paid 
in  full  for  services  in  the  trial  court, 
the  guardian  ad  litem  should  be  al- 
lowed a  reasonable  compensation  for 
prosecuting  an  appeal  in  the  best  in- 
terests of  his  ward.  Japhet  v.  Pullen 
(Tex.  Civ.  App.),  153  S.  W.  1188; 
Richardson  v.  Tyson,  110  Wis.  572,  86 
N.  W.  250,  84  Am.  St.  Rep.  937. 

92.  Jones  v.  Yore,  142  Mo.  38,  43 
S.  W.  384;  Weed  v.  Paine,  31  Hun  (N. 
T.)  10;  N.  Y.  Life  Ins.  &  Trust  Co. 
«.  Sands,  26  Misc.  252,  56  N.  Y.  Supp. 
741;  Roberts  v.  New  York  Elevated  R. 
Co.,  12  Misc.  345,  32  N.  Y.  Supp.  685; 
McCue  v.  O'Hara,  5  Eedf.  Sur.  (N.  Y.) 
336.  '  J 

93.  Matter  of  Hewitt's  Estate,  65 
How.  Pr.  (N.  Y.)   187. 

94.  Ky. — American  Mach.  Co.  v. 
Page,  148  Ky.  303,  146  S.  W.  369;  Sny- 
der v.  Fidelity  Trust  &  S.  V.  Co.,  14 
Ky.  L.  Rep.  615.  Mass.— Labby  v.  Todd, 
194  Mass.  507,  80  N.  E.  584.  N.  Y. 
Walbridge  v.  Walbridge,  123  N.  Y. 
Supp.  580;  Carroll  v.  Hughes,  5  Eedf. 

,Sm.  337.  Tex.— McCallon  v.  Cohen 
(Tex.  Civ.  App.),  39  S.  W.  973;  Con- 
nellee v.  Eastland  County  (Tex.  Civ. 
APP-),  31  S.  W.  552.  Wis.— In  re 
Wells'  Estate,  144  N.  W.  174;  Frame 
ft  Plumb,  138  Wis.  179,  118  N.  W.  997, 


120  N.  W.  288.  Can. — Macnee  v.  Eose, 
1  Ont.  W.  E.  173. 

"Courts  have  no  power  to  be  prodi- 
gal with  the  means  of  their  wards  and 
whilst  they  should  make  just  allow- 
ances, they  are  bound  to  see  that  their 
funds  are  protected."  Smith  v.  Smith, 
69  111.  308,  and  quoted  in  Frame  v. 
Plumb,  138  Wis.  179,  201,  118  N.  W. 
997,  120  N.  W.  288. 

In  Daniel  v.  Powell,  29  G-a.  730,  it 
was  held  that  the  guardian  ad  litem 
should  not  be  allowed  "any  charges 
for  personal  services  rendered  by  him- 
self, for  that  would  open  the  door 
for  the  office  of  a  next  friend  to  be 
turned  into  one  of  profit  and  specula- 
tion." 

95.  Ky. — American  Mach.  Co.  v. 
Page,  148  Ky.  303,  146  S.  W.  369; 
Staggenborg  v.  Bailey,  26  Ky.  L.  Eep. 
188,  80  S.  W.  1109.  N.  Y.— Eoberts  v. 
New  York  El.  E.  Co.,  12  Misc.  345, 
33  N.  Y.  Supp.  685.  Tex.— McCallon 
v.  Cohen  (Tex.  Civ.  App.),  39  S.  W. 
973;  Connellee  v.  Eastland  County 
(Tex.  Civ.  App.),  31  S.  W.  552. 

96.  Japhet  v.  Pullen  (Tex.  Civ. 
App.),  153   S.  W.  1188. 

97.  Ky. — American  Mach.  Co.  v. 
Page,  148  Ky.  303,  146  S.  W.  369; 
Staggenborg  v.  Bailey,  26  Ky.  L.  Eep. 
188,  80  S.  W.  1109.  Tex.— Japhet  v. 
Pullen  (Tex.  Civ.  App.),.  153  S.  W. 
1188;  McCallon  v.  Cohen  (Tex.  Civ. 
App.),  39  S.  W.  973;  Connellee  v.  East- 
land County  (Tex.  Civ.  App.),  31  S.  W. 
552. 

The  guardian  should  be  allowed  a 
sum  commensurate,  not  with  the  value 
of  the  services,  but  with  the  value  of 
the  interests  of  the  party  by  him  rep- 
resented. Snyder  v.  Fidelity  Trust  & 
Safety  Vault  'Co.,  14  Ky.  L.  Eep.  615. 

In  Smith  v.  Smith,  69  111.  308,  the 
court  in  commenting  on  this  question 
said:  "No  great  amount  of  research 
was  required,  and  had  but  a  small 
amount  been  involved,  a  hundred  dol- 
lars would  no  doubt  have  been  con- 
sidered   a   fair   compensation    for    the 

Vol.  X 


764 


GUARDIAN  AD  LITEM 


the  amount  of  work  and  labor  performed,98  the  results  achieved  by  the 
guardian  ad  litem,"  the  character  of  the  compensation  whether  con- 
tingent or  fixed,1  and  the  amount  ordinarily  paid  to  compensate  for 
official  services  of  a  somewhat  similar  character.2  The  court  should 
allow  the  guardian  to  be  reimbursed  for  the  reasonable  charges  and. 
attorney's  fee  which  he  has  paid.3  A  judgment  against  the  ward  for 
costs  is  not  a  liability  of  the  guardian  ad  litem.  Payment  thereof  by 
him  is  not,  under  ordinary  circumstances  to  be  recognized  as  a  neces- 
sary expenditure  of  his.* 

C.  How  Taxed  and  Enforced.  —  By  What  Court  Allowed. 
The  court  in  which  the  action  is  brought  and  the  guardian  appointed 
is  the  proper  one  to  make  the  allowance  of  compensation  or  reimburse- 
ment for  services  rendered,  whether  rendered  in  the  trial  court  or 
on  appeal,5  but  if  either  party  is  dissatisfied  with  the  court's  action,  an 


services  rendered,  but  custom  seems  to 
allow  a  fee  somewhat  in  proportion  to 
the  amount  in  controversy.  But  why 
it  should,  is  not  obvious,  where  it  re- 
quires no  larger  amount  of  labor  or 
skill.  In  most  cases  where  a  large 
and  valuable  property  is  in  litigation, 
the  contest  is  more  vigorous  and  the 
facts  are  more  voluminous  and  com- 
plicated, and  when  that  is  the  case, 
the  compensation  should  be  larger  and 
in  proportion  to  the  labor  and  skill 
required.  Again,  when,  large  amounts 
are  in  dispute,  there  is,  of  course,  more 
responsibility  incurred,  and  for  that 
something  should,  no  doubt,  be  al- 
lowed. " 

98.  Ky. — American  Mach.  Co.  v. 
Page,  148  Ky.  303,  146  &  W.  369; 
Staggenborg  v.  Bailey,  26  Ky.  L.  Eep. 
188,  80  S.  W.  1109.  N.  Y.— Walbridge 
V>.  Walbridge,  139  App.  Div.  221,  123 
N.  Y.  Supp.  580.  Term. — Hicks  v.  Por- 
ter, 90  Tenn.  1,  15  S.  W.  1071.  Tex. 
Japhet  v.  Pullen  (Tex.  Civ.  App.), 
153  S.  W.  1188;  McCallon  v.  Cohen 
(Tex.  Civ.  App.),  39  S.  W.  973. 

99.  Ky. — American  Mach.  Co.  v. 
Page,  148  Ky.  303,  146  S.  W.  369; 
Staggenborg  ».  Bailey,  26  Ky.  L.  Eep. 
188,  80  S.  W.  1109.  Mass.— Ldbby  v. 
Todd,  194  Mass.  507,  80  N.  E.  584. 
Tex.— Japhet  v.  Pullen  (Tex.  Civ. 
App.),  153  S.  W.  1188;  McCallon  v. 
Cohen  (Tex.  Civ.  App.),  39  S.  W.  973. 

Compensation  Not  Dependent  on  Suc- 
cess of  Efforts. — Where  the  questions 
involved  are  serious,  the  guardian  is 
justified  in  litigating  the  matter  to 
great  extent,  and  the  fact  that  he  is  un- 
successful in  upholding  his  views  should 
not  deprive  him  of  a  fair  and  reason- 
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able  compensation.  KT.  J. — Voorhees  v. 
Polhemus,  36  N.  J.  Eq.  456.  N.  Y. 
In  Matter  of  Tucker,  29  Misc.  728,  62 
N.  Y.  Supp.  1021.  Can.— Airey  v. 
Mitchell,  21  Grant  Ch.  510. 

1.  Japhet  v.  Pullen  (Tex.  Civ.  App.), 
153  S.  W.  1188. 

2.  In  re  Wells'  Estate  (Wis.),  144 
N.  W.  174;  Frame  v.  Plumb,  138  Wis. 
179,  198,  118  N.  W.  997,  120  N.  W. 
288;  Richardson  v.  Tyson,  110  Wis.  572, 
86  N.  W.  250,  84  Am.  St.  Eep.  837; 
Speiser  v.  Merchants  Exch.  Bank,  110 
Wis.  506,  86  N.  W.  243. 

A  guardian  ad  litem  being  an  officer 
of  the  court,  his  compensation  is  to 
be  fixed  by  the  standard  of  official 
emoluments,  rather  than  by  the  highest 
.  prices  demanded  and  paid  between  in- 
dividuals free  to  contract  as  they  will; 
and  in  arriving  at  a  conclusion  as  to 
the  correct  allowance  the  opinions  of 
others  in  the  profession  of  law  are  ad- 
visory only,  and  though  unanimous  are 
not  controlling.  Eichardson  v.  Tyson, 
110  Wis.  572,  86  N.  W.  250,  84  Am. 
St.   Eep.   937. 

3.  111.— Smith  v.  Smith,  69  111.  308. 
Tenn. — Yourie  v.  Nelson,  1  Tenn.  Ch. 
614.  Wis.— Eichardson  v.  Tyson,  110 
Wis.  572,  86  N.  W.  250,  84  Am.  St. 
Eep.  937. 

4.  Frame  v.  Plumb,  138  Wis.  179, 
118  N.  W.  997,  120  N.  W.  288. 

5.  HI.— Smith  v.  Smith,  69  111.  308; 
Atchison,  T.  &  S.  F.  E.  Co.  v.  Hough, 
157  111.  App.  423.  Ky.— Gardner  ». 
Moss,  123  Ky.  334,  96  S.  W.  461; 
Cochran  v.  Lee's  Admr.,  27  Ky.  I/.  Bep. 
1038,  87  S.  W.  769;  Staggenborg  «. 
Bailey,  26  Ky.  L.  Eep.  188,  80  S.  V 
1109;  Eobinson  v.  Fidelity  Trust  &  S. 
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appeal  may  be  had,6  though  a  clear  abuse  of  discretion  should  be  shown 
to  cause  a  reversal.7 

D.  Determination  as  to  Amount.  —  The  amount  is  to  be  deter- 
mined by  the  court8  while  the  case  is  still  pending  and  before  its  final 
disposition,9  and  since  the  services  are  rendered  under  and  subject  to 
the  orders  of  the  court,  and  under  its  eye,  the  compensation  may  be 
fixed  without  any  hearing  of  testimony  and  without  any  motion  to  fix 
the  same.10 

E.  How  Collected.  —  A  guardian  ad  litem  is  entitled  to  a  rea- 
sonable exercise  of  the  power  of  the  court  to  enable  him  to  recover  his 
allowance  out  of  any  property  under  the  control  of  the  court  or  pro- 
tected in  the  action,11  but  the  infant  is  not  subject  to  contempt  pro- 


V.  Co.,  11  Ky.  L.  Rep.  313,  11  S.  "W. 
806.  Mo.— Walton  v.  Yore,  58  Mo. 
App.  562.  Tex. — Japhet  v.  Pullen  (Tex. 
Civ.  App.),  153  S.  W.  1188.  Wis. 
Frame  v.  Plumb,  138  Wis.  179,  118  N. 
W.  997,  120  N.  W.  288;  Tyson  v.  Rich- 
ardson, 103  Wis.  397,  79  N.  W.  439. 
Can. — See  also  Thorne  v.  Chute,  2  Ch. 
Chamb.  221. 

In  Fulwiler  v.  Welch,  92  111.  App. 
443,  however,  the  court  said:  "A  cir- 
cuit court  has  no  power  to  tax  against 
an  unsuccessful  complainant  the  fee  of 
a  guardian  ad  litem  for  services  ren- 
dered by  him  in  behalf  of  minor  de- 
fendants in  the  supreme  court." 

In  In  re  Bull's  Will,  1  Connolly  Sur. 
(N.  Y.)  395,  6  N.  Y.  Supp.  565,  it  did 
not  appear  that  the  special  guardian 
claiming  compensation  in  the  lower 
court  had  been  appointed  or  acted  in 
or  claimed  compensation  for  any  serv- 
ices in  the  appellate  court.  It  was 
held  that  "in  the  absence  of  a  direc- 
tion from  the  appellate  tribunal  with 
reference  to  his  compensation  the  sur- 
rogate has  no  power  to  make  any  pro- 
vision therefor." 

And  in  Estate  of  Hewitt,  4  N.  Y. 
Civ.  Proe.  57,  65  How.  Pr.  187,  1  Dem. 
Sur.  249,  it  is  held  that  the  surrogate 
has  no  authority  to  make  provision 
for  compensation  on  appeal  in  the  ab- 
sence of  directions  to  do  so  from  the 
appellate  tribunal. 

Where  a  partial  allowance  has  been 
made  to  cover  his  services  in  the  trial 
court  a  further  allowance  may  be  made 
to  cover  service  thereafter  rendered. 
Gardner  v.  Moss,  123  Ky.  234,  96  S.  W. 

6.  Cochran  v.  Lee's  Admr.,  27  Ky. 
L  Rep.  1038,  87  S.  W.  769. 

7.  Japhet  v.  Pullen  (Tex.  Civ. 
APP-),  153  S.  W.  1188. 


8.  Ky.— Pope  v.  Lyttle,  157  Ky.  659, 
163  S.  W.  1121;  Staggenborg  v.  Bailey, 
26  Ky.  L.  Rep.  188,  80  S.  W.  1109. 
N.  Y. — In  re  Mathews,  27  Hun  254. 
Tex. — Japhet  v.  Pullen  (Tex.  Civ.  App.), 
153  S.  W.  1188.  Wis.— Frame  v.  Plumb, 
138  Wis.  179,  202,  118  N.  W.  997,  120 
N.  W.  288. 

Where  the  same  guardian  ad  litem 
for  all  the  infant  devisees  under  a 
will  in  a  will  contest  is  appointed  al- 
though they  had  no  property  except 
their  interests  under  the  will,  it  is 
proper  to  make  an  allowance  in  solido 
to  the  guardian  ad  litem  for  all  of  his 
services  in  the  case.  Walton  v.  Yore, 
58  Mo.  App.  562. 

9.  Walker  v.  Hallett,  1  Ala.  379; 
Smith  v.  Smith,  69  111.  308. 

If  a  petition  for  taxation  is  made 
during  the  pendency  of  the  suit  it  will 
be  regarded  as  a  continuation  of  the 
original  cause.  Smith  i>.  Smith,  69  111. 
308. 

If  the  infant's  funds  are  in  court 
the  guardian  ad  litem's  or  next  friend's 
expenses  should  be  reimbursed,  but  if 
it  has  been  paid  to  the  general  guard- 
ian reimbursement  can  be  had  only  by 
an  action  or  proceeding  against  the 
money  in  the  guardian's  hands.  Leo- 
pold v.  Myers,  2  Hilt.  (N.  Y.)  580; 
Cook  v.  Parmer,  10  Abb.  Pr.  (N.  Y.) 
40. 

10.  If,  however,  the  court  "saw  fit 
to  hear  testimony  on  the  subject,  he 
could  proceed  and  hear  the  same  at 
different  times  and  consider  all  of  the 
testimony  before  him  when  he  finally 
came  to  determine  the  proper  fee  to 
be  allowed."  Japhet  v.  Pullen  (Tex. 
Civ.  App.),   153   S.  W.   1188. 

11.  The  allowance  is  not  required 
to  be  taxed  after  the  manner  of  taxing 
costs.     It   may   be   fixed   in   any  way 
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eeedings  for  his  failure  to  pay  the  allowance  made  by  the  court.12 
Taxing  Compensation  as  Costs.  — In  some  instances  the  compensation 
of  the  guardian  ad  litem  is  taxed  as  part  of  the  costs  in  the  case,13 
but  solicitors'  fees  and  experts'  fees  cannot  be  taxed  as  costs  to  be 
paid  by  the  opposing  and  unsuccessful  party.14  Usually  the  compensa- 
tion of  the  guardian  ad  litem  or  next  friend  is  not  payable  by  the  ad- 
verse party  unless  the  latter  is  unsuccessful  and  the  allowance  is  a  por- 


■within  judicial  discretion.  Neverthe- 
less, competent  and  definite  proof  in 
such,  a  case  should  be  required  as  to 
each  item  and  all  parties  having  ad- 
verse interests  should  have  notice. 
Frame  v.  Plumb,  138  Wis.  179,  204, 
118  N.  W.  997,  120  N.  W.  288. 
'  Payment  Out  of  Rents. — While  a 
guardian  ad  litem  has  a  lien  against 
the  infant's  property  for  his  com- 
pensation for  services,  the  court  should 
preserve  the  corpus  of  the  estate,  and 
the  property  should  be  rented  and  the 
fee  paid  out  of  the  rent.  Persons  v. 
Young,  7  Lea  (Tenn.)  293. 

In  order  to  collect  the  fee  the  court 
may  appoint  a  receiver  to  rent  the 
estate  and  collect  the  rent  and  pay  the 
fee  to  the  guardian  ad  litem.  Loftis 
V.   Butler    (Tenn.    Ch.),   58   S.   W.    886 

Sale  of  Property. — Tyson  v.  Bichard- 
son,  103  Wis.  397,  79  N.  W.  439. 

Execution. — The  allowance  to  the 
guardian  ad  litem  may  be  collected  out 
of  the  personal  property  of  the  infant 
upon  execution.  Eichardson  v.  Van 
Voorhis,  3  N.  Y.  Supp.  396. 

In  Kentucky  when  it  is  shown  that 
the  plaintiff  is  .  insolvent  the  court 
should  make  such  orders  as  may  be 
necessary  to  secure  to  the  guardian  ad 
litem  the  payment  of  his  fee  out  of  any 
estate  of  the  infant  that  is  subject  to 
the  orders  of  the  court.  Pope  v.  Lyttle, 
157  Ky.  659,  163  S.  W.  1121. 

12.  Eichardson  v.  Van  Voorhis,  3  N. 
Y.   Supp.   396. 

13.  111. — Hutchinson  v.  Hutchinson, 
152  111.  347,  38  N.  E.  926;  Ames  v. 
Ames,  151  111.  280,  37  N.  E.  890;  Smith 
v.  Smith,  69  111.  308;  Atchison,  T.  & 
S.  F.  E.  Co.  v.  Hough,  157  111.  App. 
423.  Ky.— Pope  v.  Lyttle,  157  Ky.  659, 
163  S.  W.  1121;  Cooke  v.  Fidelity  T. 
&  S.  V.  Co.,  104  Ky.  473,  47  S.  W. 
325;  Huhlein  v.  Huhlein,  87  Ky.  247, 
8  S.  W.  260;  Snyder  v.  Fidelity  T.  & 
S.  Vault  Co.,  14  Ky.  L.  Eep.  615.  Md. 
De  Beam  v.  Winans,  115  Md.  139,  80 
Atl.  730.  Tex. — Ashe  v.  Young,  68  Tex. 
123,  3   S.   W.   454;   MeCallon  v.  Cohen 
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(Tex.  Civ.  App.),  39  S.  W.  973;  Con- 
nellee  v.  Eastland  County  (Tex.  Civ. 
App.),  31   S.  W.   552. 

In  Atchison,  T.  &  S.  F.  B.  Co.  1). 
Hough,  157  111.  App.  423,  the  compensa- 
tion of  a  guardian  ad  litem  was  taxed 
as  costs  against  the  petitioner  in  emi- 
nent domain  proceedings. 

In  Ames  v.  Ames,  151  111.  280,  37 
N.  E.  890,  it  was  held  that  the  court 
had  power  to  tax  solicitors'  fees  as 
costs  against  the  minors,  to  be  paid 
out  of  their  estate. 

In  foreclosure  proceedings  against  in- 
fant defendants  the  compensation  and 
allowance  to  the  guardian  ad  litem  for 
his  trouble  and  expense  may  be  taxed 
as  other  costs  in  the  suit  so  as  to 
insure  if  possible  a  faithful  attention 
to  the  interests  of  the  infant.  Walker 
v.  Hallett,  1  Ala.  379. 

In  Tennessee  if  there  is  no  fund  be- 
longing to  the  ward,  ordinarily  the  costs 
which  can  be  awarded  are  only  taxable 
costs,  but  the  court  has  power  to  pro- 
vide reasonable  compensation  for  guard- 
ians ad  litem  by  the  way  of  a  tax 
deed.  Yourie  v.  Nelson,  1  Tenn.  Ch. 
614. 

14.  Hutchinson  v.  Hutchinson,  152 
111.  347,  38  N.  E.  926;  Babcock  v.  Bab- 
cock,  179  111.  App.  188;  Gagnon  v.  Bur- 
ton, 107  111.  App.  506;  Worther  v. 
Euehrwein,  8  Ohio  N.  P.  494. 

The  statute  provides  that  a  guardian 
ad  litem  shall  be  "allowed  a  reason- 
able sum  for  his  charges  as  such  guard- 
ian, to  be  fixed  by  the  court  and  taxed 
in  the  bill  of  costs."  (Eev.  Sts.,  ch. 
22,  §5.)  In  Hutchinson  v.  Hutchinson, 
152  111.  347,  355,  38  N.  E.  926,  the 
court*  said:  "It  would  be  a  heavy  tax 
upon,  if  not  a  denial  of  justice  to  keep 
out  of  court  a  citizen  who  is  advised 
that  he  has  just  ground  for  relief  in 
equity,  without  he  assumes  a  liability 
to  pay  the  fees  and  expenses  of  the 
solicitors  and  experts  employed  by  his 
adversaries,  in  all  cases  where  one  or 
more  of  the  opposite  parties  in  interest 
happens  to  be  under  full  age.    The  gen- 
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"turn  of  the  costs.15  When  the  proceeding  is  to  perfect  title,  and  the 
infant  who  is  a  necessary  party  has  no  fund  out  of  which  to  pay  the 
allowance  for  compensation  to  the  guardian  ad  litem,  such  compensa- 
tion may  be  taxed  as  costs  to  the  party  seeking  to  clear  up  his  title  and 
succeeding  therein.16 


eral  rule  that  prevails  in  this  state  is 
that  solicitors'  fees  and  experts'  fees 
cannot  be  taxed  as  costs  against  unsuc- 
cessful litigants  in  chancery  suits,  and 
that  the  discretion  of  the  chancery 
courts  in  awarding  costs  in  such 
cases  is  confined  to  statutory  allow- 
ances." See  Gagnon  v.  Burton,  107  111. 
App.  506. 

15.  Net). — Bailey  v.  Garrison,  68 
Neb.  779,  94  N.  W.  990.  N.  Y.— Wal- 
bridge  v.  Walbridge,  132  App.  Div. 
33,  116  N.  Y.  Supp.  239;  Hill  v.  Lee, 
4  App.  Div.  154,  38  N.  Y.  Supp.  641. 
Term. — Patton  v.  Dixon,  105  Tenn.  97, 
58  S.  W.  299,  overruling  Carter  t.  Mont- 
gomery, 2  Tenn.  Ch.  455,  following 
House  v.  Whitis,  5  Baxt.  690.  Tex. 
Ashe  v.  Young,  68  Tex.  123,  3  S.  W. 
454. 

Compare  Huhlein  v.  Huhlein,  87  Ky. 
247,  8  S.  W.  260. 

Where  a  guardian  ad  litem  petitions 
for  his  compensation  in  a  suit  to  en- 
force a  claim,  in  which  infants  have 
an  interest,  the  adult  parties  making 
no  objections,  the  allowance  should  be 
borne  equally  by  the  petitioners  and 
the  interested  parties,  the  infants  be- 
ing charged  only  their  proportionate 
share  of  such  half.  Hicks  v.  Porter, 
90  Tenn.  1,  15  S.  W.  1071. 

In  Wilbur  v.  Wilbur,  138  111.  446, 
27  N.  E.  701,  an  attempt  was  made 
to  force  the  proponent  of  a  will  to 
pay  the  amount  allowed  a  guardian  ad 
litem  for  attorney's  fees  for  represent- 
ing an  interested  infant.  The  court  re- 
fused to  sanction  such  procedure  in 
the  absence  of  any  proof  of  fraud  on 
the  part  of  the  proponent. 

In  Bailey  v.  Garrison,  68  Neb.  779, 
94  N.  W.  990,  the  court  said:  "We 
do  not  think  the  fees  of  a  guardian 
ad  litem,  in  all  cases  and  under  all  cir- 
cumstances, are  to  be  taxed  in  whole 
or  in  part  against  the  adverse  party 
or  parties.  There  can  be  no  doubt  that 
wider  some  circumstances  such  costs 
should  be  borne  exclusively  by  the 
minor.  In  most  cases  we  think  the 
matter  is,  to  some  extent  at  least,  with- 
in the  discretion  of  the  court.    In  this 


case  the  minor  and  those  adversely  in- 
terested were  represented  by  different 
attorneys.  Under  such  circumstances 
it  would  be  no  abuse  of  discretion  for 
the  court  to  tax  the  fees  of  the  guard- 
ian ad  litem  to  the  minor,  to  be  de- 
ducted exclusively  from  his  share  of 
the   estate." 

The  fee  of  a  guardian  ad  litem  can- 
not be  taxed  as  costs  or  otherwise 
against  the  successful  opposite  party, 
although  the  ward  may  be  utterly  with- 
out funds  to  pay  it.  Attorneys  are 
required  to  serve  without  compensa- 
tion in  such  eases.  Patton  v.  Dixon, 
105  Tenn.  97,  58  S.  W.  299. 

16.  In  Aronson  v.  Levison,  148  Cah 
364,  83  Pac.  154,  the  plaintiff  in  a  suit 
to  quiet  title  applied  for  the  appoint- 
ment of  a  guardian  ad  litem  for  a  minor 
defendant.  The  court  made  the  ap- 
pointment and  at  the  conclusion  of  the 
hearing  entered  an  order  that  the  plain- 
tiff pay  a  certain  amount  as  compen- 
sation for  the  services  of  such  guard- 
ian ad  litem.  On  appeal  from  this 
order  the  court  said:  "For  the  services 
thus  performed  at  plaintiff's  request 
the  plaintiff  would  perhaps  be  respon- 
sible to  the  extent  of  their  reasonable 
value.  Whether  or  not  the  court  has 
jurisdiction  in  the  action  in  which 
such  services  are  rendered  by  the  guard- 
ian ad  litem,  and  to  make  an  order 
that  the  party  who  procured  the  ap- 
pointment should  pay  the  fixed  amount 
to  the  person  who  served  as  guardian 
ad  litem,  is  a  question  which  need  not 
be  here  decided.  There  is  an  intima- 
tion to  the  effect  that  the  court  may 
have  power  to  make  such  an  allowance 
against  the  estate  of  the  ward  in  Cole 
v.  Superior  Court,  63  Cal.  90,  49  Am, 
Bep.  78.  Aside  from  this  I  know  of 
no  authority  on  the  subject.  But  even 
if  the  court  has  jurisdiction  to  make 
such  an  order,  it  is  not  a  part  of  the 
proceedings  between  the  plaintiff  and 
the  defendant.  The  guardian  ad  litem 
could  perhaps  maintain  an  independent 
action  against  the  party  procuring  his 
appointment  to  recover  the  value  of 
his  services." 

Costs  are  adjudged  against  the  com- 
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Unsuccessful  petitioners  in  bankruptcy  are  not  liable  for  the  compensa- 
tion of  a  guardian  ad  litem  for  the  alleged  bankrupt.17 

A  co-defendant  is  not  liable  for  the  guardian  ad  litem's  allowance 
"or  fee.18 

F.  Lien.  —  For  his  allowance  or  compensation  for  services  the 
guardian  ad  litem  or  next  friend  has  an  equitable  lien  against  the 
estate  which  he  has  protected  and  benefited,  which  allowance  should 
be  paid  out  of  property  or  fund  of  the  infant,19  as  nothing  but  taxable 
costs  can  be  charged  upon  that  portion  of  the  fund  which  belongs  to 
other  parties.20 

XIX.  COSTS.  —  A.  Generally.  —  In  an  action  brought  by  an  in- 
fant, suing  by  next  friend  or  guardian  ad  litem,  judgment  for  costs 
may  be  rendered  against  the  next  friend  or  guardian  ad  litem  if  the 
plaintiff  fails  in  the  suit,21  such  costs  to  be  collected  by  execution  or 


plainant  and  appellant  who  has  been 
successful  in  his  suit  to  remove  a  cloud 
prosecuted  against  an  infant  who  has 
no  property.  Patton  v.  Dixon,  105 
Tenn.  97,  58  S.  "W.  299.  See  also  Car- 
ter v.  Montgomery,  2  Tenn.  Ch.  455; 
Yourie  v.   Nelson,  1  Tenn.   Ch.  614. 

Where  an  infant  heir,  against  whom 
a  specific  performance  is  asked,  has 
derived  no  property  except  that  which 
he  is  decreed  to  convey,  from  the  per- 
son from  whom  the  premises  have  de- 
scended, the  costs  of  the  guardian  ad 
litem  of  the  infant  must  be  paid  by 
the  complainant.  Sutphen  v.  Fowler,  9 
Paige  Ch.   (N.  Y.)   280. 

In  Ashe  v.  Young,  68  Tex.  123,  3 
S.  W.  454,  the  plaintiff  in  an  action 
against  infant  defendants  to  quiet  title 
was  required  to  pay  the  compensation 
of  the  guardian  ad  litem. 

17.  In  re  "Ward,  203  Fed.  769. 

18.  Richardson  v.  Van  Voorhis,  3  N. 
Y.  Supp.   396. 

19.  Ga.— Daniel  v.  Powell,  29  Ga. 
730.  111.— Einns  v.  La  Forge,  191  111. 
598,  61  N.  E.  382.  Md.— Senseney  «, 
Eepp,  94  Md.  77,  50  Atl.  416.  N.  Y. 
Tibbits  v.  Tibbits,  7  Paige  Ch.  204; 
Walbridge  v.  Walbridge,  132  App.  Div. 
33,  116  N.  Y.  Supp.  239.  Tenn.— Lof tis  v. 
Butler  (Tenn.  Ch.),  58  S.  W.  886;  Per- 
sons v.  Young,  7  Lea  293;  Kerbaugh 
v.  "Vance,  5  Lea  113.  Tex. — Holloway 
v.  Mcllhenny  Co.,  77  Tex.  657,  14  S. 
W.  240.  Wis.— Frame  v.  Plumb,  138 
Wis.  179,  118  N.  W.  997,  120  N.  W. 
288;  Tyson  v.  Eichardson,  103  Wis.  397, 
79  N.  W.  439.  Can.— Macnee  v.  Eose, 
1  Ont.  W.  R.  173. 
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See  also  Matter  of  Tracy,  18  Abb, 
N.  C.  (N.  Y.)  242;  Brinckerhoff  v. 
Farais,  52  App.  Div.  256,  65  N.  Y. 
Supp.  358;  New  York  Life  Ins.  &  Tr. 
Co.  v.  Sands,  26  Misc.  252,  56  N.  Y. 
Supp.  741. 

A  next  friend  having  obtained  a  de- 
cree in  chancery  securing  a  remainder 
interest  to  the  minors  for  whom  he 
acts,  the  decree  granting  his  reim- 
bursement ought  to  be  so  shaped  as  not 
to  interfere  with  the  preceding  life 
estate  and  ought  to  operate  only  as  a 
present  lien  upon  the  estate  in  re- 
mainder, to  be  enforced  when  the  re- 
mainder falls  into  possession  by  the 
termination  of  the  life  estate.  Daniel 
is.  Power,  29  <Ga.  730. 

20.  N.  Y.— New  York  Life  Ins.  &  Tr. 
Co.  v.  Sands,  26  Misc.  252,  56  N.  Y. 
Supp.  741;  McCue  v.  O'Hara,  5  Redf. 
Sur.  336.  Tenn. — Yourie  v.  Nelson,  1 
Tenn.  Ch.  614.  Eng. — Fearns  v.  Young, 
10  Ves.   Jr.   184,  32  Eng.  Reprint  815. 

21.  U.  S. — Reynolds  v.  Great  North- 
ern R.  Co.,  206  Fed.  1003.  Ala— Smith 
v.  Gaffard,  33  Ala.  168;  Perryman  V. 
Burgster,  6  Port.  99.  Fla.— Sander- 
son's Admr.  v.  Sanderson,  20  Ela. 
292.  Ga. —  Thompson  v.  Eabun, 
131  Ga.  713,  63  S.  E.  215;  Nance 
v.  Stockburger,  112  Ga.  90,  37  S.  K 
125,  81  Am.  St.  Rep.  22.  Ind.— Whit- 
tem  v.  State,  36  Ind.  196;  Tague  v. 
Hayward,  25  Ind.  427;  Holmes  v.  Ad- 
kins,  2  Ind.  398;  Budd  v.  Rutherford, 
4  Ind.  App.  386,  30  N.  E.  1111.  la- 
Vance  v.  Fall,  48  Iowa  364.  Ky. 
Sproule  v.  Botts,  5  J.  J.  Marsh.  162; 
Yeizer  v.  Stone's  Heirs,  7  T.  B.  Mon. 
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189;  Wilson  v.  M'Gee,  2  A.  K.  Marsh. 
600.  Md. — Wainwright  v.  Wilkinson,  62 
Md.  146;  Baltimore  &  Ohio  R.  Co.  v. 
Fitzpatrick,  36  Md.  619.  Mich. — Rabi- 
don  v.  Muskegon  Cir.  Judge,  110  Mich. 
297,  68  N.  W.  147.  Mo.— Houck  v. 
Bridwell,  28  Mo.  App.  644.  Neb. 
Kleffel  0.  Bullock,  8  Neb.  336.  N.  Y. 
In  re  Ryder,  11  Paige  Ch.  185;  Pierce 
v.  Lee,  36  Misc.  865,  74  N.  Y.  Supp. 
927;  Wead  v.  Cantwell,  36  Hun  528. 
Tenn. — Stephenson  v.  Stephenson,  3 
Hayw.  123.  Tex. — Johnson  v.  Taylor, 
43  Tex.  121.  W.  Va.— Fisher  v.  Bell, 
65  W.  Va.  10,  63  S.  E.  620;  Hansford 
V.  Tate,  61  W.  Va.  207,  56  S.  E.  372. 

Contra. — Ky. — Mitchell  v.  Berry,  1 
Mete.  602.  Me. — Sanf  ord  v.  Phillips,  68 
Me.  431;  Soule  v.  Winslow,  64  Me.  518; 
Sanborn  v.  Merrill,  41  Me.  467;  Leavitt 
v.  Bangor,  41  Me.  .458.  Mass. — Cran- 
dall  v.  Slaid,  11  Mete.  288;  Smith  v. 
Floyd,  1  Pick.  275. 

But  in  Albee  v.  Winterink,  55  Iowa 
184,  7  N.  W.  497,  it  was  held  that  a 
minor  is  bound  by  a  judgment  for  costs 
rendered  against  him  in  an  action 
brought  by  him,  by  his  next  friend,  and 
his  property  can  be  taken  to  satisfy 
such  judgment.  The  court,  however, 
said:  "Vance  v.  Fall,  48  Iowa  364,  is 
not  in  conflict  with  our  conclusion  in 
this  case.  It  simply  holds  that  the 
next  friend  may  be  held  liable  for 
cosfs,  and  judgment,  therefore,  may  be 
rendered  against  him.  It  does  not  hold 
that  the  minor  is  not  liable.  In  that 
case  the  judgment  was  rendered  against 
the  next  friend;  in  this  it  is  against 
the  minor,  for,  as  we  have  seen,  the 
minor,  and  not  the  next  friend,  is  the 
plaintiff." 

In  Waring  v.  -Crane,  2  Paige  Ch. 
(N.  Y.)  79,  it  was  held  that  where  the 
suit  is  terminated  before  the  infant 
comes  of  age  the  next  friend  will  be 
chargeable  with  the  costs  unless  there 
is  a  fund  belonging  to  the  infant  un- 
der the  control  of  the  court,  and  it  ap- 
pears that  the  suit  was  brought  in  good 
faith  and  with  a  bona  fide  intent  to 
benefit  the  infant;  in  which  case  the 
court  may  direct  the  costs  to  be  paid 
out  of  the  fund.  If  the  suit  was  im- 
properly brought,  and  the  infant,  when 
he  arrives  at  twenty-one,  elects  to 
abandon  it,  he  may  apply  for  a  refer- 
ence to  ascertain  the  fact,  and  the 
bill  will  then  be  dismissed  with  costs  to 
be  paid  by  the  next  friend.  But  if 
the  suit  was  properly  instituted  for  the 


benefit  of  the  infant,  and  at  twenty- 
one  he  elects  to  abandon  it,  he  must, 
upon  the  dismissal  of  the  bill,  pay  the 
costs  of  his  next  friend  as  well  as 
those  of  the  adverse  party. 

Reason  for  the  Rule. — "A  next  friend 
might  prosecute  a  suit  without  the 
knowledge  or  consent  of  the  infant; 
and  this  is  the  principal  reason  why 
the  next  friend,  and  not  the  infant, 
should  be  liable  for  costs."  Sproule 
i?.  Botts,  5  J.  J.  Marsh.  (Ky.)  162. 

In  North  Carolina  while  the  next 
friend  is  not,  strictly  speaking,  a  party 
to  the  action,  and  generally  will  not 
be  taxed  with  costs,  yet  where  the 
court  finds  the  fact  that  he  officiously 
procured  his  appointment,  or  was  guilty 
of  mismanagement  or  bad  faith,  it  may 
tax  him  with  costs.  Smith  v.  Smith,  108 
N.  C.  365,  12  S.  E.  1045,  13  S.  E. 
113. 

In  Wisconsin  unless  made  liable  by 
special  direction  of  the  court  under 
§2932,  Sts.  (Laws  of  1907,  ch.  325),  a 
guardian  ad  litem  is  not  responsible  for 
costs  adjudged  against  his  ward  after 
the  repeal  of  §2931,  Sts.,  1898,  by  said 
act  of  1907,  even  though  the  action 
was  commenced  prior  to  such  appeal. 
Huebl  v.  Scollard,  142  Wis.  589,  126 
N.  W.  12.  See  Burbach  v.  Milwaukee 
Elec.  R.  &  L.  Co.,  119  Wis.  384,  96 
N.  W.  829. 

Costs  on  Appeal. — One  who  prose- 
cutes an  action  at  law  as  next  friend 
of  an  infant  plaintiff  becomes  liable 
for  the  costs  of  the  appeal,  if  a  judg- 
ment in  favor  of  such  infant  is  re- 
versed on  appeal.  Arkansas  &  L.  R. 
Co.  v.  Luck,  86  Ark.  564,  111  S.  W. 
1126. 

Under  the  Alabama  statute  provid- 
ing that  the  guardian  ad  litem  may  ap- 
peal in  the  name  of  the  minor  from 
any  final  decree  of  the  courts  of  pro- 
bate or  from  any  order  or  decree  of 
the  judge  of  probate,  without  giving 
security  for  costs,  and  that  in  the  dis- 
cretion of  the  judge  of  probate  such 
guardian  ad  litem  should  be  reimbursed 
for  the  costs  of  the  appeal  taken  by 
him  (Code  of  1896,  §§468,  469),  a  guard- 
ian ad  litem  is  liable  for  the  costs 
of  an  appeal  taken  by  him  from  a  de- 
cree of  the  probate  court  when  the 
judgment  of  the  lower  court  is  af- 
firmed. Ward  v.  Mathews,  122  Ala. 
188,  25  So.  50,  overruling  Brown  v.  Wil- 
liams, 87  Ala.  353,  6  So.  111. 
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attachment,22  but  a  guardian  ad  litem  for  the  defendant  is  not  so 
liable.23 

The  court  may  discharge  the  prochein  ami  and  give  the  plaintiff 
control  over  his  suit  where  such  plaintiff  has  reached  his  majority 
pendente  lite,  but  it  should  make  such  equitable  order  as  will  protect 
the  prochein  ami  from  costs  already  incurred  and  relieve  him  from 
liability  in  the  future,24  or  refuse  a  motion  to  declare  the  representative 
liable.25 

B.  Security  foe  Costs.  —  A  person  appearing  in  an  action  on  be- 
half of  any  person  under  legal  disability  may  be  required  to  give  a 
bond  for  costs,  the  same  as  persons  suing  in  their  own  names,26  and 


22.  Pierce  id.  Lee,  36  Misc.  865,  74 
N.  Y.  Supp.  927. 

But  in  Burbach  v.  Milwaukee  Elec. 
E.  &  L.  Co.,  119  Wis.  384,  96  N.  "W. 
829,  it  is  said:  "Contempt  proceed- 
ings are  especially  appropriate  to  con- 
trol of  guardians  ad  litem,  for  they 
are  officers  of  the  court  and  subject 
to  its  commands.  Kichardson  v.  Tyson, 
110  Wis.  572,  86  N.  W.  250;  and  subd. 
1,  sec.  3477,  Sts.  1898.  Again,  they 
of  course  are  not  subject  to  execution, 
since  they  are  not  parties  to  the  action 
and  no  judgment  can  properly  be  en- 
tered against  them.  Thus  they  fall 
within  the  class  described  in  subd.  3, 
sec.  3477,  subject  to  punishment  as  for 
contempt  for  non-payment  of  money." 

A  New  York  statute  made  the  guard- 
ian of  an  infant,  plaintiff,  responsible 
for  costs  of  the  action  when  they  are 
adjudged  against  such  infant,  and  pro- 
vided that  "payment  thereof  may  be 
enforced  by  attachment."  This  means 
a  process  in  the  nature  of  a  ca.  sa. 
And  it  is  not  strictly  necessary  for  the 
defendant  to  first  issue  his  execution 
against  the  infant,  in  order  to  fasten 
the  liability  upon  the  guardian  and 
entitle  the  defendant  to  his  attachment, 
though  this  is  perhaps  the  better  prac- 
tice. Nor  is  there  any  necessity  for 
an  order  of  the  court  to  first  bring  the 
guardian  into  contempt  before  the  at- 
tachment can  issue.  The  issuing  of  the 
attachment  results  simply  from  the  ad- 
judication against  the  infant  plaintiff. 
The  measure  of  liability  and  the  means 
of  enforcement  are  prescribed  by  law, 
and  the  court  cannot  refuse  to  a  party 
on  a  proper  application  the  process 
which  the  law  in  terms  gives  him. 
Srantman  v.  Thrall,  31  How.  Pr.  (N.  Y.) 
464.'  See  also  Schoen  v.  Schlessinger, 
57  How.  Pr.   (N.  Y.)   490. 

23.  U.  S.— Eeynolds  v.  Great  North- 
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em  R.  Co.,  206  Fed.  1003.  Ala,— Perry- 
man  v.  Burgster,  6  Port.,  99.  Tex. 
Gaine's  Admr.  v.  Ann,  26  Tex.  340. 

24.  Wainwright  v.  Wilkinson,  62 
Md.'  146. 

25.  In  Sparman  v.  Keim,  6  Abb.  N. 
C.  (N.  Y.)  353,  a  motion  was  made 
by  the  defendant  to  require  plaintiff's 
former  guardian  ad  litem  to  pay  judg- 
ment for  costs  and  that  attachment  is- 
sue, etc.  The  plaintiff  had  reached  his 
majority  during  the  pendency  of  the 
action  and  assumed  the  management  of 
the  cause.     The  motion  was  denied. 

26.  Ky. — Spicer  v.  Holbrook,  23  Ky. 
L.  Eep.  1812,  66  S.  W.  180.  N.  Y.— Cold- 
en  i>.  Haskins,  3  Edw.  Ch.  311.  Tenn. 
Green  v.  Harrison,  3  Sneed  131. 

Where  the  person  who  prosecutes  a 
suit  in  the  name  of  an  infant,  as  his 
next  friend,  is  insolvent,  he  will  be 
compelled,  on  the  application  of  the 
defendant,  to  give  security  for  costs. 
Fulton  v.  Roosevelt,  1  Paige  Ch.  (N.  Y.) 
178. 

The  bond  for  costs  may  be  given  at 
any  time.  It  is  sufficient  if  given  when 
ordered  by  the  court.  Illinois  Cent.  E. 
Co.  v.  Latimer,  128  111.  163,  21  N.  E.  7. 

Even  though  the  infant  or  the  next 
friend  take  the  pauper's  oath,  this 
will  not  entitle  them  to  sue  without  a 
bond  for  costs.  Roy  <v.  Louisville,  N. 
O.  &  T.  R.  Co.,  34  Fed.  276. 

But  in  other  cases  it  has  been  held 
that  the  court  may  in  its  discretion 
allow  the  next  friend  to  sue  as  a  poor 
person.  Chicago  &  I.  B.  Co.  v.  Lane, 
130  111.  116,  22  N.  E.  513;  Hayes  v. 
Second  Ave.  R.  Co.,  5  N.  Y.  Civ.  Proc. 
155.  See  also  St.  Louis,  A.  &  T.  H. 
R.  v.  Reagan,  52  111.  App.  488,  hold- 
ing further  that  the  court  need  not 
even  require  a  personal  bond  of  the 
next  friend 

A   non-resident   guardian    ad    litem 


GUARDIAN  AD  LITEM 


771 


if  lie  fails  or  refuses  to  do  so  the  action  on  motion  must  be  dismissed.27 

XX.  APPEAL  AND  REVIEW.28  —  A  guardian  ad  litem  or  next 
friend  does  not  necessarily  become  functus  officio  by  the  rendition  of  a 
judgment  or  a  decree.29  He  has  the  right  to  take  and  prosecute  an 
appeal30  in  the  name  of  his  ward31  without  obtaining  the  advice  or 
direction  of  the  court,32  and  such  representative  of  an  infant  litigant 
continues  in  the  case  upon  appeal  by  either  party  unless  he  is  re- 
moved or  the  relation  is  otherwise  terminated.33    • 


for  an  infant  plaintiff,  whether  a  re- 
sponsible person  or  not,  may  be  re- 
quired to  give  security  for  costs.  Ten 
Broeck  v.  Reynolds,  13  How.  Pr.  (N.  Y.) 
462. 

A  statute  which  provides  that  se- 
curity for  costs  may  be  required  in 
an  action  by  an  infant  who  is  sole 
plaintiff  does  not  apply  to  an  action 
Drought  by  a  husband  and  his  infant 
wife,  since  he  is  liable  for  the  whole 
costs  at  all  events  in  case  of  defeat. 
Hulburt  v.  Newell,  4  How.  Pr.  (N.  Y.) 
93. 

27.  Spicer  v.  Holbrook,  23  Ky.  L. 
Eep.  1812,  66  S.  W.  180;  Green  v.  Har- 
rison, 3  Sneed   (Tenn.)   131. 

28.  See  supra,  XII. 

29.  Ky. — American,  Mach.  Co.  v. 
Page,  148  Ky.  303,  146  S.  W.  369; 
Staggenborg  v.  Bailey,  26  Ky.  L.  Rep. 

188,  80  S.  W.  1109.     N.  Y Matter  of 

Stewart,  23  App.  Div.  17,  48  N.  Y. 
Supp.  999.  W.  Va.— Fisher  v.  Bell,  65 
W.  Va.  10,  63  S.  E.  620.  Wis.— Tyson 
V.  Tyson,  94  Wis.  225,  68  N.  W.  1015. 

30.  HI. — Sprague  v.  Beamer,  45  111. 
App.  17.  Ky. — American  Mach.  Co.  v. 
Page,  148  Ky.  303,  146  S.  W.  369;  Easy 
Property  Payment  Co.  v.  Vonderheide, 
29  Ky.  L.  Bep.  540,  93  S.  W.  911; 
Staggenborg  v.  Bailey,  26  Ky.  L.  Eep. 
188,  80  S.  W.  1109.  Md.— Thomas  v. 
Levering,  73  Md.  451,  21  Atl.  367,  23 
Atl.  3.  N.  Y.— Matter  of  Stewart,  23 
App.  Div.  17,  48  N.  Y.  Supp.  999.  Ohio. 
Harper  v.  Cilley,  25  Ohio  C.  C.  770. 
Va.— Givens  v.  Clem,  107  Va.  435,  59 
S.  E.  413.  Wis.— Tyson  v.  Tyson,  94 
Wis.  225,  68  N.  W.  1015. 

But  see  In  re  Hathaway,  111  Cal.  270, 
43  Pae.  754. 
See  also  the  title  "Infants." 
Under  the  Iowa  Code,  1873,  §2565, 
providing  that  the  'action  of  a  minor 
must  be  brought  by  his  guardian  or 
sext  friend,  but  giving  the  court  power 
'»  substitute  his  guardian  or  another 
"    as  a  next  friend,  and  §2689,  re- 


lating to  proceedings  in  district  court 
allowing  t)|ie  addition  or  striking  out 
of  the  name  of  a  party,  a  district  court 
can,  in  an  action  begun  by  a  minor  in 
justice  court  in  his  own  name,  and  ap- 
pealed, substitute  his  next  friend  a3 
plaintiff.  Parkins  v.  Alexander,  105 
Iowa  74,  74  N.  W.  769. 

The  Appeal  Bond. — The  guardian  ad 
litem  is  personally  liable  on  an  appeal 
bond.  Harper  v.  Cilley,  25  Ohio  C.  C. 
770. 

The  failure  of  a  guardian  ad  litem 
to  appeal  from  an  adverse  judgment, 
resulting  from  inability  to  furnish  the 
required  undertaking  is  not  such  a  mis- 
take or  accident  as  would  give  the  ap- 
pellate court  power  to  permit  the  un- 
dertaking to  be  filed  in  the  appellate 
court  under  §3068,  Rev.  St.  In  such  a 
ease,  however,  on  a  motion  to  dismiss 
the  appeal  for  want  of  such  under- 
taking, the  appellate  court  may  retain 
the  record  for  a  reasonable  time  to 
enable  the  appellant  to  serve  the  un- 
dertaking, file  it  in  the  court  below, 
and  have  the  same  certified  by  an 
amended  return,  and  may  postpone  the 
final  determination  of  the  motion  until 
the  expiration  of  such  time.  Where 
the  parties  seeking  such  indulgence  are 
minors  and  it  satisfactorily  appears  that 
the  delay  will  not  prejudice  the  ad- 
verse party,  justice  does  not  require 
the  imposition  of  terms.  Tyson  v.  Ty- 
son, 94  Wis.  225,  68  N.  W.  1015. 

SI.  Easy  Property  Payment  Co.  v. 
Vonderheide,  29  Ky.  L.  Rep.  540,  93 
S.   W.   911. 

"A  guardian  ad  litem  cannot  appeal 
in  his  or  her  own  name."  Harlan  i), 
Watson,  39  Ind.  393. 

32.  Tyson  v.  Tyson,  94  Wis.  225,  68 
N.  W.  1015. 

33.  Ky. — American  Mach.  Co.  v. 
Page,  148  Ky.  303,  146  S.  W.  369.  Minn. 
Covell  17.  Porter,  81  Minn.  302,  84  N.  W. 
107.  N.  Y.— Matter  of  Stewart,  23  App. 
Div.  17,  48  N.  Y.  Supp.  999.     W.  Va. 
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Bill  of  Exception.  —  "Where  a  minor  sues  by  prochein  ami  and  prevails 
at  the  trial  the  prochein  ami  is  the  proper  person  upon  whom,  the  bill 
of  exceptions  sued  out  by  the  defendant  should  be  served.34 

XXI.  TERMINATION  OP  AUTHORITY.  —  It  is  competent  for 
the  court  to  discharge  the  "next  friend"  of  an  incompetent  in  an 
action  before  it  and  substitute  another,35  or  stay  further  proceedings 
in  the  suit,38  or  merely  vacate  the  appointment  when  satisfied  that 
the  necessity  for  the  position  has  ceased  or  that  the  order  making  the 
appointment  had  been  improvidently  granted,37  or  that  the  representa- 
tive acting  was  not  a  proper  person  to  act  in  such  capacity,38  but  the 
interests  of  the  other  parties  or  persons  interested  should  receive  con- 
sideration.39 So  also  a  court  may,  whenever  the  circumstances  seem  to 
require  it  to  appoint  another  guardian  ad  litem,  remove  any  who  may 
have  been  previously  appointed;40  and  an  appeal  will  not  lie  there- 


Fisher  1?.  Bell,  65  W.  Va.  10,  63  S.  E. 
620.  Wis. — Tyson  v.  Tyson,  94  Wis. 
225,  68  N.  W.  1015. 

34.  Vickers  v.  Hawkins,  128  Ga.  794, 
58   S.   E.   44. 

35.  U.  S. — King  v.  McLean  Asylum, 
64  Fed.  331,  12  C.  C.  A.  145,  26  L.  E. 
A.  784.  Ark. — Nashville  Lumb.  Co.  «. 
Barefield,  93  Ark.  353,  124  S.  W.  758. 
Conn. — McCarrick  v.  Kealy,  70  Conn. 
642,  40  Atl.  603.  111.— Patterson  v. 
Pullman,  104  111.  80.  Ind.— Budd  17. 
Rutherford,  4  Ind.  App.  336,  30  N.  E. 
1111.  la. — Thurston  v.  Oavenor,  8  Iowa 
155.  Ky. — Bobinson  v.  Talbot,  25  Ky. 
L.  Bep.  1914,  78  S.  W.  1108.  Md. 
Beichard  17.  Izer,  95  Md.  451,  52  Atl. 
592;  Deford  *.  State,  30  Md.  179,  199; 
Mills  v.  Hume's  Exrs.,  22  Md.  346. 
Mass. — Butler  v.  Winchester  Home  for 
Aged  Women,  104  N.  E.  451;  Guild  17. 
Cranston,  8  Gush.  506.  Mo. — Earning 
i>.  Metropolitan  St.  E.  Co.,  50  S.  W. 
791.  N.  J.— Middleditch  17.  Williams,  47 
N.  J.  Eq.  585,  21  Atl.  290.  N.  C. 
Tate  17.  Mott,  96  N.  C.  19,  2  S.  E.  176. 
Pa. — EufEel  17.  Police  Beneficiary  Assn., 
9  Pa.  Dist.  182;  O'Donnell  17.  Broad,  1 
Pa.  Dist.  650.  S.  C— See  Smith  v.  An. 
derson,  1  Bailey  L.  123.  Term. — Ex 
parte  Kirkman,  3  Head  517.  Tex. 
Martin  17.  Weyman,  26  Tex.  460. 

Even  if  such  a  substitution  were 
erroneous  it  would  not  prejudice  the 
rights  of  the  defendant  and  he  could 
not  complain.  Thurston  v.  Oavenor,  8 
Iowa  155. 

In  Colden  17.  Haskins,  3  Edw.  Ch. 
(N.  Y.)  311,  on  motion  to  strike  out 
a  next  friend  that  he  might  become 
a  witness,  the  court  required  the  new 
next  friend  to  give  security  for  costs 

Vol.  X 


already   incurred.     See   also    Mills    v. 
Humes'  Exrs.,  22  Md.  346. 

If  the  case  has  been  removed  to  a 
federal  court  that  court  has  power  to 
remove  a  guardian  ad  litem  appointed 
in  the  state  court  from  which  the  case 
was  removed.  State  v.  Superior  Court, 
74  Wash.  559,  134  Pac.  172. 

36.  TT.  S. — King  17.  McLean  Asylum, 
64  Fed.  331,  12  C.  C.  A.  145,  26  L.  B. 
A.  784.  Mass. — Guild  v.  Cranston,  8 
Cush.  506.  N.  Y— Fulton  v.  Eosevelt, 
1  Paige  Ch.  178,  19  Am.  Dec.  409. 

37.  La, — Lamkin  v.  Succession  of 
Filhiol,  123  La.  181,  48  So.  881.  Me. 
Leavitt  v.  Bangor,  41  Me.  458.  N.  T. 
Hunter  17.  Hatfield,  12  Hun  381;  In  re 
Haynes'  Will,  82  Misc.  228,  143  N.  Y. 
Supp.  570. 

38.  Kingsbury  ».  Buckner,  134  V.  S. 
650,  679,  10  Sup.  Ct.  638,  33  L.  ed. 
1047;  Hunter  17.  Hatfield,  12  Hun  (N. 
Y.)    381. 

39.  Where  an  action  has  been  reg- 
ularly instituted  on  behalf  of  an  in- 
fant and  a  guardian  ad  litem  ap- 
pointed such  action  will  not  be  dis- 
missed and  the  appointment  vacated  at 
the  instance  of  a  second  guardian  ad 
litem  procured  by  the  infant's  relatives 
except  upon  terms,  that  an  order  may 
be  made,  protecting  the  rights  of  the 
defendant  and  of  the  attorneys  who 
started  the  first  action.  De  Benedetto 
v.  Alpha  Portland  Cement  Co.,  199  Fed. 
540. 

40.  Cal. — In  re  Hathaway,  111  CaL 
270,  43  Pac.  754.  Ky.— Gashweller's 
Heirs  17.  M'llvoy,  1  A.  K.  Marsh.  84. 
N.  Y.— Matter  of  White,  101  App.  Div. 
172,  91   N.  Y.  Supp.  513. 

Adverse  interest  is  sufficient  to  jus- 
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from,41  but  the  refusal  to  vacate  the  appointment  has  been  reviewed.42 
The  appointment  of  a  general  guardian  does  not  of  itself  revoke  the 
appointment  of  a  special  guardian.*3  With  the  final  settlement  of  an 
estate,44  or  the  dismissal  of  the  case  the  authority  of  the  special  guard- 
ian expires  except  as  to  further  proceedings  by  way  of  motion  for  relief 
or  by  appeal  in  that  action.45 

It  is  discretionary  with  the  court  to  remove  a  next  friend  on  the 
ground  of  financial  irresponsibility.46 

Effect  of  Infant  Reaching  Majority.  —  The  authority  of  a  next  friend 
of  an  infant  to  represent  him  in  the  conduct  of  a  cause  expires  with 
the  minority  of  the  infant.47 


tify  a  removal.  Ralston,  v.  Lahee,  8 
Iowa  17. 

A  court  of  chancery  may  rescind  an 
order  appointing  a  guardian  ad  litem, 
made  pending  a  cause  there,  where  an- 
other person  had  been  previously  ap- 
pointed, who  filed  an  answer  for  the 
infants.  Walker  v.  Bank  of  Mobile,  6 
Ala.  452. 

"The  person  who  assumes  to  act  as 
next  friend  in  instituting  the  proceed- 
ings is  not  ousted  from  his  position  by 
a  challenge  of  his  authority,  but  only 
hy  removal  by  the  court,  and  until  such 
removal  his  authority  is  in  force." 
Gray  v.  Parke,  155  Mass.  435,  29  N.  E. 
641. 

41.  In  re  Hathaway,  111  Cal.  270, 
43  Pac.  754;  State  v.  Superior  Court,  74 
Wash.  559,  134  Pae.  172. 

42.  Fowler  v.  Young,  19  Kan.  150. 

43.  In  re  Monell,  22  Civ.  Proc.  377, 
19  N.  Y.  Supp.  361;  Hicks  v.  Hicks,  79 
Wis.  465,  48  N.  W.  495. 

14.    The  functions  of  a  guardian  ad 


litem  appointed  to  represent  infants  in 
the  general  administration  of  an  es- 
tate in  the  county  court  terminate  with 
the  final  settlement  of  the  estate,  un- 
less continued  by  order  of  the  county 
court.  Hubbard  v.  Chicago  &  N.  W.  R. 
Co.,  104  Wis.  160,  80  N.  W.  454,  76 
Am.  St.  Rep.  855. 

45.  Rosso  v.  Second  Ave.  R.  Co.,  13 
App.  Div.   375,  43   N.  Y.   Supp.   216. 

46.  Budd  v.  Rutherford,  4  Ind.  App. 
386,  30  N.  E.  1111;  Smith  v.  Anderson, 
1  Bailey  (S.  C.)  123.  See  also  Dal- 
rymple  v.  Lamb,  3  Wend.  (N.  Y.)  424; 
Watson  v.  Eraser,  8  Mees  &  W.  (Eng.) 
660,  9  Dowl.  (Eng.)  741. 

47.  See  N.  J.— Lang  v.  Belloff,  53  N. 
J.  Eq.  298,  31  Atl.  604.  Tex.— Spell 
v.  William  Cameron  &  Co.  (Tex.  Civ. 
App.),  131  S.  W.  637.  W.  Va.— Eisher 
v.  Bell,  65  W.  Va.  10,  63  S.  E.  620. 

As  to  the  effect  of  an  infant's  at- 
taining majority  during  the  action  and 
his  rights  in  such  event,  see  the  title 
"Infants." 
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1.  Generally,  830 

2.  Vouchers  and  Proofs,  832 

C.  Notice,  Process  and  Appearance,  833 

1.  Necessity  and  Requisites  of  Notice,  833 

a.  Generally,  833 

b.  Notice  to  Surety,  834 

2.  Waiver,  834 

3.  Compliance  With  Statutes,  834 

D.  Exceptions  to  the  Account,  835 

E.  By  and  Against  Whom  Proceedings  Instituted,  835 

1.  Who  May  Require  Accounting,  835 

2.  Parties,  836 

a.    /w  Equity,  836 
1).    .4*  £a-,<;,' 837 

3.  Intervening  Parties,  837 

F.  Pleadings,  837 

G.  Hearing  and  Determination,  838 

1.  Generally,  838 

2.  Representation  of  Infant  at  Hearing,  839 

3.  -Dwfa/  o/  Court  To  Investigate,  839 

4.  EtgW  tfo  /«ry  TrtaZ,  839 
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f.  Enforcement  of  Order  or  Decree,  842 
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a.  Generally,  845 

b.  Parties,  847 

c.  Pleadings,  848 
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b.  Practice  and  Proceedings  on  Appeal,  849 

(I.)     Generally,  849 
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VIII.  CLAIMS  AGAINST  WARD'S  ESTATE,  853 

A.  Generally,  853 

B.  Notice  and  Summons,  854 

C.  Parties,  854 

D.  Pleadings,  854 

E.  Hearing  and  Determination,  855 
P.  Costs,  855 

G.    Review,  855 

IX.  SALES  OR  LEASES  OF  REAL  ESTATE,  856 

X.  ACTIONS,  856 

A.    Actions  by  and  Against  Guardian  or  Ward,  856 

1.  Jurisdiction  and  Venue,  856 

2.  Authority  of  Guardian,  857 

3.  In  Whose  Name  Action  Brought,  858 

4.  Against  Whom  Action  Brought,  863 

5.  Proper  and  Necessary  Parties,  864 

6.  Effect  of  Termination  of  Guardianship,  865 

7.  Pleadings,  867 

a.  Generally,  867 

b.  Representative  Capacity,  868 

(I.)     Averment  of,  868 

(II.)     Objections,  How  Raised,  869 

c.  Construction  of  Complaint  as  to  Party  Plaintiff, 

870 

d.  Joinder  of  Causes  of  Action,  870 

e.  Plea  and  Answer,  870 

(I.)     Generally,  870 

(II.)     Admissions  in  Answer,  871 

f.  Amended  and  Supplemental  Pleadings,  872 

8.  Set-Off  and  Counterclaim,  872 

9.  Trial,  872 

10.  Judgment,  873 

a.  Generally,  873 

b.  By  Confession  or  Consent,  874 

c.  Conclusiveness,  874 

d.  Enforcement  of  Judgment,  874 

(I.)     Generally,  874 

(II.)     Effect  of  Termination   of   Guardianship, 

875 
(III.)     Form  of  Writ,  876 
(IV.)     Restraining  Enforcement,  876 

11.  Review,  876 

a.  Right  to  Review,  876 

b.  Parties,  876 

c.  Time  for  Instituting,  877 
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d.  Bond,  877 

e.  Dismissal  of  Appeal,  877 

f.  Hearing  and  Determination,  877 
12.    Costs,  878 

B.    Actions  on  the  Bond,  879 

1.  Necessity  for  Action,  879 

2.  Jurisdiction,  879 

3.  Prerequisites  to  Action  on  Bond,  880 

a.  Accounting  and  Settlement,  880 

b.  Notice  and  Demand,  882 

c.  Separate  Action  To  Fix  Liability,  882 

d.  Removal  of  Guardian,  882 

e.  ieave  of  Court,  883 

f.  Resort  to  Original  Bond  Before  Suing  on  Special 

Bond,  883 

4.  Parties,  883 

a.  Parties  Plaintiff,  883 

b.  Parties  Defendant,  887 

5.  T/ie  Pleadings,  889 

a.  General  Statement,  889 

b.  Plaintiff's  Pleadings,  890 

(I.)     Joinder  of  Causes-  of  Action,  890 

(II.)     Appointment  of  Guardian,  890 

(III.)     Execution  and  Approval  of  Bond,  890 

(IV.)     Contents  of  Bond,  891 

(V.)     Possession  of  Funds,  891 

(VI.)     Breaches,  892 

(VII.)     Prerequisites  to  Action  Fixing  Liability, 

893 
(VIII.)     -K^TU  or  Interest  of  Plaintiff,  895 
(IX.)     Damages,  895 
(X.)     Replication  to  Plea  of  Release,  895 
e.    Defendant's  Pleadings,  895 

(I.)     Demurrer  and  Motion  To  Strike,  895 
(II.)     Plea  or  Answer,  896 
(III.)     Joinder,  896 

6.  Set-Off  and  Cross-Complaint,  896 

7.  Hearing  and  Determination,  897 

a.  Scope  of  Investigation,  897 

b.  Questions  of  Law  and  Fact,  898 

c.  Judgment  and  Findings,  898 

d.  Costs,  899 

8.  Review,  899 

XI.     FOREIGN  AND  ANCILLARY  GUARDIANSHIP,  900 

A.  Actions  by  Foreign  Guardians,  900 

B.  Actions  and  Proceedings  Against  Foreign  Guardian,  903 

1.  Generally,  903 

2.  Accounting,  903 
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C.  Proceedings  for  Transmission  of  Ward's  Property,  904 

D.  Ancillary  Guardianship,  907 

CROSS-REFERENCES: 

Bonds ;  Infants ; 

Decedents'  Estates;  Parent  and  Child; 

Executors  and  Administrators;  Principal  and  Surety; 

Forms,  see  9  Standard  Peoc.  546 ;  Trusts  and  Trustees. 
Guardian  Ad  Litem; 

As  to  the  guardianship  of  drunkards,  spendthrifts  and  incompetents 
generally,  see  the  title  "Incompetents." 

As  to  the  guardianship  of  insane  persons  or  lunatics,  see  the  title 
"Insane  Persons." 

Garnishment  of  guardian,  see  "Garnishment." 

I.    JURISDICTION  OP  GUARDIANSHIP  PROCEEDINGS.  —  A. 

Probate  Courts.  —  Jurisdictions  over  guardianship  proceedings  is 
generally  conferred  hy  statute  on  courts  of  probate.1  Where  they  are 
regarded  as  courts  of  general  jurisdiction,  as  they  are  generally,  their 
jurisdiction  over  guardianship  matters  is  presumed.2 

B.  In  Chancery.  —  Courts  of  chancery  have  long  exercised  juris- 
diction over  the  persons  and  estates  of  infants,  and  the  rule  quite 
generally  obtains  that  the  statutory  jurisdiction  of  the  courts  of  pro- 
bate is  not  exclusive  of  this  well-recognized  jurisdiction  of  chancery 
in  the  appointment  of  guardians  of  infants  ;3  but  courts  of  chancery 


1.  See  the  statutes,  and  infra,  I,  B; 
□I,  B;  V,  C;  VII,  A,  4;  X,  A,  1. 
See  also  the  title   "Probate  Courts." 

"The  probate  eourt  derives  its  jur- 
isdiction to  appoint  guardians  for  in- 
sane and  incompetent  persons  entirely 
from  the  statute,  and  in  order  to  ob- 
tain jurisdiction  in  such  cases  the  pro- 
visions of  the  statute  must  be  strictly 
pursued,"  North  v.  Joslin,  59  Mich. 
624,  26  N.  W.  810. 

In  Ohio  plenary  and  exclusive  orig- 
inal jurisdiction  is  given  by  law  to 
the  probate  courts  in  the  matter  of  ap- 
pointing guardians  and  that  jurisdic- 
tion attaches  in  any  case,  whenever  ap- 
plication is  duly  made  for  its  exercise 
therein.  Shroyer  v.  Richmond,  16  Ohio 
St.  455. 

2.  Davis  v.  Hudson,  29  Minn.  27,  11 
«•  W.  136.  See  infra;  II,  K,  and  9 
Encyclopedia  of  Evidence  929. 

3.  Ark — See  Shumard  <v.  Phillipps, 
53  Ark.  37,  13  S.  W.  510.  111.— Thomas 
»•  Thomas,  250  111.  354,  95  N.  E.  345, 
35  L.  B.  A.  (N.  S.)  1158,  1912  B,  Ann. 


Cas.  344;  Oowls  v.  Cowls,  8  HI.  435,  44 
Am.  Dec.  708;  Hamerick  v.  People,  126 
111.  App.  491.  Ind. — Peck  v.  Braman,  1 
Blackf.  (2d  ed.)  544.  la.— See  Sterritt 
v.  Robinson,  17  Iowa  61.  Minn. — Town- 
send  v.  Kendall,  4  Minn.  412,  77  Am. 
Dec.  534.  N.  Y. — In  re  Frits,  2  Paige 
374.  Tenn. — See  Lake '  v.  McDavitt,  13 
Lea  26.  Va. — Durrett  v.  Davis,  24  Gratt. 
302.  Wis. — See  Glasscott  v.  Warner. 
20  Wis.   654. 

The  chancery  court  is  the  general 
guardian  of  all  infants  within  its  ter- 
ritorial jurisdiction,  and  has  original, 
inherent  jurisdiction  to  appoint  guard- 
ians for  them,  and  to  remove  their 
guardians,  no  matter  how,  or  by  whom, 
appointed.  And  this  jurisdiction  is  not 
affected  by  the  statutory  jurisdiction 
conferred  upon  courts  of  probate  un- 
less the  statute  contains  express  words 
of  exclusion,  or  manifests  a  clear  in- 
tention to  exclude  equity  jurisdiction. 
Lee  v.  Lee,  55  Ala.  590. 

Chancery  has  power  over  guardians 
whether  appointed  by  the  surrogate  or 
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will  not  interfere  with  the  guardian  appointed  by  another  court  unless 
some  special  equity  be  shown  to  justify  or  require  its  interposition.4 
C.  As  Affected  by  Domicil  of  Ward.  —  If  the  infant  or  lunatic 
is  domiciled  within  the  jurisdiction  of  the  court,  this  fact  confers 
jurisdiction  to  appoint  a  general  guardian  of  such  person,6  and  this 
without  regard  to  the  situs  of  the  estate  of  the  infant,6  or  of  his 
nationality,7  or  whether  an  appointment  may  have  been  made  in  an- 
other jurisdiction.8    If  the  minor  has  no  prpperty  located  within  the 


■by  the  court  itself.  People  v.  Wilcox, 
22  Barb.  (N.  Y.)  178. 

Chancery  has  jurisdiction  over  testa- 
mentary guardians.  In  re  Andrews,  1 
Johns.    Ch.    (N.   Y.)    99. 

This  jurisdiction  of  chancery  is  in- 
herent. Board  of  Children's  Guardians 
v.  Shutter,  139  Ind.  268,  34  N.  E.  665, 
31  L.  R.  A.  740;  In  re  Andrews,  1  Johns. 
Ch.  (N.  Y.)  99. 

4,  Lee  v.  Lee,  55  Ala.  590.  See 
Ames  v.  Ames,  148  111.  321,  36  N.  E. 
110;  Willis  v.  Pox,  25  Wis.  646. 

5.  Ala. — Dorman  v.  Ogbourne,  16 
Ala.  759.  Ga.— Boyd  v.  Glass,  34  Ga. 
253,  89  Am.  Dec.  252;  Grier  v.  McLen- 
don,  7  Ga.  362.  Kan. — Connell  v.  Moore, 
70  Kan.  88,  78  Pac.  164,  109  Am.  St. 
Rep.  408;  Royal  Neighbors  of  America 
V.  Hester,  66  Kan.  764,  71  Pac.  1129; 
Modern  Woodmen  of  America  v.  Hes- 
ter, 66  Kan.  129,  71  Pac.  279.  Ky. 
Louisville   &  N.  R.   Co.  v.  Kimbrough, 

115  Ky.  512,  74  S.  W.  229.  La.— Jewell 
V.  De  Blanc,  110  La.  810,  34  So.  787; 
Succession  of  Vennard,  44  La.  Ann. 
1076,  11  So.  705;  Succession  of  Gaines, 
42  La.  Ann.  699,  7  So.  788;  Succession 
of  Shaw,  13  La.  Ann.  265;  Succession 
of  Winn,  3  Rob.  303.  Miss.— Duke  v. 
State,  57  Miss.  229;  Herring  v.  Good- 
son,  43  Miss.  392.  Mo. — De  Jarnett  v>. 
Harper,  45  Mo.  App.  415;  Lewis  v.  Cas- 
tello,-17  Mo.  App.  593.  N.  Y— In  re 
Hosford,  2  Redf.  168;  In  re  Willett,  71 
Hun  195,  24  N.  Y.  Supp.  506. 

In  MaHarry  v.  Eastman,  29  Okla.  46, 

116  Pac.  935,  it  was  held  that  a  fed- 
eral court  in  Indian  Territory  had  jur- 
isdiction to  appoint  a  guardian  or  cur- 
ator of  the  estate  of  a  ward  domiciled 
in  another  federal  judicial  district  of 
the  territory. 

The  appointment  of  a  tutor  belongs 
to  the  court  of  the  minor's  domicil. 
Succession  of  Vennard,  44  La.  Ann. 
1076,   11   So.   705. 

The  court  of  the  parish  where  the 
mother  is  domiciled  has  jurisdiction  to 
appoint  and  confirm  her  as  the  natural 

Vol.  X 


tutrix  of  her  minor  child.  Jewell  v. 
De  Blanc,  110  La.  810,  34  So.  787. 

The  appointment  of  a  tutor  or 
curator  to  a  minor  belongs  to  the  court 
of  the  domicil  or  usual  place  of  resi- 
dence of  the  father  or  mother  of  such 
minor,  if  either  be  alive.  Succession 
of  Winn,  3  Rob.  (La.)  303. 

"The  proper  forum  to  which  to  re- 
sort for  the  appointment  of  an  agent 
of  the  law  to  take  charge  of  the  per- 
son and  property  of  an  incapable  per- 
son is  primarily  that  of  his  place  of 
domicil.  It  is  a  proceeding  to  change 
his  legal  status.  Such  a  change  as 
respects  his  general  right  to  regulate 
his  own  movements  by  his  own  will 
can  only  be  appropriately  worked  out 
under  and  through  the  law  of  that  ter- 
ritorial jurisdiction  to  whieh  he  person- 
ally belongs."  Wentz'  Appeal,  76 
Conn.  405,  56  Atl.  625. 

6.  In  re  Hubbard,  82  N.  Y.  90. 
That  a  resident  ward  has  no  property 

does  not  prevent  the  appointment  of 
a  guardian.  Barnsback  v.  Dewey,  13 
111.  App.  581. 

It  is  only  when  a  minor  is  a  non- 
resident that  an  estate  is  necessary  to 
give  the  county  court  authority  to  ap- 
point a  guardian.  People  v.  Medart,  63 
111.  App.  111. 

7.  The  fact  that  wards  were  mem- 
bers of  an  Indian  tribe,  recognized  as 
a  distinct  nation  of  people,  does  not 
invalidate  the  appointment  of  a  guard- 
ian; the  probate  courts  of  a  county 
having  power  to  appoint  guardians  for 
persons  resident  therein  who  have  a 
different  nationality,  as  well  as  guard- 
ians for  the  property  situated  therein 
of  persons  who  are  residents  and  cit-. 
izens  of  a  foreign  country.  Farring- 
ton  v.  Wilson,  29  Wis.  383. 

8.  See  Smidt  v.  Benenga,  140  Iowa 
399,  118  N.  W.  439,  holding  that  letters 
issued  in  the  domicil  of  origin  would 
take  precedence  over  letters  issued  to 
the  father  domiciled  elsewhere,  it  ap- 
pearing from  the  facts  of  the  case  that 
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jurisdiction  of  the  court,  and  he  be  domiciled  elsewhere,  then  no  juris- 
diction to  appoint  exists.9  The  domicil  must  be  in  the  county  of  the 
particular  court  called  upon  to  exercise  jurisdiction  to  make  the  ap- 
pointment,10 and  the  rule  is  not  altered  by  reason  of  the  merely  tem- 
porary absence  of  the  infant  or  lunatic  therefrom.11  The  residence 
in  fact  of  a  minor  in  a  particular  state  will  confer  jurisdiction,  though 
the  legal  domicil  be  in  another  state.12    But  the  residence  of  the  ward 


the    child's     domicil     had     not     been 
changed  to  that  of  the  father. 

The  fact  that  a  guardian  has  been 
appointed  by  another  court  in  the  state 
will  not  deprive  the  particular  court 
of  jurisdiction  of  an  application  for 
appointment,  but  the  court  will  deter- 
mine the  fact  of  the  residence  of  the 
ward.  I-n  re  Danneker,  67  Cal.  643,  8 
Pac.  514.  And  see  Dorman  v.  Ogbourne, 
16  Ala.  759. 

The  appointment  of  a  guardian  of 
the  person  of  a  minor  orphan  child  by 
the  courts  in  one  state  will  not  pre- 
clude the  appointment  of  another  per- 
son by  the  courts  in  another  state  into 
which  the  child  has  been  brought.  Jones 
v.  Bowman,  13  Wyo.  79,  77  Pac.  439,  67 
L.  E.  A.  860. 

The  power  of  the  surrogate  to  place 
an  infant  under  guardianship  is  not 
affected  by  the  decree  of  a  foreign 
court  relative  to  the  custody  of  the 
minor  in  a  divorce  proceeding  between 
the  parents  of  such  minor.  In  re 
Wagner,  75  Misc.  419,  135  N.  Y.  Supp. 
678. 

9.  Ark. — Norton  v.  Miller,  25  Ark. 
108.  Ga.— Boyd  v.  Glass,  34  Ga.  253, 
89  Am.  Dec.  252.  N.  Y.—In  re  Wild- 
herger's  Estate,  25  Misc.  582,  55  N.  Y. 
Supp.  1135. 

10.  Ala. — Dorman  v.  Ogbourne,  16 
Ala.  759.  Cal.— Estate  of  Taylor,  131 
Cal.  180,  63  Pac.  345.  Ga.— Dickerson 
v.  Bowen,  128  Ga.  122,  57  S.  E.  326; 
Bryce  v.  Wynn,  50  Ga.  332;  Boyd  v. 
Glass,  34  Ga.  253,  89  Am.  Dec.  252; 
Rives  v.  Sneed,  25  Ga.  612;  Darden  v. 
Wyatt,  15  Ga.  414.  HI.— See  Wackerle 
t.  People,  168  111.  250,  48  N.  E.  123. 
Ind.— See  Peck  v.  Braman,  1  Blaekf. 
(2d  ed.)  544.  Kan. — Connell  v.  Moore. 
70  Kan.  88,  78  Pac.  164,  109  Am.  St. 
Sep.  408.  Ky.— Montgomery  v.  Smith, 
3  Dana  600;  Ware  v.  Coleman,  6  J.  J. 
Marsh.  198.  La.— State  v.  Bermudez,  14 
La.  478;  State  v.  Judge  of  Court  of 
Probates,  2  Bob.  160,  418.  Mass.— Hard- 
ly v.  Weld,  128  Mass.  587.  Mich. 
North  v.  Joslin,  59  Mich.  624,  26  N.  W. 
810.    Mo.— Marheineke  v.  Grothaus,  72 


Mo.  204;  Lacy  v.  Williams,  27  Mo.  280; 
Garrison  v,  Lyle,  38  Mo.  App.  558. 
N.  Y.— Brown  v.  Lynch,  2  Bradf.  214. 
Ohio. — Commercial  Gazette  Co.  v.  Dean, 
11  Ohio  Dec.  (Reprint)  207.  Pa, 
In  re  Packer's  Est.,  1  Leg.  Gaz.  5. 
Tex. — Munson  v.  Newson,  9  Tex.  109. 

If  the  minor  is  domiciled  in  one 
county  and  has  property  in  another 
county  of  the  same  state,  the  court  in 
the  county  of  the  domicil  has  sole  jur- 
isdiction to  appoint.  Lacy  v.  Williams, 
27  Mo.  280;  Appeal  of  Balliet,  2  Walk. 
(Pa.)  268. 

11.  U.  S. — Sprague  v.  Litherberry,  4 
McLean  442,  22  Fed.  Cas.  No.  13,251. 
Ga. — Bedgood  v.  MeLain,  94  Ga.  283, 
21  S.  E.  529.  la.— In  re  Johnson,  87 
Iowa  130,  54  N.  W.  69.  Mo. — Cox  v. 
Boyce,  152  Mo.  576,  54  S.  W.  467,  75 
Am.  St.  Bep.  483.  Pa. — In  re  Wolfe's 
Estate,  13  Pa.  Co.  Ct.  179;  Beitmeyer 
v.  Wolfe's  Admr.,  2  Pa.  Dist.  810.  R.  I. 
Smith  11.  Angell,  14  B.  I.  192. 

But  see  Sears  v.  Terry,  26  Conn.  273. 

The  domicil  of  a  minor  child  is  that 
of  its  parents,  and  the  court  of  the 
county  in  which  the  parents  die  has  jur- 
isdiction to  appoint  a  guardian  of  the 
person  of  the  child,  notwithstanding  the 
child  is  temporarily  outside  the  county. 
Jenkins  v.  Clark,  71  Iowa  552,  32  N.  W. 
504.  Compare  Smidt  v.  Benenga,  140 
Iowa  399,  118  N.  W.  439. 

The  domicil  of  the  parents  of  a  minor 
at  the  death  of  the  parents  fixes 
the  domicil  of  the  minor.  This  domicil 
the  minor  is  incapable  himself  of  chang- 
ing. The  mere  fact  of  the  absence  of 
the  minor  from  the  place  of  such  dom- 
icil will  not  support  the  presumption 
of  a  change  of  domicil  so  as  to  deny 
jurisdiction  to  appoint  a  guardian. 
Estate  of  Henning,  128  Cal.  214,  60  Pac. 
762,  79  Am.  St.  Bep.  43;  Lewis  v. 
Castello,  17  Mo.  App.  593.  But  see 
De  la  Montanya  v.  De  la  Montanya, 
112  Cal.  131,  44  Pac.  354,  holding  that 
domicil  is  not  the  test  of  jurisdiction 
and  that  absence  from  the  state  of 
domicil  defeats  the  jurisdiction. 

12.  Cal. — De  la  Montanya  v.  De  la 
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to  confer  jurisdiction  must  be  bona  fide,  and  the  bringing  of  an  in- 
fant into  a  state  or  county  by  stratagem,  or  without  authority,  wherein 
he  has  no  property,  will  not  give  jurisdiction.13 

D.  As  Affected  by  Situs  of  Estate.  —  The  existence  and  situs 
of  property  of  the  ward  is  material  to  jurisdiction  only  when  the  ward 
is  a  non-resident,14  in  which  case  a  guardian  may  be  appointed  in 
the  jurisdiction  wherein  the  property  is  located,15  regardless  of  the 
residence  of  the  infant.16  Jurisdiction  reposes  in  the  proper  court 
of  the  particular  jurisdiction  in  which  such  estate,  or  some  part  of  it, 
is  found.17    The  appointment  of  a  general  guardian  under  jurisdiction 


Montanya,  112  Cal.  131,  44  Pae.  354. 
Conn. — Kelsey  1).  Green,  69  Conn.  291, 
37  Atl.  679,  38  L.  R.  A.  471.  Ky. 
Ross  v.  Southwestern  R.  Co.,  53  &a. 
514. 

See  also  Lamar  v.  Mieou,  112  XT.  S. 
452,  5  Sup.  Ct.  221,  28  L.  ed.  751. 
Contra,  Modern  Woodmen  v.  Hester,  66 
Kan.  129,  71  Pac.  279;  Vennard's  Sue- 
cession,  44  La.  Ann.  1076,  11  So.  705. 
The  courts  of  a  state  where  a  minor 
is  a  resident,  in  fact,  have  jurisdiction 
to  appoint  a  guardian  of  the  person  of 
such  minor  while  there  and  of  any 
property  he  may  have  or  acquire  there, 
whether  the  legal  domicil  be  in  such 
state  or  not.  Ross  v.  Southwestern  R. 
Co.,  53  Ga.  514.  If  the  minor  resides, 
but  is  not  domiciled  within  the  juris- 
diction, though  he  have  no  property 
there,  still  the  court  may  appoint  a 
guardian  for  him.  In  re  Hubbard,  82 
N.  Y.  90;  Matter  of  Pierce,  12  How. 
Pr.    (N.  Y.)   532. 

13.  Ga. — Shorter 's  Guardian  v.  Wil- 
liams, 74  Ga.  539.  Ky.— Munday  v. 
Baldwin,  79  Ky.  121.  N.  Y.—In  re 
Hubbard,  82  N.  Y.  90;  In  re  Willett, 
71  Hun  195,  24  N.  Y.  Supp.  506. 

See  also  In  re  Vance,  92  Cal.  195,  28 
Pac.  229. 

Where  one  without  legal  authority 
took  a  child  of  tender  years  from  the 
county  of  his  domicil  into  another, 
county,  where  a  third  person  took  it 
into  her  family  and  cared  for  and 
supported  it  for  a  number  of  years,  the 
ordinary  of  the  latter  county,  in  the 
absence  of  any  choice  by  the  minor 
making  that  county  his  domicil,  has  no 
jurisdiction  to  appoint  a  guardian  for 
it.  Hayslip  v.  Gillis,  123  Ga.  263,  51 
S.  E.  325. 

14.  Grier  v.  McLendon,  7  Ga.  362; 
People  v.  Medart,  166  111.  348,  46  N.  E. 
1095;  Barnsback  v.  Dewey,  13  111.  App. 
581. 
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15.  XT.  S. — Lamar  v.  Micou,  112  IT. 
S.  452,  5  Sup.  Ct.  221,  28  L.  ed.  751. 
Ark. — Nunn  v.  Robertson,  80  Ark.  350, 
97  S.  W.  293,  1913  E  Ann.  Cas.  1197n. 
Ga. — Boyd  v.  Glass,  34  Ga.  253,  89  Am. 
Dec.  252.  Ky. — McVaw  v.  Shelby,  25 
Ky.  L.  Rep.  309;  75  S.  W.  227.  La. 
Succession  of  Gaines,  42  La.  Ann.  699, 
7  So.  788. 

Of  the  Ward's  Estate  Only.— See 
Boyd  v.  Glass,  34  Ga.  253,  89  Am.  Dec. 
252. 

16.  Ind. — Maxwell  ».  Campbell,  45 
Ind.  360.  La. — Harman  v.  McCawley, 
9  La.  567.  See  Cass's  Succession,  42 
La.  Ann.  381,  7  So.  617.  Md.— Kraft 
v.  Wickey,  4  Gill  &  J.  332,  23  Am.  Dec. 
569.  Mich.— In  re  Rice,  42  Mich.  528, 
4  N.  W.  284.  Minn.— West  Duluth  L. 
Co.  v.  Kurtz,  45  Minn.  380,  47  N.  W. 
1134;  Davis  v.  Hudson,  29  Minn.  27,  11 
N.  W.  136.  N.  H.— See  Judge  of  Pro- 
bate  v.  Hinds,  4  N.  H.  464.  N.  T. 
In  re  Hubbard,  82  N.  Y.  90.  Pa,— In  re 
Mintzer's  Estate,  13  Pa.  Co.  Ct.  465, 
2  Pa.  Dist.  584.  Tex. — Neal  v.  Bartle- 
son,  65  Tex.  478. 

Though  No  General  Guardian  Has 
Been  Appointed  at  Ward's  DomiciL 
Cass's  Succession,  42  La.  Ann.  381,  7 
So.  617;  West  Duluth  Land  Co.  v. 
Kurtz,  45  Minn.  380,  47  N.  W.  1134. 

But  in  Matter  of  Hosford,  2  Redf. 
Sur.  (N.  Y.)  168,  it  was  held  that  a 
court  could  not  under  the  circumstances 
stated  in  the  text,  appoint  a  guardian 
of  the  person  and  estate  of  the  minor, 
the  proper  procedure  being  held  to  be 
for  the  guardian  appointed  in  the 
other  state  to  proceed  to  take  out  let- 
ters where  the  property  is  located. 

17.  Ark. — Nunn  v.  Robertson,  80 
Ark.  350,  97  S.  W.  293,  1913  E  Ann. 
Cas.  1197n.  Ind.— Maxwell  v.  Campbell, 
45  Ind.  360.  La.— Harman  v.  McCaw- 
ley, 9  La.  567.  ST.  H.— See  Judge  ot 
Probate  v.  Hinds,  4  N.  H.  464. 
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acquired  through  the  situs  of  property  of  the  ward  is  complete  as  to 
any  property  within   the   jurisdiction   of    the    appointing  ,  court.18 

B.  Conflict  of  Jurisdiction.  —  If  the  probate  court  has  sole  juris- 
diction of  both  the  person  and  the  estate  of  the  ward,  its  jurisdiction 
for  the  appointment  of  a  guardian  is  exclusive.19  If  a  guardian  is 
appointed  by  two  different  courts  in  the  same  state,  the  one  which,  by 
reason  of  the  domicil  of  the  minor,  has  exclusive  jurisdiction  of  the 
estate  in  the  first  instance  and  actually  obtains  it,  will  retain  juris- 
diction, and  its  jurisdiction  will  be  exclusive  continuously  to  the  time 
of  discharge.20  Chancery  has  jurisdiction  to  take  a  minor  from  the 
custody  of  a  statutory  guardian,  appointed  in  a  proceeding  to  which 
the  father  was  not  a  party,  and  to  deliver  such  child  to  the  custody 
of  the  father  as  natural  guardian,21  and  it  also  has  the  power  to  ap- 
point though  proceedings  relative  to  the  infant  have  been  had  in  an 
inferior  court  of  law.22 

P.  Loss  of  Jurisdiction.  —  When  jurisdiction  has  once  attached 
and  an  appointment  of  guardian  made,  the  jurisdiction  of  the  ap- 
.  pointing  court  is  a  continuing  one  and  is  not  lost  by  the  removal  there- 
after from  the  jurisdiction,  of  the  guardian,23  the  ward,24  or  of  the  trust 


A  tutor  may  be'  appointed  to  a  minor 
to  administer  the  property  of  a  minor 
within  the  parish  'where  the  minor  with 
lis  natural  tutor  has  permanently  re- 
moved from  the  state,  where  no  guard- 
ian has  been  appointed  at  the  place 
of  domieil.  Succession  of  Cass,  42  La. 
Ann.  381,  7  So.  617. 

18.  West  Duluth  Land  Co.  v.  Kurtz, 
45  Minn.  380,  47  N.  W.  1134;  Davis  v. 
Hndson,  29  Minn.  27,  11  N.  W.  136. 
See  Boyd  v.  Glass,  34  Ga.  253,  89  Am. 
Dee.  252. 

19.  Dorman  v.  Ogbourne,  16  Ala.  759; 
Norton  v.  Miller,  25  Ark.  108. 

20.  Wackerle  v.  People,  168  111.  250, 
48  N.  E/123;  Peck  v.  Braman,  1  Blackf. 
(2d  ed.)   (Ind.)   544. 

And  see  supra,  I,  C,  as  to  the  juris- 
diction as  between  counties  of  the  state. 

The  superior  court  of  the  county  in 
which  a  decree  of  divorce  has  been  ren- 
dered is  not  deprived  of  its  jurisdiction 
over  the  minor  children  of  the  parties 
oy  modifying  its  decree  to  award  cus- 
tody to  one  of  the  parents  by  reason 
merely  of  the  filing  in  another  county 
«  a  petition  for  letters  of  guardian- 
ship of  the  persons  of  such  minors,  on 
which  letters  have  not  been  issued. 
Evans  v.  Evans,  154  Cal.  644,  98  Pac. 
1044.  ' 

21.  Bowles  v.  Dixon,  32  Ark.  92. 

22.  The  fact  that  in  a  proceeding 
before  a  county  judge,  as  a  magistrate, 


the  custody  of  an  infant  has  been  taken 
from  an  unfit  parent  and  given  to  an- 
other, under  the  statute,  is  not  a  bar 
to  the  appointment  of  a  guardian  by 
the  circuit  court  in  the  proper  exer- 
cise of  its  general  equity  jurisdiction 
over  infants.  In  re  Klein,  95  Wis.  246, 
70  N".  W.  64. 

23.  Randall  v.  Wadsworth,  130  Ala. 
633,  31  So.  555;  Netting  v.  Strickland, 

18  Ohio  C.  C.  136,  9  Ohio  C.  D.   841. 
Where  the  appointment   of  a  parent 

as  curator  has  been  made,  the  juris- 
diction of  the  court  making  the  ap- 
pointment eannot  be  ousted  by  the  re- 
moval of  the  parents  to  another  county. 
Garrison  v.  Lyle,  38  Mo.  App.  558.  See 
Lyons  v.  Andrews,  12  La.  Ann.  685. 

24.  Randall  v.  Wadsworth,  130  Ala. 
633,  31  So.  555;  Succession  of  Stephens, 

19  La.  Ann.  499. 

If  jurisdiction  to  appoint  has  once  at- 
tached and  been  exercised,  the  re- 
'  moval  of  the  minor  from  the  state  will 
not  terminate  the  judicial  authority  in 
that  regard.  Estate  of  Henning,  128 
Cal.  214,  60  Pac.  762,  79  Am.  St.  Rep. 
43;  Succession  of  Stephens,  19  La.  Ann. 
499. 

The  removal  of  a  minor  ward  under 
fourteen  years  of  age,  by  his  guardian, 
from  one  county  to  another  does  not 
change  the  domieil  of  the  ward,  so  that 
the  court  making  the  first  valid  ap- 
pointment -of  guardian  retains  jurisdic- 
tion   as    against    another    court   in   the 
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property.25  The  refusal  of  the  probate  court  having  jurisdiction  of  a 
pending  guardianship  to  appoint  the  successor  of  a  deceased  guardian 
does  not  deprive  such  court  of  jurisdiction  of  the  proceedings.28 

II.  THE  APPOINTMENT.  — A.  Nature  and  Form  op  Proceed- 
ings.—  A  proceeding  for  the  appointment  of  a  guardian  is  a  special 
proceeding,27  not  inter  partes  and  adversary  but  in  rem,2S  and  is  not 
required  to  be  conducted  in  conformity  to  the  course  of  the  common 
law.29  When  chancery  takes  jurisdiction  of  a  petition  for  appoint- 
ment the  court  is  not  required  to  follow  any  particular  form  of  pro- 
ceeding.30 

B.  Statutes  Strictly  Followed.  —  "Where  the  proceeding  for  the 
appointment  of  a  guardian  is  statutory,  the  statute  must  be  strictly 
followed  and  full  compliance  appear  on  the  face  of  the  proceedings.31 

C.  Petition.  —  Necessity  for  Petition.  —  The  proper  and  order- 
ly procedure  to  procure  the  appointment  of  a  guardian  is  by  petition 
in  writing,32  though  this  has  been  held  to  be  unnecessary.33 

Contents  of  Petition.  —  The  petition  must  state  facts  showing  the  ex- 
istence of  a  proper  ground  for  the  appointment  of  a  guardian  of  the 


state.  Smith  v.  Young,  136  Mo.  App. 
65,  117  S.  W.  628. 

A  minor  cannot  change  his  domicil 
so  as  to  divest  his  guardian  of  the 
custody  of  his  person  or  property.  Grim- 
mett  v.  Witherington,  16  Ark.  377,  63 
Am.  Dec.  66. 

A  change  of  residence  by  a  guardian 
and  her  ward  to  a  county  other  than 
that  in  which  the  appointment  as  guard- 
ian had  been  made  does  not  oust  the 
county  court  which  had  made  the  ap- 
pointment of  the  jurisdiction  to  remove 
the  guardian  and  appoint  another, 
where  the  change  of  residence  was 
made  after  the  institution  of  proceed- 
ings for  her  removal.  Estridge  v. 
Estridge,  25  Ky.  L.  Eep.  1076,  76  S.  W. 
1101. 

Where  a  guardian  removes  the  ward 
from  the  county  of  the  appointment 
and  then  dies  the  court  of  the  original 
domicil  has  jurisdiction  to  appoint  the 
successor.  Marheineke  v.  Grothaus,  72 
Mo.  204. 

But  in  Succession  of  Cass,  42  La. 
Ann.  381,  7  So.  617,  it  was  held  that 
where  the  tutors  and  the  minors  per- 
manently leave  the  state  and  acquire  a 
residence  in  another  state,  the  tutor- 
ship is  ended,  and  the  courts  of  Louis- 
iana have  no  jurisdiction  of  a  suit  to 
remove  the  tutor.  See  also  Fraser  v. 
Zylicz,  29  La.  Ann.  534.  But  see 
Lyons  v.  Andrews,  12  La.  Ann.  685. 

25.  Netting  v.  Strickland,  18  Ohio  O. 
C.  136,  9  Ohio  C.  D.  841. 
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Lyle,  38  Mo.  App. 
Thomas,    84  Iowa 


26.  Garrison  v. 
558. 

27.  Lawrence   v. 
362,   51   N.   W.   11. 

See  in  general  as  to  special  proceed- 
ings, the  title  "Suits  and  Actions." 

28.  Shroyer  v.  Richmond,  16  Ohio  St. 
455;  Angell  v.  Angell,  14  E.  I.  541. 

29.  Appeal  of  Mower,  48  Mich.  441, 
12  N.  W.  646;  Cameron  v.  Bentley,  28 
Mich.  520. 

30.  Cowls  v.  Cowls,  8  HI.  435,  44 
Am.   Dec.   708. 

31.  U.  S.— Martin  v.  White,  146  FeS. 
461,  76  C.  C.  A.  671.  Mich.— Partello 
V.  Holton,  79  Mich.  372,  44  N.  W.  619; 
North  v.  Joslin,  59  Mich.  624,  26  N.  W. 
810.  Wis.— Appeal  of  Eoyston,  53  Wis. 
612,  11  N.  W.  36. 

32.  Cal.— In  re  Campbell,  130  Cal. 
380,  62  Pac.  613.  Conn.— Ehinelander 
v.  Sanford,  3  Day  279.  Nev— Baden- 
hoof  v.  Johnson,  11  Nev.  87.  N.  Y. 
In  re  King,  42  Hun  607.  Wis.— Ap- 
peal of  Eoyston,  53  Wis.  612,  11  N.  W. 
36. 

An  application  for  the  appointment 
of  a  guardian  should  be  made  by  peti- 
tion, even  though  the  minor  be  under 
fourteen  years  of  age.  Lewis  v.  Dut- 
ton,  8  How.  Pr.  (N.  Y.)  99. 

A  petition  only  is  required,  no  suit 
being  necessary.  Corrie's  Case,  2  Bland 
(Md.)   488. 

S3.  No  petition  need  be  filed  and  no 
summons  need  issue  to  authorize  the  ap- 
pointment of  a  guardian  by  the  county 
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person  for  whom  the  guardianship  is  prayed,34  but  it  has  been  held 
that  a  petition  defective  in  this  respect  will  not  invalidate  the  ap- 
pointment.35   It  should  name  the  person  proposed  for  appointment,36 


court.  Mahan  v.  Steele,  109  Ky.  31,  58 
S.  W.  446. 

The  court  may,  upon  its  own  motion, 
for  the  appointment  of  a  tutor  to  a 
minor,  order  the  taking  of  the  neces- 
sary steps  to  effect  that  object.  Suc- 
cession of  Marinovich,  105  La.  106,  29 
So.  500. 

34.  Me. — Young  v.  Young,  87  Me. 
44,  32  Atl.  782;  Overseers  v.  Gullifer, 
49  Me.  360,  77  Am.  Dec.  265.  Mich. 
h  re  Bassett,  68  Mich.  348,  36  N.  W. 
97.  E.  I.— Gannon  v.  Doyle,  16  B.  I. 
726,  19  Atl.  331.  Wis. — Appeal  of 
Boyston,  53  Wis.  612,  11  N.  W.  36. 

Guardian  for  Incompetent. — If  the 
statute  "authorizes  the  appointment  of 
a  guardian  where  the  incompetent,  be- 
cause of  certain  facts,  is  likely  to  bring 
himself  or  his  family  to  want  or  to 
render  himself  or  his  family  chargeable, 
a  petition  for  the  appointment  of  a 
guardian  upon  the  ground  that  the  in- 
competent is  not  capable  of  managing 
lis  estate  is  not  sufficient,  and  a  decree 
of  appointment  thereon  will  be  void. 
Providence  Co.  Sav.  Bank  v.  Hughes, 
26  E.  I.  73,  58  Atl.  254,  106  Am.  St. 
Eep.  682. 

A  petition  alleging  that  one  is  "not 
capable  of  taking  care  of  himself  and 
property,  being  now  iu  his  dotage,"  is 
not  sufficient.  Overseers  v.  Gullifer,  49 
Me.  360,  77  Am.  Dec.  265. 

Under  provisions  for  the  appoint- 
ment of  guardians  for  persons  "men- 
tally incompetent,"  unless  the  petition 
either  follows  the  words  of  the  statute, 
or  uses  language  and  states  facts  fully 
equivalent  it  cannot  give  jurisdiction. 
"This  is  a  class  of  cases  in  which  the 
citizen  is  sought  to  be  deprived  of  both 
liberty  and  property,  and  those  who 
seek  to  accomplish  such  a  result  must 
do  so  upon  statements  that,  if  true, 
leave  no  doubt  that  the  case  falls 
within  the  statute."  In  re  Storick,  64 
Mich.  685,  31  N.  W.  582. 

In  Michigan  a  statute  permits  the 
relatives  or  friends  "of  any  person, 
who  by  reason  of  extreme  old  age  or 
other  cause  is  mentally  incompetent  to 
have  the  charge"  of  his  property,  to 
apply  for  the  appointment  of  a  guard- 
>an.  Another  statute  provides  that 
when  any  person  by  excessive  drinking 
so  wastes  his  estate  as  to  expose  tim- 


self  or  his  family  to  danger  of  want 
or  the  county  to  expense  for  their  sup- 
port, the  county  superintendent  of  the 
poor  or  a  township  poor  director  or  jus- 
tice of  the  peace  may  complain  to  the 
judge  of  probate  and  have  a  guardian 
appointed.  A  petition  setting  forth  that 
"said  A.  B.  is  incompetent  to  have  the 
care,  charge  and  management  of  his 
property.  He  is  old  and  infirm"  is 
insufficient  as  it  does  not  necessarily 
allege  mental  incompetency.  An  ad- 
ditional allegation  that  he  is  so  ad. 
dieted  to  the  excessive  use  of  intox- 
icating drinks  as  to  be  liable  to  be- 
come the  victim  of  designing  persons, 
and  that  through  intoxication  and  fool- 
ish speculation  he  has  within  fifteen 
years  wasted  more  than  half  of  a  con- 
siderable estate,  would  be  proper  in  a 
petition  for  the  appointment  of  a  guard- 
ian for  a  spendthrift,  but  is  surplusage 
in  a  petition  based  on  mental  incom- 
petency. In  re  Brown,  45  Mich.  326,  7 
N.  W.  899. 

It  is  a  sufficient  averment  of  mental 
incompetency  of  a  person  whom  it  is 
sought  to  place  under  guardianship,  to 
state  in  the  petition  for  the  appoint- 
ment of  the  guardian  that  such  ap- 
pointment is  necessary  because,  by  rea- 
son of  extreme  old  age  and  other  causes 
such  person  "is  now  mentally  incom- 
petent to  have  the  charge  and  manage- 
ment of  his  property  and  has  been, 
mentally  incompetent  for  some  time 
past."  Norton  v.  Sherman,  58  Mich. 
549,   25  N.  W.  510. 

It  is  unnecessary  that  the  application 
state  the  cause  or  causes  of  the  incom- 
petent's want  of  discretion,  inasmuch 
as  want  of  discretion,  whatever  its 
cause,  if  it  is  likely  to  bring  such  per- 
son to  want  and  render  him  chargeable, 
is  a  sufficient  reason  for  appointing  a 
guardian.  Angell  v.  Probate  Court,  11 
B.  I.  187. 

35.  The  appointment  of  a  guardian 
upon  a  petition  which  neither  alleges 
that  the  person  to  be  put  under  guard- 
ianship resides  within  the  jurisdiction 
or  has  a  legal  settlement  there,  nor  al- 
leges any  legal  reason  for  the  appoint- 
ment of  a  guardian,  is  valid.  Angell  v. 
Angell,   14   E.   I.   541. 

3K  Bhinelander  V.  Sanford,  3  Day 
(Conn.)  279. 
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aver  his  consent  to  accept  the  trust,37  and  state  the  facts  justifying 
his  appointment  where  there  are  other  persons  who  would  otherwise 
be  entitled  to  the  preference.38  It  should  name  and  identify39  and 
should  be  entitled  in  the  name  of  the  one  for  whose  interest  the  ap- 
pointment is  to  be  made.40  The  value  of  the  estate  should  be  alleged 
to  enable  the  court  to  fix  the  penalty  of  the  guardian's  bond.41 

"Where  the  appointment  is  sought  for  an  insane  person  it  is  the 
better  practice  to  require  the  petitioner  to  state  fully  the  name  of  the 
person  with  whom  the  supposed  insane  or  incompetent  person  is  living, 
if  living  with  any  one,  who  are  his  relatives  if  he  have  any  living,  what 
his  estate  consists  of  and  who  has  charge  of  it.42  The  petition  should 
show  which,  if  any,  of  the  relatives  reside  in  the  county.43 

Parties.  — Any  person  competent  to  be  appointed  to  the  office  of 
guardian  may  petition  for  the  appointment,44  or  the  petition  may  be 
made  by  the  infant  himself.45  The  infant,  desiring  to  assert  his  right 
of  selection,  should  present  his  petition  to  the  court  therein  nominat- 
ing the  person  of  his  selection.48    The  parents  of  the  minor,47  or  his 


But  the  court  is  not  bound  to  appoint 
the  person  named.  Halett  v.  Patrick, 
49  Oal.  590. 

37.  Rhinelander  v.  Sanford,  3  Day 
(Conn.)    279. 

38.  If  the  father  or  mother  of  the 
infant  is  living  and  within  the  juris- 
diction of  the  court,  the  petition  to  ap- 
point another  as  guardian  must  allege 
facts  which  justify  the  appointment  of 
another  than  a  parent.  In  re  Ledwith, 
2  McCarty,  Civ.  Proc.  (N.  Y.)  331; 
Appeal  of  Senseman,  21  Pa.  331. 

39.  Misnomer  of  Ward. — When  in 
the  petition  there  is  a  misnomer,  but 
a  correct  description  of  the  minor,  the 
record  cannot  be  regarded  as  a  nullity. 
The  identity  of  the  person  is  fixed  and 
the  misnomer  can  be  corrected  by 
amendment.  Pote's  Appeal,  106  Pa 
574,   51   Am.  Eep.   540. 

Where  the  first  name  of  the  ward 
is  erroneously  stated  but  the  notice  is 
given  to  the  right  person  and  there  is 
no  mistake  as  to  identity  in  any  stage 
of  the  proceedings,  the  misnomer  will 
not  constitute  a  fatal  error.  Conkey 
v.  Kingman,  24  Pick.   (Mass.)   115. 

40.  Spears  v.  Snell,  74  N.  C.  210. 

41.  Johnson  v.  Borden,  4  Dem.  Sur. 
(N  Y.)   36. 

42.  Appeal  of  Royston,  53  Wis.  612, 
11  N.  W.  36,  the  reason  given  for  this 
suggestion  by  the  court  being  that  the 
"court  may  act  with  a  full  knowledge 
of  those  interested  in  his  welfare  and 
estate,  and  may  cause  notice  to  be 
given  to  them  of  the  application. ' '  The 
court  was  also  inclined  to  think  that 
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the  county  court  should  not  proceed  to 
the  appointment  of  such  a  guardian 
where  there  are  relatives  of  the  person 
affected,  with  whom  he  resides  or  who 
have  the  care  of  him,  on  the  applica- 
tion of  a  friend,  unless  the  petition 
states  some  good  reason  why  the  ap- 
plication is  not  made  by  such  relatives. 
The  petition  should  show  who,  if  any, 
the  persons  are  who  will  be  affected  by 
the  action  sought  to  be  taken,  and 
this  will  include  the  presumptive  heirs 
at  law.  In  re  Myers,  73  Mich.  401,  41 
N.  W.  334;  In  re  Bassett,  68  Mich.  348, 
36  N.  W.  97. 

43.  Matter  of  Feely,  4  Eedf.  Sur. 
(N.  Y.)  306. 

44.  In  re  Allen's  Estate,  162  CaL 
625,  124  Pac.  237.  Compare  Halett  ». 
Patrick,  49  Cal.  590,  as  to  necessity  of 
appointing  the  petitioner. 

45.  The  appointment  will  not  be  ren- 
dered invalid  by  reason  of  the  fact 
that  the  petition  is  signed  in  the  name 
of  an  infant  six  years  of  age.  Seward 
v.  Didier,  16  Neb.  58,  20  N.  W.  12. 

46.  Petition  by  Ward.— The  rules  of 
the  supreme  court  of  New  York  con- 
template a  petition  upon  the  part  of 
the  ward  who  has  arrived  at  the  age 
of  fourteen  years  and  who  desires  to 
nominate  his  guardian.  In  re  White,  40 
App.  Div.  165,  57  N.  Y.  Supp.  862,  af- 
firmed, 160  N.  Y.  685,  55  N.  E.  1101. 

47.'  Bowles  v.  Dixon,  32  Ark.  92;  Ex 
parte  Beeknell,  119  Cal.  496,  51  Pac. 
692.     See  infra,  II,  D,  1. 

The  putative  father  of  a  bastard 
child  is  a  proper  party  to  a  petition 
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next  of  kin,48  in  fact  any  person  legally  concerned,49  should  be  allowed 
to  appear  and  make  themselves  parties  to  the  proceedings.60 

Verification.  —  The  petition  should  be  verified,51  but  where  no  par- 
ticular form  is  prescribed  by  the  statute,  it  is  sufficient  if  the  petition 
is  dated,  signed,  sworn  to  and  certified  in  a  manner  similar  to  the 
case  of  sworn  bills  and  answers  in  chancery.62 

Amendments  have  been  permitted  to  correct  defects  in  the  applica- 
tion.53 

D.  Notice.  —  1.  Necessity  for  Notice.  —  The  court  should  direct 
the  requisite  notices  of  the  hearing  of  the  application  to  be  given.64 

Notice  to  the  next  of  kin  may  be  required  by  the  statutes  as  well  as 
to  persons  having  the  infant  in  custody.65  And  it  has  been  held  that 
although  the  statute  does  not  require  notice  of  the  application,  never- 


for  the  appointment  of  a  guardian  for 
such  child.  Appeal  of  Pote,  106  Pa. 
574,  51  Am.  Eep.  540.  But  see  Appeal 
of  Gibson,  154  Mass.  378,  28  N.  E. 
296. 

48.  Succession  of  Winn,  3  Bob.  (La.) 
303.  See  also  Taff  v.  Hosmer,  14  Mich. 
249.  But  see  Cozene  v.  Horn,  1  Bradf. 
Sur.  (N.  Y.)   143. 

49.  Taff  v.  Hosmer,  14  Mich.  249. 

50.  Where  a  will  appoints  a  testa- 
mentary guardian  for  a  minor  child  of 
the  testator,  any  one  may  oppose  the 
will  who  would  be  entitled  to  be  heard 
in  opposition  to  an  ordinary  applica- 
tion for  letters  of  guardianship,  be- 
cause the  question  of  guardianship  can- 
not be  separated  from  the  rest  of  the 
instrument.  Taff  v.  Hosmer,  14  Mich. 
249. 

51.  State  ex  rel.  Hoffman  v.  Day,  57 
Wis.  655,  16  N.  W.  34;  Appeal  of 
Boyston,  53  Wis.  612,  11  N.  W.  36. 

Verification  held  to  be  unnecessary. 
Sprigg  v.  Stump,  8  Fed.  207. 

52.  State  v.  Day,  57  Wis.  655,  16 
N.  W.  34. 

53.  Lord  v.  Walker,  61  N.  H.  261. 
Misnomer  of  Infant. — Pote's  Appeal, 

106  Pa.. 574,  51  Am.  Eep.  540. 

54.  Cal. — In  re  Chin  Mee  Ho,  140 
Cal.  263,  73  Pac.  1002.  Mich.— Dever- 
eanxv.  Janes,  141  Mich.  265,  104  N.  W. 
579,  113  Am.  St.  Eep.  523;  North  v. 
Joslin,  59  Mich.  624,  26  N.  W.  810. 
"•  Y. — Underhill  v.  Dennis,  9  Paige 
202;  Morehouse  v.  Cooke,  Hopk.  Ch. 
226;  Matter  of  Feely,  4  Eedf.  Sur.. 
306.  ' 

No  Notice  Required. — But  see  the  fol- 
lowing cases  holding  that  no  notice  is 
required:  Ky.— Mahan  v.  Steele,  109 
Ky.  31,  58  S.  W.  446.  Mass.— Gibson 's 
APpeal,  154  Mass.  378,  28  N.  E.  296. 


Mich. — Kelley  v.  Edwards,  38  Mich. 
210.  N.  H.— Hanley  v.  Eussell,  63  N. 
H.  614;  Waldron  v.  Woodman,  58  N.  H. 
15.  Vt.— Farrar  v.  Olmstead,  24  Vt. 
123. 

In  Appeal  of  Gibson,  154  Mass.  378, 
28  N.  E.  296,  it  was  held  that  although 
notice  may  be  ordered  by  the  probate 
court,  if  deemed  advisable  in  any  ease 
where  the  infant  is  under  fourteen,  no- 
tice is  not  essential  to  the  validity  of 
the  appointment  of  a  guardian. 

55.  Notice  to  relatives  residing  in 
the  county  is  required.  Badenhoof  v. 
Johnson,  11  Nev.  87;  In  re  Winkle- 
man's  Guardianship,  9  Nev.  303;  In  re 
Eickard,  15  Abb.  Pr.  (N.  Y.)  6;  Mat- 
ter of  Feely,  4  Eedf.  Sur.  (N.  Y.) 
306. 

The  notice  contemplated  of  an  ap- 
plication for  the  appointment  of  a 
guardian  is  notice,  not  to  the  minor, 
but  to  other  persons  interested,  such  as 
the  natural  guardian,  and  such  of  the 
next  of  kin  to  such  an  extent  as  to 
the  court  appointing  shall  seem  requisite 
fully  to  subserve  the  ends  of  justice. 
Kurtz  v.  West  Duluth  L.  Co.,  52  Minn 
140,  53  N.  W.  1132;  Kurtz  v.  St.  Paul 
&  D.  E.  Co.,  48  Minn.  339,  51  N.  W 
221,  31  Am.  St.  Eep.  657. 

Notice  is  required  to  be  given  to  such 
persons,  relatives  of  the  infant,  as  may 
be  deemed  reasonable,  for  the  purpose 
of  having  the  rights  of  the  infant 
properly  attended  to  upon  the  applica- 
tion. Underhill  v.  Dennis,  9  Paige  Ch. 
(N.  Y.)  202. 

The  appointment  of  a  stranger  as 
guardian  of  the  person  and  estate  of 
an  infant  without  notice  to  the  in- 
fant 's  relatives  or  other  persons  hav- 
ing its  custody  is  irregular.  In  re 
Winkleman's  Guardianship,  9  Nev.  303. 

Vol.  X 


788 


GUARDIAN  AND  WARD 


theless  upon  an  application  by  a  stranger  to  the  ward  for  his  own  ap- 
pointment, if  the  ward  have  relatives  within  the  state,  notice  of  the 
application  should  be  given  to  such  relatives.66 

Notice  to  Parent  of  Infant.  —  The  father,  or  if  he  be  dead,  the  mother 
is,  in  general,  entitled  to  notice  of  a  petition  for  the  appointment  of 
a  guardian  of  a  minor.57 


The  guardian  of  an  infant  must  be 
notified  of  proceedings  to  appoint  an- 
other guardian  in  Ms  place.  Scott's 
Estate,  10  Pa.  Dist.  213. 

In  California  "the  only  persons  to 
be  notified  are  those  having  the  care 
of  the  minor  and  such  relatives  resid- 
ing in  the  county  as  the  court  may 
deem  proper."  The  relatives  to  be 
notified  are  entirely  at  the  discretion 
of  the  judge  to  whom  the  petition  is 
presented.  In  re  Chin  Mee  Ho,  140 
Cal.  263,  73  Pac.  1002.  See  also  In  re 
Lundberg,  143  Cal.  402,  77  Pac.  156. 

"Where  the  person  applying  to  be 
appointed  guardian  is  the  nearest  rela- 
tive of  the  infant,  ot  the  nearest  rela- 
tives join  in  the  application  or  give  their 
consent  thereto,  the  surrogate  may,  in 
his  discretion,  dispense  with  directing 
notice  of  the  hearing  to  be  given  to  the 
other  relatives,  if  any,  residing  in  the 
county,  and  may  assign  the  same  day 
for  the  hearing  of  the  application  as  the 
one  on  which  it  is  presented  (People 
V.  Wilcox,  22  Barb.  178;  Underhill  v. 
Dennis,  9  Paige  207);  but  if  the  near- 
est relatives  do  not  join  in  the  applica- 
tion or  give  their  consent  thereto,  the 
surrogate  should  direct  reasonable  no- 
tice of  the  hearing  to  be  given  to  such 
and  so  many  of  them  residing  in  the 
county,  as  he  may  deem  necessary  to 
protect  the  interests  of  the  infant;  and 
so,  where  there  are  other  relatives  re- 
siding in  the  county,  related  to  the 
infant  in  the  same  degree  as  the  one 
asking  to  be  appointed  guardian,  the 
surrogate  should  also  direct  notice  of 
the  hearing  to  be  given  to  such  of  them 
as  he  may  deem  proper."  Matter  of 
Feely,  4  Redf.  Sur.  (N.  Y.)   306. 

In  State  v.  Bazille,  81  Minn.  370,  84 
N.  W.  120,  it  is  said:  "The  natural 
solicitude  of  relatives  would  seem  to 
demand  that  an  opportunity  be  given, 
by  reasonable  notice,  for  all  such 
parties  to  be  present,  and  take  part 
in  the  hearing.  But  the  statute  is  silent 
upon  the  subject,  and  therefore  no 
notice  is  required.  Such  appointment 
may  be  summary,  or  upon  such  notice 
as  the  court  deems  it  proper  to  give." 
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56.  Morehouse  v.  Cooke,  Hopk.  Ch. 

(N.  Y.)  226. 

57.  Ark. — Bowles  v.  Dixon,  32  Ark. 
92.  Ind.— Board  of  Children's  Guard- 
ians v.  Shutter,  139  Ind.  268,  34  N.  E. 
665,  31  L.  B.  A.  740;  Dalton  v.  State, 
6  Blackf.  357.  Kan. — Higginbotham  v. 
Thomas,  9  Kan.  328.  Me.— Peacock  v. 
Peacock,  61  Me.  211.  Md.— Redman  v. 
Chance,  32  Md.  42.  Minn. — Kurtz  v.  West 
Duluth  Land  Co.,  52  Minn.  140,  53  N.  W. 
1132;  Kurtz  v.  St.  Paul  &  D.  B.  Co.,  48 
Minn.  339,  51  N.  W.  221,  31  Am.  St. 
Eep.  657.  Neb. — Clarke  v.  Lyon,  82 
Neb.  625,  118  N.  W.  472,  20  L.  E.  A. 
(N.  S.)  171.  N.  J.— Weldon  v.  Keen, 
37  N.  J.  Eq.  251.  N.  Y.— In  re  Jacquet, 
40  Mise.  575,  82  N.  Y.  Supp.  986;  Mat- 
ter of  Feely,  4  Redf.  Sur.  306  (holding 
it  to  be  within  the  discretion  of  the 
court  as  to  which  relatives  are  to  he 
served).  Ohio. — State  v.  Madden,  12 
Ohio  Dec.  83.  Pa. — Corwin's  Appeal, 
126  Pa.  326,  19  Atl.  38.  Wis.— Ramsay 
v.  Ramsay,  20  Wis.  507. 

The  father,  as  the  natural  guardian 
of  the  person  of  his  minor  child,  can 
be  divested  of  his  natural  right  only 
by  an  appropriate  proceeding  for  his 
removal  after  due  notice  to  the  father. 
Jordan  v.  Smith,  5  Ga.  App.  559,  63 
S.  E.  595.  Notwithstanding  the  father 
of  a  minor  child  will  not  be  appointed 
guardian  of  the  estate  of  his  minor 
child,  he  is  nevertheless  entitled  to  no- 
tice of  an  application  for  the  guardian- 
ship.    Appeal  of  Senseman,  21  Pa.  331. 

Mother  Entitled  to  Notice.— Where 
under  the  statute  the  mother  and  the 
father  of  a  minor  child  are  both  equally 
vested  with  the  right  to  the  custody 
of  their  child,  the  mother  is  entitled 
to  notice  of  the  father's  petition  for 
letters  of  guardianship  of  the  person 
of  such  child.  Notice  to  the  mother 
is  a  necessary  condition  to  the  acquir- 
ing of  jurisdiction  by  the  surrogate's 
court.  In  re  Drowne's  Estate,  56  Misc. 
417,  107  N.  Y.  Supp.  1029.  If  an  uncle 
of  a  child,  whose  father  is  deceased, 
should  be  appointed  without  notice  to 
the  mother  of  the  child,  the  mother, 
if    fit,   may   have   the   letters  to   the 
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Notice  to  Minor.  —  Notice  is  generally  required  to  be  given  to  the 
minor  when  he  is  over,58  but  not  when  he  is  under,59  the  age  of  four- 
teen years  or  otherwise  qualified  to  choose  his  own  guardian  in  order 
that  he  may  be  accorded  the  opportunity  of  selection.  Where  notice 
is  not  required  by  the  statute,  notice  is  not  necessary  and  the  appoint- 
ment may  be  made  summarily.80 

Guardianship  for  Lunatic  or  Spendthrift.  —  And  where  a  guardianship 
is  requested  for  an  alleged  lunatic  or  for  one  who  is  wasting  his  estate 
and  exposing  himself  to  want  and  the  public  to  expense,  he  should 


uncle  revoked.|  And  the  fact  that  the 
mother  has  no  means  with  which  to 
support  the  child  will  not  alter  the 
case.  Ramsay  v.  Ramsay,  20  Wis. 
507. 

The  father  of  a  bastard  child  not 
being  regarded  as  the  ' '  parent ' '  of  the 
child  under  the  statutes,  is  not  entitled 
to  notice  of  the  appointment  of  a  guard- 
ian, the  written  consent  of  the  guardian 
being  held  sufficient.  Appeal  of  Gib- 
son, 154  Mass.  378,  28  N.  E.  296.  But 
see  Appeal  of  Pote,  106  Pa.  574,  51 
Am.  Rep.  540. 

Parents  Not  Bound  if  Not  Parties. 
The  parent  cannot  be  deprived  of  his 
natural  right  of  guardianship  of  the 
person  of  his-  child  except  by  a  pro- 
ceeding to  which  he  is  a  party  and  in 
which  it  is  shown  that  the  parent  is 
unable  or  unwilling  to  perform  his 
parental  duties.  The  infant  may  be 
relieved  by  habeas  corpus  from  a  cus- 
tody in  violation  of  this  rule.  Ex  parte 
Becknell,  119  Cal.  496,  51  Pae.  692. 
The  father,  who  by  statute  and  common 
law  (unless  unfit  or  incompetent),  is 
the  natural  guardian,  and  entitled  to 
the  custody,  care,  and  education  of  his 
minor  children,  is  not  bound  by  pro- 
ceeding in  the  probate  court,  to  which 
he  is  not  a  party,  appointing  a  guard- 
ian for  his  child.  Bowles  v.  Dixon,  32 
Ark.  92. 

In  In  re  Lundberg,  143  Cal.  402,  77 
Pac.  156,  the  failure  to  give  notice  to 
the  surviving  parent  was  held  to  be 
immaterial  where  such  parent's  resi- 
dence was  unknown  and  she  had  for 
two  years  abandoned  the  child  to  the 
custody  of  a  third  person.  The  court 
in  its  opinion,  however,  said:  "Un- 
doubtedly, a  parent  should  be  notified, 
where  possible,  of  proceedings  the  effect 
of  which  may  be  to  terminate  his 
parental  authority,  and  undoubtedly 
where  such  notice  is  not  required  to 
°e  given,  a  parent  would  be  entitled, 
upon    seasonable    application,    to    be 


heard  upon  the  question  as  .to  whether 
the  appointment  of  another  as  the 
guardian  of  his  child,  without  his 
knowledge,  should  not  be  set  aside, 
that  he  might  be  heard  upon  the  ques- 
tion of  the  necessity  of  appointing 
such  other  as  guardian.  (See  In  re 
Van  Loan,  142  Cal.  423.)" 

58.  Where  the  statute  provides  that 
a  minor  over  the  age  of  fourteen  years 
shall  have  the  right  to  choose  his  guard- 
ian, the  court  is  without  authority  to 
appoint  without  notice  to  such  minor. 
Though  the  petition  for  the  appoint- 
ment alleges  that  the  minor  is  under 
fourteen,  the  court  will  have  no  juris- 
diction to  appoint  a  guardian  if  the 
minor  in  fact  be  not  under  fourteen. 
Palmer  v.  Oakley,  2  Dougl.  (Mich.)  433, 
47   Am.  Dec.   41. 

Notice  to  Minor  Not  Required. — State 
v.  Madden,  12  Ohio  Dec.  83. 

59.  Ind. — Board  of  Children's  Guard- 
ians v.  Shutter,  139  Ind.  268,  34  N.  E. 
665,  31  L.  R.  A.  740.  Me. — Peacock 
v.  Peacock,  61  Me.  211.  Mass. — Appeal 
of  Gibson,  154  Mass.  378,  28  N.  B. 
296. 

See  also  cases  supra,  this  section,  un- 
der catchline,  "Notice  to  Parent  of 
Infant." 

60.  Ky. — Mahan  v.  Steele,  109  Ky. 
31,  58  S.  W.  446.  Mass.— Appeal  of 
Gibson,  154  Mass.  378,  28  N.  B.  296. 
Minn.— State  v.  Bazille,  81  Minn.  370, 
84  N.  W.  120.  N.  H. — Hanley  v.  Rus- 
sell, 63  N.  H.  614;  Waldron  v.  Wood- 
man, 58  N.  H.  15. 

In  Vermont,  when  a  minor  has  no 
parent  living  who  is  authorized  to  act 
as  his  guardian,  on  application  of  such 
minor  or  of  any  relative  or  friend,  the 
probate  court  may  appoint  some  suit- 
able person,  and  under  this  provision 
of  the  statute,  whenever  the  appoint- 
ment of  a  guardian  is  made  by  the 
probate  court,  notice  is  not  required  to 
be  given  to  any  one.  Farrar  v.  Olm- 
stead,  24  Vt.  123. 
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have  notice  of  the  proceedings,61  or  the  court  should  designate  by  order 
a  guardian  ad  litem  to  receive  notice  for  him.62  The  notice  should  also 
be  served  upon  any  person  who  will  be  affected  by  the  action  sought 
to  be  taken.63 


61.  U.  S.— Martin  v.  White,  146  Fed. 
461,  76  C.  C.  A.  671;  Smith  v.  Bur- 
lingame,  4  Mason  121,  22  Fed.  Cas.  No. 
13,017.  Ala.— Moody  v.  Bibb,  50  Ala. 
245;  McCurry  v.  Hooper,  12  Ala.  823, 
46  Am.  Dee.  280.  Ark. — Arrington  v. 
Arrington,  32  Ark.  674.  Conn. — Hutch- 
ins  v.  Johnson,  12  Conn.  376,  30  Am. 
Dee.  622.  Ga. — Morton  tv.  Sims,  64  Ga 
298.  Ky. — Stewart  v.  Taylor,  111  Ky. 
247,  63  S.  W.  783;  Arnett's  Committee 
v.  Owens,  23  Ky.  L.  Eep.  1409,  65  S.  W. 
151.  Me.— Coolidge  v.  Allen,  82  Me.  23, 
19  Atl.  89;  Holman  v.  Holman,  80  Me. 
139,  13  Atl.  576.  Mass.— Conkey  v. 
Kingman,  24  Pick.  115;  Hathaway  v. 
Clark,  5  Pick.  490;  Wait  v.  Maxwell,  5 
Pick.  217,  16  Am.  Dec.  391;  Chase  v. 
Hathaway,  14  Mass.  222.  Mich. — Og- 
den  v.  Moore,  95  Mich.  290,  54  N.  W 
899;  North  v.  Joslin,  59  Mich.  624,  26 
N.  W.  810.  Vt.— Shumway  v.  Shum- 
way,  2  Vt.  339.  W.  Va. — Evans  v. 
Johnson,  39  "W.  Va.  299,  19  S.  E.  623, 
45  Am.  St.  Bep.  912,  23  L.  B.  A.  737; 
Lance  v.  McCoy,  34  W.  Va.  416,  12  S.  E. 
728. 

"A  requirement  so  salutary  should 
be  rigidly  enforced  and  until  such  no- 
tice is  given,  the  court  has  no  more 
right  to  make  the  appointment,  no 
more  jurisdiction  in  the  case,  than  any 
other  tribunal."  Hutchins  v.  Johnson, 
12  Conn.  376,  30  Am.  Dee.  622. 

In  Hamilton  v.  Court  of  Probate,  9 
E.  I.  204,  the  court  held  that  the  in- 
tended ward,  being  a  person  of  full 
age,  is  the  only  person  entitled  to 
notice,  his  wife  or  children  not  being 
interested  parties.  See  also  Gannon  v. 
Doyle,  16  B.  I.  726,  19  Atl.  331. 

An  appointment  of  a  guardian  for  an 
insane  person  whose  former  guardian 
has  died  cannot  be  made  without  no- 
tice to  the  ward.  Allis  •».  Morton,  4 
Gray    (Mass.)    63. 

In  Evans  v.  Johnson,  39  W.  Va.  299, 
19  S.  E.  623,  45  Am.  St.  Bep.  912,  23 
L.  B.  A.  737,  the  court  elaborately  dis- 
cussed the  question  as  to  the  necessity 
of  giving  notice  to  the  alleged  insane 
person,  and  cited  numerous  authorities. 
In  answering  the  suggestion  made  that 
the  notice  to  an  insane  man  will  do 
him  no  good,  the  court  said:  "The  re- 
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ply  is  that  his  insanity  is  the  very  ques- 
tion to  be  tried,  and  he  the  only  party 
interested  in  the  issue.  In  many  cases, 
if  notice  be  given  him,  he  will  he 
prompt  to  attend,  and  in  person  be  the 
unanswerable  witness  of  his  sanity." 
The  court  further  said:  "Even  though 
the  statute  be  silent  regarding  notice, 
.  .  .  yet  the  common  law  steps  in  and 
requires  it.  ...  A  statute  will  not 
be  construed  to  authorize  proceedings 
affecting  a  man's  person  or  property 
without  notice.  It  does  not  dispense 
with  notice.  ...  If  the  case  were  one 
of  mere  error  or  irregularity,  it  might 
be  said  that  the  order  was  good  against 
collateral  attack,  and  must  be  reversed 
by  a  direct  proceeding;  but  the  ques- 
tion is  one  of  jurisdiction — a  want  of 
authority  to  make  the  order  for  want 
of  jurisdiction  over  the  person  to  ba 
affected." 

Effect  of  Failure  To  Give  Notice. 
See  infra,  II,  D,  5. 

The  object  of  notices  in  proceedings 
of  this  character  is  that  there  may  be 
due  warning  to  make  objection  for 
legal  cause  to  the  commission  or  any 
of  the  commissioners,  as  well  as  to  pre- 
pare for  adducing  evidence  on  the 
main  question.  Morton  v.  Sims,  64  Ga. 
298. 

62.  Morton  v.  Sims,  64  Ga.  298, 
where  the  application  was  made  by  the 
near  relatives  of  the  alleged  lunatic. 

63.  North  v.  Joslin,  59  Mich.  624, 
26  N.  W.  810. 

Notice  to  Eelatives  of  Incompetent 
See  Appeal  of  Boyston,  53  Wis.  612,  11 
N.  W.  36.  But  see  Gannon  v.  Doyle, 
16  B.  I.  726,  19  Atl.  331;  Hamilton  v. 
Court  of  Probate,  9  E.  I.  204. 

Notice  to  the  three  nearest  adult 
relatives.  Morton  v.  Sims,  64  Ga.  298; 
In  re  Myers,  73  Mich.  401,  41  N.  W. 
334  (holding  also  that  this  will  require 
notice  to  the  presumptive  heirs  at  law). 

The  brother  of  an  alleged  incom- 
petent person  who  is  also  the  mort- 
gagee in  a  mortgage  executed  for  his 
use  and  benefit  is  entitled  to  notice 
of  proceedings  looking  towards  the  ap- 
pointment of  a  guardian  for  such 
brother,   instituted   on  the  petition  of 
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Notice  to  Petitioner.  —  The  petitioner  is  not  entitled  to  notice  of  his 
own  petition.6* 

Notice  of  Steps  Subsequent  to  Application.  —  Where  the  proper  person 
has  received  notice  of  proceedings  to  appoint  he  is  bound  to  take 
notice  of  every  subsequent  step  until  a  guardian  is  appointed  and 
qualified,  or  the  application  otherwise  definitely  disposed  of.65 

2.  Waiver  of  Notice.  —  The  appearance  of  all  persons  who  are 
entitled  to  notice,66  or  the  consent  in  writing  of  all  such  persons,67 
filed  in  the  proceeding,  is  a  waiver  of  the  giving  of  the  statutory 
notice.  Presence  at  the  hearing  of  the  petition  for  the  appointment 
is,  likewise,  a  waiver  of  formal  notice.68  The  subsequent  appearance 
of  a  party,  entitled  to  notice  of  the  application  to  vacate  the  appoint- 
ment, may  be  a  waiver  of  notice  to  such  party  in  the  first  instance.69 


his  wife.    Partello  v.  Holton,  79  Mich. 
372,  44  N.  W.  619. 

In  proceedings  in  the  probate  court 
for  the  appointment  of  a  guardian  for 
1  non-resident  incompetent  who  has 
property  in  this  state,  the  executrix,  as 
such,  of  the  estate  embracing  such 
property,  is  not  a  party  in  interest  en- 
titled to  notice  of  such  appointment. 
Edgerly*.  Alexander,  82  Minn.  96,  84 
K  W.  653. 

Non.Resident  Heirs. — But  the  object 
of  notice  to  the  heirs  of  an  alleged 
incompetent  person  of  an  application 
for  the  appointment  of  a  guardian  is 
principally  to  protect  such  person  in 
his  rights;  and  while  such  heirs  ought 
to  have  notice,  because  of  their  pre- 
sumptive interest  in  the  estate  of  the 
alleged  incompetent,  such  notice  to 
non-resident  heirs  is  not  absolutely 
necessary  to  the  jurisdiction  of  the 
court,  where  a  majority  of  those  inter- 
ested are  residents  of  the  state,  and 
are  duly  notified  of  the  proceedings. 
Monger  v.  Judge  of  Probate,  86  Mich. 
363,  49  N.  W.  47. 

A  master  is  not  entitled  to  notice 
of  an  application  for  the  appointment 
of  a  guardian  of  his  apprentice.  Wright 
«.  Delano,  62  N.  H.  252. 

64.  If  the  applicant  for  appointment 
M  guardian  of  the  estate  of  the  minor 
has  custody  of  the  person  of  the  minor 
no  notice  is  required  to  be  given  to 
him.  Asher  v.  Yorba,  125  Cal.  513,  58 
Pae.  137;  Burroughs  v.  Be  Couts,  70 
Cal.  361,  11  Pac.  734;  Pratt  v.  Court 
of  Probate  of  Pawtucket,  22  E.  I.  596, 
'8  Atl.  493.  So  also  in  the  application 
for  the  appointment  of  a  guardian  for 
a  non  compos  mentis  "it  would  be  ab- 


surd for  the  petitioners  to  give  notice 
to  themselves  of  their  own  applica- 
tion."    Morton  v.  Sims,  64  Ga.  298. 

65.  See  Davison  v.  Johonnot,  7  Mete. 
(Mass.)   388,  41  Am.  Dec.  444. 

In  Halett  v.  Patrick,  49  Cal.  590,  the 
order  appointing  the  guardian  recited 
the  fact  that  he  was  appointed  because 
one  previously  appointed  had  failed  to 
give  the  requisite  bond.  His  appoint- 
ment was  held  not  to  be  a  step  in  a 
new  and  original  proceeding  commenced 
by  him  but  in  the  former  proceeding 
commenced  for  the  appointment  of  the 
one  first  named,  and  hence  that  no  no- 
tice need  be  given  relative  to  the  sec- 
ond appointment. 

It  is  within  the  discretion  of  the 
judge  of  probate  whether  or  not  to 
order  further  notice  of  other  stages  of 
the  proceeding;  and1  it  is  no  ground  for 
vacating  the  decree  appointing  a  guard- 
ian, that  it  was  entered,  without  fur- 
ther notice  to  the  ward,  nine  months 
after  the  time  named  in  the  notice 
given.  Brigham  v.  Boston  &  A.  B.  Co., 
102  Mass.  14. 

66.  Smith  v.  Biscailuz,  83  Cal.  344, 
21  Pac.  15,  23  Pac.  314. 

67.  Smith  v.  Biscailuz,  83  Cal.  344, 
21  Pac.  15,  23  Pac.  314. 

The  judgment  of  the  probate  court 
may  not  be  aided  by  a  waiver  of  no- 
tice by  the  parent  embodied  in  a  con- 
versation prior  to  the  appointment,  be- 
tween such  parent  and  the  person  ap- 
pointed. Wortham  v.  John,  22  Okla. 
562,  98  Pac.  347. 

68.  Luppie  v.  Winans,  37  N.  J.  Eq. 
245. 

69.  Phillips'  Estate,  16  Pa.  Super. 
330. 
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But  an  incompetent  cannot  waive  the  service  of  the  required  notice.70 

3.  Discretion  of  Court.  —  Any  discretion  vested  in  the  court  with 
respect  to  the  persons,  entitled  to  notice  of  such  a  proceeding  is  not 
an  arbitrary  discretion,  but  rather  a  legal  one,71  and  will  not  authorize 
the  court  to  dispense  with  all  notice,72  but  the  power  is  given  to  dis- 
pense with  further  or  additional  notice.73  Where,  however,  discretion 
has  been  conferred  upon  the  court  it  will  be  presumed  that  the  statute 
has  been  complied  with.74  The  length75  and  the  manner  of  giving  the 
notice  is  sometimes  within  the  discretion  of  the  court,76  as  is  also  the 
question  which  relatives  are  to  be  notified.77  But  it  has  been  held  that 
the  act  of  issuing  a  citation  to  a  person,  upon  petition  to  have  him 
declared  incompetent,  is  a  mere  formal  order  and  not  an  exercise  of 
judicial  discretion.78 

4.  Form  and  Requisites.  —  The  notice  to  the  parents  of  the  minor 
should  be  by  summons  in  some  states  if  the  parent  be  within  the  juris- 
diction of  the  court  in  which  the  application  is  made,  and  by  publica- 
tion if  beyond  its  jurisdiction.79  Where  the  court  is  invested  with  a 
discretion  as  to  the  manner  in  which  notice  shall  be  given,  notice  by 
personal  service,  whether  to  the  infant,  his  parents  or  other  relatives, 
is  not  generally  required  and  may  be  given  by  publication  or  posting,80 
though  it  has  been  held  that  public  notice  is  not  sufficient  unless  actual- 
ly received  by  the  parent."1  When  the  statute  requires  notice  of  an 
application  for  the  appointment  of  a  guardian  of  a  person  alleged  to 
be  insane  to  be  given  to  such  person,  it  is  held  that  the  statute  con- 
templates the  personal  service  of  such  notice  upon  the  person  for 


70.  North  v.  Joslin,  59  Mich.  624,  26 
N.  W.  810. 

71.  White  v.  Pomeroy,  7  Barb.  (N. 
Y.)    640. 

Under  a  requirement  that  notice  shall 
be  given  to  all  persons  interested  as  the 
judge  of  probate  shall  order,  it  is  suffi- 
cient if  notice  be  given  to  the  mother 
of  the  minor  with  whom  the  minor  is 
living,  and  to  his  near  kin.  Kurtz  v. 
"West  Duluth  Land  Co.,  52  Minn.  140,  53 
N.  "W".  1132. 

72.  White  v.  Pomeroy,  7  Barb.  (N. 
Y.)    640. 

73.  Young  v.  Young,  87  Me.  44,  32 
Atl.  782;  BTigham  v.  Boston  &  A.  K. 
Co.,  102  Mass.  14. 

74.  People  v.  Wilcox,  22  Barb.  (N. 
Y.)    178. 

75.  In  re  Chin  Mee  Ho,  140  Cal. 
263,  73  Pac.  1002;  Gronfier  v.  Puymirol, 
19  Cal.  629. 

76.  Kelley  v.  Morrell,  29  Fed.  736; 
In  re  Lundberg,  143  Cal.  402,  77  Pac. 
156. 

77.  See  supra,  II,  D,  1. 

78.  In  re  Estate  of  Leonard,  95 
Mich.  295,  54  N.  W.  ld82. 
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79.  Eedman  v.  Chance,  32  Md.  42. 

80.  Angell  v.  Angell,  14  E.  I.  541. 
The  kind  of  notice  to  be  given  to  a 

minor  non-resident  of  the  state  of  the 
appointment  of  a  guardian  for  him  is 
left  to  the  discretion  of  the  probate 
judge,  subject  to  review  on  appeal. 
Gronfier  v.  Puymirol,  19  Cal.  629. 

Upon  an  application  for  the  appoint- 
ment of  a  guardian  of  the  estate  of  an 
infant,  notice  by  personal  service  upon 
the  relatives  of  the  ward  within  the 
county  is  not  required,  and  notice  by 
posting  in  three  public  places  may  he 
sufficient.  Asher  v.  Yorba,  125  Cal. 
513,  58  Pac.  137.  See  also  Burroughs 
v.  De  Couts,  70  Cal.  361,  373,  11  Pac. 
734. 

81.  Where  the  statute  requires  that 
the  non-resident  parent  of  an  infant 
shall  be  given  such  notice  as  the  pro- 
bate court  shall  order  of  a  petition 
for  appointment  as  guardian  of  such 
infant,  notice  must  be  given  to  the 
parent  as  such,  and  a  public  notice,  un- 
less actually  received  by  the  parent, 
is  not  sufficient.  Denslow  1).  Gunn,  67 
Conn.  361,  35  Atl.  264. 


GUARDIAN  AND  WARD 


793 


whom  the  guardian  is  sought.82  Pursuant  to  the  discretionary  power 
of  the  court,  a  notice  purporting  to  have  been  issued  from  the  ap- 
pointing court,  signed  by  the  clerk  and  under  the  seal  of  the  court 
has  been  held  sufficient.83  The  notice  should  be  a  written  one,81  but 
in  the  absence  of  statute  no  particular  form  is  required.86 

5.  Effect  of  Failure  or  of  Unauthorized  Notice.  —  "When  notice  is 
required  by  the  statute  to  be  given  of  an  application  for  the  appoint- 
ment of  a  guardian,  notice  is  mandatory  and  jurisdictional  and  the 
failure  to  give  notice  to  the  person  or  persons  so  entitled  to  notice 
will  in  most  states  render  the  proceedings  void,88  though  in  some  juris- 


82.  Martin  v.  White,  146  Fed.  461, 
76  C.  C.  A.  671;  North  v.  Joslin,  59 
Mich.  624,  26  N.  W.   810. 

In  Sears  v.  Terry,  26  Conn.  273,  the 
court  decided  the  notice  may  be  served 
personally  or  left  at  the  place  of  the 
intended  ward's  actual  abode,  a  mere 
doinicil  in  the  district  being  insuffi- 
cient. 

83.  Matson  v.  Swenson,  5  S.  D.  191, 

58  N.  W.  570. 

84.  North  v.  Joslin,  59  Mich.  624, 
26  N.  W.  810. 

The  reading  of  the  order  of  court  to 
the  party  entitled  to  a  notice  in  writ- 
ing is  not  a  notice  in  writing  as  re- 
quired by  the  statute.  Hart  v.  Gray,  3 
Sumn.  339,  11  Fed.  Cas.  No.  6,152. 

85.  In  Oster  v.  Meyer,  23  Ky.  L. 
Eep.  2455,  67  S.  W.  851,  it  was  in- 
sisted that  the  notice  to  defendant,  the 
person  of  unsound  mind,  of  the  time 
and  place  of  holding  the  inquest  was 
insufficient,  as  it  did  not  run  in  the 
name  of  the  commonwealth,  but  it 
was  held,  that  the  notice  was  suffi- 
cient as  the  statute  does  not  prescribe 
the  character  of  the  notice. 

In  Rhode  Island  "the  statute  does 
not  require  a  recital  of  the  application 
or  of  its  substance,  but  only  that  the 
citation  shall  give  notice  of  the  subject- 
matter  of  the  proceeding."  Angell  v. 
Probate  Court,  11  E.  I.  187. 

86.  V.  S.— Martin  v.  White,  146  Fed. 
461,  76  C.  C.  A.  671;  Smith  v.  Bur- 
lingame,  4  Mason  121,  22  Fed.  Cas.  No. 
13,017;  Seaverns  v.  Gerke,  3  Sawy.  353, 
21  Fed.  Cas.  No.  12,595;  Hart  v.  Gray, 
3  Sumn.  339,  11  Fed.  Cas.  No.  6,152. 
Ala.— MeCurry  v.  Hooper,  12  Ala.  823, 
46  Am.  Dec.  280.  Cal. — In  re  Eikeren- 
kotter's  Estate,  126  Cal.  54,  58  Pac. 
370.  Mass.— Hathaway  v.  Clark,  5  Pick. 
490;  .Wait  v.  Maxwell,  5  Pick.  217,  16 
Am.  Dec.  391.     Mich.— North  v.  Joslin, 

59  Mich.  624,  26   N.   W.   810.     Minn. 


Davis  v.  Hudson,  29  Minn.  27,  11  N.  W. 
136.  Vt. — Shumway  v.  Shumway,  2  Vt. 
339.  W.  Va. — Evans  v.  Johnson,  39  W. 
Va.  299,  19  S.  E.  623,  45  Am.  St.  Eep. 
912,  23  L.  E.  A.  737. 

If  a  guardian  is  appointed  for  a 
minor  over  fourteen  years  of  age  with- 
out first  citing  him  and  giving  him  the 
opportunity  to  choose  his  own  guard- 
ian, in  violation  of  the  statute  in  that 
regard,  on  a  petition  averring  the 
minor  to  be  under  fourteen,  the  appoint- 
ment may  be  collaterally  attacked. 
Palmer  v.  Oakley,  2  Dougl.  (Mich.)  433, 
47  Am.  Dec.  41. 

Where  the  appointment  of  a  guard- 
ian is  void  by  reason  of  its  having  been 
made  without  first  acquiring  jurisdic- 
tion by  giving  the  required  notice,  all 
subsequent  proceedings,  including  a  sale 
of  lands,  are  void.  Seaverns  v.  Gerke, 
3  Sawy.  353,  21  Fed.  Cas.  No.  12,595. 

One  of  the  leading  cases  on  this  point 
is  Hathaway  v.  Clark,  5  Pick.  (Mass.) 
490,  where  it  was  held  that  a  decree 
of  a  judge  of  probate,  that  a  person 
is  non  compos  mentis,  or  appointing  a 
guardian  over  him  for  that  cause,  with- 
out notice,  is  absolutely  void;  and 
where  the  probate  records  are  apparent- 
ly entire,  and  no  loss  of  papers  in 
the  probate  office  is  suggested,  it  can- 
not be  presumed,  even  after  the  lapse 
of  thirty  years,  that  any  decree  was 
passed,  adjudging  a  person  to  be  non 
compos,  or  any  notice  given,  which  does 
not  appear. 

Enjoining  Exercise  of  Powers  Under 
Appointment. — Though  the  appointment 
for  an  alleged  insane  person  be  madu 
without  notice  and  though  it  be  void, 
yet  an  injunction  will  not  lie  to  re- 
strain the  exercise  of  powers  under  such 
appointment,  as  there  is  adequate  rem- 
edy at  law.  Lance  v.  MeCoy,  34  W.  Va. 
416,  12  S.  E.  728. 
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dictions  they  are  merely  voidable  and  not  void.87  Where  the  question 
arises  collaterally,  it  will  be  presumed,  in  the  absence  of  contrary  evi- 
dence, that  notice  was  properly  given.88  An  appointment  without 
notice  may  be  set  aside  upon  the  petition  of  the  party  aggrieved,89 
but  not  by  a  party  without  interest.90  An  order  appointing  a  guardian 
for  an  infant  will  not  be  reversed  because  the  parent  was  not  notified, 
where  it  appears  that  subsequently  such  parent  was  given  a  hearing 


87.  Cleveland  v.  Hopkins,  2  Aik. 
(Vt.)  394.  But  see  Shumway  v.  Shum- 
way,  2  Vt.  339. 

Notice  of  the  hearing  of  the  appoint- 
ment of  a  guardian  for  a  non-resident 
minor  is  not  a  constitutional  prerequi- 
site to  the  jurisdiction  to  name  a 
guardian.  It  is  purely  a  matter  of 
statutory  requirement.  Kurtz  v.  St. 
Paul  &  Duluth  R.  Co.,  48  Minn.  339,  51 
N.  W.   221,  31  Am.  St.  Eep.   657. 

An  attempted  appointment  of  a  tutor 
without  due  notice  and  a  family  meet- 
ing is  invalid  and  cannot  therefore  form 
the  basis  of  a  plea  of  res  judicata  to 
an  action  brought  to  set  it  aside.  In  re 
Bruce,  10  La.  Ann.  586. 

In  In  re  Lundberg,  143  Cal.  402,  77 
Pac.  156,  the  court  said:  "We  have 
found  no  case  in  which  it  was  held  that 
an  appointment  of  a  guardian  of  the 
person  of  a  minor,  made  in  accordance 
with  all  the  statutory  requirements, 
was  void  for  want  of  actual  notice  to 
a  parent  and  open  to  collateral  at- 
tack." 

88.  V.  S.— Kelley  v.  Morrell,  29  Ped. 
736.  111.— People  v.  Medart,  63  111.  App. 
111.  Mich. — Reason  v.  Jones,  119  Mich. 
672,  78  N.  W.  899,  6  Pet.  Leg.  N.  24. 

But  see  Hathaway  v.  Clark,  5  Pick. 
(Mass.)  490. 

In  People  v.  Wilcox,  22  Barb.  (N.  T.) 
178,  it  was  held  that  an  appointment  of 
a  guardian  of  a  minor  without  notice 
to  the  mother  was  good  under  the  stat- 
ute, and  could  not  be  assailed  col- 
laterally, but  that  the  court  on  habeas 
corpus,  consulting  the  best  interests  of 
the  child,  might  take  it  from  its  legal 
custodian. 

Lack  of  jurisdiction  does  not  appear 
upon  the  Tecord  where  the  record  shows 
the  consent  of  the  relatives  of  the 
ward  who  reside  in  the  county,  and 
does  not  affirmatively  show  that  notice 
has  not  in  fact  been  served  upon  the 
person  having  the  custody  of  the  minor. 
In  re  Eikerenkotter's  Estate,  126  Cal. 
54,  58  Pac.  370. 
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89.  Md. — Redman  v.  Chance,  32  Md. 
42.  Mo. — In  the  Matter  of  Marquis, 
85  Mo.  615.  N.  Y.— Underhill  v.  Den. 
nis,  9  Paige  202 ;  In  re  Jaequet,  40  Misc. 
575,  82  N.  Y.  Supp.  986.  Okla.— Wor- 
tham  v.  John,  22  Okla.  562,  98  Pac.  347. 
Pa. — Appeal  of  Corwin,  126  Pa.  326,  19 
Atl.  38.  Wis. — Ramsay  v.  Ramsay,  20 
Wis.   507. 

If  it  subsequently  develops  that  a 
parent  has  "been  fraudulently  deprived 
of  the  custody  of  his  minor  child,  the 
order  of  appointment  may  be  annulled 
or  vacated  by  appropriate  proceedings, 
and  the  court  having  jurisdiction  of 
the  guardianship  proceedings  will  al- 
ways, upon  seasonable  application  by 
a  parent  who  did  not  in  fact  have  no- 
tice, liberally  exercise  the  discretion- 
ary power  confided  to  it,  to  give  the 
parent  full  opportunity  to  be  heard 
upon  the  question  as  to  the  necessity 
for  the  appointment  of  another  as 
guardian."  In  re  Lundberg,  143  Cal. 
402,  77  Pac.  156.  See  also  Spears  v. 
Snell,  74  N.  C.  210. 

In  New  York  a  county  court  which 
has  taken  jurisdiction  of  a  proceeding 
to  appoint  a  committee  of  the  person 
and  estate  of  an  alleged  lunatic  is 
not  ousted  of  it  by  a  failure  to  serve 
the  lunatic  with  notice  of  the  pre- 
sentation of  the  petition,  and,  conse- 
quently, the  supreme  court  will  not 
consider  a  subsequent  motion  to  dis- 
charge the  committee  and  restore  the 
property  to  the  lunatic,  based  upon 
his  alleged  present  sanity,  but  will 
remit  the  matter  to  the  county  court 
as  having  obtained  exclusive  jurisdic- 
tion by  having  been  the  first  court  to 
act.  Matter  of  Bellenger,  32  Misc.  414, 
66  N.  Y.  Supp.  531. 

90.  The  sufficiency  of  the  notice  of 
an  application  for  the  appointment  of 
a  guardian  cannot  be  questioned  by 
third  parties,  but  only  by  some  party 
in  interest.  Gronfier  v.  Puymirol,  19 
Cal.  629;  Matson  v.  Swenson,  5  S.  D. 
191,  58  N.  W,  570. 
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on  a  motion  to  vacate  the  appointment.01  Where  notice  is  not  required, 
the  notice  given  need  not  be  conformed  to  by  the  court.92 

E.  Presence  of  Ward  in  Court.  —  If  the  infant  for  whom  a  guard- 
ian is  to  be  appointed  has  arrived  at  the  age  when  he  is  invested  with 
the  right  to  select  his  guardian  and  is  within  the  jurisdiction  of  the 
court,  he  should  be  personally  present  in  court  when  his  guardian  is 
appointed,93  and  this  is  also  required  where  the  intended  ward  is  an 
adult.94 

P.  Time  of  Appointment.  —  The  appointment  may  be  made  at  a 
special  term,95  or  in  vacation  under  some  decisions,90  though  other 
authorities  hold  that  the  appointment  can  be  made  only  at  a  regular 
term." 

6.  Inquiry  and  Determination.  —  1.  Generally.  —  The  court  be- 
fore making  the  appointment  should  make  due  inquiry  as  to  the 
necessity  or  propriety  of  such  procedure,98  and  adjudicate  thereon 


91.  Phillips'  Estate,  16  Pa.  Super. 
330. 

Although  an  order  of  the  orphan's 
court,  granting  letters  of  guardianship 
of  an  infant  under  fourteen,  ought  to 
have  been  set  aside  because  no  notice 
of  the  appointment  had  been  given  to 
the  ward's  mother  and  only  surviving 
parent;  yet  if  the  application  is  after- 
wards fully  heard  in  the  presence  of 
all  the  parties  interested,  such  order 
will  not  be  reversed;  nor  will  such 
order  be  reversed  where  it  appears,  on 
the  merits,  obviously  for  the  infant's 
advantage  that  the  person  selected 
should  be  its  guardian.  Luppie  v. 
Winans,  37  N.  J.  Eq.  245. 

92.  Kelley  v.  Edwards,  38  Mich. 
210,  and  an  appointment  on  a  day 
previous  to  that  named  in  the  notice 
is  not  invalid. 

93.  Mauro  v.  Ritchie,  3  Cranch  0.  C. 
147,  16  Fed.  Cas.  No.  9,312. 

Where  the  appointing  court  is  di- 
rected by  the  statute  to  call  before  it 
a  minor  on  the  question  of  selecting 
a  guardian,  the  law  contemplates  such 
action  only  where  the  infant  has  at- 
tained years  of  discretion  and  is  with- 
in reach  of  the  court.  Lefever  v.  Le- 
fever,  6  Md.  472. 

94.  Although  the  court  did  not  have 
jurisdiction  to  appoint  a  guardian  for 
an  habitual  drunkard,  for  the  reason 
that  the  latter  was  not  before  the 
court  at  the  time,  yet  where,  without 
attacking  the  proceedings,  he  subse- 
quently submits  himself  to  the  jurisdic- 
tion of  the  court  by  filing  a  petition 
denying  the  allegation  of  the  original 
petition,  and  asking  for  an  investiga- 


tion upon  the  merits  and  for  an  order 
setting  aside  the  appointment  of  such 
guardian,  the  court  thereby  obtains 
jurisdiction  of  his  person,  and  from 
any  final  order  in  the  premises  appeal 
will  lie.  In  re  Wetmore's  Guardian- 
ship, 6  Wash.  271,  33  Pac.  615. 

95.  Collins  v.  Slaughter,  1  Ky.  L. 
Rep.  261. 

96.  A  probate  judge  may  in  vaca- 
tion appoint  a  guardian  of  the  person 
and  curator  of  the  estate  of  an  infant. 
Such  an  order  is  provisional,  however, 
and  does  not  become  effective  as  a 
judgment  from  which  an  appeal  will 
lie  until  the  court  in  term  acts  upon 
it.     Garrison  v.  Lyle,  38  Mo.  App.  558. 

Where  the  person  to  whom  letters  of 
guardianship  are  issued  by  the  clerk 
in  vacation,  files  his  bond,  enters  upon 
his  duties  as  guardian  and  renders  his 
account  to  and  is  recognized  by  the 
probate  court  as  guardian,  the  validity 
of  his  appointment  cannot  be  collateral- 
ly questioned,  although  no  subsequent 
confirmation  by  the  court  of  the  grant 
of  the  letters  is  shown.  Shumard  v. 
Phillips,  53  Ark.  37,  13   S.  W.  510. 

97.  Bell  v.  Love,  72  Ga.  125. 

98.  See  In  re  Bassett,  68  Mich.  348, 
36  N.  W.  97. 

An  order  of  court  appointing  a  guard- 
ian for  an  heir,  without  ascertaining 
whether  such  heir  is  an  infant  or  not, 
is  void.  State  v.  McLaughlin,  77  Ind. 
335. 

Whether  there  is  occasion  for  the  ap- 
pointment of  a  guardian  to  supplant 
one  already  appointed  "is  a  question 
of  fact  to  be  determined  by  the  court 
upon   all   the   eompetent   evidence    and 
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prior  to  making  any  appointment,90  and  in  some  jurisdictions  this  may 
become  a  question  of  fact  for  a  jury,1  or  certain  municipal  officers.2 

In  determining  the  fitness  of  the  person  to  whom  the  custody  of 
the  infant  shall  be  given  to  act  as  guardian,  the  court  is  not  bound 
down  by  any  particular  form  of  proceeding.  It  may  be  either  re- 
ferred to  a  master  to  inquire  and  report  as  to  who  will  be  a  fit  per- 
son, or  that  may  be  inquired  of  in  open  court,  or  the  court  may  deter- 
mine from  its  own  knowledge  alone.3  The  court  should  also  ascertain 
by  the  examination  of  witnesses  the  probable  amount  of  the  personal 
estate  and  of  the  income  of  the  realty  during  the  minority  of  the 
infant.4 

2.  Discretion  of  Court.  —  The  selection  of  the  person  best  suited 
to  act  in  the  capacity  of  guardian,  in  all  the  circumstances,  is  a  matter 
resting  within  the  discretion  of  the  court  or  officer  invested  with  the 
appointing  power,5  but  that  discretion  should,  as  far  as  possible,  be 


not  upon  the  minor's  election  alone." 
Newton  v.  Janvrin,  62  N.  H.  440. 

99.  In  re  Bassett,  68  Mich.  348,  36 
N.  W.  97.  See  also  Moody  v.  Bibb,  50 
Ala.  245;  Young  v.  Young,  87  Me.  44, 
32  Atl.  782.   . 

1.  A  person  cannot  legally  act  as 
guardian  of  an  insane  person  until  the 
fact  of  insanity  has  been  established  by 
a  jury.  Ind.— Coon  v.  Cook,'  6  Ind.  268. 
Md. — Hamilton  v.  Traber,  78  Md.  26, 
27  Atl.  229,  44  Am.  St.  Rep.  258.  Mass. 
Conkey  v.  Kingman,  24  Pick.  115.  N.  Y. 
In  the  Matter  of  Shaul,  40  How.  Pr. 
204. 

But  see  Shroyer  v.  Richmond,  16  Ohio 
St.  455. 

In  a  proceeding  for  the  appointment 
of  an  incompetent,  a  finding  by  a  jury 
that  respondent  "is  mentally  incom- 
petent to  have  the  charge  and  man- 
agement of  his  property"  is  sufficient, 
though  the  further  question  of  his  in- 
ability to  take  care  of  himself  has 
not  been  submitted  to  the  jury,  es- 
pecially if  such  inability  has  been 
found  by  the  judge.  Norton  v.  Sher- 
man, 58  Mich.  549,  25  N.  W.  510. 

2.  In  Maine  when  an  appointment 
of  a  guardian  of  a  person  is  made  on 
the  ground  of  insanity,  but  without  an 
inquisition  by  the  municipal  officers  as 
required  by  statute,  the  appointment  is 
void.  Coolidge  v.  Allen,  82  Me.  23,  19 
Atl.  89. 

It  is  not  sufficient  to  warrant  a  de- 
cree of  the  judge  appointing  a  guard- 
ian that  the  selectmen  have  returned 
that  the  memory  of  the  person  to  whom 
the  inquisition  related  is  greatly  im- 
paired,  but   the   fact   of   his  being   an 
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idiot  must  be  distinctly  and  expressjy 

returned.     H v.  S ,  4  N.  H. 

60. 

3.  Cowls  v.  Cowls,  8  111.  435,  44 
Am.    Dec.    708. 

Proof  may  properly  be  taken  to  aid 
the  court  in  making  the  selection.  Wat- 
son  v.   Warnock,    31    Ga.   716. 

Though  the  committee  is  usually  ap- 
pointed on  the  nomination  of  the  per- 
son who  sues  out  the  commission  of 
lunacy,  yet  a  caveat  may  be  entered 
against  the  appointment,  and  when  this 
is  done,  the  recommendations  of  the 
parties  interested  will  be  considered, 
and  proof  taken  to  aid  the  court  in 
making  the  selection.  Estate  of  Colvin, 
3  Md.  Ch.  278. 

The  relatives  have  no  interest  as 
parties,  but  they  may  be  summoned  to 
give  the  necessary  information  to  en- 
able the  court  to  judge  who  is  the 
most  proper  person  to  be  the  guardian. 
Cozine  v.  Horn,  1  Bradf.  Sur.  (N.  Y.) 
143. 

4.  Bennett  v.  Byrne,  2  Barb.  Ch. 
(N.  Y.)   216. 

5.  Ark.— Nelson  v.  Green,  22  Ark. 
367.  Conn. — Appeal  of  Week,  37  Conn. 
363.  Ga.— Beard  v.  Dean,  64  Ga.  258; 
Boyd  v.  Glass,  34  Ga.  253,  89  Am.  Dec. 
252;  Watson  v.  Warnack,  31  Ga.  716. 
la. — Crawford  v.  Crawford,  91  Iowa 
744,  60  N.  W.  501;  In  re  Johnson,  87 
Iowa  130,  54  N.  W.  69.  La.— Succes- 
sion of  Gaines,  42  La.  Ann.  699,  7  So. 
788.  Me. — Berry  v.  Johnson,  53  Me. 
401;  Lunt  v.  Aubens,  39  Me.  392.  Md. 
Hill  v.  Hill,  49  Md.  450,  33  Am.  Rep. 
271;  Estate  of  Rachel  Colvin,  3  Md. 
Ch.   278.     Mass.— Gloucester   v-    PaSei 
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regulated  by  some  definite  principle.6  The  court  may  appoint  some 
one  other  than  the  petitioner  although  the  latter  in  the  petition  prays 
for  his  own  appointment.7 

Selection  by  Ward.  —  Under  some  statutes  an  infant  capable  of  exer- 
cising judgment  may  select  his  guardian,  and  it  is  made  the  duty  of 
the  court  to  confirm  a  proper  selection  of  the  guardian  as  made  by 
the  ward.8 

The  expressed  wish  of  the  deceased  parents  of  the  ward  will  not  alone 
deprive  the  court  of  its  discretion  in  the  matter,9  though  it  may  be, 


105  Mass.  231.  Mich. — In  re  Stockman, 
71  Mich.  180,  38  N.  W.  876;  Goss  v. 
Stone,  63  Mich.  319,  29  N.  W.  735 
Miss.— Allen  v.  Peete,  25  Miss.  29. 
N.  Y.— Underhill  v.  Dennis,  9  Paige  Ch. 
202;  Cozine  v.  Horn,  1  Bradf.  Sur.  143. 
N.  C— Grant  v.  Whitaker,  5  N.  C.  231. 
Pa.— Pote's  Appeal,  106  Pa.  574,  51 
Am.  Eep.  540;  Gray's  Appeal,  96  Pa. 
243;  Appeal  of  McCann,  49  Pa.  304. 
'    See  infra,  II,  1ST. 

The  power  of  appointment  of  a  com- 
mittee for  a  lunatic  is  a  discretionary 
one  in  the  chancellor,  and  cannot  be  re- 
viewed by  any  other  court,  though  it 
should  not  be  exercised  arbitrarily  or 
capriciously,  and  without  regard  to  the 
wishes  or  recommendations  of  those  in- 
terested in  the  estate,  or  who  feel  an 
interest  in  the  person  of  the  lunatic. 
Estate  of  Colvin,  3  Md.  Ch.  278. 

If  it  plainly  appears  that  the  pecun- 
iary interests  of  the  child  will  be  pro- 
moted by  giving  the  guardianship  to 
the  wealthier  of  the  applicants,  this 
fact  may  be  looked  to  by  the  jury 
trying  the  issue,  in  determining  to 
which  one  of  them  the  guardianship 
should  be  awarded.  Walton  v.  Twiggs, 
91  Ga.  90,  16  S.  E.  313. 

6.  Allen  v.  Peete,  25  Miss.  29. 

As  between  relatives  having  no  legal 
claim  to  the  services  of  the  infant,  a 
greater  latitude  of  discretion  is  allowed 
to  the  court  and  a  reason  which  might 
not  be  sufficient  to  bar  the  legal  rights 
of  the  parent  may  suffice  to  decide  the 
question  as  between  the  claims  of  the 
other  relations.  Albert  v.  Perry,  14  N. 
J.  Eq.  540. 

7.  Halett  v.  Patrick,  49  Cal.  590. 

8.  Bryce  v.  Wynn,  50  Ga.  332;  In- 
ferior Court  v.  Cherry,  14  Ga.  594. 
Compare,  Grant  v.  "Whitaker,  5  N.  C. 
231.  See  also  Wynne  v.  Always,  5  N.  C. 
38. 

In  Adam's  Appeal,  38  Conn.  304,  it 
was  held  that  under  the  Connecticut 
statute  then  in  force  providing  for  the 


appointment  of  guardians  by  the  court 
of  probate,  if  a  minor  of  lawful  age 
shall  select  as  guardian  a  proper  per- 
son, in  the  judgment  of  the  judge  of 
probate,  the  judge  has  no  discretion  in 
the  matter,  but  it  is  his  duty  to  ap- 
prove such  choice,  and  make  the  ap- 
pointment accordingly.  The  judgment 
of  a  judge  of  probate  in  disapproving 
of  the  choice  so  made  by  a  minor,  must 
be  based  upon  the  facts  shown,  or  with- 
in his  knowledge. 

Where  the  court  appoints  a  guard- 
ian to  an  infant  under  the  age  of  four- 
teen, the  infant  when  he  arrives  at 
that  age  or  afterwards,  may  appear  in 
court  and  choose  another  guardian  with 
the  sanction  of  the  court,  and  if  no 
such  choice  be  made,  the  guardian  first 
appointed  will  continue  in  his  trust. 
But  after  choice  made  by  a  minor,  he 
will  not  be  allowed  to  supersede  his 
guardian  by  a  new  one  whenever  his 
fancy  may  dietate.  Lee's  Appeal,  27 
Pa.   229. 

Mandamus  To  Enforce  Right  of  Se- 
lection.— -If  the  incompetent's  right  of 
selection  is  denied  him  he  may  enforce 
his  right  by  mandamus.  State  ex  rel. 
Pinger  v.  Beynolds,  121  Mo.  App.  699, 
97  S.  W.  650.  See  generally  the  title 
"Mandamus." 

9.  In  re  Lyons,  22  L.  T.  N.  S.  (Eng.) 
770;  Anonymous,  6  Grant  Ch.  (U.  C.) 
632.  But  see  Holmes  v.  Eield,  12  111. 
424,  and  compare  Norris  v.  Harris,  15 
Cal.  226. 

Though  great  respect  should  be  paid 
to  the  wishes  of  the  deceased  parents, 
even  where  they  have  not  been  ex- 
pressed in  a  definite  or  legal  form,  still 
it  is  the  duty  of  the  court  to  see 
whether  the  conclusions  of  the  parents 
are  well  founded,  and  such  as  command 
approval.  If  there  is  no  reasonable  ob- 
jection to  the  gratification  of  their 
wishes,  they  will  be  controlling.  Fos- 
ter v.  Mott,  3  Bradf.  Sur.  (N.  Y.)   409. 

Where    some   person    (as    the    grand- 
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and  should  be,  considered  by  the  court  in  exercising  its  discretion.10 
Wishes  of  Living  Parents  or  Other  Relatives.  —  So  also  the  wish  of  the 
living  parents  or  of  either  of  them  that  a  particular  person  shall  be 
appointed  is  persuasive,  but  not  controlling  on  the  court,11  or  the 
wishes  of  the  nearest  relatives  may  be  considered  where  neither  parent 
is  living.12  Where  a  relative  of  an  infant  applies  for  appointment  as 
guardian,  the  court  should  make  the  requisite  inquiries  and  ascertain 
whether  there  are  any  other  relatives  of  the  same  degree,  or  more 
nearly  related.13 

Welfare  of  Ward.  —  But  the  welfare  of  the  ward  is  of  course  the  con- 
trolling  consideration  in  all  cases,14  and  for  this  reason,  in  cases  of 
doubt  and  difficulty,  the  court  may  examine  the  minor,  when  of  suffi- 
cient age  and  discretion,  as  to  his  wishes  and  desires  in  the  matter; 


father  on  the  death  of  the  father)  is 
entitled  as  of  right  to  the  office  of 
tutor,  the  expressed  parol  wishes  of  the 
father,  since  deceased,  will  not  be  con- 
sidered.    Wood  v.  Brown,  10  La.  540. 

10.  Mass. — Wardwell  v.  Wardwell,  9 
Allen  518.  Mich.— Goss  v.  Stone,  63 
Mich.  319,  29  N.  W.  735.  Nev  — Baden- 
hoof  v.  Johnson,  11  Nev.  87.  N.  Y. 
TJnderhill  v.  Dennis,  9  Paige  Ch.  202; 
Bennett  v.  Byrne,  2  Barb.  Ch.  216; 
In  re  De  Marcellin,  4  Bedf.  Sur.  299; 
Poster  v.  Mott,  3  Bradf.  Sur.  409; 
Smith  v.  Smith,  2  Dem.  Sur.  43;  Griffin 
v.  Sarsfield,  2  Dem.  Sur.  4;  Matter  of 
De  Marcellin,  24  Hun  207. 

All  things  being  equal,  as  between 
applicants  for  letters  of  guardianship, 
the  expressed  wishes  of  the  deceased 
father  will  incline  the  court  to  the 
appointment  of  the  father's  choice. 
Watson  v.  Warnock,  31  Ga.  716. 

11.  Miss.— Heard  v.  Cottrell,  100 
Miss.  42,  56  So.  277;  Hamilton  v.  Moore, 
32  Miss.  205.  N.  J. — In  the  Matter  of 
Anne  Turner,  19  N.  J.  Eq.  433.  N.  Y. 
In  re  De  Marcellin,  4  Eedf.  Sur.  301; 
Cozine  V.  Horn,  1  Bradf.  Sur.  143; 
Foster  v.  Mott,  3  Bradf.  Sur.  409;  TJn- 
derhill v.  Dennis,  9  Paige  Ch.  202;  Ben- 
nett v.  Byrne,  2  Barb.  Ch.  216;  In  re 
Annan,  74  Hun  19,  26  N.  Y.  Supp. 
258. 

The  rights  of  a  living  parent  should 
be  considered  more  favorably  than  the 
wishes  of  a  deceased  parent  unless  the 
living  parent  is  unfit  to  be  considered. 
Burmester  v.  Orth,  5  Bedf.  Sur.  (N.  Y.) 
259. 

A  written  agreement  by  the  mother 
(herself  an  infant)  of  a  boy  less  than 
fourteen  years  old,  whose  father  is 
dead,  to  surrender  all  her  rights  of  cus- 
tody and  control  of  and  communication 
Vol.  X 


with  the  boy,  to  a  man  and  his  wife 
who  in  consideration  thereof  agree  to 
take  suitable  care  of  him,  educate  him 
at  the  public  schools,  and  teach  him 
a  trade,  gives  them  no  such  claim  to 
the  boy  as  to  control  the  discretion  of 
the  court  in  subsequently  appointing 
another  person  his  guardian  with  the 
mother's  assent.  Gloucester  v.  Page, 
105  Mass.  231. 

12.  Cozine  v.  Horn,  1  Bradf.  Sur. 
(N.  Y.)  143. 

13.  TJnderhill  v.  Dennis,  9  Paige  Ch. 
(N.  Y.)   202. 

14.  Conn. — Kelsey  v.  Green,  69  Conn. 
291,  37  Atl.  679,  38  L.  B.  A.  471. 
Idaho. — Andrino  v.  Yates,  12  Idaho  618, 
87  Pac.  787.  Ky. — Wright  v.  Boswell's 
Guardian,  31  Ky.  L-.  Eep.  700,  103  S.  W. 
314.  Me. — Dunlap's  Appeal,  100  Me. 
397,  61  Atl.  704.  Md.— Estate  of  Col- 
vin,  3  Md.  Ch.  278;  Compton  v.  Comp- 
ton,  2  Gill  241.  Mich.— In  re  Stock- 
man, 71  Mich.  180,  38  N.  W.  876.  Nev. 
Badenhoof  v.  Johnson,  11  Nev.  87. 
N.  Y.— People  v.  Walts,  122  N.  Y  238, 
25  N.  E.  266;  Bennett  C.Byrne,  2  Barb. 
Ch.  216;  Holley  v.  Chamberlain,  1  Redf. 
Sur.  333;  Smith  V.  Smith,  2  Dem.  Sur. 
43;  Griffin  v.  Sarsfield,  2  Dem.  Sur.  4; 
Poster  v.  Mott,  3  Bradf.  Sur.  409;  In  re 
Annan,  74  Hun  19,  26  N.  Y.  Supp.  258. 
N.  C. — Wynne  v.   Always,  5  N.  C.  38. 

"It  is  the  duty  of  the  orphan's  court, 
in  appointing  his  guardian,  to  consult 
the  interests,  rather  than  the  wishes  of 
the  infant.  If  the  latter  was  com- 
petent, without  control,  to  choose  his 
guardian,  it  would  be  scarcely  neces- 
sary for  him  to  have  one.  He  might 
also  choose  his  own  boarding  house,  his 
instructors,  and  others,  whose  services 
he  needed."  Compton  v.  Compton,  2 
Gill   (Md.)    241. 
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not  that  his  wishes  must  control  but  that  the  court  may  more  wisely 
arrive  at  a  just  conclusion  in  the  ease.15 

In  the  appointment  of  a  representative  for  a  lunatic  the  rule  in  some  jur- 
isdictions, other  things  being  equal,  is  to  appoint  him  who  is  recom- 
mended by  the  greatest  number  of  those  who  are  entitled  to  be  heard.16 

Who  is  entitled  to  be  heard,  in  the  probate  court  upon  such  an  applica- 
tion or  to  oppose  it  may  in  the  absence  of  statute  be  determined  by  a 
rescrt  to  the  rules  relating  to  the  practice  in  chancery.17 

3.  The  order  appointing  a  guardian  may  cover  both  the  person  and 
estate  of  the  ward,18  unless  the  court's  authority  in  this  respect  is 
limited  by  the  petition.19  It  should  contain  an  adjudication  of  the 
facts  involved,20  and  give  the  name  of  the  person  appointed.21    It  is 


15.  Idaho. — Andrino  v.  Yates,  12 
Idaho  618,  87  Pac.  787.  Md.— Lefever 
v.  Lefever,  6  Md.  472.  N.  J.— Albert 
V.  Perry,  14  N.  J.  Eq.  540.  N.  C. 
Spears  v.  Snell,  74  N.  C.  210. 

But  if  in  the  exercise  of  such  dis- 
cretion he  declines  to  consult  the  wishes 
of  the  child,  it  is  not  reversible  error, 
inasmuch  as  no  legal  right  of  either 
party  is  affected  thereby.  Walton  v. 
Twiggs,  91  Ga.  90,  16  S.  E.  313. 

16.  Estate  of  Colvin,  3  Md.  Ch. 
278. 

A  will  of  the  lunatic  made  when 
compos  mentis  should  have  no  influence 
with  the  court  in  making  the  selection. 
Estate  of  Colvin,  3  Md.  Ch.  278. 

17.  Taff  v.  Hosmer,  14  Mich.  249 
See  supra,  II,  D,  1. 

18.  The  probate  judge  may,  in  vaca- 
tion, either  by  one  order,  or  by  two 
separate  orders,  appoint  the  same  per- 
son both  guardian  of  the  person  and 
curator  of  the  estate  of  the  ward. 
And  in  legal  contemplation  such  an  or- 
der constitutes  but  one  judgment.  Gar- 
rison v.  Lyle,  38  Mo.  App.  558. 

The  order  appointing  a  guardian  for 
an  incompetent  should  include  both  his 
person  and  estate.  In  re  Bassett,  68 
Mich.  348,  36  N.  W.  97. 

19.  Where  the  court  has  jurisdiction 
to  appoint  a  guardian  only  of  the  es- 
tate of  a  ward,  the  fact  that,  upon 
a  petition  praying  only  for  appointment 
with  respect  to  the  estate,  the  court's 
order  designates  the  applicant  as  guard- 
ian of  both  the  person  and  estate  of 
the  ward  will  not  affect  the  validity  of 
the  appointment  as  guardian  of  the  es- 
tate. Eeed  v.  King,  93  Cal.  96,  28  Pac 
851;  People  v.  Medart,  63  HI.  App.  Ill, 
affirmed,  166  111.  348,  46  N.  E.  1095. 

20.  A  statement  in  an  order  for 
the  appointment  of  a  guardian  for  an 


incompetent  person,  that  it  satisfac- 
torily appears  to  the  court  that  such 
person  is  mentally  incompetent  to  have 
the  charge  and  management  of  his  prop- 
erty and  person,  and  that  a  guardian 
should  be  appointed  for  the  reason  that 
he  is  mentally  incompetent  to  have  the 
charge  and  management  of  his  person 
and  estate,  is  a  sufficient  adjudication 
of  such  facts.  Munger  v.  Judge  of  Pro- 
bate, 86  Mich.  363,  49  N.  W.  47. 

In  In  re  Lundberg,  143  Cal.  402, 
77  Pac.  156,  the  court  said:  "It  is 
further  urged  that  the  order  of  ap- 
pointment is  invalid  for  the  reason  that 
it  does  not  in  terms  recite  that  it  ap- 
peared to  the  court  that  the  mother 
had  abandoned  the  child,  as  alleged  in 
the  petition,  but  found  that  the  mother 
of  said  minor  is  an  unfit  and  improper 
person  to  have  the  care,  custody,  and 
control  of  said  minor,  as  to  which  there 
was  no  allegation  in  the  petition  other 
than  the  allegation  of  abandonment. 
This  contention  raises  at  most  a  ques- 
tion as  to  the  sufficiency  of  the  find- 
ings to  support  the  judgment,  and 
it  is  needless  to  say  that  such  a  ques- 
tion cannot  be  considered  on  a  col- 
lateral attack.  We  know  of  no  pro- 
vision of  law  rendering  an  order  of 
this  kind  void  for  failure  to  contain 
findings  of  fact  or  to  recite  the  exist- 
ence of  facts  upon  which  its  jurisdic- 
tion depends." 

The  fact  of  notice  should  be  found 
by  the  court.  The  officer's  return  on 
the  writ,  showing  the  requisite  notice, 
though  a  part  of  the  files  accompany- 
ing tEe  record  is  not  sufficient  without 
such  finding.  Hutchins  v.  Johnson,  12 
Conn.  376,  30  Am.  Dec.  622. 

21.  Munger  v.  Judge  of  Probate,  86 
Mich.  363,  49  N.  W.  47,  holding,  how- 
ever, that  the  omission  of  the  name  of 
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not  essential  to  the  validity  of  the  order  that  it  state  the  name  of 
the  ward.22 

Imposing  Conditions.  —  The  courts  in  making  the  appointment  have 
seen  fit  at  times  to  impose  certain  conditions  as  to  the  custody  of  the 
ward.23 

Temporary  Appointment.  —  The  appointment  may  be  merely  temporary 
reserving  in  the  court  the  right  to  modify  the  decree  whenever  the 
best  interests  of  the  minor  shall  so  require.24 

Construction  of  Order.  —  The  orders  of  the  appointment,  if  of  doubt- 
ful construction,  should  be  read  with  reference  to  the  petition  and  will 
not  be  extended  by  construction.25 

Presumption  of  Regularity. —  Where  the  decree  contains  all  the  ele- 
ments required  by  statute  it  will  be  presumed  to  be  based  upon  a 
proper  hearing  and  satisfactory  proof  of  the  truth  of  the  material 
allegation  in  the  petition.26 


the  person  appointed  guardian  of  an 
incompetent  person  from  the  decree  is 
a  mere  clerical  error,  which  the  probate 
court  can  correct  at  any  time. 

It  is  of  no  importance  that  the  or- 
der of  appointment  designates  the  ap- 
pointee as  "curator"  instead  of 
"guardian" — the  meaning  of  the  two 
words,  when  applied  to  the  caTe  of 
an  estate  merely,  being  the  same.  Eas- 
ley  v.  Bone,  39  Mo.  App.  388. 

22.  Beppstein  v.  St.  Louis  Mutual 
Life  Ins.  Co.,  51  Mo.  481. 

Failure  To  Name  Ward. — An  order 
appointing  a  guardian  was  not  void  be- 
cause it  was  entitled  "In  the  matter 
of  the  estate  of  J.  E.,  deceased,"  and 
directed  that  letters  of  guardianship 
of  the  heirs  be  granted,  without  nam- 
ing them,  where  the  children  were 
known.  Beed  v.  Eing,  93  Cal.  96,  28 
Pac.  851. 

In  Eucker  v.  Moore,  1  Heisk.  (Tenn.) 
726,  the  court  said:  "The  order  ap- 
pointing a  guardian  ad  litem  'for  the 
minor  heirs  of  P.  E.,'  not  naming 
them,- is  a  nullity."  However,  in  Posey 
v.  Eaton,  9  Lea  (Tenn.)  500,  the  court 
held  this  statement  to  be  "  an  inad- 
vertent remark  of  the  learned  judge," 
and  mere  dictum. 

The  omission  to  state  the  names  of 
wards  in  the  record  of  the  appoint- 
ment of  the  guardian,  if  a  defect,  is 
remedied  by  the  recital  of  their  names 
in  the  guardian's  bond,  entered  of  rec- 
ord immediately  after  the  entry  of  the 
order  of  appointment.  Eoss  p.  Blair, 
Meigs    (Tenn.)    525. 

23.  In  Smith  v.  Smith,  2  Dem.  Sur. 
(N.  Y.)  43,  the  court  made  the  appoint- 
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ment  conditional  upon  the  appointee 
riling  a  consent  to  act  and  an  agree- 
ment that  the  children  should  be  per- 
mitted to  continue  to  reside  at  the 
family  home  under  the  care  of  their 
then  nurse. 

In  Derickson  v.  Derickson,  4  Dem. 
Sur.  (N.  Y.)  295,  it  was  held  that  the 
surrogate  may  impose  a  condition  that 
certain  relatives  of  the  infants  may  be 
permitted  to  visit  them  from  time  to 
time. 

In  Matter  of  Lindley,  1  Connoly  (N. 
Y.)  500,  it  was  held  that  the  court  had 
no  power  to  issue  an  order  at  the 
instance  of  a  father  adjudged  to  be 
an  habitual  drunkard,  decreeing  that 
the  guardian  notify  such  father  of  all 
matters  affecting  the  estate  of  the  child 
and  furnish  him  with  a  copy  of  any 
and  all  papers  served  upon  him  as  such 
guardian. 

24.  Eussner  v.  McMillan,  37  Wash. 
416,  79  Pac.  988. 

25.  Linton  v.  First  Nat.  Bank,  10 
Fed.  894. 

In  Linton  v.  First  Nat.  Bank,  10 
Fed.  894,  the  petition  requested  the 
appointment  of  a  guardian  for  a  speci- 
fied estate  of  a  non-resident  minor;  the 
order  of  court  stated  that  one  J.  N. 
was  "appointed  guardian  as  prayed 
for."  The  person  appointed  claimed 
to  have  been  appointed  as  general 
guardian  of  the  infant,  but  the  court 
held  that  the  appointment  was  only 
for  the  estate  specified  in  the  petition. 

26.  Young  v.  Young,  87  Me.  44,  32 
Atl.  782.  Compare  supra,  I,  A,  and  IT, 
D,  5. 
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H.  Successive  Appointments.  —  "When  a  vacancy  has  occurred  in 
the  office  of  guardian  it  is  the  duty  of  the  court,  possessing  jurisdic- 
tion in  the  premises,  to  appoint  a  successor  to  the  vacated  office,27  but 
a  new  guardian  cannot  be  appointed  until  the  letters  of  the  first 
guardian  are  revoked.28  Where  a  testamentary  guardian,  pursuant 
to  the  power  conferred  in  the  instrument  of  his  appointment,  appoints 
a  successor,  the  successor  so  chosen  must  qualify  and  letters  must  be 
issued  to  him  before  he  may  enter  upon  the  duties    of   his    office.29 

I.  Letters  of  Guardianship.  —  It  would  not  seem  to  be  necessary 
that  the  appointment  of  a  guardian  be  evidenced  by  the  issuance  of 
formal  letters  or  certificates,80  and  where  letters  are  issued,  their 
issuance  not  being  considered  a  judicial  act,  they  may  be  issued  by 
a  clerk  of  the  court.31  Letters  need  not  show  on  their  face  that  a 
citation  had  issued  to  a  person  formerly  appointed  as  general  guard- 
ian,32 nor  the  mode  of  nomination  of  the  guardian,33  nor  will  a  mis- 
recital  in  the  letters  of  guardianship  vitiate  the  authority  of  the 
guardian.34  In  the  absence  of  anything  to  the  contrary,  they  should 
be  deemed  to  have  been  issued  regularly  and  to  rest  upon  lawful 
proceedings.35 

J.  The  Record.  —  The  appointment,  or  authority,  of  the  guardian 
must  appear  by  matter  of  record.38  It  may  not  be  shown  in  part  by 
the  record  and  in  part  by  matter  in  pais,37  nor  by  parol.38  The  non-exist- 


27.  State  v.  Bennudez,  14  La.  478. 
When  a  tutorship    becomes    vacant, 

and  it  is  necessary  to  appoint  another 
tutor,  it  is  the  duty  of  the  under- 
tutor  to  cause  such  appointment  to  be 
made.  The  tutorship  does  not  in  such 
circumstances  devolve  upon  the  under- 
tutor.  Succession  of  Marinovich,  105 
La.  106,  29  So.  500. 

28.  Dickerson  v.  Bowen,  128  Ga.  122, 
57  S.  E.  326;  Inferior  Court  v.  Cherry, 
14  Ga.  594. 

29.  Aldrich  v.  Willis,  55  Cal.  81. 

As  to  effect  of  deceased  parent's  ex- 
pjessed  wishes  on  the  discretionary  pow- 
er of  the  court  in  the  selection  of  the 
guardian,  see  supra,  II,  G,  2. 

30.  Cal.— Whyler  v.  Van  Tiger,  14 
Pac.  846;  Norris  v.  Harris,  15  Cal.  226. 
Ga.— Wood  v.  Haines,  72  Ga.  189.  N.  Y. 
Matter  of  Atwood,  10  Misc.  480,  32 
N.  T.  Supp.  115.  Pa.— Eyster's  Appeal, 
16  Pa.  372. 

In  Hewes  v.  Baxter,  45  La.  Ann.  1049, 
13  So.  817,  letters  of  tutorship  were 
held  to  be  necessary. 

The  order  (not  the  letters)  appoints 
the  guardian.  M'atter  of  Atwood 's 
Est.,  10  Misc.  480,  32  N.  Y.  Supp.  115. 

31.  Matter  of  Atwood 's  Est.,  10 
Miss.  480,  32  N.  Y.  Supp.  115. 


32.  Prentiss  v.  Weatherly,  68  Hun 
114,   22  N.  Y.  Supp.   680. 

33.  Burrows  v.  Bailey,  34  Mich.  64. 

34.  Raymond  v.  Wyman,  18  Me. 
385. 

The  identity  of  the  minor  not  being 
in  question,  the  appointment  of  a 
curator  for  Ellen  B.  instead  of  Eleanor 
B.  is  of  no  consequence.  Exendine  V. 
Morris,  8  Mo.  App.  383. 

35.  Burrows  v.  Bailey,  34  Mich.  64. 

36.  Kan. — Harrison  v.  Miller,  87 
Kan.  48,  123  Pac.  854;  Higinbotham  v 
Thomas,  9  Kan.  328.  Me. — Raymond  v. 
Wyman,  18  Me.  385.  N.  Y. — Potter  v. 
Ogden,  136  N.  Y.  384,  33  N.  E.  228. 
Okla. — Wortham  v.  John,  22  Okla.  562, 
98  Pac.  347.  Wis. — Holden  v.  Curry, 
85  Wis.  504,  55  N.  W.  965. 

Failure  to  recite  the  date  when  the 
oath  was  taken  may  be  cured  by  the 
letters  of  tutorship.  New  England 
Mortgage  Security  Co.  v.  Metcalfe,  49 
La.  Ann.  347,  21  So.  549. 

Amendment. — The  omission  to  enter 
the  appointment  may  be  cured  by 
amendment.  Sprague  v.  Litherberry,  4 
McLean  442,   22  Fed.  Cas.  No.  13,251. 

37.  Holden  v.  Curry,  85  Wis.  504, 
55  N.  W.  965. 

38.  Wortham  v.  John,  22  Okla.  562, 
98  Pac.  347. 
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ence  of  such  a*  record  negatives  the  fact  of  appointment.39  It  is  not  indis- 
pensable that  the  formal  record  of  the  appointment  shall  within 
itself  state  the  name  of  the  person  for  whom  or  whose  estate  the 
guardian  is  appointed  if  the  fact  otherwise  clearly  appears.40  The 
record  of  the  proceedings  resulting  in  the  appointment  of  a  guardian 
must  affirmatively  show  that  the  ward  was  within  the  class  for  whom 
the  statute  authorizes  the  appointment  of  a  guardian;  else  the  ap- 
pointment is  void;*1  though  where  a  guardian  is  appointed  as  for  a 
ward  under  the  age  of  fourteen  years,  the  record  need  not  show  any 
formal  finding  of  the  fact  that  the  ward  is  under  that  age.42  As  a 
general  rule  it  is  not  necessary  that  facts  sufficient  to  confer  jurisdic- 
tion shall  appear  on  the  face  of  the  proceedings.43  It  has  been  held 
that  the  fact  of  notice  should  be  made  to  appear  of  record.44 

Record  on  Appeal.  —  In  case  of  disputed  claims  to  the  right  of  guard- 
ianship the  depositions  taken  at  the  hearing  should  be  reduced  to 
writing  by  the  surrogate  and  be  sent  up  with  the  papers  on  appeal.45 

K.  Operation  and  Effect.  —  In  general,  the  decree  of  appoint- 
ment of  guardian  is  not  subject  to  Collateral  attack  except  upon  the 
grounds  upon  which  such  an  attack  may  be  made  upon  the  judgments 
of  courts  of  general  jurisdiction,  probate  courts,  by  the  preponder- 
ance of  authority,  within  their  sphere,  being  regarded  as  courts  of 
general  jurisdiction.48    It  may  not  be  shown  in  a  collateral  inquiry 


39.  Harrison  v.  Miller,  87  Kan.  48, 
123  Pac.  854. 

40.  Reed  v.  King,  93  'Cal.  96,  28  Pac. 
851. 

It  is  not  necessary  that  the  record 
reeite  the  name  of  the  minor,  if  he  be 
referred  to  in  such  manner  as  will  en 
able  one  to  determine  the  identity  of 
such  ward.  Thus,  it  is  sufficient  if  the 
record  refer  to  the  minors  for  whom 
a  guardian  is  appointed  as  the  "minor 
heirs"  of  a  deceased  person,  naming 
him.  Eeppstein  v.  St.  Louis  Mut.  L. 
Ins.  Co.,  51  Mo.  481. 

41.  Overseers  of  Poor  of  Fairfield  v. 
Gullifer,  49  Me.  360,  77  Am.  Dec.  265; 
In  re  Bassett,  68  Mich.  348,  36  N.  W. 
97. 

42.  Palmer  v.  Oakley,  2  Doug. 
(Mich.)   433,  47  Am.  Dec.  41. 

43.  Bush  v.  Lindsey,  24  Ga.  245,  71 
Am.  Dec.  117;  Woods  v.  Crawford,  18 
Ga.  526;  Perkins  v.  Attaway,  14  Ga. 
27. 

No  Recital  of  Residence  or  Statutory 
Ground. — The  probate  court  having  jur- 
isdiction, the  appointment  of  a  guard- 
ian is  valid,  notwithstanding  the  omis- 
sion of  the  residence  of  the  ward  and 
absence  of  recital  of  any  statutory 
ground  for  appointment.  Angell  v.  An 
gell,   14  E.  I.   541. 

A  judgment  is  not  void  merely  be- 
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cause  the  record  fails  to  show  the  resi- 
dence of  the  minors  to  be  in  that 
county.  Ames  v.  Williams,  72  Miss. 
760,  17  So.   762. 

44.  Hutchins  v.  Johnson,  12  Conn. 
376,  30  Am.  Dec.  622. 

45.  Read  v.  DTake,  2  N.  J.  Eq.  78, 
holding  further  that  whether  deposi- 
tions are  taken  and  sent  up  or  not, 
the  ordinary  may  in  his  discretion,  al- 
low further  depositions  to  be  taken  on 
notice,  before  the  surrogate  to  be  used 
on  hearing  of  the  appeal. 

46.  Ala. — Speight  v.  Knight,  11  Ala. 
461.  Ark.— Shumard  v.  Phillips,  53  Ark. 
37,  13  S.  W.  510.  Cal.— Matter  of 
Baker,  153  Cal.  537,  96  Pac.  12;  In  re 
Lundberg,  143  Cal.  402,  77  Pac.  156; 
Ex  parte  Miller,  109  Cal.  643,  42  Pac. 
428;  Hodgdon  v.  Southern  Pac.  E.  Co., 
75  Cal.  642,  17  Pac.  928.  Conn.— White 
v.  Strong,  75  COnn.  308,  53  Atl.  654. 
Fla'. — Simpson  v.  Gonzalez,  15  Fla.  9. 
Ga. — Sturtevant  v.  Eobinson,  133  Ga. 
564,  66  S.  E.  890.  111.— People  v.  Me- 
dart,  63  111.  App.  Ill,  affirmed,  166  111. 
348,  46  N.  E.  1095.  Ind.— Heritage  v. 
Hedges,  72  Ind.  247;  Findley  v.  Buch- 
anan, 1  Blackf.  12.  la.— Hindorff  V. 
Woodmen,  150  Iowa  185,  129  N.  W. 
831.  Ky.— Paslick  *.  Shay,  148  Ky.  642, 
147  S.  W.  369;  Collins  v.  Powell,  14  Ky. 
L.  Rep.  119,  19  S.  W.  578.    La.— Sue- 
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that  the  facts  did  not  justify  the  appointment.47  But  if  lack  of  juris- 
diction appears  upon  the  record,48  or  if  the  court  has  no  jurisdiction 
to  make  an  appointment,  though  the  record  appears  to  be  regular,40 
the  appointment  may  be  collaterally  assailed.  Fraud  or  concealment 
may  also  be  ground  for  vacating  the  order.50  And  where  the  court 
is  not  one  of  general  jurisdiction  there  is  no  presumption  of  jurisdic- 
tion, and  to  support  an  appointment  the  record  must  affirmatively  show 
the  existence  of  every  fact  and  the  doing  of  every  act  necessary  to  con- 
fer jurisdiction  to  make  the  appointment.61     Where  a  guardian  has 


cession  of  Arlaud,  42  La.  Ann.  320,  7 
So.  532;  Succession  of  Keller,  39  La. 
Ann.  579,  2  So.  553;  Succession  of 
Hawkins,  35  La.  Ann.  591;  Succession 
of  Gorrison,  15  La.  Ann.  27;  Cailleteau 
V.  Ingouf,  14  La.  Ann.  623;  In  re 
Tutorship  of,  Hughes,  13  La.  Ann.  380; 
Martin  v.  Jones,  12  La.  Ann.  168; 
Leckie  v.  Tenner,  9  Hob.  189;  Sue- 
cession  of  Winn,  3  Rob.  303.  Masa 
Derome  v.  Vose,  140  Mass.  575,  5  N.  E 
478.  Neb.— Wirsig  v.  Scott,  79  Neb. 
322,  112  N.  W.  655.  N.  Y.— Lewis  v. 
Dutton,  8  How.  Pr.  99;  People  v.  Wil- 
cox, 22  Barb.  178,  186;  In  re  Woll- 
stoneeraft,  4  Johns.  Ch.  80.  Ohio. 
Shroyer  v.  Richmond,  16  Ohio  St.  455. 
Ore.— Walker  v.  Goldsmith,  14  Ore.  125, 
12  Pac.  537.  Tex.— Fitts  v.  Fitts,  21 
Tex.  511;  Stone  v.  Ellis  (Tex.  Civ. 
App.),  40  'S.  W.  1077.  Vt.— Parrar  v. 
Olmstead,  24  Vt.  123.  Va.— Durrett  v. 
Davis,  24  Gratt.  302. 

See  also  9  Encyclopaedia  of  Evi- 
dence 941,  and  the  titles  "Judg- 
ments;" "Jurisdiction." 

Where  the  statute  requires  the  as- 
signment of  a  day  for  the  hearing  of 
an  application  for  the  appointment  of 
a  guardian  and  where  ■  there  is  nothing 
to  show  that  this  was  not  done,  it  will 
be  presumed  to  have  been  done.  People 
V.  Wilcox,  22  Barb.    (N.  Y.)   178,  186. 

In  Mathews  v.  Wade,  2  W.  Va.  464, 
the  court  held:  "The  regularity  or  the 
propriety  of  the  appointment  of  a 
guardian  cannot  be  determined  upon  a 
writ  of  habeas  corpus."  See  also  Ex 
parte  Miller,  109  Oal.  643,  42  Pac.  428. 

As  to  the  presumptions  arising  in 
favor  of  judicial  proceedings,  see  9 
Encyclopedia  of  Evidence  927,  et  seq, 
and  the  title  "Judgments." 

Cannot  be  collaterally  attacked  on 
the  ground  of  the  non-residence  of  the 
niinor  unless  the  record  affirmatively 
«hows  such  non-residence.  Cox  v.  Boyce, 
152  Mo.  576,  54  S.  W.  467,  75  Am.  St. 


Rep.    483;    Smith    v.   Young,    136   Mo. 
App.  65,  117  S.  W.  628. 

The  domicil  of  the  minor  being  es- 
sential to  the  jurisdiction  of  the  pro- 
bate court,  the  fact  must  be  found  and 
determined  by  the  court  when  proceed- 
ing to  exercise  its  jurisdiction.  And 
the  determination  of  such  fact  by  the  < 
court  at  the  time  of  appointment  is  con- 
clusive and  can  be  questioned  only  in 
a  direct  proceeding  for  that  purpose. 
And  this  is  true  though  the  fact  be 
found  erroneously.  Smith  v.  Young,  136 
Mo.  App.  65,  117  S.  W.  628. 

47.  Hindorff  v.  Sovereign  Camp  of 
Woodmen,  150  Iowa  185,  129  N.  W.  831. 

48.  Ex  parte  Miller,  109  Cal.  643,  42 
Pac.   428. 

An  order  of  appointment  may  be  va- 
cated at  any  time  if  the  record  shows, 
upon  its  face,  that  the  court  was  with- 
out jurisdiction  to  make  the  appoint- 
ment; if  not  void  upon  its  face,  the 
proceeding  to  vacate  the  order  should 
be  brought  within  six  months  after  the 
entry  of  the  order.  In  re  EikeTenkot- 
ter's  Estate,  126  Cal.  54,  58  Pac'.  370. 

49.  V.  S. — Nettleton  v.  Mosier,  3 
Fed.  387.  Kan. — Modern  Woodmen  v. 
Hester,  66  Kan.  129,  71  Pac.  279.  Ky. 
Paslick  v.  Shay,  148  Ky.  642,  147  S.  W. 
369.  Mo. — Lacy  v.  Williams,  27  Mo. 
280. 

Where  notice  is  jurisdictional  the  or- 
der or  decree  made  without  notice  may 
be  collaterally  attacked.  See  Seaverns 
v.  Gerke,  3  Sawy.  353,  21  Fed.  Gas. 
No.  12,595;  Palmer  v.  Oakley,  2  Doug. 
(Mich.)  433,  47  Am.  Dec.  41;  and 
supra,  H,  D,  5. 

50.  Pease  v.  Roberts,  16  HI.  App. 
634. 

51.  Seaverns  v.  Gerke,  3  Sawy.  353, 
21  Fed.  Cas.  No.  12,595.  See  9  Ency- 
clopaedia of  Evidence  939,  et  seq. 

The  jurisdiction  of  a  United  States 
commissioner  "as  ex  officio  probate 
judge  to  appoint  guardians  for  insane 
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assumed  to  act,  neither  he  nor  his  sureties  will  be  heard  in  any  suit 
against  him  to  say  his  appointment  was  invalid.52 

L.  Review.  —  1.  Right  and  Mode  of  Review.  —  In  some  jurisdic- 
tions an  appeal  will  lie  from  the  judgment  of  the  courts  of  probate  in 
the  proceedings  upon  a  petition  for  the  appointment  of  a  guardian,68 
while  in  others  no  appeal  or  review  is  allowable.54    The  validity  of  the 


and  incompetent  persons  is  derived  from 
the  statute,  and  in  order  to  obtain  such 
jurisdiction  it  must  affirmatively  appear 
that  the  essential  provisions  of  the 
statute  were  complied  with."  Martin 
v.  White,  146  Fed.  461,  76  C.  C.  A.  671. 

52.  Ala.— Harbin  v.  Bell,  54  Ala. 
389.  Cal. — Fox  p.  Minor,  32  Cal.  Ill, 
91  Am.  Dec.  566.  Ga. — Hines  v.  Mul- 
lins,  25  Ga.  696;  Bryan  v.  Walton,  14 
Ga.  185.  Pa. — McClure  v.  Com.,  80  Pa. 
167.  Tex. — Portis  v.  Cummings,  21  Tex. 
265. 

53.  Cal — Matter  of  Moss,  12a  Cal. 
695,  53  Pac.  357;  Ex  parte  Miller,  109 
Cal.  643,  42  Pac.  428.  Conn.— White  v. 
Strong,  75  Conn.  308,  53  Atl.  654;  Ap- 
peal of  Weisne,  39  Conn.  537;  Adams' 
Appeal,  38  Conn.  304.  la. — Lawrence 
v.  Thomas,  84  Iowa  362,  51  N.  W.  11. 
Ky. — Isaacs  v.  Taylor,  3  Dana  600.  La. 
Succession  of  Haley,  49  La.  Ann.  709, 
22  So.  251.  Me. — Dunlap's  Appeal,  100 
Me.  397,  61  Atl.  704;  Witham's  Appeal, 
85  Me.  360,  27  Atl.  252;  Berry  v.  John- 
son, 53  Me.  401;  Lunt  v.  Aubens,  39 
Me.  392.  Md. — Lefever  v.  Lefever,  6 
Md.  472.  Minn. — Chadwick  v.  Dun- 
ham, 83  Minn.  366,  86  N.  W.  351.  Mo. 
State  v.  Eeynolds,  121  Mo.  App.  699, 
97  S.  W.  650.  Mont. — In  re  Kane's" 
Estate,  12  Mont.  197,  29  Pac.  424.  N.  H. 
Waldron  v.  Woodman,  58  N.  H.  15. 
N.  J.— Read  v.  Drake,  2  N.  J.  Eq.  78. 
N.  Y. — Matter  of  Pierce,  12  How.  Pr. 
532.  Pa. — Pote's  Appeal,  106  Pa.  574, 
51  Am.  Rep.  540;  Appeal  of 
Senseman,  21  Pa.  331.  But  see  Appeal 
of  McCann,  49  Pa.  304.  Tex. — Arthur 
v.  Reed,  26  Tex.  Civ.  App.  574,  64 
6.  W.  831.  Vt. — Shumway  v.  Shumway, 
2  Vt.  339.  Wash. — State  v.  Denney,  34 
Wash.  56,  74  Pac.  1021.  Wis.— Gaston 
p.  Babcock,  6  Wis.  503. 

The  statute  relative  to  appeals  gives 
an  appeal  from  those  orders  that  lie 
within  the  discretionary  powers  of  the 
court  as  well  as  others.  Appeal  of 
Weisne,  49  Conn.  537. 

In  Missouri. — Looney  v.  Browning, 
112  Mo.  App.  195,  86  S.  W.  564,  holds 
that   an   appeal   will   not  lie  from  the 

Vol.  X 


order  of  a  probate  court  appointing  a 
guardian.  But  in  Smith  v.  Young,  136 
Mo.  App.  65,  117  S.  W.  628,  it  is  held 
that  an  appeal  will  lie  from  the  re- 
fusal of  the  probate  court  to  revoke 
an  appointment.  State  ex  Tel.  Pinger 
v.  Reynolds,  121  Mo.  App.  699,  97  S.  W. 
650,  holds  that  an  appeal  will  lie  from 
the  refusal  of  the  court  to  appoint  the 
ward's  nominee. 

In  Michigan. — In  Taff  v.  Hosmer,  14 
Mich.  249,  the  court  said:  "We  are 
entirely  satisfied  that  the  next  of  kin 
may,  if  they  see  fit,  make  themselves 
parties  to  guardianship  proceedings,  and 
when  they  do  so  they  may  appeal  from 
an  adverse  decision. ' '  But  Cameron  v. 
Bentley,  28  Mich.  520,  held  that  a  writ 
of  error  will  not  lie. 

In  Goss  v.  Stone,  63  Mich.  319,  29 
N.  W.  735,  it  was  decided  that  an  ap- 
peal lies  to  the  circuit  court  from  an 
order  of  the  probate  court  appointing 
a  general  guardian  for  a  minor,  and 
on  such  appeal  the  circuit  judge  has 
the  power  to  vacate  such  order  and 
make  a  new  appointment,  but  that  no 
authority  is  given  by  statute  for  an 
appeal  from  the  action  of  the  circuit 
court  in  such  cases  to  the  supreme 
court,  which  can  only  be  reviewed  on 
certiorari  which  allows  no  review  of 
decisions  of  fact  or  discretion,  unless, 
perhaps,  where  there  has  been  no  such 
exercise  of  the  latter  as  conforms  to 
the  rules  of  law  applicable  to  such 
cases.  Compare  Coot  v.  Willett,  93 
Mich.  304,  53  N.  W.  395. 

An  appeal  from  an  order  of  the  pro- 
bate court  adjudging  a  person  mentally 
incompetent,  and  appointing  a  guard- 
ian of  his  person  and  estate,  invests 
the  circuit  court  with  power  to  act 
upon  the  original  petition,  unless  it 
appears  that  the  probate  court  failed 
to  acquire  jurisdiction  of  the  proceed- 
ing. In  re  Estate  of  Leonard,  95 
Mich.   295,  54  N.   W.   1082. 

54.  111.— Cramer  v.  Forbis,  31  HI 
App.  259.  Kan. — Adams  v.  Specht,  4C 
Kan.  387,  19  Pac.  812.  Md.— Comptoa 
v.  Compton,  2  Gill  241.    Va,— Dupuy  v 


GUARDIAN  AND  WARD 


805 


order  of  appointment  may  in  some  states  be  reviewed  by  certiorari,5'' 
and  this  may  also  be  done  by  a  petition  to  impeach  the  regularity  of 
the  proceedings,56  and  mandamus  has  been  resorted  to  for  the  purpose 
of  testing  the  validity  of  the  action  of  the  probate  court  in  refusing 
to  appoint  the  minor's  nominee.57  But  the  order  cannot  be  assailed 
otherwise  than  by  a  direct  proceeding.58  A  single  appeal  may  be  taken 
from  an  order  appointing  the  same  person  guardian  of  both  the  estate 
and  of  the  person.59 

2.  Parties.  —  An  infant  over  fourteen  years  of  age  to  whom  the 
court  has  denied  his  right  to  select  his  own  guardian  may  appeal  from 
such  decision.60  Any  person  competent  to  be  appointed  guardian  to 
whom,  upon  his  petition,  an  appointment  is  denied,61  and  any  other 
person  entitled  to  be  heard  upon  an  application,  or  who  is  "aggrieved" 
in  the  proceedings,62  may,  as  a  party,  prosecute  an  appeal  from  an 
adverse  decision  in  the  matter  of  an  appointment  of  a  guardian.    If 


Hardaway,  4  Leigh  584;  Ficklin  v.  Fick- 
lin,  2  Va.  Cas.  204. 

55.  See  Coot  v.  Willett,  93  Mich.  304, 
53  N.  W.  395;  Goss  v.  Stone,  63  Mich. 
319,  29  N.  W.  735,  and  the  title  "Cer- 
tiorari." 

Proceedings  had  in  guardianship  mat- 
ters may  be  reviewed  by  certiorari  from 
the  county  to  the  district  court,  and 
there  revised  and  corrected,  at  any 
time  within  two  years  upon  applica- 
tion of  any  person  interested.  Carroll 
v.  Booth,  2  Posey  XJnrep.  Cas.  (Tex.) 
326.  See  also  Brown  v.  Probate  Court, 
28-  E.  I.  370,  67  Atl.  527,  125  Am. 
St.  Eep.   747. 

Certiorari  will  not  lie  in  Washington. 
State  v.  Denney,  34  "Wash.  56,  74  Pac. 
1021. 

56.  Redman  v.  Chance,  32  Md.  42, 
petition  in  court  making  the  appoint- 
ment. 

In  Matter  of  Pierce,  12  How.  Pr 
(N.  Y.)  532,  the  court  said:  "The 
respondent  by  sueh  appointment  be- 
comes an  officer  of  this  court;  and  I 
have  no  doubt  of  the  power  of  this 
court  to  remove  him  summarily,  upon 
petition  for  proper  cause;  and  I  should 
have  no  hesitation  to  do  so,  if  satisfied 
that  he  was  an  unfit  person  for  such 
guardian,  and  his  appointment  was  pro- 
cured by  false  suggestions  and  fraud- 
ulent suppression  of  facts  without  put- 
ting the  petitioner  to  an  appeal." 

57.  State  ex  rel.  Pinger  v.  Reynolds, 
121  Mo.  App.  699,  97  S.  W.  650.  See 
generally  the  title  "Mandamus." 

58.  Cal. — Isaacs  v.  Jones,  121  Cal. 
257,  53  Pac.  793.  HI. — People  v.  Med- 
wt,  63  111.  App.  Ill,  affirmed  in  People 


v.  Medart,  166  HI.  348,  46  N.  E.  1095. 
La. — New  England  Mtg.  Sec.  Co.  v. 
Metcalfe,  49  La.  Ann.  347,  21  So.  549. 
N.  J. — Den  v.  Gaston,  25  N.  3.  L.  615. 
N.  Y. — People  v.  Wilcox,  22  Barb. 
178.  Ohio. — Heckman  v.  Adams,  50 
Ohio  St.  305,  34  N.  E.  155;  King  v. 
Bell,  36  Ohio  St.  460.  Pa. — Kramer  v. 
Mugele,  153  Pa.  493,  25  Atl.  788.  R.  I. 
Brown  v.  Probate  Court,  28  B.  I.  370, 
67  Atl.  527,  125  Am.  St.  Eep.  747. 
Tex.— Kahn  v.  Israelson,  62  Tex.  221; 
Pitts  v.  Fitts,  21  Tex.  511.  Va. — Dur- 
rett  v.  Davis,  24  Gratt.  302. 

A  habeas  corpus  proceeding  is  not  a 
direct  proceeding.  Pitts  v.  Pitts,  21 
Tex.  511. 

59.  Garrison  v.  Lyle,  38  Mo.  App. 
558. 

60.  Conn. — Appeal  of  Adam,  38 
Conn.  304.  Me. — Appeal  of  Witham, 
85  Me.  360,  27  Atl.  252.  Mo. — State 
ex  rel.  Pinger  v.  Reynolds,  121  Mo.  App. 
699,  97   S.  W.   650. 

Since  the  ward  possesses  the  right 
to  appeal,  he  may  authorize  an  agent 
to  act  in  his  behalf  in  the  prosecution 
of  his  appeal  or  other  proceedings  to 
protect  his  right  of  selection.  In  re 
Lewry's  Estate,  5  W.  N.  d  (Pa.) 
475. 

61.  In  re  Allen's  Estate,  162  Cal. 
625,  12.4  Pae.  237.  See  also  Orr  v. 
Wright  (Tex.  Civ.  App.),  45  S.  W.  629. 

62.  Lunt  v.  Aubens,  39  Me.  392; 
Taff  v.  Hosmer,  14  Mich.  249. 

Where  the  adopting  parents  of  a 
minor  child  have  died,  and  the  child 
has  come  into  the  custody  of  one_  who 
was  named  as  guardian  by  the  will  of 
the  deceased,  father  by  adoption,   and 
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a  person  other  than  the  applicant  is  appointed,  the  appointee  may  be 
made  a  party  to  the  proceedings  upon  an  appeal  from  the  decree  of 
appointment  prosecuted  by  the  unsuccessful  petitioner,63  but  the 
sureties  on  a  cost  bond  of  the  applicant  for  appointment  need  not  be 
made  parties.64  The  next  of  kin  of  the  ward  may  become  parties 
appellant  from  such  an  order,85  and  no  interest  other  than  relation- 


the  natural  father  is  afterwards  ap- 
pointed by  the  district  court  guardian 
of  the  child,  against  the  protest  of 
the  guardian  named  in  the  will,  the 
latter  has  such  an  interest  in  the  mat- 
ter that  he  may  appeal  from  the  order 
of  the  district  court.  In  re  Johnson, 
87  Iowa  130,  54  N.  W.  69. 

An  insane  person  for  whom  a  guard- 
ian has  been  appointed  may  appeal  in 
his  own  name  where  he  has  the  right 
to  be  heard  on  the  application.  In  re 
Kane,  12  Mont.  197,  29  Pac:  424. 

A  non-resident  guardian  making  ap- 
plication for  guardianship  of  his  ward 
in  the  state  is  within  the  statute  per- 
mitting "any  person  who  may  consider 
himself  aggrieved  by  any  order  may 
appeal  without  bond."  Orr  v.  Wright 
(Tex.  Civ.  App.),  45  S.  W.  629. 

A  discharged  guardian  who  was  also 
appointed  guardian  by  a  sister  state, 
who  was  served  with  notice  of  the 
application  of  a  successor  and  who  ap- 
peared and  opposed  the  appointment 
without  objection  in  the  lower  court, 
may  appeal  from  a  decree  rendered 
therein  (Estate  of  Henning,  128  Cal. 
214,  60  Pac.  762,  79  Am.  St.  Rep.  43); 
but  he  has  no  right  to  complain  of 
so  much  of  the  decree  as  appoints  a 
successor,  upon  the  ground  that  the 
person  appointed  was  not  entitled  to 
the  office.  Hamilton  v.  Moore,  32  Miss. 
205. 

The  presumptive  heirs  of  the  ward 
may  appeal  from  a  decree  affecting 
her  estate.  Lunt  v.  Aubens,  39  Me. 
392;  Boynton  v.  Dyer,  18  Pick.  (Mass.) 
1. 

A  testamentary  executor  and  tutor 
may  appeal  from  an  order  appointing 
a  natural  tutrix  of  the  minor'.  Succes- 
sion of  Haley,  49  La.  Ann.  709,  22  So. 
251. 

The  wife  of  the  ward  may  not  ap- 
peal, not  being  a  party  to  the  proceed- 
ing. Gannon  v.  Doyle,  16  E.  I.  726, 
19   Atl.    331. 

An  executrix  of  a  grandparent  and 
trustee  of  funds  for  the  minor,  whom 
she  desired  should  be  guardian  of  the 


minor  is  not  an  aggrieved  person,  and 
cannot  appeal  from  an  appointment  of 
a  guardian.  Deering  v.  Adams,  34  Me. 
41. 

An  executrix  of  the  deceased  hus- 
band cannot  appeal  from  an  order  ap- 
pointing a  guardian  for  the  wife.  Edger- 
ly  v.  Alexander,  82  Minn.  96,  84  N.  W. 
653. 

A  master  has  no  such  interest  in  his 
apprentice  as  will  give  him  the  right 
to  appeal  from  a  decree  relative  to  the 
appointment  of  a  guardian  for  the  ap- 
prentice. Wright  v.  Delano,  62  N.  H. 
252. 

A  testamentary  guardian  designated 
by  grand  parents,  the  latter  having  no 
power  to  make  such  an  appointment, 
cannot  appeal  from  the  decree  of  the 
probate  court  appointing  another, 
where  the  statute  permits  an  appeal 
from  an  appointment  only  by  a  person 
aggrieved  thereby.  Deering  v.  Adams, 
34  Me.  41.  A  stepmother  of  the  ward 
may  not  appeal  from  a  decree  on  the 
appointment  of  a  guardian.  Lawless  v. 
Reagan,  128  Mass.  592. 

63.  Wright  v.  Boswell's  Guardian,  31 
Ky.  L.  Rep.  700,  103  S.  W.  314. 

64.  Arthur  v.  Reed,  26  Tex.  CSv. 
App.  574,  64  S.  W.  831. 

65.  Lunt  v.  Aubens,  39  Me.  392;  Taff 
i?.  Hosmer,  14  Mich.  249. 

But  if  the  statute  requires  no  notice 
of  an  application  for  the  appointment 
of  a  guardian  for  an  infant  under 
fourteen  years  of  age,  no  notice  need 
be  given,  the  appointment  may  be  sum- 
mary, and  the  relatives  of  the  ward 
who  had  no  notice  of,  or  opportunity 
to  be  present  and  defend  at,  the  hear- 
ing have  no  right  of  appeal.  State  l>. 
Bazille,  81  Minn.  370,  84  N,  W.  120._ 

Under  statute  authorizing  an  heir, 
next  of  kin,  or  creditor  to  proceed 
against  a  guardian,  an  uncle_  and  next 
friend  as  such  cannot  sustain  an  ap- 
peal from  the  probate  court,  not  be- 
ing within  the  statute  or  aggrieved 
by  the  decree  appealed  from.  Penni- 
man  v.  French,  2  Mass.  140. 
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ship  to  the  ward  may  sometimes  give  the  right  to  an  appeal.68  The 
ward  is  a  proper  party  to  the  appeal.67  He  is,  however,  not  a  necessary 
party  to  the  appeal,68  and  a  new  guardian  chosen  pending  an  appeal 
is  entitled  to  be  substituted  as  a  party  to  the  appeal.69 

3.  Procedure  on  Appeal.  —  The  general  rules  applicable  to  appel- 
late review  are  applicable  to  matters  connected  with  the  proceedings 
for  the  appointment  of  a  guardian.70 

4.  Determination  of  Appeal.  —  The  exercise  of  its  discretion  by 
the  court  in  the  appointment  of  a  guardian  will  not  on  appeal  be  re- 
versed or  disturbed  except  for  an  abuse  thereof,71  or  where  there  is 
no  evidence  in  the  record  to  support  the  appointment.72    It  is  presumed 


66.  In  re  Stafford,  3  Misc.  106,  22 
N.  Y.  Supp.  706. 

67.  Matter  of  Moss,  120  Cal.  695, 
53  Pac.  357;  Kellinger  v.  Roe,  7  Paige 
Ch.   (N.   T.)    362. 

It  is  not  necessary  that  the  appeal 
should  he  in  the  name  of  the  infant  as 
the  nominal  appellant.  But  it  is  proper 
that  he  should  be  made  a  party  to 
the  appeal,  especially  where  it  is  from 
an  order  removing  or  refusing  to  ap- 
point. Underhill  v.  Dennis,  9  Paige 
(N.  T.)   202. 

He,  and  not  .the  relative  should  be 
made  a  party  to  the  appeal  where  the 
infant's  application  is  denied.  Kel- 
linger v.  Roe,  7  Paige  (N.  Y.)   362. 

68.  Underhill  v.  Dennis,  9  Paige  (N. 
Y.)  202. 

Upon  an  appeal  by  a  father  from  a 
decree  appointing  a  stranger  guardian 
of  the  estate  of  his  minor  child,  the 
child  is  not  a  necessary  party  to  the 
appeal.  In  re  Van  Vranken,  50  Hun 
607,  3  N.  Y.   Supp.   445. 

69.  Appeal  of  Clark,  2  Root  (Conn.) 
383. 

70.  See  the  articles  "Appeal 
Bonds;"  "Appeals;"  "Certiorari;" 
"Errors,  Assignment  of;"  "Objec- 
tions and  Exceptions;"  "Writ  of  Er- 
ror." 

71.  Ark. — Nelson  v.  Green,  22  Ark. 
367;  Sadler  v.  Rose,  18  Ark.  600.  Cal 
In  re  Bedford's  Estate,  158  Cal.  145, 
110  Pac.  302;  Lewis  v.  Head,  137  Cal. 
682,  70  Pac.  926.  Ga.— Beard  v.  Dean, 
64  Ga.  258;  Watson  v.  Warnock,  31 
Ga.  716.  la. — Crawford  v.  Crawford, 
91  Iowa  744,  60  N.  W.  501;  In  re  John- 
son, 87  Iowa  130,  54  N".  W.  69.  See 
also  Lawrence  v.  Thomas,  84  Iowa  362, 
51  N.  W.  11.  Ky. — Wright  v.  Boswell's 
Guardian,  31  Ky.  L.  Rep.  700,  103  S. 
W.  314.  La. — Succession  of  Gaines,  42 
La.  Ann.  699,  7  So.  788;  State  ex  rel. 


Billgery  v.  Houston,  32  La.  Ann.  1305. 
Me — Lunt  v.  Aubens,  39  Me.  392.  Mich. 
Ohrns  v.  Woodward,  134  Mich.  596, 
96  N.  W.  950;  Goss  v.  Stone,  63  Mich. 
319,  29  N.  W.  735.  Miss.— Spaun  v. 
Collins,  10  Smed.  &  M.  624.  Nev  — In  re 
Winkleman,  9  Nev.  303.  N.  H.— Wal- 
dron  v.  Woodman,  58  N.  H.  15.  N.  Y. 
In  re  Vandewater,  115  N.  Y.  669,  22 
N.  E.  174;  White  v.  Pomeroy,  7  Barb. 
640.  N.  C— Battle  v.  Vick,  15  N".  C. 
294;  Long  v.  Rhymes,  6  N.  C.  122; 
Wynne  v.  Always,  5  N.  C.  38.  Okla. 
Brigman  v.  Cheney,  27  Okla.  510,  112 
Pac.  993.  Pa. — Pote  's  Appeal,  106  Pa. 
574,  51  Am.  Rep.  540. 

The  question  of  fitness  is  one  of  fact 
for  the  judge  to  whose  court  the  ap- 
peal is  taken,  and  not  one  of  law  for 
the  full  bench.  Lunt  v.  Aubens,  39  Me. 
392. 

The  appellate  court  may  not  itself 
appoint  a  guardian  upon  reversing  a 
judgment  of  the  probate  court  in  dis- 
missing an  application  for  appointment, 
but  may  remand  the  cause  to  the  pro- 
bate court  for  the  purpose  of  having 
that  court  make  the  appointment.  Cong- 
don  v.  Hersey,  2  R.  I.  153.  See  Heine- 
mier  v.  Arlitt,  29  Tex.  Civ.  App.  140, 
67  S.  W.  1038. 

But  in  Cowls  v.  Cowls,  8  111.  435, 
44  Am.  Dec.  708,  the  court  said:  "We 
might,  undoubtedly,  if  we  were  satisfied 
that  an  improper  person  had  been  ap- 
pointed to  act  as  guardian,  reverse  so 
much  of  the  decree  as  makes  that  ap- 
pointment, and  either  appoint  a  proper 
person,  here,  or  remand  the  cause  to 
the  court  below,  with  directions  to  that 
court  to  appoint  some  other  person  who 
is  fit." 

72.  Wright  v.  Boswell's  Guardian, 
31    Ky.   L.   Rep.    700,    103    S.   W.   314. 

Where  two  persons  by  separate  peti- 
tions   seek    appointment,    the    two    ap- 
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that  the  order  was  rightly  made,  and  upon  sufficient  evidence." 
"Where  the  matter  of  costs  is  discretionary  with  the  lower  court  its 
rulings  thereon  are  not  subject  to  review.74 

Hearing  De  Novo.  —  The  statutes  in  some  states  contemplate  a  trial 
de  novo  upon  appeal  from  the  probate  court's  order  appointing  or 
refusing  to  appoint  a  guardian.75 

5.  Effect  of  Appeal.  —  An  appeal  to  the  circuit  court  from  an  order 
of  the  judge  of  probate  or  county  judge  appointing  a  guardian  for 
an  insane  person  has  the  effect  to  suspend  such  order  and  all  proceed- 
ings under  it.76  But  it  is  sometimes  provided  by  statute  that  the  pro- 
bate court  may  appoint  a  guardian  for  an  insane  person  with  power 
to  act  pending  an  appeal  of  his  ward.77 

6.  Injunction  To  Restrain  Exercise  of  Functions.  —  Injunction 
to  restrain  one  from  acting  as  guardian  has  been  held  not  the  proper 
procedure  to  question  the  right  of  such  person  to  act.78  The  court  may, 
however,  enjoin  a  guardian  from  acting  as  such  at  the  time  of  or 


plications  being  heard  together  if  upon 
appeal  there  be  substantial  evidence  to 
support  the  appointment  made  by  the 
court,  the  appointment  will  not  be  dis- 
turbed. In  re  Lewis,  137  Cal.  682,  70 
Pac.  926. 

73.  Cal. — Isaacs  v.  Jones,  121  Cal. 
257,  53  Pae.  793.  111.— People  v.  Med- 
art,  63  111.  App.  111.  la, — Crawford  v. 
Crawford,  91  Iowa  744,  60  N.  W.  501. 
Md. — Lefever  v.  Lefever,  6  Md.  472. 
Mich. — Eeason  v.  Jones,  119  Mich.  672, 
78  N.  W.  899.  Minn. — Minnesota  Loan 
&  T.  Co.  v.  Beebe,  40  Minn.  7,  41 
N.  W.  232,  2  L.  B.  A.  418;  Davis  v. 
Hudson,  29  Minn.  27,  11  N.  W.  136. 
Miss. — Ames  v.  Williams,  72  Miss.  760, 
17  So.  762.  N\  H.— Prescott  v.  Cass, 
9  N.  H.  93.  Ohio. — Shroyer  v.  Rich- 
mond, 16  Ohio  St.  455.  Pa.— Pink's 
Appeal,  101  Pa.  74.  S.  D. — Matson  v. 
Swenson,  5  S.  D.  191,  58  N.  W.  570. 
Tex. — Clayton  v.  McKinnon,  54  Tex. 
206. 

Where  a  transcript  on  appeal  from 
an  order  refusing  to  appoint  a  person 
guardian  on  the  ground  of  his  unfit- 
Bess  failed  to  contain  all  the  evidence, 
it  was  held  that  in  the  absence  of 
the  evidence  undisclosed  testimony  in- 
fluencing the  decision  would  be  pre- 
sumed. Matter  of  Winkleman,  9  Nev. 
303. 

74.  Adams'  Appeal,  38  Conn.  304. 

75.  Ky. — Wright  v.  Boswell's  Guard- 
ian, 31  Ky.  L.  Bep.  700,  103  S.  W. 
314;  Clay  v.  Cunningham,  26  Ky.  L. 
Bep.  520,  82  S.  W.  973.  Me.— Dun- 
lap's  Appeal,  100  Me.  397,  61  Atl. 
704.     Minn. — Chadwick  v.  Dunham,  83 
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Minn.  366,  86  N.  W.  351.  Tex.— Ar- 
thur v.  Reed,  26  Tex.  Civ.  App.  574, 
64  S.   W.   831. 

On  an  appeal  from  the  grant  of 
guardianship  to  the  superior  court,  the 
whole  case  goes  up  to  be  tried  anew. 
The  discretion  given  by  law  to  the 
ordinary  vests  by  the  appeal  in  the 
superior  court  for  the  purpose  of  the 
trial.     Watson  v.  Warnoek,  31  Ga.  716. 

Where  an  appeal  is  taken  from  an 
order  of  the  probate  court  adjudging 
the  appellant  incompetent,  and  appoint- 
ing a  guardian  of  his  person  and  es- 
tate, the  case  stands  for  trial  upon 
the  original  petition,  and  if  the  pro- 
bate court  acquired  jurisdiction  by 
citation,  service,  and  appearance,  it 
is  immaterial,  so  far  as  the  retrial  of 
the  appeal  is  concerned,  what  errors 
were  committed  upon  the  hearing  in 
the  .probate  court,  or  whether  or  not 
the  probate  judge,  who  heard  the  case, 
was  disqualified  to  hear  it,  and  make 
the  order  appealed  from.  In  re  Estate 
of  Leonard,  95  Mich.  295,  54  N.  W. 
1082. 

In  Michigan  on  an  appeal  from  the 
probate  court  to  the  circuit  court,  it 
was  held  that  the  appointment  of  a 
new  guardian  in  the  circuit  court  "was 
within  the  judge's  authority,  on  ap- 
peal." Goss  v.  Stone,  63  Mich.  319,  29 
N.  W.  735. 

76.  Gaston  v.  Babcock,  6  Wis.  503. 

77.  Harwood  v.  Boardman,  38  Vt. 
554. 

78.  White  v.  Strong,  75  Conn.  308, 
53  Atl.  654.  See  generally  the  title 
"Injunctions." 
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after  the  issuance  of  the  citation  in  proceedings  for  his  removal.79 
m.    PROCEEDINGS  TO  TERMINATE  GUARDIANSHIP.  —  A. 

Nature  and  Necessity  op  Proceedings.  —  A  guardian  should  be  re- 
moved only  upon  proceedings  instituted  for  that  purpose,80  and  after 
a  careful  inquiry,81  but  in  some  jurisdictions  the  court  may  proceed 
of  its  own  motion.82 

B.  Jurisdiction.  —  The  courts  of  chancery  have  original  inherent 
jurisdiction  to  remove  all  guardians,83  and  it  would  seem  that  any 
court  vested  with  authority  as  to  the  custody  of  the  person  and  estate 
of  a  minor  would  have  this  power.84  Under  statutory  provisions  this 
power  is  given  to  probate,85  orphans,86  county,87  surrogate,88  supreme,89 


79.  Hawaii. — Carter  v.  Gear,  16 
Hawaii  412.  N.  Y.—In  re  Plumb,  4 
N.  T.  Supp.  135.  Can. — Pope  v.  Carrol, 
27  Nova  Scotia  467. 

80.  Ga. — Dickerson  v.  Bowen,  128 
Ga.  122,  57  S.  E.  326.  Ky.— Phillips 
v.  Williams,  26  Ky.  L.  Eep.  654,  82 
S.  W.  379.  Term.— Minter  v.  Clark,  92 
Tenn.  459,  22  S.  W.  73. 

Where  it  is  contended  that  the  guard- 
ian -of  a  minor  is  an  unfit  person  to 
have  the  care  and  custody  of  his  ward, 
the  better  procedure  is  to  seek  an 
order  in  probate  for  the  removal  of 
the  guardian  and  substitution  of  some 
other  person;  but  where  the  allegations 
and  relief  asked  in  an  ordinary  action 
at  law  for  the  custody  of  the  minor 
are  sufficient  and  the  proof  justifies  it, 
the  -court  may  make  some  new  pro- 
vision for  the  custody  of  the  minor  at 
least  temporarily.  Smith  v.  Haas,  132 
Iowa  493,  109   N.  W.   1075. 

Proceeding  for  removal  rather  than 
habeas  corpus  is  the  proper  procedure. 
Cottrell  v.  Booth,  166  Ind.  469,  76  N. 
E.  546. 

An  undertutor  ' '  can  only  be  removed 
by  a  direct  action  in  the  same  manner 
in  which  the  tutor  is  removed."  Welch 
«.  Baxter,  45  La.  Ann.  1062,  13  So. 
629. 

81.  Matter  of  Osborn,  74  App.  Div. 
113,  77  N.  Y.  Supp.   423.     See  infra, 

m,  G. 

82.  Clay's  Guardian  v.  Clay,  28  Ky. 
L.  Rep.  398,  89  S.  W.  500;  Cherry  v. 
Wallis,  65   Tex.   442. 

It  was  held  in  Estate  of  Padgett,  114 
Mo.  App.  307,  89  S.  W.  886,  that  it  was 
immaterial  whether  the  grandfather,  a 
party  interested,  instituted  proceedings 
to  remove  the  guardian,  if  the  curator 
contested  the  merits  of  the  suit,  for, 
'f  the  facts  warranted  it,  it  was  the 
toy  of  the  court  to  remove  him  on 
its  own  motion. 


83.  Ala. — Lee  ».  Lee,  55  Ala.  590; 
Striplin  v.  Ware,  36  Ala.  87;  R;pitoe 
v.  Hall,  1  Stew.  166.  Ark. — Bowles  v. 
Dixon,  32  Ark.  92.  Cal. — Lord  v. 
Hough,  37  Cal.  657.  Fla.— Pace  v. 
Pace,  19  Fla.  438;  Simpson  v.  Gon- 
zalez, 15  Fla.  9;  Thomas  v.  Williams, 
9  Fla.  289.  111.— Cowls  v.  Cowls,  8  111. 
435,  44  Am.  Dec.  708.  Mo.— King  v. 
King,  73  Mo.  App.  78.  N.  Y.— Wilcox 
v.  Wilcox,  14  N.  Y.  575;  Matter  of 
Dyer,  5  Paige  534;  Matter  of  Andrews, 

1   Johns.  Ch.  99;   Disbrow  v.  Henshaw,  ' 
8   Cow.   349;   Matter  of  King,  42  Hun 
607.     Wis.— In  re  Klein,  95  Wis.  246, 
70  N.  W.  64. 

84.  Ripitoe  v.  Hall,  1  Stew.  (Ala.) 
166. 

85.  Cal.  —  Guardianship  of  the 
Swifts,  47  Cal.  629.  Fla. — Simpson  v. 
Gonzalez,  15  Fla.  9.  la.— Tiffany  V. 
Worthington,  96  Iowa  560,  65  N.  W. 
817.  Mo. — In  re  Ford,  157  Mo.  App. 
141,  137  S.  W.  32;  King  v.  King,  73 
Mo.  App.  78.  N.  H. — Copp  v.  Copp, 
20  N.  H.  284.  E.  I.— McPhillips  v.  Mc- 
Phillips,  9  E.  I.  536. 

86.  Macgill  v.  McEvoy,  85  Md.  286, 
37  Atl.  218;  Matter  of  Clement's  Ap- 
peal, 25  N.  J.  Eq.  508. 

87.  Ky. — Clay's  Guardian  v.  Clay,  28 
Ky.  L.  Eep.  398,  89  S.  W.  500.  Neb. 
Crooker  v.  Smith,  47  Neb.  102,  66  N..W. 
19.  N.  C. — Ury  v.  Brown,  129  N.  C. 
270,  40  S.  E.  4;  Bray's  Orphans  v. 
Brumsey,  5  N.  C.  227.  Tenn. — Webb 
v.  Fritts,  8  Baxt.  218;  Buohs  v.  Backer, 
6  Heisk.  395,  19  Am.  Bep.  598;  Ex 
parte  Crutchfield,  3  Yerg.  336.  Tex. 
Cherry  v.  Wallis,  65  Tex.  442. 

88.  Johnson  v.  Johnson,  4  Dem.  (N. 
Y.)  93;  Matter  of  White,  40  App.  Div. 
165,  57  N.  Y.  Supp.  862. 

89.  Matter  of  White,  40  App.  Div. 
165,  57  N.  Y.  Supp.  862. 
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or,  circuit  courts,90  and  extends  to  removal  of  guardians  appointed  by 
■will  as  well  as  to  those  appointed  by  the  court,91  and  in  some  cases  it  has 
been  held  not  within  the  power  of  one  court  to  rescind  or  revoke  the 
order  of  another  court  making  the  appointment.93 

Loss  of  Jurisdiction.  —  The  permanent  removal  of  the  guardian  or 
ward  from  the  jurisdiction  does  not  destroy  the  authority  of  the  court 
to  remove  the  guardian.93 

C.  Notice  op  Proceedings.  —  Notice  to  Guardian.  —  When  a 
guardian  is  sought  to  be  removed  the  general  rule  is  that  he  is  entitled 
to  notice  of  the  application.94  as  of  the  term  wherein  the  proceedings 
are  had,95  but  it  has  been  held  no  such  notice  is  necessary  where  the 
ward  as  a  matter  of  right  may  displace  one  guardian  and  appoint 
another  upon  reaching  the  age  of  fourteen,96  or  where  the  letters  are 


90.  Hill  v.  Hill,  49  Md.  450,  33  Am. 
Bep.   271. 

91.  Matter  of  Andrews,  1  Johns. 
Oh.  (N".  Y.)  99;  McPhillips  W.  Mo- 
Phillips,  9  E.  I.  536. 

92.  State  v.  Kelley  (8.  D.),  143  N. 
W.  953,  holding  that  a  guardian  ap- 
pointed by  a  circuit  court  cannot  be 
removed  by  a  county  court. 

Where  the  guardian  has  been  ap- 
pointed by  the  vice  chancellor,  an  ap- 
plication to  remove  such  guardian 
should  be  made  to  the  vice  chancellor 
by  whom  he  was  appointed,  or  his  suc- 
cessor and  not  to  the  chancellor.  Mat- 
ter of  Kennedy,  5  Paige  (N.  Y.)    244. 

But  in  Johnson  v.  Johnson,  4  Dem. 
Sur.  (N.  Y.)  93,  it  was  held  that  a 
surrogate  court  has  power  to  revoke 
ancillary  letters  "without  regard  to  the 
action  of  the  court  from  which  the 
principal  letters  issued."  And  in  Mat- 
ter of  Andrews,  1  Johns.  Ch.  (JST.  Y.) 
99,  it  was  decided  that  the  chancery 
Court  may  remove  a  guardian  appointed 
by  a  surrogate.  See  also  Ex  parte 
Crumb,  2  Johns.  Ch.  (N.  Y.)  439;  Dis, 
brow  v.  Henshaw,  8  Cow.  (N.  Y.) 
349. 

93.  See  Bandall  v.  Wadsworth,  130 
Ala.  633,  31  So.  555;  Estridge  v. 
Estridge,  25  Ky.  L.  Bep.  1076,  76  S.  W. 
1101;  and  supra,  I,  P.  [But  see  Suc- 
cession of  Cass,  42  La.  Ann.  381,  7 
So.  617;  Fraser  v.  Zylicz,  29  La.  Ann. 
534;  Lyons  v.  Andrews,  12  La.  Ann. 
685. 

94.  IT.  S.— Mauro  v.  Bitchie,  3 
Cranch  C.  C.  147,  16  Fed.  Cas.  No. 
9,312.  Ala.— Speight  v.  Knight,  11  Ala. 
461.  IU. — Wackerle  v.  People,  168  111. 
250  48  N.  E.  123.  Ky.— Montgomery 
v.  Smith,  3  Dana  600.    N.  H. — Copp  v. 

Vol.  X 


Copp,  20  N.  H.  284.  N.  J.— Weldon  v. 
Keen,  37  N.  J.  Eq.  251.  N.  Y.— Damarell 
v.  Walker,  2  Eedf.  198.  Tenn.— Gwin 
v.  Vanzant,  7  Yerg.  143. 

Contra,  Simpson  v.  Gonzalez,  15  Fla.  9. 

This  general  rule  has  been  held  to 
be  applicable  although  the  guardian  is 
sought  to  be  removed  for  failure  to 
comply  with  an  order  of  court  requir- 
ing him  to  give  a  new  and  sufficient 
bond.  Wackerle  v.  People,  168  111.  250, 
48  N.  E.  123. 

It  is  error  to  remove  a  guardian 
without  notice  to  him  of  the  hearing 
unless  his  residence  is  unknown.  Mc- 
Closkey  v.  Plantz,  76  Minn.  323,  79  N. 
W.  176. 

An  ex  parte  order  removing  a  guard- 
ian, without  any  notice  whatever  to 
him,  is  void.  Colvin  v.  State,  127  Ind. 
403,  26  N.  E.  888;  Dibble  v.  Dibble, 
8  Ind.  307. 

In  Damarell  V.  Walker,  2  Eedf.  (N. 
Y.)  198,  the  court  held  that  failure 
to  issue  a  citation  to  a  guardian,  even 
though  insane,  is  fatal. 

95.  Where  the  notice  to  the  guard- 
ian was  to  appear  on  a  given  day  in 
the  same  term  in  which  the  order  was 
made,  but  the  record  did  not  show  that 
any  proceedings  against  him  were  had 
on  that  day  and  he  was  removed  from 
the  guardianship  at  the  following  terra, 
unless  the  record  showed  he  was  again 
notified,  or  that  he  appeared  and  con- 
tested the  motion,  the  judgment  of  re- 
moval was  erroneous.  Gwin  v.  Van- 
zant, 7  Yerg.  (Tenn.)  143. 

96.  Kelly  v.  Smith,  15  Ala.  687. 
In    Montgomery  v.    Smith,    3    Dana 

(Ky.)  600,  however,  it  was  held  that 
an  existing  guardian  is  entitled  to 
notice  of  any  intended  application  to 
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revoked  at  the  same  term  in  which  the  appointment  is  made,97  or  where 
the  appointment  was  made  by  the  clerk  in  vacation,"  when  the  guard- 
ian has  become  a  non-resident." 

Notice  to  Court.  —  It  has  been  held  that  under  some  circumstances 
notice  should  be  given  to  the  court  making  the  appointment.1 

Manner  of  Service.  —  If  personal  service  can  not  be  made  of  the  cita- 
tion, the  notice  may  be  given  by  publication.2 

Waiver  of  Defects.  —  If  the  notice  was  defective,  in  any  material 
respect,  any  objection  thereto  by  the  guardian  is  waived  by  his  volun- 
tary appearance.3 

D.  Parties.  —  Any  person  interested,  or  assuming  to  be  interested, 
may  petition  for  the  removal  of  a  guardian.*  Such  proceedings  should 
not  be  instituted  by  a  mere  stranger,5  nor  by  one  whose  interests  are 


the  county  court  for  a  new  appoint- 
ment, as  he  may  controvert  the  fact 
that  the  ward  is  fourteen  years  old 
and  that  without  such  notice  the  order 
superseding  the  guardian  will  not  be 
valid. 

97.  An  order  revoking  an  erroneous 
and  improvident  appointment  of  a 
guardian  for  minors,  made  during  the 
same  term  at  which  the  appointment 
was  made,  but  on  a  different  day  of 
the  term,  is  free  from  error,  although 
it  was  made  without  notice  to  the 
party  whose  letters  were  thereby  re- 
voked. Describes  v.  Wilmer,  69  Ala. 
25,  44  Am.  Bep.  501. 

98.  Lee  v.  Ice,  22  Ind.  384. 

99.  State  v.  Engelke,  6  Mo.  App. 
356;  Cooke  <o.  Beale,  33  N.  C.  36. 

1.  In  The  Inferior  Court  v.  Cherry, 
14  Ga.  594,  the  court  said:  "If  the 
ward  resides  in  a  different  county 
from  that  in  which  the  guardian,  whom 
he  wishes  removed,  .  .  .  was  ap- 
pointed and  lives,  he  must  bring  to 
the  notice  of  the  ordinary  of  that 
county  the  fact  of  his  desire  to-  exer- 
cise his  right  ...  in  order  to  pre- 
vent a  conflict  of  jurisdictions,  of  offi- 
cial acts,  and  of  conduct  on  the  part 
of  the  persons  appointed." 

2.  Speight  •».   Knight,   11   Ala.   461. 

3.  King  v.  King,  73  Mo.  App.  78. 

4.  la. — George  v.  Parker,  16  Iowa 
530.  Ky. — Clay's  Guardian  v.  Clay,  28 
Ky.  L.  Bep.  398,  89  S.  W.  500.  Pa. 
Green's  Estate,  3  Brewst.  427.  Tenn. 
Buohs  v.  Backer,  6  Heisk.  395,  19  Am. 
Bep.  598. 

In  Green's  Estate,  3  Brewst.  (Pa.) 
427,  the  court  in  determining  what  is 
meant  by  the  expression  "any  person 
interested, "  said:  "We  must  construe 


these  words  in  the  light  of  the  neces- 
sities of  the  case.  The  benedicta  ex- 
posito  should  here  be  invoked,  or  else 
we  paralyze  the  arm  of  justice.  If  we 
say  that  we  will  hear  no  complaint 
against  a  guardian  save  from  his  ward 
then  we  may  have  a  multitude  of 
wrongs  and  an  absence  of  remedies. 
.  .  .  Looking  then  at  the  necessities 
of  the  case,  we  hold  that  where  the 
cestui  que  trust  is  not  sui  juris,  and 
especially  where  there  is  infancy  and 
perhaps  feebleness,  any  relative  or 
friend  may  intervene  as  amicus  curiae. ' ' 

Any  Relative. — In  construing  the 
statute  permitting  "any  relative"  to 
petition  for  a  revocation  of  the  let- 
ters, it  was  held  in  Boiling  v.  Cough- 
lin,  5  Bedf.  (N.  T.)  116,  that  the 
words  "any  relative"  meant  "any 
person." 

In  Louisiana  to  remove  a  tutor,  the 
undertutor  is  the  proper  person  to  in- 
stitute proceedings,  and  if  there  is  no 
undertutor,  then  a  curator  ad  hoc  could 
be  appointed  for  that  purpose.  Welch 
v.  Baxter,  45  La.  Ann.  1062,  13  So. 
629;  McGuire  v.  Boss,  12  La.  575.  To 
remove  an  undertutor,  the  proper  per- 
son is  the  tutor,  though  a  curator  may 
also  act.  Eraser  v.  Zylicz,  29  La.  Ann. 
534.  The  uncles  of  a  minor  cannot 
bring  suit  to  remove  an  undertutor. 
Bird's  Heirs  v.  Black,  10  La.  82.  But 
an  undertutor  cannot  institute  proceed- 
ings to  remove  the  tutor  without  first 
communicating  the  facts  to  the  probate 
judge  and  without  being  directed  to  do 
so  by  the  court  of  probate.  Lillard  v, 
Kemp,  9  Bob.  113. 

A  Next  Friend. — Buohs  v.  Backer,  6 
Heisk.  (Tenn.)  395,  19  Am.  Bep.  598. 

5.  Cotton  v.  Goodson,  1  How.  (Miss.) 
295. 
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adverse  to  those  of  the  ward  or  who,  under  cover  of  an  application, 
desires  to  strike  at  the  rights  of  the  ward.6  The  next  friend  filing  a 
petition  for  the  removal  of  a  guardian  is  not  a  party  to  the  proceeding, 
and  hence  cannot  be  required  to  answer  interrogatories.7 

The  defendant  in  proceedings  of  this  nature  is  the  guardian  and  not 
the  judge  who  appointed  him.8 

E.  Pleadings.  —  1.  Generally.  —  The  proper  method  of  instituting 
proceedings  to  remove  a  guardian  is  by  petition,9  setting  forth  par- 
ticularly the  causes  and  facts  alleged  as  grounds  for  removal10  which 
must  be  sufficient  to  bring  the  matter  within  the  statute.11  Mere 
allegations  of  conclusions  in  the  language  of  the  statute  are  insufficient.12 
Technical  nicety  of  pleading,  however,  is  not  required.13  "Where  the 
removal  is  asked  upon  grounds  involving  an  examination  of  accounts, 
the  application  should  be  accompanied  with  a  petition  for  an  inter- 
mediate accounting.14 

2.  Effect  of  Insufficiency.  —  A  petition  which  is  insufficient  as  a 
pleading  seeking  the  removal  of  a  guardian  may  be  sufficient  to  war- 
rant the  court  in  ordering  an  accounting,15  and  where  the  court  may 
proceed  ex  muro  motu,  defects  in  the  petition  will    not   be    fatal.16 

3.  Amendment  of  Petition.  —  The  court  may  permit  an  amend- 
ment of  the  petition  when  necessary  to  raise  all  the  questions  which 
should  be  fully  determined.17 

4.  Answer.  —  Removal  may  be  ordered  where  the  guardian  refuses 
to  answer  the  petition.18 


6.  Dull's  Appeal,  10&  Pa.  604. 

7.  Gray  v.  Parke,  155  Mass.  433,  29 
N.  E.  641.  See  the  title  "Guardian 
Ad  Litem." 

8.  George  v.  Parker,  16  Iowa  530. 

9.  Dickerson  v.  Bowen,  128  Ga.  122, 
57  S.  E.  326;  Ruohs  v.  Backer,  6  Heisk. 
(Term.)    395,  19  Am.  Rep.  598. 

Summons  Not  Necessary. — Matter  of 
King,   42   Hun    (N.   Y.)    607. 

Petition  is  sufficient.  A  bill  is  not 
necessary.  Disbrow  v.  Henshaw,  8  Cow. 
(N.  Y.)   349.     See  supra,  in,  B. 

•Removal  on  court's  own  motion,  see 
Cherry  v.  "Wallis,  65  Tex.  442. 

Removal  on  citation  to  account,  see 
Deegan  v.  Deegan,  22  Nev.  185,  37 
Pac.  360. 

10.  Ala. — Huie  v.  Nixon,  6  Port.  77. 
Ky. — Jacobs  v.  Smith,  17  Ky.  L.  Rep. 
693,  32  S.  W.  394.  La.— Edwards  v. 
Morrow,  12  La.  Ann.  887. 

11.  Corn  v.  Corn,  4  Dem.  Sur.  (N. 
Y.)   394. 

Under  statute  in  Maryland,  "any 
application  to  remove  a  guardian  must 
allege  improper  conduct  on  the  part  of 
the  guardian,  either  in  relation  to  the 
care  and  management  of  the  property 
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or  person  of  the  infant."    Slattery  v. 
Smiley,  25  Md.  389. 

12.  In  re  Plumb,  4  N.  Y.  Supp.  135. 

13.  Smith  v.  Haas,  132  Iowa  493, 
109  N.  W.  1075;  Crawford  v.  Craw- 
ford, 91  Iowa  744,  60  N.  W.  501. 

The  failure  of  the  minor  to  sign  and 
swear  to  her  petition  for  the  removal 
of  a  guardian  will  not  avoid  a  judg- 
ment discharging  the  guardian  where 
it  appears  that  the  minor  appeared  in 
open  court  and  there  established  by 
proof  the  averments  of  her  petition. 
Stewart  v.  Robbins,  27  Tex.  Civ.  App, 
188,  65  S.  "W.  899. 

14.  Matter  of  Arnold,  76  App.  Div. 
126,   78   N.   Y.  'Supp.   772.     See  infra, 

vn. 

15.  See  infra,  VII. 

16.  Cherry  v.  Wallis,  65  Tex.  442. 

17.  Chadwick  v.  Dunham,  83  Minn. 
366,  86  N.  W.  351. 

But  an  amendment  cannot  be  per. 
mitted  in  a  matter  of  substance  so  as 
to  include  something  which  might  be 
the  basis  of  another  proceeding  in  the 
probate  court.  Hopkins  v.  Eichmond, 
29  R.  I.   527,  73  Atl.  308. 

18.  Voliva  v.  Moffitt,  30  Ind.  App. 
225,  65  N.  E.  754. 
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5.  Revocation  of  Illegal  Appointment.  —  A  motion  to  remove  a 
guardian,  whose  appointment  was  illegal,  is  in  effect  a  motion  to  re- 
voke his  void  appointment  and  it  need  not  specify  any  grounds 
therefor.19 

6.  Resignation.  —  The  petition  of  the  guardian  to  resign  his  trust 
should  contain  some  showing  by  which  the  court  can  see  that  it  would 
be  proper,  accompanied  by  a  report  of  the  state  of  his  account  as 
guardian  and  an  offer  to  settle  the  same  and  deliver  the  estate  as  the 
court  may  direct.20 

p.  Hearing  and  Deteemination.  —  Necessity  for  Hearing  and 
Time  Therefor.  —  A  guardian  should  not  be  removed  without  careful 
hearing  of  all  matters  which  legitimately  bear  upon  the  question,21 
and  it  has  been  held  that  the  proceedings  shall  be  had  at  a  regular 
term  rather  than  in  vacation.22 

Discretion  of  Court.  —  On  an  application  for  the  removal  of  a  guard- 
ian for  an  alleged  breach  of  duties  prescribed  by  statute,  a  large  dis- 
cretion is  necessarily  left  to  the  court  having  original  jurisdiction,23 
but  this  is  a  judicial  discretion  to  be  exercised  in  conformity  with 
the  rules  and  practice  of  courts,  and  not  capriciously.24 

The  Judgment  or  Order.  —  The  removal  of  the  guardian  is  accom- 
plished by  an  order  or  judgment25  which  should  be  in  conformity  with 
the  pleadings  on  which  it  is  based.26  Under  circumstances  which  ipso 
facto  terminate  the  guardianship,  no  judgment  of  removal  is  neces- 
sary.27   The  court  may  make  an  order  removing  a  guardian  and  an 


19.  Leavel  v.  Bettis,  3  Bush  (Ky.) 
71 

20.  Wackerle  v.  People,  168  HI  250, 
48  N.  E.  123. 

21.  Matter  of  Osborn,  74  App.  Div. 
113,  77  N.  Y.  Supp.  423. 

Where  a  guardian  has  been  appointed 
by  will,  the  fact  that  such  will  has 
been  admitted  to  probate  without  con- 
test as  to  the  mental  capacity  of  the 
testator  will  not  preclude  the  court 
from  passing  on  the  question  of  testa- 
mentary capacity  on  a  subsequent  ap- 
plication to  remove  such  guardian. 
Damarell  v.  Walker,  2  Redf.  (N.  Y.) 
198. 

22.  Lunger  v.  State,  12  Ind.  483. 

But  an  order  of  removal  made  at  spe- 
cial term  without  continuance  from  a 
regular  term  is  not  void.  Thompson  v. 
Hartline,  84  Ala.  65,  4  So.  18. 

23.  Ark — Sadler  v.  Rose,  18  Ark. 
600.  Ind. — Johnson  v.  Metzger,  95  Ind. 
307;  Young  v.  Young,  5  Ind.  513.  la. 
h  re  Nelson,  148  Iowa  118,  126  N.  W 
973,  1912  B  Ann.  Cas.  974;  Crawford  <o. 
Crawford,  91  Iowa  744,  60  N.  W.  501 
Ml— Macgill  v.  McEvoy,  85  Md.  286, 
37  Atl.  218.  Miss.— "Watt  v.  Allgood, 
62  Miss.  38.     Tex. — Brown    v.    Brown 


(Tex.   Civ.  App.),   142   S.  W.   23.     Va. 
Snavely  v.  Harkrader,  29  Gratt.  112. 

24.  Macgill  v.  McEvoy,  85  Md.  286, 
37  Atl.  218;  Matter  of  Osborn,  74  App. 
Div.  113,  77  N.  Y.  Supp.  423. 

25.  Determination  During  Life  of 
Ward. — The  order  for  removal  to  be 
valid  must  be  entered  during  the  life 
of  the  ward.  Eairchild  v.  Bascomb,  35 
Vt.   398. 

Partial  Revocation  Erroneous. — In 
Tenbrook  v.  McColm,  12  N.  J.  L.  97, 
it  was  held  that  a  partial  revocation  of 
a  guardianship  by  revoking  letters  as 
to  the  guardianship  of  the  person  and 
leaving  them  in  full  force  as  regards 
the  estate  was  erroneous. 

Where  there  are  several  wards  the 
removal  need  not  be  as  to  them  all. 
See  Nicholson's  Appeal,  20  Pa.  50. 

Upon  a  guardian's  tendering  his  res- 
ignation, the  probate  court  may  enter 
an  order  removing  him.  Brown  v. 
Huntsman,  32  Minn.  466,  21  N.  W.  555. 

26.  It  is  irregular  to  remove  two 
guardians  on  a  complaint  against  one. 
Shilling's  Appeal,  1  Pa.  90. 

27.  Succession  of  Bookter,  18  La. 
Ann.  157. 
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order  requiring  him  to  account  at  the  same  time  and  may  embrace  them 
in  the  same  entry.28  The  order  need  not  state  the  cause  of  removal.29 
Upon  proof  of  loss  through  misconduct  of  the  guardian,  pecuniary  dam- 
ages may  be  awarded  against  him.30 

Revocation  of  Previous  Letters.  —  It  would  seem  that  upon  a  finding 
that  an  appointment  had  been  improperly  and  irregularly  made  an 
order  delivering  the  custody  of  the  ward  to  another  person  should 
specifically  revoke  the  letters  of  guardianship  previously  issued,  but 
it  has  been  held  that  this  is  a  question  which  cannot  be  raised  by  the 
discharged  guardian.31 

G.  Injunction  may  issue  at  the  time  of  the  citation  or  thereafter 
to  restrain  the  guardian  from  acting  as  such.32 

H.  Review.  —  1.  Right  To  Review.  —  An  appeal  lies  from  an 
order  of  court  removing,33  or  refusing  to  remove,  a  guardian,34  al- 
though such  order  may  have  been  an  absolute  nullity.35    In  some  states 


28.  Thompson  v.  Hartline,  84  Ala. 
65,  4  So.  18;  Matter  of  Cooper,  2  Paige 
(N.  Y.)  34;  Phillips  v.  Liebmann,  10 
App.  Div.  128,  41  N.  Y.  Supp.  1020. 

In  the  absence  of  a  prayer,  in  the 
complaint  for  an  accounting  and  of  a 
finding  that  the  guardian  has  any 
money  of  the  ward  on  hand,  it  was 
held  in  Hancock  v.  Heaton,  53  Ind.  Ill, 
that  an  order  requiring  the  guardian  to 
account,  made  at  the  same  time  that 
he  was  removed,  was  "unauthorized 
and    erroneous." 

After  having  cited  a  guardian  to 
account,  it  was  held  in  Deegan  v.  Dee- 
gan,  22  Nev.  185,  37  Pac.  360,  58  Am. 
St.  Eep.  742,  that  the  court  may,  in  the 
exercise  of  its  discretion,  remove  him. 

An  order  removing  a  guardian  and 
appointing  his  successor  is  equivalent 
to  an  order  to  pay  over  any  money  in 
the  hands  of  the  one  removed  and  he 
is  bound  to  take  notice  of  the  order. 
Finney  v.  State,  9  Mo.  227;  State  v. 
Engelke,  6  Mo.  App.  356. 

29.  Crawford  v.  Crawford,  91  Iowa 
744,  60  N.  W.  501. 

It  may  properly  do  so,  however. 
Pepper  v.  Stone,  10  Vt.  427. 

30.  Marks  v.  Witkouski,  16  La.  Ann. 
341. 

31.  Ramsay  v.  Ramsay,  20  Wis.  507. 

Where  the  court  appointed  a  guard- 
ian without  notice  to  the  mother  and 
later  on  her  application  revoked  the 
appointment  and  set  aside  all  proceed- 
ings, it  was  held  that  the  claim  that 
the  court  should  simply  have  vacated 
the  appointment  and  set  the  original 
petition  for  rehearing  was  not  of  suffi- 
cient importance  to  justify  a  reversal. 
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Guardianship    of   Van   Loan,   142  CaL 
423,   76  Pac.  37. 

32.  See  supra,  II,  N,  7. 

33.  Ark. — Morrow  v.  Walker,  10 
Ark.  569.  Ga. — Teasley  v.  Vickery,  133 
Ga.  721,  66  S.  E.  918.  HI.— People  v. 
Buck,  149  111.  App.  283.  Ind.— Ward  v. 
Angevine,  46  Ind.  415.  la. — George  v. 
Parker,  16  Iowa  530.  Ky.— Clay  v. 
Cunningham,  26  Ky.  L.  Rep.  520,  82  S. 
W.  973;  Isaacs  v.  Taylor,  3  Dana  600. 
Md.— Slattery  v.  Smiley,  25  Md.  389. 
Mo.— State  v.  Allen,  92  Mo.  20,  4  S.  W. 
414.  N.  Y. — Disbrow  v.  Henshaw,  8 
Cow.  349.  S.  D.— In  re  Olson,  10  S.  D. 
648,  75  N.  W.  203. 

Mandamus  will  lie  to  force  the  lower 
court  to  grant  the  appeal.  State  v. 
Allen,  92  Mo.  20,  4  S.  W.  414. 

An  appeal  lies  from  that  part  of  the 
decree  which  relates  to  costs.  Dis- 
brow v.  Henshaw,  8  Cow.  (N.  V.)  349. 

34.  Md. — Macgill  v.  MeEvoy,  85 
Md.  286,  37  Atl.  218.  Mo.— Looney  V. 
Browning,  112  Mo.  App.  195,  86  S.  W. 
564.  Ohio. — Hiett  v.  Nebergall,  45 
Ohio  St.  702,  17  N.  E.  558. 

Contra,  Jones  v.  Jones,  34  N.  C.  98. 

A  ward  may  after  the  time  limit  of 
sixty  days  has  expired  be  allowed  an 
appeal  from  a  probate  decree  denying 
his  petition  for  a  revocation  of  hi'* 
guardianship,  when  he  was  prevented 
from  appealing  through  the  misfortune 
of  being  unable  to  furnish  an  appeal 
bond,  having  no  means  to  indemnify 
sureties,  his  property  being  in  the 
hands  of  his  guardian.  Wadleigh  v. 
Eaton,   59  N.  H.  574. 

35.  State  v.  Allen,  92  Mo.  20,  4  S. 
W.  414. 
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the  right  to  appeal  from  the  order  revoking36  or  refusing  to  revoke  an 
order  of  appointment37  is  denied.  A  guardian  who  has  been  removed 
cannot  appeal  from  the  appointment  of  the  new  guardian,  but  only 
from  the  order  removing  him.38 

2.  Parties.  —  Upon  an  appeal  by  a  guardian  from  an  order  remov- 
ing him,  any  person  upon  showing  his  right  to  be  heard  may  without 
being  formally  entered  as  a  party,  bring  the  appeal  to  a  hearing,39 
but  a  third  person  cannot  in  his  individual  capacity  take  an  appeal 
in  behalf  of  a  minor  from  an  order  denying  his  petition  for  the  re- 
moval of  his  general  guardian.40  On  an  appeal  from  an  order  removing 
a  guardian  and  appointing  another,  the  latter  is  a  necessary  party." 

3.  Appeal  Bond.  —  A  ward  need  give  no  bond  on  appeal  from  a 
decree  refusing  to  revoke  letters  of  guardianship.42 

4.  Exceptions  and  Assignment  of  Errors.  —  Where  no  exceptions 
have  been  taken  to  the  proceeding  for  removal  the  decree  will  be 
affirmed,43  and  where  the  assignment  of  errors  is  too  general  the  same 
will  not  be  considered.44 

5.  Determination.  —  Since  on  an  application  for  the  removal  of 
a  guardian  for  an  alleged  breach  of  duties,  a  large  discretion  is  neces- 
sarily left  to  the  courts  having  original  jurisdiction,  their  decision  will 
be  sustained  unless  such  discretion  has  been  grossly  abused  ;45  but  to 
enable  the  court  to  pass  upon  this  question,  the  sufficiency  of  the  rea- 
sons for  removing  the  guardian  may  be  inquired  into  on  appeal,43  and 


36.  Tenbrook  v.  M'Colm,  10  N.  J. 
L.  333. 

The  proper  method  of  review  is  by 

writ  of  certiorari.  Tenbrook  v.  M'Colm, 
10  N.  J.  L.  333. 

37.  In  re  Get  Young,  90  Cal.  77,  27 
Pae.  158. 

38.  Owen  v.  Pye,  115  Md.  400,  80 
Atl.  1007;  Hamilton  v.  Moore,  32  Miss. 
205.  But  see  In  re  Medbury,  48  Cal. 
83. 

39.  Brown  v.  Huntsman,  32  Minn. 
466,  21  N.  W.  555. 

40.  In  re  McLaughlin,  101  Wis.  672, 
78  N.  W.  144. 

41.  In  re  Medbury,  48  Cal.  83. 

42.  M'Donald  v.  Morton,  1  Mass. 
543;  Atwood  v.  Probate  Court,  17  B. 
I;  537,  23  Atl.  99.  See  generally  the 
title  "Appeal  Bonds." 

43.  Myers  v.  Pearsoll,  17  Ind.  405. 
See  generally  the  title  "Objections  and 
Exceptions." 

44.  Brown  v.  Brown  (Tex.'  Civ. 
%•),  142  S.  W.  23,  assignment  that 
court  erred  in  overruling  application  to 
remove  the  guardian.  See  generally 
the  title  "Errors,  Assignment  of." 

45.  Cal — Clark  v.  Superior  Court,  20 
Cal.  App.  305, 128  Pac.  1018.  Ind.— Bern- 
Hmer  v.  Miller,  114  Ind.  501,  17  N.  E. 


115;  Johnson  v.  Metzger,  95  Ind.  307; 
Nettleton  v.  State,  13  Ind.  159;  Young 
v.  Young,  5  Ind.  513;  Voliva  v.  Moffitt, 
30  Ind.  App.  225,  65  N.  B.  754.  la. 
Guardianship  of  Nelson,  148  Iowa  118, 
126  N.  W.  973,  1912  B  Ann.  Cas.  974. 
Ky. — Isaacs  v.  Taylor,  3  Dana  600.  Mo. 
King  v.  King,  73  Mo.  App.  78.  Pa, 
Nicholson's  Appeal,  20  Pa.  50.  Term. 
Webb"  v.  Fritts,  8  Baxt.  218.  Tex. 
Brown  v.  Brown  (Tex.  Civ.  App.),  142. 
S.   W.   23. 

The  removal  of  a  guardian  for  fail- 
ure to  file  an  inventory  within  the  time 
fixed  by  statute  is  much  in  the  dis- 
cretion of  the  court,  and  its  action  in 
refusing  to  remove  will  not  be  reversed 
if  an  excuse  be  shown  for  the  guard- 
ian's failure,  which  is  not  clearly  suffi- 
cient. Johnson  v.  Metzger,  95  Ind.  307, 
the  court  saying:  "It  may  well  be 
that  where  there  is  no  excuse  at  all 
shown,  the  failure  to  remove  the  guard- 
ian would  be  an  abuse  of  discretion, 
but  where  some  excuse  is  shown,  we 
think  it  is  our  duty  to  uphold  the  ac- 
tion of  the  court  of  original  jurisdic- 
tion, except  where  the  excuse  offered 
is  clearly  unreasonable  and  insuffi- 
cient. ' ' 

46.  Young  v.  Lorain,  11  111.  624,  52 
Am.  Dec.  463. 
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in  some  jurisdictions  it  is  provided  that  the  trial  be  had  de  novo." 
Upon  appeal  from  an  order  refusing  to  revoke  the  appointment  of  a 
guardian,  the  propriety  of  the  order  appointing  him  is  not  open  to 
review.48  Where  pending  the  appeal  the  necessity  for  guardianship 
ceases  the  appeal  may  be  dismissed.49 

Presumptions  on  Appeal.  —  Nothing  appearing  in  the  record  to  the 
contrary,  the  appellate  court  will  presume  the  court  gave  proper 
notice,50  and  that  the  order  was  rightly  made,  and  upon  sufficient  evi- 
dence.51 But  where  no  cause  for  removal  appears  in  the  record,  the 
appellate  court  will  not  assume  the  removal  was  for  a  cause  not  therein 
appearing,  so  as  to  bring  it  within  the  statute.52 

6.  Effect  of  Appeal.  —  An  appeal  from  a  decree  removing  a  guard- 
ian does  not  vacate  the  decree,53  but  in  some  states  stays  further  pro- 
ceedings in  the  matter  of  appointing  a  general  guardian  to  succeed 
him.54  If  the  order  removing  the  guardian  be  reversed,  his  successor 
will  be  displaced  as  guardian.55 

I.  Costs.  —  In  a  proceeding  by  which  the  guardian  is  removed,  the 
costs  should  be  taxed  against  him,56  but  it  has  been  held  that  if  he 
resists  in  good  faith  and  exercises  sound  discretion,  costs  will  be  taxed 
against  the  ward's  estate.57  In  a  contest  between. two  persons  to  deter- 
mine which  is  entitled  to  the  office,  costs  will  be  taxed  against  the  un- 
successful contestant.68 


47.  day  v.  Cunningham,  26  Ky.  L. 
Kep.  520,  82  S.  W.  973. 

48.  Lefever  v.  Lefever,  6  Md.  472. 

49.  Dismissal. — Where  pending  an 
appeal  from  a  judgment  removing  a 
tutrix,  the  minor  marries,  thereby 
emancipating  herself,  the  appeal  will 
be  dismissed.  Tutorship  of  Wilds,  6 
Bob.  (La.)   31.     ' 

50.  Brodribb  v.  Tibbits,  63  Cal.  80. 

51.  Cal.— Brodribb  v.  Tibbits,  63 
Cal.  80.  la.— Crawford  v.  Crawford,  91 
Iowa  744,  60  N.  W.  501.  Md. — Lefever 
v.  Lefever,  6  Md.  472. 

52.  In  re  Eaynor,  74  Cal.  421,  16 
Pac.   229. 

53.  Conn. — Merrells  v.  Phelps,  34 
Conn.  109.  Mass. — Gray  v.  Parke,  155 
Mass..  433,  29  N.  E.  641.  Vt.— State  v. 
MeKown,  21  Vt.  503. 

See  also  Guardianship  of  Van  Loan, 
142  Cal.  429,  76  Pae.  39. 

Custody  of  Ward  and  Estate  Pend- 
ing Appeal. — In  State  v.  MeKown,  21 
Vt.  503  the  court  held  "that  the  right 
of  the  first  guardian  is  suspended  dur- 
ing the  pendency  of  the  appeal,  and 
that  the  custody  and  control  of  the 
ward  and  estate  properly  belongs  to 
the  new  guardian,  until  it'  shall  be  re- 


stored to  the  former  guardian  by  a  de- 
cision on  appeal  in  his  favor,  or  deter- 
mined in  some  other  way." 

54.  Guardianship  of  Van  Loan,  142 
Cal.   429,   76  Pac.   39. 

55.  In  re  Medbury,  48  Cal.  83. 

56.  Ind. — Bernhamer  v.  Miller,  114 
Ind.  501,  17  N.  E.  115.  N.  Y.— Guard- 
ian of  O'Neil,  Tuck.  34.  Pa.— Silver's 
Estate,  6  Pa.  Dist.  267. 

As  to  the  recovery  of  costs  as  against 
the  sureties  on  the  guardianship  bond, 
see  infra,  X,  B,  7,  d. 

Where  the  guardian  petitioned  for 
the  revocation  of  his  letters  it  was 
held  that  he  should  pay  the  costs  in- 
cident to  a  contest  founded  upon  his 
neglect.  Matter  of  Wright,  2  Connoly 
(N.  Y.)   108. 

Where  a  guardian  is  only  partially 
removed  from  his  trust,  and  is  not  al- 
lowed to  recover  his  costs  from  the  op- 
posite party,  the  decree  is  in  his  favor 
and  he  cannot  complain.  Nicholson's 
Appeal,  20  Pa.  50. 

57.  Dearborn  v.  Batten,  64  N.  H. 
568,  15  Atl.  149. 

58.  In  re  Mintzer's  Estate,  163  Pa. 
484,  30  Atl.  153.  But  see  Tutorship  of 
Mossy,  3  Eob.  (La.)  390. 
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IV.  INVENTORY  OF  WARD'S  PROPERTY.  —  The  guardian59 
and  his  successor60  must  file  an  inventory  of  the  property  of  the 
ward.61  The  guardian  has  not  a  vested  right  to  be  governed  in  rela- 
tion to  the  time  of  filing  inventories  by  the  statute  in  force  when  he 
was  sworn,  but  he  must  comply  with  any  changes  made  by  subsequent 
statutes.62 

In  case  of  failure  to  file  the  inventory,  the  guardian  will  be  removed,63 
or  the  court  may  order  him  to  file  one  within  a  specified  time,64  or  direct 
an  attachment  to  issue  against  him65  and  institute  proceedings  against 
his  bondsmen.66 

Correction.  — Upon  a  showing  of  error  in  the  inventory,  the  court 
will  permit  the    guardian    to    correct    his    account    or    inventory.67 

V.  PROCEEDINGS  TO  OBTAIN  CUSTODY  OP  WARD.  — A. 
The  Method.  —  1.  Habeas  Corpus.  —  The  guardian  may  institute 
habeas  corpus  proceedings  to  obtain  the  possession  and  custody  of  his 
ward.68 


59.  "Wood  v.  Black,  84  Ina.  279; 
Markle  v.  Phillips,  5  Ind.  510.  See  the 
statutes  of  the  several  states. 

An  inventory  made  in  the  absence 
of  the  undertutor  is  incorrectly  made. 
Frere  v.  Frere,  1  Mart.  N.  S.  (La.)  462. 

60.  Wood  v.  Black,  84  Ind.  279. 

61.  In  Louisiana,  at  least,  there  is 
no  rule  of  law  or  authority  which  re- 
quires that  in  an  inventory  of  a  minor's 
property,  a  distinction  or  description 
should  be  made  of  what  was  inherited 
from  the  father  or  mother.  Agaisse  v. 
Guedron,  2  Mart.  N.  S.  (La.)  73. 

Not  until  he  is  appointed  and  quali- 
fied.   Wood  v.  Brown,  10  La.  540. 

62.  Markle  v.  Phillips,  5  Ind.  510. 

63.  Wood  v.  Black,  84  Ind.  279. 

64.  Matter  of  Seaman,  2  Paige  Ch. 
(N.  T.)   409. 

65.  Matter  of  Seaman,  2  Paige  Ch. 
(N.  Y.)  409. 

66.  Matter  of  Seaman,  2  Paige  Ch. 
(N.  Y.)  409. 

67.  Martin  v.  Sheridan,  46  Mich.  93, 
8  N.  W.  722. 

68.  Conn. — Kelsey  v.  Green,  69 
Conn.  291,  37  Atl.  679,  38  L.  R.  A.  471. 
Ga.— Payne  v.  Payne,  39  Ga.  174,  176. 
HI. — People  ex  rel.  Good  v.  Hoxie,  175 
111.  App.  563.  Ind. — Brooke  v.  Logan, 
112  Ind.  183,  13  N.  E.  669,  2  Am.  St. 
Rep.  177;  Garner  v.  Gordon,  41  Ind. 
92.  Kan. — In  re  Hamilton,  66  Kan. 
754,  71  Pac.  817;  In  re  King,  66  Kan. 
695,  72  Pac.  263,  97  Am.  St.  Bep.  399, 
67  L.  R.  A.  783.  Mich.— In  re  Stock- 
man, 71  Mich.  180,  38  N.  W.  876.  Minn. 
State  v.  Bechdel,  37  Minn.  360,  34  N. 

52 


W.  334,  5  Am.  St.  Rep.  854.  Mo.— Weir 
v.  Marley,  99  Mo.  484,  12  S.  W.  798, 
6  L.  R.  A.  672;  Ex  parte  Ingenbohs, 
173  Mo.  App.  261,  158  S.  W.  878.  Neb. 
State  v.  Nebraska  Children 's  Home 
Soc,  94  Neb.  255,  143  N.  W.  203.  Nev. 
Ex  parte  Swall,  134  Pac.  96.  N.  T. 
Matter  of  Grant.  166  N.  Y.  640,  60 
N".  E.  1111  (affirming  56  App.  Div.  176, 
67  N.  Y.  Supp.  654);  People  ex  rel. 
Pruyn  v.  Walts,  122  N.  Y.  238,  25  N. 
E.  266;  Matter  of  Welch,  74  N.  Y. 
299,  301;  Wilcox  v.  Wilcox,  14  N.  Y. 
575,  580;  Matter  of  Pruyne,  68  App. 
Div.  584,  590,  73  N.  Y.  Supp.  859.  N.  D. 
Knapp  v.  Tolan,  142  N.  W.  915.  Okla. 
Jamison  v.  Gilbert,  38  Okla.  751,  135 
Pac.  342,  47  L.  R.  A.  (N.  S.)  1133.  Tex. 
Clark  v.  Hendricks  (Tex.  Civ.  App.), 
164  S.  W.  57.  W.  Va.— Green  v.  Camp- 
bell, 35  W.  Va.  698,  14  S.  E.  212,  29 
Am.  St.  Rep.  843. 

See  also  the  title  "Habeas  Corpus." 
A  proceeding  in  habeas  corpus  relat- 
ing to  the  custody  of  a  child  must  be 
viewed  in  two  aspects.  In  form,  the 
writ  purports  to  afford  an  inquiry  into 
the  question  whether  the  child  is  un- 
lawfully restrained  of  its  liberty.  In 
fact,  it  is  ordinarily  a  means  of  in- 
vestigating and  determining  which  of 
two  parties  has  the  better  right  to  the 
custody  of  a  child.  In  re  King',  66  Kan. 
695,  72  Pac.  263,  97  Am.  St.  Rep.  399, 
67  L.  R.  A.  783. 

Not  civil  proceedings  *  (thin  the 
meaning  of  the  bill  of  rights.  Garner 
17.  Gordon,  41  Ind.  92.  But  see  the 
title  "Habeas  Corpus,"  and  People  ens 
rel.  Good  v.  Hoxie,  175  111.  App.  563. 
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2.  Petition.  —  If  the  right  to  custody  is  not  determined  when  the 
guardian  is  appointed,  he  may  thereafter  petition  the  court  for  the 
custody  of  the  ward.69  And  such  a  petition  may  be  filed  by  the  parent 
if  the  infant  is  in  the  guardian's  custody.70 

B.  Notice.  —  Where  a  petition  is  filed  by  a  guardian,  notice  of 
the  proceedings  must  be  given  to  the  living  parent    of   the   child.71 

C.  Jurisdiction.  —  The  jurisdiction  to  be  exercised  by  the  court 
or  officer  in  such  proceedings  is  equitable  in  its  character,72  but  the 
particular  courts  which  exercise  the  jurisdiction  vary  in  the  different 
states.73 

D.  Hearing  and  Determination.  —  1.  In  Chambers  and  Vaca- 
tion. —  Since  the  jurisdiction  to  be  exercised  is  equitable  in  its  char- 
acter,74 the  hearing  may  be  had  at  chambers  in  vacation.75 

2.  The  Adjudication.  —  The  court  having  the  welfare  of  the  child 
as  its  paramount  consideration,76  will  exercise  its  discretion  in  the 
matter,77  and  may  refuse  to  award  the  child  to  either  of  the  contesting 


69.  Peacock  v.  Peacock,  61  Me.  211; 
Matter  of  Pruyne,  68  App.  Div.  584, 
590,  73  N.  Y.  SUpp.  859. 

70.  Payne  v.  Payne,  39  Ga.  174. 

71.  Peacock  v.  Peacock,  61  Me.  211, 
213. 

72.  N.  Y. — People  ex  rel.  Pruyne  v. 
"Walts,  122  N.  Y.  238,  25  N.  E.  266. 
N.  D. — Knapp  v.  Tolan,  142  N.  W.  915. 
W.  Va. — Green  v.  Campbell,  35  W.  Va. 
698,  14  S.  E.  212,  29  Am.  St.  Pep.  843, 
habeas  corpus  proceedings. 

73.  See  Ex  parte  Ingenbohs,  173  Mo. 
App.  261,  158  S.  W.  878,  court  of  ap- 
peals in  habeas  corpus  proceedings. 

In  Nebraska. — A  petition  by  a  par- 
ent for  a  writ  of  habeas  corpus  to  ob- 
tain the  possession  of  his"  minor  child 
may  be  brought  in  the  district  court  in 
the  county  where  the  unlawful  deten- 
tion takes  place.  State  v.  Nebraska 
Children's  Home  Society,  94  Neb.  255, 
143  N.  "W.  203. 

74.  •  See  supra,  II,  A. 

75.  "Wilcox  v.  "Wilcox,  14  N.  Y.  575. 

76.  Conn. — Kelsey  v.  Green,  69 
Conn.  291,  37  Atl.  679,  38  L.  E.  A. 
471.  Ga. — Payne  v.  Payne,  39  Ga.  174, 
176.  Ind. — Brooke  v.  Logan,  112  Ind: 
183,  13  N.  E.  669,  2  Am.  St.  Sep.  177; 
Garner  v.  Gordon,  41  Ind.  92.  Mich. 
In  re  Stockman,  71  Mich.  180,  38  N.  W. 
876.  N.  J.— Eichards  v.  Collins,  45  N. 
J.  Eq.  283,  17  Atl.  831.  N.  Y.— People 
ex  rel.  Pruyne  v.  "Waits,  122  N.  Y.  238, 
25  N.  E.  266.  Pa. — Brown's  Estate,  166 
Pa.  249,  30  Atl.  1122. 

The  Court  May  Consider  the  "Wishes 
Of  the  Child.— Green  v.  Campbell,  35  "W, 
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Va.  698,  14  S.  E.  212,  29  Am.  St.  Eep. 
843. 

"Courts  sometimes  heed  the  ex- 
pressed wish  of  an  infant  as  to  its 
custody;  but  the  worthlessness  of  such 
an  expression  by  a  child  of  six  years 
of  age  is  clearly  shown  by  this  case." 
Jamison  v.  Gilbert,  38  Okla.  751,  135 
Pac.  342,  47  L.  E.  A.  (N.  S.)  1133. 

In  Eichards  v.  Collins,  45  N".  J.  Eq. 
283,  287,  17  Atl.  831,  it  is  said:  "In 
resolving  the  general  question  what 
will  best  subserve  the  interest  and  hap- 
piness of  the  child,  its  own  wish  and 
choice  may  be  consulted  and  given 
weight,  if  it  be  of  an  age  and  capacity 
to  form  a  rational  judgment.  There  is 
no  fixed  age  which  capacitates  for  such 
choice.  It  depends  upon  the  extent  of 
the  mental  development.  .  .  .  The 
wishes  of  children  of  sufficient  capac- 
ity to  form  them  are  given  especial 
consideration,  where  the  parents  have 
for  a  length  of  time  voluntarily  al- 
lowed their  children  to  live  in  the  fam- 
ily of  others,  and  thus  form  home  as- 
sociations and  ties  of  affection  for 
those  having  their  care  and  nurture, 
and  when  it  would  mar  the  happiness 
of  the  children  to  sever  such  ties." 

But  the  court  is  bound  to  respect  the 
legal  rights  of  the  parent  or  guardian, 
and  their  rights  cannot  be  overthrown 
by  the  mere  wishes  of  the  child.  People 
ex  rel.  Pruyne  v.  "Walts,  122  N.  Y.  238, 
25  N.  E.  266;  Green  17.  Campbell,  35  W. 
Va.  6SS",  14  S.  E.  212,  29  Am.  St.  Eep. 
843. 

77.  Conn. — Kelsey  v.  Green,  69  Conn. 
291,  37  Atl.  679,  38  L.  E.  A.  471.    Ga, 
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parties,  but  instead,  place  it    in    the    custody    of    a    third    party.78 
The  court  may  order  the  custodian  to  produce  the  child  although  it  actual- 
ly reside  in  another  state.79 

3.  Conclusiveness.  —  The  question  of  the  custody  of  a  minor  child, 
once  properly  and  finally  adjudicated,  such  adjudication  is  conclusive 
unless  there  is  an  appeal,80  or  until  some  new  fact  or  change  of  cir- 
cumstances has  occurred  which  has  altered  the  state  of  the  case  or  the 
relative  claims  of  the  parties  in  some  material  respect.81  A  former 
decree  made  in  habeas  corpus  proceedings  fixing  the  custody  of  a 


Payne  v.  Payne,  39  Ga.  174;  Boyd  v. 
Glass,  34  Ga.  253;  Lindsey  v.  Lindsey, 
14  Ga.  657.  Ind.— -Garner  v.  Gordon,  41 
Ind.  92.  Mich. — In  re  Stockman,  71 
Mich.  ISO,  38  N.  W.  876.  Neb.— State 
v,  Nebraska  Children's  Home  Society, 
94  Neb.  255,  143  N.  W.  203.  N.  Y. 
People  ex  rel.  Pruyne  v.  Walts,  122  N. 
T.  238,  25  N.  E.  266;  Matter  of  Welch, 
74  N.  Y.  299,  301 ;  Wilcox  v.  Wilcox,  14 
N.  T.  575.  N.  D. — Knapp  v.  Tolan,  142 
N.  W.  915.  Pa.— Brown's  Estate,  166 
Pa.  249,  30  Atl.  1122.  W.  Va.— Green 
v.  Campbell,  35  W.  Va.  698,  704,  14  S. 
E.  212,  29  Am.  St.  Bep.  843. 

78.  Kelsey  v.  Green,  69  Conn.  291, 
37  Atl.  679,  38  L.  B.  A.  471;  Knapp  v. 
Tolan  (N.  D.),  142  N.  W.  915. 

79.  People  ex  rel.  Ludden  v.  Win- 
ston, 34  Misc.  21,  69  N.  Y.  Supp.  452. 

80.  Ind. — Brooke  v.  Logan,  112  Ind. 
183,  13  N.  E.  669,  2  Am.  St.  Bep.  177. 
Mich.— In  re  Sneden,  105  Mich.  61,  62 
N.  W.  1009,  55  Am.  St.  Bep.  435. 
Minn.— State  v.  Bechdel,  37  Minn.  360, 
34  N.  W.  334,  5  Am.  St.  Bep.  854.  N.  Y. 
Mercein  v.  People,  25  Wend.  64,  35  Am. 
Dec.  653.  N.  D.— Knapp  v.  Tolan,  142 
N.  W.  915. 

But  see  the  titles  "Habeas  Corpus;" 
"Parent  and  Child." 

In  In  re  Hamilton,  66  Kan.  754,  71 
Pac.  817,  the  court  said:  "After  a  care- 
ful examination  of  the  authorities,  we 
are  inclined  to  the  opinion,  in  cases  of 
this  character,  where  the  controversy 
arises  over  the  custody  of  a  child,  that 
the  real  issue  is  one  between  private 
parties  contesting  a  question  of  private 
right,  under  the  form  of  habeas  cor- 
pus proceedings  in  which  there  arisgs 
io  question  of  personal  liberty,  and,  in 
consequence,  all  matters  in  issue  aris- 
iag  upon  the  same  state  of  facts  deter- 
mined in  the  prior  proceeding  should 
,  be  regarded  as  settled  and  concluded." 

That  the  custody  of  a  child  may  be 
conclusively  adjudged  against  a  fath- 
er's rights   it   must   appear   that    the 


father  was  in  court  in  such  manner 
that  the  question  of  his  fitness  must 
have  been  passed  on  in  appointing  the 
guardian  and  decreeing  the  custody. 
Brooke  v.  Logan,  112  Ind.  183,  13  N.  E. 
669,  2  Am.  St.  Bep.  177. 

"It  is  doubtful  if  the  issuance  of 
letters  (of  guardianship)  in  any  event 
should  be  regarded  as  an  adjudication 
of  the  right  of  custody,  even  where 
the  guardianship  is  of  the  person." 
Stmidt  v.  Benenga,  140  Iowa  399,  118 
N.  W.  439. 

Where  a  father  brings  proceedings 
to  have  a  statutory  guardian  of  his 
minor  child  removed  and  himself  ap- 
pointed, a  judgment  refusing  to  grant 
such  relief  does  not  involve  the  right 
to  the  custody  of  the  child,  and  is  not 
a  bar  to  a  proceeding  by  habeas  cor- 
pus to  obtain  the  custody.  Brooke  v. 
Logan,  112  Ind.  183,  13  N.  E.  669,  2 
Am.  St.  Bep.   177. 

A  wife  who  was  not  a  party  to  a 
former  habeas  corpus  proceeding  to 
obtain  the  custody  of  a  child  is  not 
estopped  from  suing  out  a  like  writ 
against  the  same  person.  Taylor  v. 
Neither,  108  Ga.  765,  33  S.  E.  420. 

If  an  appeal  is  taken  and  a  bond 
given  the  court  should  not  change  or 
disturb  the  custody  of  the  ward  un- 
til the  final  disposition  of  the  matter. 
Garner  v.  Gordon,  41  Ind.  92,  108. 

81.  Ind. — Dubois  v.  Johnson,  96  Ind. 
S;  Everitt  v.  Everitt,  29  Ind.  App.  508, 
64  N.  E.  892.  Kan. — In  re  Hamilton, 
66  Kan.  754,  71  Pac  817.  Mich. — In  re 
Sneden,  105  Mich.  61,  62  N.  W.  1009, 
55  Am.  St.  Bep.  435.  Minn. — State  v. 
Bechdel,  37  Minn.  360,  34  N.  W.  334, 
5  Am.  St.  Bep.  854.  Mo. — Weir  v. 
Marley,  99  Mo.  484,  12  S.  W.  798,  6  L. 
B.  A.  672.  N.  Y. — Mercein  v.  People, 
25  Wend.  64,  35  Am.  Dec.  653;  People 
ex  ret  Ludden  v.  Winston,  34  Misc.  21, 
69  N.  Y.  Supp.  452.  N.  D.— Knapp  v. 
Tolan,  142  N.  W.  915.  Pa. — Deringer 
v.  Deringer,  5  Leg.   Gaz.   329,  30  Leg. 
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child  will  not  preclude  the  court  in  divorce  proceedings  from  making 
provision  for  the  custody  and  support  of  such  child.82 

E.  Costs  and  expenses  incurred  by  a  guardian  in  recovering  the 
custody  of  his  ward  may  be  allowed  him  from  the  ward's  estate.88 

F.  Review.  —  An  order  of  a  lower  court  awarding  the  custody  of 
a  minor  child  to  one  of  the  parties  in  habeas  corpus  proceedings  may 
be  reviewed  on  appeal,84  but  unless  the  discretion  of  the  lower  court 
has  been  flagrantly  abused,  its    judgment    will    not   be    disturbed.85 

VI.  ALLOWANCE  FOR  MAINTENANCE  AND  EDUCATION. 
It  is  competent  for  the  court  to  fix  the  amount  to  be  expended  in  the 
maintenance  and  education  of  a  ward,86  and  to  say  to  what  extent  the 
principal  shall  be  used  for  this  purpose.87  Applications  of  this  char- 
acter should  always  receive  serious  consideration.88     The  court  may 


Int.  336,  10  Phila.  190.  W.  Va.^Green 
v.  Campbell,  35  W.  Va.  698,  14  S.  E. 
212,  29  Am.  St.  Sep.  843. 

The  decision  in  the  habeas  corpus 
proceeding  is  at  most  only  conclusive 
in  respect  to  the  facts  and  circum- 
stances then  existing,  and  not  as  to 
such  as  might  afterward  arise.  Ever- 
itt  v.  Everitt,  29  Ind.  App.  508,  64 
N.  E.  892. 

The  determination  is  without  preju- 
dice to  new  proceedings  for  the  same 
purpose.  Matter  of  Pruyne,  68  App. 
Div.  584,  73  N.  Y.  Supp.  859. 

In  a  proceeding  in  habeas  corpus  the 
judgment  of  a  court  with  regard  to 
the  custody  of  a  child  will  not  prevent 
another  court  later  from  making  an- 
other and  different  order,  if  the  wel- 
fare of  the  child  requires  it,  although 
no  material  change  of  circumstances 
is  shown.  Brooke  v.  Logan,  112  Ind. 
183,  13  N.  E.  669,  2  Am.  St.  Eep.  177; 
In  re  King,  66  Kan.  695,  72  Pac.  263, 
97  Am.  St.  Eep.  399,  67  L.  E.  A.  783. 

82.  Everitt  v.  Everitt,  29  Ind.  App. 
508,  64  N.  E.  892. 

83.  Where  a  testamentary  guardian 
who,  under  a  will,  is  entitled  to  the 
custody  of  a  minor,  has  been  refused 
possession  and  custody  on  the  grounds 
that  under  all  of  the  circumstances  it 
was  not  advisable  that  the  infant 
should  be  taken  from  the  home  where 
he  was  then  living,  and  appeals  from 
the  order,  he  should  be  allowed  the 
costs  and  expenses  incurred  by  him 
upon  the  original  hearing,  but  not 
the  costs  and  expenses  of  an  unsuc- 
cessful appeal.  Matter  of  Pruyne,  68 
App.  Div.  584,  591,  73  N.  Y.  Supp.  859. 

But  one  who  has  not  yet  been  ap- 
pointed guardian  at  the  time  of  the 
habeas    corpus    proceedings    may    not 
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charge  the  expense  of  such  proceedings 
against  the  estate  of  the  ward.  Mat- 
ter of  Grant,  166  N.  Y.  640,  60  N.  E. 
1111,  affirming  56  App.  Div.  176,  67  N. 
Y.  Supp.  654. 

84.  Jamison  v.  Gilbert,  38  Okla.  751, 
135  Pac.  342,  47  L.  B,  A.  (N.  S.)  1133. 
See  the  title  "Habeas  Corpus." 

85.  Payne  v.  Payne,  39  Ga.  174; 
Boyd  v.  Glass,  34  Ga.  253;  Lindsey  <o. 
Lindsey,  14  Ga.  657;  Matter  of  Wefch, 

74  N.  Y.  299. 

In  a  contest  over  the  possession  of 
two  minor  children  between  the  mother 
and  the  testamentary  guardian,  who 
is  the  grandfather,  when  it  is  shown 
that  one  of  them  is  only  three  years 
old,  and  the  other  one  year  old,  and 
still  at  the  mother's  breast,  an  appel- 
late court  will  not  control  the  discre- 
tion of  the  court  below  whose  judg- 
ment is  in  favor  of  the  mother's  right 
to  their  custody,  till  the  period  arrives 
when  it  is  proper  that  the  testament- 
ary guardian  take  possession  of  the 
minors  for  the  purposes  of  their  educa- 
tion.    Payne  v.  Payne,  39  Ga.  174. 

86.  Wiggle  v.  Owen,  45  Miss.  691; 
Matter  of  Brown,  80  Misc.  4,  141  N.  T. 
Supp.  193.     See  also  Pfefferle  v.  Herr, 

75  N.  J.  Eq.  219,  71  Atl.  689,  138  Am. 
St.  Eep.  518.  , 

An  order  directing  the  guardian  to 
apply  the  ward's  property  to  his  sup- 
port may  by  statute  be  obtained  by 
any  relative  or  other  person,  which 
includes  the  natural  guardian.  Matter 
of  Quinn,  6  Dem.  39,  19  N.  Y.  Supp._830. 

Jurisdiction  of  such  allowances  is  in 
the  probate  court.  Nichols  v.  Shearon, 
49  Ark.  75,  4  S.  W.  167. 

87.  Wiggle  v.  Owen,  45  Miss.  691. 

88.  In  Matter  of  Brown,  80  Misc.  4, 
141  N.  Y.  Supp.  193,  the  court  said: 
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allow  the  guardian  credit  for  necessaries  furnished  the  ward  prior  to 
the  appointment.89 

Necessity  of  Order  Authorizing  Expenditure.  —  In  some  jurisdictions  the 
guardian  must  obtain  the  sanction  or  order  of  the  proper  court  before 
making  an  expenditure  for  the  support  and  maintenance  of  the  ward 
where  the  expenditure  is  made  from  or  would  have  to  be  allowed  out 
of  the  corpus  of  the  estate.80  In  other  states,  however,  such  a  previous 
order  is  unnecessary  but  the  guardian  on  a  proper  showing  of  the 
necessity  may  be  allowed  credit  therefor,91  even  where  the  statute  pro- 
vides for  the  obtaining  of  an  order  authorizing  the  expenditure  of  funds 


"The  application  for  the  allowance  out 
of  the  estate  of  an  infant,  is  always 
very  serious.  In  legal  theory  the  chan- 
cellor, or  the  court  substituted  for  the 
chancellor  in  this  instance  the  surro- 
gate is  the  guardian  of  incompetents. 
Formerly  a  warrant  to  that  effect 
passed  with  the  chancellor's  seal  of  of- 
fice. The  relative  commissioned  as 
guardian  is  only  the  guardian  desig- 
nated, or  official  of  the  court,  and  if 
the  court  expressly  sanction  improvi- 
dence or  waste  of  the  infant's  estate 
it  is  not  only  'error'  but  a  wrong  to  the 
child  done  by  the  court." 

Upon  an  application  by  the  father 
as  guardian  for  an  annual  allowance 
the  court  must  take  into  consideration 
the  circumstances  of  the  father  and  the 
amount  of  the  ward's  fortune,  and  the 
father's  petition  should  allege  that  he 
is  unable  to  maintain  such  children. 
Matter  of  Brown,  80  Misc.  4,  141  N.  T. 
Supp.  193. 

89.  Logan  v.  Gay,  99  Tex.  603,  90 
S.  W.  861,  92  S.  W.  255  .  But  see  Sped- 
den  v.  State,  3  Har.  &  J.  (Md.)  251. 

90.  La. — Barbarin  v.  Barbarin,  3  La. 
Ann.  263.  Pa.— Lewis'  Estate,  9  Kulp 
397.  Term. — Beeler  v.  Dunn,  3  Head 
87;  Phillips  v.  Davis,  2  Sneed  520; 
Hester  v.  Wilkinson,  6  Humph.  215; 
Cohen  v.  Shyer,  1  Tenn.  Ch.  192.  Va. 
Whitehead  v.  Bradley,  87  Va.  676,  13 
S.  E.  195. 

By  Statute. — Ark. — Hudson  v.  New- 
ton, 83  Ark.  223,  103  S.  W.  170;  Camp- 
bell v.  Clark,  63  Ark.  450,  39  S.  W. 
262,  Miss. — Ex  parte  George,  63  Miss. 
143;  Darter  v.  Speirs,  61  Miss.  148; 
Boyd  v.  Hawkins,  60  Miss.  277;  Dalton 
1>.  Jones,  51  Miss.  585.  Tex. — De  Cor- 
dova v.  Rogers,  97  Tex.  60,  75  S.  W. 
16;  Blackwood  v.  Blackwood's  Estate, 
92  Tex.  478,  49  S.  W.  1045;  Jones'  v. 
Parker,  67  Tex.  76,  3  S.  W.  222;  Nich- 
olson v.  Nicholson  (Tex.  Civ.  App.), 
125  S.  W.  965. 


Necessaries  Furnished  Prior  to  Ap- 
pointment.— A  statute  providing  that 
a  guardian  shall  not  be  allowed  credit 
for  expenditures  out  of  the  corpus  of 
the  estate  made  without  obtaining  an 
order  therefor,  has  no  application  to 
necessaries  furnished  the  ward  by  the 
guardian  before  his  appointment.  Log- 
an v.  Gay,  99  Tex.  603,  90  S.  W.  861, 
92  S.  W.  255. 

Except  in  Extreme  Cases  of  Urgent 
Necessity. — Tharington  v.  Tharington, 
99  N.  C.  118,  5  S.  E.  414. 

91.  Cal. — Estate  of  Boyes,  151  Cal. 
143,  90  Pac.  454.  But  see  Los  Angeles 
County  v.  Winans,  13  Cal.  App.  234, 
109  Pac.  640.  111. — Cummins  v.  Cum- 
mins, 29  Til.  452.  But  see  Hazelrigg  v. 
Pursley,  69  111.  App.  467.  Ky.— Chap- 
line  v.  Moore,  7  Mon.  150.  See  also 
Dixon  v.  Hosick,  101  Ky.  231,  41  S.  W. 
282;  Bates  v.  Hall,  20  Ky.  L.  Rep.  573, 
47  S.  W.  216.  But  see  Jarret  v.  An- 
drews, 7  Bush  311.  Me. — See  Preble  v. 
Longfellow,  48  Me.  279.  Mich.— Gott 
v,  Culp,  45  Mich.  265,  7  N.  W.  767. 
Minn. — In  re  Besondy,  32  Minn.  385,  20 
N.  W.  366,  50  Am.  Rep.  579.  N.  J. 
Pfefferle  v.  Herr,  75  IS.  J.  Eq.  219,  71 
Atl.  689,  138  Am.  St.  Rep.  518.  N.  Y. 
Hyland  v.  Baxter,  98  N.  Y.  61;  Oak- 
ley v.  Oakley,  3  Dem.  140;  Williams  v. 
Clarke,  82  App.  Div.  199,  81  N.  Y. 
Supp.  381;  Matter  of  Wandell,  32  Hun 
545;  Matter  of  Putney,  61  Misc.  1,  114 
N.  Y.  Supp.  556;  In  re  Klunck,  33  Misc. 
267,  68  N.  Y.  Supp.  629.  N.  C— Duffy 
v.  Williams,  133  N.  C.  195,  45  S.  E.  548; 
Downey  v.  Bullock,  42  N.  C.  102.  Ore 
In  re  Wilson,  40  Ore.  353,  68  Pac.  393, 
69  Pac.  439.  Pa. — Albert's  Appeal,  12S 
Pa.  613,  18  Atl.  347;  Gracey's  Appeal, 
3  Walk.  298.  S.  C— Weathersbee  v. 
Blanton,  31  S.  C.  604,  9  S.  E.  817.  But 
see  Villard  <o.  Robert,  2  Strobh.  Eq.  40. 
Term.— Hobbs  v.  Harlan,  10  Lea  268; 
Cohen  v.  Shyer,  1   Tenn.  Ch.  192. 

Under    a   statute   authorizing    access 
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from  the  body  of  the  estate,92  though  it  is  the  better  practice  first  to 
obtain  an  order.93 

VII.  ACCOUNTING  AND  SETTLEMENT.  —  A.  Jukisdiction 
and  Form  of  Proceedings.  —  1.  Generally.  —  It  has  been  held  that 
a  guardian's  accounting  is  a  proceeding  equitable    in    its    nature.94 

A  Summary  Proceeding.  —  But  in  some  jurisdictions  a  proceeding  of 
this  character  is  not  regarded  as  a  suit  at  law  or  in  equity,  but  as  a 
summary  proceeding  against  the  guardian  personally  to  compel  an 
accounting  in  which  the  court  has  power  to  enforce  its  orders  by  at- 
tachment if  necessary.95 


to  the  principal  of  the  estate  upon,  di- 
rection of  the  court  where  the  income 
will  not  suffice  for  the  expenses  of  edu- 
cation, no  previous  formal  order  is 
necessary.  In  re  Hoga,  134  Mich.  361, 
96  N.  W.  439. 

Expenditures  for  necessaries  will  be 
allowed  on  the  accounting  though  no 
order  was  previously  obtained,  but  for 
all  other  expenditures  an  order  must 
first  be  procured.  Bond  v.  Lockwood, 
33   111.   212. 

The  orphan's  court  has  no  authority 
to  direct  in  advance  the  expenditure  of 
the  ward's  income,  but  the  guardian 
must  make  the  expenditure  according 
to  his  judgment  and  rely  upon  the 
court  to  approve  the  same.  In  re 
Alexander,  79  N.  J.  Bq.  226,  81  Atl. 
732. 

In  the  Absence  of  a  Contrary  Stat- 
ute.— Campbell  v.  Clark,  63  Ark.  450, 
39  S.  W.  262. 

If  not  in  excess  of  the  income  of  the 
ward's  estate.  Brown  v.  Mullins,  24 
Miss.  204.  See  Jones  v.  Parker,  67  Tex. 
76,  3  S.  W.  222. 

92.  Cook  v.  Eainey,  61  Ga.  452.  But 
see  Dowling  v.  Feeley,  72  Ga.  557;  Uni- 
ted States  Fidelity  &  Guar.  Co.  v.  Davis, 
2  Ga.  App.  525,  58  S.  E.  777;  Campbell 
«.  O'Neill,  69  W.  Va.  459,  72  S.  E.  732. 

Some  good  excuse  must  be  shown 
why  application  was  not  first  made  to 
the  court.  Campbell  v.  O'Neill,  69  W. 
Va.  459,  72  S.  E.  732.  See  also  Bond 
V.  Lockwood,  33  111.  212,  224. 

In  Virginia  an  unauthorized  applica- 
tion by  the  guardian  of  the  personalty 
of  the  ward  for  his  support  may  be 
subsequently  sanctioned  by  the  court. 
This  cannot  be  done  in  the  case  of 
realty.  Einker  v.  Streit,  33  Gratt.  (Va.) 
663;  Myers  v.  "Wade,  6  Rand.  (Va.)  444. 

93.  Estate  of  Boyes,  151  Cal.  143, 
90  Pae.  454.    See  Bond  v.  Lookwood,  33 
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111.    212;   Foteaux  v.   Lepage,  6  Iowa 
123. 

94.  Conn. — Stannard  v.  Whittlesey, 
9  Conn.  556.  Fla. — Linton  v.  Walker, 
8  Fla.  144,  71  Am.  Dec.  105.  Ky. 
Com.  v.  Henshaw,  2  Bush  286.  Mich. 
Tudhopel?.  Potts,  91  Mich.  490,  51  N. 
W.  1110.  Pa. — Bowman  v.  Herr,  1  Pen. 
&  W.  282. 

Consequently  a  bill  in  equity  asking 
for  a  discovery  as  auxiliary  to  an  ac- 
tion of  account  cannot  be  sustained,  for 
in  the  latter  action  the  parties  can  be 
admitted  on  their  oaths  and  be  sub- 
jected to  the  same  inquiries  as  in  a 
court  of  chancery.  Stannard  v.  Whit- 
tlesey, 9  Conn.  556. 

It  involves  not  merely  the  ordinary 
items  of  debit  and  credit,  but  also  con- 
siderations as  to  the  propriety  of 
charges  and  investments,  and  as  to  the 
allowance  of  compensation,  with  which 
a  jury  cannot  meddle.  The  statute  does 
not  in  such  cases  contemplate  a  gen- 
eral trial  or  general  verdict.  Tudhope 
v.  Potts,  91  Mich.  490,  51  N.  W.  1110. 

Accounting  Not  Chancery  Proceed- 
ing.— But  in  Condon  v.  Churchman,  32 
111.  App.  317,  it  is  held  that  a  citation 
to  a  guardian  is  not  a  chancery  pro- 
ceeding, and  a  reference  to  a  master  to 
take  testimony  does  not  render  it  such. 

95.  Kingsberry  v.  Hutton,  140  111. 
603,  30  N.  E.  600;  Harvey  «.  Harvey, 
87  111.  54;  In  re  Steele,  65  111.  322. 

In  Harvey  v.  Harvey,  87  111.  54,  the 
court  said:  "In  Gilbert  v.  Guptill,  34 
111.  137,  this  court  considering  the  nat- 
ure and  character  of  a  proceeding  like 
this,  and  in  the  decision  of  the  point 
involved,  said,  the  citation  of  a  guard- 
ian to  account  before  a  probate  court 
is  not  in  the  nature  of  the  action  of 
account  at  law  or  in  equity.  It  is 
merely  a  mode  provided  to  ascertain 
the  sum  for  which  a  guardian  is 
chargeable  in  the  probate  court  and  is 
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Statement  of  Account  — -  The  statute  sometimes  allows  the  court  to 
state  an  account  against  a  guardian  who  has  neglected  to  file  his  ac- 
counts.96 

2.  In  Chancery.  —  Courts  of  chancery  have  original  jurisdiction 
in  accounting  and  settlement  of  guardian's  accounts,97  and    it    has 


the  proper  mode,  in  most  eases,  to  lay 
a  foundation  for  proceedings  against 
the  sureties  on  the  guardian's  bond 
and  in  which  no  judgment  is  rendered. 
Similar  language  was  used  in  consid- 
ering the  purpose  and  character  of  the 
proceeding  in  the  following  cases.  Rey- 
nolds 0.  The  People,  55  111.  333;  In  re 
Steele,  65  id.  322." 

96.  If  a  guardian  fails  to  file  his 
accounts  and  vouchers  for  a  final  set- 
tlement when  required  by  the  court  to 
do  so,  the  court  may  state  an  account 
against  him,  charging  him  with  the 
sums  which  have  come  to  his  hands 
and  thereon  render  decree  against  him; 
but  it  is  not  authorized  at  once  to 
render  a  decree  against  him  at  the  in- 
stance of  the  ward,  for  the  amount 
shown  by  the  reeord  to  have  been  re- 
ceived by  him,  with  compound  interest 
thereon.     Moore  v.  Baker,  39  Ala.  704. 

97.  Ala. — Grumpier  v.  Deens,  85  Ala. 
149,  4  So.  826;  Fulgham  v.  Herstein,  77 
Ala.  496;  Alston  v.  Alston,  34  Ala.  15. 
Conn.— Booth  v.  Starr,  5  Day  419.  Fla. 
Pace  v.  Pace,  19  Fla.  438.  III.— In  re 
Steele,  65  111.  322;  Lynch  v.  Rotan,  39 
111.  14.  Ind. — Peck  v.  Braman,  2 
Blackf.  141.  Md. — Crain  v.  Barnes,  1 
Md.  Ch.  151.  N.  C. — Walker  v.  Erwin, 
36  1ST.  O.  136.  Ohio. — Armstrong  v. 
Miller,  6  Ohio  118.  Pa.— Shollenber- 
ger's  Appeal,  21  Pa.  337.  S.  C— Moore 
v.  Hood,,  9  Rich.  E'q.  311,  322.  Te-nn. 
See  Justices,  etc.  v.  Willis,  3  Yerg. 
461.  Vt.— Bailey  v.  Bailey,  67  Vt.  494, 
32  Atl.  470,  48  Am.  St.  Rep.  826.  Va. 
Sage  v.  Hammonds,  27  Gratt.  651; 
Pratt  v.  Wright,  13  Gratt.  175,  67  Am. 
Dec.  767.  W.  Va.— Mitchell  v.  Penny, 
66  W.  Va.  660,  66  S.  E.  1003,  135  Am. 
St.  Eep.  1046,  26  L.  R.  A.  (N.  S.)  788. 
Wis.— Willis  v.  Pox,  25  Wis.  646. 

A  bill  in  equity  will  lie  against  the 
guardian,  notwithstanding  he  has  exe- 
cuted a  bond  on  which  he  might  be 
sued  at  law.  Davis  v.  Davis,  1  Del. 
Ch.  256. 

A  suit  in  equity  by  the  present  guard- 
ian against  the  former  guardian  to  com*- 
pel  him  to  settle  his  accounts  is  an 
appropriate  remedy.  Com.  v.  Henshaw, 
2  Bush  (Ky.)  286. 


In  a  suit  in  chancery  for  an  account 
it  is  not  necessary  to  first  show  that 
there  has  been  an  account  in  the  pro- 
bate court  fixing  the  balance  due. 
Pfeiffer  Sullivan  1X  Knapp,  17  Ela(. 
144. 

Distinction  Between  Guardianship 
and  Estates  of  Decedents. — "There  is 
a  material  difference  betwen  an  admin- 
istration account  and  a  guardian's  ac- 
count. The  court  of  probate  alone 
has  jurisdiction  of  the  settlement  of 
estates.  .  .  .  With  the  accounts  of 
guardians  it  is  different.  In  order  to 
insure  fair  dealing  and  secure  the 
rights  of  minors  it  may  be  advisable 
in  some  cases  that  the  guardian  should 
settle  his  account  with  the  court  of 
probate  but  it  is  not  indispensable. 
At  common  law  a  court  of  chancery 
entertains  jurisdiction  and  settles  a 
guardian's  account.  In  this  state  an 
action  on  the  bond  or  of  account  will 
lie  and  of  course  the  account  must  be 
settled  in  the  court  to  which  the  ac- 
tion is  brought.  If  in  any  case  an 
action  at  law  would  not  afford  an  ade- 
quate remedy  doubtless  a  count  of 
equity  would  have  jurisdiction."  Dav- 
enport v.  Olmstead,  43   Conn.  67. 

Testamentary  Guardians. — In  Mau- 
pin's  Exr.  v.  Dulany's  Devisees,  5  Dana 
(Ky.)  589,  30  Am.  Dec.  699,  it  was  held 
that  the  county  court  had  no  jurisdic- 
tion over  testamentary  guardians,  but 
they  "are  subject  to  the  control  of 
equity." 

In  Mississippi,  in  Neylans  v.  Burge, 
4  Smed.  &  M.  201,  the  court  said:  "It 
(the  court  of  equity)  is  not  clothed 
with  power  to  settle  the  accounts  of 
guardians,  or  executors;  that  pertains 
to  the  probate  court.  If,  as  is  alleged, 
there  were  fraud  in  the  previous  set- 
tlements, equity  would  have  power  to 
set  them  aside,  and  to  direct  a  new 
settlement  in  the  probate  court.  But 
at  that  point  its  power  ceases."  See 
Ratliff  v.  Davis,  38  Miss.  107. 

Reexamination  of  Account  Settled  in 
Probate  Court. — Owens  n>.  Grimsley,  44 
Ala.  359.  See  also  the  title  "Probata 
Courts." 

A  bill  asking  for  a  discovery  as  aux- 
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been  said  that  without  statutes  creating  jurisdiction  in  other  courts, 
a  court  of  'equity  alone  would  have  jurisdiction  in  such  matters.98 
But  a  court  of  chancery  has  no  power  to  exercise  such  control  over 
the  estate  of  a  ward  as  would  supersede  the  necessity  for  a  guardian." 

The  nature  and  extent  of  the  jurisdiction  of  courts  of  equity  and 
whether  it  is  exclusive,  concurrent,  or  only  auxiliary  depends  to  some 
extent  upon  statutes  and  general  matters  relating  to  courts  of  probate 
which  are  elsewhere  discussed.1 

In  some  jurisdictions  courts  of  probate  and  courts  of  chancery  have 
concurrent  jurisdiction  of  accounting  and  settlement  in  cases  of 
guardianship.2  But  a  chancery  court  will  not  take  jurisdiction  of  the 
settlement  of  guardian's  accounts  after  proceedings  for  that  purpose 
have  been  already  commenced  in  the  probate  court,3  and  especially 
after  final  settlement  made,  unless  special  ground  of  equity  is  averred 
and  shown;4  but  when  such  special  equity  is  shown  the  final  settle- 
ment may  be  removed  from  the  probate    to    the    chancery    court.6 


iliary  to  an  action  at  law  on  the  guard- 
ian's bond  cannot  be  maintained  where 
the  action  at  law  furnishes  adequate 
relief.  Stannard  v.  Whittlesey,  9  Conn. 
556. 

98.  Lewis  v.  Allred,  57  Ala.  628; 
Stevenson  v.  Markley,  72  N.  J.  Eq. 
686,  66  Atl.  185.  But  see  the  title 
"Probate   Courts." 

99.  It  was  held  error,  in  Miller  v. 
Mills,  7  Ky.  L.  Eep.  221,  for  the  chan- 
cellor to  direct  the  master  commission- 
er to  take  charge  of  and  control  the 
ward's  estate. 

1.  See  infra,  VII,  A,  4,  and  the 
title  "Probate  Courts." 

2.  Ala. — Matthews  v.  Mauldin,  142 
Ala.  434,  38  So.  849;  Crumpler  v. 
Deens,  85  Ala.  149,  4  So.  826;  Hailey 
v.  Boyd's  Admr.,  64  Ala.  399;  Owens 
v.  Grimsley,  14  Ala.  359.  Fla. — Pfeif- 
fer  Sullivan  v.  Knapp,  17  Pla.  144.  Ga. 
Hood  v.  Perry,  73  Ga.  319.  111. — Cheney 
v.  Eoodhouse,  135  111.  257,  25  N.  E. 
1019;  Bond  v.  Lockwood,  33  111.  212. 
N.  Y. — Murphy  v.  Davis,  19  App.  Div. 
615,  46  N.  Y.   Supp.  314. 

In  Tennessee,  the  county  court 
which  lias  concurrent  jurisdiction  with 
the  chancery  courts  over  the  settle- 
ment of  accounts,  is  vested,  by  statute, 
with  all  the  incidental  powers  belong- 
ing to  the  latter.  Matlock  v.  Eice,  6 
Heisk.  33. 

In  Illinois  "in  the  matter  of  an  ac- 
counting in  the  county  court  by  a 
guardian  in  respecT  to  his  administra- 
tion of  the  trust  confided  to  him,  the 
powers  of  that  court  are  co-extensive 
with  those  of  a  court  of  chancery  and 
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it  possesses  a  similar  jurisdiction,  and 
adopts  the  same  forms  and  mode  of 
procedure."  Cheney  v.  Eoodhouse,  135 
111.  257,  25  N.  E.  1019;  In  re  Steele,  65 
111.  322;  Bond  v.  Loekwood,  33  111.  212. 

Granting  the  power  to  the  probate 
courts  by  statute  does  not  deprive 
chancery  of  its  jurisdiction.  Crain  v. 
Barnes,  1  Md.  Ch.  151. 

But  courts  of  equity  should  not  exer- 
cise their  jurisdiction,  except  in  extra- 
ordinary cases,  or  when  some  special 
reasons  are  shown  to  exist  why  the 
matter  should  be  withdrawn  from  the 
probate  court.  Willis  v.  Fox,  25  Wis. 
646. 

3.  Spidle  i).  Blakeney,  151  Ala.  194, 
44  So.  62;  Crumpler  v.  Deens,  85  Ala. 
149,  4  So.  826;  Eulgham  v.  Herstein,  77 
Ala.   496. 

4.  Spidle  v.  Blakeney,  151  Ala.  194, 
44  So.  62;  Crumpler  v.  Deens,  85  Ala. 
149,    4   So.    826. 

5.  The  faet  that  the  guardian  has 
made  necessary  expenditures  for  the 
best  interests  of  his  wards  out  of  his 
own  funds  without  prior  order  from 
the  probate  court  in  the  absence  of  in- 
come of  the  ward  will  support  a  bill 
for  removal  to  the  chancery  court; 
under  such  circumstances  the  chancery 
court  alone  can  authorize  reimburse- 
ment out  of  the  principal  of  the  ward's 
estate.  Spidle  v.  Blakeney,  151  Ala. 
194,  44  So.  62. 

Intervention  by  Bondsmen.— Where 
a  guardian's  bondsmen  allege  on  a  final 
accounting  in  which  they  intervene, 
that  certain  property  held  in  the  name 
of   the   guardian   was  purchased  with 
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After  Accounting  in  Orphans'  Court.  —  As  to  property  coming  into  the 
guardian's  possession  after  the  accounting  to  the  orphans'  court,,  the 
chancery  court  has  jurisdiction.8 

Where  Guardian  Is  Also  Administrator.  —  Where  the  proceedings  would 
involve  the  guardian  in  the  double  capacity  of  guardian  and  admin- 
istrator, chancery  alone  has  jurisdiction.7 

A  Guardian  de  Son  Tort.  —  Chancery  has  jurisdiction  of  an  accounting 
by  a  guardian  de  son  tort.* 

3.  At  Law.  —  The  common  law  action  of  account,  though  not  much 
used  in  modern  practice  has  been  recognized  in  some  eases  as  being 
an  appropriate  remedy  to  recover  guardianship  funds  and  property 
after  the  ward  reaches  his  majority,9  as  has  the  action  of  trover  where 
the  guardian  has  sold  specific  property  of  his  ward  without  authority  ;10 
and  in  a  number  of  the  cases  assumpsit  has  been  held  to  be  a  proper 
remedy.11  The  rule  more  generally  followed,  however,  seems  to  be 
that  no  action  at  law  should  be  brought  relative  to  the  guardianship 
funds  until  a  final  accounting  is  had.12    After  an  accounting  and  set- 


the  money  of  the  ward,  the  cause  will 
not  be  transferred  from  the  probate  to 
the  equity  court,  in  order  to  subject 
such  property  to  the  claims  against  the 
guardian,  since  such  money  can  only 
be  traced  by  a  suit  in  equity  after  the 
action  has  been  determined  by  the  pro- 
bate court,  an  action  to  determine  the 
account  being  pending.  In  re  Tolifaro, 
113  Iowa  747,  84  N.  W.  936,  87  N.  W. 
682. 

6.  Eeeney  v.  Henning,  58  N.  J.  Eq. 
74,  42  Atl.  807. 

7.  Johnson  v.  Porterfield,  150  Ala. 
532,  43  So.  228;  Carswell  v.  Spencer,  44 
Ala.  204;  Dunham  v.  Hatcher,  31  Ala. 
483. 

Settlement  of  Administrator  With 
Himself  as  Guardian. — When  an  admin- 
istrator is  also  the  guardian  of  the  in- 
fant distributees  of  the  estate,!  the 
chancery  court  only  has  jurisdiction  to 
settle  his  accounts;  but  a  settlement 
made  in  the  probate  court  in  such  case 
is  not  absolutely  void.  Bruce 's  Exr.  v. 
Strickland's  Admr.,  47  Ala.  192. 

Reason  for  the  Rule. — The  probate 
court  has  no  jurisdiction  in  such  cases 
for  the  reason  that  any  decree  rend- 
ered must  be  rendered  in  favor  of  the 
guardian  in  his  character  of  adminis- 
trator. Carswell  v.  Spencer,  44  Ala. 
204. 

8.  In  re  Beisel,  110.  Cal.  267,  40 
Pac.  961,  42  Pac.  819. 

A  guardian  de  son  tort  may  be  forced 
to  account  in  a  court  of  equity.  "A 
probate  court  never  settlefs  the  ac- 
count   of    an    official    de    son    tort." 


Bailey  v.  Bailey,  67  Vt.  494,  32  Atl. 
470,  48  Am.  St.  Eep.  826.  To  the  same 
effect,  Campbell  v.  O'Neill,  69  W.  Va. 
459,  72  S.  E.  732. 

9.  Conn. — Davenport  v.  Olmstead,  43 
Conn.  67;  Stannard  v.  Whittlesey,  9 
Conn.  556.  la. — Wycoff  v.  Michael,  95 
Iowa  559,  64  1ST.  W.  608.  Md.— Hend- 
erson v.  Henderson,  54  Md.  332,  343; 
Green  v.  Johnson,  3  Gill  &  J.  389.  Mich. 
Tudhope  v.  Potts,  91  Mich.  490,  51  N. 
W.  1110;  Gott  v.  Gulp,  45  Mich.  265,  7 
N.  W.  767.  N.  H. — Pickering  v.  De 
Eochemont,  45  N.  H.  67.  Pa. — Bow- 
man v.  Herr,  1  Pen.  &  W.  282.  Vt. 
Harris  V.  Harris,  44  Vt.  320;  Field  v. 
Torrey,  7  Vt.  372.  See  also  Bailey  V. 
Bailey,  67  Vt.  494,  32  Atl.  470,  48  Am. 
St.  Eep.  826.  W.  Va.— See  Mitchell  v. 
Penny,  66  W.  Va.  660,  66  E.  1003,  135 
Am.  St.  Eep.  1046,  26  L.  E.  A.  (N.  S.) 
788. 

10.  Eyan  v.  Gallman,  12  Bich.  L.  (S. 
C.)  332.  See  generally  the  title 
"Trover  and  Conversion." 

11.  Conn. — Stannard  v.  Whittlesey, 
9  Conn.  556.  Md. — Lawson  v.  Davis, 
7  Gill  345;  Green  v.  Johnson,  3  Gill  & 
J.  390.  Mo. — Johnson  v.  Smith,  27  Mo. 
591;  Zeiderman  v.  Molasky,  118  Mo. 
App.  106,  94  S.  W.  754.  But  see  Gar- 
ton  v.  Botts,  73  Mo.  274.  N.  H.— Pick- 
ering v.  De  Eochemont,  45  1ST.  H.  67-79. 
S.  C. — Eyan  v.  Gallman,  12  Eich.  Ii. 
332.  Tex. — Carpenter  v.  Solomon,  4 
Tex.  Civ.  App.  52,  14  S.  W.  1074. 

12.  Ala. — Chapman  v.  Chapman,  32 
Ala.  106.  Ark. — Sebastin  v.  Bryan,  21 
Ark.   447.     Cal.— Allen  v.   Tiffany,   53 
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tlement  an  action  of  assumpsit,13  or  an  action  on  the  guardian's  bond 
may  be  maintained.14 

4.  In  Courts  Exercising  Probate  Jurisdiction.  —  Probate  courts 
and  courts  exercising  probate  functions  have  jurisdiction  of  account- 
ing and  settlement  between  the  guardian  and  his  ward,10  but  the  juris- 
diction of  these  courts  is  generally  both  limited  and  statutory,16  and 


Cal.  16.  Fla.— Linton  v.  Walker,  8  Pla. 
144,  71  Am.  Deo.  105.  La. — Edward's 
Succession;  32  La:  Ann.  457;  Gibbs  v. 
Lum,  29  La.  Ann.  526.  Mass. — Mur- 
ray v.  Wood,  144  Mass.  195,  10  N.  E. 
822;  Brooks  v.  Brooks,  11  Cush.  18. 
Mo.— Garton  v.  Botts,  73  Mo.  274.  Pa. 
Baser  v.  Baser,  62  Pa.  436;  Denison  V. 
Oornwell,  17  Serg.  &  B.  374;  Nutz  v. 
Beutter,  1  Watts  229;  Bowman  v. 
Herr,  1  Pen.  &  W.  282.  W.  Va.— Mitch- 
ell v.  Penny,  66  W.  Va.  660,  66  S.  E. 
1003.  135  Am.  St.  Bep.  1046,  26  L.  E. 
A.  (N.  6.)  788.  Wis.— Kugler  v.  Prien, 
62  Wis.  248,  22  N.  W.  396. 

13.  Bowman  v.  Herr,  1  Pen.  &  W. 
(Pa.)  282.  See  also  cases  cited  in  pre- 
ceding note. 

14.  See  infra,  X,  B,  and  Justices, 
etc.  v.  Willis,  3  Terg.  (Tenn.)  461. 

"If  the  guardian  fails  or  neglects  to 
account  at  the  expiration  of  his  trust, 
the  ward's  only  remedy  against  him,  at 
law  or  equity,  is  upon  his  bond. ' '  Moore 
v.  Hazelton,  9  Allen  (Mass.)  102; 
Brooks  v.  Brooks,  11  Cush.  (Mass.)  18. 

15.  Ala. — Hailey  v.  Boyd 's  Admr.,  64 
Ala.  399.  Cal.— Breslin's  Est.,  135  Cal. 
21,  66  Pac.  962;  Brodrib  v.  Brodrib,  56 
Cal.  563.  Conn. — Davenport  v.  Olmstead, 
43  Conn.  67.  Ga. — Munroe  v.  Phillips,  64 
Ga.  32.  111.— People  v.  Seelye,  146  HI. 
189,  32  N.  E.  458;  Bennett  v.  Hanifin, 
87  111.  31.  la.— In  re  Tolifaro,  113  Iowa 
747,  84  N.  W.  936,  87  N.  W.  682;  In  re 
Estate   of   McMurray,   107    Iowa    648, 

.78  N.  W.  691.  Me.— Pierce  <e.  Irish,  31 
Me.  254.  Mich. — Tudhope  v.  Potts,  91 
Mich.  490,  51  N.  W.  1110.  Minn. 
Peel  v.  M  'Carthy,  38  Minn.  451,  38  N". 
W.  205,  8  Am.  St.  Bep.  681;  Jacobs  v. 
Pouse,  23  Minn.  51.  Mo. — Pearson  v. 
Haydel,  87  Mo.  App.  495.  N.  H. 
Critchett  v.  Hall,  56  N.  H.  324;  Smith 
v.  Davis,  45  N.  H.  566.  N.  C— Bowland 
v.  Thompson,  65  N.  C.  110.  Ohio. 
Gorman  v.  Baylor,  43  Ohio  St.  86,  1 
N.  E.  227;  Newton  v.  Hammond,  38 
Ohio  St.  430;  Porter  &  Wiles  v.  Brown, 
9  Ohio  Dec.  (Reprint)  646;  Matter  of 
Carter,  2  Ohio  Dec.  (Reprint)  655.  Ore. 
Richardson's  Guardianship,  39  Ore.  246, 
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64  Pac.  390.  Tex. — Whitfield  v.  Bur. 
rell,  54  Tex  Civ.  App.  567,  118  S.  W. 
153.  Vt.— Bailey  v.  Bailey,  67  Vt.  494, 
32  Atl.  470,  48  Am.  St.  Bep.  826;  Wat- 
erman v.  Wright,  36  Vt.  164;  Probate 
Court  v.  Slason,  23  Vt.  306;  Pield  v. 
Torrey,  7  Vt.  372.  Wis.— Willis  v.  Pox, 
25  Wis.  646. 

The  probate  court  may  cite  the  ad- 
ministrator of  a  deceased  guardian  to 
appear  and  render  an  accounting  of  the 
guardianship.  Tudhope  v.  Potts,  91 
Mich.  490,  51  N.  W.  1110. 

Jurisdiction  concurrent  with  chan- 
cery, see  supra,  VII,  A,  2. 

The  assumption  of  jurisdiction  by  a 
court  of  equity  in  a  suit  to  correct 
fraud  and  mistake  in  the  account  of  a 
guardian,  does  not  lift  the  estate  out 
of  the  probate  court,  where  pending. 
Wallace  v.  Swepston,  74  Ark.  520,  86 
S.  W.  398,  109  Am.  St.  Bep.  94. 

16.  Ala. — Lewis  v.  Allred,  57  Ala. 
628.  HI.— People  v.  Seelye,  146  111.  189, 
32  N.  E.  458.  N.  Y.—In  re  Camp,  126 
N.  T.  377,  27  N.  E.  799. 

See  more  fully  the  title  "Probate 
Courts." 

Probate  Court  Chancery  Powers. — In 
People  v.  Seelye,  146  111.  189,  32  N.  E. 
458,  the  court  said:  "While  said  (pro- 
bate) courts  may  within  the  limits  of 
the  jurisdiction  thus  conferred,  exer- 
cise chancery  powers,  they  are  not 
given  general  chancery  jurisdiction, 
even  over  the  affairs  of  persons  who 
may  happen  to  hold  the  office  of  guard- 
ian." 

The  probate  court  has  only  such  jur- 
isdiction in  regard  to  settlements  as 
was  previously  conferred  upon  the 
county  court.  Boy  v.  Giles,  4  Lea 
(Tenn.)   535. 

County  courts  have  no  equitable  jur- 
isdiction and  cannot  set  aside  as  fraud- 
ulent a  settlement  entered  into  be- 
tween guardian  and  ward  in  pursuance 
to  the  statute.  Richardson's  Guard- 
ianship, 39  OTe.  246,  64  Pac.  390;  Boy 
V.  Giles,  4  Lea  (Tenn.)  535. 

In  Texas  the  authority  of  the  county 
court  over  settlement  of  accounts  of  a 
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local,17  though  in  some  states  it  is  exclusive.18  Courts  of  this  character 
upon  which  such  jurisdiction  is  conferred  are  variously  designated  as 
county,19  parish,20  ordinary,21  superior,22    supreme,23    surrogate,24    or- 


guardian  "embraces  the  jurisdiction  to 
determine  what  property  is  in  his  offi- 
cial custody."  Sheffield  v.  Goff,  65  Tex.' 
351 

17.  Stone's  Admr.  v.  Powell,  13  B, 
Mon.   (Ky.)    342. 

18.  Cal. — Silva  *.  Santos,  138  Cal. 
536,  71  Pae.  703;  Lataillade  v.  Orena,  91 
Cal.  565,  576,  27  Pac.  924,  25  Am.  St. 
Eep.  219;  Brodrib  v.  Brodrib,  56  Cal. 
563.  Compare  Deck  v.  Gerke,  12  Cal. 
433,  73  Am.  Dec.  555.  Miss. — Neylans 
t>.  Burge,  14  Smed.  &  M.  201.  Ohio. 
Netting  v.  Strickland,  18  Ohio  C.  C. 
136.  Vt.— Harris  v.  Harris,  44  Vt.  320; 
Probate  Court  v.  Slason,  23  Vt.  306. 

In  Pennsylvania  the  orphan's  court 
has  exclusive  jurisdiction  of  the  guard- 
ian's accounts.  Rau  v.  Small,  144  Pa. 
304,  22  Atl.  740;  Lewis  v.  Browning, 
111  Pa.  493,  4  Atl.  842. 

19.  Colo. — People  v.  Barton,  16 
Colo.  75,  26  Pac.  149.  111. — Bennett  v 
Hanifin,  87  111.  31;  Bruce  v.  Doolittle,  81 
111.  103;  In  re  Steele,  65  111.  322;  Bond 
v.  Lockwood,  33  111.  212.  Neb. — Bisbee 
v.  Gleason,  21  Neb.  534,  32  N.  W.  578. 
N.  C— Walker  v.  Erwin,  36  N.  C.  136. 
Ore. — Wilson's  Guardianship,  40  Ore. 
353,  68  Pac.  393,  69  Pae.  439.  Pa. 
Pennell's  Estate,  2  Pa.  Co.  Ct.  436. 
Term.— Koy  v.  Giles,  4  Lea  535;  Mat- 
lock v.  Rice,  6  Heisk.  33;  Pickens  v. 
Bivens,  4  Heisk.  229.  Vt. — Harris  v. 
Harris,  44  Vt.  320.  Wis. — Kugler  v. 
Prien,  62  Wis.  248,  22  N.  W.  396. 

20.  Salvant  v.  Salvant,  24  La.  Ann. 
316. 

21.  Munroe  v.  Phillips,  64  Ga.  32; 
Trumbo  v.  Reisne,  11  Rich.  L.  (S.  C.) 
189. 

22.  In  California,  the  final  account 
of  a  guardian  should  be  addressed  to 
the  probate  jurisdiction  of  the  superioj 
court,  which  is  separate  and  distinct 
from  the  jurisdiction  of  the  superior 
court  in  ordinary  civil  actions.  In  rt 
Allgier,  65  Cal.  228,  3  Pae.  849. 

&  North  Carolina  the  clerk  of  the 
superior  court  "has  juridiction  of  set- 
tlements between  guardian  and  ward." 
McLean  v.  Breece,  113  N.  C.  390,  18 
S.  E.  694;  Rowland  v.  Thompson,  65 
N.  C.  110.     But  "the  superior  court 


has  not  original  jurisdiction  of  an  ac- 
tion by  a  ward  against  his  guardian 
for  an  account,  but  it  must  be  brought 
in  the  probate  court.  Of  course  the 
same  thing  is  equally  true  of  an  action 
by  a  guardian  against  the  administra- 
tors of  a  former  guardian  for  a  set- 
tlement of  his  guardian's  accounts." 
Sudderth  v.  McCombs,  65  N.  C.  186. 

23.  The  New  York  supreme  court 
has  inherent  jurisdiction  of  an  action 
for  accounting  by  a  committee  of  a  de- 
ceased incompetent.  Downing  v.  Whit- 
ney, 46  App.  Div.  307,  61  N.  Y.  Supp. 
540. 

Appellate  Division. — Murphy  v.  Davis, 
19  App.  Div.  615,  46  N.  Y.  Supp.  314. 

Since  the  adoption  of  the  constitu- 
tion (N.  Y.),  1894,  which  abolished 
the  court  of  common  pleas  and  vested 
in  the  appellate  division  the  jurisdic- 
tion formerly  exercised  by  the  general 
term  of  the  court  of  common  pleas,  the 
appellate  division  is  invested  with  jur- 
isdiction to  compel  an  intermediate  ac- 
counting by  the  committee  of  an  in- 
competent. See  Matter  of  Arnold,  76 
App.  Div.  126,  78  N.  Y.  Supp.  772. 

24.  Sherman  v.  Ballou,  8  Cow.  (N. 
Y.)  304;  Browne  v.  Bedford,  4  Dem. 
Stir.  (N.  Y.)  304;  Cromwell  v.  Kirk,  1 
Dem.  Sur.  (N.  Y.)  599;  Matter  of 
Hieks,  54  App.  Div.  582,  66  N.  Y. 
Supp.  1028.  See  Matter  of  Dyer,  5 
Paige  Ch.  (N.  Y.)  534. 

The  surrogate  has  no  jurisdiction 
over  a  guardian  as  trustee  and  so  can- 
not enforce  the  present  liability  for 
the  safety  of  a  fund  in  the  guardian's 
hands.  In  re  Camp,  126  N.  Y.  377,  27 
N.  E.  799.  See  Long  v.  Long,  142  N. 
Y.  545,  37  N.  E.  486. 

The  surrogate  has  no  jurisdiction  to 
settle  the  accounts  of  testamentary 
guardians  unless  such  jurisdiction  be 
conferred  by  statute.  And  the  provis- 
ions of  the  New  York  code,  §§2855, 
2842,  2845,  C.  C.  P.  giving  surrogate 
authority  to  compel  such  a  guardian 
to  render  an  annual  account  are  merely 
intended  to  inform  the  court  as  to  the 
manner  in  which  the  guardian  is  dis- 
charging his  trust,  and  do  not  author- 
ize the  judicial  settlement  of  such  in' 
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phans',25   district,26   and    circuit    courts27    in    the    different    states. 

5.  Jurisdiction  as  Dependent  Upon  Appointment.  —  A  court  has 
no  jurisdiction  over  an  accounting  by  a  guardian  who  is  without  the 
jurisdiction  of  and  has  not  been  appointed  by  such  court  or  become 
in  any  way  subject  to  its  jurisdiction,28  but  whenever  a  person  applies 
for  letters  of  guardianship  in  a  different  county  from  that  in  which 
he  resides,  by  that  act  he  waives  his  right  to  be  sued  in  the  county  of 
his  residence.29  And  the  proper  court  of  the  county  has  jurisdiction 
as  to  the  accounting  of  a  guardian  who  has  been  appointed  within  its 
jurisdiction,  but  who  has  removed  therefrom,30  and  if  he  fails  in  hia 
lifetime  to  settle  his  accounts,  the  probate  court  appointing  him  may 
cite  his  administrator  to  account.31  The  surrogate  court  has  no  juris- 
diction to  compel  a  guardian  appointed  by  chancery,  to  account,32 
nor  has  it  power  to  compel  an  accounting  of  a  special  guardian  ap- 
pointed to  sell  real  estate  of  infants.33 

Over  Testamentary  Guardians.  —  It  has  been  held  that  the  orphans' 
court  of  any  county  in  which  a  testamentary  guardian  is  domiciled 
has  jurisdiction  to  require  him  to  account  without  regard  to  the  place 
where  the  will  appointing  the  guardian  was  probated.3* 

6.  After  Termination  of  Relation.  —  In  some  jurisdictions  a  pro- 
bate court,  or  court  exercising  probate  jurisdiction,  has  no  jurisdiction 
over  transactions  occurring  after  the  termination  of  the  relation  of 


termediate  accounts.     Matter  of  Haw- 
ley,  104  N.  Y.  250,  10  N.  E.  352. 

In  Ontario  the  surrogate  court  has  no 
"jurisdiction  to  take  the  accounts  of 
a  guardian  appointed  by  that  court." 
Murdy  v.  Burr,  2  Ont.  L.  E.  310. 

25.  Stevenson  v.  Markley  ,  72  N.  J. 
Eq.  686,  66  Atl.  185;  Pyatt  v.  Pyatt,  46 
N.  J.  Eq.  285,  18  Atl.  1048;  Mulhol- 
land's  Estate,  154  Pa.  491,  26  Atl.  612; 
Bau  v.  Small,  144  Pa.  304,  22  Atl.  740; 
Lewis  v.  Browning,  111  Pa.  493,  4  Atl 
842;  Com.  v.  Baser,  62  Pa.  436;  Morris 
v.  Garrison,  27  Pa.  226;  Shollenberger's 
Appeal,  21  Pa.  337;  Bowman  v.  Ken, 
1  Pen.  &  W.  (Pa.)  282. 

26.  People  v.  Barton,  16  Colo.  75, 
26  Pac.  149  (holding  that  the  jurisdic- 
tion of  county  courts  in  settlements  of 
this  character  is  not  exclusive) ;  Mc- 
Coy v.  Lane,  66  Neb.  847,  92  N.  W. 
1010. 

It  is  the  policy  of  the  law  to  settle 
in  one  suit  the  interests  and  rights  of 
all  the  parties  to  it;  hence,  though  the 
district  court  has  no  original  jurisdic- 
tion to  pass  on  a  guardian's  account, 
yet  when  in  a  suit  between  a  guardian 
and  ward,  which,  from  its  nature  in- 
volves the  adjudication  of  the  entire 
affairs  of  the  ward's  estate,  in  ascer- 
taining what  property  the  ward  is  en- 
voi. X 


titled  to,  it  is  competent  for  that  court 
to  determine  and  to  allow  proper  com- 
missions for  services  rendered  by  the 
guardian  in  collecting  and  paying  out 
the  money  of  the  estate.  Eckford  V. 
Knox.  67  Tex.  200,  2  <S.  W.  372. 

27.'  Peterson  v.  Erwin,  28  Ind.  App. 
330,  62  N.  E.  719. 

28.  Jackson  i>.  Hitchcock,  48  Ga, 
491;  Bell  v.  Suddeth,  2  Smed.  &  M. 
(Miss.)  532.  See  generally  infra, 
XI. 

29.  Usury  v.  Usury,  82  Ga.  198,  8 
S.  E.  60. 

30.  Idaho.— In  re  Brady,  10  Idah« 
366,  79  Pac.  75.  Ohio.— Netting  V. 
Strickland,  18  Ohio  C.  C.  136.  Pa. 
Beitmever  v.  Wolfe 's  Admr.,  2  Pa.  Dist. 
810.  S.  C— Stallings  v.  Barrett,  26  S. 
C.  474,  2  S.  E.  483.  Va,— Pratt  v. 
Wright,  13  Gratt.  175,  67  Am.  Dec.  767, 
equity. 

SI.  Netting  v.  Strickland,  18  Ohio 
C.  C.  136,  distinguishing  Gilbert  v.  Gil- 
bert, 13  Ohio  C.  C.  29. 

32.  Matter  of  Dyer,  5  Paige  Ch.  (N. 

33.  Long  v.  Long,  142  N.  T.  545,  37 
N.  E.  486. 

34.  Estate  of  Eively,  7  Del.  Co.  (Pa.) 
522;  Mayer's  Estate,  10  W.  N.  C.  (Pa.) 
261. 
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guardian  and  ward,35  notwithstanding  an  agreement  between  the 
parties  that  the  relationship  of  guardianship  and  ward  shall  continue,30 
nor  has  it  jurisdiction  over  an  accounting  by  the  personal  representa- 
tive of  a  deceased  guardian  who  has  not  made  his  final  settlement,37 
these  matters  being  properly  cognizable  in  chancery.38  But  as  to  all 
property  coming  into  his  custody  prior  to  the  arrival  of  the  ward  at 
the  age  of  majority  the  guardian  may  thereafter  be  compelled  to  ac- 


35.  Cal.— Estate  of  Kincaid,  120 
Cal.  203,  52  Pac.  492;  In  re  Allgier,  65 
Cal.  228,  3  Pac.  849.  HI.— People  v. 
Seelye,  146  111.  189,  223,  32  N.  E.  458. 
Kan. — Harris  v.  Calvert,  2  Kan.  App. 
749,  44  Pac.  25.  Ore. — Richardson's 
Guardianship,  39  Ore.  246,  64  Pac.  390. 
Pa.— Evans'  Estate,  11  Pa.  Co.  Ct.  324. 

But  see  Modawell  v.  Holmes,  40  Ala. 
391  (guardian  of  a  guardian  who  has 
become  non  compos,  accountable  in  pro- 
bate court) ;  Veal  i:  Fortson,  57  Tex. 
482  (accounting  by  guardian  of  de- 
ceased ward). 

For  matters  arising  between  the 
guardian  and  ward  after  termination 
of  the  relation,  the  guardian  cannot  be 
compelled  to  account,  but  the  remedy 
is  by  a  suit  at  law.  Evans'  Estate,  11 
Pa.  Co.  Ct.  324;  Field  v.  Torrey,  7  Vt. 
372. 

After  Majority  of  Ward. — Latham  v. 
Myers,  57  Iowa  519,  10  N.  W.  924. 

Transfer  From  Probate  to  Equity 
Court. — A  settlement  of  a  guardian- 
ship may  be  transferred  from  a  probate 
court  to  a  court  of  equity  where  it  ap- 
pears the  guardian  had  died  bankrupt, 
leaving  no  assets.  Jones  &  Cnllom  v. 
Knox,  46  Ala.  53,  7  Am.  Rep.  583. 

Estoppel  To  Deny  Jurisdiction. — The 
guardian  will  not  be  heard  to  say  that 
the  court  has  no  jurisdiction  after  his 
office  of  guardian  has  expired  if  he  has 
voluntarily  rendered  an  account  and 
submitted  himself  to  the  jurisdiction 
of  the  court.  Gilbert  v.  Guptill,  34  111. 
112.  Compare  Norton  v.  Miller,  25  Ark. 
108. 

36.  Estate  of  Kincaid,  120  Oal.  203, 
52  Pac.  492.  Compare  Lanman  v.  Lan- 
man,  206  Mass.  488,  92  N.  E.  885. 

But  in  Pyatt  v.  Pyatt,  46  N.  J.  Eq. 
285,  18  Atl.  1048,  it  is  decided  that 
where  a  guardian  after  his  ward  at- 
tains full  age  and  before  the  accounts 
of  his  receipts  and  payments  during 
the  ward's  minority  are  settled,  con- 
tinues to  manage  the  property  at  the 
request  of  the  ward  it  is  in  effect  a 
continuance  of  the  guardianship  as  to 


the  property,  the  orphan's  court  has 
jurisdiction  over  the  entire  amount, 
and  this  jurisdiction  includes  the  power 
to  ascertain  what  property  of  the  ward 
remains  in  the  guardian's  hands  at  the 
time  of  the  accounting,  and  to  decree 
and  enforce  the  surrender  and  payment 
to  the  ward  of  such  remnant.  See  also 
Estate  of  Boyes,  151  Cal.  143,  90  Pac. 
454. 

37.  In  re  Allgier,  65  Cal.  228,  3  Pac. 
849 ;  Harris  v.  Calvert,  2  Kan.  App.  749, 
44  Pac.  25. 

In  Harvey  v.  Harvey,  87  111.  54,  tha 
court  said:  "We  perceive  no  reason, 
nor  are  we  aware  of  any  principal 
which  would  authorize  the  county  court 
to  proceed  by  citation  against  the  per- 
sonal representative  of  a  guardian.  If 
a  guardian  should  die  with  money  in 
his  hands  belonging  to  Ms  wards,  his 
estate  could  be  reached  by  an  appro- 
priate action,  and  the  sureties  on  the 
bond  would  be  liable  to  suit  in  a 
proper  action;  but,  in  the  absence  of 
a  statute  providing  that  they  might 
be  proceeded  against  by  citation,  we 
are  aware  of  no  rule  by  which  a  rem- 
edy of  that  character  could  be  in- 
voked. ' ' 

And  in  Stevenson  v.  Markley,  72  N. 
J.  Eq.  686,  66  Atl.  185,  it  is  said: 
"Ordinarily  an  accounting  between 
guardian  and  ward  should  lake  place  in 
the  orphan's  court.  .  .  .  But  the  suit 
at  bar  is  not  one  properly  cognizable 
by  the  orphan's  court  because  it  is  not 
between  a  guardian  and  ward  or  be- 
tween a  guardian  and  the  representa- 
tives of  a  deceased  ward,  but  is  be- 
tween the  representatives  of  a  de- 
ceased ward  and  of  a  deceased  guard- 
ian." 

38.  Cal.— In  re  Allgiej,  65  Cal.  228, 
3  Pac.  849.  la. — Latham  v.  Myers,  57 
Iowa  519,  10  N.  W.  924.  Kan.— Harris 
v.  Calvert,  2  Kan.  App.  749,  44  Pac.  25. 
Md. — Barnes  v.  Crain,  8  Gill  391.  Mich. 
Dodson  v.  McKelvey,  93  Mich.  263,  53 
N.  W.  517;  Tudhope  v.  Potts,  91  Mich. 
490,  51  N.  "W.  1110.     N.  J.— Stevenson 
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count  in  the  probate  court,39  and  in  some  states  by  statute  or  other- 
wise the  probate  courts  have  jurisdiction  over  the  accounting  of  the 
representative  of  a  deceased  guardian,40  and  if  the  representative  fail 
to  account,  the  proper  mode  of  procedure  is  by  citation.41 

Death  of  Ward.  —  Notwithstanding  the  death  of  the  xard,  the'  pro- 
bate court  has  authority  to  settle  the  accounts    of    the    guardian.42 

7.  Mandamus  To  Compel  Court  To  Proceed.  —  Mandamus  is  a 
proper  remedy  to  compel  a  court  to  exercise  its  jurisdiction  and  pro- 
ceed with  the  account.43 

B.  Form  and  Requisites  op  Account.  —  1.  Generally.  —  The  ac- 
count by  the  guardian  should  be  an  accurate,44  full  and  complete,45 


V.  Markley,  72  N.  J.  Eq.  686,  66  Atl. 
185.  Ohio. — Pedan  v.  Robb,  8  Ohio 
227. 

Equity  has  jurisdiction  to  require 
the  executors  of  the  estate  of  a  de- 
ceased guardian  to  account  for  funds 
of  the  ward  fraudulently  appropriated 
by  the  deceased  and  to  decree  a  sale 
of  bonds  in  the  possession  of  his  heirs 
and  devisees  to  satisfy  the  amount  due, 
although  the  period  within  which  the 
probate  court  might  act  in  relation  to 
the  claim  has  expired.  Allen  v.  Conk- 
lin,  112  Mich.  74,  70  N.  W.  339. 

Guardian  appointed  in  Pennsylvania 
receives  assets  of  the  ward  and  re- 
moves with  both  to  Ohio,  and  dies  with- 
out settlement.  The  ward  can  sustain 
a  bill  in  equity  for  an  account  against 
the  guardian's  personal  representative 
in  the  courts  of  Ohio.  Pedan  v.  Eobb, 
8  Ohio  227. 

The  jurisdiction  of  chancery  in  lun- 
acy remains  after  the  death  of  the 
lunatic,  only  to  the  extent  and  for 
the  purpose  of  having  the  necessary  ac- 
counts taken  and  directing  the  fund  or 
estate  to  be  paid  over  to  the  party  or 
parties  entitled.  Estate  of  Colvin,  3 
Md.  Cb.  278. 

39.  Cal.— Estate  of  Boyes,  151  Cal. 
143,  90  Pac.  454;  Estate  of  Kincaid. 
120  Cal.  203,  52  Pac.  492.  Me.— Wood- 
bury v.  Hammond,  54  Me.  332.  Mass. 
Lanman  v.  Lanman,  206  Mass.  488,  92 
N.  E.  885;  Moore  v.  Hazelton,  9  Allen 
102.  N.  J.— Pyatt  v.  Pyatt,  46  N.  J 
Eq.  285,  18  Atl.  1048.  Pa Will's  Ap- 
peal, 9  Pa.   103. 

But  see  Matter  of  Hopson,  1  Edw. 
Ch.  (N.  Y.)   8. 

The  probate  courts  have  jurisdiction 
to  require  the  guardian  to  pay  to  the 
ward  the  balance  found  upon  the  ac- 
counting with  the  estate  up  to  the 
time  of  such  accounting  as  well  after 

Vol.  X 


as  before  the  ward's  majority.  Will's 
Appeal,  9  Pa.  103.  But  see  West  Branch 
Lumbermen's  Exch.  v.  Fisher,  11  Pa 
Co.   Ct.   328. 

40.  Mich. — Tudhope  v.  Potts,  91 
Mich.  490,  51  N.  W.  1110.  Minn.— Peel 
v.  McCarthy,  38  Minn.  451,  38  N.  W. 
205,  8  Am.  St.  Bep.  681.  N.  Y.— Parns- 
worth  v.  Oliphant,  19  Barb.  30;  Matter 
of  Hicks,  54  App.  Div.  582,  66  N.  Y. 
Supp.  1028;  Matter  of  Wiley,  55  Hun 
248,  7  N.  Y.  Supp.  828.  N.  O.— McLean 
v.  Breeee,  113  N.  C.  390,  18  S.  E.  694. 
Pa. — Bowman  v.  Herr,  1  Pen.  &  W. 
282;  Pennell's  Estate,  2  Pa.  Co.  Ct.  436. 
Wash. — Ong  v.  Whipple,  3  Wash.  Ter. 
233,  3  Pac.  898. 

In  Kittredge  v.  Betton,  14  N.  H. 
401,  and  in  Gregg  v.  Gregg,  15  N.  H. 
190,  it  was  held  to  be  the  duty  of  the 
executor  or  administrator  of  a  deceased 
guardian  to  render  an  account  where 
the  guardian  had  failed  so  to  do,  and 
if  he  fails  to  render  an  account,  the 
executor  or  administrator  may  he  cited 
for  that  purpose.  Netting  v.  Strickland, 
18  Ohio  C.  C.  13G. 

41.  Waterman  v.  Wright,  36  Vt.  164. 

42.  Teal  v.  Fortson,  57  Tex.  482. 

43.  Matter  of  Carter,  2  Ohio  Dec. 
(Reprint)  655.  See  generally  the  title 
"Mandamus." 

44.  Bourne  v.  Maybin,  3  Woods  724, 
3  Fed.  Cas.  No.  1700. 

45.  Ga. — Hudson  v.  Hawkins,  79  6a. 
274,  4  S.  E.  682.  La.— In  re  Hollings- 
worth,  45  La.  Ann.  134,  12  So.  12.  N.  Y. 
Kelaher  v.  McCahill,  26  Hun  148.  Pa. 
Wall's  Appeal,  104  Pa.  14;  Hughes' 
Minors'  Appeal,  53  Pa.  500. 

"There  is  no  trust  which  can  be  re- 
posed in  one  person  over  the  property 
of  another  in  regard  to  the  manage- 
ment whereof  a  full  and  detailed  ac- 
count is  more  imperiously  demanded 
than  in  that  which  the  law  confides  to 
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itemized46  sworn  statement,47  embracing  all  of  the  transactions 
relative  to  the  guardianship  up  to  the  time  of  settlement,48  but  should 
cover  only  the  period  of  the  fiduciary  relationship.49 


a  guardian  over  the  estate  of  his 
ward."  Graham  v.  Davidson,  22  N.  C. 
155. 

A  general  statement,  that  the  pro- 
ceeds of  the  property  in  the  guardian's 
hands  was  about  equal  to  the  expenses 
incurred  in  its  management  is  not  such 
a  report  or  account  as  is  required  by 
the  statutes.  Whitney  v.  "Whitney,  7 
Smed.  &  M.  (Miss.)  740. 

Where  tht>  guardian  dies  his  personal 
representative  when  filing  the  account 
of  his  decedent  must  cover  the  entire 
estate  which  came  into  the  custody  and 
possession  of  the  deceased  accountant 
and  not  merely  that  which  remained  at 
the  date  of  the  guardian's  death  and 
was  received  by  sueh  representative. 
Pennell's  Estate,  18  W.  N.  C.  (Pa.) 
198. 

46.  La. — In  re  Hollingsworth,  45  La. 
Ann.  134,  12  So.  12;  In  re  Scott,  21  La. 
Ann.  187.  Miss. — Whitney  v.  Whitney, 
7  Smed.  &  M.  740.  N.  H. — Gregg  v. 
Gregg,  15  N.  H.  190.  N.  Y.— Kelaher 
v.  McCahill,  26  Hun  148.  Pa.— Foltz 
Appeal,  55  Pa.  428;  Lewis'  Estate,  9 
Kulp  397.  S.  C— Adams  v.  Latham,  14 
Eich.  Eq.  304.  W.  Va.— Hescht  v.  Cal- 
vert, 32  W.  Va.  215,  9  S.  E.  87. 

"A  tutorship  account  should  show 
the  dates  of  receipts  and  disburse- 
ments." Succession  of  Guillebert,  133 
La.  603,  63  So.  237. 

"In  cases  where  such  contract  (for 
maintenance  of  ward)  is  made  without 
the  order  of  the  court,  it  is  a  sufficient 
itemization  to  state  in  the  report  ac- 
companying the  account  or  elsewhere 
in  the  account  the  particulars  of  the 
Contract  or  agreement  made  to  secure 
the  maintenance  of  the  ward,  and  to 
state  in  the  aceount  proper  the  sums 
paid  in  pursuance  thereof."  Estate  of 
Boyes,  151  Cal.  143,  156,  90  Pae.  454. 

In  In  re  Hayden's  Estate,  146  Cal. 
73-76.  79  Pae.  588,  the  items  of  the 
aecount  were  stated  as  follows:  "April 
25th  Dr.  H.  20  visits  at  $2.50— $50.00. 
Sept.  4th  Dr.  A.  medical  services 
$70.00"  and  the  court  said:  "The 
above  charges  are  sufficiently  itemized 
within  the  meaning  of  the  statute. 
They  show  the  date  of  payment,  the 
amount,  the  person  to  whom  paid,  and 
the  nature  of  the  services.     It  is  not 


necessary  that  a  bill  of  a  physician  of 
of  a  lawyer  should  contain  each  item 
that  goes  to  make  up  the  charge.  If 
the  amount  of  the  claim  is  disputed, 
or  if  it  is  denied  that  the  services 
,were  rendered,  the  court  on  the  hear- 
ing may  go  into  the  particulars." 

47.  Bond  *>.  Loekwood,  33  111.  212; 
Poteaux  v.  Lepage,  6  Iowa  123. 

48.  "Woodmansie  v.  Woodmansie,  32 
Ohio  St.  18  (partial  settlement);  "Wall's 
Appeal,  104  Pa.  14;  Hughes'  Minors' 
Appeal,  53  Pa.  500.  See  also  Eoltz* 
Appeal,  55  Pa.  428,  and  Pennell's  Es- 
tate, 18  W.  N.   C.   (Pa.)    198. 

In  Yeager's  Appeal,  34  Pa.  173,  it 
was  said.  "It  was  quite  irregular  to 
start  the  final  aecount  with  the  balance 
of  a  former  partial  account;  for  the 
Orphans'  Court  Act  of  1832,  section 
10,  requires  that  the  final  account  shall 
include  all  the  items  embraced  in  each 
partial  account.  But  this  is  a  formal, 
and  not  a  substantial  error,  and  is  not 
of  such  a  nature  as  to  justify  a  peti- 
tion of  review." 

A  statement  submitted  after  the  ter- 
mination of  the  guardianship  and  cov- 
ering a  period  of  eight  years  was  re- 
ceived as  a  final  account  although  it 
was  erroneously  termed  an  annual  ac- 
count. Guardianship  of  Dow,  133  Cal. 
446,   65   Pae.   890. 

49.  Transactions  prior  to  the  incep. 
tion  of  the  guardianship  should  not  be 
made  to  appear  in  the  account.  In  re 
Hollingsworth,  45  La.  Ann.  134,  12  So. 
12;   Bait  v.  Rait,  1  Brad.   (N.  Y.)   345. 

But  in  Sims  v.  Billington,  50  La.  Ann. 
968,  24  So.  637,  it  was  held  that  com- 
munity funds  received  by  the  widow 
after  her  husband's  death  and  prior  to 
her  appointment  as  tutrix  of  her 
minor  child,  must  be  accounted  for  in 
her  aecount   of  tutorship. 

Transactions  subsequent  to  the  ter- 
mination of  the  guardianship  relation 
should  not  be  included  in  the  statement. 
Ellis  v.  Soper,  111  Iowa  631,  82  N.  W. 
1041  (transactions  after  marriage  of 
infant  female  ward) ;  Cunningham  v. 
Cunningham,  4  Gratt.   (Va.)   43. 

Thus  transactions  between  the  guard- 
ian and  his  ward  subsequent  to  the 
termination  of  the  ward's  minority  have 
no   place  in   the  account.     Cal. — In  re 
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Where  there  is  more  than  one  ward  the  guardian  should  keep  the  ac- 
counts distinctly  and  settle  them  separately,  showing  his  receipts  and 
disbursements  and  the  balance  in  favor  of  or  against  each.50 

2.  Vouchers  and  Proofs.  —  If  required  the  accountant  should  pro- 
duce the  proper  vouchers  and  proof  of  the  items  of  the  account  where 
it  is  possible  to  do  so,51  but  not  where  on  account  of  lapse  of  time  it 


Allgier,  65  Cal.  228,  3  Pac.  849.  111. 
People  v.  Seelye,  146  111.  189,. 32  N.  E. 
458.  Pa.— Mills'  Estate,  Kulp  20; 
Scott's  Estate,  9  Pa.  Dist.  416. 

But  see  In  re  Boyes'  Estate,  151 
Cal.  143,  90  Pac.  454;  Pyatt  v.  Pyatt, 
46  N.  J.  L.  Eq.  285.  And  see  supra, 
VII,  A,  6. 

"It  is  of  some  importance  in  the  set- 
tlement of  the  accounts  of  guardians, 
that  nothing  should  enter  into  the  ac- 
count except  what  properly  belongs  to 
it.  The  less  complex  such  accounts  are, 
the  better;  and  nothing  seems  to  con- 
fuse them  more  than  an  intermixture 
of  accounts  which  pertain  to  another 
relation.  The  guardian  himself  can  be 
examined  in  regard  to  his  account,  in 
his  trust  character;  but  this  could  not 
be  permitted  as  to  transactions  which 
take  place  after  the  minor  attains  full 
age.  The  relation  changes  from  guard- 
ian and  ward  to  debtor  and  creditor. 
Nor  can  any  evil  result  from  this;  fol 
any  advanejs  which  a  guardian  may 
make  to  his  former  ward  will  be  a  set- 
off against  the  balance  in  his  hands. 
The  form  is  changed  but  the  substance 
remains."  Crowell's  Appeal,  2  Watts 
(Pa.)  295. 

Mills'  Estate,  Kulp.  (Pa.)  20,  recog- 
nizes payments  to  the  former  ward  on 
account  as  it  stood  on  the  ward's  ar- 
rival at  majority  as  an  exception  to 
this  rule  excluding  from-  the  account 
transactions  subsequent  to  the  termina- 
tion of  the  ward's  minority. 

As  to  whether  the  court  still  has 
jurisdiction  to  determine  matters 
relative  to  transactions  after  the  ter- 
mination of  the  trust  relation  see 
supra,  VII,  A,  6. 

50.  Ark.— ^Crow  v.  Heed,  38  Ark. 
482.  Ind.— Wood  v.  Black,  84  Ind.  279. 
la. — Pursley  v.  Hayes,  11  Iowa  11; 
Eoteaux  <y.  Lepage,  6  Iowa  123.  Ky. 
Duncan  v.  Petty,  3  Dana  223.  Pa. 
Baker  v.  Bichards,  8  Serg.  &  R.  12; 
Beard's  Estate,  1  Pa.  Co.  Ct.  283; 
Scott's  Estate,  9  Pa.  Dist.  416;  Wid- 
doe's  Estate,  16  W.  N.  O.  426.  Va. 
Armstrong  v.   Walkup  Heirs,  9   Gratt. 
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372.    W.  Va.— Hescht  v.  Calvert,  32  W. 
Va.  215,  9  S.  E.  87. 

"But  a  failure  on  the  part  of  a 
guardian  to  comply  with  ■  his  duty  in 
this  respect  would  not  invalidate  a 
title  held  under  a  sale  made  by  him." 
Pursley  v.  Hayes,  22  Iowa  11. 

In  North  Carolina  it  has  been  held 
that  in  taking  an  account  in  the  hands 
of  a  guardian  in  which  two  or  more 
wards  are  interested,  it  is  proper  to 
state  a  general  account  of  the  whole 
fund  to  the  end  of  each  year  and  also 
a  separate  account  with  each  ward  to 
the  end  of  the  same  year,  crediting  the 
ward  with  his  share  of  the  balance 
found  owing  on  the  general  account, 
and  debiting  him  with  any  proper  debits 
peculiar  to  himself.  In  this  way  the 
balance  due  to  each  ward  to  the  end 
of  each  year  is  ascertained;  and,  upon 
the  death  or  coming  of  age  of  any 
one  of  them  the  sum  due  to  him  will 
be  payable  immediately  and  will  cease 
to  bear  compound  interest.  State  v. 
Foy,  65  N.  C.  265. 

In  stating  a  guardian's  account,  it  is 
not  requisite  to  state  a  separate  ac- 
count between  the  guardian  and  the 
administrator  of  a  deceased  infant 
ward,  where  there  is  no  allegation  of 
any  misconduct  on  the  part  of  the 
guardian  but  simply  an  objection  to  the 
manner  of  stating  his  aecount;  nor  is 
it  a  ground  of  exception  that  the  estate 
of  the  deceased  ward  is  distributed  and 
blended  with  the  estates  of  the  other 
wards  in  the  general  account.  McNeil 
v.  Hodges,  83  N.  C.  504. 

51.  Ala. — Newman  v.  Reed,  50  Ala. 
297.  Ga. — Hudson  v.  Hawkins,  79  G-a. 
274,  4  S.  E.  682.  la.— Foteaux  v.  Le- 
page, 6  Iowa  123.  Ky. — Howell  v.  Ham- 
ilton, 5  Dana  554.  N.  H.— Gregg  *. 
Gregg,  15  N.  H.  190.  N.  Y.— In  re 
Gill,  3  Hun  20.  N.  C— McLean  v. 
Breese,  109  N.  C.  564,  13  S.  E.  910; 
Boyett  v.  Hurst,  54  N.  C.  166.  Pa. 
Hughes'  Minors'  Appeal,  53  Pa.  500; 
Haviland's  Appeal,  4  Pa.  Cas.  491,  8 
Atl.  858. 

In  Foteaux  y.  Lepage,  6  Iowa  123, 
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would  be  inequitable  to  require  him  to  produce  such  vouchers.52 
C.  Notice,  Process  and  Appeaeance.  —  1.  Necessity  and  Requisites 
of  Notice.  —  a.  Generally.  —  In  some  states  before  a  guardian's  final 
account  is  allowed,  notice,  either  personal  or  by  publication,  as  the 
court  shall  direct,  shall  be  given  to  all  persons  interested  of  the  time 
and  place  of  settlement.53    In  some  jurisdictions  no  notice  to  the  ward 


it  was  said  that  "He  must  produce 
vouchers  for  all  expenditures  made  by 
him,  and  where  this  cannot  be  done, 
proof  of  the  payment  or  expenditures 
must  be  given,  by  his  own  oath,  or 
by  other  sufficient  testimony." 

On  an  appeal  from  the  ordinary  on 
a  guardian's  return,  the  account  of- 
fered by  the  guardian  must  be  sub- 
mitted to  the  jury  as  the  matter  he 
proposes  to  prove,  but  the  vouchers  do 
not  go  as  a  matter  of  course.  Hendry 
v.  Hurst,  22  Ga.  312. 

By  provision  of  §2729  N.  Y.  Code  Civ. 
Proc.  items  of  expenditures  may  only 
be  allowed  without  a  voucher  when 
the  item  does  not  exceed  $20,  and  the 
whole  amount  of  such  items  so  allowed 
shall  not  exceed  in  the  aggregate  $500. 
In  Matter  of  Nutting,  74  App.  Div.  468, 
77  N.  Y.  Supp.  696,  this  provision  was 
held  to  be  applicable  to  accountings  of 
committees  of  incompetent  persons.  And 
see  Matter  of  Chapman,  43  App.  Div. 
231,  59  N.  Y.  Supp.  1025. 

Vouchers  embracing  charges  for  sev- 
eral years'  board,  clothing,  tuition, 
etc.,  specifying  the  time  and  amount 
claimed,  are  not  too  general  to  be  ad- 
mitted in  evidence  to  the  jury;  but 
when  accounts  are  thus  presented  they 
ought  to  be  strictly  proved.  Hendry 
V.  Hurst,  22  Ga.  312. 

Where,  in  the  time  of  a  former  guard- 
ian of  an  infant,  a  decree  has  been 
made  in  an  action,  to  which  all  proper 
persons  were  parties,  adjudging  that 
the  whole  net  income  of  a  trust  estate 
and  of  certain  personal  property,  held 
for  the  benefit  of  the  infant  by  the 
guardian,  should  be  paid  to  her  father 
and  used  by  him  for  her  support  and 
maintenance,  her  father,  upon  his  ac- 
counting, after  subsequently  having 
been  appointed  her  guardian,  is  entitled 
to  the  protection  of  the  decree  and 
should  not  be  held  to  the  same  strict- 
ness in  furnishing  vouchers  for  his 
payments  as  would  ordinarily  be  re- 
luired  in  the  ease  of  a  guardian  when 
accounting.  Matter  of  Plumb,  24  Misc. 
2«,  53  N.  Y.  Supp.  558. 


Guardian's  receipt  to  himself  is  no 
evidence  to  support  a  charge  in  his 
own  favor  against  his  ward.  Hendry  v. 
Hurst,   22  Ga.   312. 

The  receipt  of  a  physician  for  the 
amount  of  his  fees  for  medical  services 
to  the  ward  paid  by  the  tutor,  and 
admitted  without  opposition,  is  a  suffi- 
cient voucher  to  entitle  the  latter  to 
credit  for  the  amount,  the  tutor  not  be- 
ing bound  to  procure  evidence  of  the 
necessity  for  such  services  where  the 
amount  paid  is  not  large  and  nothing 
authorizes  the  presumption  that  the 
payment  was  improperly  made.  Richard 
v.  Blanchard,  12  Rob.  (La.)  524. 

Attorney's  receipts  to  guardian,  stat- 
ing to  be  for  professional  services  ren- 
dered the  ward,  are  not  of  themselves, 
without  further  proof,  sufficient  to  es- 
tablish the  account  against  the  ward. 
Hendry  v.  Hurst,  22  Ga.  312. 

52.  Smith  v.  Davis,  49  Md.  470, 
Gregg  v.  Gregg,  15  N.  H.  190. 

53.  Ala.— Croft  v.  Terrell,  15  Ala. 
652;  Speight  v.  Knight,  11  Ala.  461. 
Minn. — Jacobs  v.  Fouse,  23  Minn.  51. 
Tenn. — McNutt  v.  Roberts  (Tenn.  Ch.) 
48  S.  W.  300. 

Notice  by  Publication  Sufficient. 
Brown  v.  Huntsman,  32  Minn.  466,  21 
N.  W.  555;  Moore  v.  Cason,  1  How. 
(Miss.)    53. 

Personal  service  of  notice  of  final  set- 
tlement upon  the  infant  is  not  required, 
but  constructive  notice  by  publication 
is  sufficient.  Stabler  v.  Cook,  57  Ala. 
22;  Brown  v.  Huntsman,  32  Minn.  466, 
21  N.  W.  555.  See  Frierson  v.  Travis, 
39  Ala.  150,  holding  the  publication 
made  was  not  a  substantial  compliance 
with  the  statute. 

Where  the  guardian  has  left  the  state, 
so  that  personal  service  cannot  be  had, 
the  citation  must  be  served  by  publica- 
tion. Spencer  v.  Houghton,  68  Cal.  82, 
8   Pac.   679. 

Service  by  publication  upon  a  non- 
resident guardian  is  had  in  the  same 
manner  as  in  civil  actions.  Trumpler  v. 
Cotton,  109  Cal.  250,  41  Pac.  1033. 

The  publication  of  citation  being  a 
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is  required  if  he  be  a  minor,  unless  a  new  guardian  is  appointed,64 
and  where  the  ward  has  arrived  at  full  age  the  necessity  of  notice  is 
left  to  the  sound  discretion  of  the'  court.65 

b.  Notice  to  Surety.  —  It  is  not  necessary  to  cite  the  sureties  of  a 
guardianship  bond  to  the  hearing  and  settlement  of  the  guardian's 
account.66 

2.  Waiver.  —  Notice  of  the  proceedings  for  accounting  may  be 
waived,57  but  where  statute  requires  notice  to  be  given  to  the  ward, 
no  notice  to  or  appearance  by  the  guardian  can  be  a  waiver  of  the 
notice.68 

3.  Compliance  With  Statutes.  —  The  statutory  requirement  as  to 
notice  being  jurisdictional  must  be  substantially  complied  with,  other- 
wise the  settlement  is  void.59    But  where  a  guardian  voluntarily  filed 


ministerial  act,  the  fact  that  it  is  pub- 
lished in  a  Sunday  paper  does  not  de- 
prive the  court  of  jurisdiction.  Heisen 
v.  Smith,  138  Cal.  216,  71  Pac.  180,  94 
Am.  St.  Rep.  39. 

In  Ohio,  the  statute  not  providing  for 
the  publication  of  citation  against 
guardians,  it  was  held  in  Schwab  v. 
Eappold,  9  Ohio  Dec.  (Reprint)  340, 
that  service  may  be  had  under  §6406 
Rev.  St.,  "in  such  manner  and  for 
such  length  of  time  as  he  (the  probate 
judge)    shall   deem   reasonable." 

Annual  Accounts. — No  notice  of  the 
presentation  and  filing  of  annual  ac- 
counts is  necessary.  Davis  <o.  Combs,  38 
N.  J.  Bq.  473.  See  Heard  v.  Daniel,  26 
Miss.  451. 

An  annual  account,  not  being  final, 
need  not  be  advertised.  Succession  of 
Burbank,  132  La.  521,  61  So.  557. 

Notice  not  required  in  Indiana.  Euler 
v.  Euler  (Ind.  App.),  102  N.  E.  856. 

Notice  to  the  guardian  is  unneces- 
sary where  he  procures  the  order  fix- 
ing the  time  and  place  for  the  ex- 
amination of  the  account.  Brown  v. 
Huntsman,  32  Minn.  466,  21  N.  W.  555. 

A  guardian  who  has  filed  his  accounts 
for  settlement  in  the  probate  court  is 
not  entitled  to  special  notice  of  the 
term  at  which  the  decree  is  to  be  ren- 
dered. Allman  v.  Owen,  31  Ala.  167; 
Wright  v.  Clough,  17  Ala.  490. 

54.  Me. — Hudson  v.  Martin,  34  Me. 
339;  Pierce  v.  Irish,  31  Me.  254.  Miss. 
Neylans  v.  Burge,  14  Smed.  &  M.  201; 
Moore  v.  Cason,  1  How.  53.  Mo. — Cole- 
man v.  Farrar,  112  Mo.  54,  20  S.  W. 
441;  Berkshire  v.  Hover,  83  Mo.  App. 
435;  Mead  p.  Bakewell,  8  Mo.  App. 
549;  Murphy  v.  Murphy,  2  Mo.  App. 
156.  N.  J— Culver  v.  Brown,  16  N.  J. 
Eq.  533;  Burnham  v.  Dalling,  16  N.  J. 
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Eq.  144.  N.  Y.— Matter  of  Tyndall, 
117  App.  Div.  294,  102  N.  Y.  Supp.  211. 
Pa.— Widdoe's  Estate,  16  W.  N.  O. 
426. 

55.  Pierce  v.  Irish,  31  Me.  254. 

Notice  Unnecessary. — An  order  dis- 
charging a  guardian,  made  after  the 
majority  of  the  ward  and  upon  an  ap- 
proval of  his  settlement  account  in- 
dorsed thereon  by  the  ward,  without 
citation  or  other  notice,  is  valid;  all 
parties  interested  being  before  the 
court,  citation  is  not  necessary.  Rob- 
erts v.  Schultz,  45  Tex.  184. 

56.  Gravett  v.  Malone,  54  Ala.  19; 
Kenner  v.  Caldwell,  Bailey  Eq.  (S.  C.) 

149,  21  Am.  Dec.  538. 

57.  A  voluntary  appearance  by  the 
parties  interested  waives  the  necessity 
of  their  having  been  served  with  no- 
tice. Ala. — Wilson  v.  Knight,  18  Ala. 
129;  Croft  v.  Terrell,  15  Ala.  652; 
M'Leod  v.  Mason,  5  Port.  223;  Eipitoe 
v.  Hall,  1  Stew.  166.  Ga.— Weldon  v. 
Patrick,  69  Ga.  724.  La.— Kellar  V. 
O'Neal,  13  La.  Ann.  472. 

An  approval  of  the  final  account  of 
the  tutor,  and  an  agreement  that  as 
approved  it  should  be  homologated, 
made  by  the  ward,  after  attaining 
majority,  is  equivalent  to  a  waiver  of 
citation,  and  a  consent  judgment.  Kel- 
lar v.  O'Neal,  13  La.  Ann.  472. 

Appearance  for  Special  Purpose.— An 
appearance  of  the  ward  for  the  purpose 
of  entering  satisfaction  is  not  an  ap- 
pearance to  the  settlement  and  is  not 
a  waiver  of  notice.  Mead  v.  Bakewell, 
8  Mo.  App.  549. 

58.  Culver  v.  Brown,  16  N.  J.  Eq. 
533. 

59.  Ala. — Prierson  v.  Travis,  39  Ala. 

150.  Minn.— Jacobs  v.  Pouse,  23  Minn. 
51.     Mo.— .Mead  v.   Bakewell,    8    Mo. 
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his  accounts,  he  cannot  later  object  that  the  publication  required  by 
law  was  not  made.60  The  mere  fact  that  the  citation  to  the  guardian 
was  received  by  him  less  than  the  statutory  period  before  the  settle- 
ment, does  not  render  the  decree  void.61 

D.  Exceptions  to  the  Account.  —  Statutes  permit  the  filing  of 
exceptions  to  guardians'  accounts,62  and  in  the  absence  of  express 
statutory  provision,  the  right  to  except  to  such  accounts  rests  upon 
necessity,  analogy  and  the  uniform  practice.63  The  ward64  and  sureties 
on  the  guardian's  bond  have  a  right  to  except,65  as  have  also  an 
executor  or  administrator  of  the  estate  of  a  person  under  guardian- 
ship at  the  time  of  his  death,68  and  the  creditors  of  a  deceased  guard- 
ian,67 but  not  the  creditors  of  the  ward.68 

E.  By  and  Against  Whom  Proceedings  Instituted.  —  1.  Who 
May  Require  Accounting. — A  ward  who  has  reached  his  majority,69 


App.  549.  N.  J. — Culver  v.  Brown,  16 
N.  J.  Eq.  533;  Burnham  v.  Balling,  16 
N.  J.  Eq.  144. 

Ex  Parte  Settlement  Void. — It  waa 
held  in  Gravett  v.  Malone,  54  Ala.  19, 
that  an  ex  parte  settlement  of  a  guard- 
ian made  without  previous  filing  of  ac- 
counts and  vouchers,  "without  notice, 
without  auditing  and  allowance  by  the 
court,  or  any  other  action  by  the  court 
than  the  administration  to  the  guard- 
ian of  an  oath  as  to  their  correctness" 
is  a  mere  nullity. 

It  has  the  effect  only  of  an  annuav 
account.  Murphy  v.  Murphy,  2  Mo. 
App.  156. 

60.  Wright  v.  Clough,  17  Ala.  490; 
Treadwell  v.  Burden,  8  Ala.  660. 

61.  Waldron  v.  "Waldron,  76  Ala. 
285. 

62.  See  the  statutes  of  the  several 
states. 

In  California  under  §1635,  Code  Civ 
Proc,  permitting  any  person  interested 
to  appear  and  "file  his  exceptions  in 
writing  to  the  account,"  it  was  held 
in  Estate  of  Boyes,  151  Cal.  143,  90 
Pac.  454,  that  the  word  "exceptions" 
"has  come  to  include  not  only  a  state- 
ment in  writing  of  the  points  or  matters 
wherein  the  credits  or  charges  in  an 
account  are  claimed  to  be  deficient,  de- 
fective, or  erroneous  in  law,  but  also  a 
statement  of  any  affirmative  matters 
of  fact,  not  appearing  on  the  face  of 
the  account,  which,  it  may  be  claimed, 
require  additional  charges  in  favor  of 
tie  estate,  or  the  rejection  of  credits 
claimed  against  it." 

A  demurrer  is  not  the  proper  mode  of 
questioning  the  report  or  account  of  a 
guardian,  but  a  motion  for  a  more  spe- 


cific statement  of  the  claims  and 
charges  sought  to  be  questioned.  Gerdes 
v.  Weiser,  54  Iowa  591,  7  N.  W.  42, 
37  Am.  Rep.  229. 

An  exception  which  tenders  an  issue 
of  law  upon  the  facts  in  the  report  is 
not  demurrable.  Glidewell  v.  Snyder, 
72  Ind.  528. 

63.  Porter  &  Wiles  v.  Brown,  9  Ohio 
Dec.  (Reprint)  646. 

64.  Eastland  v.  Williams'  Estate 
(Tex.  Civ.  App.),  45  S.  W.  412,  by  his 
next  friend. 

65.  Sureties  on  the  bond  of  a  guard- 
ian have  such  status  in  the  court  as 
entitle  them  to  have  their  exceptions 
to  an  account  heard.  "To  hold  other- 
wise would  be  to  invite  friendly  and 
insolvent  guardians  to  a  degree  of  in- 
difference as  to  mistakes  in  their  ac- 
counts, and  would  leave  their  sureties 
no  means  of  escape,  but  the  uncertain 
defense  of  fraud  and  collusion."  Por- 
ter &  Wiles  v.  Brown,  9  Ohio  Dec.  (Re- 
print)   646. 

66.  Peterson  v.  Erwin,  28  Ind.  App. 
330,   62   N.   E.   719. 

It  is  the  duty  of  the  administrator 
of  the  estate  of  a  person  under  guard- 
ianship at  the  time  of  his  death  to  file 
exceptions  to  the  guardian's  final  re- 
port if  he  has  reason  to  believe  that 
the  assets  of  the  estate  were  not  prop- 
erly accounted  for  by  the  guardian. 
Peterson  v.  Erwin,  28  Ind.  App.  330, 
62  N.  E,  719. 

67.  Alsop's  Creditors  <o.  Barbee,  14 
B.    Mon.    (Ky.)    522. 

68.  Lorenz's   Appeal,    69   Pa.    350. 

69.  In  re  McMurry,  107  Iowa  648, 
78  N.  W.   691. 

A  former  ward  who  has  assigned  all 
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or  been  emancipated  by  marriage,70  or  the  personal  representative  of 
a  deceased  ward,71  or  a  creditor  gf  the  infant's  estate,72  or  a  succeeding 
guardian,73  or  in  some  jurisdictions  any  person74  may  institute  pro- 
ceedings to  require  the  guardian  to  render  an  accounting. 

2.  Parties.  —  a.  In  Equity.  —  Parties  Plaintiff.  —  The  next  friend 
of  one  who  is  still  legally  incompetent  is  the  proper  party  to  sue  in 
equity  to  enforce  an  accounting,75  but  upon  attaining  majority  the 
watd  may  file  the  bill  in  his  own  name.76  All  wards  having  a  legal 
interest  in  the  subject-matter  of  the  accounting  should  join  in  the 
suit,77  and  a  ward  may  also  join  with  a  third  person  having  an  inter- 
est in  the  estate.78  A  guardian  may  unite  with  his  ward  in  a  suit 
against  the  former  guardian.79 

Parties  Defendant.  —  Sureties  on  the  guardian's  bond  are  proper 
parties  defendant  in  a  suit  to  compel  an  accounting.80    But  the  sureties 


his  interest  in  the  estate  cannot  eall 
his  late  guardian  to  account.  De  Guerie 
v.  Bonfanti,  19  Law  Bep.  (N.  Y.) 
681. 

70.  This  is  the  rule  in  Louisiana,  but 
where  the  marriage  is  without  the  eon- 
sent  of  the  parent  the  ward  is  not 
rendered  competent  to  compel  an  ac- 
counting. Guillebert  v.  Grenier,  107  La. 
614,  32  So.  238;  Maillefer  v.  Saillot,  4 
La.  Ann.  375. 

71.  Kittredge  v.  Betton,  14  N.  H. 
401;  Buckley  v.  Herder  (Tex.  Civ. 
App.),  133  S.  W.  703. 

72.  Carr's  Estate,  4  Pa.  Co.  Ct.  128 

73.  Kan. — Charles  v.  Witt,  88  Kan. 

484,  129  Pac.  140.     La Porche  v,  Le- 

doux,  12  La.  Ann.  350.  Ore. — Wilson's 
Guardianship,  40  Ore.  353,  68  Pac.  393, 
69  Pac.  439.  Pa.— Matter  of  Stewart, 
12  Phila.  8. 

After  the  dismissal  of  a  tutor  the 
right  to  call  for  an  account  belongs 
exclusively  to  the  new  tutor.  The 
undertutor  has  no  right  to  do  so.  Mon- 
get  v.  Walker,  4  La.  Ann.  214. 

But  in  Lemon  v.  Hansbarger,  6  Gratt. 
(Va.)  301,  it  was  held  that  a  second 
guardian  of  an  infant  has  no  authority 
to  file  a  bill  in  his  own  name  against 
a  former  guardian  for  an  account  of 
his  transactions  in  relation  to  the 
ward's  estate. 

74.  Cal. — Trumpler  v.  Cotton,  109 
Oal.  250,  41  Pac.  1033.  Fla.— Thomas 
V.  Williams,  9  Fla.  289.  Md. — Swan  v. 
Dent,  2  Md.  Ch.  111.  Eng.— Eyre  v. 
Shaftsbury,  2  P.  Wms.  103,  24  Eng. 
Reprint  659;  Earl  of  Pomfret  v.  Wind- 
sor, 2  Vez.  Sen.  472,  28  Eng.  Beprint 
302. 

"It  is  not  necessary  that  the  person 
making  such  application  shall  have  an 
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interest  in  the  estate."    Trumpler  v. 
Cotton,   109   Cal.   250,  41  Pac.  1033. 

In  Louisiana  the  undertutor  has  no 
authority  to  compel  the  tutor  to  ac- 
count. McGehee  v.  Dupuy,  7  Rob.  229; 
Monget  v.  Walker,  4  La.  Ann.  214. 
But  in  Welch  v.  Baxter,  45  La.  Ann. 
1062,  13  So.  629,  it  was  held  that  the 
court  may  order  the  undertutor  to  in- 
stitute the  proceedings. 

75.  Ky. — Clements  v.  Ramsey,  9  Ky. 
L.  Rep.  172,  4  S.  W.  311.  Md.— Rich- 
ards v.  Swan,  7  Gill  366.  N.  Y — Mon- 
ell  v.  Monell,  5  Johns.  Oh.  283,  9  Am. 
Dec.  298.  Va. — Lemon  v.  Hansbarger, 
6  Gratt.  301. 

Where  Ward  May  Sue  by  Next 
Friend. — As  to  the  rule  that  an  infant 
even  though  he  has  a  general  guard- 
ian, may  sue  by  his  next  friend,  see 
the  title  "Guardian  Ad  Litem." 

76.  Davis  v.  Combs,  38  N.  J.  Eq. 
473. 

77.  Ala. — Harley  v.  Boyd's  Admr., 
64  Ala.  399.  Fla.— Hendry  v.  Clardy,  8 
Fla.  77.  Ky. — Hutchcraft  v.  Shrout's 
Heirs,  1  Mon.  206,  15  Am.  Dec.  100. 
N.  J.— Keeler  v.  Keeler,  11  N.  J.  Eq. 
458.  N.  Y.— Cuddeback  v.  Kent,  5  Paige 
Ch.   92. 

78.  A  bill  in  chancery  by  a  ward 
and  another  entitled  to  an  annuity 
charged  on  the  property  of  the  ward, 
against  the  guardian  and  his  sureties 
for  the  settlement  of  the  guardianship 
account,  is  not  defective  for  misjoin- 
der of  parties  plaintiff.  Owens  v.  Grim- 
sley,  44  Ala.  359. 

79.  Taylor  v.  Taylor's  Exrs.,  6  B. 
Mon.    (Ky.)    559. 

80.  It  is  proper  but  not  imperative 
that    the    sureties    on    the   guardian's 
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on  a  former  bond  are  not  proper  parties,81  nor  are  the  heirs  of  a 
former  guardian.82 

b.  At  law  all  wards  entitled  to  the  property  should  join  as  plain- 
tiffs, even  though  some  of  them  have  reached  majority,83  but  the  heirs 
of  a  deceased  ward  need  not  be  parties  to  proceedings  by  the  admin- 
istrator of  such  ward  to  compel  the  guardian  to  account.8* 

Parties  Defendant. —  The  surety  is  a  proper  party  defendant.8*  A 
removed  guardian  is  not  a  necessary  party  defendant  where  the  ques- 
tion is  whether  he  should  be  allowed  certain  credits.86 

3.  Intervening  Parties.  —  Parties  may  intervene  in  an  account- 
ing proceeding  for  the  purpose  of  safeguarding  their  interests,  or  the 
interests  of  the  ward.87  Thus  the  sureties  may  intervene,88  as  may 
also  a  co-heir  of  the  ward.89 

p.  Pleadings.  —  On  the  hearing  of  exceptions  to  a  guardian's  re- 
port, the  report  and  exceptions  thereto  constitute  the  pleadings.80 
Where  the  proceedings  to  secure  an  accounting  are  properly  brought 
in  the  probate  court,91  they  are  generally  instituted  by  petition.92 
A  bill  in  equity  should  conform  to  the  general  rules  governing  a  bill 
or  complaint  asking  for  an  accounting.93  Where  an  unreasonable  time 
has  elapsed  after  the  ward's  majority  before  the  bill  is  filed,  it  must 


bond  be  made  parties  defendant.  Pace 
v.  Pace,  19  Fla.  438. 

Where  the  sureties  are  joined  in  the 
action,  the  representatives  of  a  de- 
ceased surety  should  also  be  joined 
(Hntchcraft  v.  Shrout's  Heirs,  1  Mon. 
[Ky.]  206,  15  Am.  Deo.  100.  See  Witt 
v.  Day,  112  Iowa  110,  83  N.  W.  797, 
holding  such  joinder  proper),  unless 
the  deeeased  surety  was  insolvent. 
Frierson  v.  Travis,  39  Ala.  150. 

If  a  guardian  has  given  two  bonds, 
the  sureties  on  one  bond  cannot  be 
made  parties  defendant  unless  those 
on  the  other  bond  are  made  parties 
also.  Hutchcraft  v.  Shrout's  Heirs,  1 
Mon.  (Ky.)   206,  15  Am.  Dee.  100. 

There  is  no  misjoinder  of  parties 
where  a  bill  for  settlement  joins  the 
sureties  on  two  different  official  bonds, 
given  by  the  guardian  on  two  succes- 
sive appointments  by  the  same  court. 
Lee  v.  Lee,  55  Ala.  590. 

81.  Sayers  v.  Cassell,  23  Gratt.  (Va.) 
525. 

82.  Taylor  v.  Taylor's  Heirs,  6  B. 
Mon.  (Ky.)  559. 

83.  Stallings  v.  Barrett,  26  S.  O.  474, 
2  S.  E.  483. 

84.  Guardianship  of  Lindsay,  132 
Iowa  119,  109  N.  W.  473. 

85.  The  surety  is  a  proper  party 
ioth  for  the  purpose  of  concluding  him 
and  for  the  purpose  of  enforcing  pay- 
ment in  the  same  action  of  any  sum 


which  may  be  found  due  the  ward. 
Black  v.  Kaiser,  91  Ky.  422,  16  S.  W. 
89. 

86.  Wilson's    Guardianship,  40  Ore. 
353,  68  Pac.  393,  69  Pac.  439. 

87.  The  executrix  of  a  succession 
being  administered  in  another  jurisdic- 
tion in  which  a  minor  has  an  interest 
and  the  guardian  of  that  minor  in  an- 
other jurisdiction  have  a  right  to  inter- 
vene to  oppose  the  account  of  the  tutrix 
of  the  minor  filed  in  the  ward's  state. 
It  being  the  policy  of  the  law  to  afford 
the  fullest  protection  to  the  minor,  any-" 
one  seeking  the  protection  of  that 
minor  will  be  heard.  Succession  of  Bur- 
bank,  132  La.  521,  61  So.  557. 

88.  Hailey  v.  Boyd's  Admr.,  64  Ala. 
399. 

89.  Tutorship  of  Francis  Hacket,  4 
Rob.  (La.)   290. 

90.  Lowe  v.  Smith,  20    Colo.    App. 
273,  78  Pac.  310. 

91.  See  supra,  VII,  A. 

92.  See  the  statutes  of  the  several 


A  petition  in  substantial  compliance 
with  the  requirements  of  the  code  is 
sufficient  Weldon  v.  Patrick,  69  Ga. 
724. 

93.  See  in  general  1  Standard  Prog 
288. 

As  to  a  bill  to  set  aside  an  account, 
see  infra,  VII,  H,  1. 

The  bill  is  demurrable  where  it  shows 
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state  facts  excusing  the  delay.94  The  bill  should  seek  a  settlement  of 
the  whole  account  and  not  of  a  single  item.95 

Amendments  are  allowed  in  accordance  with  the  rules  governing 
amendments  generally.96  The  amendment  should  not  completely 
change  the  character  of  the  action.97 

G.  Heaeing  and  Determination.  —  1.  Generally.  —  The  object 
of  the  hearing  before  the  probate  court  is  to  correct  errors  in  the  ac- 
count,98 and  the  court  may  inquire  into  all  matters  affecting  the 
credits  or  charges  which  should  be  made  therein.99  Exceptions  to  the 
final  report  of  the  guardian  brings  up  for  review  all  previous  reports 
made  by  him.1 

The  court  may  consolidate  actions  for  an  accounting,  with  or  without 
the  consent  of  the  complainants.2 


on  its  face  that  the  guardian's  estate 
has  been  previously  settled  as  insolvent. 
Patterson  v.  Leachman,  19  Ala.  745. 

A  bill  is  not  multifarious  because  it 
makes  parties  defendant  the  sureties 
on  two  distinct  bonds  executed  on  suc- 
cessive appointments.  Lee  v.  Lee,  55 
Ala.  590;  McDougald  v.  Maddox,  17 
Ga.   52. 

But  ' '  a  petition  against  the  executors 
of  the  petitioner's  deceased  father  and 
against  three  successive  guardians  of 
the  petitioners  themselves  praying  an 
account  by  the  defendants  of  their  re- 
spective trusts,  is  multifarious  and  on 
demurrer  thereto,  should  be  dismissed." 
Farmer  •».  Rogers,  88  Ga.  162,  14  S.  E. 
188. 

A  complaint  by  several  wards  asking 
for  an  accounting  by  and  removal  of 
tthe  guardian  appointed  over  their  joint 
estates  is  not  objectionable  as  joining 
several  causes  of  action.  Stallings  v. 
Barrett,  26  S.  C.  474,  2  S.  E.  483. 

94.  It  was  held  in  Bertine  v.  Varian, 
1  Edw.  Ch.  (N.  Y.)  343,  where  a  num- 
ber of  years  had  elapsed,  that  an  al- 
legation "that  during  the  principal 
part  of  the  time,  since  the  appoint- 
ment of  the  guardians,  the  complain- 
ants have  not  been  in  a  situation  to 
call  the  guardian  or  their  representa- 
tives to  an  account  in  respect  to  the 
guardianship,"  is  too  indefinite. 

95.  But  if  a  guardian  fails  to  object 
to  a  bill  which  asks  for  a  settlement 
of  one  item  only,  he  waives  the  defect 
and  cannot  raise  it  for  the  first  time 
in  the  appellate  court.  Jones  v.  Bever- 
ly, 45  Ala.  161. 

96.  Stallings  v.  Barrett,  26  S.  C. 
474,  2  S.  E.  483;  Dunsford  v.  Brown, 
19  S.  C.  560. 

The  court  has  power  to  allow  amend- 
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ments  to  a  bill  filed  by  a  ward  against 
the  executor  of  her  deceased  guardian 
to  recover  funds  alleged  to  be  in  the 
executor's  hands  and  to  belong  to  the 
ward,  so  as  to  cover  the  case  made 
by  the  proofs,  and  charge  the  estate 
for  money  lost  to  the  ward  by  reason 
of  the  neglect  of  the  guardian  to  en- 
force its  collection.  Dodson  v.  Mc- 
Kelvey,  93  Mich.  263,  53  N.  W.  517. 

97.  Where  the  complaint  asking  an 
accounting,  ignores  a  previous  settle- 
ment and  states  no  grounds  for  im- 
peaching the  same,  an  amendment  at 
the  trial  should  not  be  allowed  to 
change  the  character  of  the  action  to 
one  to  set  the  settlement.  Dunsford  v. 
Brown,  19  S.  C.  560. 

But  where  the  petition  demanding 
an  accounting  by  a  guardian  was 
amended  by  asking  for  judgment  on  the 
guardian's  bond,  it  was  held  that  the 
character  of  the  proceeding  was  not 
thereby  changed.  Wycoff  v.  Michael, 
95  Iowa  559,  64  N.  W.  608. 

98.  Porter  &  Wiles  m.  Brown,  9  Ohio 
Dec.   (Eeprint)  646. 

99.  Negligence  of  the  guardian  in 
making  a  loan  may  be  inquired  into 
on  the  trial  of  exceptions  to  his  account. 
Pearson  v.  Haydel,  87  Mo.  App.  495. 

Validity  of  sales  by  the  guardian. 
Dawkins  v.  Hough,  112  Ky.  855,  66  S. 
W.  1047. 

1.  Ind. — Peterson  v.  Erwin,  28  Ind. 
App.  330,  62  N.  E.  719.  Miss.— Crump 
v.  Gerock,  40  Miss.  765.  Mo.— Kidd  v. 
Guibar,  63  Mo.  342. 

See  also  Woodbury  V.  Hammond,  54 
Me.  332.  See  infra,  VII,  O,  6,  g,  and 
TO,  H,  1. 

2.  Burnhan  v.  Dalling,  16  N.  J.  Eq. 
310.    See  Van  Eees  v.  Witzenburg,  112 
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2.  Representation  of  Infant  at  Hearing.  —  The  infant  must  be 
legally  represented  in  a  final  settlement  made  during  the  infant's 
minority,3  but  a  settlement  had  without  the  appointment  of  a  guardian 
is  not  void  but  only  voidable  at  the  election  of  the  ward.4 

3.  Duty  of  Court  To  Investigate.  —  Regardless  of  the  filing  of  ex- 
ceptions it  is 'the  duty  of  the  court  to  correct  all  errors,  reject  all 
illegal  and  excessive  credits  and  generally  inquire  into  the  truthful- 
ness and  accuracy  of  the  report.5 

4.  Right  to  Jury  Trial.  —  A  jury  trial  is  not  a  matter  of  right  in 
ease  of  exceptions  to  a  guardian's  report,6  but  the  court  may,  perhaps, 
submit  any  question  of  fact  to  the  jury  and  take  their  verdict  there- 
on,7 and  in  some  states  where  fraud  is  charged,  this  question  is  sub- 
mitted to  a  jury.8 

5.  Reference.  —  Although  not  necessary,  it  is  proper  for  the  court 
to  refer  the  matters  in  accounting  to  a  master  or  commissioner,9  but 
a  master  appointed  to  state  an  account  cannot  determine  the  surety's 
liability.10 


Iowa  30,  83  N.  W.  787.    See  generally 
the  title  "Consolidation  of  Actions." 

3.  Hutton  v.  Williams,  60  Ala.  133. 
See  the  title  "Guardian  Ad  Litem." 

A  final  settlement  of  a  guardian  has 
been  held  not  to  be  binding  upon  a 
minor  ward  unless  lie  is  represented  by 
a  guardian  ad  litem  appointed  by  the 
court.  Turrentine  v.  Daly,  82  Ala.  205, 
3  So.  16;  Hutton  v.  Williams,  60  Ala. 
133. 

But  in  proeeedings  for  final  settle- 
ment by  an  executor  who  is  also  guard- 
ian of  the  minor  distributees,  no  guard- 
ian ad  litem  or  citation  to  the  minors 
is  necessary  under  the  Mississippi  code 
of  1881.  That  code  contains  no  pro- 
vision that  where  a  guardian  is  per- 
sonally interested  in  the  proceeding,  the 
interests  of  the  minors  must  be  pro- 
tected by  the  appointment  of  a  guard- 
ian ad  litem.  Bailey  v.  Fitz-Gerald,  56 
Miss.  578.  See  Gregory  v.  Orr,  61  Miss. 
307.  See  the  title  "Guardian  Ad 
litem." 

4.  Hutton  v.  Williams,  60  Ala.  133. 

5.  Ark.— Crow  v.  Reed,  38  Ark.  482; 
Eightor  v.  Gray,  23  Ark.  228.  Cal. 
Estate  of  Boyes,  151  Cal.  143,  90  Pac. 
454.  Tex.— Whitefield  v.  Burrell,  54 
Tex.  Civ.  App.  567,  118  S.  W.  153. 

Upon  a  final  settlement  of  a  guard- 
ian, all  previous  or  concurrent  reports 
are  subject  to  review  and  correction. 
Duckworth  v.  Kirby,  10  Ind.  App.  139, 
37  N.  B.  729. 

6.  Glidewell  v.  Snyder,  72  Ind.  528; 
Pearson  <!>.  Haydel,  87  Mo.  App.  495. 

A  trial  by  jury -is  not  contemplated 


by  law.  Crow  •».  Reed,  38  Ark.  482; 
Pfeiffer  v.  Pfeiffer,  152  111.  App.  268. 

Jury  on  Appeal. — See  infra,  VII,  H, 
2,  b,  (V). 

7.  Glidewell  v.  Snyder,  72  Ind.  528. 
In    Stubblefield   v.    Stubblefield,     105 

Ark.  594,  151  S.  W.  994,  while  the 
court  disapproved  of  the  trial  court's 
action  in  submitting  the  account  to  the 
jury,  it  did  not  reverse  the  case  upon 
that  ground. 

8.  Poullain  v.  Poullain,  76  Ga.  420. 

9.  May  &  Pasco  r.  May,  19  Fla. 
373;  Crump  <o.  Geroek,  40  Miss.  765. 
See  in  general  the  title  "References." 

The  court  in  referring  the  matter 
need  not  specify  the  rate  of  interest 
that  is  to  govern  the  commissioner  un- 
less it  is  intended  to  charge  a  differ- 
ent rate  from  that  fixed  by  law;  nor 
is  it  erroneous  though  unusual  for  the 
court  to  direct  the  particular  amounts 
to  be  charged  for  principal  and  inter- 
est.    Crump  v.  Geroek,  40  Miss.  765. 

For  Restatement  of  Account. — Where 
exceptions  to  the  account  have  been 
sustained  and  the  accountant  has  failed 
to  correct  the  report,  it  is  the  duty 
of  the  court  to  cause  the  account  to 
be  restated  according  to  the  decree,  by 
reference  to  a  commissioner,  or  similar 
proceeding.  McFarlane  v.  Randle,  41 
Miss.  411. 

Where  the  account  has  been  referred 
to  an  auditor,  it  is  error  to  permit 
counsel  to  divide  it  and  try  the  case 
on  a  portion  of  it  only.  King  v.  Bowen, 
7  La.  Ann.   151. 

10.  Boyer's  Estate,  20  W.  N.  O. 
(Pa.)    207. 
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6.  The  Adjudication.  —  a.  Generally.  —  The  court  may  allow  or 
disallow  an  account  in  whole  or  in  part.11  The  probate  court  may 
charge  the  guardian  with  any  sum  of  money  with  which,  as  guardian, 
he  is  properly  chargeable,  and  give  him  any  credit  to  which  as  guard- 
ian he  is  entitled,12  but  according  to  some  authorities  it  has  no  power 
to  decree  a  balance  against  a  ward,13  nor  can  it  settle  equities  or 
adjust  accounts  or  dealings  between  the  guardian  and  his  late  ward 
which  do  not  properly  pertain  to  the  guardianship.14  The  court  may 
adjudicate  the  rights  of  other  wards  in  a  proceeding  for  an  account- 
ing at  the  instance  of  one,  where  the    others    are    made    parties.15 

b.  Findings  are  not  necessary  in  the  probate  court  upon  the  settle- 
ment of  an  account  although  a  contest  has  been  made  by  filing  ex- 
ceptions.16 


11.  Bond  v.  Loekwood,  33  I1L  212. 
See  also  Bawson  v.  Corbett,  43  III.  App. 
127. 

12.  People  v.  Seelye,  146  111.  189, 
221,  32  N.  E.  458. 

The  orphans'  court  has  jurisdiction, 
in  the  audit  of  the  account  of  a  guard- 
ian, to  pass  upon  a  claim  made  by 
an  attorney  for  professional  services 
rendered  at  the  request  of  the  guard- 
ian for  the  benefit  of  the  ward's  es- 
tate, though  such  services  did  not  re- 
late to  the  fund  embraced  in  the  ac- 
count. .Price's  Appeal,  116  Pa.  410, 
9  Atl.  856. 

13.  Duval  v.  Chaudron,  10  Ala.  391; 
Moore  v.  Cason,  1  How.  (Miss.)  53. 
But  see  Scott  v.  Porter,  44  Miss.  364. 

The  orphans'  court  is  ex  officio  the 
protector  of  the  ward  and  interferes 
no  further  than  to  compel  the  guard- 
ian to  account  with  him  but  never 
to  compel  him  to  account  with  the 
guardian.  Richard's  Guardian  of  Bak- 
er, 6  Serg.  &  E.  (Pa.)  462.  But  see 
Shollenberger's  Appeal,   21   Pa.   337. 

In  Duval  v.  Chaudron,  10  Ala.  391,  it 
was  said  that  the  obligation  to  reim- 
burse the  guardian  could  not  be  en- 
forced by  a  personal  suit,  unless  the 
ward  has  expressly  promised  to  pay. 
The  court  did  not  express  an  opinion  as 
to  the  guardian's  right  to  reimburse 
himself  out  of  the  estate  of  the  ward. 

14.  People  v.  Seelye,  146  111.  189, 
221,  32  N.  E.  458. 

Damages  Against  Guardian. — The  pro- 
bate court  upon  settlement  of  the  ac- 
count cannot  award  damages  against 
the  guardian  in  favor  of  the  ward. 
Austin  v.  Lamar,  23  Miss.  189. 

15.  In  McKay  v.  McKay's  Admr.,  33 
W.  Va.  724,  11  S.  E.  213,  it  appeared 
that  one  person  was  guardian  of  two 
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infant  sisters,  who  were  owners  in  com. 
mon  of  moneys  paid  to  the  guardian 
for  the  common  benefit  of  both  in- 
fants. One  of  the  infants  sued  the 
guardian's  administrator  for  a  settle- 
ment of  the  account  of  her  guardian- 
ship, making  her  sister  a  defendant, 
alleging  in  her  bill  that  the  moneys 
paid  to  the  guardian  were  the  common 
property  of  herself  and  her  sister,  but 
not  alleging  that  her  guardian  was  also 
guardian  of  her  sister,  and  asking  only 
payment  of  what  was  due  her  from 
her  guardian's  estate.  The  sister  filed 
an  answer,  alleging  that  the  deceased 
was  also  her  guardian,  and  received 
such  moneys  for  the  benefit  of  both 
her  sister  and  herself,  and  praying  that 
the  account,  as  between  her  and  her 
deceased  guardian,  be  settled  in  the 
suit,  and  a  decree  given  her  for  what 
was  due  her  from  the  guardian.  The 
plaintiff  showed  herself  entitled  to  re- 
lief against  her  guardian's  estate,  and 
the  proof  as  between  plaintiff  and  de- 
fendant, showed  the  sister  also  entitled 
to  similar  relief.  It  was  held  proper 
to  receive  such  answer,  and  to  decree 
for  each  of  the  wards  against  the 
guardian 's   administrator. 

But  the  court  cannot  adjudicate  the 
rights  of  claimants  to  the  property  of 
a  deceased  ward,  this  being  a  matter 
to  be  determined  through  administra- 
tion. In  re  Guardianship  of  Lindsay, 
132  Iowa  119,  109  N.  W.  473. 

16.  In  re  Levinson,  108  Cal.  450,  41 
Pac.  483,  42  Pac.  479.  See  also  Estate 
of  Schandoney,  133  Cal.  387,  65  Pac. 
877.  See  generally  8  Standard  Pkoc. 
990. 

But  in  Indiana  where  findings  are  re- 
quested  on  the  hearins;  of  a  contest, 
the  court  must  make  findings   »f  fact 
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e.  Form  of  Order  or  Decree.  —  A  decree,  upon  settlement,  should 
be  rendered  in  favor  of  the  persons  entitled  to  sue,17  and  if  unfavorable 
to  the  guardian,  it  is  against  him  individually.18  It  should  state  the 
amount  due  the  ward  on  a  settlement.19  It  should  be  framed  so  that  it 
shall  be  enforced  against  the  sureties  if  they  are  parties  to  the  pro- 
ceedings,20 only  in  the  event  that  the  money  cannot  be  made  out  of  the 
principal.21 

If  a  judgment  be  rendered  against  the  guardian  of  several  wards 
it  should  be  for  such  sum,  to  be  ascertained  by  the  court,  as  each  ward 
may  be  entitled  to,  and  not  for  the  whole  amount  in  his  hands  due  to 
all  the  wards.22  In  some  states  the  orders  of  probate  courts  need  not 
state  jurisdictional  facts  to  render  them  valid.23 

d.  Statement  of  Account.  —  It  is  not  necessary,  though  proper,  to 
have  stated  an  account  either  before  decree  or  in  the  body  of  it.24 

e.  Order  for  Payment  of  Funds.  —  The  court  which  has  jurisdiction 
over  the  accounting  has  power  to  order  the  payment  or  distribution 
of  funds  in  the  hands  of  a  guardian,25  but  in  proceedings  merely  to 


and  conclusions  of  law.  Alcon  v.  Koons, 
42  Ind.  App.  537,  82  N.  E.  92,  84  N.  E. 
1104. 

17.  Crenshaw  v.  Hardy,  3  Ala.  653. 
See  the  title  "Infants." 

"In  respect  to  the  female  wards  who 
have  married,  the  deeree  should  be  in 
favor  of  themselves  and  their  husbands, 
severally,  for  the  use  of  the  wives." 
Croft  v.  Terrell,  15  Ala.  652.  And  see 
Hudson  v.  Parker,  9  Ala.  413;  Cren- 
shaw v.  Hardy,  3  Ala.  653. 

In  Eastland  v.  Williams'  Estate  (Tex. 
Civ.  App.),  45  S.  W.  412,  however,  it 
was  held  that  where  the  minor  ward 
is  suing  by  his  next  friend,  the  judg- 
ment should  be  rendered  in  the  name 
of  the  next  friend.  But  see  the  title 
"Infants,"  and  infra,  X. 

18.  Modawell  v.  Holmes,  40  Ala. 
391,  although  he  is  non  compos  mentis 
and  has  a  guardian.  Compare  Lincoln 's 
Adror.  v.  Stern,  23  Gratt.  (Va.)  816. 

Judgment  Against  Guardian  Individ- 
ually.— A  judgment  against  a  guardian 
itt  favor  of  his  ward  on  accounting,  ad- 
judging an  amount  due  and  directing 
payment  thereof  is  not  a  judgment 
against  him  as  guardian,  but  it  is 
against  him  individually.  Hand  v. 
Haughland,  87  Ark.  105,  112  S.  W.  184, 
the  court  saying:  "The  liability  grows 
out  of  his  office,  but  the  judgment  is 
an  adjudication  of  individual  liability. 
It  is  a  judgment  against  him  fyr  the 
amount  of  his  ascertained  liability." 

19.  Lucas  v.  Hamilton,  13  Ala.  447. 
Judgment      Allowing      Commissions. 

Where  the  final  account  shows  the  re- 


ceipts and  disbursements,  and  the  stat- 
ute fixes  the  commissions  allowed  the 
guardian,  a  judgment  allowing  guard- 
ian's commissions  is  not  objectionable 
as  being  uncertain.  Petty  v.  Petty 
(Tex.  Civ.  App.),  57  S.  W.  923. 

20.  Sureties  Not  Liable  if  Not 
Parties. — If  a  probate  court  render  a 
decree  against  a  guardian  and  against 
his  sureties  also,  they  not  being  made 
parties,  the  decree  is  void.  Smith  v. 
Jackson,  56  Ala.  25 ;  E nodes  v.  Eobie,  9 
App.  Oas.  (D.  C.)   305. 

21.  May  &  Pasco  v.  May,  19  Fla. 
373;  Hendry  v.  Clardy,  8  Pla.  77. 

It  has  boen  said,  however,  that  the 
omission  to  so  direct  would  not  be 
reversible  error,  and  especially  where 
it  is  shown  that  the  principal  is  in- 
solvent and  has  no  assets  whatsoever. 
May  &  Pasco  v.  May,  19  Fla.  373. 

22.  Poteaux  v.  Lepage,  6  Iowa  123. 
In  Georgia,  under  statute,  a  decree 

on  final  settlement  of  guardians  must 
be  several,  and  a  joint  decree  in  favor 
of  th  ■  wards  will  be  reversed.  Croft 
v.    Terrell,    15    Ala.    652. 

23.  Weldon  v.  Patrick,  69  Ga.  724. 
See  the  title  "Probate  Courts." 

24.  May  &  Pasco  v.  May,  19  Pla. 
373,  394. 

25.  Hand  v.  Haughland,  87  Ark. 
105,  112  S.  W.  184;  Egner  v.  MeGuire, 
7  Ark.  107.  Compare  Estate  of  Boyes, 
151  Cal.  143,  90  Pac.  454. 

The  court  should  order  the  account- 
ing guardian  to  pay  into  court  the  sum 
found  to  be  due  to  the  ward,  to  be 
held  until  he  shall  arrive  at  majority 
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enforce  an  accounting  it  has  been  held  unnecessary,26  and  even  un- 
authorized,27 to  order  the  transfer  of  the  funds  or  property. 

Notice.  — The  guardian  is  entitled  to  notice  of  an  application  for 
an  order  requiring  him  to  transfer  the  funds  or  property  of  the  ward.28 

f.  Enforcement  of  Order  or  Decree.  —  Contempt.  —  An  order  for 
the  payment,  or  distribution  of  the  ward's  funds  in  the  possession  of 
the  guardian  may  be  enforced  in  .some  states  by  contempt  proceed- 
ings,29 though  not  in  some  other  jurisdictions.30 

Execution  will  issue  to  collect  money  in  the  hands  of  the  guardian 
found  due  to  the  ward.31 


or  until  some  person  authorized  by  law 
to  receive  the  same  shall  sooner  apply 
therefor.  A  judgment  that  the  guard- 
ian do  deliver  and  pay  over  to  the 
said  ward  or  person  legally  authorized 
to  receive  the  same  the  sum  found 
to  be  due  is  too  indefinite  and  uncer- 
tain. Eastland  v.  Williams'  Estate 
(Tex.. Civ.  App.),  45  S.  W.  412. 

Where  the  ward  has  reached  his 
majority  the  order  should  not  direct 
the  balance  to  be  paid  direetly  to  him 
but  to  the  court  so  that  persons  having 
claims  against  the  ward's  estate  may 
be  protected.  Matter  of  Hicks,  54  App. 
Div.  582,  66  N".  Y.  Supp.  1028. 

26.  In  Matter  of  Wright,  2  Cow.  (N. 
T.)  108,  the  court  held  that  where  the 
settlement  is  merely  tentative  because 
the  newly  appointed  guardian  could 
compel  a  new  settlement,  the  decree 
should  judicially  settle  and  state  the 
account  as  between  the  guardian  and 
ward,  showing  the  balance  in  favor  of 
the  guardian,  without  any  direction 
whatever  as  to  its  payment." 

27.  Pickens  v.  Bivens,  4-  Heisk. 
(Tenn.)    229. 

Where  several  persons,  as  heirs 
and  wards,  institute  proceedings  to 
compel  their  guardian,  who  is  also 
administrator  of  their  deceased  an- 
cestor, to  require  him  to  make  a  set- 
tlement of  his  accounts  with  the  county 
court,  and  to  ascertain  the  condition 
of  the  estate,  and  the  amount  in  his 
hands  belonging  to  each  of  the  heirs, 
it  is  not  competent  for  the  court  to 
render  any  judgment  against  him  for 
the  amount  so  held.  In  such  case,  all 
that  the  court  is  empowered  to  do  is 
to  ascertain  the  condition  of  the  de- 
fendant's accounts,  as  administrator 
and  as  guardian,  in  order  that  when 
so  ascertained,  the  parties  interested 
may  take  such  steps  as  they  deem  ex- 
pedient. Poteaux  v.  Lepage,  6  Iowa 
123. 
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28.  An  order  of  court  requiring  a 
second  guardian  to  pay  to  the  first 
an  amount  found  to  be  due  to  him  on 
the  settlement  and  confirmation  of  his 
account  against  the  ward  without  no- 
tice to,  or  the  voluntary  appearance  of 
the  second  guardian,  is  an  irregularity 
for  which  such  order  will  be  quashed. 
Eightor  v.  Gray,  23  Ark.  228. 

He  is  entitled  to  notice  of  an  appli- 
cation for  an  order  to  turn  over  to 
the  personal  representative  of  his  de- 
ceased ward  all  property  in  his  hands 
as  guardian  where  such  order  is  not 
made  at  the  term  of  settlement.  Egner 
v.  MeGuire,  7  Ark.  107. 

29.  Hand  v.  Haughland,  87  Ark.  105, 
112  S.  W.  184;  Guardianship  of  Calla- 
han, Tuck.  (N.  Y.)  62.  See  generally 
5  Standakd  Peoc.  363. 

But  where  a  guardian  is  insolvent 
and  sureties  on  his  bond  have  not  been 
prosecuted  (Guardianship  of  Callahan, 
Tuck.  [N.  Y.]  62),  or  "where  it  appears 
the  guardian  is  insolvent,  in  bad  health, 
and  the  money  was  used  toward  the 
household  expenses  of  ward  and  guard- 
ian, the  court  in  its  discretion  will  re- 
fuse to  commit  the  guardian  for  con- 
tempt. Matter  of  Lothringer,  26  Misc. 
690,  57  N.  Y.  Supp.  950. 

30.  Barrow  v.  Gilbert,  58  Ga.  70; 
WilveTt's  Estate,  4  Pa.  Dist.  514. 

31.  Ala.— Wise  v.  Norton,  48  Ala. 
214.  Ga.— Barrow  v.  Gilbert,  58  Ga. 
70.  Miss.— Scott  v.  Porter,  44  Miss.  364. 
Pa.— Weyand's  Appeal,  62  Pa.  198; 
Shollenberger's  Appeal,  21  Pa.  337. 

Implied  Power  To  Issue  Execution. 
In  Yeoman  v.  Younger,  83  Mo.  424,  the 
court  held  that  "the  authority  to  make 
settlement,  to  hear  and  determine  such 
disputes  and  controversies,  expressly 
conferred  by  statute  implies  the  power 
to  order  the  payment  so  found  due  and 
owing  and  enforce  its  collections  by  ex- 
ecution. ' ' 

On  a  fieri  facias  from  the  orphan's 
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Attachment  or  Sequestration.  - —  Compliance  with  a  decree  of  the  court 
in  accounting  may  be   enforced  by    attachment    or    sequestration.32 

g.  Conclusiveness.  —  The  decree  of  the  court  of  probate,  rendered 
on  final  settlement,33  when  collaterally  attacked3*  is  conclusive  upon 
the  parties35  as  to  all  those  matters  which  are  embraced  in  the  settle- 


court  a  venditioni  may  be  directed  un- 
der which  both  real  and  personal  estate 
may  be  sold.  Weyand's  Appeal,  62 
Pa.  198. 

But  it  was  held  in  Petty  v.  Petty 
(Tex.  Civ.  App.),  57  S.  W.  923,  that  a 
judgment  which  did  not  allow  execu- 
tion to  be  issued  thereon  but  ordered 
it  certified  to  the  county  court  for  ob- 
servance is  not  objectionable  because 
it  is  in  compliance  with  art.  2716  of 
Eev.  St. 

32.  Shollenberger 's  Appeal,  21  Pa 
337;  Bowman  v.  Herr,  1  Pen.  &  W. 
(Pa.)  282;  Donaldson  v.  Miller,  23  Pa. 
Co.  Ct.  393;  Kelly's  Estate,  2  Pa.  Co. 
Ct.  151.  See  generally  3  Standard  Proc. 
216,  and  the  title  "Sequestration." 

33.  Where  the  account  is  not  final 
their  allowance  is  not  conclusive  upon 
the  matters  therein  embraced  and  is 
not  a  final  adjudication  between  the 
parties.  Eastland  v.  Williams'  Estate 
(Tex.  Civ.  App.),  45  S.  W.  412;  Willis 
v.  Pox,  25  Wis.  646. 

It  was  held  in  Whitehead  v.  Brad- 
ley, 87  Va.  676,  13  S.  E.  195,  that  a 
decree  approving  the  accounts  of  the 
guardian  and  directing  that  moneys  be 
deposited  in  the  bank  but  removable 
on  order  of  court  only,  was  not  a  final 
hut  only  an  interlocutory  decree  which 
is  assailable  by  petition  against  pur- 
chasers to  show  cause  why  property 
should  not  be  resold. 

An  order  appointing  a  receiver  is 
not  a  final  judgment  against  the  guard- 
ian, but  rather  in  the  nature  of  an  in- 
terlocutory decree  in  a  suit  pending  in 
chancery.  Browning  v.  Hadley,  33  Ga. 
271. 

Costs  Not  Paid,  Discharge  Not  Final. 
In  Gillean  v.  Witherspoon  (Tex.  Civ. 
App.),  121  S.  W.  909,  the  court  held 
that  an  order  discharging  a  guardian 
upon  payment  of  costs,  is'  not  final 
where  it  apears  the  costs  were  not  paid. 

Where  the  court  has  no  authority  to 
enter  a  decree,  but  merely  to  settle  the 
account,  the  settlement  is  not  conclu- 
sive. Pickens  v.  Bivens,  4  Heisk. 
(Tenn.)  229.  See  also  Henley  v.  Eobb, 
86  Tenn.  474-483,  7  S.  W.  190;  Matlock 
s.  Eice,  6  Heisk.   (Tenn.)  33. 


34.  Ind.— Castetter  v.  State,  112  Ind. 
445,  14  N.  E.  388;  State  v.  Peterson,  36 
Ind.  App.  269,  75  N.  E.  602.  la.— Eeed 
v.  Lane,  96  Iowa  454,  65  ST.  W.  380. 
La.— Kellar  v.  O'Neal,  13  La.  Ann.  472. 
Mo. — State  17.  Leslie,  83  Mo.  60;  Aeker- 
mann  v.  Haumueller,  148  Mo.  App.  427, 
128  S.  W.  56;  Ackermann  v.  Haumuel- 
ler, 148  Mo.  App.  400,  128  S.  W.  51. 
N.  J. — Voorhees  v.  Voorhees'  Exrs.,  18 
N.  J.  Eq.  223.  Pa.— In  re  Pleasanton,  232 
Pa.  381,  81  Atl.  420.  Tex — Hassel  v. 
Steinmann  (Tex.  Civ.  App.),  132  S.  W. 
948. 

35.  U.  S. — Blount  17.  Darrach,  4 
Wash.  C.  C.  657,  3  Fed.  Cas. 
No.  1,567.  Ala.  —  Thompson  v. 
Hartline,  105  Ala.  263,  16  So.  711; 
Crumpler  v.  Dunn,  85  Ala.  149,  4  So. 
826;  Jones  v.  Fellows,  58  Ala.  343; 
Lewis  v.  Allred,  57  Ala.  628;  Poust  v. 
Chamblee,  51  Ala.  75;  Shackleford  v. 
Cunningham,  41  Ala.  203.  Ark. — Nor- 
ton v.  Miller,  25  Ark.  108.  See  Prance 
v.  Shockey,  92  Ark.  41,  121  ,S.  W.  1056. 
Cal.— In  re  Well's  Est.,  140  Cal.  349, 
73  Pac.  1065;  Lataillade  v.  Orena,  91 
Cal.  565,  27  Pac.  924.  Colo. — American 
Bonding  Co.  v,  People,  46  Colo.  394,  104 
Pac.  81.  111. — Kattleman  v.  Guthrie, 
142  111.  357,  31  N.  E.  589;  Jessup  v. 
Jessup,  102  111.  480;  Bond  v.  Lockwood, 
33  111.  212;  Eyan  v.  People,  62  111.  App. 
355;  Seago  v.  People,  21  111.  App.  283; 
Eeam  v.  Lynch,  7  111.  App.  161.  Ind, 
Castetter  v.  State,  112  Ind.  445,  14  N. 
E.  388;  Candy  v.  Hammond,  76  Ind. 
125;  Holland  v.  State,  48  Ind.  391; 
Campbell  v.  First's  Estate  (Ind.  App.), 
97  N.  E.  954.  la.— Knepper  v.  Glenn, 
73  Iowa  730,  36  N.  W.  763.  La.— Smith 
v.  Lewis,  45  La.  Ann.  1457,  14  So.  221. 
Mass. — Cummings  v.  Cummings,  128 
Mass.  532.  Miss. — McFarlane  v.  Ean- 
dle,  41  Miss.  411;  McKee  v.  Whitten, 
25  Miss.  31.  Mo. — Coleman  v.  Farrar, 
112  Mo.  54,  20  S.  W.  441;  Patterson  v. 
Booth,  103  Mo.  402,  15  S.  W.  543; 
State  17.  Leslie,  83  Mo.  60;  Garton  v. 
Botts,  73  Mo.  274;  Sheetz  v.  Kirtley,  62 
Mo.  417;  Oldham  v.  Trimble,  15  Mo. 
225.  Pa.— Ire  re  Pleasanton,  232  Pa. 
381,  81  Atl.  420;  Com.  v.  Graeey,  96 
Pa.  70;  Com.  v.  Patterson,  13  Pa.  Super. 
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ment,36  but  not  as  to  matters  not  settled  or  adjudicated  or  included  in 
the  account,37  or  outside  the  court's  jurisdiction.38  The  determina- 
tion is  not  conclusive  unless  made  by  a  court  having  jurisdiction  to 
settle  the  guardian's  accounts.39 

Partial  or  annual  settlements  in  most  states  are  not  final  adjudications 
and  are  therefore  not  conclusive  even  to  the  matters  embraced  therein.40 


136.  Tex. — See  De  Berry  v.  Wootters 
(Tex.  Civ.  App.),  57  S.  W.  885;  Bopp 
V.  Hansford,  18  Tex.  Civ.  App.  340,  45 
S.  W.  744.  Wis. — O'Connor  v.  Decker, 
95  Wis.  202,  70  N.  W.  286;  Shepard  ». 
Pebbles,  38   Wis.   373. 

The  decree  of  the  court  "operates  as 
an  account  stated  between  ward  and 
guardian,  as  well  as  the  formal  re- 
lease from  the  trust  upon  such  ac- 
count." Whitfield  v.  Burrell,  54  Tex. 
Civ.  App.  567,  118  S.  W.  153. 

The  confirmed  settlements  of  guard- 
ians in  the  probate  courts  cannot  after- 
wards be  disturbed  except  in  chancery 
for  fraud  or  some  other  recognized 
ground  of  chancery  jurisdiction.  Phelps 
v.  Buck,  40  Ark.  219. 

A  settlement  without  the  required  no. 
tice  to  the  ward  is  not  conclusive.  May 
V.  May,  189  Mo.  485,  88  S.  W.  75.  See 
also  Haught  v.  Parks,  30  W.  Va.  243, 
4  S.  E.  276;  and  see  supra,  VII,  C,  1. 

The  finding  is  binding  on  the  sureties 

on  the  guardian's  bond.  Ala. — Hailey  v. 
Boyd's  Admr.,  64  Ala.  399.  Cal. 
Trumpler  v.  Cotton,  109  Cal.  250,  4  Pae. 
1033;  Brodrib  v.  Brodrib,  56  Cal.  563. 
Mo.— State  v.  Bilby,  50  Mo.  App.  162. 
Pa. — Com.  v.  Gracey,  96  Pa.  70.  See 
Bopp  v.  Hansford,  18  Tex.  Civ.  App. 
340,  45  S.  W.  744. 

A  settlement  before  the  appointment 
Of  a  successor  is  not  conclusive  on  an 
accounting  thereafter.  Matter  of  Tyn- 
dall,  48  Misc.  39,  96  N.  Y.  Supp.  222. 

Prima  facie  evidence  only.  State  v. 
Baker,  8  Md.  44. 

36.  Nelson  v.  Cowling,  89  Ark.  334, 
116  S.  W.  890. 

The  approval  of  a  final  settlement 
report  is  an  adjudication  of  all  mat- 
ters involved  in,  or  which  properly  be- 
longed to,  the  proper  accounting  for 
moneys  with  which  the  guardian  was 
chargeable.  But  it  does  not  adjudicate 
the  subject  of  the  guardian's  negli- 
gence in  management  of  the  ward's 
estate,  unless  that  is  embraced  in  the 
report.  Wainwright  <v.  Smith,  106  Ind. 
239,  6  N.  E.  333. 

The  settlement  of  a  guardian  with 
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the  probate  court  made  for  the  pur- 
pose of  removing  the  property  of  his 
ward  from  one  county  to  another,  is  an 
accounting  so  far  as  the  guardianship 
had  existed,  and  conclusive  only  as  to 
such  matters  as  were  embraced  in  the 
settlement  and  as  to  the  court  in  which 
the  proceedings  were  had.  Crump  v. 
Gerock,  40   Miss.   765. 

37.  Ark.— Nelson  v.  Cowling,  89  Ark. 
334,  116  S.  W.  890.  HI.— Jessup  v.  Jes- 
sup,  102  111.  480.  Ind.— Taylor  v.  Cal- 
vert, 138  Ind.  67,  37  N.  E.  531.  See 
Campbell  v.  First's  Estate  (Ind.  App.), 
97  N.  E.  954.  Neb. — Kazebeer  v.  Nune- 
maker,  82  Neb.  732,  118  N.  W.  646. 
N.  J.— Ordinary  v.  Dean,  44  N.  J.  L, 
64.  See  Keeney  v.  Henning,  58  N.  J 
Eq.  74,  42  Atl.  807.  Tex.— Hix  v.  Arm- 
strong, 101  Tex.  271,  106  S.  W.  317; 
Sheffield  v.  Goff,  65  Tex.  354. 

In  Missouri  it  is  held  that  the  settle- 
ment by  the  probate  court  is  conclu- 
sive as  to  matters  properly  entering  into 
the  account  though  omitted  therefrom, 
but  not  as  to  matters  only  collaterally 
introduced  or  not  properly  introduced 
into  the  account.  Patterson  v.  Booth, 
103  Mo.  402,  15  S.  W.  543. 

38.  In  re  Guardianship  of  Lindsay, 
132  Iowa  119,  109  N.  W.  473  (rights  of 
heirs  of  deceased  ward) ;  Patterson  v. 
Booth,  103  Mo.  402,  15  S.  W.  543.  See 
Hix  v.  Armstrong,  101  Tex.  271,  106  S. 
W.  317. 

39.  Ala,— Cox  v.  Johnson,  80  Ala.  22; 
Lewis  v.  Allred,  57  Ala.  628.  Ky. 
Crooks  v.  Turpen,  1  B.  Mon.  183.  N.  Y. 
Matter  of  Hawley,  104  N.  Y.  250,  10 
N.   E.   352. 

40.  U.  S. — Bourne  v.  Maybin,  3 
Woods  724,  3  Fed.  Cas.  No.  1,700. 
Ala.— May  v.  Duke,  61  Ala.  53; 
Cunningham  v.  Pool,  9  Ala.  615. 
Cal.— Ire  re  Cardwell,  55  Cal.  137. 
Colo. — American  Bonding  Co.  v.  People, 
46  Colo.  394,  104  Pac.  81.  Ind.— Indi- 
ana Trust  Co.  v.  Griffith,  176  Ind.  643,  95 
N.  E.  573;  Candy  v.  Hanmore,  76  Ind. 
125;  Duckworth  v.  Kirby,  10  Ind.  Ap". 
139,  37  N.  E.  729.  See  State  r.  Wheel 
er,  127  Ind.  451,  26  N.  E.  1008.    Ky. 
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In  some  jurisdictions,  however,  such  settlements  seem  to  be  conclusive.41 

H.    Review  and   Correcting.  —  1.     Surcharging,   Falsifying  and 

Setting  Aside.  —  a.     Generally.  —  The  right  to  surcharge  and  falsify 

the  accounts  of  a  guardian  is  well  recognized.42    Errors  in  the  annual 


James  v.  Buchanan,  5  Ky.  L.  Eep.  690, 
holding  a  county  court  settlement  to  be 
but  prima  facie  correct.  See  Mclntyre 
v.  Gritton,  5  Ky.  L.  Eep.  690.  La. 
Guillebert's  Succession,  126  La.  992,  53 
So.  117;  Schneider  v.  Burns,  45  La.  Ann. 
875,  13  So.  175;  Sample  v.  Scarborough, 
43  La.  Ann.  315,  8  So.  940;  Cochran  v. 
Violet,  37  La.  Ann.  221;  Lay  v.  O'Neill, 
29  La.  Ann.  722.  Md. —  Jenkins  v. 
Whyte,  62  Md.  427;  Spedden  v.  State, 
3  Har.  &  J.  251.  Mass. — Blake  v.  Peg- 
ram,  109  Mass.  541;  Blake  v.  Pegram, 
101  Mass.  592.  Miss. — Coffin  v.  Bram- 
litt,  42  Miss.  194,  97  Am.  Dec.  449; 
Austin  v.  Lanlar,  23  Miss.  189.  Mo. 
West  v.  West,  75  Mo.  204;  Kidd  v.  Gui- 
bar,  63  Mo.  342;  State  v.  Richardson, 
29  Mo.  App.  595.  Tex. — Oldham  v. 
Brooks  (Tex.  Civ.  App.),  25  S.  W.  648. 
W.  Va.— Haught  v.  Parks,  30  W.  Va. 
243,  4  S.  E.  276.  Wis.— Willis  v.  Fox, 
25  Wis.  '646. 

See  6  Encyclopaedia  op  Evidence 
322. 

But  after  the  termination  of  the 
pupilage  of  the  minor,  if  he  is  cited  by 
the  tutor,  he  is  bound  to  take  notice 
of  the  account  to  which  the  citation 
refers  and  all  previous  ones,  and  to 
object  to  it  or  oppose  its  homologation 
or  he  will  be  concluded  thereby.  Lay 
v.  Succession  of  O'Neil,  29  La.  Ann. 
722. 

By  statute  in  Massachusetts  which  is 
applicable  to  guardians,  all  the  former 
accounts  may  be  opened  to  correct  any 
mistake  or  error  therein,  but  any  mat- 
ter disputed  by  the  parties  which  has 
been  determined  by  the  court  "shall 
not  be  again  brought  in  question  by 
either  of  the  same  parties  without 
leave  of  court."  Blake  v.  Pegram,  101 
Mass.  592. 

As  Against  Guardian. — The  annual 
accounts  of  guardians  are  final  and  con- 
clusive against  them  in  the  court  where 
rendered  and  can  only  be  set  aside  by 
due  course  of  procedure.  But  inaccur- 
acies in  such  accounts  arising  from 
sheer  inadvertence  or  oversight  or  from 
palpable  mistake  or  miscalculation, 
may  in  proper  eases  be  corrected.  Coffin 
v.  Bramlitt,  42  Miss.  194,  97  Am.  Dec. 
449;  McFarlane  v.  Eandle,  41  Miss.  411. 


See  also  Ehodes  v.  Eobie,  9  App.  Cas.  (D. 
0.)  305.  But  see  Johnson  v.  MoCullogh, 
59  Ga.  212;  Napier  v.  Jones,  45  Ga.  520; 
Wall's  Appeal,  104  Pa.  14;  Douglas' 
Appeal,  82  Pa.  169;  Yeager's  Appeal,  34 
Pa.  173,  and  cases  cited  supra,  this  note. 
Collateral  Attack. — A  partial  settle- 
ment, approved  by  the  court  cannot  be 
attacked  collaterally.  State  v.  Parsons, 
147  Ind.  579,  47  N.  E.  17,  62  Am.  St. 
Eep.  430;  State  ex  rel.  Millice  v.  Peter- 
sen, 36  Ind.  App.  269,  75  N.  E.  602. 
See  also  Johnson  v.  Miller,  33  Miss. 
553. 

41.  Prance  •».  Shockey,  92  Ark.  41, 
121  S.  W.  41;  Nelson  v.  Cowling,  89 
Ark.  334,  116  S.  W.  890.  See  Johnson 
v.  Miller,  33  Miss.  553. 

By  Statute  in  Ohio. — Woodmansie  v. 
Woodmansie,  32  Ohio  St.  18. 

42.  Ind. — Wainwright  v.  Smith,  117 
Ind.  414,  20  N.  E.  297;  Wainwright  V. 
Smith,  106  Ind.  239,  6  N.  E.  333;  Fav- 
orite v.  Slauter,  79  Ind.  562;  State  ex 
rel.  Millice  v.  Petersen,  36  Ind.  App. 
269,  75  N.  E.  602.  Miss.— Crump  v. 
Geroek,  40  Miss.  765.  Mo. — Oldham  v. 
Trimble,  15  Mo.  225. 

In  Kintner's  Appeal,  62  Pa.  318,  the 
court  said  that  great  liberality  ought 
to  be  allowed  in  the  review  of  final  set- 
tlements as  well  as  settlements  which 
are  merely  formal  matters  in  court;  but 
that  the  decree  sought  to  be  reviewed 
should  not  be  disturbed  so  as  to  do  in- 
justice to  the  accountant;  a  bill  to 
surcharge  and  falsify  an  account  is  in 
the  nature  of  an  exception  to  the  items 
complained  of.  Clay's  Guardian  v. 
Clay's  Next  Friend,  28  Ky.  L.  Eep. 
398,  89  S.  W.  500;  Hooks  v.  Sellers,  16 
N.  C.  61. 

A  receipt  by  a  ward  after  he  is  of 
age,  to  his  guardian,  does  not  consti- 
tute a  bar  to  an  action  to  surcharge 
the  accounts.  Taylor  v.  Taylor,  14  Ky. 
L.  Eep.  379,  19  S.  W.  528. 

In  the  absence  of  statute  providing 
for  the  setting  aside  of  the  final  re- 
ports of  guardians,  such  actions  fall 
under  the  statutes  governing  the  set- 
tlement of  decedent's  estates.  Horton 
v.  Hastings,  128  Ind.  103,  27  N.  E. 
338. 
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accounts  may  be  corrected  at43  or  before44  the  final  settlement,  or  upon 
the  settlement  of  a  subsequent  account.45  There  is  no  necessity  for  a 
bill  of  review  until  final  settlement.46 

The  final  settlement  of  a  probate  court  may  be  reviewed  or  set  aside 
by  a  proceeding  in  the  same  tribunal  if  instituted  within  the  time  al- 
lowed by  law.47  But  where  the  probate  court  has  lost  jurisdiction  of 
the  subject-matter  by  reason  of  a  final  settlement  and  discharge  it  can- 
not entertain  a  proceeding  for  the  purpose  of  reviewing  and  setting 
aside  the  settlement,48  for  such  jurisdiction  belongs  exclusively  to  chan- 
cery49 or  to  probate  courts  which  by  statute  exercise  chancery  powers.60 

Correction  in  Separate  Suit  or  Action.  —  An  injury  resulting  from  the 


43.  U.  S. — Bourne  V.  Maybin,  3 
Woods  724,  3  Fed.  .Cas.  No.  1,700. 
Ala. — Ashley's  Admr.  v.  Martin,  50 
Ala.  537;  Cunningham  v.  Pool,  9 
Ala.  615.  Ind. — -Duckworth  v.  Kirby, 
10  Ind.  App.  139,  37  N.  E.  729.  Mass. 
Lanman  v.  Lanman,  206  Mass.  488,  92 
N.  E.  885.  Miss. — Crump  v.  Gerock,  40 
Miss.  765.  Mo. — State  v.  Hosier  61 
Mo.  544.  Tex.— Eastland  v.  Williams' 
Est.   (Tex.  Civ.  App.),  45  S.  W.  412. 

Annual  settlements  of  a  guardian's 
accounts  are  not  judgments  but  are 
mere  exhibits  of  the  state  of  the  guard- 
ian's  accounts  which  merge  in  the  final 
settlement,  and  when  the  final  settle- 
ment is  set  aside  they  are  open  to  ex- 
amination and  correction  on  account  of 
any  fraud  committed  in  making  them. 
Kidd  <o.  Guibar,  63  Mo.  342;  Sheetz  v. 
Kirtley,  62  Mo.  417. 

44.  Ind.— State  v.  Wheeler,  127  Ind. 
451,  26  N.  E.  552;  Candy  v.  Han- 
more,  76  Ind.  125;  Huffman  v.  Huffman, 
51  Ind.  App.  330,  99  N.  E.  769;  State 
v.  Petersen,  36  Ind.  App.  269,  75  1ST.  E. 
602.  La. — Schneider  v.  Burns,  45  La. 
Ann.  875,  13  So.  175,  holding  that  the 
annual  accounts  of  a  tutor  may  be  re- 
opened by  the  minor  when  he  becomes 
of  age.  Miss. — Crump  v.  Gerock,  40 
Miss.  765;  Austin  v.  Lamar,  23  Miss. 
189. 

45.  Woodbury  v.  Hammond,  54  Me. 
332.  ' 

46.  Austin  v.  Lamar,  23  Miss.  189. 
_  Generally  a  bill   of  review  will  not 

lie   to    an    annual    account.     Crump   v. 
Gerock,  40  Miss.  765. 

But  where  an  annual  account  is  final 
as  to  the  guardian,  the  ward  may  re- 
open the  account  by  bill  of  review. 
Johnson  v.  Miller,  33  Miss.  553. 

47.  Me.— Durell  v.  Gibson,  9  Atl. 
353;    Woodbury   v.   Hammond,   54   Me. 
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332.  Miss. — Neylans  v.  Burge,  14  Smed. 
&  M.  201.  Pa.— Kuhn  's  Appeal,  87  Pa. 
100;  Stevenson's  Exrs.  Appeal,  32  Pa. 
318.  Tex. — See  De  Cordova  v.  Rogers, 
97  Tex.   60,  75  S.  W.  16. 

A  mistake  in  computation  should  be 
corrected  by  new  trial.  Eeed  v.  Lane, 
96  Iowa  454,  65  N.  W.  380. 

At  the  Same  Term. — The  probate 
court  may  recall  and  restate  an  account 
of  a  guardian  once  allowed  and  passed 
during  the  same  term  at  which  it  was 
so  passed.  The  court's  power  over  such 
a  proceeding  does  not  end  until  tho 
court  is  adjourned  without  day  for  the 
term.  Vaughan  v.  Bibb,  46  Ala.  153. 
See  Hendricks  v.  Huddleston,  5  Smed. 
&  M.   (Miss.)   422. 

48.  Miss. — Hendricks  v.  Huddleston, 
5  Smed.  &  M.  422.  Ore.— Eichardson  's 
Guardianship,  39  Ore.  246,  64  Pac.  390. 
Term. — Roy  v.  Giles,  4  Lea  535. 

In  Pennsylvania  in  spite  of  a  final 
settlement  the  probate  court  still  has 
jurisdiction  to  review  the  account.  In  re 
Mulholland's  Estate,  154  Pa.  491,  26 
Atl.  612. 

In  Georgia. — In  Howard  v.  Barrett, 
52  Ga.  15,  it  was  held  that  on  an  ap- 
peal  from  the  court  of  ordinary  the 
superior  court  has  the  same  jurisdiction 
as  though,  the  caitsa  was  originally 
commenced  in  that  court. 

49.  Ore. — Richardson's  Guardianship, 
39  Ore.  246,  64  Pac.  390.  S.  0.— Mo- 
Dow  v.  Brown,  2  S.  C.  95.  Tenn.— Eoy 
v.  Giles,  4  Lea  535. 

Even  where  a  ward  might  have  a  set- 
tlement set  aside  in  the  probate  court, 
a  complete  remedy  might  necessitate 
his  commencing  an  action  in  some  court 
that  could  take  jurisdiction  over  all 
the  subject-matter.  Klemp  v.  Winter, 
23  Kan.  699. 

50.  Stark  v.  Gamble,  43  N.  H.  465. 
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accounting  may  be  redressed  in  a  court  of  equity51  which  will  grant 
relief  by  setting  aside  settlement  made  by  a  guardian  and  his  ward  on 
the  ground  of  misrepresentation  and  fraud,52  or  by  compelling  the 
guardian  to  account  for  the  trust  estate,  where  the  final  account  in 
probate  is  held  to  be  conclusive  and  not  subject  to  a  suit  in  equity  to 
set  it  aside.53  But  if  there  is  no  fraud  equity  will  only  grant  liberty 
to  surcharge  and  falsify  the  accounts.54  A  bill  to  correct  a  void  order 
of  distribution  will  not  be  entertained.55 

b.    Parties.  —  A  settlement  may  be  reviewed  at  the  instance  of  any 
person  interested  in  the  guardianship,56  thus  the  ward,57  or  his  personal 


51.  U.  S.— Harper  v.  Taylor,  193  Fed 
944,  113  C.  C.  A.  572.  Kan.— Klemp  v. 
Winter,  23  Kan.  699.  N.  Y. — Douglas 
V.  Low,  36  Hun  497.  Ore. — Richard- 
son's Guardianship,  39  Ore.  246,  64  Pac. 
390.  S.  C. — McDow  r.  Brown,  2  S.  C. 
95.    Term. — Roy  v.  Giles,  1  Lea  535. 

But,  in  Neylans  v.  Burge,  14  Smed. 
&  M.  (Miss.)  201,  it  was  held  that  al- 
though equity  has  power  to  set  aside 
a  settlement  in  the  probate  court,  and 
direct  a  new  settlement,  that  is  the  ex- 
tent of  its  power  and  the  new  settle- 
ment must  be  had  in  the  probate  court. 

Equity  has  original  jurisdiction  to 
open  a  settlement,  but  will  not  reopen 
a  settlement  except  upon  the  aver- 
ments and  proof  of  the  grounds  of 
equitable  interposition  which  authorize 
interference  with  judgments  of  other 
courts  of  record,  or  for  the  cor- 
rection of  errors  of  law  or  fact.  Ala. 
dumpier  v.  Deens,  85  Ala.  149,  4  So. 
826;  Waldrom  v.  Waldrom,  76  Ala.  285; 
Stoudenmire  v.  De  Bardelaben,  72  Ala. 
300;  Boswell  v.  Townsend,  57  Ala.  308. 
Ark.— Nelson  v.  Cowling,  77  Ark.  351, 
91  S.  W.  773,  113  Am.  St.  Rep.  155; 
Campbell  v.  Clark,  63  Ark.  450,  39  S. 
W.  262.  Cal.— Silva  V.  Santos,  138  Cal. 
536,  71  Pac.  703;  Lataillade  v.  Orena, 
91  Oal.  565,  27  Pac.  924,  25  Am.  St. 
Rep.  219;  Brodrib  *.  Brodrib,  56  Cal. 
563. 

A  decree  in  equity  settling  a  removed 
guardian's  account  may  be  set  aside  in 
a  subsequent  suit  and  an  accounting 
compelled.  Batts  v.  Winstead,  77  N.  C. 
238. 

52.  Van  Rees  v.  Witzenburg,  112 
Iowa  30,  83  N.  W.  787. 

Prerequisites  to  Suit  for  Relief. 
When  plaintiff  in  an  action  against  the 
administrator  of  her  deceased  guardian 
Md  the  sureties  on  the  guardian's  bond 
asked  that  a  settlement  and  release 
ohtained  by  the  guardian  be  set  aside 
'or  fraud,  and  for  an  accounting  and 


for  judgment  against  the  administrator, 
and  the  sureties  on  the  guardian's  bond, 
an  accounting  is  not  necessary  to  enable 
her  to  maintain  the  action,  nor  is  it 
necessary  that  she  should  first  present 
her  claim  to  the  administrator.  Witt 
v.  Day,  112  Iowa  110,  83  N.  W.  797. 

Illegal  Allowances  Insufficient. — In 
Sheetz  v.  Kirtley,  62  Mo.  417,  the  court 
said,  "that  final  judgments  of  admin- 
istrators, guardians,  and  curators  have 
the  force  and  effect  of  judgments,  and 
they  can  only  be  set  aside  in  equity 
when  they  have  been  fraudulently  pro- 
cured. Mere  illegal  allowances,  unless 
obtained  by  fraud,  will  furnish  no  suffi- 
cient ground  for  impeaching  their  val- 
idity." 

One  who  invokes  the  aid  of  equity 
to  revise  a  settlement  must  be  free 
from  fault  or  neglect.  Waldrom  v. 
Waldrom,  76  Ala.  285;  Stoudenmire  v. 
De  Bardelaben,  72  Ala.  300;  Bowden  v. 
Perdue,  59  Ala.  409;  Boswell  v.  Town- 
send,  57  Ala.  308. 

53.  Scoville  v.  Brock,  79  Vt.  449,  65 
Atl.  577,  118  Am.  St.  Rep.  975,  s.  c. 
on  previous  appeal,  75  Vt.  243,  54  Atl. 
177.  But  see  Horton  v.  Hastings,  128 
Ind.  103,  27  N.  E.  338. 

54.  Guardianship  of  Well 's  Est.,  140 
Cal.  349,  73  Pac.  1065;  Brodrib  v.  Brod- 
rib, 56  Cal.  563.  But  see  Batts  v.  Win- 
sted,  77  N.  C.  238. 

Scope  of  Review. — The  bill  to  sur- 
charge and  falsify  is  addressed  only  to 
the  items  improperly  omittbd  or  cred- 
ited. Windon  v.  Stewart,  48  W.  Va. 
488,  37  S.  E.  603. 

55.  Young  v.  Gray,  65  Tex.  99. 

56.  De  Cordova  v.  Rogers,  95  Tex. 
60,   75  S.  W.  16. 

But  the  husband  of  a  female  ward 
cannot  file  a  petition  in  his  own  name 
to  have  an  account  revised.  Whitten 
v.  Graves,  40  Ala.  578. 

57.  Durill  p.   Gibson    (Me.),   9   Atl. 
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representative,58  may  have  the  account  reopened.    But  a  surety  on  the 
guardian's  bond  is  not  entitled  to  have  the  account  reviewed.59 

c.  Pleadings.  —  In  a  bill  to  set  aside,60  or  to  surcharge  and  falsify61 
the  guardian's  account,  the  matters  or  items  sought  to  be  corrected 
should  be  distinctly  averred,  and  the  bill  should  set  out  facts  showing 
that  a  settlement  had  been  made  and  that  there  had  been  an  order  and 
judgment  of  the  court  approving  it.62  It  may  be  made  specific  by 
amendment,  however,63  and  is  sometimes  aided  by  the  answer.64 

2.  By  Appeal.  —  a.  Appealable  Orders  and  Decrees.  —  Following 
the  general  rules  of  appellate  procedure,  the  decree  in  proceedings  of 
this  nature  must  be  final  to  be  appealable,65  and  hence  as  a  general  rule 
no  appeal  will  lie  from  a  partial66  or  annual  settlement  of  a  guardian.67 
But  the  order  of  a  probate  court  settling  or  confirming  the  final  ac- 
count is  a  judgment  which  may  be  appealed  from.68    Unless  expressly 


353;  Nicholson  v.  Nicholson  (Tex.  Civ. 
App.),  125  S.  W.  965. 

The  court  may  restate  the  account 
as  to  all  of  the  wards  although  one  of 
them  was  not  a  party  to  the  suit.  Nich- 
olson v.  Nicholson  (Tex.  Civ.  App.),  125 
S.  W.  965. 

58."  Euler  v.  Euler  (Ind.  App.),  102 
N.  E.  856. 

59.  Smith  v.  Lusk,  2  Dem.  Sur.  (N. 
Y.)   595. 

Unlike  the  surety  in  the  official  bond 
of  an  executor  or  administrator  the 
surety  on  the  guardian's  bond  cannot 
call  his  principal  to  account,  hence  he 
cannot  have  the  account  when  rendered 
reopened.  Smith  v.  Lusk,  2  Dem.  Sur. 
(N.  Y.)    595. 

60.  A  bill  to  set  aside  a  settlement 
for  fraud  should  identify  the  accounts 
and  statements  claimed  to  be  false. 
Davis  v.  Davis  (N.  J.),  36  Atl.  475; 
Marr's  Appeal,  78  Pa.  66. 

61.  Bonner  v.  Evans,  89  Ga.  656,  15 
S.  E.  906;  Fielder  v.  Harbison,  93  Ky. 
482,  20  S.  W.  508;  Tanner  v.  Skinner, 
11  Bush  (Ky.)  120;  Wooldridge 's 
Heirs  v.  Walkins,  3  Bibb  (Ky.)  349; 
Allen  v.  Westfall,  8  Ky.  L.  Eep.  63. 

62.  Euler  v.  Euler  (Ind.  App.),  102 
N.  E.  856. 

63.  Fielder  v.  Harbison,  93  Ky.  482, 
20  S.  W.  508;  Scoville  v.  Brock,  79  Vt. 
449,  65  Atl.  577,  118  Am.  St.  Bep.  975. 

64.  Field  v.  Harbison,  93  Ky.  482, 
20  S.  W.  508;  Bessinger's  Estate,  5  "W. 
N.  C.  (Pa.)  320. 

65.  Covey  v.  Neff,  63  Ind.  391. 

Where  a  guardian  is  appointed  ad- 
ministrator of  the  estate  of  his  de- 
ceased ward  if  a  distributee  applies  for 
an  order  of  accounting  in  the  probate  I 
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court,  an  entry  by  the  court  that  on 
auditing  the  guardian's  account  a  cer- 
tain sum  is  found  to  be  in  his  hands 
as  guardian,  which  sum  as  administra- 
tor of  the  ward's  estate  he  is  directed 
to  retain  until  the  further  order  of  the 
court,  has  none  of  the  properties  of  a 
final  judgment  or  decree,  and  no  appeal 
can  be  taken  on  it.  Carswell  v.  Spen- 
cer, 44  Ala.   204. 

Final  Settlement  Defined. — In  Ange- 
vine  v.  Ward,  66  Ind.  460,  the  court, 
adopting  the  language  of  Dufour  v. 
Dufour,  28  Ind.  421,  as  being  analo- 
gous to  final  settlement  of  the  guardian, 
said:  "By  the  words  'final  settlement,' 
.  .  .  we  do  not  understand  the  mere 
ascertainment  of  the  final  balance  of 
cash  in  the  hands  of  an  executor  or  ad- 
ministrator (or  guardian).  We  think 
the  payment  of  that  balance  is  also 
included,  so  that  nothing  shall  remain 
to  be  dona  by  him  in  his  fiduciary  capac- 
ity, and  he  may  be  fully  discharged 
from  his  trusts,  as  having  completely 
performed   them." 

66.  Pfeiffer  v.  Crane,  89  Ind.  485. 

67.  State  v.  Hoster,  61  Mo.  544. 

68.  ,  Ark. — France  v.  Shockey,  92  Ark. 
41,  121  S.  "W.  1056.  Cal.— Brodrib  v. 
Brodrib,  56  Cal.  563.  Ga.— Hobbs  v. 
Cody,  45  Ga.  478.  El.— Henning  v. 
Eldridge,  38  111.  App.  551;  McFarland 
v.  McFarland,  4  111.  App.  157. 

In  Foteaux  v.  Lepage,  6  Iowa  123,  it 
was  held  that  the  accounts 'of  the  de- 
fendant as  administrator  and  as  guard- 
ian of  the  heirs,  and  as  guardian  of 
each  of  the  heirs  were  distinct  from 
all  the  others  and  a  separate  appeal 
should  be  taken  from  each  one,  and 
they  cannot  be  united. 
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provided  for  by  statute,69  the  refusal  of  the  judge  to  settle  the  account 
is  not  appealable,70  The  court's  refusal  to  require  an  account  may  be 
appealed  from,  however,71  as  may  an  order  of  the  court  requiring  the 
guardian  to  account  where  it  is  given  without  jurisdiction,72  or  where 
it  would  conclude  the  court's  jurisdiction  in  the  matter  unless  appealed 
from.73  So  also  an  order  requiring  a  guardian  to  pay  over  moneys  to 
the  ward  is  final  and  appealable.7* 

A  decree  ordering  a  guardian  to  invest  funds  is  presumably  injurious 
and  the  guardian  may  appeal.75 

Jurisdictional  Amount. — the  jurisdictional  amount  on  appeal  is  deter- 
mined by  aggregating  the  sums  decreed  to  be  due  each  ward.76 

b.  Practice  and  Proceedings  on  Appeal. — (I.)  Generally.  — It  has 
been  held  that  on  appeal  from  the  judgment  on  final  settlement  the 
rules  applicable  to  appeals  in  equitable  actions  will  govern.77  Another 
court  has  said  that  such  an  appeal  is  identical,  in  principle,  with  and 
governed  by  the  same  rules  as  an  appeal  from  the  settlement  of  the  ac- 
count of  an  administrator  or  executor.78 

(n.)  Appeal  Bond.  —  A  ward  who  has  attained  majority  must  give 
bond  as  a  prerequisite  to  maintaining  an  appeal  from  the  guardian's 
settlement,  even  though  the  statute  excuses  those  "under  guardianship" 
from  giving  bond  upon  such  an  appeal.79  A  guardian  need  not  file  an 
undertaking  upon  appeal  from  judgment  of  final  accounting,80  but 
this  privilege  does  not  extend  to  appealing  creditors.81 

(m.)  Partiea —  An  appeal  may  be  taken  by  the  ward,82  or  his  heirs,83 
or  the  guardian,84  and  in  some  states,85  but  not  in  others,86  by  the 
guardian's  sureties. 


69.  Watson  v.  Watson,  65  Minn.  335, 

68  N.  W.  44. 

70.  Eightor  v.  Gray,  23  Ark.  228; 
Pfeiffer  v.  Crane,  89  Ind.  485. 

71.  In  Moore  v.  Askew,  85  N.  C.  199, 
an  appeal  was  allowed  from  an  order 
rejecting  the  ward's  demand  for  an 
annual  account,  on  the  ground  that  the 
ward  was  thereby  denied  a  substantial 
right. 

72.  Eichardson's  Guardianship,  39 
Ore.  246,  64  Pac.  390;  In  re  Hill's  Heirs, 
7  Wash.  421,  35  Pac.  131. 

73.  Halbert  v.  Alford,  82  Tex.  297, 
17  S.  W.  595. 

74.  In  re  Hill's  Heirs,  7  Wash.  421, 
35  Pac.  131. 

75.  Succession  of  Wegmann,  110  La. 
930,  34  So.  878. 

76.  Martin's1  Admr.  v.  Fielder,  82 
Va.  455. 

77.  Einley  <o.  Schlueter,  54  Mo.  App. 
455. 

78.  Kingsbury  v.  Powers,  131  111.  182, 
22  N.  E.  479. 

79.  Curtiss  v.  Morrison,  93  Me.  245, 
44  Atl.  892, 


80.  Stinson  v.  Leary,  69  Wis.  269,  34 
N.  W.  63. 

But  under  statute  the  guardian  may 
on  motion  be  required  to  give  an  ap- 
peal bond.     Potter  v.  Todd,  73  Mo.  101. 

81.  Clark  v.  Courser,  29  N.  H.  170. 

82.  In  Starrett  v.  Jameson,  29  Me. 
504,  the  appeal  was  taken  in  the  ward's 
behalf  by  the  guardian  from  a  settle- 
ment of  a  former  guardian's  account. 

83.  Boynton  v.  Dyer,  18  Pick.  (Mass.) 
1;  Petty  v.  Petty  (Tex.  Civ.  App.),  57 
S.  W.  923. 

84.  Mich. — Cummin  v.  Baldwin,  123 
Mich.  103,  81  N.  W.  917.  Mo.— Cole- 
man v.  Farrar,  112  Mo.  54,  20  S.  W.  441. 
N.  J.— Matter  of  Mott,  26 'N.  J.  Eq. 
509,  is  a  case  in  which  both  guardian 
and  ward  appealed  from  an  unsatisfac- 
tory decree. 

85.  Mass. — Earrar  v.  Parker,  3  Al- 
len 556.  Mo. — Switzer  v.  Switzer,  201 
Mo.  66,  98  S.  W.  461,  119  Am.  St.  Rep. 
731.  N.  H.— Lyman  v.  Elsher,  59  N.  H. 
316. 

86.  Woodbury  v.  Hammond,  54  Me. 
332. 

In  Lyman  p.  Elsher,  59  N.  H.  316,  it 
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A  mere  creditor  of  the  ward  cannot  appeal  from  the  order  of  settle- 
ment,87 save  where  the  appeal  is  allowed  by  statute  to  "any  person  ag- 
grieved. '  '8S 

Under  some  statutes  an  appeal  from  the  order  directing  a  final  set- 
tlement of  a  guardian's  account  will  lie  at  the  instance  of  any  party 
in  interest,89  but  parties  in  interest  include  only  those  persons  whose 
interests  are  adversely  affected  by  the  settlement.90  One  who  takes  an 
appeal  from  a  guardian's  settlement  must  make  all  persons  interested 
parties  respondent.91 

(IV.)  The  Record  and  Presumptions. —  The  nature  of  the  record  on  the 
appeal  depends  upon  the  nature  and  scope  of  review  permissible.92  A 
judgment  approving  the  report  will  not  be  reviewed  on  appeal  unless 
the  report  and  exceptions  thereto  are  incorporated  in  the  record.93 
Where  a  review  of  the  evidence  is  desired  it  must  be  incorporated  in 
the  record,94  unless  there  is  to  be  a  trial  de  novo.as 

Presumptions. —  Following  the  general  rules  of  practice  the  actions  of 
the  lower  court  relative  to  the  accounting  will  be  presumed  to  be  cor- 
rect, unless  the  record  affirmatively  shows  the  contrary.96 

(V.)  Trial  by  jury  is  not  contemplated  by  law  upon  appeal  from  the 
probate  court.97  But,  as  in  other  equitable  proceedings,  such  matters 
of  fact  as  are  disputed  may  be  submitted  to  a  jury.98 


was  held  that  want  of  due  notice  in  the 
proceedings  for  accounting  was  not  a 
ground  upon  which  the  sureties  could 
appeal,  for  in  such  cases  he  may  causa 
a  new  proceeding  to  be  instituted  upon 
proper  notice. 

87.  Lyster's  Appeal,  54  Mich.  325, 
20  N.  W.  83. 

88.  In  re  House,  32  Minn.  155,  19 
N.  W.  973. 

89.  Matter  of  Smith,  21  La.  Ann. 
183;  Clark  v.  Courser,  29  N.  H.  170. 

The  supreme  court  may  permit  an 
emancipated  minor  or  other  persons  in- 
terested to  become  a  party  to  the  ap- 
peal. Succession  of  Wegmann,  110  La. 
930,  34  So.  878. 

90.  Euler  v.  Euler  (Ind.  App.),  102 
N.  E.  856. 

91.  Euler  v.  Euler  (Ind.  App.),  102 
N.  E.  856;  Matter  of  Smith,  21  La.  Ann. 
183 

92.  See  infra,  VII,  H,   2,  b,   (VI.). 

The  absence  of  an  authenticated  rec- 
ord cannot  be  supplied  by  statements  in 
the  brief  of  appellee  and  the  adoption 
of  such  statements  by  appellant.  Lowe 
v.  Smith,  20  Colo.  App.  273,  78  Pac. 
310. 

93.  Bogia  ».  Darden,  41  Ala.  322; 
Lowe  v.  Smith,  20  Colo.  App.  273,  78 
Pac.  310. 

94.  Dow's  Estate,  133  Cal.  446,  65 
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Pac.  890;  Berkholtz  v.  Richards,  75  Iowa 
767,  39  1ST.  W.  167. 

95.  See  Van  Rees  v.  Witzenburg,  112 
Iowa  30,  83  N.  W.  787,  and  infra,  VII, 
H,  2,  b,  (VI.). 

96.  Ala. — Moore  v.  Baker,  39  Ala. 
704.  D.  O. — Rhodes  v.  Eobie,  9  App. 
Cas.  305-317.  Ind.— Castetter  v.  State, 
112  Ind.  445,  14  N.  E.  388. 

Where  the  decree  is  on  its  face  free 
from  error,  the  appellate  court  will  not 
presume  that  it  was  founded  on  an  ac- 
count copied  into  the  transcript  and 
then  reverse  it.  Williams  v.  Gunter, 
28  Ala.  681. 
_  But  the  giving  of  the  required  notice 
will  not  be  presumed  where  not  shown 
by  the  record.  Frierson  v.  Travis,  39 
Ala.  150;  Hunt's  Heirs  v.  Ellison's 
Heirs,  32  Ala.  193.  Compare  Davis  v. 
Hagler,  40  Kan.  187,  19  Pac.  628. 

97.  Stubblefield  v.  Stubblefield.,  105 
Ark.  594,  151  S.  W.  994. 

98.  A  guardian's  accounting  is  not 
a  legal  but  an  equitable  proceeding. 
And  a  statute  providing  that  on  ap- 
peal from  the  probate  to  the  circuit 
court  the  latter  shall  proceed  to  trial 
according  to  the  rules  of  law,  and  if 
there  be  any  question  of  fact  it  may 
be  submitted  to  a  jury  does  not  eon- 
template  a  general  trial  or  general 
verdict.  The  findings  of  the  jury  are 
to  aid  the  court  in  determining  ques- 
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(VI.)    Scope  of  Review The  general  rule  that  questions  not  raised 

below  will  not  be  considered  on  review  is  applicable  to  review  of  mat- 
ters relating  to  guardianship  accounting,"  and  applying  the  same  prin- 
ciple, a  defense  not  made  before  judgment  has  been  refused  considera- 
tion as  a  ground  for  new  trial.1  An  appeal  from  an  order  rejecting 
one  or  more  items  of  the  account  only  brings  up  for  review  the  pro- 
priety of  the  ruling  in  respect  to  the  rejected  claims,2  and  to  the  points 
specified  in  appellant's  reasons  of  appeal.3 

Matters  within  the  discretion  of  the  probate  court  cannot  be  reviewed 
on  appeal.4  Questions  of  fact  cannot  be  reviewed  in  the  absence  of  the 
evidence  upon  which  the  action  of  the  court  below  was  based,5  and  it 
has  been  held  that  the  finding  of  the  trial  court  is  as  conclusive  upon 
the  appellate  court  as  the  finding  of  a  jury.6  This,  of  course  is  not  the 
rule  where  a  review  of  the  evidence  and  the  court 's  conclusion  thereon 


tions  that  belong  to  his  own  discretion. 
Gott  v,  Culp,  45  Mich.  265,  7  N.  W.  767. 

99.  Clay's  Guardian  v.  Clay's  Next 
Friend,  28  Ky.  L.  Rep.  398,  89  S.  W. 
500;  Allen  v.  Westfall,  8  Ky.  L.  Rep. 
63;  Collins  v.  Champ's  Heirs,  15  B. 
Mon.  118,  61  Am.  Dec.  179.  But  see 
Cummin  v.  Baldwin,  123  Mich.  103,  81 
N.  W.  917,  and  infra,  this  section. 

Where  a  settlement  of  the  accounts 
of  a  guardian  is  made  with  the  court 
at  his  motion  and  upon  vouchers  fur- 
nished by  himself,  he  cannot  in  error 
avail  himself  of  the  fact  that  the  rec- 
ord does  not  show  that  publication  was 
made  as  ordered.  McLeod  v.  Mason,  5 
Port.  (Ala.)   223. 

Where  a  guardian  voluntarily  appears 
and  makes  a  settlement  of  his  accounts, 
he  cannot  afterwards  object,  in  error, 
that  the  record  does  not  show  that  he 
derived  his  trust  from  the  court,  with 
which  his  settlement  has  been  made. 
McLeod  v.  Mason,  5  Port.  (Ala.)   223. 

In  Hudson  v.  Newton,  83  Ark.  223, 
103  S.  W.  170,  it  was  held  that  where 
the  ward  gave  his  consent  to  an  ac- 
count if  correct,  he  cannot  be  allowed 
in  the  appellate  court  to  object  to  the 
settlement  on  the  ground  of  non-age. 
But  in  Nelson  v.  Cowling,  89  Ark.  334, 
116  S.  W.  890,  it  was  held  that  on  ap- 
peal from  an  order  confirming  the  ac- 
count of  a  guardian  of  an  insane  per- 
son, the  court  will  review  the  various 
items  of  the  account  whether  excep- 
tions were  saved  to  them  in  the  probate 
court  or  not. 

No  exceptions  would  be  necessary 
where  the  master  gave  unsatisfactory 


reasons    for    obliterating    an    account 
Hooks  v.  Sellers,  16  N.  C.  61. 

1.  The  defense  by  a  guardian  that 
in  his  filed  accounts  he  has  charged 
himself  with  too  high  a  rate  of  in- 
terest for  the  use  of  his  ward's  money, 
when  not  made  before  judgment  against 
him  as  guardian,  including  such  inter- 
est, is  not  ground  for  setting  aside 
such  judgment,  especially  where  it 
does  not  appear  that  any  injustice 
was  done,  though  it  does  appear  that 
the  guardian  reported,  under  mistake  of 
law,  and  that  his  bondsmen  were  ig- 
norant of  his  doings.  Steiner  v.  Lenz, 
110  Iowa  49,  81  N.  W.  190. 

2.  Kingsbury  v.  Powers,  131  111.  182, 
22  N.  E.  479.  Compare  Crow  v.  Beed, 
38  Ark.  482. 

The  appellate  court  will  confine  its 
review  to  such  items  as  are  included  in 
the  exceptions  filed  by  the  ward  in  the 
probate  court.  Clopton  v.  Simonds 
(Mo.),  77  S.  W.  467. 

3.  Boynton  v.  Dyer,  18  Pick.  (Mass.) 
1. 

4.  Guardian's  Commissions. — Brewer 
v.  Ernest,  81  Ala.  435,  2  So.  84,  held 
that  the  allowance  to  a  guardian  of 
commissions  on  the  value  of  the  ward's 
real  estate  was  within  the  discretion  of 
the  probate  court. 

5.  In  Dow's  Est.,  133  Cal.  446,  65 
Pae.  890,  it  was  held  that  "the  evidence 
not  having  been  brought  up,  the  find- 
ings are  conclusive"  on  the  appeal. 

Allowance  of  certain  items  in  the  ac- 
count. Berkholtz  v.  Richards,  75  Iowa 
767,  39  N.  W.  167. 

6.  .France  v.  Shockey,  92  Ark.  41, 
121  S.  W.  1056. 
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is  permissible,7  or  where  there  is  a  trial  de  novo,  which  is  the  practice 
in  some  states,8  though  not  in  others.9 

c.  Effect.  —  "Where  on  appeal  the  settlement  is  to  be  heard  de  novo, 
the  effect  of  the  appeal  is  to  wipe  out  the  decision  of  the  lower  court.10 
But  where  there  is  no  hearing  de  novo  the  appellate  court  may  not 
restate  and  settle  the  account  but  should  remand  the  matter  for  action 
by  the  court  below,11  except  where  a  want  of  jurisdiction  is  apparent 
on  the  face  of  the  record.12 

3.  By  Certiorari.  —  Errors  in  a  guardian's  settlement  cannot  be 
corrected  by  certiorari.13 

I.  Costs.  —  Generally  the  costs  will  be  charged  against  the  party 
who  is  at  fault,  in  proceedings  for  an  accounting,11  and  if  both  parties 
are  materially  at  fault,  the  expenses  should  be  borne  equally.15  The 
costs  of  accounting  are  paid  out  of  the  estate  where  the  guardian  is  not 


7.  Finley  v.  ScMueter,  54  Mo.  App. 

455,  holding  the  proceedings  to  be  equit- 
able and  that  the  appellate  court  may 
make  its  findings  from  the  evidence. 
Compare  Sutton  v.  Sutton  (Tenn.  Ch.), 
58  S.  W.  891.  And  see  2  Standard 
Proc.  435,  444. 

With  reference  to  very  small  items 
the  judgment  will  not  be  disturbed 
unless  error  be  shown  beyond  all  ques- 
tion. In  re  Watson,  51  La.  Ann.  1641, 
26  So.  409. 

8.  When  the  transcript  and  papers 
in  appeal  from  the  probate  court  are 
filed  in  the  circuit  court,  the  latter  be- 
comes possessed  of  the  cause  as  if  it 
originated  there,  and  it  is  its  duty  "to 
procceed  to  hear,  try  and  determine 
the  same  anew,  without  regarding  any 
error,  defect  or  other  imperfection  in 
the  proceedings  of  the  probate  court." 
Ferry  v.  McGowan,  68  Mo.  App.  612. 

An  amended,  account  may  be  filed  on 
appeal  to  the  circuit  court.  Perry  v. 
McGowan,  68  Mo.  App.  612.  Compare 
Cummin  v.  Baldwin,  123  Mich.  103,  81 
N.  W.  917. 

9.  Upon  a  trial  in  the  circuit  court 
of  exceptions  to  a  guardian's  annual 
account  on  appeal  from  the  probate 
court,  the  circuit  court  can  only  settle 
the  balance,  and  then  remand  the  cause 
to  the  probate  court  for  further  pro- 
ceedings on  the  basis  of  the  balance  so 
ascertained.  Crow  v.  Eeed,  38  Ark. 
482. 

10.  Harvey  v.  Harvey,  87  111.  54. 

11.  Matter  of  Chapman,  162  N.  T. 

456,  56  N.  B.  994;  Matter  of  Nutting, 
74  App.  Div.  468,  77  N.  Y.  Supp.  696. 
See  also  Crow  v.  Eeed,  38  Ark.  482. 


12.  Dunham  v.  Hatcher,  31  Ala.  483, 
unless  it  is  suggested  that  the  want  of 
jurisdiction  can  be  obviated. 

13.  Phelps  v.  Buck,  40  Ark.  219. 

14.  Fla. — May  &  Pasco  v.  May,  19 
Pla.  373,  394.  HI.— Kingsbury  v.  Pow- 
ers, 131  111.  182,  22  N.  E.  479.  Miss. 
Preliek  v.  Turner,  26  Miss.  393.  N.  H. 
Cutts  v.  Cutts,  58  N.  H.  602.  N.  T. 
Cromwell  v.  Kirk,  1  Dem.  Sur.  599. 

A  guardian  guilty  of  gross  negligence 
in  the  management  of  the  ward's  es- 
tate will  be  charged  with  the  costs  of 
the  audit.  Stone's  Appeal,  23  W.  N. 
C.   (Pa.)    283. 

A  guardian  who  fails  to  render  a  final 
account  and  is  cited  into  court  for  that 
purpose.  Pyatt  v.  Pyatt,  44  N.  J.  Eq. 
491,  15  Atl.  421;  Burnham  v.  Dalling, 
16  N.  J.  Eq.  310;  Dougherty's  Estate, 
15  W.  N.  C.  (Pa.)  32. 

Where  Proceedings  Are  Consolidated. 
Where  a  suit  in  equity  by  a  ward  to 
set  aside  an  alleged  settlement  made 
with  his  guardian  is  consolidated  with 
another  ward's  objection  in  probate 
to  a  guardian's  reports,  costs  made  on 
the  trial  of  such  objection  will  not  be 
taxed  against  the  ward,  in  equity, 
where  such  ward  did  not  join  in  the 
objection,  and  was  not  a  party  thereto 
save  as  the  consolidation  order  made 
him  a  party.  Van  Pees  v.  Witzenburg, 
112  Iowa  30,  83  N.  W.  787. 

Where  an  appeal  is  taken  by  the 
ward  and  abandoned,  costs  and  attor- 
ney's fees  incurred  by  the  guardian 
will  be  charged  to  the  ward.  Dough- 
erty 's  Estate,  15  W.  N.  C.  (Pa.)  32. 

15.  Cunningham  v.  Pool,  9  Ala.  615. 
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at  fault  in  the  matter.16     When  the  proceeding  is  abated  by  death, 
each  party  stands  his  own  costs.17 

VIII.  CLAIMS  AGAINST  WARD'S  ESTATE.  — A.  Generally. 
In  the  absence  of  statutory  authority  courts  exercising  probate  powers 
have  no  jurisdiction  over  claims  against  the  estate  of  minor  wards 
while  living,18  But  in  many  jurisdictions  authority  is  granted  by  stat- 
ute to  the  probate  courts  to  hear  and  determine  claims  filed  against  the 
estate  of  the  ward.19    And  where  permitted  this  economical  and  ex- 


16.  Stone's  Appeal,  23  W.  N.  C. 
(Pa.)   283. 

Where  the  guardian  has  acted  in 
good  faith  and  his  accounts  are  con- 
tested, he  is  entitled  to  his  costs  and 
expenses,  even  though  some  items  of  his 
account  are  not  allowed.  Kingsbury  v. 
Powers,  131  111.  182    22  N.  E.  479. 

Costs  incurred  in  filing  a  supplemental 
account  to  correct  discrepancies  in  a 
previous  account  cannot  be  charged 
against  the  infant's  estate.  Matter  of 
Schneider,  1  App.  Div.  39,  36  N.  Y. 
Supp.  972. 

17.  Harvey  v.  Harvey,  87  HI.  54. 

18.  HI. — Kingsbury  v.  Powers,  20  N. 
E.  3;  Morgan  v.  Hoyt,  69  111.  489.  Ind. 
McNabb  v.  Clipp,  5  Ind.  App.  204,  31 
N.  E.  858.  Kan.— Harter  v.  Miller,  67 
Kan.  468,  73  Pac.  74.  Mass.— Willard 
v.  Lavender,  147'  Mass.  15,  16  N.  E. 
582.  Mo.— George  &  Ratcliffe  v.  Daw- 
son, 18  Mo.  407. 

The  proper  remedy  is  not  by  filing 
a  claim  against  the  estate  but  "by  a 
suit  at  law  against  the  ward,  or  upon 
the  guardian's  bond"  (Willard  v.  Lav- 
ender, 147  Mass.  15,  16  N.  E.  582.  See 
also  Stewart  v.  White,  44  Ind.  App. 
87,  88  N.  E.  716),  or  the  guardian  may 
be  sued  as  representative  of  the  ward 
(Morgan  v.  Hoyt,  69  111.  489),  or  he 
may  rely  on  the  contract  with  the 
guardian  and  proceed  against  him  in- 
dividually. Turner  v.  Elagg,  6  Ind. 
App.  563,  33  N.   E.  1104. 

19.  See  the  statutes  and  the  follow- 
ing: Ind.— Miller  v.  Hart,  135  Ind.  201, 
34  N.  E.  1003;  Stewart  v.  White,  44 
Ind.  App.  87,  88  N.  E.  716;  Turner 
v.  Plagg,  6  Ind.  App.  563-572,  33  N.  E. 
1104.  la.— In  re  Carter,  120  Iowa  215, 
94  N.  W.  488.  Neb.— McCoy  v.  Lane, 
66  Ne"b.  847,  92  N.  W.  1010.  N.  Y. 
Grant  v.  Humbert,  114  App.  Div.  462, 
100  1ST.  Y.  Supp.  44;  Kent  v.  West,  33 
App.  Div.  112,  53  N.  Y.  Supp.  244.  Pa. 
Price's  Appeal,  116  Pa.  410,  9  Atl. 
856. 

See  the  title  "Probate  Courts." 


It  is  not  necessary  that  the  statute 
from  which  the  court  derives  its  power 
to  act  in  such  cases  specifically  point 
out  that  the  court  shall  pass  upon  such 
claims.  Price's  Appeal,  116  Pa.  410, 
9  Atl.  856,  where  it  was  held  that  the 
statute  providing  the  jurisdiction  of  the 
orphan's  court  shall  embrace  "the  ap- 
pointment, control,  removal  and  dis- 
charge of  the  guardians  of  minors  and 
settlement  of  their  accounts,"  Contains 
all  the  elements  enabling  the  orphan's 
court  to  "take  cognizance  of  and  de- 
cide claims  against  the  ward's  estate. 
See  also  McCoy  v.  Lane,  66  Neb.  847, 
92  N.  W.  1010. 

In  New  York  the  surrogate  has  jur- 
isdiction to  hear  and  determine  a  claim 
for  an  allowance  for  maintenance  of  an 
infant  upon  petition  whether  or  not  the 
application  is  approved  or  disputed  by 
the  guardian.  Matter  of  Kerwin,  59 
Hun  589,  14  N.  Y.  Supp.  353;  Matter 
of  Wentz's  Est.,  9  Misc.  240,  30  N.  Y. 
Supp.  211;  Matter  of  Haslehurst's  Est., 
4  Misc.  366,  25  N.  Y.  Supp.  827.  And 
it  makes  no  difference  whether  the 
claim  for  maintenance  of  the  ward  be 
past  or  future  (In  re  Rylance's  Est., 
25  Misc.  283,  55  N.  Y.  Supp.  433;  Mat- 
ter of  Haslehurst's  Est.,  4  Misc.  366,  25 
N.  Y.  Supp.  827),  but  such  court  is 
without  authority  to  allow  a  claim  by 
the  guardian  for  services  prior  to  his 
appointment.  Matter  of  Tyndall,  48 
Misc.  39,  96  N.  Y.  Supp.  222. 

In  Rhode  Island,  the  statute  requires 
every  creditor  of  a  ward  to  exhibit  his 
claim  to  the  guardian  within  six  months 
after  notice  of  the  appointment  and  if 
he  fails  so  to  do,  he  shall  be  forever 
barred  of  all  claim  therefor  against  the 
guardian  unless  there  be  surplus  prop- 
erty in  his  hands  after  paying  all 
debts,  expenses  and  allowances.  Court 
of  Probate  v.  Caswell,  18  R.  I.  201,  26 
Atl.  193;  Wakefield  Trust  Co.  v.  Whaley, 
17  R.  I.  760,  24  Atl.  780;  Willard  v. 
Fairbanks,  8  R.  I.  1.  See  Gen.  Laws, 
title  xxxiii,  ch.  321,  §20. 
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peditious  proceeding  should  always  be  adopted  wherever  practicable.-0 

B.  Notice  and  Summons.  —  Where  a  claim  against  the  ward's  es- 
tate is  filed  in  the  probate  court,  the  latter  may  hear  and  determine 
the  same  without  notice  to  the  ward,21  nor  in  such  proceedings  is  it 
necessary  to  serve  a  summons  on  the  guardian.23 

C.  Parties.  —  In  proceedings  for  the  allowance  of  the  claim  out  of 
the  ward's  estate,  the  ward  is  not  a  necessary  party,23  nor  the  guardian 
personally  but  only  in  his  representative  capacity.21 

D.  Pleadings.25 — Petition.  —  The  claimant  should  apply  to  the 
court  by  petition,26  except  where,  under  the  statute,  it  is  sufficient  to 
file  merely  a  verified  account.27 

The  petition  need  not  state  that  the  contract  is  reasonable  .where  it 
has  been  previously  approved  by  the  probate  court.28 

The  petition  prays  that  the  claim  be  allowed  and  paid,  or  in  the 
alternative,  that  leave  to  sue  be  granted.29 

Demurrer  and  Objection — If  the  claim  is  too  large  the  proper  objec- 


Presentation  of  Claim,  as  Prerequisite 
to  an  Action. — In  most  cases  it  is 
proper  that  a  claim  against  the  estate 
be  presented  to  the  guardian  or  probate 
court  and  rejected  before  an  action  can 
be  brought  upon  it.  Low  v.  Felton,  84 
Tex.  378,   19  S.  W.  693. 

Claims  Against  Lunatics  and  Idiots. 
Statutes  of  New  York  having  given 
chancery  courts  exclusive  jurisdiction 
over  the  estates  of  idiots  and  drunk- 
ards, any  person  having  a  claim  against 
the  lunatic  or  idiot  or  his  estate  should 
by  petition  present  his  claim  in  chan- 
cery. Williams  v.  Cameron,  26  Barb. 
172;  Matter  of  Delahunty,  28  Abb.  N. 
C.  245;  Matter  of  Hopper,  5  Paige  Ch. 
4S9;  Matter  of  Heller,  3  Paige  Ch.  199; 
L'Amoureux  v.  Crosby,  2  Paige  Ch. 
422,  22  Am.  Dec.  655. 

Revival  of  Guardianship  To  Prose- 
cute Claim. — It  was  held  in  the  Matter 
of  Munck,  54  Mich.  325,  20  N.  W, 
83,  that  a  guardianship  cannot  be  re> 
vived  after  the  release1  of  a  ward  to 
enable  a  claim  that  had  been  previously 
filed  to  be  prosecuted  against  the 
ward 's   estate. 

A  claim  under  a  statute  for  expenses 
in  defending  a  ward  against  guardian- 
ship proceedings,  is  properly  presented 
by  the  petition  of  the  claimant.  Par- 
num's  Appeal,  107  Me.  488,  78  Atl. 
901. 

20.  The  proceeding  by  petition  in  a 
court  having  jurisdiction  of  the  ac- 
counts of  the  committee  for  an  order 
of  court  directing  payment  "should  al- 
ways be  adopted,  unless  it  is  shown 
that  a  trial  is  necessary  to  settle  some 
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disputed  question  or  right,  which  can- 
not be  properly  determined  and  ad- 
justed on  a  reference,  to  ascertain 
the  amount  that  should  be  allowed  in 
a  proceeding  by  petition."  Kent  tt 
West,  33  App.  Div.  112,  53  N.  Y.  Supp. 
244. 

21.  Brewer  v.  Stoddard,  49  Iowa  279. 

22.  Eeason  of  the  Rule. — "When  the 
jurisdiction  of  the  county  court  at' 
tached  in  the  matter  of  the  guardian- 
ship of  the  wards,  they  being  resi- 
dents of  the  county,  it  attached  for 
all  the  purposes  of  such  matter,"  and 
consequently  it  has  authority  to  issue 
a  citation  for  the  attendance  of  the 
guardian  without  the  service  of  sum- 
mons. McCoy  v.  Lane,  66  Neb.  847,  92 
N.  W.  1010. 

23.  Stewart  v.  White,  44  Ind.  App. 
87,  88  N.  E.  716. 

24.  McCoy  <v.  Lane,  66  Neb.  847,  92 
N.   W.   1010. 

25.  Pleadings  in  actions  on  claims, 
see  infra,  IX. 

26.  Williams  v.  Cameron,  26  Barb. 
(N.  Y.)  172;  Matter  of  Delahunty,  28 
Abb.  N.  C.  (N.  Y.)  245;  Matter  of  Hop- 
per, 5  Paige  Ch.  (N.  Y.)  489;  Matter 
of  Heller,  3  Paige  ■Ch.  (N.  Y.)  199; 
L'Amoureux  v.  Crosby,  2  Paige  Ch.  (N. 
Y.)  422,  22  Am.  Dee.  655.  And  see 
cases  cited  supra,  this  section. 

27.  Bradshaw  v.  Lyles,  55  Tex.  Civ. 
App.  384,  119  S.  W.  918. 

28.  McCoy  v.  Lane,  66  Neb.  847,  92 
N.  W.  1010. 

29.  Grant  v.  Humbert,  114  App.  Div. 
462,  100  N.  Y.  Supp.  44. 
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lion  is  not  a  demurrer  to  the  whole  claim  but  objection  to  the  allow- 
ance of  more  than  a  reasonable  amount.30 

E.  Hearing  and  Determination.  —  If  the  claim  is  disputed  the 
court  may  determine  its  validity  by  reference,31  or  may  permit  claim- 
ant to  establish  his  claim  in  an  action  at  law  or  a  suit  in  equity.32  And 
even  though  the  petition  for  allowance  of  a  claim  be  uncontested,  the 
court  is  required  to  determine  the  propriety  of  the  claim.33 

In  a  proceeding  for  the  allowance  of  a  claim  there  exists  no  right 
to  a  trial  by  jury  unless  granted  by  statute.3'1  The  order  of  the  court 
will  be  a  direction  to  the  guardian  to  pay  the  amount  due  on  the  claim 
out  of  the  ward's  estate.35 

P.  Costs.  —  Where  there  has  been  no  contest  of  a  claim  presented 
by  a  creditor,  the  petitioner  is  entitled  to  his  costs,  within  the  statutory 
limit.30 

6.  Review.  —  The  action  of  the  court  in  approving  or  disapproving 
a  claim  has  in  some  states  the  force  of  a  final  judgment  from  which  an 
appeal  may  be  taken,37  but  it  has  been  held  that  such  an  order  is  not 


30.  In  re  Carter,  120  Iowa  215,  94 
N.  W.  488. 

31.  Grant  r,  Humbert,  114  App.  Div. 
462,  100  N.  Y.  Supp.  44;  Williams  -v. 
Estate  of  Cameron,  26  Barb.  (N.  T.) 
172;  Matter  of  Hopper,  5  Paige  Ch. 
(N.  Y.)  489;  L'Amoureux  v.  Crosby,  2 
Paige  Ch.  (N.  Y.)  428,  22  Am.  Dec. 
655. 

32.  Williams  v.  Cameron,  26  Barb. 
(N.  Y.)  172;  Matter  of  Hopper,  5  Paige 
Ch.  (ST.  Y.)   489. 

"If  the  chancellor  or  vice  chancellor, 
by  whom  the  committee  was  appointed, 
is  satisfied  the  debt  was  justly  due,  the 
committee  will  be  ordered  to  pay  it 
out  of  the  estate;  or,  if  the  claim  ia 
doubtful,  the  court  will  either  have  it 
settled  by  a  reference  to  a  master,  or 
give  the  claimant  permission  to  estab- 
lish his  claim  by  a  suit  at  law,  or  a 
bill  in  equity,  as  may  be  proper  under 
the  particular  circumstances."  Mattel 
of  Hopper,  5  Paige  Ch.  (1ST.  Y.)  489, 
quoted  in  Williams  v.  Cameron,  26  Barb. 
(N.  Y.)   172. 

33.  In  re  Eylance's  Est.,  25  Misc. 
283,  55  N.  Y.  Supp.  433. 

Propriety  of  claim  may  be  passed  on 
when  allowance  is  asked.  In  re  Carter, 
120  Iowa  215,  94  N.  W.  488. 

Where  authority  to  incur  expense  is 
not  previously  given  the  reasonableness 
of  the  claim  is  a  question  for  the  court. 
Miller  v.  Hart,  135  Ind.  201,  34  N.  E. 
1003. 

If  the  court  has  disallowed  a  claim, 
it  is  improper  to  secure  its  subsequent 
allowance,  without  at  least  calling  the 


court's  attention  to  its  previous  ac- 
tion. In  re  Carter,  120  Iowa  215,  94 
N.   W.   488. 

34.  Dallas  Co.  v.  Thornley,  140  Iowa 
355,  118  N.  W.  530. 

35.  Eooker  v.  Eooker,  60  Ind.  550; 
Turner  i:  Flagg,  6  Ind.  App.  563-572, 
33  N.  E.  1104;  Williams  r.  Cameron, 
2S  Barb.  (N.  Y.)  172;  Matter  of  Hop- 
per, 5  Paige  Ch.  (N.  Y.)  489. 

Allowance  is  a  judgment  which  can 
be  questioned  only  in  a  direct  proceed- 
ing. Logan  r.  Gay,  99  Tex.  603.  90 
S.  W.  861,  92  S.  W.  255. 

36.  Matter  of  Eylance's  Est.,  25 
Misc.  283,  55  1ST.  Y.  Supp.  433. 

37.  De  Cordova  v.  Eogers,  97  Tex. 
60,  75  S.  W.  16;  Eastland  v.  Williams, 
92  Tex.  113,  46  S.  W.  32;  Bradshaw  v. 
Lyles,  55  Tex.  Civ.  App.  384,  119  S.  W. 
918.  See  Logan  v.  Gay,  99  Tex.  603, 
90  S.  W.  861,  92  S.  W.  255. 

In  Texas  on  appeal  to  the  district 
court  where  the  cause  is  heard  de  novo, 
no  more  formal  pleadings  are  necessary 
than  in  the  lower  court.  It  is  only 
necessary  to  make  the  statutory  affi- 
davit, and  whatever  contests  may  be' 
made  must  be  upon  the  issues  raised 
by  the  affidavit.  Bradshaw  v.  Lyles, 
55  Tex.   Civ.  App.  384,   119  S.  W.  "91.«. 

In  Maine,  on  appeal  from  the  dis- 
missal of  the  petition  for  an  allowance 
of  the  claim,  the  matter  is  heard  de 
novo.  Farnum's  Appeal,  107  Me.  488, 
78   Atl.  901. 

Presumption  on  appeal  in  favor  of 
the  action  of  the  court  below.  In  re 
Carter,  120  Iowa  215,  94  N.  W.  488. 

Vol.  X 


856 


GUARDIAN  AND  WARD 


subject  to  revision  by  bill  of  review  or  certiorari.38 

IX.  SALES  OR  LEASES  OF  REAL  ESTATE.  —  Matters  pertain- 
ing to  sales  or  leases  of  the  ward's  real  estate  are  treated  elsewhere  in 
this  work.39 

X.  ACTIONS.  —  A.  Actions  By  and  Against  Guardian  or  Ward. 
1.  Jurisdiction  and  Venue.40  —  Jurisdiction  over  actions  relative  to 
guardianship  matters  in  different  states  is  given  to  the  courts  under 
various  names,  such  as  orphans,41  probate,42  surrogate,43  and  circuit 
courts  ;44  while  in  some  jurisdictions  proceedings  which  grow  out  of  the 
relation  of  guardian  and  ward  are  peculiarly  within  the  jurisdiction  of 
a  court  of  equity.45  The  court  must  have  jurisdiction  of  the  parties48 
or  of  the  subject  matter  in  actions  relative  to  guardianship  affairs  as 
well  as  in  other  actions.47 

As  Dependent  Upon  Jurisdiction  of  Appointment.  —  Sometimes  the  juris- 
diction and  venue  of  actions  relative  to  guardianship  matters  or  prop- 
erty is  determined  by  the  jurisdiction  of  the  administration  of  the 
guardianship.48 


38.  De  Cordova  v.  Bogers,  97  Tex. 
60,  75  S.  W.  16. 

In  De  Cordova  v.  Rogers,  97  Tex.  60, 
75  S.  W.  16,  it  was  held  that  neithel 
art.  2789  of  Rev.  St.,  giving  right  of 
appeal  without  bond  to  the  district 
court,  nor  art.  2799,  authorizing  bill 
of  review,  nor  art.  2800,  permitting 
certiorari,  have  any  application  to  the 
revision  of  the  order  of  approval  or  dis- 
approval of  a  claim  and  the  only  method 
of  reviewing  the  order  is  by  appeal. 

39.  See  the  titles  "Infants;"  "In- 
sane  Persons." 

40.  Compare,  infra,  VII,  A,  4;  VII, 
H,  1,  a. 

41.  Johnstone  v.  Fritz,  159  Pa.  378, 
28  Atl.  148;  Mulholland's  Estate,  154 
Pa.  491,  26  Atl.  612;  Eau  v.  Small,  144 
Pa.  304,  22  Atl.  740;  Brooke's  Appeal, 
102  Pa.  150;  Denison  v.  Cornwell,  17 
Serg.  &  R.  (Pa.)  374. 

42.  See  the  title  "Probate  Courts," 
and  supra,  I,  A.  See  also  Thibodeaux  v. 
Thibodeaux,  19  La.  439,  440.  But  see 
Lesassier  v.  Lesassier,  15  La.  55. 

A  married  woman  may  sue  her  tutor 
in  the  court  of  probate,  for  the  balance 
due  her.  Thibodeaux  v.  Thibodeaux,  19 
La.  439. 

In  California. — See  Code  Civ.  Proc, 
§187.  But  see  Swift  v.  Swift,  40  Cal. 
456. 

43.  See  Matter  of  Wolfe,  75  Misc. 
454,  456,  136  N.  Y.  Supp.  333. 

A  surrogate  court  is  without  power 
to  compel  a  guardian  appointed  by  him 
to  account  for  money  received  by  the 
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guardian  after  the  death  of  his  ward 
and  claimed  to  be  part  of  the  latter 's 
estate.  Matter  of  Wolfe,  75  Misc.  454, 
136  N.  Y.  Supp.  333. 

44.  The  circuit  court,  sitting  as  a 
court  of  chancery,  has  jurisdiction  to 
adjudicate  all  matters  in  controversy 
between  the  guardian  and  his  wards, 
whether  arising  after  or  before  the 
wards  become  of  age.  Latham  v.  Myers, 
57  Iowa  519,  522,  10  ST.  W.  924. 

45.  Grain  v.  Barnes,  1  Md.  Ch.  151. 
Where  money  has  been  received  by 

one  in  the  capacity  of  guardian,  the  en- 
forcement of  payment  thereof  to  the 
ward  is  within  the  exclusive  jurisdiction 
of  the  equity  courts.  Mitchell  v.  Penny, 
66  W.  Va.  660,  661,  66  S.  E.  1003,  135 
Am.  St.  Rep.  1046,  26  L.  R.  A.  (N.  S.) 
788. 

46.  See  supra,  I,  C,  and  D. 

A  district  court  has  no  jurisdiction 
of  a  suit  against  minors  under  the 
age  of  puberty,  who  are  not  represented 
in  the  state,  although  a  curator  ad 
hoe  be  appointed  to  defend  them.  Ro- 
land v.   Stephens,   3   La.   483. 

47.  Criswell  v.  Matthews,  52  Ark. 
87,  12  S.  W.  158;  Harris  v.  Harris,  44 
Vt.  320,  323. 

The  district  court  is  utterly  without 
jurisdiction  of  a  suit  by  parties  against 
the  succession  of  their  former  tutor, 
then  under  administration  in  the  parish 
court.  Lusk  <o.  Succession  of  Benton,  30 
La.  Ann.  686. 

48.  A  suit  was  instituted  against  a> 
guardian   and  his  ward  who  had  been 
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2.  Authority  of  Guardian.  —  The  authority  of  a  guardian  to  ap- 
pear for  his  ward  in  litigation  is  measured  largely  by  statutory  enact- 
ment.49 Some  statutes  enable  him  to  represent  his  ward  only  in  par- 
ticular actions.50  Others  provide  that  he  may  prosecute  and  defend  all 
suits  for  his  ward.51  In  some  states  he  cannot  maintain  or  defend  any 
action  for  his  ward,  who  sues  or  defends  by  his  next  friend  or  guardian 


relieved  of  her  disability  by  marriage 
to  foreclose  a  lien  upon  bank  stock  be- 
longing to  the  estate  of  the  ward, 
which  had  been  pledged  by  the  guard- 
ian to  secure  the  payment  of  the  note 
sued  on,  no  personal  judgment  being 
sought  against  either  of  the  parties. 
The  court  having  general  jurisdiction 
of  the  guardianship  was  the  proper  one 
to  hear  the  case,  regardless  of  where 
the  note  was  payable.  McKay  v.  Mar- 
shall National  Bank,  16  Tex.  Civ.  App. 
632,  42  S.  W.  868. 

Action  To  Try  Title. — An  action  to 
try  title-  to  land  in  which  a  guardian 
has  an  interest  may  be  tried  in  the 
jurisdiction  of  the  guardianship  pro- 
ceedings notwithstanding  the  fact  that 
neither  the  residence  of  the  parties  noi 
the  land  in  question  is  within  such  jur- 
isdiction. Logan  v.  Robertson  (Tex. 
Civ.  App.),  83  S.  W.  395. 

It  is  not  necessary  that  the  action 
be  brought  in  the  county  where  the 
land  of  the  ward  is  located.  Short  v. 
Mathis,  107  Ga.  807,  33  S.  E.  694. 

Suit  on  Contract  Made  by  Guardian. 
Where  a  person  is  sued  as  guardian  on 
a  promise  to  pay  for  the  care  and 
maintenance  of  the  ward  the  suit  is 
npon  his  individual  undertaking  and 
he  may  be  sued  in  the  county  where 
he  resides,  though  the  ward  may  re- 
side in  another  county  and  his  appoint- 
ment as  guardian  was  made  in  the 
county  where  the  ward  resides.  Lewis 
0.  Edwards,  44  Ind.  333. 

49.  See  statutes  of  various  states, 
and  Ind.— Campbell  v.  Fiehter,  168  Ind. 
645,  81  N.  E.  661;  Cleveland,  C.  C.  & 
St.  L.  E.  Co.  v.  Moneyhun,  146  Ind. 
147,  44  N.  E.  1106,  34  L.  E.  A.  141; 
Martin  v.  Caldwell,  49  Ind.  App.  1,  96 
N.  E.  660.  la.— Hindorff  v.  Woodmen, 
150  Iowa  185,  129  N.  W.  831.  Ky. 
Wilson  v.  TJnselt's  Admr.,  12  Bush  215. 

Not  Unless  Authorized  by  Statute. 
See  Wade  v.  Bridewell,  38  Miss.  420. 

A  statutory  guardian  cannot  repre- 
sent the  ward  in  legal  proceedings  un- 
less given  authority  by  statute.  Mathew- 
aon  v.  Sprague,  1  Curtis  457,  16  Fed. 
Cas.  No.  9,278. 


50.  Under  statute,  suits  for  injury 
to  the  ward  must  be  brought  by  the 
guardian.  Campbell  v.  Piehter,  168  Ind. 
645,  81  N.  E.  661;  Hughes  v.  Sellers, 
34  Ind.  337;  Eicord  v.  Cent.  Pac.  E. 
Co.,  15  Nev.  167. 

Proceedings  to  contest  a  will  cannot 
be  instituted  by  guardian  in  behalf  of 
his  ward.  Campbell  v.  Piehter,  168 
Ind.  645,  81  N.  E.  661. 

51.  Ala. — Arnett  v.  Birmingham  Coal 
&  Iron  Co.,  172  Ala.  532,  55  So.  831. 
Ind.— Boruff  v.  Stipp,  126  Ind.  32,  25 
N.  E.  865;  Bundy  v.  Hall,  60  Ind.  177, 
Ky. — McMakin  v.  Stratton,  82  Ky.  226; 
Miller  v.  Cabell,  81  Ky.  178.  La.-^Mar- 
tel  v.  Richard,  15  La.  Ann.  598.  Me. 
Fogler  v.  Buck,  66  Me.  205.  Mass. 
Sherman  v.  Brewer,  11  Gray  210; 
Stevens  v.  Cole,  7  Cush.  467;  Brown  v. 
Chase,  4  Mass.  436.  Mich. — Reason  v. 
Jones,  119  Mich.  672,  78  N.  W.  899. 
Neb.— Comp.  St.,  ch.  34,  §23,  con- 
strued in  Bennett  v.  Bennett,  65  Neb. 
432,  91  N.  W.  409,  96  N.  W.  994.  N.  Y. 
Bradwell  v.  Weeks,  1  Johns.  Ch.  325. 
But  see  Code  Civ.  Proc.  Ohio. — Rankin 
v.  Kemp,  21  Ohio  St.  651;  Este  v. 
Strong,  2  Ohio  401.  Term. — Cowan  v. 
Anderson,  7  Coldw.  284.  Tex. — Rob- 
erts v.  Sacra,  38  Tex.  581;  Buchanan  v. 
Thompson's  Heirs,  4  Tex.  Civ.  App. 
236,  23  S.  W.  328.  Vt.— Lincoln  v. 
Thrall,  34  Vt.  110;  Holden  v.  Scanlin, 
30  Vt.  177.  Va.— Hinton  v.  Bland's 
Admr.,  81  Va.  588;  Cole's  Committee 
v.  Cole,  28  Gratt.  365;  Bird's  Commit- 
tee v.  Bird,  21  Gratt.  712. 

In  a  trustee  process,  where  a  minor 
is  charged  as  trustee,  he  must  defend 
by  guardian.  Wilder  v.  Eldridge,  17 
Vt.  226. 

By  Guardian  or  Next  Friend. — Ky. 
Illinois  Central  R.  Co.  v.  Head,  27  Ky. 
L.  Rep.  270,  84  S.  W.  751.  N.  J. 
Longstreet  v.  Tilton,  1  N.  J.  L.  45. 
R.  I.— Williams  <c.  Smith,  28  R.  I.  125, 
66  Atl.  63;  Hamilton  v.  Colwell,  10  R.  I. 
39.  Term. — Green  v.  Harrison,  3  Sneed 
131;  Eodgers  v.  Ellison,  Meigs  88. 

A  petition  for  probate  of  a  will  in 
his  ward's  favor  may  be  filed  by  the 
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ad  litem  in  all  cases.62  And  this  is  a  general  rule  where  the  guard- 
ian's interests  are  hostile  to  those  of  the  ward.53 

Where  Ward  Is  a  Lunatic.  —  A  lunatic  is  represented  by  his  commit- 
tee both  at  law54  and  in  equity.55 

The  guardian  is  not  a  party  to  the  suit  where  he  merely  appears  as  the 
representative  of  the  ward  in  an  action  by  or  against  the  latter.58 

3.  In  Whose  Name  Action  Brought.  —  The  question  as  to  whether 
an  action  should  be  brought  in  the  name  of  the  ward  by  the  guardian 
or  by  the  guardian  in  his  own  name  is  regulated  to  a  considerable  ex- 
tent by  the  statutes  of  the  various  jurisdictions.57  The  general  rule  at 
common  law,  however,  and  that  adopted  by  many  of  the  states  is  that  a 
guardian  can  not  sue  in  his  own  name  for  the  benefit  of  the  ward  where 
the  legal  right  of  action  rests  in  the  ward58  but  must  sue  in  the  name 


guardian.      Morford    v.    Dieffenbacker, 
54  Mich.  593,  20  N.  W.  600. 

52.  See  the  title  "Guardian  Ad 
Litem." 

53.  111. — Roadhouse  v.  Roadhouse,  132 
111.  360,  24  N.  E.  55,  22  Am.  St.  Rep. 
539.  La. — Alba  v.  Provident  Sav.  Life 
Ins.  Co.,  112  La.  550,  36  So.  587;  Suc- 
cession of  Meyer,  42  La.  Ann.  634,  7 
So.  780;  James  v.  Meyer,  41  La.  Ann. 
1100,  7  So.  618;  Hagan  v.  Grimshaw,  15 
La.  Ann.  394;  Succession  of  Hebert,  4 
La.  Ann.  77.  Me. — Stinson  v.  Pick- 
ering, 70  Me.  273.  Mass. — Mansur  v. 
Pratt,  101  Mass.  60;  Parker  v.  Lin- 
coln, 12  Mass.  16.  Mich. — Prince  v. 
Clark,  81  Mich.  167,  45  N.  W.  663. 
N.  Y.— Brick's  Estate,  15  Abb.  Pr.  12. 
Tex. — Mealy  v.  Lipp,  16  Tex.  Civ.  App. 
163,  40  S.  W.  824. 

See  generally  the  title  "Guardian 
Ad  Litem." 

In  Shiner  <v.  Shiner,  15  Tex.  Civ. 
App.  666,  40  S.  W.  439,  the  court  speak- 
ing of  the  right  of  a  guardian  ad- 
versely interested  to  appear  for  the 
ward  said:  "We  believe,  however, 
where  the  statute  does  not  expressly 
declare  a  guardian  so  circumstanced  to 
be  capable  of  defending  the  interest  of 
the  ward,  the  disqualification  of  being 
adversely  interested  should  be  recog- 
nized on  well  settled  legal  rules." 

54.  Maloney  v.  Dewey,  127  111.  395, 
403,  19  N.  E.  848,  11  Am.  St.  Rep.  131; 
Carter  v.  Burrall,  80  App.  Div.  395,  81 
N.  Y.  Supp.  30;  "Williams  v.  Estate  of 
Cameron,  26  Barb.  (N.  Y.)  172;  Mat- 
ter of  Heller,  3  Paige  Ch.  (N.  Y.)  199; 
L'Amoureux  v.  Crosby,  2  Paige  Ch.  (N. 
Y.)  422,  22  Am.  Dec.  655;  Matter  of 
Wing,  2  Hun  (N.  Y.)  671;  Soverhill  v. 
Dickson,  5  How.  Pr.   (1ST.  Y.)   109. 
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55.  Ex  parte  Kibler,  53  S.  C.  461,  31 
S.  E.  274;  Henderson  v.  Mitchell, 
Bailey  Eq.  (S.  C.)  113,  21  Am.  Dec. 
526;  Hinton  v.  Bland's  Admr.,  81  Va. 
588. 

56.  O'Shea  v.  Wilkinson,  95  Cal. 
454,  30  Pac.  588;  Bonet't  v.  Stowell,  37 
Vt.    258. 

57.  See  statutes  of  the  various 
states. 

In  Cole  v.  Jerman,  77  Conn.  374,  59 
Atl.  425,  the  court  said:  "There  must 
be  some  substantial  reason  to  prevent 
a  guardian  from  enforcing  as  guardian, 
rights  which  belong  to  him  as  guardian. 
Such  reason  may  exist  when  the  ob- 
ject of  the  action  can  only  be  secured 
by  a  judgment  which  confirms  or  vests 
a  legal  title  or  interest  in  the  minor. 
...  In  most  states  the  distinction  be- 
tween actions  which  may  be  brought 
by  a  guardian  in  his  own  name  as  guard- 
ian and  those  which  must  be  brought 
in  the  name  of  the  minor  is  effected 
so  largely  by  statutory  regulation  that 
the  decisions  on  the  subject  can  hardly 
be  said  to  affirm  a  general  controlling 
principle. ' ' 

58.  Ark. — Turner  v.  Alexander,  41 
Ark.  254.  Cal.— Fox  v.  Minor,  32  Cal. 
112.  Del. — Johnson  v.  Johnson,  2  Harr. 
273;  Wilson,  v.  Vandyke,  2  Harr.  29. 
Ga.— Jack  v,  Davis,  29  Ga.  219.  Halio. 
Dennison  v.  Willicut,  3  Idaho  793,  35 
Pac.  698.  la.— Mohler  v.  Shank's  Est., 
93  Iowa  273,  278,  61  N.  W.  981,  57 
Am.  St.  Rep.  274,  "34  L.  R.  A.  161.  Ky. 
McChord  v.  Fisher's  Heirs,  13  B.  Mon. 
193.  Me. — Dorr  v.  Davis,  76  Me.  301, 
305;  Sanford  v.  Phillips,  68  Me.  431; 
Inhab.  of  Raymond  v.  Sawyer,  37  Me. 
406;    Hutchins  v.   Dresser,   26  Me.  7b. 
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of  the  ward,  and  the  same  is  true  in  equity.50  But  this  general  rule 
has  been  held  to  be  inapplicable  to  actions  by  the  guardian  or  commit- 
tee of  a  lunatic.60 


Mass. — Mee  v.  Fay,  190  Mass.  40,  76 
N.  E.  229;  Burke  v.  Burke,  170  Mass. 
499,  501,  49  N.  E.  703;  French  v.  Mar- 
shall, 136  Mass.  564,  566;  Jennings  v. 
Collins,  99  Mass.  29,  96  Am.  Dec.  687; 
Hicks  v.  Chapman,  10  Allen  463.  Minn. 
Patterson  *.  Melehoir,  102  Minn.  363, 
113  N.  W.  902,  action  for  personal 
injury.  N.  H. — Newton  V.  Nutt,  58  N. 
H.  599.  Ohio. — Wageman  v.  Brown,  1 
West.  L.  J.  454,  1  Ohio  Dec.  (Reprint) 
69.  R.  I. — Mitchell  v.  People's  Savings 
Bank,  20  R.  I.  500,  40  Atl.  502.  S.  O. 
M'Creight  v.  Aiken,  3  Hill  337.  Va. 
Clendenning  v.  Conrad,  91  Va.  410,  21 
S.  E.  818;  Stewart  v.  Crabbin's  Guard- 
ian, 6  Munf.  280  (action  for  personal 
injury).  W.  Va. — McMullen  v.  Blecker, 
64  W.  Va.  88,  60  S.  E.  1093,  131  Am. 
St.  Rep.  894. 

See  also  Campbell  v.  Fichter,  168 
Ind.  645,  81  N.  E.  661,  holding  that  a 
guardian  of  an  infant  cannot  maintain 
a  suit  in  his  own  name  to  contest  a 
will. 

In  Vincent  v.  Starks,  45  Wis.  458, 
holding  that  an  action  for  unlawful  de- 
tainer of  the  ward's  lands  should  be 
Drought  in  the  name  of  the  ward,  the 
court  intimated  that  all  actions  for  the 
ward's  benefit  should  be  brought  in  his 
name  but  that  the  bringing  an  action 
in  the  name  of  the  guardian  would  be 
but  a  mere  formal  irregularity  where  it 
appears  that  he  sues  for  the  sole  use 
and  benefit  of  the  ward. 

In  Hicks  v.  Chapman,  10  Allen 
(Mass.)  463,  it  is  said  of  the  office  of 
guardian:  "Guardians  are  not  invested 
with  a  legal  title  to  the  property  which 
is  placed  under  their  care  but  they  have 
a  naked  power  not  coupled  with  an 
interest.  The  debts  of  the  ward  re- 
main his,  so  that,  though  he  has  no 
power  to  pay  them,  yet  he,  and  not 
the  guardians  must  be  sued  upoh  them. 
If  they  defend  actions  brought  against 
.him,  they  must  defend  in  his  name,  and 
not  their  own.  If  they  bring  actions 
it  must  be  in  his  nasie  and  not  their 
own  and  the  judgment  is  in  his  name." 

In  New  York. — Patterson,  J.,  in 
Schlieder  v.  Wells,  114  App.  Div.  417, 
99  N.  Y.  Supp.  1000,  says:  "It  is  un- 
doubtedly the  rule  that,  where  a  cause 
of  action  exists  directly  in  favor  of  an 


infant,  the  aetion  should  be  brought 
through  a  guardian  ad  litem;  but  there 
are  cases,  and  this  we  think  is  one 
of  them,  in  which  the  general  guardian 
may  sue  as  the  trustee  of  an  express 
trust." 

In  Actions  Upon  Awards. — Although 
the  guardian  may  submit  the  ward's 
claims  to  arbitration,  he  cannot  main- 
tain an  action  in  Mb  own  name  upon 
the  award.  Hutchins  v.  Johnson,  12 
Conn.  376,  30  Am.  Dec.  622.  Contra, 
Stanley  v.  Chappell,  8  Cow.  (N.  T.)  235. 
.  Actions  for  personal  services  rendered 
by  the  ward  should  be  brought  in  the 
name  of  the  ward.  Taylor  v.  Superior 
Ct.,  30  R.  I.  200,  74  Atl.  482. 

Such  a  suit  might  be  brought  in  the 
guardian's  own  name  under  a  statute 
authorizing  him  to  sue  for  and  receive 
in  his  own  name  all  personal  property 
of  and  demands  due  the  ward.  Wright 
v.  Cosmopolitan  L.  Ins.  Co.,  154  111. 
App.  201;  Roush  v.  Griffith,  65  W.  Va. 
752,  65  S.  E.  168. 

59.  Ala.— West  v.  West,  90  Ala.  458, 

7  So.  830.  Oal. — Fox  v.  Minor,  32  Cal. 
Ill,  91  Am.  Dec.  566.  Fla. — Sander- 
son's Admr.  v.  Sanderson,  17  Fla.  820. 
111.— Hoare  v.  Harris,  11  111.  24.  Ky. 
McChord  <o.  Fisher's  Heirs,  13  B.  Mon. 
193.  Me. — Fogler  v.  Buck,  66  Me.  205. 
Mass. — Lombard  v.  Morse,  155  Mass. 
136,  29  N.  E.  205,  14  L.  R.  A.  273. 
N.  T.— Hoyt  v.  Hilton,  2  Edw.  Ch.  202; 
Bradley  v.  Amidon,  10  Paige  Ch.  235. 
Ohio. — Este  v.  Strong,  2  Ohio  401,  406. 
Va. — Clendenning  v.  Conrad,  91  Va. 
410,  21  S.  E.  818;  Sillings  v.  Bumgard- 
ner,  9  Gratt.  273 ;  Lemon  v.  Hansbarger, 
6  Gratt.  301.    W.  Va.— Burdett  v.  Cain, 

8  W.  Va.  282. 

In  equity  the  real  parties  in  interest 
must  institute  the  suits.  Hoar  v.  Har- 
ris,  11   HI.   24. 

A  suit  in  equity  for  a  legacy  due  to 
minors  must  be  brought  in  their  names 
and  not  in  that  of  the  guardian,  though 
where  the  legacy  is  a  debt  against  the 
guardian  and  one  objeet  of  the  bill 
is  to  obtain  an  injunction  against  its 
collection,  he  may  also  be  made  a 
party.     Simpson  v.  King,  36  N.  C.  11. 

60.  El.— MeClun  v.  McClun,  176  HI. 
376,  52  N.  E.  928,  holding  the  excep- 
tion applicable  even  in  actions  affecting 
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In  some  states  any  action  in  which  the  ward  has  an  interest  and  in 
which  the  recovery  will  inure  to  nis  benefit,  may  be  brought  by  the 
guardian  in  his  own  name,61  and  in  others  certain  actions  only  may  be 
thus  instituted.62  But  if  the  guardian  die,  his  administrator  cannot 
maintain  the  action  in  his  own  name,  it  must  be  in  the  name  of  the 
ward  by  his  second  guardian.63 

As  to  whether  the  guardian  is  the  trustee  of  an  express  trust  within 
the  meaning  of  the  codes  authorizing  such  a  trustee  to  sue  in  his  own 
name  the  courts  are  not  agreed,  some  holding  that  he  is,64  others  that 


the  realty  of  tie  ward.  Mass. — Rich- 
mond *.  Adams  National  Bank,  152 
Mass.  359,  364,  25  N.  E.  731.  Ohio. 
Wageman  v.  Brown,  1  West.  L.  J.  454, 

1  Ohio  Dec.  (Reprint)  69. 

An  action  for  partition  may  be  main-, 
tained  by  the  committee  in  his  own 
name.  Koepke  v.  Bradley,  3  App.  Div. 
391,  38  N.  Y.  Supp.  707. 

In  New  York  prior  to  the  enactment 
of  the  code  a  committee  could  sue  only 
in  actions  relating  to  personal  proper- 
ty. Petrie  v.  Shoemaker,  24  Wend.  85; 
Burnet  v.  Bookstaver,  10  Hun  481;  Gor- 
ham  v.  Gorham,  3  Barb.  Ch.  24.  But 
this  restriction  was  removed  by  the 
code.  Koepke  v.  Bradley,  3  App.  Div. 
391,  38  N.  Y.  Supp.  707.  See  also 
Wright  <v.  Hayden,  31  Misc.  116,  63 
N.  Y.  Supp.  796;  Schlieder  v.  Wells, 
114  App.  Div.  417,  99  N.  Y.  Supp.  1000. 

61.  Ala,— West  v.  West,  90  Ala.  458, 
7  So.  830;  Bradley  v.  Graves,  46  Ala. 
277;  Longmire  v.  Pilkington,  37  Ala. 
296;   Hutton  v.  Williams,   35  Ala.   503, 

76  Am.  Dee.  297;  Tate  v.  Gilbert,  5 
Stew.  &  P.  114.  Conn. — Cole  v.  Jerman, 

77  Conn.  374,  59  Atl.  425.  Fla San- 
derson's Admr.  v.  Sanderson,  17  Fla. 
820.  Ga. — Social  Benevolent  Soc.  v. 
Holmes,  127  Ga.  586,  592,  56  S.  E.  775. 
111. — Muller  v.  Benner,  69  111.  108.  See 
Baker  v.  Ormsby,  5  111.  325.  But  see 
contra,  Swift  v.  Yanaway,  153  111.  197, 
206,  38  N.  E.  589;  Muller  v.  Benner,  69 
111.  108;  Bowles  v.  McAllen,  16  111.  30 
(action  for  partition) ;  Hoare  v.  Harris, 
11  111.  24  (where  action  relates  to  real 
estate).     Ind. — Harshman    v.    McBride, 

2  Ind.  App.  382,  28  N.  E.  564.  Ky. 
Mahan  v.  Steele,  109  Ky.  31,  40,  58 
S.  W.  446.  La. — Hagan  v.  Grimshaw, 
15  La.  Ann.  394;  Succession  of  Aguil- 
lard,  13  La.  Ann.  97.  Mich. — Norton 
v.  Ohms,  67  Mich.  612,  35  N.  W.  175, 
to  recover  personalty.  Neb. — Bennett 
v.  Bennett,  65  Neb.  432,  91  N.  W.  409, 
96  N.  W.  994.    Tex.— Sandoval  <o.  Ros- 
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ser    (Tex.   Civ.   App.),   26  S.   W.  930; 
Roberts  v.  Sacra,  38  Tex.  580. 

Under  statute  authorizing  the  heirs 
of  a  person  to  sue  to  recover  damages 
for  his  wrongful  death  by  another's 
negligence,  a  guardian  of  minor  chil- 
dren may  bring  such  suit  for  them 
either  in  his  own  name  or  in  theirs. 
Houston  &  T.  C.  R.  W.  Co.  v.  Bradley, 
45  Tex.  171. 

Under  statutes  authorizing  the  guard- 
ian to  demand,  sue  for  and  receive  all 
debts  of  the  ward  he  has  authority  to 
sue  in  his  own  name  to  collect  moneys 
due  upon  bonds  and  mortgages.  Wil- 
son v.  Galey,  103  Ind.  257,  2  N.  E.  736; 
Norton  v.  Ohrns,  67  Mich.  612,  35  N.  W. 
175.  Contra,  Hutchins  v.  Dresser,  26 
Me.  76. 

An  action  for  a  debt  due  the  ward 
may  be  recovered  by  the  guardian  in 
his  own  name.  Hauenstein  v.  Kull,  59 
How.  Pr.  (N.  Y.)  24;  Thomas  v.  Ben. 
nett,  56  Barb.  (N.  Y.)  197. 

Action  by  Committee. — In  New  York 
a  statute  authorizing  a  committee  to 
maintain  in  his  own  name  any  action 
or  special  proceeding  which  the  ward 
might  have  maintained,  is  held  to  ap- 
ply to  actions  involving  real  as  well 
as  those  involvng  personal  estate 
and  to  authorize  the  committee  to 
maintain  an  action  for  partition  of 
realty,  without  joining  the  lunatic  as  a 
party.  Koepke  v.  Bradley,  3  App.  Div. 
391,  38  N.  Y.  Supp.  707. 

62.  Partition. — By  statute  in  Indi- 
ana the  guardian  of  a  ward  may  main- 
tain an  action  for  partition  in  his 
own  name.  Pulse  v.  Osborn  (Ind.),  60 
N.  E.  374;  Bowen  v.  Swander,  121  Ind.  ' 
164,  22  N.  E.  725;  Miller  v.  Smith,  98 
Ind.  226. 

63.  Davis  v.  Pox,  69  N.  C.  435. 

64.  Ark. — Turner  v.  Alexander,  41 
Ark.  254.  N.  Y. — Thomas  v.  Bennett, 
56  Barb.  197;  Bayer  v.  Phillips,  17  Abb. 
N.  C.  425.  N.  C. — Mebane  1>.  Mebane, 
66  N.  ,C.  334;  Rankin  v.  Allison,  64  N,' 
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he  is  not.65  The  guardian  may  always  sue  in  his  own  name  where  the 
legal  right  of  action  is  vested  in  him.66  Thus  the  guardian  may  sue 
upon  notes  or  bonds  made  payable  to  him  as  guardian,67  or  assigned 
to  him  as  such.68  So  also  his  right  to  possession  of  the  ward's  property 
enables  him  to  maintain  actions  respecting  such  possession,60  but  not 
where  the  question  of  the  ward's  title  is  involved  for  here  under  the 
general  rule  as  stated  above  the  guardian  should  proceed  in  the  name 


C.  673.    S.  C. — Barnwell  v.  Marion,  54 
S.  C.  223,  32  S.  E.  313. 

65.  Cal. — See  O'Shea  v.  Wilkinson, 
95  Oal.  454,  30  Pac.  588.  Ind Camp- 
bell v.  Fichter,  168  Ind.  645,  81  N.  E. 
661.  Minn. — Ferine  *.  Grand  Lodge  A. 
0.  U.  W.,  48  Minn.  82,  50  N.  W.  1022. 

Prof.  Pomeroy  in  diseussing  this  pro- 
vision says:  "A  guardian  or  com- 
mittee, although  possessing  a  power  to 
be  exercised  for  the  benefit  of  another, 
is  not  a  trustee;  and  the  term,  when 
applied  to  him,  could  be  used  only  in 
a  popular  and  not  a  legal  sense.  Such 
a  guardian  or  committee,  would  not 
therefore,  by  virtue  merely  of  the  per- 
mission granted  in  the  provision  of  the 
statute  under  examination,  be  entitled 
to  sue  in  his  own  name  as  a  trustee  of 
an  express  trust."  Campbell  v.  Fich- 
ter, 168  Ind.  645,  81  N.  E.  661. 

66.  Somes  v.  Skinner,  16  Mass.  348; 
Prentiss  v.  Weatherly,  68  Hun  114,  22 
N.  Y.  Supp.  680. 

Where  a  plaintiff  styles  himself 
guardian  of  A.  B.,  and  declares  on  a 
note  payable  to  him,  in  that  character, 
but  the  suit  is  not  brought  for  the  use 
of  the  ward,  the  action  is  his  individ- 
ual suit,  and  the  superadded  words, 
"guardian  of  A.  B., "  will  be  regarded 
as  mere  deseriptio  personae;  and  on  the 
death  "f  the  plaintiff  the  suit  shoui-i 
be  revived  in  the  name  of  his  per- 
sonal representatives.  Bradley  v. 
Graves,  46  Ala.  277,  280.  See  also 
Bingham  v.  Calvert,  13  Ark.  399. 

An  action  upon  an  express  contract 
made  by  the  guardian  for  the  benefit 
of  the  ward  may  be  brought  by  the 
guardian  personally.  McKinney  v. 
Jones,  55  Wis.  39,  11  N.  W.  606,  12  N. 
W.  381.  To  the  same  effect,  Ewing 
&  Conner  v.  Gist,  2  B.  Mon.  (Ky.)  465; 
Pardee  v.  Van  Auken,  3  Barb.  (N.  Y.) 
534,  holding  that  a  special  guardian 
to  whom  a  mortgage  is  given  for  the 
benefit  of  the  ward  is  the  proper  per- 
son to  file  a  bill  to  redeem  a  first  mort- 
gage upon  the  same  premises. 

But    a    promise    to    the   guardian    of 


the  minor  children  of  A.  B.  is  a  prom- 
ise to  the  minors  and  should  be  sued 
in  their  name.  Carskadden  v.  M'Ghee, 
7  Watts  &  S.  (Pa.)  140. 

An  action  for  rent  upon  a  lease  made 
by  the  guardian  is  properly  brought  in 
the  guardian's  name  even  after'  the 
ward  has  attained  his  majority.  Pond 
v.   Curtiss,  7  Wend.    (N.  Y.)   45. 

67.  Ala. — Bradley  v.  Graves,  46  Ala. 
277;  Godbold  v.  Meggison,  16  Ala.  140; 
Cox  v.  Williamson,  11  Ala.  343.  Ark. 
Bingham  v.  Calvert,  13  Ark.  399.  Cal. 
Sainsevain  v.  Luce,  35  Pac.  1033.  111. 
Baker  v.  Ormsby,  5  111.  325;  Swift  v. 
Yanaway,  153  111.  197,  38  N.  E.  589; 
Minn. — McLean  v.  Dean,  66  Minn.  369, 
69  N.  W.  140.  N.  C— Mebane  V,  Me- 
bane,  66  N.  C.  334.  Va.— Jolliffe  v. 
Higgins,  6  Munf.  3. 

Although  a  note  sued  upon  was  pay- 
able to  C  "guardian  of  M"  the  action 
may  properly  be  brought  in  C's  name 
as  the  court  will  treat  "guardian  of  M" 
as  words  of  personal  description.  Bing- 
ham v.  "Calvert,   13   Ark.   399. 

Even  After  the  Ward's  Majority. 
Zachary  v.   Gregory,   32  Tex.  452. 

The  survivor  of  two  joint  guardians 
may  sue  on  a  note  payable  to  such 
guardians  as  such  and  on  his  death 
pendente  lite  the  suit  is  properly  re- 
vived in  the  name  of  his  personal  rep- 
resentative as  executor  or  trustee  of 
an  express  trust.  Biggs  v.  Williams, 
66  N.  C.  427. 

68.  Catron  ■».  La  Payette  County, 
106  Mo.   659,  17  S.  W.  577. 

69.  Ala.— Puqua  v.  Hunt,  1  Ala.  197, 
34  Am.  Dec.  771;  Sutherland  v.  Goff,  5 
Port.  508;  MeLeod  v.  Mason,  5  Port. 
223.  D.  O. — Baltimore,  etc.  R.  Co.  v. 
Taylor,  6  App.  Cas.  259.  Ga.— Field  & 
Adams  r.  Lucas,  21  Ga.  447,  450,  68 
Am.  Dec.  465.  Ind. — Campbell  v.  Fich- 
ter, 168  Ind.  645,  81  N.  E.  661;  Kinsley 
v.  Kinsley,  150  Ind.  67,  49  N.  E.  819; 
Boruff  v.  Stipp,  126  Ind.  32,  25  1ST.  E. 
865.  Ky. — Anderson  v.  Watson,  3 
Mete.  509;  Ewing  &  Conner  v.  Gist,  2 
B.  Mon.  465.  Md. — Smith  v.  William- 
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of  the  ward  in  the  absence  of  any  statute  empowering  the  guardian 
to  sue  in  his  own  name.70 


son,  1  Har.  &  J.  147.  Mass — Warfield 
v.  Eisk,  136  Mass.  219;  Chandler  v. 
Simmons,  97  Mass.  508,  93  Am.  Dec. 
117.  Mo. — Mayer  v.  Columbia  Sav. 
Bank,  86  Mo.  App.  108.  N.  H.— New- 
ton v.  Nutt,  58  N.  H.  599.  N.  Y. 
Wright  v.  Hayden,  31  Misc.  116,  63  N. 
Y.  Supp.  796;  Thomas  ■;;.  Bennett,  56 
Barb.  197. 

A  guardian  has  not  a  bare  authority 
only  but  also  an  interest.  At  common 
law,  the  guardian  could  recover  dam- 
ages for  his  ward  in  trespass;  and  by 
West.  2,  eh.  35  has  a  writ  of  ravishment 
o£  the  ward,  and  may  recover  the 
body.  See  Eernsler  v.  Moyer,  3  Watts 
&  S.  (Pa.)  416. 

An  action  for  the  seduction  of  the 
ward  may  be  maintained  by  the  guard- 
ian. HI.— Ball  v.  Bruce,  21  111.  161. 
N.  Y.— Certwell  V.  Hoyt,  6  Hun  575; 
Braey  v.  Kibbe,  31  Barb.  273;  Ingersoll 
v.  Jones,  5  Barb.  661.  Pa. — Eernsler 
p.  Moyer,  3  Watts  &  S.  416. 

The  guardian  may  sue  in  his  own 
name  to  recover  possession  of  the 
ward's  property  together  with  the  rents 
and  profits  of  the  same.  Cole  v.  Jer- 
man,  77  Conn.  374,  59  Atl.  425;  Car- 
skadden  v.  M'Ghee,  7  Watts  &  S.  (Pa.) 
140.  See  also  Beecher  v.  Cruse,  19 
Wend.  (N.  Y.)  306.  But  see  Bradley 
v.  Amidon,  10  Paige  Ch.  (N.  Y.)  235; 
Sillings  v.  Bumgardner,  9  Gratt.  (Va.) 
273;  Lemon  v.  Hansbarger,  6  Gratt. 
(Va.)  301. 

For  Property  Fraudulently  Obtained 
From,  the  Infant  Prior  to  the  Guard- 
ian's Appointment. — Somes  v.  Skinner, 
16   Mass.  348. 

For  Funds  Converted  by  a  Former 
Guardian. — Harshman  v.  McBride,  2 
Ind.  App.  382,  28  N.  E.  564. 

For  trespass  to  ward's  property. 
Byrne  v.  Van  Hoesen,  5  Johns.  (N.  Y.) 
66;  Hughes'  Minors'  Appeal,  53  Pa. 
500. 

An  action  for  the  diminution  of  the 
rental  value  of  realty  is  an  injury  to 
the  possession  and  can  be  maintained 
by  the  guardian.  Baltimore,  etc.  B.  Co. 
V.  Taylor,  6  App.  Cas.  (D.  C.)   259. 

Petition  for  Distribution. — It  being 
the  guardian's  duty  to  obtain  possession 
of  the  estate  of  the  infant,  he  may 
file  a  petition  in  his  own  name  in  the 
probate   court  for  distribution.     Keith 
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v.  Jolly,  26  Miss.  131;  Gammage  v. 
Noble,  24  Miss.  150.  But  see  Thomas  v. 
Bennett,  56  Barb.   (N.  Y.)   197. 

A  suit  for  the  distributive  share  of 
the  ward  may  be  instituted  by  the 
guardian.  Matter  of  Moody,  2  Dem. 
(N.  Y.)  624. 

A  proceeding  for  the  construction  of 
a  will  cannot  be  instituted  in  the  guard- 
ian's  name,  he  having  no  interest  in 
the  matter.  Wead  v.  Cantwell,  36  Hun 
(N.  Y.)   528. 

An  action  for  the  diminution  of  the 
rental  value  of  real  estate  cannot  be 
brought  by  the  guardian  in  his  own 
name.  Baltimore  &  P.  B.  Co.  v.  Tay- 
lor, 6  App.  Cas.  (D.  C.)  259. 

A  guardian  not  in  possession  of  the 
ward's  property  cannot  maintain  an 
action  for  trespass  thereon  (Granby  v. 
Amherst,  7  Mass.  1),  nor  for  damages 
for  waste  by  the  tenant  (Wilson  v. 
Galey,  103  Ind.  257,  2  N.  E.  736), 
nor  for  unlawful  detainer  of  the  prop- 
erty. Anderson  v.  Watson,  3  Mete. 
(Ky.)  509;  Vincent  v.  Starks,  45  Wis. 
458;  King  v.  Cutts,  24  Wis.  625. 

Where  a  guardian  brings  an  action 
of  trover,  alleging  that  his  ward  was 
possessed  of  the  property  and  lost  the 
same,  the  fair  inference  is  that  the 
guardian  never  had  the  possession 
either  actually  or  by  construction  but 
that  the  cause  of  action  accrued  be- 
fore his  appointment,  and  hence  the 
declaration  should  be  at  the  suit  of  the 
ward  by  his  guardian  instead  of  mak- 
ing the  latter  the  real  plaintiff.  Dear- 
man  v.  Dearman,  5  Ala.  202. 

And  in  Sillings  v.  Bumgardner,  9  ' 
Gratt.  (Va.)  273,  it  was  held  that  a 
guardian  who  has  never  had  possession 
of  his  ward's  property  "is  not  author- 
ized to  file  a  bill  in  his  own  name  to 
obtain  the  possession  of  his  ward's 
property  but  must  file  it  in  the  name 
of  the  ward  as  his  next  friend." 

70.  Ark. — Gentry  v.  Owen,  14  Ark. 
396,  60  Am.  Dec.  549.  D.  O.— Balti- 
more, etc.  B.  Co.  v.  Taylor,  6  App.  Cas. 
259.  Ga. — Shorter  v.  Hargroves,  11  Ga. 
658,  667.  HI.— Duck  Island  Club  t>. 
Bexstead,  174  111.  435,  438,  51  N.  E. 
831.  Mass. — Bichmond  v.  Adams  Na- 
tional Bank,  152  Mass.  359,  364,  25  N. 
E.  731;  Jennings  v.  Collins,  99  Mass. 
29,  96  Am.  Dec.  687;  Hicks  v.  Chap- 


GUARDIAN  AND  WARD 


863 


Ejectment.  —  Where  ejectment  is  merely  a  possessory  action  the 
guardian  may  maintain  it  in  his  own  name.71  But  where  it  determines 
the  title  it  should  be  brought  in  the  name  of  the  ward.72 

4.  Against  Whom  Action  Brought.  —  Actions  upon  debts  of  the 
ward,73  and  actions  involving  the  ward's  title  to  property74  should  be 
brought  against  the  ward  and  not  against  the  guardian.  But  actions 
on  obligations  incurred  by  the  guardian  in  the  course  of  his  trust 
should  be  against  him  and  not  his  ward,75  and  upon  his  death  pending 


man,  10  Allen  463.  Mo. — Webb  v.  Hay- 
den,  166  Mo.  39,  65  S.  W.  760.  N.  C. 
Winborn  v.  Gorrell,  38  N.  C.  117,  40 
Am.  Dec.  456.  R.  L— Mitchell  v.  Peo- 
ple's Savings  Bank,  20  E.  I.  500,  40 
Atl.  502.  S.  C. — Cathcart  v.  Sugen- 
heimer,  18  S.  O.  123;  M'Creight  V. 
Aiken,  3  Hill  337.  Can. — Kinsey  v. 
Newcombe,  17  U.  C.  C.  P.  99. 

An  action  in  behalf  of  a  person  of 
full  age,  brought  in  her  name  by  the 
guardian  of  her  person  and  estate  is  in 
proper  form.  Williams  v.  Smith,  28  E. 
I.  125,  66  Atl.   63. 

A  petition  in  which  a  party  describes 
himself  as  guardian  of  A,  B  &  C,  will 
not  be  taken  as  filed  for  the  ward. 
Bowles  v.  McAllen,  16  111.  30. 

71.  N.  Y. — Caggar  v.  Lansing,  64 
N.  T.  417;  Holmes  v.  Seely,  17 
Wend.  75;  Andrews  v.  Townshend,  6 
Jones  &  S.  522,  1  N.  Y.  Supp.  421.  Pa. 
Carskadden  v.  M'Ghee,  7  Watts  & 
S.  140.  Va.— Truss  *.  Old,  6  Eand.  556, 
18  Am.  Dec.  748. 

In  Brooks  v.  Brooks,  25  N.  C.  389, 
it  was  held  that  by  virtue  of  statute 
the  guardian  of  an  infant  may  bring 
ejectment  in  his  own  name  but  the 
guardian  of  a  lunatic  has  no  such  au- 
thority. 

72.  HI.— Duck  Island  Club  v.  Bex- 
stead,  174  111.  435,  51  N.  E.  831;  Muel- 
ler v.  Benner,  69  111.  108.  Mass. — Ben- 
son v.  Swift,  2  Mass.  50.  Mich. — Kin- 
ney v.  Harrett,  46  Mich.  87,  8  N.  W. 
708. 

73.  Bollins  v.  Marsh,  128  Mass.  116, 
118;  Thacher  v.  Dinsmore,  5  Mass.  299, 
4  Am.  Dec.  61 ;  Brown  v.  Chase,  4  Mass. 
435;  Municipal  Court  <v.  Le  Valley,  25 
B.  I.  236,  55  Atl.  640;  Willard  v.  Fair- 
banks, 8  E.  I.  1;  Arnold  v.  Angell,  1 
E.  I.  289. 

The  guardian  cannot  be  sued  for 
the  debt  of  his  ward,  though  assets 
may  be  in  his  hands.  Sanford  v.  Phil- 
lips, 68  Me.  431;  Eaymond  v.  Sawyer, 
37  Me.   406. 

Actions  for  necessaries  furnished  the 


ward  should  be  brought  against  him 
and  not  the  guardian.  Creswell  v.  Mat- 
thews, 52  Ark.  87,  12  S.  W.  158. 

74.  Judson  v.  Walker,  155  Mo.  166, 
55  S.  W.  1083.  Compare  supra,  X, 
A,  3. 

Actions  relating  to  the  ward's  per- 
sonalty may  be  brought  against  both 
guardian  and  ward.  Owens  v.  Mitchell, 
38  Tex.  589.  See  Smoot  v.  Eichards,  8 
Tex.  Civ.  App.  146,  27  S.  W.  967. 

75.  Cal. — Hunt  v.  Maldonado,  89  Cal. 
636,  27  Pac.  56.  See  also  McKee  v. 
Hunt,  142  Cal.  526,  77  Pac.  1103.  Ga. 
Lewis  v.  Allen,  68  Ga.  398.  Ind. — Clark 
v.  Casler,  1  Ind.  243.  Mass. — Eollins 
v.  Marsh,  128  Mass.  116;  Thacher  v. 
Dinsmore,  5  Mass.  299,  4  Am.  Dec.  61. 
Wis. — McKinney  v.  Jones,  55  Wis.  39, 
11  N.  W.  606,  12  N.  W.  381. 

See:  Ind. — Bay  v.  McGinnis'  Guard- 
ian, 81  Ind.  451.  Ky. — Lindsey  v.  Stev- 
ens, 5  Dana  105.  Mich. — Lothrop  v. 
Duffield,  134  Mich.  485,  96  N.  W.  577. 
N.  Y. — Murphy  v.  Holmes,  87  App.  Div. 
366,  84  N.  Y.  Supp.  806.  'Jex.— Young 
v.  Smith,  22  Tex.  345. 

Where  suit  was  brought  by  direction 
of  the  guardian  of  an  infant  to  pro- 
tect the  infant's  title  to  his  estate,  the 
counsel  could  not  recover  for  services 
and  expenditures  in  such  suit  against 
the  infant,  but  that  suit  must  be 
against  the  guardian.  Phelps  v.  Wor- 
cester, 11  N.  H.  51. 

But  in  McCoy  v.  Lane,  66  Neb.  847, 
92  N.  W.  1010,  it  was  held  that  where 
a  contract  runs  in  the  name  of  the 
guardian  personally,  and  in  her  rep- 
resentative capacity,  and  also  provides 
that  the  plaintiffs  were  to  be  paid  out 
of  the  estate  of  the  wards,  the  idea  of 
a  personal  liability  is  precluded,  and 
in  an  action  to  enforce  it  against  the 
ward's  estate  the  guardian  is  not  a 
necessary  party. 

Actions  for  Taxes. — The  ward  is  not 
a  proper  party  defendant,  in  an  action 
for  taxes  upon  his  property.     Vogel  v. 
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suit,  his  executor  or  administrator  should  be  substituted  in  his  stead.78 
5.  Proper  and  Necessary  Parties.  —  The  ward  is  a  necessary  party 
in  all  actions  involving  his  title,77  and  a  suit  to  enforce  an  implied  trust 
in  his  favor.78  But  he  is  not  a  necessary  party  to  an  action  upon  a 
bond79  or  chose  in  action80  payable  to  or  assigned  to81  the  guardian  as 
such,  or  in  actions  for  possession  of  his  property,82  or  in  actions  to  re- 
cover from  the  guardian  for  the  ward's  support,83  or  for  money  ad- 
vanced to  the  guardian  for  the  ward's  use,84  or  in  any  action  on  a 
claim  due  from  the  guardian  as  such.85 

And  where  the  guardian  is  empowered  by  statute  to  represent  the 
ward  in  all  legal  proceedings,  it  has  been  held  that  he  need  not  join 


Vogler,  78  Ind.  353.    See  generally  the 
title  "Taxation." 

76.  Lewis  v.  Allen,  68  Ga.  398. 

77.  Ala. — Arnett  v.  Birmingham  Coa' 
&  Iron  Co.,  173  Ala.  532,  55  So.  831. 
Cal. — O  'Shea  v.  Wilkinson,  95  Cal.  454, 
30  Pac.  588.  HI. — Crocker  v.  Smith,  10 
111.  App.  376,  379.  Ky.— Campbell  v 
Williams,  3  Mon.  122,  125.  N.  J. 
Cooper  v.  Wallace,  55  N>  J.  Eq.  192, 
36  Atl.  575,  578.  Ohio.— Este  v.  Strong, 
2  Ohio  401,  406. 

See  also  supra,  X,  A,  3  and  4. 

A  decree  in  equity  against  a  guard- 
ian, touching  the  real  estate  of  his 
ward,  does  not  affect  the  ward  unless 
he  is  made  a  party  to  the  original  suit, 
Este  v.   Strong,   2   Ohio  401,  406. 

In  an  action  by  the  administrator  of 
a  deceased  ward  against  the  administra- 
tor of  a  deceased  guardian  for  moneys 
which  came  into  the  guardian's  hands 
as  proceeds  of  real  estate  belonging  to 
the  ward  sold  under  a  decree  of  court 
for  partition,  the  heirs  at  law  of  the 
deceased  ward  are  necessary  parties  to 
the  action  in  order  that  the  rights  of 
all  interested  may  be  adjudicated  in  the 
same  action.  Allison  v.  Eobinson,  78 
N.   C.   222. 

A  decree  or  judgment  obtained 
against  a  guardian,  as  such,  in  a  suit 
where  the  ward  was  not  a  party  is  not 
conclusive  upon  the  ward.  Este  v. 
Strong,  2  Ohio  401,  406. 

The  ward  is  a  necessary  party  to  a 
suit  to  foreclose  a  mortgage  made  to 
the  guardian  to  secure  money  due  the 
ward.  Robinson  v.  Collier,  11  B.  Mon. 
(Ky.)  332,  334.  But  V°  is  not  a 
necessary  party  to  Mr  f-  teclosure  of  a 
mortgage  brought  *~ _  '  •  »  assignee  of 
the  guardian  (Livingston  v.  Jones, 
Harr.  [Mich.]  165),  or  by  the  guardian 
as  assignee.  Bayer  v.  Phillips,  17  Abb. 
N.  C.   (N.  Y.)   425. 
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The  question  might  be  different  if 
the  mortgage  was  made  to  or  with  the 
infant  by  name  and  had  not  been 
judicially  or  otherwise  assigned  to  the 
guardian.  Bayer  v.  Phillips,  17  Abb. 
N.   C.    (N.   Y.)    425. 

78.  Crocker  v.  Smith,  10  HI.  App. 
376,  379;  Wakefield  v.  Marr,  65  Me. 
341. 

79.  Barnwell  v.  Marion,  54  S.  C.  223, 
32  S.  E.  313. 

80.  Ala. — Hightower  v.  Maull,  50 
Ala.  495;  Godbold  v.  Meggison,  16  Ala. 
140;  Cox  v.  Williamson,  11  Ala.  343. 
Ark. — Gentry  v.  Owen,  14  Ark.  396,  60 
Am.  Dec.  549;  Bingham  v.  Calvert,  13 
Ark.  399.  Mo. — Nickerson  r.  Gilliam, 
29  Mo.  456,  77  Am.  Dec.  583.  N.  C. 
Mebane  v.  Mebane,  66  N.  C.  334.  Va. 
Jolliffe  v.  Higgins,  6  Munf.  3. 

81.  Catron  v.  La  Payette  County, 
106  Mo.  659,  17  S.  W.  577. 

82.  Logan  r.  Robertson  (Tex.  Civ. 
App.),  83  S.  W.  395. 

83.  Lindsay  v.  Stevens,  5  Dana  (Ky.) 
104;  Young  v.  Smith,  22  Tex.  345,  348. 

A  guardian  agrees  to  pay  the  mother 
of  his  wards  a  sum  for  their  support, 
for  a  time;  her  demand  for  this,  is 
against  the  guardian  personally;  the 
wards  are  not  necessary  parties  to  her 
bill  to  have  it  allowed  to  her  as  a 
set-off  against  a  judgment  he  has 
against  her.  Lindsey  v.  Stevens,  5 
Dana  (Ky.)   104. 

84.  Sutton  v.  Gatewood,  6  Munf. 
(Va.)    398. 

85.  Bay  v.  McGinnis,  81  Ind.  451. 
But  where  it  is  necessary  to  resort 

to  an  equity  suit  to  charge  the  ward's 
estate  for  an  incumbrance  executed  by 
the  guardian,  it  is  proper  to  make  the 
ward  a  party.  Likewise  if  the  guard- 
ian's  contract  is  executory  and  it  is 
necessary  to  resort  to  chancery  for  its 
execution.     Este  v.  Strong,  2  Ohio  401. 
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the  ward.88  But  it  is  proper  to  join  the  ward  where  he  has  an  interest 
in  the  subject  of  the  action.87 

The  guardian  should  not  he  joined  in  an  action  against  the  ward 
affecting  only  the  ward's  property,88  or  based  upon  an  obligation  of 
the  ward  to  which  the  guardian  is  not  privy,80  unless  the  rights  of  the 
guardian  in  the  property  are  also  involved.00 

Joint  guardians  must  sue  and  be  sued  jointly  in  actions  relating  to 
their  trust,91  even  after  their  connection  as  guardians  is  dissolved,  as 
their  interest  remains  joint  as  to  any  remedies  they  may  be  entitled 
to.92 

The  general  guardian  of  several  infants  may  bring  an  action  in  behalf 
of  one  of  them  without  joining  the  others,93  and  such  a  guardian  who 
has  executed  but  one  bond  may  be  sued  in  separate  actions  by  each 
ward,9*  or,  where  the  statute  permits,  all  the  wards  may  join  in  one 
suit.95  But  where  a  guardian  of  several  wards  has  entered  into  separ- 
ate bonds  with  surety,  neither  can  the  wards  join  as  plaintiffs  nor  can 
the  guardian  and  his  sureties  upon  the  several  bonds  be  sued  jointly.96 

6.  Effect  of  Termination  of  Guardianship.  —  A  suit  being  prose- 
cuted by  a  guardian  does  not  abate  upon  his  death  but  is  continued  in 
the  name  of  his  successor,97  or  where  there  is  no  successor,  in  the  name 
of  a  guardian  ad  litem.™    And  the  same  is  true  where  the  guardian  is 


86.  Bennett  v.  Bennett,  65  Neb.  432, 
91  N.  W.  409,  96  N.  W.  994,  holding 
that  under  such  code  provision  the 
guardian  need  not  join  the  ward  in  a 
suit  to  cancel  a  prior  conveyance  of  the 
ward. 

87.  Turner  v.  Alexander,  41  Ark. 
254;  Wilson  v.  Vandyke,  2  Harr.  (Del.) 
29. 

An  action  upon  an  award  payable  by 
the  terms  of  the  order  to  his  special 
guardian,  may  be  brought  in  the  joint 
names  of  the  guardian  and  the  ward. 
Lent  v.  New  York  &  M.  B.  Co.,  55 
Hun  180,  7  N.  Y.  Supp.  729. 

88.  O'Shea  v.  Wilkinson,  95  Cal. 
454,  30  Pac.  588;  Crocker  v.  Smith,  10 
111.  App.  376.  But  see  Parker  v.  Lin- 
coln, 12  Mass.  16,  18,  holding  that  the 
guardian  and  ward  could  be  joined  in 
a  bill  to  redeem  a  mortgage  made  to 
the  ward. 

In  an  action  by  the  ward  for  the 
construction  of  a  will  it  is  improper 
to  join  the  guardian.  Wead  v.  Cant- 
well,  36  Hun   (N  Y.)    528. 

But  a  guardian  may  unite  with  the 
ward  in  a  bill  in  equity  against  a  for- 
mer guardian  for  an  accounting.  Tay- 
lor, etc.  v.  Taylor's  Exr.,  6  B.  Mon. 
(Ky.)  559,  563. 

89.  In  a  suit  upon  a  note  of  the  ward, 
given  before  the  appointment  of  the 
guardian,   it   is    improper   to    join    the 


guardian.     Coombs  v.  Janvier,  31  N.  J. 
L.  240;  Allen  v.  Hoppin,  9  B.  I.  258. 

Breach  of  Warranty  of  Title. — Coop- 
er v.  Wallace,  55  N.  J.  Eq.  192,  36 
Atl.  575,  578. 

90.  Conservative  Sav.  &  Loan  Assn. 
v.  Omaha,  73  Neb.  720,  103  N.  W.  286; 
Bloodgood  v.  Mickle,  15  Abb.  Pr.  N.  8. 
(N.  Y.)  103,  holding  the  guardian  a 
necessary  party  where  the  action  will 
affect  the  rights  of  the  guardian  in 
the  control  of  the  property. 

91.  Shearman  v.  Akins,  4  Pick. 
(Mass.)  283,  290;  Parker  v.  Lincoln,  12 
Mass.  16. 

92.  Shearman  v.  Akins,  4  Pick. 
(Mass.)  283. 

93.  Hauenstein  v.  Kull,  59  How.  Pr. 
(N.  Y.)   24. 

94.  Ind. — Cotton  v.  Eoberts,  64  Ind. 
573.  Ky. — Barnett  v.  Com.,  5  J.  J. 
Marsh.  286.  But  see  Sievers  v.  Havens, 
5  Ky.  L.  Bep.  857.  Md.— Walsh  v.  State, 
53  Md.  539. 

95.  Walsh  v.  State,  53  Md.  539. 
Compare  Campbell  v.  Scott,  3  Ind.  Ter. 
462,  58  S.  W.  719. 

96.  Norton  v.  Miller,  25  Ark.  108; 
Shearman  v.  Akins,  4  Pick.  (Mass.) 
283,   290. 

97.  Zellner  v.  Cleveland,  69  Ga.  631; 
Bull  v.  Dagenhard,  55  Miss.  602. 

98.  Beverleys  v.  Miller,  6  Munf. 
(Va.)   99. 
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removed  during  the  pendency  of  an  action  brought  by  him  as  such." 
Where  the  guardian  is  a  party  in  his  individual  and  not  in  his 
fiduciary  character,  the  proper  person  to  continue  the  action  is  the 
guardian's  legal  representative  and  not  his  successor.1  But  a  ward's 
attaining  majority  does  not  determine  the  right  of  the  guardian  fur- 
ther to  prosecute  a  suit  that  is  pending.2  And  although  in  such  cases 
the  ward  has  a  right  to  be  substituted  as  party  plaintiff  in  place  of  his 
guardian,3  the  defendant  cannot  compel  such  a  substitution.4  Nor  is 
it  proper  to  make  the  ward  who  has  attained  his  majority  a  party  plain- 
tiff with  the  guardian.6  Similar  rules  would  apply  to  suits  being  de- 
fended by  the  guardian  for  the  ward.6 

Although  the  termination  of  the  guardianship  deprives  the  former 
guardian  of  his  right  to  sue  on  behalf  of  the  ward  this  result  does  not 


"Where  the  suit  is  instituted  to  re- 
cover the  ward's  distributive  share  of 
an  estate  or  property,  the  title  to  which 
is  in  the  ward;  and  on  the  death  of  a 
guardian  pending  such  a  suit,  if  there 
be  no  successor,  a  court  of  chancery 
may  appoint  a  guardian  ad  litem." 
Zellner  v.  Cleveland,  69  Ga.  631. 

99.  Horning  v.  Poyer,  18  Ohio  C.  C. 
732. 

"Where  an  action  is  brought  by  a 
guardian  for  his  ward  and  during  the 
pendency  of  the  action  a  change  takes 
place  in  the  guardianship,  the  court 
may  order  the  name  of  the  new  guard- 
ian to  be  substituted  for  that  of  the 
original  plaintiff,  and  order  the  action 
to  proceed  in  that  form.  Horning  v 
Poyer,  18  Ohio  C.  C.  732. 

1.  Ala. — Bradley  v.  Graves,  46  Ala. 
277.  Ga. — Zellner  v.  Cleveland,  69  Ga. 
631.  N.  C— Biggs  v.  Williams,  66  N.  C. 
427. 

A  note  or  bond  given  to  one  as  guard, 
ian  is  correctly  sued  on  in  his  name, 
and  if  he  die  the  suit  should  continue 
in  the  name  of  his  administrator;  and 
the  legal  right  of  action  is  neither  in 
the  minor  nor  in  the  guardian  subse- 
quently appointed.  Godbold  v.  Meg- 
gison,   16   Ala.   140. 

2.  Gard  v.  Neff,  39  Ohio  St.  607. 
See  also  Trustees  Speers  Hospital  •». 
Makibben's  Guardian,  126  Ky.  17,  102 
S.  W.  820.  Compare  Huntsman  v.  Fish, 
36   Minn.   148,   30   1ST.   W.   455. 

The  Action  Does  Not  Abate. — Shat- 
tuck  v.  Wolf,  72  Kan.  366,  83  Pac.  1093. 
See  Martel  v.  Richard,  15  La.  Ann. 
598. 

3.  Sims  v.  Renwick,  25  Ga.  58. 

On  Motion.— Shattuck  v.  Wolf,  72 
Kan.  366,  83  Pac.  1093.  See  Sims  v. 
Renwick,  25  Ga.  58. 
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In  an  action  by  an  infant  by  his 
guardian,  the  infant  is  the  real  party 
plaintiff  and  upon  attaining  his  major- 
ity may  prosecute  the  suit  to  judgment 
in  his  own  name  without  any  amended 
pleadings.  Clements  v.  Ramsey,  9  Ky 
L.  Rep.  172,  4  S.  W.  311. 

No  new  citation  or  formal  change 
in  the  pleadings  are  necessary  to  enable 
the  ward  to  prosecute  the  suit  upon 
attaining  majority.  Clements  v.  Ram- 
sey, 9  Ky.  L.  Rep.  172,  4  S.  W.  311; 
Martel  v.  Richard,  15  La.  Ann.  598; 
Lazare  v.  Jacques,  15  La.  Ann.  599. 

A  suggestion  upon  the  record  of  the 
fact  that  the  ward  has  become  of  age 
is  all  that  is  necessary  in  such  cases. 
Smith  v.  Mingey,  72  App.  Div.  103,  76 
N.  Y.  Supp.  194;  Breese  v.  Metropolitan 
L.  Ins.  Co.,  37  App.  Div.  152,  55  N.  Y. 
Supp.  775.  See  Sims  v.  Renwick,  25 
Ga.   58. 

4.  Reed  v.  Lane,  96  Iowa  454,  65 
N.  W.  380. 

5.  At  the  time  of  the  trial  the  minor 
had  attained  his  majority  and  upon  his 
motion  he  was  joined  with  his  mother 
as  a  party  plaintiff.  It  was  held  that 
this  was  error,  that  it  would  have  been 
proper  to  substitute  him  as  the  sole 
plaintiff  in  her  place,  but  having  no 
joint  interest  in  the  cause  of  action 
they  could  not  be  united  as  plaintiffs. 
Ricord  v.  Central  Pac.  R.  Co.,  15  Nev. 
167. 

6.  Simpson  v.  Belvin,  37  Tex.  674; 
Logan  v.  Robertson  (Tex.  Civ.  App.), 
83  S.  W.  395. 

The  court's  jurisdiction  is  not  ousted 
by  the  ward's  attaining  majority  even 
though  the  ward  does  not  'make  himself 
a  party.  Simpson  v.  Belvin,  37  Tex. 
674. 

Proof  aliunde  that  a  minor  had  at- 
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follow  merely  from  the  ward's  attainment  of  majority.7  Where  an 
action  has  been  begun  by  the  ward  without  representation  by  his  guard- 
ian, his  arrival  at  majority  pending  the  action  corrects  the  irregularity.8 

7.  Pleadings.  —  a.  Generally.  —  In  actions  by  or  against  a  guard- 
ian or  ward,  the  facts  constituting  the  cause  of  action  should  be  al- 
leged9 in  accordance  with  the  general  rules  governing  declarations  and 
complaints.10 

In  an  action  by  the  guardian,  as  such,  or  by  an  infant  by  his  guard- 


tained  his  majority  and  was  dead  at 
the  date  of  the  judgment  in  a  pro- 
ceeding against  his  guardian  did  not 
affect  the  judgment  as  the  guardian 
was  under  control  of  the  probate  court 
until  his  discharge.  Logan  v.  Robert- 
son  (Tex.  Civ.  App.),  83  S.  W.  395. 

But  in  Whitney  v.  Whitman,  4  Mass. 
508,  it  was  held  that  by  the  death  of 
the  ward  the  authority  of  the  guardian 
to  defend  is  extinguished,  and  the  ac- 
tion may,  as  in  other  eases  of  per- 
sonal actions  where  the  cause  of  action 
survives,  be  defended<  by  the  executor 
or   administrator. 

7.  Where  the  ward  attained  the  age 
of  majority  before  the  commencement 
of  the  action  which  is  brought  by  the 
guardian,  that  fact  alone  is  not  suffi- 
cient to  abate  the  action,  and  in  the 
absence  of  a  showing  that  the  right  to 
represent  the  ward  has  terminated  it 
will  be  presumed  the  action  is  for  her 
interest.  Reed  v.  Lane,  96  Iowa  454,  65 
N.  W.  380. 

A  guardian  .may  bring  action  to  re- 
cover money  of  the  wards  even  though 
some  of  them  have  reached  majority. 
Huntsman  v.  Fish,  36  Minn.  148,  30 
N.  W.  455. 

8.  And  the  judgment  thereafter  ren- 
dered is  binding  both  upon  the  ward 
and  the  defendant.  Hicks-  v.  Beam,  112 
N.  C.  642,  646,  17  S.  E.  490,  34  Am.  St. 
Eep.  521. 

9.  Where  an  infant  takes  as  devisee 
it  is  not  necessary  to  charge  in  the  bill 
for  an  annuity  that  he  received  the 
rents  and  profits,  because  it  is  the  duty 
of  the  guardian  to  take  care  of  his 
estate.  Townshend  v.  Duncan,  2  Bland 
(Md.)  45. 

An  allegation  that  a  guardian  failed 
to  expend  any  part  of  the  funds  re- 
ceived by  him,  for  the  maintenance  of 
the  ward,  is  necessary  where  a  party 
seeks  to  recover  the  entire  sum  re- 
ceived by  the  guardian.  Patterson  v. 
Harper,  10  Ky.  L.  Eep.  446. 

A  complaint  alleging  that  the  guard- 


ian of  the  plaintiff  unlawfully  paid  de> 
fendants  money  of  the  ward,  that  the 
defendant  knew  that  it  was  the  ward's 
money,  and  that  the  guardian  died  with- 
out accounting,  is  not  demurrable  by 
its  failure  to  allege  that  the  trust  fund 
was  impaired  at  the  guardian's  death 
or  that  his  estate  or  his  personal  rep- 
resentatives have  not  accounted  since 
his  death.  Cohnfeld  v.  Walser,  42  Misc. 
128,  85  N.  T.  Supp.  998. 

Allegation  of  Reasonable  and  Proper 
Debt. — In  an  action  to  charge  the  es- 
tate of  the  ward  it  should  be  alleged 
that  the  debt  was  reasonable  and  proper 
for  the  ward,  through  his  guardian,  to 
contract.  Gwaltney  v.  Cannon,  31  Ind. 
227;  Young  v.  Smith,  22  Tex.  345,  348. 

If  the  claim  is  for  services  the  com- 
plaint should  aver  facts  indicating  the 
services  were  not  gratuitous  and  that 
claimant  took  steps  to  have  the  ward 
placed  under  guardianship  so  he  could 
be  cared  for  legally.  Stewart  v.  White, 
44  Ind.  App.  87,  88  N.  E.  716. 

Loss  of  the  ward's  service  must  be 
alleged  in  an  action  by  the  guardian  to 
recover  damages  for  taking  away  his 
ward.  Fields  v.  Law,  2  Root  (Conn.) 
320. 

A  disaffirmance  by  the  infant  of  an 
assignment  of  a  note  before  payment 
by  the  maker  to  the  assignee  need  not 
be  alleged  in  a  complaint  by  the  guard- 
ian upon  the  note.  Briggs  v.  McCabe, 
27  Ind.  327,  89  Am.  Dee.  503. 

Allegations  of  negligence  on  the  part 
of  the  representative  should  set  out  the 
particular  acts  complained  of.  Succes- 
sion of  Lalmont,  110  La.  117,  121,  34  So. 
298.    See  the  title  "Negligence." 

Demand  on  the  guardian  sufficiently 
appears,  in  an  action  on  a  foreign  judg- 
ment requiring  him  to  pay  a  certain 
sum  on  demand,  from  an  averment  that 
execution  was  issued  and  returned  un- 
satisfied. Vincent  v.  Starks,  45  Wis. 
458. 

10.  See  the  title  "Declaration  and 
Complaint." 
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ian,  the  declaration  or  complaint  should  show  that  the  ward  is  an  in- 
fant;11 and,  if  the  action  be  upon  a  contract,  should  allege  non-per- 
formance to  the  guardian.12 

b.  Representative  Capacity.  —  (I.)  Averment  of.  —  In  actions  by  the 
ward  through  his  guardian  or  by  the  guardian  as  such  the  authority  of 
the  guardian  by  virtue  of  his  due  appointment  must  be  alleged,13  but 
it  is  not  necessary  to  specify  the  particular  steps  constituting  the  ap- 
pointment,14 or  allege  when  or  by  what  court  the  guardian  was  ap- 
pointed,15 nor  need  the  pleadings  show  that  the  guardian  has  been  spe- 


11. Ind. — Maxedon  v.  State,  24  Ind. 
370.  Mo.— State  v.  Carroll,  63  Mo.  156, 
158.  N.  Y. — Grantman  v.  Thrall,  44 
Barb.  173;  Stanley  v.  Chappell,  8  Cow. 
235. 

12.  Ark. — Roberts  v.  Maddox,  5  Ark. 
189.  Cal. — See  Penrose  v.  Winter,  135 
Cal.  289,  67  Pac.  772.  S.  C— Brooks  v. 
Sullivan,  Rice  L.  41. 

The  infant's  declaration  is  not  suf- 
ficient for  a  breach  of  contract  for  non- 
payment which  simply  alleges  non-pay- 
ment to  the  infant;  as  an  infant  who 
has  a  guardian  regularly  appointed  can 
only  act  by  or  through  such  guardian 
and  therefore  it  is  necessary  to  aver 
non-performance  to  the  guardian.  Rob- 
erts v.  Maddox,  5  Ark.  189. 

The  reason  assigned  is  that  it  is  a 
traversable  fact  and  must  be  so  stated 
that  it  may  be  traversed.  Hulbert  V. 
Young,  13  How.  Pr.  (N.  Y.)  413;  Stan- 
ley v.  Chappell,  8  Cow.  (N.  Y.)  235. 

The  failure  of  the  guardian  to  allege 
in  his  complaint  a  strict  compliance 
with  the  terms  of  a  contract  as  to  de- 
manding payment  will  not  defeat  his 
right  of  recovery  but  will  be  liable  to 
prevent  him  from  recovering  the  costs 
of  suit  against  the  defendant.  Stumph 
v.  Goepper,  76  Ind.  323. 

13.  Cal.— Crawford  v.  Neal,  56  Cal. 
321.  Conn. — Hutchins  v.  Johnson,  12 
Conn.  376,  30  Am.  Dec.  622.  111.— Camp- 
bell v.  Millar,  84  111.  App.  208.  La. 
Stilley  v.  Stilley,  20  La.  Ann.  53,  65. 
Minn. — Patterson  v.  Melchior,  102  Minn. 
363,  113  N.  W.  902.  Mo.— State  v.  Car. 
roll,  63  Mo.  156,  158.  N.  Y.— Hulbert 
v.  Young,  13  How.  Pr.  413;  Grantman 
v.  Thrall,  44  Barb.  173;  Stanley  v.  Chap- 
pell, 8  Cow.  235;  Schlieder  v.  Dexter, 
114  App.  Div.  417,  99  N.  Y.  Supp.  1000; 
Wall  v.  Bulger,  46  Hun  346.  N.  D. 
Dalrymple  v.  Security  L.  &  T.  Co.,  9 
N.  D.  306,  83  N.  W.  245.  Pa.— Com. 
v.   Pray,    1   Phila.   58.     S.    C— Kid   v, 
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Mitchell,  1  Nott  &  McC.  334,  9  Am. 
Dec.   702. 

In  a  petition  in  which  the  plaintiff  is 
alleged  to  be  a  named  person,  a  minor, 
who  sues  by  another  named  person  as 
his  guardian,  such  an  allegation  is  suf- 
ficient to  establish  a  prima  facie  right 
to  institute  the  suit.  Western  &  A.  R. 
Co.  v.  Harris,  128  Ga.  394,  57  S.  E. 
722. 

An  averment  that  "the  defendant 
S.  is  a  person  of  unsound  mind,  and  the 
defendant  B.  is  the  duly  appointed, 
qualified  and  acting  guardian,"  suffi- 
ciently alleges  the  guardian's  appoint- 
ment. Wisdom  v.  Shanklin,  74  Mo. 
App.  428. 

In  Switzer  v.  Guardians  of  Holloway, 
2  Port.  (Ala.)  88;  Tate  v.  Gilbert,  5 
Stew.  &  P.  (Ala.)  114,  it  was  held  that 
the  plaintiff  should  also  make  profert 
of  the  letters  of  guardianship.  See  the 
title  "Oyer  and  Profert." 

It  is  only  necessary  for  the  guardian 
to  describe  himself  in  •  the  petition  as 
guardian  of  the  ward  for  whom  he  sues, 
and  the  appointment  will  be  presumed 
to  have  been  duly  and  regularly  made 
under  authority  of  law,  even  though  the 
petition  erroneously  refers  to  the  ap- 
pointment as  having  been  made  under 
certain  sections  of  the  statute,  as  the 
reference  to  the  statute  will  be  re- 
garded as  surplusage  and  wholly  im- 
material. Hindorff  v.  Woodmen,  150 
Iowa  185,  129  N.  W.  831. 

Stipulation  as  to  Appointment. — The 
parties  have  been  allowed  to  stipulate 
in  open  court  that  the  guardian  was 
duly  appointed.  Bennett  v.  Bennett,  65 
Neb.  432,  91  N.  W.  409,  96  N.  W.  994. 

14.  Patterson  v.  Melchior,  102  Minn. 
363,  113  N".  W.  902.  See  Hulbert  v. 
Young,  13  How.  Pr.  (N.  Y.)  413. 

15.  Western  &  A.  R.  Co.  v.  Harris, 
128  Ga.  394,  57  S.  E.  722.  Contra,  Stan- 
ley v.  Chappell,  8  Cow.  (N.  Y.)  235. 
See  also  Schlieder  v.  Dexter,  114  App. 
Div.  417,  99  N.  Y.  Supp.  1000. 
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eially  empowered  to  sue,  where  such  special  authority  is  unnecessary.10 
(II.)  Objections,  How  Raised.  —  An  objection,  in  an  action  by  an  in- 
fant, that  the  person  by  whom  he  sues  is  not  his  guardian  cannot  be 
raised  under  a  plea  in  bar  at  common  law.17  Where  the  declaration  or 
complaint  fails  to  show  the  authority  the  objection  should  be  by  de- 
murrer on  the  ground  of  the  plaintiff's  incapacity  to  sue.18  "Where  the 
authority  is  alleged  it  must  be  questioned  by  a  plea  in  abatement,19  or 
be  specially  pleaded  in  the  answer,20  depending  upon  the  local  prac- 
tice. If  the  objection  is  not  raised  in  an  appropriate  manner  it  is 
waived.21 

In  actions  where  the  guardian  is  plaintiff  in  his  representative  capac- 
ity the  same  rules  as  to  this  matter  would  seem  to  be  applicable  as  in 
cases  where  the  infant  sues  by  his  guardian.22 


16.  Wilson  v.  Vandyke,  2  Harr. 
(Del.)  29.  But  see  Kid  v.  Mitchell,  1 
Nott  &  McC.  (S.  0.)  334,  9  Am.  Dec. 
702. 

It  is  not  neeessary  for  the  guardian 
to  allege  that  the  court  which  ap- 
pointed him  has  given  leave  to  bring 
the  suit.  Bennett  c.  Bennett,  65  Neb. 
432,  91  N.  W.  409,  96  N.  W.  994. 

17.  Plath  v.  Braunsdorff,  40  Wis.  107, 
110. 

18.  Ala. — Switzer  v.  Guardians  of 
Holloway,  2  Port.  88;  Tate  v.  Gilbert, 
5  Stew.  &  P.  114.  Cal. — Crawford  v. 
Neal,  56  Cal.  321.  N.  Y. — Grantman  v. 
Thrall,  44  Barb.  173;  Hulbert  v.  Young, 
13  How.  Pr.  413;   Stanley  v.   Chappeli, 

8  Cow.  235.  N.  D. — Dalrymple  v.  Se- 
curity L.  &  T.  Co.,  9  N.  D.  306,  319, 
83  N.  W.  245.  S.  C— Kid  v.  Mitchell, 
1  Nott   &   McC.   334,   9  Am.   Dec.   702. 

A  general  demurrer  will  not  reach  the 
failure  to  allege  the  guardian's  author- 
ity. Objection  should  be  -  taken  by 
special  demurrer  directed  at  the  in- 
capacity to  sue.  Shook  v.  State,  53  Ind. 
403;  Dalrymple  v.  Security  L.  &  T.  Co., 

9  N.  D.  306,  83  N.  W.  245. 

19.  Ga. — Western  &  Atl.  E.  Co.  v. 
Harris,  128  Ga.  394,  57  S.  E.  722.  HI. 
Campbell  v.  Miller,  84  111.  App.  208, 
214.  N.  C— Hicks  v.  Beam,  112  N.  U. 
642,  17  S.  E.  490,  34  Am.  St.  Pep.  521. 
S.  O.— Kid  v.  Mitchell,  1  Nott  &  McC. 
334,  9  Am.  Dec.  702.  Wis.— Plath  v. 
Braunsdorff,   40   Wis.   107. 

20.  Shook  v.  State,  53  Ind.  403; 
Kaack  v.  Stanton,  51  Tex.  Civ.  App. 
495,  501,  112  S.  W.  702. 

21.  Ala. — Switzer  v.  Guardians  of 
Holloway,  2  Port.  88;  Tate  v.  Gilbert, 
5  Stew.  &  P.  114.  N.  C. — Hicks  V. 
Beam,  112  N.  C.  642,  17  S.  E.  490,  34 
Am.  St.  Eep.  521.    N.  D. — Dalrymple  p. 


Security  L.  &  T.  Co.,  9  N.  D.  306,  319, 
83  N.  W.  245.  S.  C— Kid  v.  Mitchell, 
1  Nott  &  McC.  334,  9  Am.  Dec.  702. 
Wis.— Plath  v.  Braunsdorff,  40  Wis.  107, 
110. 

See  Campbell  v.  Millar,  84  HI.  App. 
208,  214. 

An  exception  cannot  be  pleaded  after 
answer  filed  to  the  capacity  of  the  par- 
ent as  natural  tutor  or  tutrix  of  the 
minor  child  in  an  action  brought  in 
behalf  of  the  infant.  Campbell  v.  New 
Orleans  City  E.  Co.,  104  La.  183,  28 
So.  985;  Montfort  v.  Schmidt,  36  La. 
Ann.    750. 

Eight  To  Amend. — See  Hicks  v.  Beam, 
112  N.  C.  642,  17  S.  E.  490,  34  Am. 
St.   Eep.   521. 

22.  See  7  Standard  Proc.  72,  (note 
19),  79. 

Notice  With  General  Issue. — The 
question  of  the  plaintiff's  representa- 
tive character  and  his  authority  to  sue 
in  such  character  cannot  be  put  in 
issue  by  filing  with  the  general  issue 
a  notice  of  matters  specially  relied 
upon,  including  a  denial  of  the  guard- 
ian's alleged  authority.  It  must  be, 
pleaded  in  abatement.  Campbell  v.  Mil- 
lar, 84  111.  App.  208,  215. 

In  Hicks  v.  Beam,  112  N.  C.  642,  645, 
17  S.  E.  490,  34  Am.  St.  Eep.  521, 
Avery,  J.,  said:  "The  defendant  in  the 
case  under  consideration  might  have 
set  up  this  preliminary  defense  along 
with  the  general  denial,  either  by 
memoranda  in  the  nature  of  a  plea  or 
by  an  answer  in  the  Justice's  Court, 
or  after  appeal  in  the  Superior  Court 
by  leave,  and  under  the  rule  laid  down 
in  the  cases  which  we  have  cited  it 
was  his  right  to  demand  that  the  de- 
fense be  passed  upon  in  some  way  be- 
fore the  trial  on  the  merits." 
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Motion  To  Make  More  Specific.  —  The  averment  of  representative  char- 
acter and  capacity  may  be  made  more  specific  by  motion.23 

c.  Construction  of  Complaint  as  to  Party  Plaintiff.  —  The  capacity 
in  which  the  guardian  sues  may  sometimes  be  ascertained  from  the 
body  of  the  complaint  ;24  so  the  designation  in  the  title  is  not  necessarily 
controlling.25  And  the  same  is  true  concerning  the  question  as  to 
whether  the  action  is  one  by  the  guardian  or  by  the  ward.26 

d.  Joinder  of  Causes  of  Action.  —  A  cause  of  action  against  a  guard- 
ian in  his  individual  capacity  may  not  ordinarily  be  joined  with  one 
against  him  in  his  representative  capacity  ;27  nor  may  a  cause  of  action 
against  the  guardian  in  two  distinct  representative  capacities  be 
joined.28 

e.  Plea  and  Answer.  —  (I.)  Generally.  29  —  As  in  other  actions,  the 
matters  to  be  relied  on  in  defense  whether  in  actions  by  or  against  a 
guardian  should  be  made  to  appear  by  plea  or  answer.30    The  answer 


23.  Dalrymple  v.  Security  L.  &  T. 
Co.,  9  N.  D.  306,  319,  83  N.  W.  245. 

24.  Spear  v.  Ward,  20  Cal.  659. 
Where  the  plaintiff  describes  himself 

as  guardian,  alleges  his  appointment  as 
such,  and  by  the  allegations  of  the 
petition  and  nature  of  the  action  shows 
clearly  an  intent  to  sue  in  his  represen- 
tative capacity,  the  court  will  so  con- 
Btrue  his  pleading,  notwithstanding  his 
failure  to  say  expressly  that  he  sues 
as  guardian.  Bennett  <o.  Bennett,  65 
Neb.  432,  91  N.  W.  409,  96  N.  W.  994. 

A  petition  in  which  a  party  describes 
himself  a  guardian  of  A.  B.  will  not 
be  taken  as  filed  for  the  ward.  Swift 
v.  Yanaway,  153  111.  197,  38  N.  E.  589; 
Bowles  v.  MeAllen,  16  111.  30;  Hoare  v. 
Harris,  11  111.  24;  Dowd  v.  Wadsworth, 
13  N.  C.  130,  18  Am.  Dec.  567. 

In  Stanley  v.  Chappell,  8  Cow.  (N. 
T.)  235,  plaintiff  described  himself  as 
guardian  in  the  beginning  of  his  dec- 
laration. It  was  held  that  in  the  re- 
mainder of  his  pleading  he  could  refer 
to  himself  as  "the  said  plaintiff." 

25.  Carrollton  Land  &  Imp.  Co.  v. 
Eureka  Homestead  Society,  119  La.  692, 
44  So.  434;  McKinney  v.  Jones,  55  Wis. 
39,  44,  11  N.  W.  606,  12  N.  W.  381. 

Where  the  title  of  case  is  "Emily  L. 
Hill,  etc.,  agt.  Christian  L.  Thacter," 
the  omission  of  the  words  by  her  guard- 
ian ad  litem,  Daniel  Hill,  is  immaterial 
where  the  body  of  the  complaint  shows 
the  names  of  all  the  parties.  Hill  v. 
Thacter,  3  How.  Pr.  (N.  T.)  407. 

26.  Even  though  the  title  of  the 
summons  and  complaint  shows  the  ward 
as  the  plaintiff  suing  by  his  guardian, 
yet  if  the  body  of  the  complaint  shows 
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that  the  guardian  is  the  plaintiff,  the 
body  of  the  complaint  controls.  Mc- 
Kinney v.  Jones,  55  Wis.  39,  44,  11  N. 
W.  606,  12  N.  W.  381. 

27.  Wren  v.  Gayden,  1  How.  (Miss.) 
365;  Bodgers  v.  Ellison,  Meigs  (Tenn.) 
88.  See  generally  the  title  "Joinder 
of  Actions." 

28.  Bodgers  v.  Ellison,  Meigs  (Tenn.) 
88. 

Thus  a  cause  of  action  against  the 
guardian  as  such  cannot  be  united  with 
one  against  him  as  administrator.  Wren 
v.  Gayden,  1  How.   (Miss.)  365. 

Misjoinder — Two  Distinct  Represen- 
tative Capacities. — Where  the  same  in- 
dividual is  guardian  of  minor  wards 
(sisters)  whose  estates  were  separate 
and  whose  persons  and  estates  he  rep- 
resented by  distinct  and  separate 
authority,  a  petition  is  bad  which  de- 
clares against  the  guardian  in  his  rep- 
resentative capacities  for  the  payment 
of  the  support  and  education  of  both 
wards  because  there  is  a  joinder  of 
separate  causes  of  action.  Young  v. 
Smith,  22  Tex.  345. 

29.  See  generally  the  titles  "An- 
swers;" "Abatement,  Pleas  of;" 
"Bills  and  Answers;"  "Pleas." 

30.  Allegation  as  to  Time  of  Filing 
Claim  Against  Estate. — In  an  action 
under  a  statute  to  recover  a  claim 
against  the  guardian  it  is  sufficient  for 
the  guardian  to  allege  that  the  plaintiff 
did  not  exhibit  his  claim  within  the 
time  prescribed  by  such  statute.  Wil- 
lard  v.  Fairbanks,  8  B.  I.  1,  5. 

Estoppel    Against    Ward. — Montgom- 
ery v.  Bauer,  125  Cal.  227,  57  Pac.  894. 
Allegation    of    Ratification. — An  an- 
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filed  by  a  guardian  for  his  ward  must  allege  or  show  upon  its  face  that 
it  is  the  answer  of  the  ward,  or  at  least  filed  in  his  behalf  .S1 

(II.)  Admissions  in  Answer.32  —  The  general  rule  is  that  the  guardian 
of  an  infant  ward  can  make  no  admissions  in  his  answer  that  will  bind 
the  ward.33  Moreover,  if  the  infant  ward  is  a  defendant  and  his  guard- 
ian has  failed  to  file  some  pleading  essential  to  his  ward's  defense,  or 
has  filed  one  so  imperfect  as  not  to  be  sufficient,  it  is  the  duty  of  the 
court,  whenever  the  fact  is  disclosed,  to  see  that  the  proper  pleading  is 
filed.34 


swer  of  a  guardian  which  alleges  that 
services  of  the  ward  were  rendered  in 
pursuance  of  a  contract  between  the 
parties,  that  the  defendant  had  fully 
paid  for  them  in  accordance  with  the 
terms  of  such  contract,  and  that  the 
plaintiff  after  attaining  his  majority, 
and  with  full  knowledge  of  the  facts 
had  ratified  such  contract  contains  a 
sufficient  averment  of  ratification. 
Voiles  v.  Beard,  58  Ind.  510. 

Hea  in  abatement  of  another  action 
pending.     Lineoln  v.  Thrall,  34  Vt.  110. 

In  Action  by  Ward  for  Services. — An 
answer  to  a  ward's  complaint  in  an  ac- 
tion to  recover  for  services  rendered  by 
the  ward  during  the  time  covered  by 
the  guardianship  relation,  should  con- 
tain a  direct  averment  that  the  matter 
in  controversy  had  been  included  in  a 
settlement  previously  made  by  the 
guardian  of  his  trust  before  the  proper 
court.    Voiles  v.  Beard,  58  Ind.  510. 

Pleading  Ward's  Incapacity  To  Sue 
Alone. — See  supra,  X,  A,  7,  b,  (II.). 

31.  Mullen  v.  Dunn,  134  Cal.  247,  66 
Pac.  209. 

32.  Admissions  by  guardian  ad  litem, 
see  the  title  "Guardian  Ad  Litem." 

33.  111. — Greenman  v.  Harvey,  53  111. 
386,  389;  Quigley  v.  Boberts,  44  111. 
503.  La. — Neal  v.  Lapleine,  48  La.  Ann. 
424,  19  So.  261.  See  also  Aiken  v. 
Gatlin,  48  La.  Ann.  877,  19  So.  929, 
affidavit  making  ex  parte  waiver  of 
proof.  Md. — Benson  v.  Wright,  4  Md. 
Ch.  278;  Prutzman  v.  Pitesell,  3  Har.  & 
J.  77.  Mo.— Collins  v.  Trotter,  81  Mo. 
275,  280.  But  see  Wisdom  v.  Shanklin, 
74  Mo.  App.  428. 

The  infant  ward  is  incapable  of  mak- 
ing admissions  or  waiving  her  rights  in 
her  answer,  henee  there  cannot  be  a 
decree  pro  confesso  against  such  ward 
but  the  allegations  of  the  bill  or  peti- 
tion must  be  proved.  Wells  v.  Smith, 
44  Miss.  296,  303;  Ingersoll  v.  Inger- 
soll,  42  Miss.  155,  163. 

The  guardian  cannot  make  an  appear- 


ance, file  an  answer  alleging  that  he 
knows  of  no  defense  and  bind  the 
ward  thereby.  Greenman  v.  Harvey,  53 
111.  386,  389. 

Pleadings  in  Partition  Proceedings. 
But  guardians  of  infant  heirs  may, 
when  acting  in  good  faith,  admit  in 
their  pleadings  in  partition  proceedings 
that  certain  land  in  controversy  is  the 
community  property  of  the  parents  of 
their  wards,  although  the  admission  may 
be  prejudicial  to  formerly  asserted 
claims.  Kromer  v.  Friday,  10  Wash. 
621,  39  Pac.  229,  32  L.  B.  A.  671. 

Answer  of  Guardian  Equivalent  to 
Plea  of  Non  Est  Factum. — When  the 
guardian  of  an  insane  ward  files  an  an- 
swer admitting  the  execution  by  his 
ward  of  the  note  sued  on,  but  averring 
that  he  was  at  that  time  of  unsound 
mind,  such  answer  is  tantamount  to  a 
plea  of  non  est  factum,  for  though  it 
admits  the  manual  act  of  signing  the 
note  declared  on,  it  denies  the  consent- 
ing mind,  without  which  no  act  can 
possess  any  contractual  or  debt-creating 
force.  Collins  v.  Trotter,  81  Mo.  275, 
280. 

Presumption  on  Appeal  Where  An- 
swer Contains  Prejudicial  Admissions. 
Where  the  answer  of  the  guardian  ad- 
mits some  of  the  facts  stated  in  the 
plaintiff's  petition,  instead  of  denying 
them  all,  as  required  by  the  code,  and 
the  record  shows  that  the  case  was 
heard  "upon  the  petition,  answer,  and 
exhibits,"  and  that  the  court  found  all 
the  averments  of  the  petition  to  be 
true  it  will  be  presumed  that  the  court 
had  sufficient  evidence,  in  the  exhibits 
or  otherwise,  to  justify  the  finding. 
Rankin  v.  Kemp,  21  Ohio  St.  651. 

An  infant  cannot  be  prejudiced  by 
erroneous  admissions  of  his  guardian 
in  the  pleadings  where  the  error  may 
be  corrected  by  amendment.  Moore  v. 
Woodall.  40  Ark.   42,  48. 

34.  Lloyd  v.  Kirkwood,  112  HI.  329, 
339. 
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f .  Amended  and  Supplemental  Pleadings.  —  Infants  and  guardians 
are  permitted  to  correct  deficiencies  in  their  pleadings  by  way  of  amend- 
ment,35 or  a  supplemental  pleading,36  in  accordance  with  the  general 
rules  governing  such  matters.37 

8.  Set-Off  and  Counterclaim.  —  The  general  principles  and  rules 
as  to  set-off  and  counterclaim  are  applied  in  actions  by  or  against  a 
guardian  or  ward.38 

9.  Trial.  —  The  question  as  to  whether  an  amount  agreed  upon  as 
the  compensation  for  the  guardian  is  fair  and  reasonable  is  one  for  the 
jury.39  As  are  also  the  questions  as  to  whether  the  guardian  was  or 
was  not  reckless  and  injudicious  in  making  loans,40  and  whether  a  special 
contract  for  the  support  and  maintenance41  or  education42  of  the  ward, 


The  infant  ward  is  supposed  to  be 
incapable  of  guarding  his  own  inter- 
ests, and  it  is  the  duty  of  the  court, 
before  it  divests  him  of  his  estate,  to 
be  satisfied  that  he  has  had  a  full  op- 
portunity to  have  his  day  in  court,  by 
a  proper  and  suitable  guardian;  and  to 
see  notwithstanding  any  admission  of 
facts,  even  by  such  guardian,  that  his 
rights  are  not  sacrificed.  Cavender  v. 
Smith,  5  Iowa  157,  193. 

35.  G-a. — Bowman  v.  Long,  27  Ga. 
178.  Ky. — Walker  v.  Smyser's  Exr.,  80 
Ky.  620.  Mich. — Morford  v.  Dieffen- 
backer,  54  Mich.  593,  20  N.  W.  600; 
Kinney  v.  Harrett,  46  Mich.  87,  8  N.  W. 
708.  Minn. — See  Perine  v.  Grand  Lodge 
A.  O.  U.  W.,  48  Minn.  82,  88,  50  N.  W. 
1022.  N.  C. — See  Hicks  v.  Bean,  112 
N.  C.  642,  17  -S.  E.  490,  34  Am.  St. 
Rep.   521. 

See  also  supra,  X,  A,  7,  e. 

The  declaration  may  be  amended 
after  plea  so'  as  to  make  the  ward 
plaintiff.  Morford  v.  Dieffenbacker,  54 
Mich.  593,  20  N.  W.  600. 

Where  an  individual  describing  him- 
self as  the  guardian  of  certain  infants, 
erroneously  files  a  bill  in  his  own  name, 
the  original  deficiency  in  the  bill  may 
be  cured  by  an  amendment  making  the 
wards  the  parties  complainant  or  at  least 
showing  the  capacity  in  which  the 
guardian  sues.  Ala. — Longmire  v.  Pilk- 
ington,  37  Ala.  296;  Bowie  v.  Minter, 
2  Ala.  406.  Mass. — Mee  v.  Fay,  190 
Mass.  40,  76  N.  E.  229.  Minn.— Perine 
v.  Grand  Lodge  A.  O.  U.  W.,  48  Minn. 
82,  88,  50  N.  W.  1022. 

See  also  Woodram  v.  Cincinnati,  etc. 
B.  Co.,  18  Ky.  L.  Rep.  945,  38  S.  W. 
703.  ' 

When  a  person  suing  in  behalf  of  an 
insane  ward  has  erroneously  designated 
Mmself  "conservator,"  he  will'be  al- 
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lowed  to  amend  his  declaration  so  as 
to  show  that  he  sued  as  "guardian." 
Campbell  V.  Millar,  84  111.  App.  208, 
213. 

36.  Bowie  v.  Minter,  2  Ala.  406, 
411. 

37.  See  the  titles  "Amendments  and 
Jeofails; "    "  Supplemental   Pleading. ' ' 

38.  See  generally  the  title  "Set-Off, 
Counterclaim   and   Recoupment." 

Where  it  is  necessary  to  effect  a 
clear  equity,  chancery  will  allow  a  bal- 
ance due  the  ward  from  an  insolvent 
guardian  to  be  set  off  against  a  subse- 
quent decree  against  the  ward  rendered 
in  an  action  on  the  guardian's  bond. 
Rose's  Exr.  v.  Birkholm  (N.  J.),  9  Atl. 
746. 

In  an  action  against  him  for  board  of 
his  wards,  the  guardian  may  ,set  off  the 
value  of  services  rendered  plaintiff  by 
the  wards.  Lewis  v.  Edwards  44  Ind. 
333. 

The  ward  who  is  sued  by  the  guard- 
ian on  a  note  may  set  off  the  value  of 
personalty  received  by  the  guardian 
but  not  accounted  for.  Powell  v.  Pow- 
ell, 52  Mich.  432,  18  N.  W.  203. 

A  debt  due  the  guardian  individually 
cannot  be  set  off  against  a  demand  due 
by  him  as  guardian.  Gansner  v.  Franks, 
75  Mo.  64. 

In  an  action  by  the  representative 
of  a  deceased  ward  against  the  guard- 
ian on  a  note,  the  latter  can  set  off  a 
claim  for  expenses  incurred  on  the 
ward's  account.  Miller  v.  Cropper,  16 
Ky.  L.  Rep.  395. 

39.  Huff  v.  Wolfe,  48  111.  App.  589, 
591 

40.  State  v.  Slevin,  93  Mo.  253,  6 
S.  W.  68,  3  Am.  St.  Rep.  526. 

41.  Murphy  v.  Holmes,  87  App.  Biv. 
366,  84  N.  Y.  Supp.  806. 

42.  Salem  Female  Academy  v.  Phil- 
lips, 68  N.  C.  491,  493. 
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made  with  a  third  person  was  upon  the  credit  of  the  funds  in  the  hands 
of  the  guardian  or  upon  the  individual  and  personal  credit  of  the 
guardian. 

Misconduct  of  the  guardian  in  the  course  of  the  trial,  though 
not  the  act  of  the  infant  whom  he  represents  may  vitiate  a  verdict  ob- 
tained against  a  third  person.43 

10.  Judgment.  —  a.  Generally.  —  In  an  action  by  or  against  an 
infant  by  his  guardian,  the  latter  appearing  merely  as  the  representa- 
tive of  his  ward,  judgment  must  be  for4*  or  against45  the  ward  rather 
than  the  guardian,  and  the  same  rule  applies  where  the  guardian  is 
actually  a  party  defendant  with  his  ward  if  no  relief  is  asked  against 
the  guardian.46  But  in  a  suit  by  a  tutor,  judgment  is  in  his  name  ex- 
cept as  to  those  wards  who  have  attained  majority  pending  the  suit.47 

In  a  suit  on  an  obligation  which  is  in  fact  the  personal  obligation  of 
the  guardian  or  which  by  law  is  deemed  to  be  his  obligation,  the  judg- 
ment should  be  against  the  guardian  personally  and  not  against  the 
ward's  estate,48  and  should  provide  for  the  issuance  of  execution  rather 
than  payment  out  of  the  ward's  estate  in  due  course  of  administra- 
tion.49 The  judgment  should  be  in  accordance  with  the  allegations  in 
the  petition  or  complaint,50  and  should  follow  the  process,51  and  con- 


43.  Baker  v.  Hart,  3  Atk.  542,  544, 
26  Eng.  Beprint  1113,  1  Ves.  Sen.  28,  27 
Eng.  Beprint  869. 

44.  See  Wakefield  v.  Marr,  65  Me. 
341;  Lang  v.  Whitney,  36  Me.  155. 
Compare  Martel  v.  Biehard,  15  La.  Ann. 
598. 

A  judgment  is  not  void  but  merely 
voidable  because  some  of  the  plaintiff 
wards  in  the  cause  in  which  it  was 
rendered  and  the  guardian  who  insti- 
tuted the  suit  in  behalf  of  all  the  plain- 
tiffs were  dead  and  the  guardianship 
closed  at  the  date  of  its  rendition.  Best 
v.  Nix,  6  Tex.  Civ.  App.  349,  25  S.  W. 
130. 

45.  Me. — Wakefield  v.  Marr,  65  Me. 
341,  342.  N.  J.— Steelman  v.  Cox,  3  N. 
J.  L.  225.  Ore. — Sturgis  v.  Sturgis,  51 
Ore.  10,  19,  93  Pac.  696,  131  Am.  St. 
Rep.  724,  15  L.  B.  A.  (N.  S.)  1034. 

46.  McDaniel  v.  Mann,  25  Tex.  101, 
103,  a  suit  on  a  note  made  by  the 
guardian  of  a  minor,  and  signed  by  him 
as  such,  where  the  plaintiff  by  the 
averments  and  prayer  of  his  petition 
apparently  sought  relief  only  from  the 
ward's  estate. 

47.  Martel  v.  Biehard,  15  La.  Ann. 
598. 

48.  Ala. — M'Leod  v.  Mason,  5  Port. 
223,  231.  Fla.— Baird  v.  Steadman,  39 
Pla.  40,  21  So.  572.  HI.— Steffenson  v. 
Bostrom,  178  111.  App.  516,  518.  Ind. 
Stevenson  v.  Bruce,  10  Ind.  397;  Clark  | 


v.  Casler,  1  Ind.  243,  245;  Baker  v. 
Groves,  1  Ind.  App.  522,  27  N.  E.  640. 
Mass.-^Bollins  v.  Marsh,  128  Mass.  116. 

In  a  suit  against  a  guardian  for  med- 
ical services  rendered  to  his  ward,  his 
daughter,  a  personal  judgment  against 
the  guardian  is  not  erroneous.  Steffen- 
son v.  Bostrom,  178  111.  App.  516,  518. 

Where  one  gave  a  negotiable  note, 
as  guardian  to  an  insane  person,  it  was 
held  that  he  was  liable  in  his  individ- 
ual capacity,  after  his  guardianship  was 
discharged,  and  the  judgment  on  the 
note  should  be  against  the  guardian 
individually.  Thacher  <v.  Dinsmore,  5 
Mass.  299,  301,  4  Am.  Dec.  61.  Com- 
pare McDaniel  v.  Mann,  25  Tex.  101. 

The  guardian  cannot  escape  liability 
on  a  contract  by  reciting  that  he  makes 
it  in  his  official  capacity.  "The  judg- 
ment in  either  case  must  be  against  him 
personally."  Thacher  v.  Dinsmore,  5 
Mass.  299,  301,  4  Am.  Dec.  61,  cited,  in 
Eollins  v.  Marsh,  128  Mass.  116,  119. 

49.  Steffenson  v.  Bostrom,  178  111. 
App.  516;  Gibson  v.  Irby,  17  Tex.  173. 
Compare  Sellers  v.  Smith,  11  Ala.  264, 
265. 

50.  A  judgment  against  a  defendant 
as  tutrix  cannot  be  sustained  where  the 
petition  alleges  an  indebtedness  by  de- 
fendant in  her  own  right  and  as  tutrix 
to  her  minor  children.  Walker  v.  Ack- 
len,  19  La.  Ann.  186. 

51.  In   prosecuting   a   suit   for   the 
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form  to  the  verdict  of  the  jury52  in  conformity  with  the  general  rules. 

b.  By  Confession  or  Consent.  —  A  guardian  or  tutor  may  not  con- 
fess judgment  against  his  ward,63  or  consent  to  a  decree  which  may 
prejudice  their  rights.54 

c.  Conclusiveness.  —  A  judgment  rendered  in  the  name  of  a  guard- 
ian, for  or  against  the  ward,  is  a  judgment  for  or  against  the  ward 
himself  and  conclusive  against  him.55  But  the  ward  is  not  concluded  or 
estopped  by  a  judgment  for56  or  against57  the  guardian  individually.58 
It  has  been  held  that  a  decree  against  an  infant  effecting  a  conveyance 
of  his  real  estate,59  or  placing  a  lien  thereon,60  is  not  of  force  unless 
made  absolute  after  the  ward  comes  of  age. 

d.  Enforcement  of  Judgment.  —  (I.)  Generally. — Where  judgment 
is  obtained  against  the  ward  it  may  be  enforced  against  his  property  by 
appropriate  proceedings,01  but  only  in  the  manner  provided  by  the 


benefit  of  a  ward  the  guardian  should 
describe  the  ward  upon  the  record  as 
suing  by  him,  as  for  example,  "A.  B., 
an  infant,  etc.  by  C.  D.  his  guardian" 
and  the  judgment  should  pursue  the 
process  and  declaration.  McLeod  v. 
Mason,  5  Port.  (Ala.)  223. 

52.  "Walker  v.  Acklen,  19  La.  Ann. 
186. 

53.  Boudreaux  v.  Lower  Terrebonne 
Ref.  &  Mfg.  Co.,  127  La.  98,  113,  53  So. 
456;  Aiken  v.  Widow  Gatlin,  48  La. 
Ann.  S77,  19  So.  929.  See  supra,  X,  A, 
7,  e,  (II.),  and  generally  the  titles, 
"Guardian  Ad  Litem;"  "Judgments." 

By  Failure  To  Answer. — Richards  v. 
Richards,  17  Ind.  636. 

But  where  the  tutor  believes  that  the 
demand  against  the  ward  is  well  found- 
ed, he  may  submit  the  matter  to  the 
court  for  decision.  Boudreaux  v.  Lower 
Terrebonne  Ref.  &  Mfg.  Co.,  127  La. 
98,  113,  53  So.  456. 

54.  It  is  not  competent  for  guard- 
ians of  infant  parties,  to  consent  to 
waive  any  benefit  to  which  the  infants 
are  entitled  in  a  decree;  and  it  is  error 
to  decree  on  such  consent.  Hite's  Exr. 
v.  Hite's  Legatees,  2  Rand.  (Va.)  409. 

55.  Taylor  v.  Cline,  18  Ky.  L.  Rep. 
9,  35  S.  W.  109;  Boudreaux  v.  Lower 
Terrebonne  Ref.  &  Mfg.  Co.,  127  La. 
98,  112,  53  So.  456;  Martel  v.  Richard, 
15  La.  Ann.  598;  McWilliams  v.  Mc- 
Williams,  15  La.  Ann.  88. 

Although  the  action  was  brought  by 
the  guardian  a  judgment  in  favor  of 
the  infants  by  their  next  friend  is  a 
bar  to  any  further  action,  either  by  a 
next  friend  or  by  the  guardian.  Taylor 
v.  Cline,  18  Ky.  L.  Rep.  9.  35  S.  W. 
109. 
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56.  Salter  v.  Salter,  80  Ga.  178,  183, 
4  S.  E.  391,  12  Am.  St.  Rep.  249. 

57.  Fla. — Baird  v.  Steadman,  39  Fla. 
40,  21  So.  572.  Ga — Salter  v.  Salter, 
80  Ga.  178,  183,  4  S.  E.  391,  12  Am.  St. 
Rep.  249.  Pa. — Morris  v.  Garrison,  27 
Pa.  226. 

A  ward  is  not  concluded  or  estopped 
by  a  judgment  against  the  guard- 
ian, in  an  action  brought  upon  the  prom- 
ise of  the  latter  to  pay  for  the  educa- 
tion and  maintenance  of  the  ward.  Mor- 
ris v.  Garrison,  27  Pa.  226. 

58.  A  judgment  against  a  party,  as 
guardian,  is  no  more  than  a  judgment 
against  him,  without  the  addition,  that 
being  only  a  descriptio  personae.  And 
since  such  a  judgment  cannot  have  the 
effect  to  charge  either  the  person  or 
estate  of  the  ward  an  execution  is- 
sued thereunder  against  the  ward's 
property  is  void.  Tobin  v.  Addison,  2 
Strobh.   (S.  C.)   3. 

59.  Though  a  suit  may  proceed 
against  an  infant,  defending  by  his 
guardian,  no  decree  for  the  conveyance 
of  real  estate  will  be  made  against 
him  till  he  comes  of  age.  Perry  v. 
Perry,  65  Me.  399. 

60.  A  decree  against  an  infant  af- 
fecting his  real  estate  is  of  no  force 
unless  made  absolute  after  the  ward 
comes  of  age.  Coffin  v.  Heath,  6  Mete. 
(Mass.)   76. 

61.  Ark. — Creswell  v.  Matthews,  52 
Ark.  87,  12  S.  W.  158.  Fla — Baird  v. 
Steadman,  39  Ela.  40,  21  So.  572.  Me. 
Robinson  v.  Hersey,  60  Me.  225;  Inhab. 
of  Raymond  v.  Sawyer,  37  Me.  406. 
Mass. — Spring  v.  Woodworth,  4  Allen 
326.  E.  I.— Allen  v.  Hoppin,  9  R.  L 
258. 
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statute.62  Generallj  the  property  of  the  ward  is  regarded  as  in  the 
custody  of  the  law,  and  therefore  not  subject  to  attachment  or  execu- 
tion,63 though  this  is  not  the  rule  everywhere.64  When,  however,  the 
ward's  property  is  no  longer  regarded  as  under  the  custody  of  the 
law,  it  can  be  levied  upon.65  On  a  judgment  against  the  guardian  exe- 
cution should  issue  against  him.60  A  guardian  may  take  out  execution 
on  a  judgment  in  his  favor.67 

(II.)  Effect  of  Termination  of  Guardianship,  —  The  termination  of  the 
guardianship  deprives  the  former  guardian  of  the  right  to  enforce  a 
judgment  for  his  ward,68  except  to  the  extent  that  this  may  be  neces- 


62.  Sturgis  v.  Sturgis,  51  Ore.  10,  93 
Pae.  696,  131  Am.  St.  Kep.  724,  15  L. 
R.  A.  (N.  S.)  1034. 

In  Texas,  a  judgment  creditor  may 
Upon  application  to  the  court  in  which 
the  guardianship  is  pending,  obtain  an 
order  for  the  payment  of  his  claim.  If 
the  guardian  fails  to  pay  it  on  demand, 
upon  proper  showing  execution  will  is- 
sue against  the  property  of  the  guard- 
ian. Thompson  v.  Gooldsby,  48  Tex. 
Civ.  App.  23,  106  S.  W.  936.  See 
Laughter  v.  Seela,  59  Tex.  177. 

By  Order  of  Probate  Court. — Coffin 
v.  Eisiminger,  75  Iowa  30,  39  K.  W. 
124. 

A  guardian  without  funds  of  the 
ward  cannot  be  compelled  by  the  court 
to  pay  a  judgment  against  him  aa 
guardian.  Steemph  v.  Gaepper,  76  Ind. 
323. 

63.  Me. — Hanson  v.  Butler,  48  Me. 
81.  Ore. — Sturgis  v.  Sturgis,  51  Ore. 
10,  19,  93  Pae.  696,  131  Am.  St.  Pep. 
724,  15  L.  B.  A.  (N.  S.)  1034.  S.  C. 
Godbold  v.  Bass,  12  Bich.  L.  202.  Tex. 
Thompson  v.  Gooldsby,  48  Tex.  Civ.  App. 
23,  106  S.  W.  936.  But  see  Laughter 
v.  Seela,  59  Tex.  177. 

Money,  credits  and  other  property  in 
the  hands  of  guardians  in  their  official 
capacity  are  neither  subject  to  levy 
under  execution  nor  to  any  process  of 
garnishment.  Harrington  v.  La  Boeque, 
13  Ore.  344,  10  Pae.  498. 

64.  Martin  v.  Lake,  37  La.  Ann.  763; 
Sanford  v.  Phillips,  68  Me.  431. 

Judgment  Against  Guardian. — The 
ward's  estate  cannot  be  reached  by  ex- 
ecution upon  a  judgment  against  the 
guardian.  Baird  v.  Steadman,  39  Pla. 
40,  21  So.  572;  Tobin  v.  Addison,  2 
Strobh.  (S.  C.)   3. 

But  on  a  decree  in  a  suit  by  a  stock- 
holder for  contribution  against  one 
who  holds  stock  as  guardian,  the  real 
estate  of  such  of  the  wards  as  are  min- 
ors at  the  time  of  the  levy  can  be  taken 


on  execution,  but  not  the  real  estate 
of  such  as  have  come  of  age  before  the 
decree.  Mansur  v.  Pratt,  101  Mass.  60, 
62.  Compare  Gassett  v.  Grout,  4  Mete. 
(Mass.)    486. 

Where  the  ward  is  a  lunatic  execution 
may  issue  against  his  property.  Mass. 
Thaeher  v.  Dinsmore,  5  Mass.  299,  301, 
4  Am.  Dec.  61.  N.  H. — Davis  v.  Drew, 
6  N.  H.  399,  25  Am.  Dec.  469.  Tex. 
Adriance  v.  Brooks,  13  Tex.  279. 

65.  As  when  the  share  of  the  cred- 
itor or  other  person  entitled  to  mon- 
eys in  the  hands  of  the  guardian  has 
been  settled  by  the  court  and  ordered 
to  be  paid.  Harrington  v.  La  Boeque, 
13   Ore.  344,  10  Pae.  498. 

The  property  of  a  ward  who  has  come 
of  age  may  be  levied  on  while  it  re- 
mains in  the  possession  of  his  guardian. 
Oymes  v.  Day,  1  Bailey  (S.  C.)  320. 

66.  See  Steffenson  v.  Bostrom,  178 
111.  App.  516;  Gibson  v.  Irby,  17  Tex. 
173. 

Stay  of  Execution — A  statute  pro- 
viding that  no  stay  of  execution  shall 
be  allowed  upon  a  judgment  or  decree 
against  any  collecting  officer  or  attor- 
ney at  law  or  agent  for  a  delinquency 
or  default  in  the  duties  of  his  office, 
or  failing  to  pay  over  money  collected 
by  him  in  such  capacity,  has  no  appli- 
cation to  a  guardian,  who  is  entitled  to 
a  stay  under  the  general  provisions  of 
the  law.  Parker  v.  Wilson,  99  Ark. 
344,  137  S.  W.  936,  1913  B  Ann.  Cas. 
84. 

67.  If  a  guardian  obtains  a  judg- 
ment during  his  guardianship,  he  may 
have  a  seire  facias  to  revive  that  judg- 
ment, and  have  execution  thereof  after 
the  time  for  which  he  was  appointed 
guardian  has  elapsed,  although  another 
guardian  be  appointed.  Welker  v. 
Welker,  3  Pen.  &  W.  (Pa.)  21,  25. 

68.  Harper  v.  Seely,  Wright  (Ohio) 
390. 

But  an  injunction  will  not  lie  to  itay 
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sary  to  reimburse  him  for  expenses  lawfully  incurred,  for  the  payment 
of  which  there  is  no  other  fund  to  look  to.08  And  where  a  judgment 
though  in  the  name  of  the  guardian  really  belongs  to  the  ward,  upon 
attaining  majority  he  may  have  execution  thereon.70 

(HI.)  Form  of  Writ. —  As  in  other  actions  the  execution  must  con- 
form to  the  judgment  and  must  issue  in  the  name  of  the  person  in 
whose  favor  judgment  was  rendered.71 

(IV.)  Restraining  Enforcement.  —  Where  the  guardian  no  longer  has 
a  right  to  enforce  a  judgment  obtained  by  him  he  may  be  restrained 
from  proceeding  upon  it.72  So  also  third  person's  to  whom  the  guard- 
ian has  unlawfully  transferred  a  judgment  may  be  enjoined  from  col- 
lecting it.73  And  it  has  been  said  that  an  execution  sale  of  a  ward's 
property  otherwise  lawful,  may  be  enjoined  where  a  sale  under  the 
probate  court  would  prevent  loss  to  the  ward's  creditors.74 

11.  Review.  —  a.  Right  to  Review.  —  The  general  rules  regulating 
the  right  to  review  are  applicable  to  actions  by  and  against  guardians 
and  wards.75    The  judgment  or  order,  to  be  appealable,  must  be  final.73 

b.    Parties.  —  The  minor,,  though  under  guardianship,  is  a  necessary 


proceedings  on  an  execution  which  law- 
fully issued  during  the  continuance  of 
a  cuvatorship  that  has  since  expired. 
Kobert3  v.  Kinchen,  5  Mart.  N.  S.  (La.) 
419. 

69.  Curran  v.  Abbott,  141  Ind.  492, 
40  N.  E.  1091,  50  Am.  St.  Rep.  337, 
holding  that  a  settlement  by  the  ward 
with  judgment,  after  attaining  his  ma- 
jority, does  not  defeat  the  equitable 
lien  of  guardian  on  the  judgment  for 
the  expenses  lawfully  incurred  by  him 
in  obtaining  the  judgment,  the  ward 
having  no  other  property. 

70.  Harnett  v.  Morris,  10  Civ.  Proc. 
(N.  T.)  223,  where  it  also  appeared  that 
the  guardian  was  dead. 

71.  Me.— Sanf  ord  v.  Phillips,  68  Me. 
431.  N.  O. — Newsom  v.  Newsom,  26  N. 
C.  381.  Va. — Snavely  v.  Harkrader,  30 
Gratt.  487. 

But  see  Harnett  v.  Morris,  10  N.  T. 
Civ.  Proc.  223,  and  supra,  this  section, 
"Effect  of  Termination  of  Guardian- 
ship." 

72.  Harper  v.  Seely,  Wright  (Ohio) 
391.  Corn-pare  Curran  v.  Abbott,  141 
Ind.  492,  40  N.  E.  1091,  50  Am.  St.  Rep. 
337;  Eoberts  v.  Kinchen,  5  Mart.  N; 
S.   (La.)   419. 

73.  A  judgment  obtained  by  the 
guardian  in  his  own  name  upon  a  note 
and  mortgage  of  the  ward,  is  the  ward's 
property  and  gives  the  ward  a  right  to 
collect  it  or  to  restrain  others  from 
doing  so.     Moon  v.  Martin,  55  Ind.  218. 

74.  Enjoining  Sale  Under  Execution. 
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In  Adriance  v.  Brooks,  13  Tex.  279,  the 
court  said  that,  "When  the  estate  of  a 
minor  or  a  person  'non  compos'  is 
likely  to  be  sacrificed  by  sales  under 
execution,  and  to  become  insolvent, 
when  otherwise  and  by  sales  under  the 
direction  of  the  county  court  it  might 
be  sufficient  to  pay  a  greater  portion 
of  the  claims,  the  district  court  would 
doubtless  have  power  to  enjoin  such 
sales  and  order  it  to  be  sold  on  a  rea- 
sonable  credit." 

75.  Save  as  to  the  time  being  limited 
in  which  to  act,  a  minor  ward  stands 
upon  the  same  footing  and  must  resort 
to  the  same  methods  as  other  suitors. 
Hurt  v.  Long,  90  Tenn.  445-450,  16  S. 
W.  908. 

Bill  of  Review. — Miss. — Enochs  «. 
Harrelson,  57  Miss.  465;  Sledge  V. 
Boone,  57  Miss.  222.  Tenn. — Vaccaro 
v.  Cicalla,  89  Tenn.  63,  14  S.  W.  43. 
Tex. — Parker  v.  Bowers,  37  Tex.  Civ. 
App.  252,  84  S.  W.  380. 

Review  of  partition  proceedings,  un- 
der Indiana  statute.  See  Bundy  v. 
Hall,  60  Ind.  177. 

Rehearing. — Vaughn  v.  Hudson,  59 
Miss.  421,  §1265  Code  of  1871. 

Writ  of  Error. — Vaccaro  v.  Cicalla, 
89  Tenn.  63,  14  S.  W.  43. 

76.  An  order  requiring  the  guard- 
ian to  pay  a  sum  of  money  found  due 
in  a  suit  against  the  ward  is  a  final 
order  from  which  an  appeal  will  lie. 
Coffin  v.  Eisiminger,  75  Iowa  30,  39  N. 
W.  124.    See  the  title  "Appeals." 
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party  to  an  appeal  in  an  action  to  which  he  is  a  party,77  but  the  guard- 
ian who  appears  not  as  a  party  hut  merely  as  the  representative  of  his 
ward,  is  neither  a  necessary  nor  a  proper  party  to  the  appeal.78  Where, 
however,  the  guardian  is  actually  a  party  to  the  suit  he  must  he  a 
party  to  the  appeal  in  accordance  with  the  general  rules  applicable  to 
appeals.79 

c.  Time  for  Instituting.  — In  some  states  a  minor  ward80  or  person 
non  compos  mentis*1  may  prosecute  an  appeal  at  any  time  during  the 
period  of  his  disability,82  or  within  a  given  time  after  the  removal  of 
the  disability.83 

d.  Bond.  —  Sometimes  by  statute  a  guardian  is  not  required  to  give 
an  appeal  bond,84  otherwise,  however,  he  is  governed  by  the  general 
rules  as  to  this  matter.85 

e.  Dismissal  of  Appeal.  —  The  guardian  of  a  minor  may  stipulate 
to  the  dismissal  of  an  appeal  by  him  on  behalf  of  the  ward,86  but  it 
has  been  held  that  the  guardian  cannot  abandon  the  appeal  so  as  to 
deprive  the  ward  of  his  rights.87 

f .  Hearing  and  Determination.  —  An  appeal  by  the  infants  brings 
up  the  whole  record  for  review,88  and  the  determination  is  conclusive.89 


77.  Harrison  v.  Western  Const.  Co., 
41  Ind.  App.  6,  83  N.  E.  256. 

The  appeal  or  petition  for  writ  of 
error  should  be  in  the  name  of  the  ward 
by  his  guardian  or  next  friend.  Tay- 
lor v.  Lovering,  171  Mass.  303,  50 
N.  E.  612. 

Ward  Not  a  Party. — In  an  action  by 
a  stranger  against  the  guardian,  neither 
the  ward  nor  her  husband  can  appeal 
from  a  judgment  against  him,  since 
they  are  neither  parties  nor  persons 
aggrieved.  Morris  v.  Garrison,  27  Pa. 
226. 

78.  Harrison  v.  Western  Const.  Co., 
41  Ind.  App.  6,  83  N.  E.  256. 

79.  Miller  v.  Smith,  98  Ind.  226; 
Miller  v.  Cabell,  81  Ky.  178. 

Appeal  by  Guardian. — The  guardian, 
who  has  been  made  a  party  to  the  suit 
even  in  cases  where  a  guardian  ad, 
litem  has  been  appointed,  may  appeal, 
on  behalf  of  the  ward.  Sill  v.  Sill,  185 
111.  594,  57  N.  E.  812. 

80.  Sledge  v.  Boone,  57  Miss.  222; 
Bidgely  v.  Bennett,  13  Lea  (Tenn.) 
206. 

81.  Finney  v.  Speed,  71  Miss.  32,  14 
So.  465. 

82.  The  saving  clause  in  the  statute 
of  limitations  in  favor  of  persons  non 
compos  mentis  and  others  under  dis- 
ability includes  appeals  by  their  guard- 
ians or  next  friends.  Finney  v.  Speed, 
71  Miss.  32,  14  So.  465. 

83.  Vacearo  v.  Cicalla,  89  Tenn.  63, 
14  S.  W.  43;  Winchester  v.  Winchester, 


1.  Head   (Tenn.)   460.     See  2  Standard 
Peoc.  308. 

A  person  pleading  the  statute  of 
limitations  in  bar  of  an  appeal  by  a 
guardian  on  behalf  of  a  person  non 
compos  mentis,  must  show  the  removal 
of  such  disability.  Finney  v.  Speed, 
71  Miss.  32,  14  So.  465. 

84.  See  Hudgins  v.  Leggett,  84  Tex. 
207,  19  S.  W.  387;  Lumpkin  v.  Smyth, 
57  Tex.  489;  Watson  v.  Guest,  41  Tex. 
559;  Kerr  v.  Stone,  1  White  &  W.  Civ. 
Cas.  (Tex.)  §809  (statute  applicable  to 
appeal  from  justice  court). 

85.  N.  Y. — Bradwell  v.  Weeks,  1 
Johns.  Ch.  325.  Ohio. — Botten  v.  Bolo, 
4  Ohio  Dec.  (Reprint)  80.  Tex. — Wat- 
son v.  Guest  &  Rogers,  41  Tex.  559. 

86.  South  Bend  Land  Co.  v.  Denio, 
7  Wash.  303,  35  Pac.  64. 

87.  Schonfield  v.  Turner  (Tex.),  6  S. 
W.  628. 

Payment  of  Judgment. — An  appeal 
will  not  be  dismissed  even  on  motion 
therefor  where  a  guardian  or  tutor, 
pending  an  appeal  by  himself,  volun- 
tarily pays  the  judgment.  Succession 
of  Flower,  3  La.  Ann.  292. 

88.  Vacearo  v.  Cicalla,  89  Tenn.  63, 
14  S.  W.  43. 

Where  the  matter  is  heard  de  novo 
on  appeal  the  minors  can  be  heard  on 
any  issue  raised  by  them  in  opposition 
to  the  issue.  Tanner  ,v.  Ames'  Estate 
(Tex.  Civ.  App.),  '37  S.  W.  373. 

89.  Appeal  Is  Res  Adjudicata. — After 
an  appeal  has  been  determined  the  in- 
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12.  Costs.90  —  Where  the  guardian  acts  in  good  faith  and  with 
reasonable  grounds  in  instituting  or  defending  an  action  on  behalf  of 
his  ward  he  is  not  chargeable  with  costs  though  unsuccessful,  but  they 
will  be  paid  out  of  the  ward's  estate.91  But  where  he  has  conducted 
himself  improperly  in  the  management  of  the  suit  and  thereby  swelled 
the  amount  of  costs  to  an  unreasonable  extent,92  or  has  heedlessly 
brought  suit  without  a  just  pretence  or  without  reasonable  grounds,93 
he  will  be  charged  with  such  costs  as  he  has  needlessly  incurred. 

In  litigation  between  the  guardian  and  ward  the  former  will  be  allowed 
the  costs  of  defending  himself  where  he  acts  in  good  faith  and  upon  rea- 
sonable grounds.94     The  guardian,  however,  will  be  personally  liable 


fants,  like  adults,  are  concluded  by 
the  judgment  of  the  appellate  court  as 
to  alleged  errors  in  the  record  and  they 
cannot  again  appeal  and  assign  error 
upon  the  record.  The  judgment  on  ap. 
peal  is  res  adjudicata.  Vaughn  v.  Hud- 
son, 59  Miss.  421. 

90.  See  generally  the  title  "Costs," 
5  Standard  Pboc.  746. 

91.  Ala. — Taylor  v.  Kilgore,  33  Ala. 
214;  Savage  v.  Dickson,  16  Ala.  257; 
Alexander  v.  Alexander,  5  Ala.  517.  Me. 
Sanford  v.  Phillips,  68  Me.  431.  Mo. 
Supreme  Council  v.  Nidelet,  85  Mo.  App. 
283-285.  N.  H. — Mathes  v.  Bennett,  21 
N.  H.  204-218.  See  Smith  v.  Bean,  8 
N.  H.  15. 

If  he  has  employed  competent  coun- 
sel, he  is  entitled  to  the  allowance  of 
costs  imposed  upon  him,  as  the  terms 
on  which  an  amendment  of  his  bill  was 
allowed.  Taylor  v.  Kilgore,  33  Ala.  214- 
221.  But  see  Savage  v.  Dickson,  16 
Ala.  257. 

The  guardian  is  always  liable  for 
costs  in  the  first  instance  and  execu- 
tion may  issue  against  him,  though  he 
may  be  reimbursed  out  of  the  ward's 
estate  where  he  has  acted  properly  in 
bringing  the  suit.  Green  v.  Harrison, 
3  Sneed   (Tenn.)   131. 

A  code  provision  giving  a  summary 
remedy  to  a  surety  who  has  paid  out 
money  for  another  does  not  authorize 
a  guardian  who  has  in  good  faith  insti- 
tuted suit  for  his  ward  to  collect  his 
costs  out  of  the  ward's  estate  in  such 
summary  maimer.  The  guardian  must 
have  the  amount  paid  out  by  him  as 
costs  allowed  by  the  clerk  of  the  court 
who  issued  letters  of  guardianship  to 
him.  Green  v.  Burgess,  117  N.  C.  495, 
23  S.  E.  439. 

In  a  partition  suit  the  portion  of  the 
property   allotted   to   a  ward  is  liable ' 
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for  its  portion  of  the  costs.    Laughter 
v.  Seela,  59  Tex.  177-181. 

Security  for  costs  must  be  given  by 
a  guardian  who  institutes  a  suit  on  be- 
half of  ward.  Green  v.  Harrison,  3 
Sneed  (Tenn.)  131. 

92.  Ala. — Savage  v.  Dickson,  16  Ala. 
257;  Alexander  v.  Alexander,  5  Ala. 
517.  HI. — Kingsbury  v.  Powers  131 
111.  182-189,  22  N.  E,  479.  N.  H— Smith 
v.  Bean,  8  N.  H.  15. 

The  amount  paid  by  the  guardian  in 
procuring  the  personal  attendance  of 
a  witness  is  not  a  proper  item  for  re- 
imbursement, in  the  absence  of  proof 
that  the  law  authorized  that  method  of 
procuring  testimony,  or  that  peculiar 
circumstances  required  it.  Taylor  v. 
Kilgore,  33  Ala.  214-223. 

93.  Ala. — Savage  v.  Dickson,  16  Ala. 
257;  Alexander  v.  Alexander,  5  Ala. 
517.  Mich, — Sikes  v.  Crissman,  35  Mich. 
96.  Pa.— Vandevort's  Appeal,  43  Pa. 
462-466.  See  Mulholland's  Estate,  154 
Pa.  491-501,  26  Atl.  612.  Tenn.— Green 
v.  Harrison,  3  Sneed  131. 

94.  Where  the  guardian  has  acted 
in  good  faith  and  his  accounts  are  con- 
tested, and  it  becomes  necessary  he 
should  have  the  assistance  of  legal 
counsel,  and  where  the  various  steps 
in  the  litigation  (appeal,  etc.)  over  his 
accounts  result  in  successive  diminu- 
tions of  the  balance  against  him,  he 
is  entitled  to  his  costs  and  expenses, 
even  though  some  items  of  his  account 
are  not  allowed.  Kingsbury  v.  Pow- 
ers, 131  111.  182-198,  22  N.  E.  479. 

The  recovery  of  the  reasonable  ex- 
penses of  a  guardian,  incurred  in  re- 
sisting an  application  by  the  ward  for 
his  removal,  does  not  depend  upon  the 
result,  and  may  be  had,  though  the 
question  raised  was  doubtful.  The  sub- 
stantial inquiries  in  such  a  case  are, 
whether     the    guardian    proceeded    in 
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for  the  costs  in  such  a  suit  where  he  has  been  found  derelict  in  his 
duty.95 

In  equity  cases,  the  taxation  of  costs  is  within  the  sound  discretion  of 
the  court  even  when  the  action  concerns  guardians  and  wards.06 

B.  Actions  On  the  Bond.  —  1.  Necessity  for  Action.  —  In  the 
absence  of  statute  a  summary  order  or  decree  requiring  the  sureties  to 
pay  money  into  court  is  not  the  proper  procedure.  A  suit  on  the 
bond  is  necessary.97 

2.  Jurisdiction.  —  Courts  of  probate  ordinarily  have  no  jurisdic- 
tion over  actions  on  a  guardian's  bond.98 

As  Affected  by  Jurisdiction  of  Appointment.  —  After  termination  of  the 
guardianship  the  suit  may  be  brought  on  the  bond  in  any  court  having 
jurisdiction  of  the  amount,  without  regard  to  whether  the  guardian  had 
been  appointed  in  some  other  jurisdiction  or  been  formally  discharged 
by  the  court  which  had  original  jurisdiction  of  the  guardianship.00 

Equitable  Jurisdiction.  —Suits  brought  on  guardians'  bonds  are  pecul- 
iarly within  equity  jurisdiction,1  there  being  no  adequate  remedy  at 
law;2  but  where  the  statutes  have  made  ample  provision  for  actions  at 
law  on  the  bond  equity  is  without  jurisdiction  to  proceed  in  the  mat- 
ter.3 


good  faith,  and  exercised  a  sound  dis- 
cretion. Dearborn  v.  Batten,  64  N.  H. 
568,  15  Atl.  149. 

95.  Com.  v.  Shanks,  *  10  B.  Mon. 
(Ky.)  304;  Mulholland's  Estate,  154 
Pa.  491-501,  26  Atl.  612. 

Although  a  proceeding  is  instituted 
in  the  name  of  the  state,  yet  if  for  the 
benefit  of  the  ward,  against  the  guard- 
ian for  dereliction  of  duty  and  the 
guardian  is  found  guilty  he  is  charge- 
able with  costs  of  suit.  Com.  *.  Shanks, 
10  B.   Mon.    (Ky.)   304. 

96.  Supreme  Council  v.  Nidelet,  85 
Mo.  App.  283. 

97.  Khodes  v.  Eobie,  9  App.  Cas.  (D. 
C.)  305. 

Garnishment  process  should  not  issue 
against  the  sureties  upon  a  decree  set- 
tling a  guardian's  accounts.  Smith  v. 
Jackson,  56  Ala.  25. 

By  statute  in  Alabama,  upon  the  de- 
cree settling  the  guardian's  final  ac- 
count an  execution  may  issue  against 
the  guardian  and  his  sureties.  Chancy 
v.  Thweatt,  91  Ala.  329,  8  So.  283; 
Hamner  v.  Mason,  24  Ala.  480. 

98.  La. — Ingram's  Heirs  v.  Stokes, 
10  La.  26;  Zander  v.  Pile,  8  La.  211; 
Elliott  v.  White,  5  La.  322;  Martin  v. 
Martin's  Heirs,  3  Mart.  (N.  S.)  48.  N. 
C.— Rowland  v.  Thompson,  65  N.  C. 
110.  Ohio. — Meier  v.  Herancourt,  6 
Ohio  Dec.  (Reprint)  1164.  Pa. — Boy- 
er's  Estate,  20  W.  N.  C.  207.     Tex. 


Timmins  v.  Bonner,  58  Tex.  554;  Handy 
v.  Woodhouse  (Tex.  Civ.  App.),  25  S. 
W.  40. 

99.  Carpenter  v.  Soloman  (Tex.),  14 
S.  "W.  1074. 

A  suit  upon  a  guardian's  bond  is 
maintainable  in  a  court  of  competent 
jurisdiction  although  the  guardian  was 
appointed  and  the  bond  was  given  in 
another  state,  where  it  appears  that 
the  guardian  had  died  insolvent  in  the 
state  wherein  he  was  appointed  after 
having  disposed  of  all  the  ward's  prop- 
erty and  converted  the  proceeds  to  his 
own  use  and  his  estate  is  insolvent. 
United  States  Fidelity  &  G-.  Co.  v. 
Nash,  20  Wyo.  65,  121  Pac.  541,  124 
Pac.  269. 

1.  May  &  Pasco  v.  May,  19  Fla.  373, 
382;  Cuddeback  v.  Kent,  5  Paige  Ch." 
(N.  T.)  92. 

2.  Ala. — Moore  v.  Wallis,  18  Ala. 
458.  Conn. — Davenport  v.  Olmstead  43 
Conn.  67.  Fla. — May  &  Pasco  v.  May, 
19  Fla.  373,  382. 

A  suit  in  equity  on  a  guardian's 
bond,  to  compel  an  account  cannot  be 
maintained  without  a  showing  that  the 
powers  and  jurisdiction  of  the  probate 
court  are  ineffectual  to  secure  such  ac- 
counting. Gorman  v.  Taylor,  43  Ohio 
St.  86,  1  N.  B.  227. 

3.  Ga. — Osborn  v.  Ordinary,  17  6a. 
123;  McDougald  v.  Maddox,  17  Ga.  52. 
Ky. — Clements  v.  Ramsey,  9  Ky".  L.  Rep. 
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3.  Prerequisites  to  Action  On  Bond.  —  a.  Accounting  and  Settle- 
ment. —  In  some  jurisdictions  the  rule  making  an  accounting  and  set- 
tlement by  the  guardian  a  prerequisite  to  an  action  on  his  bond  does 
not  obtain.4  However,  unless  the  extent  of  the  guardian's  liability  is 
otherwise  adjusted,5  or  the  proceeding  is  in  equity,6  or  an  accounting  is 
impossible,7  the  decided  weight  of  authority  is  to  the  effect  that  his 


172,    4    S.    W.    311.      Md.— Lawson    <o. 
Davis,  7  Gill  345. 

Jurisdiction  cannot  be  conferred  by 
consent  on  a  court  of  chancery  to  as- 
certain the  amount  of  damages  sus- 
tained by  virtue  of  the  breaeh  of  the 
bond,  in  order  that  such  finding  may 
be  used  to  settle  the  amount  of  a  judg- 
ment in  a.  suit  at  law.  Elston's  Exr.  v. 
Carpenter   (N.  J.),  3  Atl.  357. 

4.  Colo. — Gebhard  v.  Smith,  1  Colo. 
App.  342,  29  Pac.  303.  Conn.— See  Dav- 
enport v.  Olmstead,  43  Conn.  67.  But 
see  Eobertson  v.  Eobertson,  1  Root  51. 
111.— Wann  v.  People,  57  111.  202.  Ind. 
Bescher  v.  State,  63  Ind.  302;  State  v. 
Strange,  1  Ind.  538.  Miss. — Wolfe  v. 
State,  59  Miss.  338  (accounting  by 
guardian 's  personal  representative  un- 
necessary) ;  Burrus  v.  Thomas,  13  Smed. 
&  M.  459.  Mo.— State  v.  Slevin,  93  Mo. 
253,  6  S.  W.  68,  3  Am.  St.  Rep.  526; 
Garton  v.  Botts,  73  Mo.  274;  State  v. 
Berger,  92  Mo.  App.  631;  State  v. 
Roeper,  9  Mo.  App.  21.  Tenn. — Poster 
v.  Maxey's  Exrs.,  6  Yerg.  224;  Frank- 
lin County  v.  Willis,  3  Yerg.  461.  Tex. 
Moore  v.  Hanscom  (Tex.  Civ.  App.),  103 
S.  W.  665.  But  see  Fidelity  &  Deposit 
Co.  v.  Schelper,  37  Tex.  Civ.  App.  393. 
83  S.  W.  871. 

"The  guardian  cannot  prevent  an 
action  on  the  bond  by  refusing  or  fail- 
ing to  render  an  account.  There  are 
various  conditions  in  the  bond,  and, 
whenever  he  has  committed  a  breach 
of  any  of  them  he  is  liable  to  an  ac- 
tion."    Wann  v.  People,  57  111.  202. 

5.  Long  v.  Long,  142  N.  Y.  545,  37 
N.  B.  486;\Bieder  v.  Steinhauer,  15  Abb. 
N.  C.  (N.  Y.)  428;  Center  v.  Finch,  22 
Hun  (N.  Y.)  146;  Girvin  v.  Hickman, 
21  Hun  (N.  Y.)  316. 

Where  the  guardian  is  guilty  of  con- 
version of  the  ward's  funds  this  will 
obviate  the  necessity  for  an  account- 
ing before  suing  on  the  bond.  United 
States  Fidelity  &  G.  Co.  p.  Nash,  20 
Wyo.  65,  121  Pac.  541,  124  Pac.  269. 
See  also  Bobb  v.  Perry,  35  Fed.  102; 
McDonald  v.  People,  29  Colo.  503,  69 
Pac.  703;  Gebltard  v.  Smith,  1  Colo.  App. 
342,  29  Pac.  303. 
Vol.  X 


Where  the  complaint  alleged  and 
upon  demurrer  the  defendant  conceded 
that  the  guardian  had  wrongfully  eon- 
verted  the  ward's  funds  to  his  own  use, 
the  extent  of  the  guardian's  liability 
was  fixed  as  definitely  as  it  could  be 
by  an  accounting,  and  hence  no  ac- 
counting was  necessary.  Girvin  v. 
Hickman,  21  Hun  (N.  Y.)  316. 

6.  See  Newton  v.  Hammond,  38  Ohio 
St.  430;  Schwab  v.  Eappold,  9  Ohio  Dec. 
(Reprint)   340. 

When  plaintiff  in  a  suit  against 
the  administrator  of  her  deceased 
guardian  and  the  sureties  on  the  guard- 
ian's  bond  asked  that  a  settlement  and 
release  obtained  by  the  guardian  be 
set  aside  for  fraud,  and  for  an  account- 
ing and  for  judgment  against  the  ad- 
ministrator, and  the  sureties  on  the 
guardian's  bond,  an  accounting  is  not 
necessary  to  enable  her  to  maintain 
the  suit,  nor  is  it  necessary  that  sha 
should  first  present  her  claim  to  the 
administrator.  Witt  v.  Day,  112  Iowa 
110,  83   N.  W.  797. 

No  prior  accounting  would  be  neces- 
sary to  an  action  on  the  guardian's 
bond  instituted  in  a  court  possessing 
equity  powers  for  the  reason  that  such 
court  can  investigate  the  accounts  and 
ascertain  the  balance  due  from  the 
guardian  before  giving  judgment  on 
the  bond.  Mitchell  v.  Kelly,  82  Kan. 
1,  107  Pac.  782,  136  Am.  St.  Rep.  97. 
7.  la. — Farrington  v.  Secor,  91  Iowa 
606,  60  N.  W.  193.  La.— Cummings  v. 
Erwin,  15  La.  Ann.  289.  N.  T.— Otto 
v.  Van  Eiper,  164  N.  Y.  536,  58  N.  E. 
643  79  Am.  St.  Eep.  673;  Kurz  v.  Hess, 
86  App.  Div.  529,  83  N.  Y.  Supp.  773. 
Where  it  is  impossible  for  a  ward 
by  reason  of  the  removal  of  the  guard- 
ian to  another  state  and  his  death  there 
intestate  without  leaving  any  property 
in  either  state  to  obtain  a  judicial  set- 
tlement of  the  guardian's  accounts  in 
a  direct  proceeding,  such  settlement  is 
not  a  condition  precedent  to  a  suit  in 
equity  against  the  sureties.  Otto  v. 
Van  Eiper,  164  N.  Y.  536,  58  N.  E. 
643,  79  Am.  St.  Rep.  673. 
In  Newton  v.  Hammond,  38  Ohio  St. 
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liability  must  be  thus  ascertained;8  and  according  to  the  rule  in  some 
states  he  must  have  failed  to  obey  a  mandate  of  the  court  directing 
him  to  pay  over  funds9  or  an  execution  against  the  guardian's  prop- 
erty must  have  been  returned  unsatisfied10  before  such  an  action  will 


430,  it  is  said:  "If  an  accounting 
cannot  be  obtained  from  the  guardian 
in  the  exercise  of  the  power  and  juris- 
diction of  the  probate  court,  we  do  not 
deny  that  an  action  on  the  bond  against 
the  makers  may  be  prosecuted  in  a 
court  of  equity  for  an  account  and 
other  relief. ' '  Quoted  with  approval  in 
Schwab  v.  Eappold,  9  Ohio  Dec.  (Re- 
print)  340. 

8.  Ala. — Presley  v.  Weakley,  135  Ala. 
517,  33  So.  434,  93  Am.  St.  Eep.  39; 
Burford  v.  Steele,  80  Ala.  147;  Hailey 
v.  Boyd's  Admr.,  64  Ala.  399;  Biland 
v.  Chandler,  8  Ala.  781.  Ark. — State  v. 
Buck,  63  Ark.  218,  37  S.  W.  881;  Smith 
V.  Smithson,  48  Ark.  261,  3  S.  W.  49; 
Moore  v.  Nichols,  39  Ark.  145;  Vance 
v.  Beattie,  35  Ark.  93;  Connelly  v. 
Weatherly,  33  Ark.  658;  Norton  v.  Mil- 
ler, 25  Ark.  108;  Sebastain  v.  Bryan, 
21  Ark.  447.  Cal.— Cook  v.  Ceas,  143 
Cal.  221,  77  Pac.  65;  Graff  v.  Mesmer, 
52  Cal.  636.  la. — Parrington  v.  Secor, 
91  Iowa  606,  60  N.  W.  193;  Gillespie 
v.  See,  72  Iowa  345,  33  N.  W.  676; 
Vermilya  v.  Bunce,  61  Iowa  605,  16 
N.  W.  735;  Me  Williams  v.  Kalbach,  55 
Iowa  110,  7  N.  W.  463;  O'Brien  v. 
Strang,  42  Iowa  643.  But  see  Eobb  v. 
Perry,  35  Fed.  102,  criticising  Gillespie 
v.  See,  72  Iowa  345,  33  N.  W.  676, 
and  O'Brien  v.  Strang,  42  Iowa  643. 
Ky. — Grain  v.  Vincent,  17  Ky.  L.  Bep. 
1026,  32  S.  W.  759.  Me.— McPadden 
v.  Hewett,  78  Me.  24,  1  Atl.  893 ;  Bailey 
v.  Eogers,  1  Me.  186.  Mass. — Murray 
V.  Wood,  144  Mass.  195,  10  N.  E.  822. 
Mich. — Tudhope  v.  Potts,  91  Mich.  490, 
51  N.  W.  1110.  Neb.— Bisbee  v.  Glea- 
son,  21  Neb.  534,  32  N.  W.  578;  Ball 
v.  La  Clair,  17  Neb.  39,  22  N.  W.  118. 
N.  H. — Davis  v.  Drew,  6  N.  H.  399, 
25  Am.  Dee.  467.  N.  J. — Ordinary  v. 
Heishon,  42  N.  J.  L.  15.  N.  Y.— Otto 
v.  Van  Riper,  164  N.  T.  536,  58  N.  E. 
643,  79  Am.  St.  Eep.  673;  Perkins  v. 
Stimmel,  114  N.  Y.  359,  21  N.  E.  729, 
11  Am.  St.  Eep.  659;  Haight  v.  Bris- 
bin,  100  N.  Y.  219,  3  N.  E.  74;  Salis- 
bury v.  Van  Hoesen,  3  Hill  77;  Stil- 
well  v.  Mills,  19  Johns.  304;  Eouse  v. 
Payne,  120  App.  Div.  667,  105  N.  Y. 
Supp.  549.  N.  C. — Williams,  v.  McNair, 
98  N.  C.  332,  4  S.  E.  131;  Barret  v. 


Munroe,  20  N.  C.  194.  Ohio. — Newton 
v.  Hammond,  38  Ohio  St.  430;  Wegner 
v.  Wiltsie,  23  Ohio  C.  C.  302.  Pa. 
Com.  v.  Baser,  62  Pa.  436;  Nutz  v. 
Eeutter,  1  Watts  229.  S.  C. — Humphries 
v.  Goss,  42  S.  C.  36,  19  S.  E.  1013; 
Anderson  v.  Maddox,  3  McCord  237; 
Harrington  v.  Cole,  3  McCord  L.  509. 
Vt. — Eutland  Probate  Court  v.  Slason, 
23  Vt.  306.  Va.— Eoberts  v.  Colvin,  3 
Gratt.  342;  Magruder  v.  Goodwyn's 
Admr.,  2  Pat.  &  H.  561.  W.  Va.— Pin- 
nell  v.  Hinkle,  54  W.  Va.  119,  46  S.  E. 
171.  Wis.— Kugler  v.  Prien,  62  Wis. 
248,  22  N.  W.  396. 

In  California  not  only  is  the  account- 
ing a  prerequisite  but  the  time  for  ap- 
pealing from  the  order  of  settlement 
must  have  elapsed  at  the  time  of  filing 
the  complaint.  Cook  v.  Ceas,  143  Cal. 
221,  77  Pac  65. 

In  Maine  in  an  early  case  it  was 
held  that  where  the  guardian  neglects 
to  account,  a  citation  from  the  judge 
of  probate  requiring  him  to  render  his 
account  is  a  necessary  preliminary  in 
order  to  charge  the  guardian  on  his 
bond  for  refusing  to  account.  Bailey 
v.  Eogers,  1  Me.  186. 

9.  Under  some  statutes  there  must 
not  only  have  been  an  accounting  but 
there  must  have  also  been  an  order 
for  payment  by  the  guardian  and  a 
failure  by  him  to  do  so.  Ark. — Norton 
v.  Miller,  25  Ark.  108.  la. — Gillespie 
v.  See,  72  Iowa  345,  33  N.  W.  676; 
O'Brien  v.  Strang,  42  Iowa  643.  N.  Y. 
Brown  v.   Balde,   3   Lans.   283. 

In  Arkansas. — The  settlement  by  the 
probate  court  of  a  deceased  guardian's 
accounts  is  sufficient  to  support  an  ac- 
tion against  his  surety  for  the  amount 
found  due,  though  there  be  no  order 
of  the  court  for  payment  of  it  to  the 
party  entitled  to  it.  Smith  v.  Smith- 
son,  48  Ark.  261,  3  S.  W.  49. 

The  rule  is  limited,  so  far  as  the 
prerequisite  of  an  order  to  pay  over 
is  concerned,  to  settlements  which  are 
not  final  and  where  the  guardianship 
is  left  continuing.  Wallace  v.  Swep- 
ston,  74  Ark.  520,  86  S.  W.  398,  109 
Am.  St.  Eep.  94. 

10.  Allen  v.  Fahy,  30  Misc.  377,  63 
N.  Y.  Supp.  1031. 
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lie,  and  if  he  has  died  it  is  necessary  that  the  accounting  he  made  by 
his  personal  representative.11  It  has  been  suggested,  however,  that  the 
proceedings  on  the  bond  may  be  stayed  until  an  accounting  can  be  had.12 

b.  Notice  and  Demand.  —  No  notice13  or  demand14  on  the  persons 
to  be  sued  on  a  guardian's  bond  is  necessary  as  a  prerequisite  to  the  ac- 
tion. 

c.  Separate  Action  To  Fix  Liability.  —  It  is  not  necessary  that  a 
devastavit  be  established  by  a  separate  action  before  suing  on  the  guard- 
ian's  bond.15 

d.  Removal  of  Guardian.  —  Although  an  order  removing  the  guard- 
ian may  be  necessary  in  some  states  before  an  infant  ward  may  sue  on 


Under  N.  Y.  Code  Civ.  Proe,  (1914), 
§2583,  an  action  upon  the  guardian's 
bond  may  not  be  maintained  till  after 
execution  has  been  issued  upon  a  sur- 
rogate's decree,  against  property  of 
the  guardian,  but  the  following  section 
of  the  code  (§2584)  provides  for  an 
exception  where  the  guardian  is  de- 
ceased. In  such  case  a  decree  against 
his  executor  or  ,  administrator  ren- 
dered upon  an  accounting,  either  vol- 
untary or  involuntary,  is  all  that  is 
necessary.  Such  decree  has  the  same 
effect  as  an  execution  returned  unsatis- 
fied under  §2583.  Van  Zandt  v.  Grant, 
175  N.  Y.  150,  67  NT.  E.  221;  Allen  v. 
Kelly,  55  App.  Div.  454,  67  N.  Y.  Supp. 
97. 

11.  Ark. — Connelly  v.  Weatherly,  33 
Ark.  658.  N.  Y.— Perkins  v.  Stimmel, 
114  N.  Y.  359,  21  N.  Ei  729,  11  Am. 
St.  Rep.  659;  Bieder  v.  Steinhauer,  15 
Abb.  N.  C.  428;  Salisbury  v.  Van  Hoe- 
sen,  3  Hill  77.  Va. — Roberts  v.  Colvin, 
3  Gratt.  342. 

12.  ' '  The  inconveniences  arising  from 
endeavoring  to  settle  the  accounts  of 
the  guardian  in  a  suit  on  the  bond  can 
usually  be  met  by  the  exercise  of 
proper  discretion  on  the  part  of  the 
court  in  which  suit  on  the  bond  is 
brought.  If  in  such  a  case  it  is  made 
to  appear  by  the  answer  or  otherwise 
that  notwithstanding  there  may  have 
been  an  actionable  breach  of  the  bond, 
yet  the  interests  of  the  principal  ol 
sureties  on  the  bond  require  for  their 
protection  or  full  presentation,  that  a 
full  and  final  settlement  of  the  estate 
in  the  probate  court  should  be  had,  the 
court  can  and  will  in  a  proper  case 
stay  the  proceedings  on  the  bond,  un- 
til a  reasonable  opportunity  is  given 
for  bringing  about  such  final  settle- 
ment and  accounting  providing  it  ap- 
pears that  such   a  settlement   can  be 
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had.  This  being  done,  the  rights  of  all 
can  be  reasonably  guarded,  but  if  it 
be  held  that  the  wards  can  in  no  ease 
bring  an  action  on  the  guardian's  bond 
until  after  a  final  settlement  in  the 
probate  court,  then  their  rights  may 
be  wholly  lost."  Robb  v.  Perry,  35 
Fed.  102. 

13.  The  sureties  of  a  deceased  guard- 
ian need  not  be  notified  of  the  default 
of  the  guardian.  People  v.  Borders,  31 
111.  App.  426. 

The  ward  need  not  notify  the  sureties 
of  fraud  on  the  part  of  the  guardian. 
Douglass  v.  Ferris,  63  Hun  413,  18  N.  Y. 
Supp.  685. 

14.  HI. — People  v.  Borders,  31  111. 
App.  426.  Ind. — Buchanan  v.  State,  106 
Ind.  251,  6  N.  E.  614;  Higgins  v.  State, 
87  Ind.  282;  Hudson  v.  State,  54  Ind. 
378;  Voris  v.  State,  47  Ind.  345.  N.  Y. 
Girvin  v.  Hickman,  21  Hun  316.  Tenn. 
Steele  v.  Reese,  6  Yerg.  263. 

But  in  Inferior  Court  v.  Cherry,  14  Ga. 
594,  it  was  held  that  to  sustain  a  suit 
by  the  newly  appointed  guardian,  upon 
the  bond  of  the  former  guardian,  in 
which  a  breach  of  the  bond  is  alleged, 
in  not  paying  over  and  delivering  the 
property  of  the  ward  to  the  plaintiff, 
some  demand  by  him  should  be  proven. 

Where  the  guardian  is  dead  and  his 
estate  unrepresented  no  demand  on  the 
sureties  is  necessary  before  instituting 
suit.  United  States  Fidelity  Co.  v. 
Davis,  2  Ga.  App.  525,  58  S.  E.  777. 

15.  Colo.— Gebhard  v.  Smith,  1  Colo. 
App.  342,  29  Pac.  303.  HI.— Mclntyre 
v.  People,  103  111.  142;  Bonham  v.  Peo- 
ple, 102  111.  434.  Ind.— State  v.  Thorn, 
28  Ind.  306;  State  v.  Railsback,  7  Ind. 
634;  State  v.  Strange,  1  Ind.  538.  Ky. 
Nelms  v.  Vanmeter,  17  Ky.  L.  Rep. 
498,  31  S.  W.  874,  32  S.  W.  171.  Md, 
Trippe  v.  State,  46  Md.  512.  Miss. 
Burrus  v.  Thomas,  13  Smed.  &  M.  459. 


GUARDIAN  AND  WARD 


883 


the  bond,16  such  a  proceeding'  is  not  required  where  the  ward  institu- 
ting the  action  has  reached  his  majority.17 

e.  Leave  of  Court.  —  Although  direction  or  leave  of  court  is  some- 
times given  before  action  is  instituted  on  the  bond,18  yet  it  would  seem 
that  this  is  not  a  prerequisite,19  even  under  statutes  which  permit  an 
action  on  the  bond  by  direction  of  court.20 

f .  Resort  to  Original  Bond  Before  Suing  on  Special  Bond.  —  "Where 
a  special  bond  given  by  the  guardian  is  an  independent  undertaking, 
suit  may  be  instituted  thereon  without  resorting  to  the  original  bond,21 
but  where  the  special  or  additional  bond  is  subsidiary  and  auxiliary, 
no  suit  can  be  maintained  upon  it  until  the  penalty  of  the  original  bond 
is  exhausted.22 

4.  Parties.  —  a.  Parties  Plaintiff. — General  Statement. — Actions 
upon  the  guardian's  bond  are  usually  brought  in  the  name  of  the 


Tenn. — Franklin  County  v.  Willis,  3 
Yerg.  461.  Va. — Barnes  v.  Trafton,  80 
Va.  524  (suit  in  equity) ;  Spottswood 
V.  Daiffiridge,  4  Munf.   289. 

But  see  Presley  v.  Weakley,  135  Ala. 
517,  33  So.  434,  93  Am.  St.  Rep.  39; 
Forrester  v.  Vason,  71  Ga.  49;  Justice's 
Inferior  Court  v.  Sloan,  7  Ga.  31. 

The  rule  that  no  separate  action  is 
necessary  is  especially  applicable  when 
the  guardian  has  permanently  left  the 
state.  Nelms  v.  Vanmeter,  17  Ky.  L. 
Rep.  498,  31  S.  W.  874,  32  S.  W.  171. 

It  is  not  necessary,  in  order  to  sus- 
tain an  action  on  the  guardian's  bond 
for  his  failure  to  deliver  the  property 
to  a  subsequent  guardian,  that  the  plain- 
tiff shall  have  first  obtained  a  decree 
of  the  probate  court  directing  such 
delivery.  Burrus  v.  Thomas,  13  Smed. 
&  M.  (Miss.)  459. 

A  statutory  requirement  that  a  devas- 
tavit need  not  be  previously  estab- 
lished before  suing  upon  a  guardian's 
bond  has  reference  only  to  the  rule  of 
procedure  and  the  mode  of  proof,  and 
Consequently  applies  to  bonds  executed 
before  its  enactment.  Winslow  v.  Peo- 
ple, 117  HI.  152,  7  N.  E.  135. 

16.  Ely  v.  Hawkins,  15  Ind.  230. 

17.  Stroup  v.  State,  70  Ind.  495; 
Bescher  v.  State,  63  Ind.  302. 

18.  Welch  v.  Van  Auken,  76  Mich. 
464,  43   N.   W.   371. 

Where  leave  of  court  is  necessary  the 
action  will  be  dismissed  in  the  absence 
of  proof  of  assent,  seasonable  objec- 
tion to  the  proceeding  having  been 
made.  Cranston  Probate  Court  v. 
Sprague,  3  R.  I.  205,  holding  objection 
after  six  years   too   late. 

The  matter  of  the  legal  liability  of 
the   guardian    and    sureties   upon,    the 


bond  cannot  be  adjudicated  in  a  pro- 
ceeding in  which  they  are  contesting 
the  granting  to  the  ward  of  leave  to 
sue  upon  the  bond.  Sehlee  v.  Barrow's 
Estate,  65  Mich.  362,  32  N.  W.  717. 

19.  Burrus  v.  Thomas,  13  Smed.  & 
M.   (Miss.)   459. 

20.  Klaus  v.  State,  54  Miss.  644; 
Cuddeback  v.  Kent,  5  Paige  Ch.  (N. 
Y.)  92.  See  also  Behrens  v.  Roden- 
burg,  1  N.  Y.  City  Ct.  93. 

A  ward  after  reaching  his  majority 
may  sue  on  the  bond  without  leave 
of  court.  Hudson  v.  Bishop,  32  Fed. 
519. 

A  statute  authorizing  suit  to  be 
brought  upon  a  guardian's  bond  upon 
direction  of  the  court  is  permissive  and 
not  restrictive  in  its  purpose.  Without 
such  authority  it  would  be  question- 
able whether  a  third  party  could  sue 
upon  the  bond,  or  whether  the  ward 
could  maintain  suit  during  the  con- 
tinuance of  the  guardianship.  But  there 
should  be  no  reason  why  the  ward 
after  coming  of  age,  may  not  maintain 
suit  on  the  bond  without  authority 
from  the  court.  Hudson  v.  Bishop,  32 
Fed.  519. 

In  Minnesota  under  statute  allowing 
suit  upon  a  guardian's  bond  whenever 
the  probate  court  directs,  permission  by 
the  court  to  sue  is  an  indispensable 
prerequisite;  such  statute  being  held 
imperative  and  not  merely  permissive. 
Eaton  v.  Gale,  96  Minn.  161,  104  N.  W. 
833. 

21.  Bissot  v.  State,  53  Ind.  408; 
Shook  v.  State,  53  Ind.  403;  Colburn 
v.  State,  47  Ind.  310;  Reno  v.  Tyson, 
24  Ind.  56;  State  v.  Steele,  21  Ind, 
207,  83  Am.  Dec.  346. 

22.  Hart  v.  Stribling,  21  Fla.  136. 
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obligee  ;23  as  for  example,  the  state,2*  the  judge  or  court,25  or  the  ward,28 
as  the  case  may  be,  on  relation  of  the  ward  by  his  next  friend,27  or  by 
the  ward  alone  as  relator  where  he  may  proceed  without  a  next 
friend,28  or  by  the  ward's  assignee,29  or  by  a  female  married  ward  either 


23.  Mass. — Grout  v.  Harrington,  19 
Pick.  403.  Miss. — Pearson  17.  McMil- 
lan, 37  Miss.  588,  608.  S.  C— Cobb  v. 
Williams,  1  Hill  375. 

A  guardian's  bond  is  not  assignable 
and  consequently  the  action  must  be 
brought  in  the  name  of  the  obligee. 
Cobb  v.  Williams,  1  Hill  L.  (S.  C.) 
375.  See  Jones  v.  McKinnon,  87  N.  C. 
294;  State  v.  Brown,  67  N.  C.  470. 
But  see  Heisen  v.  Smith,  138  Cal.  216, 
71  Pac.  180,  94  Am.  St.  Bep.  39;  State 
v.  Bousseau,  94  N.   C.  355. 

24.  Colo. — McDonald  v.  People,  12 
Colo.  App.  98,  54  Pac.  863.  D.  O. 
United  States  -v.  O'Leary,  8  Mack.  118. 
Ind. — Potts  v.  State  ex  rel.  Morgan,  65 
Ind.  273;  Cotton  v.  State,  64  Ind.  573, 
580.  Md.— Walsh  v.  State,  53  Md.  539. 
Miss. — Patty  v.  Williams,  71  Miss.  837, 
15  So.  43.  Mo. — Mitchell  v.  Williams, 
27  Mo.  399.  N.  C. — Norman  v.  Walker, 
101  N.  C.  24,  7  S.  E.  468;  Williams  v. 
MeNair,  98  N.  C.  332,  4  S.  E.  131,  133; 
Carmichael  v.  Moore,  88  N.  C.  29.  Pa. 
Com.  v.  Patterson,  13  Pa.  Super.  136. 
Term. — Brannon  v.  Wright,  113  Tenn. 
692,  84  S.  W.  612. 

In  Beakley  v.  Cunningham  (Ark.), 
165  S.  W.  259,  the  bonds  sued  on  were 
payable  to  the  state  of  Arkansas.  The 
court  said:  "Since  the  adoption  of  the 
code,  the  action  may  be  prosecuted 
either  by  the  state  as  a  trustee  of  an 
express  trust,  as  was  done  in  the  case 
of  the  State  v.  Buck,  63  Ark.  218,  37 
S.  W.  881,  or  by  the  real  party  in 
interest — that  is,  by  the  person  en- 
titled to   receive  the  money." 

25.  Ala. — Davis  v.  Dickson,  2  Stew. 
370.  Mass. — Grout  v.  Harrington,  19 
Pick.  403.  N.  J. — Halstead  v.  Fowler, 
22  N.  J.  L.  48.  R.  I.— Hopkinton  Pro- 
bate Court  v.  Lamphear,  14  B.  I.  291; 
Cranston  Probate  Court  v.  Sprague,  3 
B.  I.  205. 

In  Halstead  v.  Fowler,  22  1ST.  J.  L. 
48,  it  was  held  that  where  the  ordi- 
nary is  the  obligee,  the  action  upon 
the  guardian's  bond  should  be  brought 
in  the  name  of  his  office  and  not  in 
his  own  name  as  ordinary.  But  if  en- 
titled in  the  latter  name,  it  ,is  merely 
surplusage. 

Where  a  bond  is  given  to  the  indi- 
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viduals  composing  the  court  of  probate 
and  their  successors,  it  is  proper  to 
bring  the  action  in  the  name  of  their 
successors  in  the  same  office.  Cranston 
Probate  Ct.  v.  Sprague,  3  B.  I.  205. 

The  county  judge  is  not  a  necessary 
party  to  an  .action  on  the  bond  by  the 
ward  after  attaining  his  majority.  Rob- 
erson  v.  Tonn,  76  Tex.  535,  13  S.  W. 
385;  Kretzschmar  v.  Peschel  (Tex.  Civ. 
App.),   144  S.  W.   1021. 

26.  Gillespie  v.  Hauenstein,  72  Miss. 
838,  17  So.  602;  Aldrich  v.  Williams,  13 
Vt.   373. 

Where  the  ward  is  the  obligee  of  the 
bond,  he  is  the  real  party  in44nterest 
and  the  action  upon  the  bond  should 
be  brought  in  his  name.  Fox  v.  Minor, 
32  Cal.  Ill,  91  Am.  Dec.  566. 

27.  Barnett  v.  Com.,  5  J.  J.  Marsh. 
(Ky.)  286;  Barnett  v.  Com.,  4  J.  J. 
Marsh.  (Ky.)  389;  Gillespie  v.  Hauen- 
stein, 72  Miss.  838,  17  So.  602. 

Ward  as  Poor  Person. — The  guard- 
ian's bond  may  be  put  in  suit  on  rela- 
tion of  the  infant  as  a  poor  person 
without  a  prochein  ami.  Britton  v 
State,   115  Ind.   55,  17   N.  E.  254. 

On  Relation  of  Solicitor. — An  action 
brought  by  the  state  on  relation  ot 
the  solicitor  is  properly  brought  where 
notwithstanding  the  caption  it  appears 
from  the  complaint  that  it  is  really  in 
the  name  of  the  wards.  State  v.  Peebles, 
67   N.  C.   97. 

In  an  action  by  a  solicitor  upon  a 
guardian's  bond,  the  infant  relators 
cannot  be  without  a  prochein  ami. 
Becton  v.  Becton,  56  N.  C.  419. 

Stranger  as  Relator. — In  Whitham  v. 
People,  89  111.  App.  103,  in  which  the 
guardian  sold  a  corn  sheller  belonging 
to  the  ward  upon  which  K.  had  a  chat- 
tel mortgage,  and  that  he  converted 
the  proceeds  to  his  own  use,  it  was 
held  that  where  the  bond  was  given  for 
the  use  of  the  ward,  K.  a  stranger  can- 
not put  the  bond  in  suit. 

28.  Ind, — Harshman  v.  McBride,  2 
Ind.  App.  382,  28  N.  E.  564.  Miss. 
Gillespie  v.  Hauenstein,  72  Miss.  838, 
17  So.  602.  Mo.— State  v.  Greer,  101 
Mo.   App.   669,   74  S.  W.   881. 

29.  Heisen  v.  Smith,  138  Cal.  216, 
71  Pac.  180,  94  Am.  St.  Rep.  39   (as- 
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with30  or  without31  joining  her  husband ;  or  it  may  be  brought  on  rela- 
tion of  the  succeeding  guardian,32  but  a  creditor  of  the  guardian  can- 
not as  relator  put  the  bond  in  suit,33  although  a  creditor  of  the  ward 
may  bring  an  action  on  the  bond.34  If  the  ward  be  dead,  his  heirs  and 
not  his  personal  representatives  are  proper  relators.35  But  whatever 
the  form  may  be  the  action  is  always  brought  for  the  use  of  the  real 
party  in  interest.36    In  some  jurisdictions  the  action  is  brought  in  the 


signee  of  judgment  against  guardian); 
State  v.  Eousseau,  94  N.  C.  355  (as- 
signee of  the  estate).  But  see  Jones  v. 
MoKinnon,  87  N.  C.  294;  Cobb  V.  Wil- 
liams,  1   Hill  L.    (S.   C.)    375. 

An  equitable  assignee  of  the  ward 
cannot  be  a  relator  in  a  court  of  law. 
State  v.  Brown,  67  N.  C.  470. 

30.  Barnett  v.  Com.,  5  J.  J.  Marsh. 
(Ky.)    286. 

31.  The  wife  may  sue  with  or  with- 
out her  husband.  Burkam  v.  State,  88 
Ind.    200. 

32.  Potts  v.  State  ex  rel.  Morgan,  65 
Ind.  273;  Cogswell  v.  State,  65  Ind. 
1;  Blaekwell  v.  State  ex  rel.  Simpson, 
26  Ind.  204;  State  v.  Greer,  101  Mo. 
App.  669,  74  S.  W.  881  (curator). 

33.  McKinnon  &  Lilly  v.  McKinnon, 
81  N.  C.  201;  Municipal  Court  v.  Le 
Valley,  25  E.  I.  236,  55  Atl.  640. 

34.  Ind.— State  v.  Pitch,  113  Ind. 
478,  16  N.  E.  396.  Me.— Homstead  v. 
Loomis,  53  Me.  549;  Raymond  v.  Saw- 
yer, 37  Me.  406.  E.  I. — Municipal 
Court  v.  Le  Valley,  25  E.  I.  236,  55 
Atl.  640.  Vt — Aldrich  v.  Williams,  13 
Vt.  373. 

In  Conant  v.  Kendall,  21  Pick. 
(Mass.)  36,  it  was  held  that  a  statute 
providing  that  the  bond  of  a  guardian 
may  be  put  in  suit  for  the  use  of  the 
ward  or  any  person  interested  in  his  es- 
tate was  comprehensive  enough  to  in- 
clude creditors.  But  it  was  held  in 
Long  v.  Copeland,  182  Mass.  332,  65 
K.  E.  384,  the  debt  must  first  have  been 
reduced  to  a  judgment. 

In  Georgia  by  statute  it  is  provided 
that  a  creditor  of  the  estate,  who  has 
reduced  his  claim  to  judgment  against 
the  guardian  on  account  of  a  debt  of 
the  ward  upon  which  execution  has  been 
returned  nulla  bona,  may  sue  upon  the 
guardian's  bond.  Lewis  v.  Oliver,  96 
Ga.  260    22  S.  B.  949. 

35.  Montgomery  v.  Com.,  1  Mon. 
(Ky.)   197. 

36.  Norman  v.  Walker,  101  N.  C. 
24,  7  S.  E.  468;  Williams  v.  McNair, 
98  N.  C.  332,  4  S.  E.  131,  133. 


In  Pearson  v.  McMillan,  37  Miss.  588, 
the  court  speaking  of  bonds  by  fidu- 
ciaries said:  "It  is  generally  provided 
in  the  statutes  authorizing  such  bonds 
that  they  shall  be  put  in  suit  at  the 
instance  of  any  party  who  may  be  in- 
jured by  a  breach  of  their  conditions. 
Unlike  the  cases  of  private  contracts, 
the  obligee  has  no  beneficial  interest 
in  them  and  is  to  all  intents  and  pur- 
poses a  mere  nominal  party  whose  name 
is  used  because  that  of  the  party  who 
may  be  beneficially  interested  in  the 
performance  of  the  obligation  is  not 
known.  Hence  it  is  held  that  a  suit 
cannot  be  maintained  in  the  sole  name 
of  such  a  nominal  party,  without  stat- 
ing for  whose  use  it  is  brought  and 
showing  wherein  such  party  is  injured 
by  a  breach  of  the  conditions  of  the 
bond.  Judge,  etc.  v.  Johnson,  4  How. 
680;  Mitchell  v.  Connolly,a  Bailey  Eep. 
203;  Perkins  v.  Moore,  16  Ala.  10." 

It  is  sufficient  if  the  declaration 
shows  for  whose  use  the  suit  is 
brought;  it  is  not  indispensable  that  it 
appear  in  the  writ.  Davis  v.  Dickson, 
2  Stew.   (Ala.)   370. 

A  declaration  on  bond  at  the  rela- 
tion of  the  guardian  of  a  minor  which 
after  setting  up  the  breaches  concludes 
that  the  "ward  hath  sustained  dam- 
ages," sufficiently  shows  for  whose 
use  the  action  was  brought.  Lum  v. 
Springer,  24  Miss.  479. 

By  statute  in  Maine  it  is  provided 
that  in  actions  upon  probate  bonds,  the 
name,  place  of  abode  and  addition  of 
the  person,  for  whose  benefit  it  is  in- 
stituted shall  be  inserted  in  the  writ, 
otherwise  the  same  shall  abate.  If  it 
did  not  so  appear  the  court  might,  per- 
haps, in  its  discretion'  grant  the  mo- 
tion to  amend.  Puller  v.  Wing,  17  Me. 
222. 

Obligee  Only  Nominal  Plaintiff. — The 
state  or  the  obligee  of  the  bond  in 
whose  name  the  aetion  is  brought  is 
merely  a  nominal  plaintiff.  Patty  v. 
Williams,  71  Miss.  837,  15  So.  43;  Pear- 
son v.  McMillan,  37  Miss.   588,   60S. 
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name  of  the  ward,  the  real  party  in  interest,  although  the  obligee  be 
the  state  or  some  public  officer,37  and  in  some  the  succeeding  guardian 
has  been  permitted  to  bring  the  action  in  his  own  name.38 

Joinder The  interest  of  the  relators,  who  are  the  real  plaintiffs, 

in  order  to  permit  them  to  unite  in  an  action  must  be  such  as  would 
permit  plaintiffs  to  join.39  Consequently  if  the  bond  is  joint  as  to  the 
obligees  they  must  join,40  but  if  joint  and  several  the  action  may  be  on 


The  court  of  probate  is  only  a  nom- 
inal plaintiff,  the  persons  interested  be- 
ing the  real  plaintiffs.  Hopkinton  Pro- 
bate Court  v.  liamphear,  14  E.  I.  291. 

87.     Crowell  v.  Ward,  16  Kan.  60. 

In  Beakley  v.  Cunningham  (Ark.), 
165  S.  W.  259,  it  was  held  that  "the 
action  upon  the  guardian's  bond  might 
be  brought  in.  the  name  of  the  state 
as  trustee  of  an  express  trust,  or  by 
the  real  party  in  interest.  But  see 
Carmichael  v.  Moore,  88  N.  C.  29,  hold- 
ing the  eode  requirement  of  bringing 
actions  in  the  name  of  the  real  parties 
in  interest  has  no  application  to  an 
action  upon  guardian's  bond. 

"Where  the  amount  of  damages  arising 
from  a  breach  of  the  bond  is  alleged 
in  the  complaint  and  admitted  in  the 
demurrer,  the  ward  may  bring  the  ac- 
tion in  his  own  name  and  the  joinder 
of  the  state  is  surplusage.  McNeill  v. 
McBryde,  112  N.  C.  408,  16  S.  E.  841. 

In  New  York  actions  upon  the  guard- 
ian's bond  must  be  prosecuted  in  the 
name  of  the  person  in  whose  favor  a 
decree  against  such  guardian  has  been 
rendered.  Van  Zandt  V.  Grant,  175 
N.  Y.  150,  67  N.  E.  221. 

In  equity  the  suit  may  be  brought 
in  the  name  of  the  beneficiary.  Patty 
v.  Williams,  71  Miss.  837,  15  So.  43; 
Brannon  v.  Wright,  113  Tenn.  692,  84 
S.  W.  612. 

In  Patty  v.  Williams,  71  Miss.  837, 
15  So.  43,  the  court  said:  "True  the 
general  rule  is  that  the  holder  of  the 
legal  title  must  be  made  a  party,  so 
as  to  conclude  the  legal  title  by  the 
decree.  That  is  because  the  holder  of 
the  legal  title  might  assert  it  in  an- 
other suit,  but  the  state  could  never 
be  heard  to  assert  any  claim  on  the 
matter  involved  in  this  suit  and  a  de- 
cree in  this  suit  would  protect  the  de- 
fendants against  any  demand  on  the 
bond  to  the  extent  covered  by  the 
decree.  ...  At  law,  because  of  its 
regard  for  forms,  the  action  would  be 
in  the  name  of  the  obligee  in  the  bond 
for  the  use   of  the  real  parties  in  in- 
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terest.  Equity  rises  above  such  fetters, 
disregards  merely  useless  forms  and 
looks  only  to  substance,  and,  hence 
.'  .  .  the  state  is  not  a  necessary 
party."  The  statute  prescribing  the 
bond  shall  be  put  in  suit  in  the  name 
of  the  state  for  the  use,  etc.,  is  not 
intended  as  a  formula  for  suits  but 
only  that  the  bond  shall  be  held  by 
the  state  as  security  for  persons  injured 
by  the  breach. 

38.  Harshman  v.  McBride,  2  Ind. 
App.  382,  28  N.  E.  564;  Aldrich  v.  Wil- 
liams, 13  Vt.  373. 

Guardian  as  Trustee  of  Express 
Trust. — Under  a  section  of  the  code 
authorizing  a  trustee  of  an  express 
trust  to  sue  without  joining  the 
beneficiary,  a  succeeding  guardian  may 
institute  an  action  in  his  own  name 
upon  the  bond  of  his  predecessor.  Ma- 
han  v.  Steele,  109  Ky.  31,  40,  58  S.  W. 
446. 

39.  Montgomery  v.  Com.,  1  Mon, 
(Ky.)    197. 

Joinder  in  Equity. — Although  in  an 
action  at  law  upon  the  guardian's  bond 
it  may  be  necessary  to  bring  separate 
actions,  it  does  not  necessarily  follow 
that  the  wards  cannot  join  in  an  equity 
suit  demanding  a  settlement  and  pay- 
ment from  the  guardian  and  his 
sureties.  They  may  join  where  the  es- 
tate has  not  been  divided.  Query  as 
to  their  joining  if  the  estate  had  been 
divided.  Hutchcraft  v.  Shrout,  1  Mon. 
(Ky.)  206,  15  Am.  Dec.  100. 

40.  Sievers  v.  Havens,  5  Ky.  L.  Rep. 
857 

In  Loyd  v.  Doll  (Miss.),  11  So.  608, 
in  which  plaintiff  and  his  two  sisters 
were  co-usees  in  a  bond  and  the  plain- 
tiff brought  suit  upon  the  bond  with- 
out joining  his  sisters,  it  was  held  that 
the  court  had  no  power  to  make  any 
decree  affecting  the  rights  of  the 
minors. 

Where  the  guardian  has  been  dis- 
charged as  to  one  of  two  wards  the 
ward  who  has  been  relieved  from  the 
guardianship  is  not  a  necessary  party 
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the  relation  of  any  one  of  the  wards  without  joining  the  others.41 
b.  Parties  Defendant.  —  Guardian.  —  Usually  the  guardian  or  his  per- 
sonal representative  is  a  necessary  party  defendant  to  an  action  on  the 
bond,42  but  the  fact  that  he  is  a  non-resident,43  or  that  he  died  insolv- 
ent,44 will  excuse  joining  him  as  a  defendant,  and  if  the  bond  is  joint 
and  several,  the  sureties  may  be  sued  without  joining  the  guardian.45 
Sureties  and  Their  Assigns  or  Representatives.  —  In  an  action  on  the 
guardian's  bond,  either  the  sureties,46  or  their  personal  representa- 


in  an  action  by  the  other  ward  on  the 
guardian 's  bond.  Koberson  v.  Tonn,  76 
Tex.  535,  13  S.  W.  385. 

41.  Beseher  v.  State  ex  rel.  Ham- 
mann,   63   Ind.   302. 

In  United  States  v.  0  'Leary,  8  Mack. 
(D.  C.)  118,  holding  that  where  wards' 
equitable  rights  are  several,  suit  on  the 
bond  may  be  instituted  by  one  ward 
even  though  the  other's  right  of  action 
is  barred  by  limitations. 

Where  the  guardian  of  several  wards 
executed  but  one  bond,  the  action 
thereon  is  properly  brought  in  the  name 
of  the  state  on  relation  of  all  or  either 
of  the  wards.  Walsh  v.  State,  53  Md. 
539. 

In  Illinois  when  a  person  is  appointed 
guardian  of  several  wards  and  executes 
but  one  bond,  he  is  not  merely  the 
joint  guardian  of  all  but  the  separate 
guardian  of  each  and  any  one  of  them 
may  put  the  bond  to  suit.  Winslow  v. 
People,  117  111.  152,  7  N.  E.  135. 

42.  To  a  bill  in  equity  against  a 
surety  the  personal  representative  of 
the  guardian  is  a  necessary  party  de- 
fendant. United  ■  States  Fid.  &  Guar. 
Co.  v.  Pittman   (Ala.),  62  So.  784. 

It  is  proper  to  join  in  one  action 
the  administrators  of  the  deceased 
guardian  and  the  sureties  on  the  bond 
and  determine  the  status  of  the  account 
and  the  rights  of  all  the  parties  in 
one  action.  Zurfluh  v.  Smith,  135  Cal. 
644,   67  Pac.   1089. 

In  Georgia  it  is  provided  by  statute 
that  when  "the  guardian  is  dead  and 
his  estate  unrepresented"  the  surety 
may  be  sued  alone.  United  States 
Fidelity  &  Guar.  Co.  v.  Davis,  2  Ga. 
App.  525,  58  S.  E.  777. 

Where  Ward  Is  an  Adult. — But  in 
State  v.  Slevin,  93  Mo.  253,  6  S.  W.  68, 
3  Am.  St.  Rep.  526,  it  was  held  that 
an  adult  ward  can  sue  the  sureties  with- 
out making  the  guardian  a  party. 

43.  State  v.  Slevin,  93  Mo.  253,  6 
S.  W.  68,  3  Am.  St.  Rep.  526. 

44.  Fulgham  v.   Herstein,    77    Ala. 


496;  Jones  &  Cullom  v.  Knox,  46  Ala. 
53,  7  Am.  Bep.  583. 

The  fact  that  the  guardian  is  a  non- 
resident of  the  state  and  there  was  no 
administration  upon  his  estate,  and  the 
other  surety  not  joined  died  insolvent 
is  a  sufficient  excuse  for  not  joining 
their  personal  representatives.  Frier- 
son  v.  Travis,  39  Ala.  150,  quoted  in 
Fulgham  v.  Herstein,  77  Ala.  496. 

In  Spivey  v.  Jenkins,  36  N.  C.  126, 
where  it  appeared  on  the  pleadings  that 
the  guardian  was  dead,  insolvent  and 
had  no  personal  representative,  it  was 
held  to  be  no  objection  to  the  bill  that 
a  personal  representative  of  the  prin- 
cipal was  not  made  a  party  defend- 
ant. 

But  where  the  estate  is  not  worth- 
less, and  the  guardian  had  not  settled 
his  accounts,  his  personal  representa- 
tive is  a  necessary  party.  Bibb  v. 
Carpenter,  46  Ala.   584. 

45.  Peelle  v.  State  ex  rel.  Hipes,  118 
Ind.  512,  517,  21  N.  E.  288;  Brannon 
v.  Wright,  113  Tenn.  692,  84  S.  W. 
612. 

A  statutory  provision  exists  in  some 
jurisdictions  making  every  joint  bond 
several  as  well  as  joint,  and  permitting 
suit  against  all  or  any  part  of  the 
obligors.  Under  such  statute  plaintiff 
may  proceed  against  the  sureties  with- 
out joining  the  guardian.  Ala. — Fulg- 
ham v.  Herstein,  77  Ala.  496.  Colo. 
Gebhard  v.  Smith,  1  Colo.  App.  342- 
347,  29  Pac.  303.  111.— Kaspar  v.  Peo- 
ple, 230  111.  342-355,  82  N.  E.  816. 
And  the  plaintiff  need  assign  no  rea- 
son for  the  omission.  Fulgham  V.  Her- 
stein,   77  Ala.   496. 

It  is  the  better  practice  to  join  the 
guardian  in  all  cases.  Brannon  v. 
Wright,   113   Tenn.   692,   84  S.  W.   612. 

46.  Ga. — MeDougald  v.  Maddox,  32 
Ga.  63-70;  United  States  Fidelity  &  G. 
Co.  v.  Davis,  2  Ga.  App.  525,  58  S.  E. 
777.  Ind. — Beseher  v.  State  ex  rel.  Ham- 
mann,  63  Ind.  302-321.  Tenn — Foster 
v.    Maxey's    Exr.,    6   Terg.    224.     Va. 
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tives,47  or  mortgagees,48  or  the  heirs  at  law  or  distributees  of  a  deceased 
surety49  are  proper  parties  defendant.  If  some  of  the  sureties  are 
joined  and  the  obligation  is  joint  only,  then  all  of  them  must  be  made 
parties.50  The  rule  is  otherwise,  however,  where  the  obligation  is  joint 
and  several.51 

Guardian's  Accomplice One  assisting  the  guardian  in  defrauding  the 

ward  need  not  be  made  party  to  an  action  on  the  guardian's  bond.58 

Bill  in  Equity  for  Accounting. —  The  sureties  are  proper  parties  to  a 
suit  in  equity  to  compel  an  accounting  and  to  recover  such  sums  as  may 
be  found  due,53  or  if  dead  his  personal  representatives54  are  proper  but 
not  necessary  parties.  To  any  account  between  a  ward  and  a  surety, 
however,  the  principal,  or  if  he  be  insolvent,  his  trustee  is  a  necessary 
party.55 

Joinder  of  Sureties  on  Different  Bonds.  —  It  is  proper  to  join  the  guardr 


Spottswood  v.  Dandridge,  4  Munf.  289- 
298. 

47.  Burford  v.  Steele,  80  Ala.  147; 
Lynch  v.  Eotan,  39  111.  14. 

48.  Burford  v.   Steele,   80   Ala.   147. 

49.  Gillespie  v.  Hauenstein,  72  Miss. 
838,  17  So.  602;  Patty  v.  Williams,  71 
Miss.    837,   15   So.   43. 

On  a  bill  against  the  guardian  and 
the  executors  of  a  deceased  surety  who 
devised  his  property,  it  was  held  that 
the  devisees  ought  to  be  made  parties 
as  the  whole  estate  'might  become 
responsible  to  the  plaintiff.  Wiser  v. 
Blachly,  1  Johns.  Ch.   (N.  Y.)  437. 

Trustee  Under  Will  of  Surety.— It 
was  held  in  Duck  v.  McGrath,  160  App. 
Div.  490,  145  N.  Y.  Supp.  1040,  that 
the  trustee  under  the  will  of  a  deceased 
surety  "is  a  proper,  if  not  a  neces- 
sary, party  thereto  within  the  general 
rule  in  equity  that  all  persons  who  are 
or  may  be  materially  interested  in  the 
subject-matter  of  the  action  are  proper 
parties. 

50.  Butler  v.  Durham,  38  N.  O.  589; 
Hedriek's  Admr.  v.  Hopkins,  S  W.  Va. 
167. 

Surety  Out  of  State. — It  is  not  neces- 
sary to  join  a  surety  who  is  beyond  the 
jurisdiction  of  the  state.  Spivey  v. 
Jenkins,  36  N.  C.  126. 

51.  In  an  action  against  some  of 
the  obligors  on  a  joint  and  several 
bond,  or  against  the  obligors  on  a 
cumulative  bond  without  joining  the 
others,  those  sued  cannot  compel  plain- 
tiff to  bring  in  the  other  sureties  nor 
can  they  themselves  bring  them  into 
plaintiff's  suit  merely  because  there 
might  be  a  right  of  contribution  after 
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recovery    by    plaintiff.      Remington   v. 
Hopson,  137  Ga.  95,  101,  72  S.  E.  918. 

52.  Kretzschmar  v.  Peschel  (Tex. 
Civ.  App.),  144  S.  W.  1021,  notary  pub- 
lic. 

53.  Blacks.  Kaiser,  91  Ky.  422,  16 
S.  W.  89;  Hutchcraft  v.  Shrout,  1  Mon. 
(Ky.)  206,  15  Am.  Dec.  100. 

A  bill  by  a  ward  seeking  an  ac- 
counting and  to  recover  for  the  mal- 
administration of  the  ward's  estate 
and  for  breach  of  the  trust  by  a  wrong- 
ful investment  of  the  property  received 
by  the  guardian,  seeks  a  decree 
against  the  guardian  as  an  individual 
and  the  sureties  are  properly  joined 
as  respondents  with  the  guardian. 
Scott  v.  Reeves,  131  Ala.  612,  31  So. 
453. 

Sureties  on  Additional  Bond. — It  was 
held  in  Hutchcraft  v.  Shrout,  1  Mon. 
(Ky.)  206,  15  Am.  Dec.  100,  that  if 
the  guardian  has  given  additional  bond, 
the  sureties  on  that  or  their  personal 
representatives    should   be    joined. 

Discharged  Sureties.  —  A  guardian 
having  given  one  bond,  afterwards  vol- 
untarily comes  into  court  and  gives 
another  bond.  The  sureties  on  the  first 
bond  are  thereby  discharged  and  are 
neither  necessary  nor  proper  parties  to 
a  bill  by  the  ward  against  the  guard- 
ian and  his  sureties  on  the  second  bond 
for  a  settlement  of  the  accounts.  Say- 
ers  *.  Cassell,  23  Gratt.  (Va.)  525. 
And  see  United  States  Fidelity  &  Guar- 
anty Go.  v.  Parker,  20  Wyo.  29,  121 
Pac.   531. 

54.  Hutchcraft  v.  Shrout,  1  Mon, 
(Ky.)  206,  15  Am.  Dec.  100.  . 

55.  O'Hara  v.  Shepherd,  3  Md.  Ob. 
306,  316. 
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ian  or  his  personal  representatives  and  several  sets  of  sureties  on 
different  bonds  given  by  him  for  the  performance  of  his  trust.58  But 
the  sureties  on  the  original  guardianship  bond  are  not  necessary  par- 
ties to  an  action  on  a  cumulative  bond,57  and  if  a  guardian  executes  a 
separate  bond  for  each  ward,  the  guardian  and  his  sureties  on  the  sev- 
eral bonds  cannot  be  sued  jointly.58 

5.  The  Pleadings.  —  a.  General  Statement  —  The  early  common 
law  practice  in  suing  on  the  bond  of  a  guardian  was  to  declare  on  the 
penalty  without  noticing  the  condition,  making  profert  of  the  bond. 
To  answer  this  the  defendant  craved  oyer  of  the  bond  and  condition 
thereof,  and  pleaded  conditions  performed.  In  reply,  the  plaintiff  in 
the  replication  set  out  special  breaches,  which  the  defendant  was  com- 
pelled to  answer  specially  instead  of  repeating  in  his  rejoinder  "con- 
ditions performed."59 

Under  the  more  modern  practice  the  plaintiff  frequently  sets  out 
both  the  bond  and  condition,  and  assigns  special  breaches  in  the  declar- 
ation; and  where  the  action  is  brought  by  a  relator  this  perhaps  be- 
comes necessary  in  order  to  show  the  relator's  title  to  sue  on  the  bond, 
founded  on  the  injury  he  has  sustained,  and  the  defendant  should  then 


56.  Ala. — Matthews  v.  Mauldin,  142 
Ala.  434,  38  So.  849.  N.  C— Butler  v. 
Durham,  38  N.  C.  589.  Term.— State  v. 
Parker,  8  Baxt.  495.  Tex. — Moore  v. 
Hanscom  (Tex.  Civ.  App.),  103  S.  W. 
665. 

May  Be  Joined  if  Guardian  Insolv- 
ent.— In  McDougald  v.  Maddox,  32  Ga. 
63,  in  which  a  guardian  because  of  a 
transfer  of  the  guardianship  to  another 
county  executed  several  bonds  with 
different  sureties,  it  was  held  proper  to 
join  the  principal  and  the  different 
sets  of  sureties  in  a  bill  praying  a 
discovery  of  the  amount  of  the  devas- 
tavit provided  the  principal  is  insolv- 
ent or  there  is  apt  to  be  a  deficiency 
to  be  collected  out  of  the  sureties. 

Sureties  of  Guardian  Who  Is  Execu- 
tor.— In  Spottswood  v.  Dandridge,  4 
Munf.  (Va.)  289-299,  in  which  the 
same  person  was  executor  of  the  will 
and  guardian  of  the  heirs,  it  was  held 
that  in  equity,  wherever  there  is  a 
doubt  as  to  who  should  pay,  both  sets 
of  securities  may  be  joined.  Quoted 
extensively  in  Eeed  &  Boper  v.  Hedges, 
16  W.  Va.  168. 

Sureties  of  the  Guardian  and  the  Ad- 
ministrator.— In  Harris  v.  Harrison,  78 
N".  C.  202,  where  the  guardian  died  and 
an  administrator  was  appointed  and  in 
which  there  was  a  question  as  to 
whether  the  funds  had  been  wasted  by 
the  guardian  or  the  administrator,  it 
was   held   the   ward   had  her  election 


to  sue  either  set  of  sureties  or  both. 
Loftin  v.  Cobb,  126  N.  C.  58,  35  S.  E. 
230. 

57.  Where  a  guardian  executes  a 
new  bond  which  is  cumulative,  making 
the  sureties  on  the  second  bond  co- 
sureties with  those  on  the  first,  it  is 
not  necessary  to  join  the  sureties  on 
the  first  bond.  Bemington  v.  Hopson, 
137  Ga.  95,  100,  72  S.  B.  915. 

Sureties  on  Guardian's  and  Sale 
Bonds. — Johnson  v.  Chandler,  15  B. 
Mon.  (Ky.)  584,  in  which  the  guardian 
when  qualifying  executed  his  bond 
with  surety  in  the  county  court,  and 
later  when  he  sought  to  sell  some  of 
the  ward's  land'  was  ordered  by  the 
circuit  court  to  give  a  bond  therefor, 
held  that  the  sureties  on  the  original 
bond  are  not  necessary  parties  to  an 
aetion  on  the  bond  given  by  order  of 
the  circuit  court. 

58.  Norton  v.  Miller,  25  Ark.  108, 
116. 

59.  Davis  v.  Dickson,  2  Stew.  (Ala.) 
370;  Com.  v.  Miller,  5  Mon.  (Ky.)  205. 
See  the  titles  "Bonds;"  "Oyer  and 
Profert." 

By  the  statute  of  8  and  9  Westm. 
3,  ch.  11,  the  plaintiff  was  permitted 
to  assign  as  many  breaches  as  he 
thought  proper.  Davis  v.  Dickson,  2 
Stew.  (Ala.)  370,  379.  And  where  this 
statute  was  not  adopted  as  part  of  the 
common  law,-  the  old  rule  obtains  that 
but  one  breach  can  be  assigned.  If  the 
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plead  to  each  breach  specifically  instead  of  pleading  generally  condi- 
tions performed.60 

b.  Plaintiff's  Pleadings.  —  (I.)  Joinder  of  Causes  of  Action.  —  It  has 
been  held  that  plaintiff  may  join  with  an  action  upon  the  bond  an  ac- 
tion to  set  aside  an  order  of  the  court  approving  the  guardian's  final 
report,61  or  an  action  for  conversion  by  the  guardian  of  the  personal 
property  of  the  ward,62  or  he  may  join  an  action  for  settlement  of  a 
guardian's  account  and  for  a  judgment  against  his  sureties  for  the  sum 
found  due.63  By  statute  sometimes  permission  is  given  to  join  actions 
upon  two  or  more  bonds  executed  by  the  same  guardian,  although  signed 
by  different  sureties.64 

(IX)  Appointment  of  Guardian.  —  The  declaration  should  contain  an 
allegation  of  the  appointment  of  the  guardian,65  and  also  that  his  sup- 
posed ward  is  an  infant  if  such  is  the  case.66 

(in.)  Execution  and  Approval  of  Bond.  —  The  fact  of  the  execution67 
and  approval  of  the  bond  should  be  alleged.68 


pleader  assigns  more  than  one  breach, 
special  demurrer  will  lie.  Bailey  v. 
Rogers,  1  Me.  186.  See  infra,  X,  B, 
5,  b,  (VI.),  and  4  Standard  Proc  506. 

60.  Com.  v.  Miller,  5  Mon.  (Ky.) 
205,  the  court  saying:  "But  whenever 
this  is  done  it  is  evident  that  the  plain- 
tiff anticipates  a  stage  of  the  clause 
at  the  close  of  the  declaration,  which, 
according  to  the  former  practice,  would 
be  still  distant;  that  is,  at  the  close 
of  his  declaration,  according  to  this 
practice,  he  is  at  the  same  point  which 
he  would  be  at,  according  to  the  an- 
cient method,  at  the  close  of  his  replica- 
tion; and  it  thence  follows  that  the 
defendant  ought  to  be  compelled  to 
give  as  special  an  answer  to  the  dec- 
laration thus  drawn  as  in  the  former 
method  he  would  be  compelled  to  give 
to  the  replication,  assigning  the 
breaches  for  the  first  time,  instead  of 
the  general  answer  of  'conditions  per- 
formed' which  only  fits  the  case  before 

.the  breaches  are  assigned  at  all." 

61.  State  v.  Parsons,  147  Ind.  579, 
47  N.  E.  17,  62  Am.  St.  Rep.  430;  State 
v.  Peckham,  136  Ind.  198,  36  N.  E.  28. 
See  generally  the  title  "Joinder  of 
Actions." 

62.  Bond  v.  Dillard,  50  Tex.  302. 

63.  Zurfluh  v.  Smith,  135  Cal.  644, 
67  Pac.  1089;  Black  v.  Kaiser,  13  Ky. 
L.  Bep.  11,  16  S.  W.  89. 

64.  State  v.  Parsons,  147  Ind.  579, 
47  N.  E.  17,  62  Am.  St.  Bep.  430.  See 
supra,  X,  B,  4,  b. 

65.  Com.  v.  Pray,  1  Phila.  (Pa.) 
58;  Schoenleber  v.  Burkhardt,  94  Wis. 
575,  69  N.  W.  343.  See  supra,  X,  A,  7,  b.  | 
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The  allegation  of  the  appointment  of 
the  guardian  is  sufficient  to  show  that 
the  guardian  has  qualified,  the  qualifica- 
tion being  a  condition  precedent  to 
the  appointment.  Schoenleber  v.  Burk- 
hardt, 94  Wis.  575,  69  N.  W.  343. 

In  an  action  by  a  subsequent  guard- 
ian upon  the  bond  of  the  former  he 
must  allege  he  was  duly  appointed  by 
the  court  having  jurisdiction  of  the 
matter.  HI. — People  v.  Steele,  7  HI. 
App.  20.  Mo.— State  v.  Carroll,  63  Mo. 
156.  N.  J.— The  Ordinary  v.  Hoplfer,  36 
Atl.  769. 

A  profert  of  letters  of  guardianship 
at  the  close  of  the  declaration  is  not 
sufficient  averment  of  the  appointment 
as  guardian.  People  v.  Steele,  7  El 
App.  20. 

66.  State  v.  Carroll,  63  Mo.  156. 

67.  Laswell  v.  Johnson,  8  Ky.  L. 
Rep.  536.     See  4  Standard  Proo.  501. 

In  an  action  against  a  guardian  and 
sureties  the  complaint  stated  that  the 
bond  was  executed  by  the  guardian 
In  the  bond  the  names  of  the  defend- 
ants appeared.  It  was  held  that  a  de- 
murrer by  the  sureties  should  have  been 
sustained,  there  being  no  allegation  that 
the  names  contained  in  the  bond  were 
the  defendants  or  subscribed  by  their 
authority.    Pee  v.  State,  74  Ind.  66. 

In  an  action  against  the  representa- 
tives of  a  deceased  obligor,  it  should 
be  alleged  that  he  was  living  at  the 
time  of  the  execution  of  the  bond.  Com. 
v.  Pray   1  Phila.  (Pa.)  58. 

68.  State  v.  Roche,  94  Ind.  372. 

A  sufficient  showing  of  approval  of 
the  bond  is  made  where  the  complaint 
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(IV.)  Contents  of  Bond.  —  Generally  the  bond  or  a  copy  should  be 
filed  with  the  complaint  as  an  exhibit,69  or  the  bond  may  be  set  out  in 
haec  verba.70 

(V.)  Possession  of  Funds. —  The  complaint  or  petition  should  show 
that  the  funds  of  the  ward  have  come  into  the  hands  of  the  guardian 
after  his  appointment.71 


contains  a  copy  of  the  bond  'by  which 
it  appears  that  it  was  approved  by  the 
clerk  of  the  court.  State  v.  Eoche,  94 
Ind.  372. 

Approval  Presumed.  —  A  complaint 
failing  to  allege  an  approval  of  the 
bond  but  alleging  the  execution  of  the 
bond  and  a  sale  of  real  estate  is  suf- 
ficient, where  under  the  statute  the 
court  cannot  direct  a  sale  of  the  real 
estate  until  approval  of  the  bond,  and 
it  will  be  presumed  the  court  acted 
regularly  and  approved  such  bond. 
Shook  v.  State,  53  Ind.  403. 

69.  Miller  r.  State,  63  Ind.  219.  See 
4  Standard  Proc.  498;  6  Standard 
Proc.  698,  and  the  title  "Oyer  and 
Profert." 

"But  the  form  of  declaring,  as  ex- 
hibited in  the  best  precedents,  shows 
that  only  the  condition  of  the  bond  is 
set  forth  and  the  breaches  thereof." 
Clancy  v.  Dickey,  9  N.  C.  497. 

Inducement  Unnecessary. — It  is  not 
necessary  to  set  out  any  inducement  or 
statement  upon  which  the  contract  is 
founded;  but  the  declaration  at  once 
proceeds  to  the  statement  of  the  spe- 
cialty.    Lum  v.  Springer,  24  Miss.  479. 

Condition.  —  Complaint  should  set 
forth  the  condition  of  the  bond  by 
the  breach  of  which  the  plaintiffs  suf- 
fered damage.  McKinnon  v.  McKin- 
non,  81  N.  C.  201. 

Variance  Between  Allegations  and 
Copy. — Where  there  is  a  variance  be- 
tween the  terms  of  the  bond  as  stated 
in  the  complaint  and  in  a  copy  filed  as 
an  exhibit,  the  latter  will  be  presumed 
to  be  right.  Hurlburt  v.  State,  71  Ind. 
154;  Cotton  v.  State,  64  Ind.  573. 

Error  in  Name  of  Appointing  Court. 
A  variance  between  the  complaint  and 
bond  in  that  the  complaint  alleged  the 
guardian  was  appointed  by  the  common 
pleas  and  the  bond  filed  with  the  com- 
plaint recited  he  was  appointed  by  the 
circuit  court  is  an  immaterial  vari- 
ance.    Stroup  v.  State,  70  Ind.  495. 

Variance  in  Names. — The  declaration 
upon  the  guardian's  bond  described  de- 
fendant  as  guardian   of  Lucretia    C, 


referring  to  the  record  of  the  bond. 
The  bond  stated  the  ward's  name  was 
Emma.  Her  full  name  was  Emma 
Lucretia.  Held  the  reference  to  the 
bond  was  sufficient  to  identify  it,  and 
the  use  of  the  name  Lucretia  is  a 
clerical  error  which  is  amendable  as 
of  course.  Landon  v.  Comet,  62  Mich. 
80,  28  N.  W.  788. 

In  McDonald  v.  People,  12  Colo.  App. 
98,  54  Pac.  863,  where  the  minor  is 
described  in  the  bond  as  Lizzie  and 
in  the  complaint  as  Bessie  and  it  is 
alleged  these  were  different  names  of 
the  same  person,  it  was  held  there 
is  no  real  variance  between  the  com- 
plaint  and  bond. 

Variance  in  Dates. — A  variance  be- 
tween the  date  of  the  bond  and  the 
date  set  forth  in  the  statement  is  not 
a  fatal  error.  It  is  allowable  to  set 
forth  the  actual  date  of  the  approval 
of  the  bond  although  it  differs  from 
that  of  the  bond.  Com.  v.  Esterly,  10 
Pa.  Co.  Ct.  1. 

In  Pennsylvania  there  is  a  statutory 
requirement  that  plaintiff  file  a  con- 
cise statement  of  his  demand;  and  the 
same  nicety  required  in  a  declaration 
is  not  necessary  in  this  statement,  it 
being  sufficient  if  it  apprises  the  "de- 
fendant of  the  terms  of  the  contract, 
its  nature  and  the  amount  the  plain- 
tiff claims  is  really  due."  Com.  v. 
Esterly,  10  Pa.  Co.  Ct.  1. 

Profert. — If  statute  requires  the  bond 
to  be  filed  in  the  office  of  the  clerk 
of  the  court,  no  profert  is  necessary. 
Com.  v.  Pray,  1  Phila.  (Pa.)  58. 

70.  Clement  v.  Hughes,  13  Ky.  L. 
Eep.  352,  17  S.  W.  285;  Laswell  v. 
Johnson,  7  Ky.  L.  Eep.  679.  See  4 
Standard  Proc.  499;  6  Standard  Proc, 
697. 

In  Wisconsin  a  bond  by  a  guardian  is 
not  an  instrument  for  the  payment  of 
money  only  under  the  statute  permit- 
ting such  instruments  to  be  set  out  in 
Jiaec  verba  with  an  allegation  of  the 
amount  due  thereon.  Carrington  v. 
Bayley,  43  Wis.  507. 

71.  Harness  v.  State,  143  Ind.  420, 
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(VI.)  Breaches.  —  In  assigning  the  breaches  the  particular  acts  of 
the  guardian  assigned  as  breaches  of  the  bond  should  be  alleged  spe- 
cially.72 Generally  it  is  sufficient  in  alleging  the  breaches  to  lay  the 
breach  in  negative73  or  affirmative74  terms  of  the  covenant,  or  in  words 
containing  the  sense  and  substance  of  the  covenant.75  But  such  a  gen- 
eral allegation  will  always  suffice.    Sometimes  it  is  necessary  to  allege 


42  N.  E.  813;  The  Ordinary  v.  Hoplei 
(N.  J.),  36  Atl.  769. 

But  an  allegation  that  the  guardian 
did  not  file  an  inventory  ' '  of  all  the 
estate  of  said  infants,  which  he  had 
taken  possession  of,"  sufficiently  avers 
a  receipt  of  the  property  by  the  guard- 
ian. Ordinary  v.  Heishon,  42  N.  J.  L. 
15. 

72.  Ga. — Justices  of  Inferior  Court 
v.  Woods,  1  Ga.  84.  Pa. — Com.  v.  Pray, 
1  Phila.  58.  Wis. — Carrington  v.  Bay- 
ley,  43  Wis.  507. 

See  4  Standard  Peoc.  504,  et  seq. 

An  averment  of  breach  of  the  bond 
that  the  guardian  refused  to  pay  the 
plaintiff,  who  is  the  state,  or  the  minors, 
neither  the  state  nor  the  wards  dur- 
ing minority  being  entitled  to  receive 
the  money,  is  fatally  defective.  "In 
order  to  constitute  a  good  averment  of 
such  a  breach,  the  declaration  should 
aver  a  demand,  with  time  and  place, 
made  by  the  person  entitled  to  receive 
the  money,  and  a  refusal  to  pay  on  such 
demand  to  the  person  thus  entitled  to 
receive  and  reeeipt  for  it."  Case  & 
Leohner  v.  State,  1  Ohio  Dec.  (Beprint) 
486. 

73.  Carroll  v.  Foster,  3  Yerg.  (Tenn.) 
468. 

74.  Bailey  v.  Eogers,  1  Me.  186. 

75.  Bailey  v.  Eogers,  1  Me.  186. 

A  complaint  alleging  the  guardian  and 
his  administrator  "never  paid  said 
sums,  or  any  portion  thereof  to  said 
wards"  was  held  to  contain  a  sufficient 
allegation  of  a  breach.  Higgins  « 
State,   87  Ind.  282. 

An  allegation,  in  the  replication,  of 
a  failure  to  account  and  a  non-pay- 
ment over  of  the  money  alleged  to 
be  due  the  ward  is  a  sufficient  allega- 
tion of  a  breach.  Trippe  v.  State,  46 
Md.   512. 

And  in  People  v.  Seelye,  146  111.  189, 
32  N.  E.  458,  it  was  held  that  "the 
allegation  of  a  settlement  in  the  pro- 
bate court  and  a  failure,  neglect  and 
refusal  to  pay  over  to  the  ward  the 
amount  found  due  by  that  court,  is  a 
sufficient  assignment  of  a  breach  of  the 
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condition  .that  the  guardian  should 
faithfully  discharge  the  office  and  trust 
imposed  upon  him  according  to  law." 

A  declaration  which  set  out  a  bond 
to  the  ordinary  by  the  guardian  with 
condition  for  the  "faithful  discharge  of 
her  trust  as  such  guardian  in  respect 
to  money  so  paid  to  her,  and  that  if 
she  should  duly  account  according  to 
law  for  the  same,  then  the  said  obliga- 
tion to  be  void  or  else  to  be  and  re- 
main in  full  force  and  effect,"  and 
which  alleged  a  breach  of  such  condi- 
tion in  that  the  said  guardian  "did 
not  duly  account  according  to  law  for 
said  money  so  paid  to  her  as  such 
guardian,  but  did  wholly  neglect  and 
refuse  and  still  does  neglect  and  re- 
fuse so  to  do,"  and  which  concluded 
with  the  statement  that  "neither  the 
said  guardian  nor  the  obligors  or  either 
of  them  though  often  requested  so  to 
do  have  paid  said  money  or  any  part 
thereof  to  the  plaintiff  or  otherwise, 
but  have  wholly  neglected  and  refused 
to  do  so,"  was  held  to  be  good  in 
Ordinary  v.  Wolfson,  65  N.  J.  L.  418, 
47  Atl.  457,  the  court  saying:  "It  is 
difficult  to  conceive  of  a  pleading  more 
specific.  It  clearly  stated  the  condi- 
tion of  the  bond  and  alleges  in  fact 
but  one  breach  though  possibly  in  dou- 
ble form,  but  the  last  assignment  of 
breach  is  broad  enough  to  cover  the 
whole  case." 

Conversion. — The  facts  constituting 
the  conversion  of  the  money  of  the 
ward  need  not  be  alleged,  it  being 
sufficient  merely  to  allege  that  the 
guardian  converted  .  the  money  to  his 
own  use.  Shook  v.  State,  53  Ind.  403; 
Vincent  v.  Starks,  45  Wis.  458.  See 
the  title  "Trover  and  Conversion." 

But  in  an  action  against  the  guard- 
ian in  respect  to  promissory  notes  in 
his  hands,  the  complaint  should  show 
if  the  notes  are  due  or  when  they  will 
come  due;  where  this  is  not  shown, 
in  charging  the  guardian  with  conver- 
sion by  selling  or  assigning  them,  the 
facts  should  be  alleged.  Kidwell  v. 
State,  45  Ind.  27. 
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the  particular  facts  so  that  the  court  can  see  if  there  has  been  a  breach.76 
If  the  breaches  assigned  are  broader  or  more  limited  than  the  condi- 
tions of  the  bond,  they  are  insufficient,"  but  where  the  bond  compre- 
hends a  multiplicity  of  matters,  the  general  mode  of  assigning  breaches 
is  sufficient;78  the  breaches  should  be  separately  assigned.79 

Allegation  of  Nonpayment.  —  The  complaint  should  contain  an  allega- 
tion of  nonpayment  by  the  guardian  of  the  amount  found  due,80  but 
its  absence  has  been  held  not  to  be  sufficient  to  cause  a  reversal.81 

(VII.)  Prerequisites  to  Action  Fixing  Liability.  —  Ordinarily  it  must  be 
alleged  that  an  accounting  has  been  had  by  the  guardian  and  an  order 
of  court  rendered  in  relation  to  the  trust  fund  which  has  not  been  com- 
plied with  by  him,82  or  that  the  guardian 's  liability  has  been  otherwise 


76.  Ordinary  v.  Heishon,  42  N.  J.  L. 
15. 

An  allegation  that  the  guardian  had 
not  improved  the  estate  of  the  ward 
for  the  latter 's  use  and  best  interest 
is  too  indefinite.  Ordinary  v.  Heishon, 
42  N.  J.   L.   15. 

An  assignment  of  a  breach  by  al- 
leging "that  the  guardian  failed  to 
discharge  his  duty  according  to  law," 
is  too  general.  Burrus  v.  Thomas,  13 
Smed.  &  M.   (Miss.)   459. 

Negligence. — Where  a  guardian  is 
charged  with  failure  to  collect  a  prom- 
issory note,  the  complaint  must  con- 
tain an  allegation  of  negligence  or 
other  allegation  making  him  responsible 
for  it.     Sanders  v.  State,  49  Ind.  228. 

77.  Darland  v.  Justices,  4  Bibb 
(Ky.)  523;  Bailey  v.  Bogers,  1  Me. 
186. 

Where  a  declaration  alleges  several 
distinct  breaches  of  the  condition  of 
the  bond,  and  then  avers  damages  by 
reason  of  "said  breach,"  defendant 
cannot  know  upon  which  breach  plain- 
tiff relies,  and  the  declaration  is  there- 
fore bad.  Com.  v.  Pray,  1  Phila.  (Pa.) 
58. 

78.  Darland  v.  Justices,  4  Bibb 
(Ky.)  523,  consequently  it  is  not  neces- 
sary to  allege  from  whom  the  money 
is  due  or  how  the  estate  was  wasted. 

79.  Bailey  v.  Bogers,  1  Me.  186;  Or- 
dinary  v.  Hopler  (N.  J.),  36  Atl.  769. 
But  see  Bichardson  v.  State,  55  Ind. 
381.     And   see   4   Standard  Peoc.   506. 

Each  Breach  a  Cause  of  Action. — In 
State  v.  Boche,  94  Ind.  372,  the  court 
said:  "In  an  action  on  a  bond,  where 
several  breaches  axe  assigned,  each 
breach  so  assigned,  taken  in  connec- 
tion with  the  introductory  paragraphs 
of  the  complaint,  is  to  be  regarded, 
for  the  purpose  of  forming  the  issues 


to  be  tried,  as  a  separate  paragraph 
of  the  complaint  and  as  constituting 
a  distinct  cause  of  action."  See  4 
Standard  Proc.  507. 

But  in  Hay  v.  State,  58  Ind.  337, 
it  was  held  that  a  complaint  reciting 
"a  series  of  facts,  in  assigning  a  breach 
of  the  bond,  and  showing  the  amount 
of  money"  in  the  guardian's  hands,  is 
not  objectionable  on  the  ground  of 
duplicity. 

80.  United  States  Fidelity  &  Guar. 
Co.  v.  State,  40  Ind.  App.  136,  81  N.  E. 
226.    See  4  Standard  Proc.  503. 

Time  of  Default. — In  an  action 
against  a  surety  to  which  he  pleads  a 
discharge,  a  replication  alleging  the  re- 
ceipt of  money  by  the  guardian  prior 
to  the  discharge  and  his  insolvency  at 
the  trial,  is  insufficient.  It  should  al- 
lege a  default  by  the  guardian  prior 
to  the  discharge.  Justices  of  Inferior 
Court  v.  Woods,  1  Ga.  84. 

81.  United  States  Fidelity  &  Guar. 
Co.  v.  State,  40  Ind.  App.  136,  81  N.  E. 
226. 

Need  Not  Aver  Nonpayment. — In 
Zurfluh  v.  Smith,  135  Cal.  644,  67  Pac. 
1089,  in  an  action  against  the  admin- 
istrator of  a  deceased  guardian  and  the 
sureties,  it  was  held  that  it  is  not  neces- 
sary to  allege  that  the  administrator 
had  not  paid  the  amount  due  the  plain- 
tiff. - 

82.  IT.  S.— Robb  v.  Perry,  35  Fed. 
102.  Colo. — McDonald  v.  People,  29 
Colo.  503,  69  Pac.  703.  HI.— People  v. 
Steele,  7  111.  App.  20. 

See  supra,  X,  B,  3.  Compare  X,  B, 
5,  b,  (VI.). 

But  the  grounds  and  reasons  of  the 
court,  or  the  facts  relied  upon  in  mak- 
ing the  order  to  deliver  up  the  prop- 
erty,   need    not    be    stated.       United 
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fixed,83  or  that  he  has  been  called  to  account  in  the  proper  court  and 
refused  so  to  do,84  but  such  allegations  are  not  necessary  where  there 
has  been  a  breach  of  the  conditions  of  the  bond  which  makes  it  neces- 
sary to  resort  to  the  bond  to  protect  the  ward's  interests,  such  as  con- 
version of  the  ward's  property.85 

The  insolvency  of  the  guardian  need  not  be  alleged  in  an  action  against 
the  sureties,  where  a  suit  against  the  guardian  is  not  an  essential  prere- 
quisite to  an  action  against  the  sureties.86 

Permission  To  Sue.  —Although  a  statute  may  require  permission  and 
direction  of  the  probate  judge  or  of  the  court  to  sue  upon  the  bond, 
the  obtaining  of  such  permission  is  no  part  of  the  plaintiff's  cause  of 
action  and  hence  it  need  not  be  alleged,87  and  where  it  is  immaterial 
whether  the  judge  assented  to  the  action,  an  averment  as  to  such  fact 
may  be  disregarded  or  stricken  out.88 

Demand.  —  If  a  demand  upon  the  guardian  is  required  before  an  ac- 
tion can  be  brought  upon  his  bond,  a  special  demand,  with  time  and 
place  thereof  and  that  it  was  made  by  a  person  entitled  to  receive  the 
money,  must  be  alleged.89 


States  v.  Nicholls,  4  Craneh  C.  C.  191, 
27   Fed.   Cas.   No.  15,875. 

Amendment. — The  failure  to  allege 
that  the  interest  of  the  plaintiff  has 
been  ascertained  by  the  probate  judge 
may  be  cured  by  amendment.  McFad- 
den  v.  Hewett,  78  Me.  24,  1  Atl.  893. 

Settlement  by  Guardian's  Administra- 
tor.— It  was  held  in  State  v.  Berger,  92 
Mo.  App.  631,  in  an  action  against  the 
sureties  on  the  guardian's  bond,  that 
it  is  not  necessary  to  allege  that  the 
administrator  has  made  a  settlement 
showing  no  funds  in  his  hands  where 
the  guardian  has  died  without  settling 
his  accounts,  for  this  is  already  a 
breach.     See  supra,  X,  B,  3. 

83.  Ky. — Laswell  v.  Johnson,  8  Ky. 
L.  Rep.  536.  Neb.— Ball  v.  La  Clair,  17 
Neb.  39,  22  N.  W.  118.  N.  J.— Ordi- 
nary v.  Heishon,  42  N.  J.  L.  15. 

Where  the  statute  requires  an  execu- 
tion as  a  prerequisite  the  complaint 
should  allege  that  an  execution  has 
been  issued  on  the  surrogate's  decree 
against  the  guardian  before  commenc- 
ing action  against  the  sureties.  Allen 
v,  Fahy,  30  Misc.  377,  63  N.  Y.  Supp. 
1031. 

Judgment  Against  Guardian.  —  In 
State  v.  Railsbaek,  7  Ind.  634,  it  was 
held  that  since  it  was  not  necessary  to 
obtain  a  judgment  against  the  guard- 
ian before  suing  his  sureties,  an  allega- 
tion of  such  judgment  was  unneces- 
sary. 

84.  Eobb  v.  Perry,  35  Fed.  102. 
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85.  Eobb  v.  Perry,  35  Fed.  102;  Mc 
Donald  v.  People,  29  Colo.  503,  69  Pae. 
703;  Gebhard  v.  Smith,  1  Colo.  App. 
342,  29  Pac.  303.  See  Girvin  v.  Hick- 
man, 21  Hun  (N.  Y.)  316;  United 
States  Fidelity  &  Guar.  Co.  v.  Nash, 
20  Wyo.  65,  121  Pac.  541,  124  Pac. 
269. 

In  such  case  the  allegations  concern- 
ing the  action  of  the  court  may  be 
treated  as  surplusage  or  as  merely  the 
full  history  of  the  proceedings  had, 
Bobb  v.  Perry,  35  Fed.  102. 

In  an  action  charging  the  guardian- 
■with  conversion  of  the  proceeds  of  a 
sale  of  the  ward's  land,  it  is  not  neces- 
sary to  aver  an  .approval  of.  the  report 
of  the  sale  (Hudson  v.  State,  54  Ind 
378),  or  that  the  land  had  been  ap- 
praised. Corbaley  v.  State,  81  Ind. 
62. 

86.  Trippe  v.  State,  46  Md.  512. 

87.  Hantzch  v.  Massol,  61  Minn.  361, 
63  N.  W.  1069.     See  supra,  X,  B,  3,  e. 

88.  McFadden  v.  Hewett,  78  Me.  24, 
1  Atl.  893;  Hines  v.  State,  10  Smed. 
&   M.    (Miss.)    529. 

89.  Case  &  Leohner  v.  State,  1  Ohio 
Dec.  (Reprint)  486.  See  supra,  X,  B, 
3,  b. 

A  complaint  stating  that  execution 
was  issued  upon  the  judgment  and  re- 
turned unsatisfied,  contains  in  effect 
an  allegation  of  a  demand  for  payment 
of  the  judgment,  and  a  demand  upon 
the  sureties  is  not  requisite.  Vincent 
v.  Starks,  45  Wis.  458. 
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(Vin.)  Eight  or  Interest  of  Plaintiff.  —  The  pleadings  should  show  a 
right  of  action  in  the  plaintiff,00  and  for  whose  use  the  suit  is  brought,91 
but  it  is  not  necessary  to  allege  that  the  ward  suing  had  become  of  age 
before  the  institution  of  the  action."2 

(IX.)  Damages.  —  The  declaration  should  allege  the  damages  occas- 
ioned by  the  failure  of  the  guardian  to  account.93 

(X.)  Replication  to  Plea  of  Release. —  The  invalidity  of  a  contract  be- 
tween the  guardian  and  ward,  pleaded  by  the  sureties  in  release  of  their 
liability,  is  a  matter  to  be  set  up  by  way  of  replication,  where  a  repli- 
cation is  still  permitted.04 

c.     Defendant's       Pleadings.  —  (I.)     Demurrer  and  Motion  To  Strike. 
The  defendant  may  attack  the  plaintiff's  pleading  by  demurrer  or  mo- 
tion to  strike  in  accordance  with  the  general  rules  governing  those  rem- 
edies.05 


An  actual  request  to  account  should 
be  set  out.  An  allegation  "that  prop- 
erty came  into  the  hands  of  the  guard- 
ian," and  that  "he  has  ever  neg- 
lected and  refused  to  render  a  just  and 
true  account  thereof  when  thereunto 
lawfully  required, ' '  is  insufficient. 
Bailey  v.  Eogers,  1  Me.  186. 

"Though  Often  Requested. " — An  al- 
legation containing  the  words  "though 
often  requested"  is  insufficient.  Case 
&  Leohner  v.  State,  1  Ohio  Dec.  (Re- 
print)   486. 

To  recover  the  statutory  penalty  of 
a  guardian  who  refuses  to  account,  an 
allegation  of  a  demand  is  unnecessary. 
Bernhamer  v.  Steeg,  10  Ind.  App.  119, 
37  N.  E.  420. 

Where  demand  is  unnecessary  it  need 
not  be  alleged.  Hudson  v.  State,  54 
Ind.  378;   Shook  v.   State,  53   Ind.  403. 

It  is  not  necessary  to  aver  a  demand 
of  the  surety,  or  if  he  be  dead,  of  his 
heirs,  none  being  required.  Voris  v. 
State,  47  Ind.  345. 

It  is  not  necessary  to  allege  a  de- 
mand upon  the  former  guardian 's  ad- 
ministrator to  settle  and  turn  over  to 
plaintiff,  his  successor,  the  money  of 
the  ward.  State  v.  Berger,  92  Mo. 
App.    631. 

90.  Moody  v.  State,  84  Ind.  433; 
Com.  v.  Pray,  1  Phila.  (Pa.)  58  (where 
the  state  is  plaintiff). 

91.  Lum  v.  Springer,  24  Miss.  479. 
See  4  Standard  Pkoc.  498. 

Interest  of  Usee. — It  is  sufficient  if 
the  declaration  shows  for  whose  use 
the  suit  is  brought.  This  need  not  ap- 
pear in  the  original  writ.  The  declara- 
tion need  not  show  what  interest  the 
person  for  whose  use  the  suit  is  brought 


has.     Davis  v.  Dickson,  2  Stew.  (Ala.) 
370. 

92.  Trippe  v.  State,  46  Md.  512. 

93.  People  v.  Steele,  7  111.  App.  20. 
See  4  Standard  Pboc.  503,  and  Clancy 
v.  Dickey,  9  N.  C.  497,  516. 

In  an  action  to  recover  the  statutory 
penalty  "of  ten  per  cent,  in  damages," 
it  is  not  necessary  to  allege  that 
actual  damages  had  resulted.  Eiceman 
v.   State,   75  Ind.  46. 

94.  People  v.  Seelye,  146  111.  189,  32 
N".   E.   458. 

95.  See  the  titles  "Demurrer;" 
"Striking  Out,"  and  Clancy  v.  Dickey, 
9  N.  C.  497. 

The  sufficiency  of  the  breaches  as- 
signed may  be  tested  by  a  motion  to 
strike  out  or  by  a  separate  demurrer 
to  each.  Colburn  1).  State,  47  Ind. 
310. 

Nonjoinder  of  the  plaintiffs,  if  ap- 
parent on  the  face  of  the  complaint 
(Deegan  v.  Deegan,  22  Nev.  185,  37 
Pac.  360,  58  Am.  St.  Rep.  742),  or  the 
right  of  the  relator  to  sue  can  be 
raised  by  demurrer.  State  v.  Brown, 
67   N.   C.   475. 

If  plaintiff  assigned  more  than  one 
breach,  in  jurisdictions  where  but  one 
is  permitted  to  be  pleaded,  special  de- 
murrer will  lie.  Bailey  v.  Rogers,  1 
Me.  186. 

One  Breach  Well  Assigned. — If  one 
breach  be  well  assigned  and  which  is 
sufficient  in  law,  the  declaration  can- 
not be  reached  upon  demurrer,  so  as 
to  defeat  plaintiff's  right  of  action, 
though  the  others  should  not  be  well 
assigned.  Colburn  v.  State,  47  Ind. 
310;  Carroll  v.  Foster,  3  Yerg.  (Tenn.) 
468.  See  also  4  Standard  Pboc.  507, 
note   65. 
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(II.)  Plea  or  Answer.  —  A  plea  of  performance  by  the  guardian 
amounts  to  a  denial  of  the  breaches  assigned,9"  and  is  a  good  plea.97  He 
may  plead  discharge98  or  no  damage,99  or  deny  the  breach.1  The  guard- 
ian may  obtain  credits  for  expenditures  in  the  answer,  a  cross-bill  be- 
ing unnecessary.2 

General  Denial.  —  Under  a  general  denial  the  guardian  may  prove  he 
has  fully  performed  the  conditions  of  the  bond,3  or  may  show  payment 
in  whole  or  in  part,4  or  that  he  paid  out  the  ward's  funds  pursuant  to 
a  court  order,5  or  he  may  question  the  right  of  the  relator  to  sue.6 

The  defense  of  laches  or  limitations  must  be  pleaded  in  the  answer,  un- 
less apparent  on  the  face  of  the  complaint,  when  it  may  be  urged  by 
demurrer.7 

(in.)  Rejoinder. —  A  rejoinder  by  the  sureties  is  governed  by  the 
rules  generally  applicable  to  such  a  pleading.8 

6.  Set-Off  and  Cross-Complaint.0  —  The  guardian  and  sureties  may 
plead  by  way  of  set-off  any  indebtedness  due  to  the  guardian,10  such  as 


96.  Howell  v.  Williamson,  14  Ala. 
419. 

97.  State  v.  Gordon,  30  N.  C.  179. 
In.  jurisdictions  following  the  common 

law  procedure  where  the  language  of 
the  conditions  in  the  bond  is  general 
in  its  terms  but  comprehends  a  multi- 
plicity of  matters,  all  being  in  the 
affirmative,  a  plea  of  omnia  performavit 
is  a  good  plea.  But  if  the  bond  is 
conditioned  to  do  several  enumerated 
things  or  the  clauses  are  in  the  alter- 
native, a  plea  of  performance  generally 
is  bad;  the  defendant  should  plead 
specially  to  every  particular  mentioned 
in  the  condition.  Bailey  v.  Rogers,  1 
Me.  186.  See  in  general  the  title  "Per. 
formance." 

If  the  plaintiff  declare  upon  the  pen- 
alty of  the  bond,  the  defendant  in 
pleading  payment  or  performance  of 
the  condition  of  the  bond  should,  set 
forth  the  condition  after  craving  oyer. 
If  he  omits  to  crave  oyer  the  plea  is 
a  nullity.  Clancy  v.  Dickey,  9  N.  C. 
497.  See  the  title  "Oyer  and  Pro. 
fert." 

In  a  defense  by  the  guardian  that 
he  properly  accounted  he  should  allege 
payment  of  money  to  the  ward  or  that 
it  was  accounted  for  in  the  proper 
court.  State  v.  Stockwell,  28  Ind.  App. 
530,   63   N.  E.   321. 

Where  the  guardian  defends  on  the 
ground  of  payment  he  must  show  a 
payment  of  the  entire  sum  received  by 
him.  Peelle  v.  State  ex  rel.  Hipes,  118 
Ind.  512,  21  N.  B.  288. 

A  defendant  cannot,  in  answer  to  a 
declaration   assigning  special  breaches, 
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plead  general  performance  or  not  guil- 
ty. Cottingham  v.  State,  7  Blackf. 
(Ind.)    405. 

98.  State  V.  Cordon,  30  N.  C.  179. 
A  guardian  may  plead  in  bar  of  the 

action  a  settlement  between  him  and 
his  ward.  Griffin  v.  Collins,  122  Ga. 
102,   109,  49   S.  E.   827. 

99.  Com.  v.  Preston,  5  Mon.   (Ky.) 
584. 

Com.  v.  Preston,  5    Mon.    (Ky.) 


1. 

584. 
2. 
3. 
4. 
5. 


Alston  v.  Alston,  34  Ala.  15. 

Fee  v.  State,  74  Ind.  66. 

State  v.  Roche,  94  Ind.  372. 

State   v.   Wheeler,   127  Ind.   451, 
26  N.  E.  552,  1008. 

A  defense  by  the  defendant  that  he 
expended  the  money  pursuant  to  law 
should  set  forth  the  order  of  the  pro- 
bate court  directing  the  loan.  Cotting- 
ham v.  State,  7  Blackf.  (Ind.)  405. 

6.  State  v.  Brown,  67  N.  C.  475. 

7.  Cook  v.  Ceas,  147  Cal.  614,  82 
Pac.  370;  Byrd  v.  State,  44  Md.  492. 
See  in  general  the  title  "Limitation 
of  Actions." 

8.  Davant  v.  Webb,  2  Rich.  L.  (S. 
C.)  379.  See  Holbrook  v.  Brooks,  33 
Conn.  347. 

9.  See  generally  the  titles  "Cross- 
Bill,"  6  Standard  Peoc.  259;  "Cross- 
Complaint,  ' '  6  Standard  Proc.  295,  and 
the  title  "Set-Off,  Counterclaim  and 
Recoupment." 

10.  Ind.— State  v.  Wylie,  86  Ind. 
396;  Myers  v.  State,  45  Ind.  160.  Mo. 
State  v.  Miller.  44  Mo.  App.  118.  Tex. 
Fidelity  &  Dep.  Co.  v.  Schelper,  37  Tex. 
Civ.  App.  393,  83  S.  W.  871. 
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moneys  properly  paid  out11  or  expenses  properly  incurred  in  maintain- 
ing the  ward,12  or  money  received  by  the  ward  from  the  guardian,13  or 
proper  charges  of  the  guardian  for  his  services.14 

Cross-Complaint  —  In  an  action  at  law  upon  a  guardian 's  bond,  the 
guardian  can  file  an  equitable  cross-action  against  his  ward's  estate  to 
surcharge  accounts.15 

7.  Hearing  and  Determination.  —  a.  Scope  of  Investigation. 
Where  an  accounting  is  not  prerequisite  to  an  action  on  the  bond,16 
if  the  guardian  has  failed  to  settle  his  accounts,  all  the  guardianship 
transactions  may  be  investigated,  and  a  settlement  of  his  whole  account 
may  be  had,17  but  matters  which  have  been  adjudicated  or  adjusted 


11.  Kinsey  v.  State,  71  Ind.  32. 

12.  Ind.— State  v.  Clark,  16  Ind.  97, 
100.  Mo. — State  v.  Miller,  44  Mo.  App. 
118.  Tex.— Fidelity  &  Dep.  Co.  v. 
Schelper,  37  Tex.  Civ.  App.  393,  83 
S.  W.  871. 

But  in  Texas  the  guardian  cannot 
claim  credit  for  expenditures  in  the 
maintenance  of  the  ward  unless  he  is 
authorized  to  make  the  expenditures  by 
an  order  of  court.  Allen  v.  Stovall,  94 
Tex.  618,  63  S.  W.  863,  64  S.  W.  777. 

In  order  to  obtain  a  credit  for 
proper  expenditures,  the  guardian 
should  plead  that  the  relatrix  had  no 
parents  at  the  time  the  expenditures 
were  made;  or  if  she  had  parents,  that 
they  were  unable  or  unwilling  to  fur- 
nish the  board  and  tuition;  and  that 
the  estate  justified  the  expenditure. 
State  ex  rel.  Dunham  v.  Eoehe,  91  Ind. 
406.  See  also  Peelle  v.  State  ex  rel. 
Hipes,  118  Ind.  512,  21  N.  E.  288.  And 
if  the  guardian  is  the  ward's  father 
he  must  allege  facts  inconsistent  with 
the  presumption  of  a  gift.  Stevenson 
v.  State,  71  Ind.  52. 

An  answer  to  a  suit  upon  a  guard- 
ian's bond  which  alleges  that  the  guard- 
ian was  poor  and  indigent;  that  he 
was  compelled  to  use  the  money  sued 
for  in  support  of  the  relator;  that  he 
wrongfully  refused  to  claim  any  allow- 
ance for  the  support  of  the  relator 
(ward),  and  praying  that  the  moneys 
so  expended  may  be  set  off  against  the 
claim  of  the  ward,  is  bad  on  demurrer 
as  it  is  a  statement  of  conclusions  and 
not  of  facts.  The  answer  should  con- 
tain allegations  as  to  the  ages,  phy- 
sical condition,  and  necessities  of  the 
wards,  also  the  amount  of  their  estate. 
Myers  v.  State,  45  Ind.  160-163.  See 
Corbaley  v.  State,  81  Ind.  62.  See  also 
State  ex  rel.  Dunham  v.  Roche,  91  Ind. 
406. 


Where  Credits  Waived  by  Guardian. 
Where  the  guardian  files  a  report  in 
which  he  makes  no  claim  for  main- 
tenance, it  is  presumed  he  waived  such 
charge,  and  the  sureties  cannot  plead 
as  a  set-off  the  expenses  of  maintain- 
ing the  ward  prior  to  the  filing  of  the 
report.  In  re  Mackall,  60  Wash.  655, 
111  Pac.  884. 

13.  State  v.  Weaver,  92  Mo.  673,  4 
S.  W.  697.  But  see  Brown  v.  Roberts, 
14  La.  Ann.  259. 

Inheritance  From  Guardian. — Where 
the  guardian,  the  ward's  father,  died 
and  the  ward  received  his  inheritance 
from  the  estate,  the  surety  may  off- 
set against  his  liability  the  amount 
thus  received  by  the  ward.  American 
Bonding  Co.  v.  Logan  (Tex.  Civ.  App.), 
132  S.  W.  894. 

Amount  Recovered  of  Guardian. 
The  sureties  may  set  off  any  amount 
recovered  from  the  guardian  in  action 
against  him  alone  on  his  bond.  San- 
ders v.  Forgasson,  3  Baxt.  (Tenn.)  249. 

14.  Kinsey  v.  State,  71  Ind.  32;  San- 
ders v.  Forgasson,  3  Baxt.  (Tenn.)  249. 

Where  Guardian  Is  Guilty  of  Con- 
version.— But  if  the  guardian  be  guilty 
of  conversion,  he  is  entitled  to  no  com- 
pensation for  his  services  and  his 
sureties  cannot  set  up  a  claim  there- 
for. State  v.  Stockwell,  28  Ind.  App. 
530,  63  N.  -E.  321. 

15.  His  complaint  in  such  case  must 
be  sufficient  to  maintain  a  direct  ac- 
tion in  equity.  Brodrib  V.  Brodrib,  56 
Cal.  563. 

But  a  cross-bill  is  not  necessary  to  ob- 
tain credits,  since  they  may  be  had  by 
answer.    Alston  v.  Alston,  34  Ala.  15. 

16.  See  supra,  X,  B,  3,  a. 

17.  Davenport  v.  Olmstead,  43  Conn. 
67. 
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properly  on  final  settlement  will  not  be  reinvestigated  in  such  action.18 

b.  Questions  of  Law  and  Fact.  —  Following  the  general  rule  all 
questions  of  fact  should  be  submitted  to  the  jury  for  their  determina- 
tion.19 

c.  Judgment  and  Findings.  —  Demand  being  unnecessary,20  a  find- 
ing thereon  may  be  treated  as  surplusage.21 

The  judgment  must  be  within  the  issues  and  conform  to  the  terms  of 
the  bond.22  It  must  be  confined  in  its  effect  to  the  parties  to  the 
suit,23  and  must  not  be  in  favor  of  wards  not  named  in  the  bond.2* 
It  should  be  for  the  penal  sum  mentioned  in  the  bond  to  be  discharged 
upon  payment  of  the  damages  with  interest  and  costs,25  and  it  may 
be  alternative,26  or  conditional  in  its  form,  if  the  circumstances  of  the 
case  require  it.27 

In  equity  the  decree  should  be  so  framed  that  it  is  enforcible  against 
the  sureties  only  in  the  event  that  satisfaction  cannot  be  obtained  from 
the  principal.28  But  in  an  action  against  all  the  sureties  judgment 
should  go  against  them  all.29  The  judgment  must  not  direct  the  amount 
recovered  to  be  paid  to  the  defaulting  guardian.30 

Effect  of  Judgment  or  Decree.  —  As  a  general  rule  the  minor  wards 
properly  in  court  are  as  much  bound  by  a  decree  as  persons  of  full 
age;  and  neither  they,  nor  their  representatives,  are  allowed  to  open 
the  proceedings  except  upon  grounds  available  to  adults.31    A  judg- 


18.  MeWilliams  v.  Kalbach,  55  Iowa 
110,  7  N.  W.   463. 

19.  Griffin  v.  Collins,  122  Ga.  102, 
110,  49  S.  E.  827;  State  v.  Baker,  8  Md. 
44,  49. 

Whether  Money  Remains  in  Hands  of 
Guardian. — It  is  the  province  of  the 
jury  to  decide  whether  money  which 
has  come  into  the  hands  of  a  guardian 
continued  in  his  possession.  Williams 
v.  Harrison,  19  Ala.  277,  286. 

Compromise  Between  Guardian  and 
Ward. — An  issue  of  fact  as  to  a  com- 
promise by  a  guardian  should  be  sub- 
mitted to  the  jury.  Luton  v,  Wilcox, 
83  N.   C.  20,  26. 

Whether  there  is  laches  must  usually 
be  determined  as  a  question  of  fact 
upon  a  consideration  of  the  evidence. 
Sweet  v.  Lowry  (Minn.),  142  N.  W. 
882,  883. 

20.  See  supra,  X,  B,  3,  b. 

21.  Higgins  v.  State  ex  rel.  Smith, 
87  Ind.   282,   285. 

22.  Fox  f.  Minor,  32  Cal.  Ill,  120, 
91  Am.  Dec.  566. 

When  the  bond  by  its  terms  is  not 
made  payable  in  any  particular  kind 
of  money,  the  judgment  should  not  pro- 
vide for  payment  in  gold  coin.  Fox  v. 
Minor,  32  Cal.  Ill,  91  Am.  Dee.  566. 

23.  Loyd  v.  Doll  (Miss.),  11  So.  608. 
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24.  Greenly  v.  Daniels,  6  Bush  (Ky.) 
41,  44. 

25.  State  ex  rel.  Mount  <e.  Smith 
(Mo.),  153  S.  W.  494,  495;  Anthony 
v.  Estes,  101  N.  C.  541,  8  S.  E.  347. 

If  no  penalty  is  named  in  the 
bond  the  judgment  should  be  for  the 
ascertained  loss  resulting  from  the  fail- 
ure to  perform  the  duties  enjoined  by 
law.  State  ex  rel.  Bowe  v.  Britton,  102 
Ind.  214,  215,  1  N.  E.  617. 

26.  Edmonds  v.  Morrison,  5  Dana 
(Ky.)   224. 

27.  State  v.  Peebles,  67  N.  C.  97, 
99. 

28.  Hendry  v.  Clardy,  8  Fla.  77,  82; 
Patton's  Admr.  v.  Patton's  Heirs,  3  B. 
Mon.   (Ky.)   160. 

29.  Boyd  v.  Gault,  3  Bush  (Ky.) 
644,  647,  not  merely  against  those  who 
contest  liability. 

But  where  it  clearly  appears  that  the 
estate  of  deceased  guardian  is  utterly 
insolvent  and  there  are  no  assets  in 
the  hands  of  his  representatives,  the 
decree  may  be  absolute  as  at  law. 
May  &  Pasco  v.  May,  19  Fla.  373. 

30.  Loyd  v.  Doll  (Miss.),  11  So. 
608. 

31.  Becton  v.  Becton,  56  N.  C.  419. 
See  generally  the  titles  "Judgments;" 
"Infants." 
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merit  may  be  valid  against  the  guardian  even  though  voidable  as  to 
the  surety.82 

d.  Costs.  —  Judgment  for  costs  may  be  rendered  against  the 
sureties.33  Private  settlement  with  the  ward  and  a  discontinuance  of 
an  action  on  the  bond  for  failure  to  account  when  cited  to  do  so  will 
not  entitle  the  guardian  to  costs.34 

Security  for  Costs.  —  A  statute  requiring  nonresident  plaintiffs  to  file 
a  cost  bond  applies  to  nonresident  relators  and  wards.35 

8.  Review.  —  The  rules  governing  appeals  generally  are  applicable 
to  appeals  in  actions  upon  guardians'  bonds.36  Any  person  aggrieved 
may  have  the  action  of  the  lower  court  reviewed.37  The  appellate  court, 
on  the  appeal,  may  indulge  the  usual  presumptions,38  and  will  grant 


But  where  the  ward  is  not  repre- 
sented in  the  case  by  a  next  friend, 
he  is  not  bound  by  the  judgment,  as 
in  a  suit  by  the  attorney-general  upon 
a  guardian's  bond  made  payable  to  the 
state.     Becton  v.  Becton,  56  N.  C.  419. 

32.  Crank  v.  Flowers,  4  Heisk. 
(Tenn.)    629,    631. 

33.  Sureties  Hindering  Suit. — Where 
the  sureties  show  a  disposition  to  re- 
sist and  defeat  a  recovery  of  an 
amount  easily  ascertained,  and  inter- 
pose improper  defenses,  thereby  large- 
ly increasing  the  costs  of  litigation, 
they  should  be  charged  with  the  costs 
of  suit.  May  &  Pasco  v.  May,  19  Fla. 
373,  395. 

Fraud  in  Guardian's  Settlement. — In 
an  action  to  set  aside  a  settlement  in- 
duced by  the  fraud  of  the  guardian, 
the  wards  may  recover  a  judgment  for 
costs  and  expenses  against  the  sureties 
on  the  guardian's  bond.  Douglass  v. 
Ferris,  63  Hun  413,  419,  421,  18  N.  Y. 
Supp.  685. 

34.  Wing  v.  Bowe,  69  Me.  282,  284. 

35.  State  ex  rel.  Dunham  v.  Roche, 
91  Ind.  406,  409. 

36.  See  the  titles  "Appeals;"  "Er- 
rors, Assignment  of;"  "Writ  of  Er- 
ror." 

Objections  not  raised  below  cannot 
be  urged  for  the  first  time  upon  ap- 
peal. Ga. — Hudson  v.  Hawkins,  79  Ga. 
274,  277,  4  S.  E.  682.  Ind.— Cogswell 
v.  State  ex  rel.  Albert,  65  Ind.  1,  5. 
Ky. — Clay's  Guardian  v.  Clay's  Next 
Friend,  28  Ky.  L.  Bep.  398,  89  S.  W. 
500,  501.  N.  Y. — Douglass  v.  Ferris, 
138  N.  Y.  192,  204,  33  N.  E.  1041,  34 
Am.  St.  Bep.  435;  Prentiss  v.  Weather- 
ly,  68  Hun  114,  22  N.  Y.  Supp.  680. 
N.  C— State  r.  Peebles,  67  N.  C.  97. 

Failure  To  Bring  Action  in  Name  of 
Ward. — In  an  action  upon  a  guardian's 


bond  brought  in  the  name  of  the  state, 
upon  the  relation  of  the  solicitor  of  the 
district,  it  is  too  late  to  object  in  the 
supreme  court,  that  it  should  have  been 
brought  in  the  name  of  the  wards. 
State  v.  Peebles,  67  N.  C.  97,  100. 

Approval  of  Bond. — The  record  fail- 
ing to  show  the  approval  of  the  bond 
as  required  by  law,  if  it  appears  that 
the  question  was  not  raised  at  the 
trial,  on  appeal  the  judgment  of  the 
lower  court  will  not  be  reversed.  Pren- 
tiss v.  Weatherly,  68  Hun  114,  117,  22 
N.  Y.  Supp.  680.  i 

Motion  for  a  New  Trial  Necessary. 
State  v.  Elliott,  82  Mo.  App.  458,  468. 

37.  Welch  v.  Van  Auken,  76  Mich. 
464,  466,  43  N.  W.  371,  holding  the 
administrator  of  a  deceased  ward  to 
be  entitled  to  a  review. 

The  relator  in  an  action  on  a  guard- 
ian 's  bond  may  appeal.  State  v.  El- 
liott,  82   Mo.   App.  458. 

Certiorari. — An  order  of  the  circuit 
court  setting  aside  an  order  of  the 
probate  court  granting  the  administra- 
tor of  the  estate  of  an  incompetent 
person  leave  to  sue  upon  his  guardian's 
bond  to  recover  the  balance  found  due 
on  a  final  accounting,  is  properly  re- 
viewable upon  certiorari.  Welch  v.  Van 
Auken,  76  Mich.  464,  466-467,  43  N.  W. 
371. 

38.  Bescher  v.  State  ex  rel.  Ham- 
mann,    63   Ind.   302,   321. 

Where  the  court  makes  a  special  find, 
ing  charging  the  guardian  with  an 
amount  received  from  the  sale  of  real 
estate  and  the  evidence  is  not  in  the 
record,  the  .appellate  court  will  pre- 
sume in  favor  of  the  finding.  BescheT 
v.  State  ex  rel.  Hammann,  63  Ind.  302, 
321. 

Where  an  action  is  instituted  by  a 
judge    of  probate,   upon    a   bond   given 
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such  relief  as  under  all  the  circumstances  it  may  deem  to  be  just  and 
proper.39 

XI.  FOREIGN  AND  ANCILLARY  GUARDIANSHIP.  — A.  Ac- 
tions by  Foreign  Guabdians.40  —  A  guardian  as  such  cannot  maintain 
an  action  as  a  matter  of  right  in  a  state  other  than  the  one  in  which 
he  was  appointed ;  such  an  action  can  be  maintained  in  a  foreign  state 
only  by  virtue  of  a  statute  permitting  it,41  and  a  person  who  is  ap- 
pointed in  one  state  to  act  as  the  guardian  of  a  ward  whose  domicil 
is  in  another  state  cannot  appear  in  the  latter  state  and  exercise  any 
rights  in  the  courts  of  such  state,  in  reference  to  the  minor  which  any 
'  other  stranger  could  not  exercise,42  though  it  has  been  held  that  on 
principles  of  comity  the  court  may  permit  a  foreign  guardian  to  main- 
tain an  action  in  the  absence  of  a  prohibitory  statute.43 


to  Ms  predecessor  in  office,  the  court 
will  presume  it  to  be  a  probate  bond. 
White  v.  Quarles,  14  Mass.  451,  452. 

The  findings  of  a  referee  are  a  speeial 
verdict,  and  the  court  will  presume  its 
correctness  without  going  into  the 
weight  of  the  evidence,  if  there  is 
substantial  evidence  to  support  it.  'State 
v.  Elliott,  82  Mo.  App.  458. 

Where  two  breaches  of  the  bond  are 
alleged  in  the  declaration,  one  only 
of  which  is  good,  and  a  general  verdict 
and  judgment  are  rendered,  the  ap- 
pellate court  will  presume  the  damages 
to  be  based  on  the  breach  well  as- 
signed, and  will  sustain  the  judgment. 
Case  &  Loehner  v.  State,  1  Ohio  Dec 
(Reprint)   486. 

39.  On  appeal  in  an  action  on  the 
bond  the  appellate  court  may  refer  an 
imperfect  account  to  its  clerk  to  ba 
reformed  so  as  to  correspond  with  its 
judgment  in  such  appeal.  State  v.  Foy, 
72  N.  C.  247. 

Curing  Defects  in  Bond. — A  defect  in 
a  guardian's  bond,  which  defect  arises 
from  the  mistake  or  ignorance  of  the 
clerk,  as  against  sureties,  will  be  aided 
in  the  appellate  court.  Sikes  v.  Truitt, 
57  N.  C.  361;  Armistead  v.  Bozman,  36 
N.  C.  117. 

40.  Compare  8  Standard  Peoc.  748, 
et  seq. 

41.  U.  S.— In  re  Johnson,  176  Fed. 
591;  In  re  Kingsley,  160  Fed.  275; 
Smith  v.  Madden,  78  Fed.  833.  Conn. 
Potter  v.  Hiscox,  30  Conn.  508.  Ga. 
Lunday  v.  Thomas,  26  Ga.  537.  Md. 
Kraft  v.  Wickey,  4  Gill  &  J.  332,  23 
Am.  Dec.  569.  Miss. — Grist  v.  Fore- 
hand, 36  Miss.  69;  Bell  v.  Suddeth,  2 
Smed.  &  M.  532.  N.  H.— Leonard  v. 
Putnam,  51  N".  H.  247,  12  Am.  Rep. 
106.     Tex.— Hoffman  v.  Watkins   (Tex. 

Vol.  X 


Civ.  App.),  130  S.  W.   625. 

Guardians  like  executors  and  admin- 
istrators can  sue  only  in  the  courts  of 
the  country  from  which  they  derived 
their  power.  Kraft  v.  Wickey,  4  Gill 
&  J.  (Md.)  332,  23  Am.  Dec.  569. 

"The  legislature  may  impose  any 
condition  precedent  to  the  right  of  a 
foreign  guardian  to  bring  suit,  or  it 
may  permit  the  foreign  guardian  to 
bring  suit  without  imposing  any  con- 
dition precedent  to  that  right." 
Mitchell  v.  People's  Sav.  Bank,  20  E.  1. 
500,  40  Atl.  502. 

A  guardian  appointed  in  one  state 
and  a  tutrix  in  another  cannot  both 
prosecute  the  suit  for  distribution  as 
this  would  result  in  great  confusion  in 
the  distribution  of  the  estate.  Stanton 
v.  United  States,  4  Ct.  CI.  (U.  S.)  456. 

United  States  Courts. — A  suit  cannot 
be  brought  in  a  federal  court  in  one 
state  by  a  guardian  appointed  in  an- 
other state.  Smith  v.  Madden,  78  Fed. 
833. 

The  authority  of  a  guardian  ap- 
pointed by  a  court  of  one  state  is 
limited  to  that  state,  and  he  cannot 
sue  in  a  court,  even  of  the  United 
States,  held  within  any  other  state, 
except  so  far  as  authorized  to  do  so 
by  its  laws.  Morgan  v.  Potter,  157 
U.  S.  195,  15  Sup.  Ct.  590,  39  L.  ed. 
670. 

42.  Succession  of  Shaw,  13  La.  Ann. 
265,  where  it  is  said:  "With  all  the 
respect  which  we  entertain  for  the  acts 
of  the  authorities  in  .our  sister  states, 
we  can  never  admit  the  least  validity 
in  the  appointment  of  a  guardian  by 
the  courts  of  another  state  to  a  minor 
who  is  domiciled  here." 

43.  Shelby  v.  Harrison,  8  Ky.  L. 
Rep.  83. 
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Statutory  provisions  exist  in  some  states  enabling  a  foreign  guard- 
ian to  sue.  The  limitations  and  conditions  upon  this  right  vary.44 
It  is  sometimes  provided  that  he  is  entitled  to  letters  of  guardianship 
at  the  forum  by  filing  a  transcript  of  the  proceedings  on  his  foreign 
appointment  together  with  a  bond.45  It  is  sometimes  required  that  he 
file  an  authenticated  copy  of  his  letters  in  the  probate  court  of  the 
county  in  which  his  ward's  property  is  situated,46  or  a  certified  copy 
of  his  appointment  and  give  bond  ;47  or  file  a  certified  copy  of  his  offi- 
cial bond  duly  authenticated  by  the  court  granting  the  letters  of 
guardianship  ;48  or  give  a  special  bond  for  the  protection  of  interested 
parties;49  or  receive  the  authorization  of  the  court  to  bring  the  suit.50 

Curing  Defects. — If  a  foreign  guardian  improperly  institutes  an  ac- 
tion, the  defect  is  cured  by  the  wards  through  their  next  friend  joining 


The  court  may  grant  leave  to  a  for- 
eign guardian  of  non-resident  wards 
to  maintain  an  action  in  the  state 
against  the  executors  of  an  estate, 
there  being  no  statute  prohibiting  the 
same.  In  re  Crosby,  42  Wash.  366,  85 
Pac.  1 

In  Iowa  a  foreign  guardian  may 
maintain  an  action  to  have  funds  in 
hands  of  an  auxiliary  Iowa  guardian 
transferred  to  the  former.  In  re  Ben- 
ton, 92  Iowa  202,  60  N.  W.  614,  54  Am. 
St.  Bep.  546. 

44.  See  the  statutes,  and  compare  8 
Standard  Pboc.  749. 

In  Georgia  a  foreign  guardian  may 
sue  (Sims  v.  Benwick,  25  Ga.  58),  but 
not  after  both  he  and  the  ward  become 
residents  of  Georgia.  Lunday  v.  Thom- 
as, 26   Ga.   537. 

45.  See  V.  S.— Curtis  v.  Smith,  6 
Blatchf.  537,  6  Fed.  Cas.  No.  3,505 
(Law  of  Connecticut).  N.  Y. — Trimble 
v.  Dzieduzyiki,  57  How.  Pr.  208;  Mor- 
rell  v.  Dickey,  1  Johns.  Ch.  153.  Tex. 
Hoffman  v.  Watkins  (Tex.  Civ.  App.), 
130  S.  W.  625. 

This  rule  applies  to  an  application  by 
the  committee  of  an  adujdged  lunatic, 
such  committee  being  appointed  in 
Iowa,  and  seeking  to  receive  money 
due  such  adjudged  lunatic  in  New  York. 
In  re  Suggett,  3  Eedf.  (N.  Y.)  249. 

46.  In  re  Johnson,  176  Fed.  591 
(Minnesota). 

47.  Ind. — Shook  v.  State  ex  ret.  Mc 
Campbell,  53  Ind.  403.  See  Warren  v. 
Hofer,  13  Ind.  167.  Miss.— Grist  v. 
Forehand,  36  Miss.  69;  Hines  v.  State, 
10  Smed.  &  M.  529.  Wis.— Vincent  v. 
Starks,  45  Wis.  458. 

Subsequent  Qualification. — See  infra 
the  catch  line,  "Curing  Defects." 


48.  Henderson  v.  Harper,  111  Iowa 
525,  82  N.  W.  1000;  In  re  Benton,  92 
Iowa  202,  60  N.  W.  614,  54  Am.  St. 
Bep.  546. 

49.  McClelland  v.  McClelland,  7 
Baxt.  (Tenn.)  210;  Hickman  v.  Dud- 
ley, 2  Lea   (Tenn.)   375. 

in  Pennsylvania  the  foreign  guard- 
ian must  show  that  he  has  given  bond 
and  security  in  the  state  in  which  he 
resides  in  double  the  amount  of  the 
value  of  the  property,  and  that  the 
state  in  which  he  resides  permits  a 
foreign  guardian  to  sue  therein.  Taney's 
Appeal,  97  Pa.  74;  Estate  of  Goldsmith, 
37  Leg.  Int.  465,  13  Phila.  389;  Estate 
of  Bice,  37  Leg.  Int.  464,  13  Phila. 
385. 

50.  In  Kentucky  when  there  is  no 
guardian  of  a  non-resident  minor  in 
that  state,  his  guardian  appointed  and 
qualified  according  to  the  law  of  the 
place  where  the  minor  resides  may  be 
authorized  by  the  county  court  of  the 
county  in  Kentucky  having  jurisdiction 
to  appoint  a  guardian,  to  sue  for,  re- 
cover and  remove  any  personal  estate 
of  such  minor,  or  otherwise  to  act  as 
a  guardian  appointed  in  Kentucky. 
Shelby  v.  Harrison,  8  Ky.  L.  Bep.  83. 
And  when  the  order  of  the  court  con- 
templated has  been  made,  the  foreign 
guardian  is  as  fully  authorized  to  de- 
fend for  the  infants  and  petition  for 
a  sale  of  their  lands  as  if  he  had  been 
in  due  form  of  the  statute  of  Ken- 
tucky appointed  and  qualified  as  their 
guardian.  Shelby  v.  Harrison,  7  Ky. 
L.  Eep.  818. 

In  Parrish  v.  Hatchett,  15  Ky.  L.  Eep. 
847,  the  court  in  its  opinion  said: 
"Upon  application  by  petition  the 
county  court  of  the  county  having  juris- 
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the  suit  as  plaintiffs  by  an  amended  petition,51  or  by  the  guardian's 
subsequent  compliance  with  the  statutory  requirements.52 

A  foreign  guardian,  may  'bring  habeas  corpus  for  the  purpose  of  securing 
the  custody  of  the  ward,  in  the  state  of  the  ward's  domicil.53 

Pleadings.  —  The  complaint  in  an  action  by  a  foreign  guardian  need 
not  state  that  no  guardian  has  been  appointed  in  the  state,  but  the 
objection  that  such  a  guardian  has  been  appointed  must  be  alleged  by 
plea  or  answer  in  abatement.54  But  it  seems  that  the  declaration  of  a 
foreign  guardian  should  show  the  authority  by  which  he  brings  the 
action.55  And  if  the  complaint  or  petition  fails  to  allege  that  evidence 
of  the  foreign  appointment  has  been  filed  in  a  county  seat  of  the 
state,56  or  that  the  guardian  applied  to  the  county  court  for  authority 
to  act,  as  required  by  statute,  such  complaint  or  petition  is  subject  to 
demurrer.57    However,  it  has  been  held  that  a  bill  is  not  demurrable 


diction  to  appoint  a  guardian  may 
authorize  a  foreign  guardian  to  sue  for 
and  recover  any  personal  estate  of  Ms 
ward,  or  otherwise  to  act  as  a  guardian 
in  this  state,  but  until  this  step  is 
taken  a  guardian  appointed  in  another 
state  cannot  maintain  an  action  in  this 
state  to  recover  property  belonging  to 
his  ward,  and  as  the  foreign  guardian 
suing  in  this  ease  did  not  allege  in  his 
petition  that  he  had  ever  applied  to 
any  county  court  in  this  state  for 
authority  to  act  as  guardian  the  court 
properly  sustained  a  special  demurrer 
to  the  petition." 

But  a  foreign  guardian  may  cause 
the  issuance  of  a  citation  against  the 
resident  guardian  to  require  him  to  ap- 
pear and  account  for  the  property  of 
the  ward,  without  first  obtaining  an 
order  from  the  court  allowing  him  as 
a  foreign  guardian  to  sue.  McCleary 
v.  Menke,  109  111.  294. 

In  Louisiana  it  has  been  held  that 
a  tutor  regularly  appointed  in  another 
state  or  foreign  country,  has  authority 
to  sue  for,  recover,  receive  or  take 
possession  of  property  situated  in 
Louisiana  belonging  to  the  inheritance 
of  his  ward,  and  will  be  recognized, 
without  confirmation  by  any  tribunal. 
Chiapella  v.  Couprey,  8  La.  84.  But 
it  would  seem  that  proof  should  be 
made  to  the  satisfaction  of  the  court 
that  such  person  was  a  lawfully  con- 
stituted guardian,  appointed  by  a  proper 
court,  and  had  given  bond  at  the  court 
of  his  domicil  in  the  amount  required. 
Fenner  v.  McCan,  49  La.  Ann.  600,  21 
So.  768. 

The  plaintiff  having  satisfactorily 
exhibited  evidence  of  his  appointment 
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as  guardian  of  a  minor  in  the  state  of 
Georgia,  is  entitled  to  sue  for  and  re- 
cover the  property  in  Louisiana  be- 
longing to  his  ward.  Bowen  v.  Calla- 
way, 26  La.  Ann.  619. 

51.  Brand  v.  Com.,  15  Ky.  L.  Eep. 
482,  24  S.  W.  604. 

52.  Subsequent  Qualification. — A  for- 
eign guardian  having  instituted  a  suit 
in  equity  to  recover  property  belong- 
ing to  his  ward  without  complying 
with  the  statute  requiring  the  filing 
of  a  copy  of  his  letters  and  bond,  may 
afterwards  perfect  his  right  to  sue  by 
complying  with  the  act.  Grist  v.  Pore- 
hand,  36  Miss.  69.  Compare  8  Standard 
Pboc.   749,  note. 

53.  Ind. — Grimes  v.  Butsch,  142  Ind. 
113,  41  N.  E.  328.  N.  H.— Hanrahan 
v.  Sears,  72  N.  H.  71,  54  Atl.  702.  Pa. 
Com.  ex  rel.  Abrams  v.  Drynan,  15  W. 
N.   C.   223. 

See  also  Poster  v.  Alston,  6  How. 
(Miss.)   406. 

54.  Vincent  v.  Starks,  45  Wis.  458. 
See  Moir  v.  Dodson,  14  Wis.  279. 

55.  In  Hines  v.  State,  10  Smed.  & 
M.  (Miss.)  529,  the  court  held  that  in 
a  declaration  filed  by  a  foreign  guard- 
ian the  allegation  that  the  suit  was 
brought  "by  order  and  direction  of  the 
court  of  pleas  and  quarter  sessions  for 
the  county  of  Nash  and  state  of  North 
Carolina"  might  be  treated  as  sur- 
plusage; the  declaration  elsewhere 
showing  the  guardian's  right  by  virtue 
of  his  proceedings  in  the  probate  court 
of    Mississippi. 

56.  Vincent  v.  Starks,  45  Wis.  458. 

57.  Parrish  v.  Hatchett,  15  Ky.  L. 
Eep.  847. 
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because  it  fails  to  allege  that  the  guardian  has  complied  with  the 
statutory  requirement  that  an  authenticated  copy  of  the,  letters  be 
filed,58  and  the  complaint  by  the  failure  is  not  invalidated  to  allege 
in  terms  that  the  bond  was  approved  where  it  does  allege  that  the 
guardian  with  his  sureties  executed  the  bond.50 

Execution.  —  Where  the  decree  authorized  the  foreign  guardian  to 
sue  out  execution,  it  should  not  be  sued  out  in  the  name  of  the  wards.60 
But  where  a  succession  has  been  opened  in  one  state  a  guardian  of  the 
minor  heirs  appointed  in  another  state  cannot  take  out  execution  on  a 
judgment  for  a  debt  due  to  the  succession.01 

Appeal.  — "Where  the  appellant  appears  in  no  other  capacity  than 
as  alleged  foreign  guardian  and  asks  no  other  relief  than  to  be  recog- 
nized as  such,  a  decision  denying  that  capacity  exhausts  all  his  rights 
or  interest  as  appellant.62 

B.  Actions  and  Proceedings  Against  Foreign  Guardian.  —  1. 
Generally.  —  Although  as  a  general  rule  a  guardian  cannot  be  sued  as 
such  out  of  the  jurisdiction  in  which  he  qualified,  yet  if  a  nonresident 
guardian  invokes  the  aid  of  a  domestic  court  he  is  bound  by  the 
decrees  made  in  the  proceedings  instituted  by  him  and  if  found  within 
the  jurisdiction  of  said  court  may  be  proceeded  against  therein  to 
enforce  such  decrees,63  and  where  the  statute  confers  the  right  to  sue 
on  a  foreign  guardian,  such  right  necessarily  implies  the  corresponding 
liability  to  be  sued.64 

2.  Accounting.  - —  Equity  may  require  a  guardian  appointed  by  a 
foreign  tribunal  who  has  moved  into  its  territorial  jurisdiction,  to 
account,65  though  in  some  states  it  is  held  that  the  probate  court  has 


58.  In  re  Johnson,  176  Fed.  591. 
The  question  as  to  the  failure  of  the 

complaint  to  allege  that  the  foreign 
guardian  had  complied  with  the  pro- 
visions of  the  statute  before  commenc- 
ing the  action  is  not  properly  raised 
by  a  demurrer  to  the  complaint,  on  the 
ground  that  it  does  not  allege  sufficient 
facts.  Shook  -v.  State  ex  rel.  McCamp- 
bell,  53  Ind.  403. 

59.  Shook  r.  State  ex  rel.  McCamp- 
bell,  53  Ind.  403. 

60.  Snavely  v.  Harkrader,  30  Gratt. 
(Va.)  487,  for  the  reason  that  every 
execution  should  conform'  accurately  to 
the  judgment  or  decree  which  it  is 
used  to  enforce. 

61.  As  a  succession  can  only  be  ac- 
cepted for  minors  with  the  benefit  of 
inventory,  an  administrator  must  be  ap- 
pointed and  he  alone  can  sue  for  or 
receive  debts  due  to  it.  Parks  v.  Pat- 
ten, 9  Eob.  (La.)  167;  Hall  v.  Parks, 
9  Eob.  (La.)  138. 

62.  Succession  of  Vennard,  44  La. 
Ann.  1076,  11  So.  705. 

63.  Clendenning  v.  Conrad,  91  Va. 
410,   21   S.  E.   818. 


64.  Fenner  v.  McCan,  49  La.  Ann. 
600,   21   So.   768. 

65.  Moore  v.  Hood,  9  Eich.  Eq.  (S. 
C.)  311,  322,  70  Am.  Dee.  210.  Compare 
8  Standard  Proc.  775,  et  seq. 

In  McNamara  v.  Dwyer,  7  Paige  Ch. 
(N.  T.)  239,  32  Am.  Dec.  627,  the  chan- 
cellor says:  "If  a  guardian  appointed 
in  a  sister  state  should  come  into  this 
state  with  the  property  of  his  ward, 
or  after  he  had  squandered  the  same, 
or  appropriated  it  to  his  own  use  in 
the  state  where  he  received  his  ap- 
pointment, there  could  be  no  reasonable 
doubt  as  to  the  jurisdiction  of  this 
court  to  compel  him  to  account  for 
and  pay  over  to  his  ward  what  was 
justly  due,  according  to  the  laws  of  the 
state  in  which  he  assumed  the  trust." 

In  Kansas  the  statutes  provide,  with 
reference  to  guardians  appointed  in 
another  state,  that  when  a  minor  for 
whom  a  guardian  has  been  appointed 
in  Kansas,  removes  to  another  state, 
and  a  guardian  of  the  minor  is  there 
appointed,  the  guardian  appointed  in 
Kansas  may  be  discharged  and  re- 
quired  to   account;   but   only  upon  ap- 
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no  jurisdiction  to  entertain  an  account  by  a  guardian  appointed  in 
a  sister  state.66 

A  court  in  one  state  has  jurisdiction  to  cite  a  guardian  appointed 
by  a  will  in  another  state  to  account  for  the  ward's  property,  where 
such  guardian  has  removed  with  the  ward  and  property  to  the  state 
where  the  accounting  is  sought,67  and  an  action  for  account  may  be 
brought  by  a  ward,  after  obtaining  majority,  against  his  guardian 
who  was  appointed  in  another  state,  but  resident  in  the  state  where 
the  action  is  brought.68 

C.  Proceedings  for  Transmission  of  the  Ward's  Property. 
In  General.  —  A  court  having  general  chancery  jurisdiction  and 
having  jurisdiction  over  the  resident  guardian  and  the  funds  in  his 
hands  belonging  to  the  ward,  has  the  power  to  order  such  funds  to 
be  paid  over  to  the  guardian  in  another  state  where  the  ward  is 
domiciled.69  The  transfer  and  delivery  of  a  ward's  property  to  a 
foreign  guardian  is  not  granted  of  strict  right,  but  rests  in  the  sound 
discretion  of  the  court  as  to  whether  such  removal  would  be  to  the 


plication  made  by  the  foreign  guard- 
ian to  the  court  in  Kansas,  unless  that 
court  is  satisfied  that  his  discharge 
would  be  to  the  interest  of  the  ward. 
Morgan  v.  Potter,  151  U.  S.  195,  15 
Sup.  Ct.  590,  39  L.  ed.  670. 

Executor  of  Foreign  Guardian. — In 
Ong  v.  Whipple,  3  Wash.  Ter.  233,  3 
Pac.  898,  it  was  held  that  the  district 
court  had  jurisdiction  to  compel  an 
accounting  by  the  exeeutor  of  a  for- 
eign guardian. 

66.  Miss.— Bell  v.  Suddeth,  2  Smed. 
&  M.  532.  Neb.— Anderson  v.  Story,  53 
Neb.  259,  73  N.  W.  735.  N.  H.— Pick- 
ering v.  De  Eochemont,  45  N.  H.  67. 

Consent  cannot  confer  jurisdiction  in 
such  case.  Anderson  v.  Story,  53  Neb. 
259,  73  N.  W.  735. 

A  guardian  appointed  in  Maryland, 
who  was  also  appointed  by  the  or- 
phans' court  in  Pennsylvania,  and  gave 
bond  there,  is  not  bound  to  account 
in  Maryland  for  money  of  his  ward 
received  in  Pennsylvania.  Smoot  v. 
Bell,  3  Cranch  C.  C.  343,  22  Fed.  Oas. 
No.   13,132. 

67.  Estate  of  Mayer,  38  Leg.  Int. 
224,   14   Phila.    (Pa.)    299. 

And  a  petition  seeking  to  have  a 
guardian,  who  was  appointed  by  a  will 
originally  proved  in  another  state,  file 
his  account,  should  set  forth  the  ad- 
mission of  the  will  to  probate  in  the 
county  where  suit  is  brought.  Estate 
of  Mayer,  38  Leg.  Int.  224,  14  Phila. 
(Pa.)   299. 

68.  Stallings  v.  Barrett,  26  S.  C.  474, 
2  S.  E.  483.     See  also  Moore  v.-  Hood, 
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9  Eich.  Eq.  (S.  0.)  311,  70  Am.  Dec. 
210. 

69.  Ind. — Marts  v.  Brown,  56  Ind. 
386;  Earl  v.  Dresser,  30  Ind.  11,  95 
Am.  Dec.  660.  S.  C. — Ex  parte  Heard, 
2  Hill  Eq.  54;  Ex  parte  Smith,  1  Hill 
Eq.  140.  Tenn. — Andrew's  Heirs,  3 
Humph.    592. 

Jurisdiction. — Chancery  courts  have 
inherent  and  exclusive  jurisdiction  to 
order  the  removal  to  another  state,  on 
the  application  of  the  foreign  guardian 
of  an  adult  nonresident  lunatic,  funds 
owned  by  such  lunatic,  whether  the 
same  be  under  the  immediate  control 
of  the  court,  or  in  the  hands  of  a 
domestic  guardian.  Taylor  «.  Nichols, 
86  Tenn.  32,  5  S.  W.  436. 

In  Kentucky  the  statutes  give  the 
county  courts  the  power  to  authorize 
the  foreign  guardian  to  receive  and 
remove  the  personal  estate  of  the  ward, 
and  he  may  institute  an  action  in  his 
own  name  to  recover  the  same,  if  the 
resident  guardian  refuses  to  turn  it 
over  to  him  after  the  proper  orders 
have  been  made  by  the  county  court. 
McKee  v.  Stein's  Guardian,  4  Ky.  L. 
Eep.  900. 

Where  a  guardian  has  been  appointed 
to  an  orphan  residing  in  Kentucky,  and 
the  residence  of  the  orphan  is  changed 
and  a  guardian  appointed  in  the  state 
of  his  or  her  residence,  such  foreign 
guardian  has  a  right  to  draw  from  the 
guardian  in  Kentucky  any  personal 
property  belonging  to  such  orphan 
ward.  Swayzee  v.  Miller,  17  B.  Mon. 
(Ky.)  564. 
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best  interest  of  the  ward,70  and  the  court  will  order  a  reference  not 
only  to  ascertain  the  fact  of  the  guardian's  having  been  regularly 
appointed  according  to  the  laws  of  the  state  in  which  he  and  the 
ward  reside,  but  also  his  fitness  for  the  appointment,  and  whether  suffi- 
cient security  has  been  given.71  A  foreign  guardian  cannot  maintain  an 
action  to  recover  funds  of  the  ward  collected  by  the  domestic  guardian 
where  such  ward  was  carried  out  of  the  state  without  the  consent  of 
the  domestic  guardian.72 

Compliance  With  Statutes.  —  The  provisions  of  statutes  relating  to  the 
removal  of  a  ward's  property  are  mandatory  and  must  be  complied 
with  before  any  personal  property  belonging  to  a  nonresident  infant 
can  be  paid  over  to  a  foreign  guardian.73 

Appointment  of  Guardian  Ad  litem.  —  The  proceeding  being  one  in  be- 
half of  the  ward  and  not  adverse  to  him,  it  is  not  necessary  that  a 
guardian  ad  litem  be  appointed  to  represent  him.74 

Petition  or  BilL  ■ —  The  proper  mode  of  procedure  is  the  filing  of  a 
petition  by  the  foreign  guardian,75  or  as  the  case  may  be,  a  bill  in 


70.  Marts  v.  Brown,  56  Ind.  386; 
Earl  v.  Dresser,  30  Ind.  11,  95  Am. 
Dec.  660;  Warren  v.  Hofer,  13  Ind. 
167;  In  re  Wilson,  95  Mo.  184,  8  S.  W. 
369;  Blanehard  v.  Andrews,  90  Mo. 
App.  425. 

Although  the  proceeding  for  the  re- 
moval is  a  summary  one,  the  court  has 
the  right  .to  take  all  the  necessary  steps 
to  ascertain  whether  it  is  a  proper  case 
for  removal,  and  if  after  it  has  author- 
ized the  removal  facts  come  to  its 
knowledge  which  show  that  the  order 
has  been  improperly  made,  it  has  the 
power  to  direct  all  proper  proceedings 
to  prevent  its  removal  or  to  secure  the 
rights  of  creditors  therein.  Clenden- 
ning  17.  Conrad,  91  Va.  410,  21  S.  E. 
818. 

71.  Ex  parte  Heard,  2  Hill  Eq.  (S. 
C.)  54;  Ex  parte  Smith,  1  Hill  Eq. 
(S.  C.)   140. 

72.  Munday  v.  Baldwin,  79  Ky.  121. 
Transmission  of  the  property  of  the 

ward  will  be  refused  where  such  ward 
was  clandestinely  and  adversely  to  the 
wishes  of  the  guardian  removed  from 
his  jurisdiction  and  taken  to  another. 
Ex  parte  Dawson,  3  Bradf.  (N.  Y.)  130. 

73.  Banning  v.  Gotshall,  62  Ohio  St. 
210,  56  N.  E.  1030;  Snavely  v.  Hark- 
rader,  29   Gratt.    (Va.)    112. 

As  to  the  statutory  requirements  re- 
lating to  the  bringing  of  an  action  by 
a  foreign   guardian,   see  supra,  XI,  A. 

The  transcript  which  a  foreign  guard- 
ian, making  application  for  the  re- 
moval of  his  ward's  property,  is  re- 
quired to  produce,  must  not  only  show 


that  he  has  given  bond,  with  security 
for  the  performance  of  his  trust,  but 
must  set  out  a  copy  of  it,  in  order  that 
the  court  authorizing  the  removal  may 
see  that  it  is  sufficient  to  protect  the 
ward's  estate.  Lary  v.  Craig,  30  Ala. 
631;   Carlisle  v.  Tuttle,  30  Ala.  613. 

The  appellate  court  will  not  consider 
the  failure  of  the  foreign  guardian  to 
exhibit  with  his  bill  for  the  removal 
of  the  funds  of  his  ward  a  certified 
copy  of  his  appointment  and  qualifica- 
tion, where  such  defect  was  not  raised 
by  demurrer  in  the  lower  court.  Tay- 
lor v.  Nichols,  86  Tenn.  32,  5  S.  W. 
436. 

74.  Mitchell  v.  People's  Sav.  Bank, 
20  B.  I.  500,  40  Atl.  502.  See  generally 
the  title  "Guardian  Ad  Litem." 

75.  Ind. — Marts  v.  Brown,  56  Ind. 
386.  Ky. — Swayzee  v.  Miller,  17  B. 
Mon.  564;  Bates  v.  Culver,  17  B.  Mon. 
158.  Va. — Snavely  v.  Harkrader,  29 
Gratt.  112. 

An  averment  in  a  petition  for  the 
removal  of  a  ward's  property,  that 
the  ward  is  the  son  and  infant  child  of 
the  wife,  is  sufficient  to  show  that  she 
is  its  natural  guardian.  Carlisle  v. 
Tuttle,  30  Ala.  613. 

In  Connecticut  the  foreign  guardian 
should  file  an  application  in  the  court 
where  the  guardian  in  that  state  was 
appointed,  stating  the  facts  by  rea- 
son of  which  he  claims  the  property 
and  asking  the  court  to  direct  that  the 
property  shall  be  delivered  to  him.  Cur- 
tis v.  Smith,  6  Blatehf.  537,  6  Fed.  Cas. 
No.  3,505,  Laws  of  Connecticut. 
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equity,76  which  should  aver  that  he  has  given  sufficient  bond  and 
security  to  secure  the  funds,77  though  it  has  been  held  that  a  bill  by 
a  foreign  guardian  seeking  the  removal  of  a  ward's  funds  is  not  bad 
on  demurrer  for  failure  to  tender  bond  of  the  guardian  to  cover  the 
funds  sought  to  be  removed.78  If  a  demurrer  be  sustained  to  the 
petition,  necessary  allegations  may  be  added  by  amendment.79 

Intervention.  —  A  party  in  interest  may  come  into  the  case  by  petition 
to  assert  his  rights.80 

Notice.  — In  the  absence  of  a  statutory  requirement  notice  of  the 
proceeding  need  not  be  given  to  the  ward,81  but  by  statute  it  is  some- 
times required  that  notice  of  the  proceeding  be  given  in  order  that 
parties  to  be  affected  by  such  removal  may  appear  to  protect  their 
interests.82 

Parties.  —  As  infants  are  necessary  parties  in  a  proceeding  in  which 
their  interests  are  to  be  affected,  it  is  error  to  pass  upon  their  rights 
in  a  proceeding  of  this  nature  to  which  they  are  not  parties.83 

Proceedings  for  the  removal  of  a  ward's  property  should  be  insti- 
tuted in  the  name  of  the  foreign  guardian  and  not  of  the  ward  by 
his  guardian,84  though  it  is  held  that  the  title  to  the  property  being  in 
the  ward,  suit  should  be  in  his  name  by  his  conservator  or  guardian, 
in  the  absence  of  statutory  authority  to  bring  it  in  the  latter 's  name.85 

If  the  suit  be  in  the  name  of  the  guardian,  the  ward  may  be  made 
a  party  by  way  of  amendment.86 

The  resident  guardian,  whether  he  has  any  of  the  property  in  his 
possession  or  not,  is  a  proper  party  defendant  in  a  proceeding  to 


76.  Taylor  v.  Nichols,  86  Tenn.  32, 
5  S.  W.  436. 

77.  Martin  v.  McDonald,  14  B.  Mon. 
(Ky.)   544. 

78.  Taylor  v.  Nichols,  86  Tenn.  32, 
5  S.  W.  436,  such  bond  must,  however, 
be  given,  either  in  the  court  appoint- 
ing the  guardian,  or  in  the  court  where 
the  bill  is  filed,  before  any  removal 
of  the  funds  will  be  ordered. 

79.  Carlisle   v.    Tuttle,   30   Ala.   613. 

80.  The  receiver  of  the  court  may 
file  a  petition  in  the  cause  in  which  he 
is  appointed  in  order  to  bring  to  the 
attention  of  the  court  the  fact  that 
the  foreign  guardian  who  had  improp- 
erly removed  the  fund  in  controversy 
has  returned  to  the  state  and  ask  the 
court  to  compel  him  to  do  what  he 
ought  to  have  done  before  he  removed 
the  fund.  Clendenning  v.  Conrad,  91 
Va.   410,   21   S.   E.   818. 

81.  Mitchell  v.  People's  Sav.  Bank, 
20  E.  I.  500,  40  Atl.  502. 

82.  Sturtevant  v.  Eobinson,  133  G-a 
564,  66  S.  E.  890;  Clendenning  v.  Con- 
rad, 91  Va.  410,  21  S.  E.  818;  Snavely 
r.  Harkrader,  29  Gratt.  (Va.)  1121  (re- 
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quiring  publication  of  notice  of  the 
petition  or  application  for  the  removal 
once  a  week  for  four  successive  weeks 
in  a  newspaper). 

83.  Clendenning  v.  Conrad,  91  Va. 
410,  21  S.  E.  818. 

84.  Carlisle  v.  Tuttle,  30  Ala.  613, 
the  statute  here  providing  that  the  re- 
moval should  be  ordered  "upon  the 
application  of  the  guardian." 

Where  the  guardian  is  a  married 
woman  her  husband  should  be  joined 
with  her.  Carlisle  v.  Tuttle,  30  Ala. 
613.  But  see  the  title  "Husband  and 
Wife." 

In  Vincent  v.  Starks,  45  Wis.  458, 
the  court  says:  "As  to  whether  this 
suit  should  have  been  brought  in  the 
name  of  the  guardian  as  plaintiff,  in- 
stead of  the  infant  by  her  guardian,  is 
not  of  much  importance,  and  at  most 
a  mere  formal  irregularity;  for  the 
suit  in  either  case  would  be  for  the 
sole  use  and  benefit  of  the  ward." 

85.  Mitchell  v.  People's  Sav.  Bank, 
20  B.  I.   500,  40  Atl.  502. 

86.  Mitchell  v.  People's  Sav.  Bank, 
20  K.  I.  500,  40  Atl.  502. 
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remove  a  ward's  property,87  and  when  the  property  sought  to  be  re- 
moved is  in  the  hands  of  an  administrator,  he  and  the  resident  guardian 
may  be  joined  as  defendants.88 

D.  Ancillary  Guardianship.  —  Application.  —  The  foreign  guard- 
ian should  himself  present  his  application  for  ancillary  letters,89  which 
must  be  verified  and  properly  authenticated.90 

Bond. —  A  bond  must  have  been  given  in  the  state  of  the  appointment 
of  the  foreign  guardian  in  order  to  authorize  the  granting  of  ancillary 
letters,91  but  is  not  necessary  in  the  state  where  the  ancillary  guardian- 
ship is  granted.92 

Actions.  —  A  guardian  who  has  received  ancillary  letters  may  sue 
in  his  own  name  without  the  intervention  of  a  guardian  ad  litem.93 

Revocation.  —  Ancillary  letters  of  guardianship  may  be  revoked  where 
such  action  would  be  to  the  interest  of  the  ward,  without  regard  to  the 
action  of  the  court  from  which  the  principal  letters   were   issued.94 


87.  Carlisle  v.  Tuttle,  30  Ala.  613. 

88.  Carlisle  v.  Tuttle,  30  Ala.  613. 

89.  Matter  of  Fitch,  3  Redf.  Sur. 
(N.  T.)  457.  See  Matter  of  Whitte- 
more,  1   Connoly  Sur.    (N.  Y.)    155. 

90.  Matter  of  Wisner,  3  Dem.  Sur. 
(N.  Y.)  11;  Matter  of  Pitch,  3  Redf. 
Sur.   (N.  Y.)   457. 

A  petition  verified  in  another  state 
must  show  the  authority  of  the  notary 
to  take  the  acknowledgment.  Matter 
of  Wisner,  3  Dem.  Sur.  (N.  Y.)   11. 

Verification  by  an  attorney  alone  in 
the  same  manner  as  a  pleading  would 
be  verified  by  an  attorney,  where  no 
authority  in  the  attorney  to  act  save 
his  own  declaration  is  shown,  will  not 
be  sufficient.  Matter  of  Whittemore,  1 
Connoly  Sur.   (N.  Y.)   155. 

91.  Matter   of  Fitch,   3   Redf.    Sur. 


(N.  Y.)  457,  holding  that  this  require- 
ment is  not  satisfied  where  the  guard- 
ian simply  makes  a  covenant  to  faith- 
fully perform  his  duties. 

92.  In  re  Hunt's  Estate,  34  N.  Y. 
■Supp.  1088. 

A  trust  company  acting  as  guardian 
without  bond  in  one  state  where  bond 
is  not  required  of  trust  companies  upon 
being  appointed  guardian,  may  be  made 
guardian  without  bond  of  the  same  in- 
fant in  another  state  if  the  laws  of 
the  latter  state  also  provide  that  such 
companies  need  not  furnish  bond.  Mat- 
ter of  Cordova,  4  Redf.  Sur.  (N.  Y.) 
66. 

93.  Bunce  v.  Bunce,  27  Abb.  N.  C. 
61,  14  N.  Y.  Supp.  659. 

94.  Johnson  v.  Johnson,  4  Dem.  Sur. 
(N.  Y.)   93. 
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CROSS-REFERENCES : 


Certiorari ; 
Contempt ; 
Courts  Martial; 
Extradition ; 


Martial  Law; 
Parent  and  Child; 
United  States  Courts; 
"Witnesses. 


As  to  matters  of  evidence,  presumptions  and  burden  of  proof,  see 
6  Encyclopedia  of  Evidence  341,  and  Third  Biennial  Supp.,  p.  840, 
et  seq. 

As  to  forms,  see  9  Standard  Proc.  557,  et  seq. 

I.  NATURE  AND  ORIGIN.  — A.  Generally.  —  The  writ  of 
habeas  corpus  is  a  common  law  writ  of  ancient  origin  designed  as  a 
speedy  method  of  affording  a  judicial  inquiry  into  the  cause  of  any 
alleged  unlawful  custody  of  an  individual  or  any  alleged  unlawful  and 
actual  deprivation  of  personal  liberty.  The  writ  requires  the  body  of 
the  person  alleged  to  be  unlawfully  held  in  custody,  or  restrained  of  his 
liberty,  to  be  brought  before  the  court  that  appropriate  judgment  may 
be  rendered  upon  judicial  inquiry  into  the  alleged  unlawful  restraint.1 

B.  Nature  of  the  Proceeding.  —  Habeas  corpus  is  generally  re- 
garded as  a  civil  action,2  or  proceeding,3  and  not  as  a  criminal  proceed- 


1.  Porter  v.  Porter,  60  Fla.  407,  53 
So.  546";  In  re  Moyer,  35  Colo.  159,  85 
Pac.  190,  117  Am.  St.  Eep.  189.  See 
also  In  re  Miller,  1  Daly  (N.  Y.)  562, 
574. 

In  Simmons  v.  Georgia  Iron  &  Coal 
Co.,  117  Ga.  305,  43  S.  E.  780,  61  L. 
E.  A.  739,  is  contained  a  discussion  of 
the  history  and  purpose  of  the  writ  of 
habeas  corpus  ad  subjiciendum. 

2.  In  re  Jewett,  69  Kan.  830,  77 
Pac.  567;  State  ex  rel.  Durner  v.  Huegin, 
110  Wis.  189,  45  N.  W.  1046,  62  L.  E.  A. 
700.  See  also:  TJ.  S.— Kurtz  v.  Moffitt, 
115  TJ.  S.  487,  6  Sup.  Ct.  148,  29  L.  ed. 
458;  Ex  parte  Tom  Tong,  108  U.  S.  556, 
2  Sup.  Ct.  871,  27  L.  ed.  826;  Ex  parte 
Mulligan,  4  Wall.  2,  18  L.  ed.  281.  la. 
Kline  v.  Wilson,  57  Iowa  386,  10  N.  W. 
825,  42  Am.  Eep.  47.  Wis. — State  v. 
Whitcher,  117  Wis.  668,  94  N.  W.  787, 
98  Am.  St.  Eep.  968. 

And  see  infra,  XV.  But  see  Sim- 
mons v.  Georgia  Iron  &  Coal  Co.  117 
Ga.  305,  43  S.  E.  780,  61  L.  E.  A.  739. 

Habeas  corpus  proceedings  to  deter- 
mine the  custody  of  a  child  is  a  civil 
action  and  governed  by  the  law  reg- 
ulating change  of  venue.  Finney  v. 
Walker  (Tex.  Civ.  App.),  144  S.  W. 
679.    Compare  Cormack  v.  Marshall,  211 


111.  519,  71  N.  E.  1077,  67  L.  E.  A. 
7S7;  5  Standard  Proc.  5.  Contra,  Gar- 
ner v.    Gordon,   41   Ind.   92. 

3.  Mo. — State  ex  rel.  Board  of  Edu- 
cation v.  Nast,  209  Mo.  708,  108  S.  W. 
563.  N.  Y. — People  v.  Dewey,  23  Mise. 
267,  50  N.  Y.  Supp.  1013.  Utah.— Win- 
novich  v.  Emery,  33  Utah  345,  93  Pac. 
988. 

It  is  a  summary  proceeding  and  is 
not  a  civil  action.  Simmons  v.  Georgia 
Iron  &  Coal  Co.,  117  Ga.  305,  43  S.  E. 
780,  61  L.  E.  A.  739;  McGlennan  v.  Mar- 
gowski,  90  Ind.  150;  Milligan  v.  State; 
97  Ind.  355.  See  also  In  re  Barry,  42 
Fed.  113;  McFarland  v.  Johnson,  27 
Tex.   105. 

Where  embodied  in  a  criminal  code 
habeas  corpus  is  neither  a  civil  or  crim- 
inal action  nor  a  special  proceeding, 
although  it  is  a  proceeding  civil  in  its 
nature.  Carruth  v.  Taylor,  8  N".  D.  166, 
77  N.  W.  617. 

Proceeding  In  Rem. — Habeas  corpus 
proceeding  to  determine  the  custody  of 
a  child  is  a  proceeding  in  rem,  the  res 
being  the  child  and  its  custody.  Terry 
v.  State,  77  Neb.  612,  110  N.  W.  733. 

Legal  or  Equitable. — Habeas  corpus 
is  a  legal,  as  distinguished  from  an 
equitable  remedy.     Sumner   r.   Sumner, 
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ing.4    Under  some  codes  habeas  corpus  is  a    "special"    proceeding.5 

C.  As  Affected  by  Statutes  and  Constitutions.  —  1.  Generally. 
Though  the  writ  of  habeas  corpus  is  of  common  law  origin  and  exists 
independently  of  statute,6  its  use  may  be  regulated  by  statute.7  How- 
ever, under  most  constitutions,  the  legislature  cannot  abrogate  it,8  nor 
impair  its  efficiency,"  nor  restrict  the  common  law  use  of  the  writ,10  ex- 
cept that  under  proper  circumstances  the  writ  may  be  suspended.11 

2.  In  Courts  Deriving  Authority  Prom  Constitution.  —  It  has  been 
held  that  where  jurisdiction  to  issue  writs  of  habeas  corpus  is  given  a 
court  by  constitution,  the  practice  in  such  court  with  respect  to  that 
writ  cannot  be  controlled  by  statute.12 

II.  JURISDICTION  OF  PARTIES.  —  A.  Generally.  —  The  writ 
may  not  be  directed  to  persons  outside  the  territorial  jurisdiction  of 


117  6a.  229,  43  S.  E.  485.  However, 
chancery  by  its  common  law  jurisdiction 
had  authority  to  issue  the  writ  of 
ha"beas  corpus.  In  re  Belson,  7  Moore 
P.  C.  114,  13  Eng.  Eeprint  823,  14  Jur. 
631. 

As  an  auxiliary  remedy,  a  writ  of 
habeas  corpus  is  sometimes  provided 
for,  as  for  example,  in  cases  wherein 
the  custody  of  children  whose  parents 
live  separately,  is  involved.  Dixon  v. 
Dixon,  72  N.  J.  Eq.  588,  66  Atl.  597. 

4.  XT.  S— Ex  parte  Tom  'Tong,  108 
IT.  S.  556,  2  Sup.  Ct.  871,  27  L.  ed.  826. 
D.  C. — Goldsmith  v.  Valentine,  36  App. 
Cas.  63.  la. — Orr  v.  Jackson,  149  Iowa 
641,  128  N.  W.  958.  Kan.— In  re  Jew- 
ett,  69  Kan.  830,  77  Pac.  567.  Ohio. 
Ex  parte  Collier,  6  Ohio  St.  55.  Wash. 
State  v.  Superior  Court,  32  Wash.  143, 
72  Pac.  1040.  Wis.— State  ex  rel.  Dur- 
ner  v.  Huegin,  110  Wis.  189,  45  N.  W. 
1046,  62  L.  E.  A.  700. 

The  cause  of  restraint  determines 
whether  the  proceeding  is  civil  or  crim- 
inal. If  the  person  is  restrained  for 
violation  of  some  criminal  or  quasi 
criminal  law  the  habeas  corpus  pro- 
ceeding is  criminal,  otherwise  it  is  a 
civil  proceeding.  Legate  v.  Legate,  87 
Tex.  248,  28  S.  W.  281.  Compare  In  re 
Jewett,  69  Kan.  830,  77  Pac.  567; 
Gleason  v.  MePherson  County  Comrs., 
30  Kan.  53,  1  Pac.  384. 

5.  la. — Matter  of  Bresee,  82  Iowa 
573,  48  N.  W.  991.  Kan.— Gleason  v. 
MePherson  County  Comrs.,  30  Kan.  53, 
1  Pac.  384.  Minn. — State  v.  Buckham, 
29  Minn.  462,  13  N.  W.  902.  Mont. 
State  v.  Newell,  13  Mont.  302,  34  Pac. 
28.  N.  Y.— In  re  Barnett,  53  How.  Pr. 
247;  People  v.  Tucker,  3  N.  Y.  Supp. 
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792.  Utah. — Winnovich  v.  Emery,  33 
Utah  345,  93  Pac.  988. 

Compare  Carruth  v.  Taylor,  8  N.  D. 
166,  77  N  W.  617;  State  ex  rel.  Dur- 
ner  v.  Huegin,  110  Wis.  189,  85  N.  W. 
1046,  62  L.  E.  A.  700. 

6.  Md. — Deekard  v.  State,  38  Md. 
186.    N.  Y. — People  v.  Mereein,  8  Paige 

47  (in  chancery  court) ;  People  v.  Burr, 
127  App.  Div.  907,  111  N.  Y.  Supp, 
11.36;  People  v.  Kuhne,  57  Misc.  30, 
107  N.  Y.  Supp.  1020.  Eng—  In  re 
Besset,  6  Q.  B.  481,  51  E.  C.  L.  480; 
1  New  Sess.  Cas.  337,  14  L.  J.,  M.  C. 
17,  9  Jur.   66. 

7.  Mo. — Ex  parte  Bethurum,  66  Mo. 
545.  N.  D. — Carruth  v.  Taylor,  8  N.  D. 
166,  77  N.  W.  617.  Wash.— In  re  Ly- 
barger,  2  Wash.  131,  25  Pac.  1075.  Wyo. 
Miskimmins  v.  Shaver,  8  Wyo.  392,  58 
Pac.  411,  49  L.  E.  A.  831.  Eng.— Ex 
parte  Besset,  6  Q.  B.  481,  51  E.  C.  L. 
480. 

8.  Ex  parte  Mingle,  2  Okla.  Cr.  708, 
104  Pac.  68;  Iw  re  Patswald,  5  Okla. 
789,  50  Pac.  139. 

9.  State  ex  rel.  Bressman  v.  Theisen 
(Mo.  App.),  142  S.  W.  1088;  Ex  parte 
Wilkins,  7  Okla.  Cr.  422,  115  Pac. 
1118. 

10.  Servonitz  v.  State,  133  Wis.  231, 
113  N.  W.  277. 

11.  As  to  suspension  of  writ,  see 
infra,   XXHL 

12.  Ex  parte  Moyer,  35  Colo.  154,  91 
Pae.  738,  when  the  supreme  court  whose 
authority  is  derived  from  the  constitu- 
tion and  not  the  statute,  issues  the 
writ  in  the  exercise  of  its  original  jur- 
isdiction, the  practice  is  governed  not 
by  the  statute  but  by  the  rules  of  the 
court.    Compare  Ala. — Ex  parte  Candee, 

48  Ala.  386.   N.  D.— Carruth  v.  Taylor, 
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the  court  who  do  not  voluntarily  submit  to  the  jurisdiction.13  It  is 
not  essential,  however,  that  the  person  restrained  be  actually  within 
the  limits  of  the  court's  jurisdiction  if  he  is  within  the  control  of  the 
person  to  whom  the  writ  is  directed.14 

Removal  pendente  lite  from  the  jurisdiction  does  not  divest  the  juris- 
diction of  the  court.15 

B.  Local  Territorial  Limits.  —  Whether  a  court  has  jurisdiction 
over  parties  outside  the  particular  political  subdivision  in  which  it  sits, 
depends  upon  the  character  of  the  court  and  the  laws  defining  its  jur- 
isdiction.16 The  authority  of  some  courts  in  the  issuance  of  a  writ  of 
habeas  corpus  is  not  confined  to  such  local  limits.17  The  authority  of 
other  courts  is  confined  to  the  district18  or  county19  in  which  they  sit.20 

C.  Waiver.  — The  court  may  acquire  jurisdiction  by  the  volun- 


8  N.  D.  166,  77  N.  W.  617.  Ohio.— State 
v.  Hanousek,  19  Ohio  C.  C.  303,  10  Ohio 
dr.  Dee.  516. 

13.  Hex  v.  Pinckney  (1904),  2  K.  B. 
(Eng.)  84.  See  People  v.  Winston,  31 
App.  Div.  121,  52  N.  Y.  Supp.  814.  See 
also  the  titles  "Jurisdiction"  and 
"Process." 

Where  a  territory  of  the  United 
States  pursuant  to  an  act  of  congress 
has  contracted  with  a  sister  state  for 
the  custody  of  the  territory's  convicts, 
a  writ  cannot  issue  from  the  territorial 
courts  to  the  warden  of  the  state  pen- 
itentiary to  compel  the  production  of 
a  territorial  convict,  in  his  custody  in 
the  state  penitentiary.  In  re  Bailey, 
10  Okla.  294,  61  Pac.  922. 

The  writ  cannot  be  issued  against 
one  who  is  aboard  a  foreign  vessel  or 
in  a  territory  not  subject  to  the  juris- 
diction of  the  court.  The  Sitka,  7  Op. 
Gen.  (U.  S.)  122. 

14.  Colo. — Breene  v.  Breene,  51  Colo. 
342,  117  Pac.  1000.  la.— Rivers  v. 
Mitchell,  57  Iowa  193,  10  N.  W.  626. 
N.  Y. — People  v.  New  York  Asylum,  57 
App.  Div.  383,  68  N.  Y.  Supp.  279;  Peo- 
ple v.  Winston,  34  Misc.  21,  69  N.  Y. 
Supp.  452;  People  v.  Winston,  25  Misc. 
676,  56  N.  Y.  Supp.  325. 

See  In  re  Jackson,  15  Mich.  417, 
where  the  court  was  equally  divided  in 
opinion. 

The  impossibility  of  producing  the 
person  detained  must  be  shown  by  re- 
spondent where  it  appears  he  has  il- 
legally taken  such  person  out  of  the 
jurisdiction  of  the  court.  Breene  v. 
Breene,  51  Colo.  342,  117  Pac.  1000. 

But  where  right  to  the  custody  of  a 
child  is  the  matter  in  issue  the  court 
cannot  dispose  of  the  child  without 
having  it  before  the  court.    People  v. 

(8 


Winston,  31  App.  Div.  121,  52  N.  Y. 
Supp.  814.  See  Campbell  v.  Storer,  101 
Tex.  82,  104  S.  W.  1047,  and  the  title 
"Infants." 

Though  the  child  detained  is  a  non- 
resident of  the  county,  if  he  is  actually 
within  it  the  jurisdiction  over  him  ex- 
ists in  a  court  whose  territorial  juris- 
diction is  limited  to  the  county.  Hunt 
v.  Hunt,  94  Ga.  257,  21  S.  E.  515. 

Children  temporarily  within  the  state 
are  not  subject  to  the  jurisdiction  of 
the  courts  in  such  state.  People  v. 
Dewey,  23  Misc.  267,  50  N.  Y.  Supp. 
1013;  Lanning  v.  Gregory,  10O  Tex.  310, 
99  S.  W.  542. 

15.  Slack  v.  Perrine,  9  App.  Cas.  (D. 
C.)  128. 

16.  See  the  statutes  of  the  various 
states  and  the  title   "Jurisdiction." 

17.  Md.— In  re  Glenn,  54  Md.  572. 
Neb.— State  v.  Porter,  78  Neb.  811,  112 
N.  W.  286.  N.  Y.— People  v.  Clarke,  64 
How.  Pr.  7;  People  v.  Frost,  133  App. 
Div.  179,  117  N.  Y.  Supp.  524.  Ohio. 
In  re  Talbot,  8  Ohio  Dec.  744,  9  Wkly. 
L.  Bui.  271. 

18.  IX.  S— In  re  Boles,  48  Eed.  75, 
1  C.  C.  A.  48,  4  U.  S.  App.  1.  Kan. 
In  re  Jewett,  69  Kan.  830,  77  Pac.  567. 
Miss. — McLeod  v.  McLeod,  88  Miss.  722 
42  So.  873.  Mont. — State  v.  District 
Court,  35  Mont.  51,  88  Pac.  564.  S.  C. 
In  re  Parker,  6  Rich.  472. 

Federal  courts  cannot  issue  writs  of 
habeas  corpus  outside  the  territorial 
jurisdiction  of  the  court.  Ex  ■parte 
Gouyet,  175  Fed.  230. 

19.  In  re  Glenn,  54  Md.  572;  John- 
son v.  Terry,  85  Neb.  267,  122  N.  W. 
984.     See  Ex  parte  Ellis,   11   Cal.   222. 

20.  Necessity  of  applying  to  nearest 
court,  see  infra,  IV. 
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tary  appearance  without  objection  on  the  part  of  one  not  otherwise 
subject  to  the  jurisdiction,21  except  in  cases  wherein  jurisdiction  is  de- 
pendent upon  residence.22 

III.  JURISDICTION  OP  FEDERAL  COURTS.23  —  A.  Generally. 
By  act  of  congress  it  is  provided  that  the  federal,  supreme,  circuit  and 
district  courts  shall  have  power  to  issue  writs  of  habeas  corpus  within 
certain  limitations  fixed  by  the  act.24  Jurisdiction  of  the  federal  courts 
is  purely  statutory.25 

B.  Custody  Under  Authority  of  United  States.  —  Within  the 
class  of  cases  wherein  persons  are  detained  under  or  by  color  of  the 
authority  of  the  United  States  are  included :  persons  in  the  custody  of 
federal  officers  for  the  purpose  of  international  extradition  ;26  persons 
imprisoned  by  territorial  courts  created  by  act  of  congress;27  impris- 
oned by  federal  courts,28  or  United  States  commissioners  ;29  detained  by 
United  States  military  authorities;30  or  by  reason  of  enlistment  in  the 
service  of  the  United  States;31  detained  as  deserters  from  foreign  mili- 
tary service  by  federal  authorities.32 

Interstate  Extradition.  —  Habeas  corpus  is  maintainable  in  the  federal 
courts  in  case  of  arrest  of  fugitives  from  justice  by  state  officers  for 
the  purpose  of  interstate  extradition.33 


21.  Simmons  v.  Georgia  Iron  & 
Coal  Co.,  117  Ga.  305,  43  S.  E.  780,  61 
L.  E.  A.  739.  See  contra,  Letcher  v. 
Crandell,  18  Tex.  Civ.  App.  62,  44  S.  W. 
197. 

22.  In  re  Colebrook,  26  Misc.  139,  55 
N.  T.  Supp.   861. 

23.  See  in  general  the  title  "United 
States  Courts." 

24.  * '  The  writ  of  habeas  corpus  shall 
in  no  case  extend  to  a  prisoner  in  jail, 
unless  he  is  in  custody  (1)  under  or 
toy  color  of  the  authority  of  the  United 
States,  or  is  committed  for  trial  before 
some  court  thereof;  or  is  in  custody  (2) 
for  an  act  done  or  omitted  in  pur- 
suance of  a  law  of  the  United  States, 
or  of  an  order,  process,  or  decree  of  a 
court  or  judge  thereof;  or  is  in  custody 
(3)  in  violation  of  the  constitution  or 
of  a  law  or  treaty  of  the  United 
States;  or,  being  a  subject  or  citizen 
of  a  foreign  state,  and  domiciled  there- 
in, is  in  custody  for  (4)  an  act  done 
or  omitted  under  the  commission  or  or- 
der, or  sanction  of  any  foreign  state,  or 
under  color  thereof,  the  validity  and 
effeet  whereof  depend  upon  the  law  of 
nations;  or  unless  it  is  necessary  (5) 
to  bring  the  person  into  court  to  tes- 
tify." U.  S.  Eev.  St.,  §§751,  753;  Hyde 
v.  Shine,  199  U.  S.  62,  88,  25  Sup.  Ct. 
760,  766,  50  L.  ed.  90,  99. 

25.  Sebray  v.  United  States,  185  Fed. 
401,   107   C.   C.   A.   483,  reversing  178 
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Fed.  144,  150.  But  see  Ex  parte  Boll- 
man,  4  Craneh  (U.  S.)  75,  2  L.  ed. 
554,  to  the  effect  that  the  power  of 
the  federal  supreme  court  is  not  merely 
statutory. 

26.  In  re  Kaine,  14  How.  (U.  S.) 
103,  14  L.  ed.  345;  In  re  Stupp,  12 
Blatchf.   501,   23   Fed.   Cas.   No.   13,563. 

27.  Ex  parte  Burford,  3  Craneh  (U. 
S.)  448,  2  L.  ed.  495;  Ex  parte  Farley, 
40  Fed.  66. 

28.  Ex  parte  Siebold,  100  U.  S.  371, 
25  L.  ed.  717;  Ex  parte  Virginia,  100 
U.  S.  339,  25  L.  ed.  676;  Ex  parte 
Lange,  18  Wall.  (U.  S.)  163,  21  L.  ed. 
872;  Ex  parte  Yerger,  8  Wall.  (U.  S.) 
85,  19  L.  ed.  332;  United  States  v.  Ham- 
ilton, 3  Dall.  (U.  S.)   17,  1  L.  ed.  490. 

29.  Stewart  v.  United  States,  119 
Fed.  89,  55  C.  C.  A.  641. 

30.  Ex  parte  Milligan,  4  Wall.  (TJ. 
S.)  2,  18  L.  ed.  281. 

31.  United  States  v.  Hanehett,  18 
Fed.  26;  Seavey  v.  Seymour,  3  Cliff. 
439,   21   Fed.  Cas.  No.  12,596. 

32.  Tucker  v.  Alexandroff,  183  U.  S. 
424,  22  Sup.  Ct.  195,  46  L.  ed.  264 
(dictum). 

33.  In  re  Doo  Woon,  18  Fed.  898; 
Ex  parte  Smith,  3  MeLe'an  121,  22  Fed. 
Cas.   No.   12,968. 

A  state  agent  authorized  to  receive 
such  a  fugitive  from  the  state  by 
which  he  is  surrendered  is  not  a  fed- 
eral officer  for  this  purpose,    Robb  v, 
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Detention  of  Immigrants.  —Persons  detained  for  deportation  by  fed- 
eral immigration  authorities  may  be  brought  before  the  federal  courts 
by  writ  of  habeas  corpus.34  In  such  cases  the  questions  for  determina- 
tion are  whether  the  party  in  question  is  an  alien,35  or  amenable  to  the 
jurisdiction  of  the  immigration  authorities;30  and,  whether  or  not  he 
has  been  denied  a  fair  hearing  by  the  immigration  officials.37 
.  C.  Custody  for  Act  in  Pursuance  of  Federal  Authority. 
"Within  the  class  of  persons  in  custody  for  an  act  done  or  omitted  in 
pursuance  of  a  law  of  the  United  States,  or  an  order,  process,  or  de- 
cree of  a  court  or  judge  thereof,  are  included:  federal  officers33  and 
their  deputies39  in  custody  for  acts  or  omissions40  in  pursuance  of  fed- 
eral laws,  including  rules  and  regulations  of  the  governmental  depart- 
ments;41 election  officials  acting  at  a  congressional  election;42  federal 
army  officers43  and  soldiers  in  custody  for  similar  acts;44  also,  private 


Connolly,  111  U.  S.  624,  4  Sup.  Ct.  544, 
28  L.  ed.  542. 

34.  United  States  ex  rel.  D'Amato 
v.  Williams,  193  Fed.  228;  Ex  parte 
Koerner,  176  Fed.  478. 

35.  Chin  Yow  v.  United  States,  208 
U.  S.  8,  28  Sup.  Ct.  201,  52  L.  ed. 
369. 

36.  Sprung  v.  Morton,  182  Fed.  330; 
Ex  parte  Fong  Yim,  134  Fed.  938. 

37.  United  States  v.  Ju  Toy,  198  U. 
S.  253,  25  Sup.  Ct.  644,  49  L.  ed.  1040; 
United  States  v.  Sing  Tuck,  194  U.  S. 
161,  24  Sup.  Ct.  621,  48  L.  ed.  917,  128 
Fed.  592,  63  C.  C.  A.  199,  126  Fed. 
386;  Ex  parte  Wing  Yon,  190  Fed.  294, 
111  C.  C.  A.  194;  United  States  v.  Chin 
lien,  187  Fed.  544,  109-  C.  C.  A.  310; 
DeBruler  v.  Gallo,  184  Fed.  566,  106 
C.  C.  A.  546;  Hoo  Choy  v.  North,  183 
Fed.  92,  105  C.  C.  A.  384;  Haw  Moy 
v.  North,  183  Fed.  89,  105  C.  C.  A.  381; 
Stretton  v.  Kudy,  176  Fed.  727,  101  C. 
C.  A.  223;  In  re  Can  Pon,  168  Fed.  479, 
93  C.  C.  A.  635;  United  States  v.  Gin 
Fung,  100  Fed.  389,  40  C.  C.  A.  439, 
reversing  89  Fed.  153;  In  re  Barbarossa, 
195  Fed.  654;  United  States  ex  rel, 
Glavas  v.  Williams,  190  Fed.  686;  Ex 
parte  Saraceno,  182  Fed.  955;  United 
States  v.  Williams,  175  Fed.  274;  Ex 
parte  Petterson,  166  Fed.  536;  Ex  parte 
Lee  Kow,  161  Fed.  502;  Ex  parte  Fong 
Yim,  134  Fed.  938;  In  re  Lea,  126  Fed. 
231;  In  re  Leong  Youk  Tong,  90  Fed. 
648;  In  re  Tsu  Tse  Mee,  81  Fed.  562; 
In  re  Chin  Yuen  Sing,  65  Fed.  572. 
See -also  the  title  "Immigration." 

Alien  arrested  for  deportation  cannot 
he  discharged  on  habeas  eorpus  when 
detained   by  the   department  of   com- 


merce and  labor.  This  is  a  duty  rest- 
ing on  the  political  department  of  the 
government.  In  re  Lea,  126  Fed.  231. 
Deportation  to  wrong  country  cannot 
be  complained  against  by  an  alien  in 
habeas  corpus  proceedings.  United 
States  ex  rel.  Ueberall  v.  Williams,  187 
Fed.  470. 

38.  United  States  v.  Lewis,  200  U. 
<S.  1,  26  Sup.  Ct.  229,  50  L.  ed.  343, 
affirming  129  Fed.  823;  State  of  Ohio 
v.  Thomas,  173  U.  S.  276,  19  Sup.  Ct. 
453,  43  L.  ed.  699,  affirming  87  Fed. 
453,  31  C.  C.  A.  80;  In  re  Neagle,  135 
U.  S.  1,  10  Sup.  Ct.  658_,  34  L.  ed. 
55;  State  of  West  Virginia  v.  Laing, 
133  Fed.  887,  66  C.  C.  A.  617;  Campbell 
v.  Waite,  88  Fed.  102,  31  C.  C.  A.  403, 
affirming  81  Fed.  359;  In  re  Leaken, 
137  Fed.  680;  In  re  Laing,  127  Fed.  213; 
In  re  Fair,  100  Fed.  149;  In  re  Ander- 
son, 94  Fed.  487;  United  States  ex  rel. 
Weeden,  2  Flip.  76,  24  Fed.  Cas.  No. 
14,412. 

39.  Kelly  v.  Georgia,  68  Fed.  652; 
United  States  v.  Fullhart,  47  Fed.  802. 

40.  In  re  Huttman,  70  Fed.  699;  Ex 
parte  Turner,  3  Woods  603,  24  Fed. 
Cas.  No.  14,246;  Ex  parte  Eobinson, 
1  Bond  39,  20  Fed.  Cas.  No.  11,934; 
In  re  Neill,  8  Blatchf.  156,  17  Fed.  Cas. 
No.  10,089. 

41.  United  States  v.  Fuellhart,  106 
Fed.    911. 

42.  Ex  parte  Clarke,  100  IT.  S.  399, 
25  L.  ed.  715. 

43.  Ex  parte  Yerger,  8  Wall.  (U.  S.) 
85  19  L.  ed.  332;  In  re  Turner,  119 
Fed.  231. 

44.  United  States  v.  Lipsett,  156  Fed. 
65. 
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persons  acting  in  obedience  to  federal  mandates.45  The  fact  that  the  per- 
son in  custody  may  be  able  to  obtain  relief  by  appeal  to  the  United 
States  supreme  court,  is  not,  generally,  a  reason  for  denying  relief  by 
habeas  corpus.46  However,  if  it  appears  that  the  person  in  question  acted 
wantonly  and  was  without  authority  to  do  as  he  had  done,  relief  by 
habeas  corpus  may  be  denied.47 

D.  Custody  in  Violation  op  Federal  Constitution  or  Laws. 
Federal  courts  are  clothed  with  authority  to  issue  the  writ  of  habeas 
corpus  for  the  relief  of  persons  in  custody  in  violation  of  the  consti- 
tution or  of  a  law  or  treaty  of  the  United  States.48  But  they  will  not 
permit  the  writ  to  be  issued  on  this  ground  to  review  mere  irregular- 
ities or  errors  in  the  proceedings  of  the  state  courts,49  nor  will  they  in- 
terfere by  habeas  corpus  though  the  restraint  be  in  violation  of  the 
federal  constitution  and  laws,  when  relief  by  appeal  to  the  state  su- 
preme court50  or  to  the  federal  supreme  court  may  be  obtained,51  un- 


45.  Hunter  v.  Wood,  209  U.  S.  205, 
28  Sup.  Ct.  472,  52  L.  ed.  747,  affirming 
155  Fed.  190;  Ex  parte  Thompson,  1 
Flip.   507,  23  Fed.  Cas.  No.  13,934. 

46.  Campbell  v.  Waite,  88  Fed.  102, 
31  C.  C.  A.  403,  affirming  81  Fed.  359. 

47.  United  States  v.  Lewis,  200  U. 
S.  1,  26  Sup.  Ct.  229  50  L.  ed.  343, 
affirming  129  Fed.  823;  In  re  Ander- 
son, 94  Fed.  487;  In  re  Lewis,  83  Fed. 
159;  In  re  Marsh,  51  Fed.  277;  Eam- 
sey  v.  Warren  County  Jailer,  2  Flip. 
541,  20  Fed.  Cas.  No.  11,547. 

Facts  in  doubt  may  be  left  to  the 
determination  of  the  state  court  and 
the  writ  of  habeas  corpus  denied  in 
the  federal  court.  In  re  Matthews,  122 
Fed.  248. 

48.  Urquhart  v.  Brown,  205  IT.  S. 
179,  27  Sup.  Ct.  459,  51  L.  ed.  760, 
reversing  139  Fed.  846;  Wimbish  v. 
Jamison,  199  U.  S.  599,  26  Sup.  Ct. 
747,  50  L.  ed.  327,  reversed,  130  Fed. 
351;  Rogers  v.  Peck,  199  U.  S.  425,  26 
Sup.  Ct.  87,  50  L.  ed.  256,  affirming 
138  Fed.  961;  Ex  parte  Moran,  144  Fed. 
594,  75  C.  C.  A.  396;  Eaton  v.  State  of 
West  Virginia,  91  Fed.  760,  34  C.  C. 
A.  68;  Ex  parte  Collins,  149  Fed.  573; 
Ex  parte  Moebus,  137  Fed.  154;  In  re 
Dowd,  133  Fed.  747;  Ex  parte  Bearick, 
118  Fed.  928;  Ex  parte  Glenn,  111  Fed. 
257;  In  re  Davenport,  102  Fed.  540; 
Oohn  v.  Jones,  100  Fed.  639;  Dreyer  v. 
Pease,  88  Fed.  978;  In  re  Murphy,  87 
Fed.  549;   In  re  Currant,  84  Fed.  314. 

Federal  employes,  whose  services  are 
needed  by  the  federal  government  may 
be  released  on  habeas  corpus  when  de- 
tained by  state  authorities.  Boske  v. 
Oomingore,  177  U.  S.  459,  20  Sup.  Ct. 
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701,   44  L.   ed.   846,   affirming  96  Fed. 
552;  Pundt  v.  Pendleton,  167  Fed.  997. 

49.  In  re  Gregory,  219  U.  S.  210,  31 
Sup.  Ct.  143,  55  L.  ed.  184;  Valentina 
v.  Mercer,  201  U.  S.  131,  26  Sup.  Ct. 
368,  50'  L.  ed.  693;  Gusman  v.  Marrero, 
180  U.  S.  81,  21  Sup.  Ot.  293,  45  L.  ed. 
436;  Davis  v.  Burke,  179  U.  S.  399,  21 
Sup.  Ct.  210,  45  L.  ed.  249;  Brickson  v. 
Hodges,  179  Fed.  177,  102  C.  G.  A.  443; 
Mackenzie  v.  Barrett,  144  Fed.  954,  76 
C.  C.  A.  8;  In  re  Terrill,  144  Fed.  616, 
75  C.  C.  A.  418;  Hoadly  v.  Chase,  129 
Fed.  1005,  64  C.  C.  A.  319,  affirming 
126  Fed.  818;  Eaton  v.  State  of  West 
Virginia,  91  Fed.  760,  34  C.  C.  A.  68; 
Ex  parte  Counort,  188  Fed.  398;  Ex  parte 
Martin,  180  Fed.  209;  Ex  parte  Crow- 
der,  171  Fed.  250;  Ex  parte  Moebus, 
148  Fed.  39;  Ex  parte  Munn,  140  Fed. 
782;  Ex  parte  Powers,  129  Fed.  985; 
Ex  parte  Glenn,  103  Fed.  947;  In  re 
Alexander,  84  Fed.  633;  In  re  Law- 
rence, 80'  Fed.  99. 

50.  State  of  Minnesota  v.  Brundage, 
180  U.  S.  499,  21  Sup.  Ct.  455,  45  L.  ed. 
639,  reversing  96  Fed.  963;  Crossley  v. 
State  of  California,  168  U.  S.  640,  18 
Sup.  Ct.  242,  42  L.  ed.  610;  United 
States  v.  McAleese,  93  Fed.  656,  35 
C.  C.  A.  529;  In  re  Wyman,  132  Fed. 
708;  In  re  Reeves,  123  Fed.  343;  Ex 
parte  Strieker,  109  Fed.  145;  In  re 
Bradley,  96  Fed.  969;  In  re  May,  82  Fed. 
422;  In  re  Moore,  75  Fed.  821. 

51.  Urquhart  v.  Brown,  205  U.  S. 
179,  27  Sup.  Ct.  459,  51  L.  ed.  760, 
reversing  139  Fed.  846;  Storti  v.  Com., 
183  U.  S.  138,  22  Sup.  Ct.  72,  46  L.  ed. 
120,  affirmed,  109  Fed.  807;  State  of 
Minnesota  v.  Brundage,  180  U.  S.  499, 
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less  the  case  is  one  of  great  urgency  and  relief  by  appeal  is  inade- 
quate.52 No  relief  on  this  ground  can  ever  be  granted  unless  a  federal 
question  is  involved.63  Mere  violation  of  the  state  constitution51  or 
statutes55  is  not  sufficient  for  this  purpose. 

E.  Custody  for  Act  Under  Order  op  Foreign  Nation.  —  A  per- 
son in  custody  for  an  act  done  or  omitted  under  the  commission,  or 
order,  or  sanction  of  any  foreign  state,  or  under  color  thereof,  the 
validity  and  effect  whereof  depend  upon  the  law  of  nations,  is  entitled 
to  a  writ  of  habeas  corpus  in  the  federal  courts.56 

F.  Detention  op  Prisoner  To  Testify.  —  Prisoners  whom  it  is 
necessary  to  bring  into  court  to  testify  may  be  brought  before  the  fed- 
eral court  by  writ  of  habeas  corpus.57 

G.  Particular  Federal  Courts.68  —  It  is  provided  expressly,  by 
act  of  congress,  that  the  federal  supreme  court  and  the  circuit  and 
district  courts  shall  have  power  to  issue  writs  of  habeas  corpus.59 


21  Sup.  Ct.  455,  45  L.  ed.  639,  re- 
versing 96  Fed.  963;  Markuson  v. 
Boucher,  175  U.  S.  184,  20  Sup.  Ct. 
76,  44  L.  ed.  124;  Pitts  v.  McGhee,  172 
U.  S.  516,  19  Sup.  Ct.  269,  43  L.  ed. 
535;  Baker  v.  Griee,  169  U.  S.  284,  18 
Sup.  Ct.  323,  42  L.  ed.  748,  reversing 
79  Fed.  627;  Plumley  v.  Com.,  155  U. 
S.  461,  15  Sup.  Ct.  154,  39  L.  ed.  223, 
affirming  156  Mass.  236,  30  N.  E.  1127, 
15  L.  E.  A.  839 ;  Ex  parte  Blodgett,  192 
Fed.  77;  Krosehel  v.  Munkers,  179  Fed. 
961;  In  re  Dowd,  133  Fed.  747;  In  re 
Ammon,  132  Fed.  714;  Clifford  v.  Wil- 
liams, 131  Fed.  10ft;  Ex  parte  Powers, 
129  Fed.  985;  In  re  Stone,  120  Fed.  101; 
Ex  parte  McMinn,  110  Fed.  954;  In  re 
O'Brien,  95  Fed.  131;  In  re  Anderson, 
94  Fed.  487;  Nesbit  v.  Hert,  91  Fed. 
123;  In  re  Bennett,  84  Fed.  324;  In  re 
Lawrence,  80  Fed.  99;  In  re  Barber,  75 
Fed.  980. 

52.  Beid  v.  Jones,  187  TT.  S.  153,  23 
Sup.  Ct.  89,  47  L.  ed.  116;  Tinsley  v. 
Anderson,  171  U.  S.  101,  18  Sup.  Ct. 
805,  43  L.  ed.  91;  Baker  i>.  Griee,  169 
U.  S.  284,  18  Sup.  Ct.  323,  42  L.  ed. 
748;  In  re  Strauss,  126  Fed.  327,  63 
C.  C.  A.  99;  In  re  Huse,  79  Fed.  305, 
25  C.  C.  A.  1;  Ex  parte  Bartlett,  197 
Fed.  98. 

The  exceptional  cases  in  which  a  fed- 
eral court  or  judge  may  sometimes  ap- 
propriately interfere  by  habeas  corpus 
in  advance  of  final  action  by  the 
authorities  of  the  state  are  those  of 
great  urgency  that  require  to  be  prompt- 
ly disposed  of,  such,  for  instance,  as 
cases  involving  the  authority  and  opera- 
tion of  the  general  government,  or  the 
obligations  of  this  country  to,  or  in  its 


relations  with,  foreign  nations.  Ex 
parte  Roach,  166  Fed.  344,  quoting  from 
TJrquhart  v.  Brown,  205  U.  S.  179,  37 
Sup.  Ct.  459,  51  L.  ed.  760. 

"The  power  of  the  United  States 
courts  to  intervene  by  habeas  corpus 
in  a  case  where  a  disregard  of  the 
federal  law  is  charged  must  be  con- 
ceded, but  to  do  so  is  not  at  all  times 
expedient.  To  a  certain  extent  it  in- 
volves a  conflict  of  authority  which  it 
is  desirable,  if  possible,  to  avoid." 
Ex  parte  Bearick,  118  Fed.  928. 

53.  Carfer  v.  Caldwell,  200  U.  & 
293,  26  Sup.  Ct.  264,  50  L.  ed.  488, 
reversing  138  Fed.  487;  Clifford  v.  Wil- 
liams, 131  Fed.  100. 

54.  Ex  parte  Brown,  140  Fed.  353. 

55.  Storti  v.  Com.,  183  U.  S.  138,  22 
Sup.  Ct.  72,  46  L.  ed.  120,  affirming 
109  Fed.  807. 

56.  This  provision  enables  interna- 
tional affairs  to  be  taken  out  of  the 
hands  of  local  state  authorities.  For  a 
full  discussion  of  the  occasion  leading 
to  this  provision,  see  People  v.  Mclieod, 
1  Hill  (N.  Y.)  377,  37  Am.  Dee.  328,  25 
Wend.    (N.  Y.)    483. 

57.  Ex  parte  Dorr,  3  How.  (U.  S.) 
103,  11  L.  ed.  514. 

58.  See  also  the  title  "United  States 
Courts." 

59.  IT.  S.  Eev.  St.,  §751. 

The  circuit  court  of  appeals  is  with- 
out original  jurisdiction  to  issue  the 
writ,  though  it  may  have  appellate 
jurisdiction  in  habeas  corpus  proceed- 
ings in  the  lower  federal  court.  Whit- 
ney v.  Dick,  202  TJ.  S.  132,  26  Sup.  Ct. 
584,  50  L.  ed.  963,  reversing  141  Fed. 
5,  72  C.  C.  A.  667. 
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H.  Conflicts  op  Jurisdiction.  —  A  state  judge  has  no  jurisdiction 
to  issue  a  writ  of  habeas  corpus  for  the  discharge  of  one  held  under 
the  authority,  or  claim  or  color  of  authority,  of  the  United  States  by  a 
federal  officer.    Belief  is  obtainable  solely  in  the  federal  courts.60 

IV.  JURISDICTION  OF  STATE  COURTS  AND  VENUE.— Pro- 
vision is  made  by  statute  or  constitution  in  all  states  for  the  exercise 
of  jurisdiction  in  habeas  corpus  proceedings.61  In  many  states  the 
court  of  last  resort  has  original  jurisdiction  to  issue  the  writ  of  habeas 
corpus.62  However  the  highest  or  other  appellate  court  may  refuse  to 
issue  the  writ  when  relief  might  be  obtained  by  application  to  an  in- 
ferior court.63  It  is  usually  required  that  application  first  be  made  to 
the  court  in  whose  district  or  county  the  detention  occurs,  or  in  the 
event  of  its  disability  or  refusal  to  act,  to  the  court  nearest  the  place 


60.  U.  S.— rarble's  Case,  13  Wall. 
397,  20  L.  ed.  597;  Ableman  v.  Booth, 
21  How.  506,  16  L.  ed.  169.  Cal.— In  re 
Lee  Look,  146  Cal.  567,  80  Pae.  858. 
Tex. — Ex  parte  Chance  (Tex.  Crim.), 
58  S.  W.  110. 

As  to  the  invalidity  of  proceedings 
in  the  state  courts  while  habeas  corpus 
proceedings  are  pending  in  the  federal 
courts,  see  IT.  S.  Bev.  St.,  §766;  also 
Ex  parte  Martin,  180  Fed.  209. 

61.  In  addition  to  the  state  stat- 
utes, see  the  following  authorities: 
Ala.— Garwile  v.  State,  30  So.  1024; 
Barriere  v.  State,  142  Ala.  72,  39  So. 
55;  Hall  v.  State,  130  Ala.  139,  30 
So.  502.  Ark. — Wright  v.  Johnson,  5 
Ark.  687.  Colo. — Evans  v.  Bowers,  13 
Colo.  511,  22  Pac.  812.  Ga.— Moore  v. 
Eoberson,  63  Ga.  506.  Kan. — In  re 
Crandall,  59  Kan.  671,  54  Pac.  686. 
Minn. — 7m  re  Doll,  47  Minn.  518,  50 
N.  W.  607.  Mo.— State  ex  rel.  Walker 
v.  Murphy,  132  Mo.  382,  33  S.  W.  1136, 
53  Am.  St.  Rep.  491.  Ohio. — Thomas  v. 
Evans,  73  Ohio  St.  140,  76  N.  E.  862. 
Okla. — Ex  parte  Johnson,  1  Okla.  Cr. 
414,  98  Pac.  461.  Ore.— Ex  parte  Jer- 
man,  57  Ore.  387,  112  Pac.  416.  Tex. 
Ex  parte  Lambert,  37  Tex.  Crim.  435, 
36  S.  W.  81;  Eice  r.  Eice,  24  Tex.  Civ. 
App.  506,  59  S.  W.'  941;  Letcher  v. 
Crandell,'18  Tex.  Civ.  App.  62,  44  S.  W. 
197.  Va. — Prison  Assn.  v.  Ashby,  93 
Va.  667,  25  S.  E.  893.  Wash.— Jones 
v.  Eeed,  3  Wash.  57,  27  Pac.  1067.  Wyo. 
Tytler  v.  Tytler,  15  Wyo.  319,  89 
Pac.  1. 

A  judge  sitting  in  a  county  not  his 
own,  by  request  of  the  local  judge,  in 
the  manner  prescribed  by  law,  may  is- 
sue the  writ.  Gardner  v.  Jones,  126  Cal. 
614,  59  Pac.   126. 
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62.  Colo. — Ex  parte  Moyer,  35  Colo. 
154,  91  Pac.  738.  La.— State  v.  Patter- 
son, 122  La.  215,  47  So.  511;  State  v. 
Kiernan,  116  La.  741,  41  So.  55.  Okla. 
Ex  parte  Deickman,  127  Pac.  1077.  Ore. 
Ex  parte  Jerman,  57  Ore.  387,  112  Pac. 
416.  S.  C— State  v.  Parris,  51  S.  C. 
176,  28  S.  E.  308,  370.  Wis.— State  v. 
Eyan,  99  Wis.  123,  74  N.  W.  544;  In  re 
Pierce,  44  Wis.  411.  Wyo. — Hovey  P. 
Sheffner,  16  Wyo  254,  93  Pac.  305. 

This  power  is  denied  in  111. — People 
17.  Taylor,  2  111.  202.  Ky.—In  re  Chan- 
nells,  30  Ky.  L.  Eep.  1248,  100  S.  W. 
214.  Md. — Sevinskey  v.  Wagus,  76  Md. 
335,  25  Atl.  468. 

Practice  in  Court  With  Constitution- 
al Jurisdiction. — See  supra,  I,  C,  2. 

63.  Ala. — Ex  parte  Chaney,  8  Ala. 
424.  Ark. — State  v.  Williams,  97  Ark. 
243,  133  S.  W.  1017.  Cal.— Ex  parte 
Ellis,  11  Cal.  222;  In  re  Mulholland, 
13  Cal.  App.  734,  110  Pac.  585.  Ky. 
Bethuram  v.  Black,  11  Bush  628.  La* 
State  v.  Patterson,  122  La.  215,  47 
So.  511.  Mo.— Ex  parte  Gaume,  162 
Mo.  390,  62  S.  W.  984.  N.  D.^Car- 
ruth  v.  Taylor,  8  N.  D.  166,  77  N.  W. 
617.  Tex.— Ex  parte  Warfield,  40  Tex. 
Crim.  413,  50  S.  W.  933,  76  Am.  St. 
Eep.  724;  Ex  parte  Japan,  36  Tex.  Crim. 
482,  38  S.  W.  43.  Wash.— Paekenham 
v.  Eeed,  37  Wash.  258,  79  Pac.  786. 
W.  Va.— Ex  parte  Hill,  51  W.  Va.  536, 
41  S.  E.  903. 

In  Ex  parte  Doyle,  62  W.  Va.  280,  57 
S.  E.  S24,  a  rule  of  practice -requiring 
a  party  to  apply  to  the  lower  court  be- 
fore applying  to  the  supreme  court  for 
a  writ  of  habeas  corpus  was  declared 
unconstitutional. 

Application  should  first  bo  made  in 
ordinary  cases  to  the  circuit  court.  In  re 
Hammill,  9  S.  D.  390,  69  N.  W.  577. 
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of  detention."    Court  commissioners  are,  in  many  instances,  authorized 
to  issue  the  writ.03 

V.  PARTIES.  —  In  some  jurisdictions,  it  seems  to  be  necessary  to 
make  the  state  a  party  to  habeas  corpus  proceedings.06  Great  liberality 
is  shown  in  reference  to  the  persons  who  may  be  petitioners;  any  per- 
son,07 except  a  mere  stranger  or  volunteer  without  interest  in  the  mat- 
ter,68 may  make  the  application.    The  parents69  or  guardian70  of  one 


64.  See  the  statutes  of  the  various 
states  and  the  following:  Ala. — State 
v.  Fuller,  147  Ala.  164,  41  So.  990. 
Cal.—Ex  parte  Ellis,  11  Cal.  222.  Ind. 
Ex  parte  Wiley,  36  Ind.  528.  Minn. 
In  re  Doll,  47  Minn.  518,  50  N.  W. 
607.  Neb.— In  re  White,  33  Neb.  812, 
51  N.  W.  287.  N.  T.— Dooley's  Case, 
8  Abb.  Pr.  188;  People  v.  Clarke,  64 
How.  Pr.  7;  People  v.  Cowles,  59  How. 
Pr.  7.  N.  C— State  v.  Miller,  97  N.  C. 
451,  1  S.  E.  776.  N.  D.— Carruth  v.  Tay- 
lor, 8  N.  D.  166,  77  N.  W.  617.  S.  D. 
In  re  Hammill,  9  S.  D.  390,  69  N.  W. 
577.  Can. — Ex  parte  Tremblay,  6  Can. 
Crim.  Cas.  147,  11  Quebec  K.  B.  454. 

The  person  detained  is  the  applicant 
within  the  meaning  of  a  statute  re- 
quiring the  petition  to  be  presented  to 
the  judge  nearest  the  applicant.  Thomp- 
son v.  Oglesby,  42  Iowa  598,  in  which 
the  illegally  detained  child  was  held 
to  be  the  applicant  although  the  peti- 
tion was  made  by  its  mother. 

Where  jurisdiction  is  given  by  con- 
stitution to  a  court  of  general  juris- 
diction its  right  to  issue  the  writ  to 
persons  outside  the  county  in  which  it 
sits  cannot  be  restricted  by  statute. 
In  re  Glenn,  54  Md.  572. 

Change  of  Venue. — Whether  a  change 
of  venue  may  be  asked  for  depends  upon 
whether  the  statutory  provisions  gov- 
erning the  same  are  held  to  be  ap- 
plicable to  habeas  corpus  proceedings. 
See  Garner  v.  Gordon,  41  Ind.  92  (do 
not  apply) ;  Finney  v.  Walker  (Tex.  Civ. 
App.),  144  S.  W.  679  (do  apply  in  pro- 
ceedings to  determine  custody  of  child). 
See  also  as  to  the  nature  of  habeas 
corpus   proceedings,   supra,   I. 

65.  Fla. — Cason  v.  Quimby,  60  Fla. 
35,  53  So.  741.  Minn.— State  v.  Hill, 
10  Minn.  63.  Wis. — Potter  v.  Froh- 
baeh,  133  Wis.  1,  112  N.  W.  1087;  Long- 
staff  v.  State,  120  Wis.  346,  97  N.  W. 
900. 

Contra,  In  re  Burger,  39  Mich.  203; 
In  re  Buddington.  29  Mich.  472. 

66.  Wade  v.  Judge,  5  Ala.  130;  Car- 
ruth v.  Taylor,  8  N.  D.  166,  77  N.  W. 


617.  See  State  ex  rel.  Durner  v.  Hue- 
gin,  110  Wis.  189,  85  N.  W.  1046,  62 
L.  E.  A.  700. 

67.  Any  person  may  make  the  ap- 
plication on  behalf  of  a  minor  child 
unlawfully  restrained  of  its  liberty. 
Ex  parte  Mould,  162  Mich.  1,  126  N.  W. 
1049;  Habeas  Corpus  Act,  1679,  31  Car. 
2,   C.   2,   S.   S.   2,   9. 

'The  person  seeking  to  establish  his 
right  in  habeas  corpus  proceedings  may 
be  regarded  as  a  plaintiff.  State  v. 
Huegin,  110  Wis.  189,  85  N.  W.  1046, 
62  L.  E.  A.  700. 

The  application  must  be  made  by 
counsel  and  not  by  applicant  in  person. 
In  re  Newton,  16  C.  B.  97,  81  E.  C.  L. 
96. 

68.  In  re  Poole,  2  McArthur  (D.  C.) 
583,  29  Am.  Dec.  628;  Rex  v.  Clarke,  3 
Burr.  1362,  97  Eng.  Eeprint  875. 

69.  U.  S.—In  re  Keeler,  Hempst.  306, 
14  Fed.  Cas.  No.  7,637;  In  re  Hayes,  11 
Fed.  Cas.  No.  6,261a.  Ind. — Watts  v. 
Watts,  95  N.  E.  1107.  La. — State 
ex  rel.  Lasserre  v.  Michel,  105  La.  741, 
30  So.  122,  54  L.  E.  A.  927.  N.  J. 
Mayne  v.  Baldwin,  5  N.  J.  Eq.  454,  45 
Am.  Dee.  397.  N.  Y. — People  v.  Mer- 
eein,  3  Hill  399,  38  Am.  Dec.  644; 
People  v.  Elder,  98  App.  Div.  244,  90 
N.  Y.  Supp.  703.  Pa. — Com.  v.  Beck, 
1  Browne  277.  E.  I. — Ex  parte  Chaee, 
26  E.  I.  351,  58  Atl.  978,  69  L.  E.  A. 
493.  Va. — Armstrong  r.  Stone,  9  Gratt. 
102.  W.  Va. — Rust  r.  Vanvacter,  9  W. 
Va.  600.  Eng. — In  re  Thompson,  30  L. 
J.   M.   C.   19. 

The  attorney  in  fact  of  the  father 
of  a  child  in  custody  may  institute  the 
proceedings  where  he  has  been  given 
authority  to  do  so.  State  v.  Giroux,  15 
Mont.   137,   38   Pac.   464. 

70.  In  re  Keeler,  Hempst.  306,  14 
Fed.  Cas.  No.  7,637. 

The  commissioner  of  charities,  author- 
ized to  appear  as  next  friend,  may 
institute  proceedings  for  the  release  of 
boys  in  a  state  training  school.  Ex 
parte  Powell,  6  Okla.  Crim.  495,  120  ■ 
Pac.  1022. 
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unlawfully  restrained,  his  relatives,71  or  friends,72  and  aliens,73  non- 
residents,74 or  officers75  or  other  persons78  entitled  to  custody  are  proper 
parties  to  make  the  application. 

VI.  APPLICATION  OR  PETITION.  — A.  Generally.  —  Though 
the  technical  rules  of  pleading  are  not  strictly  applied  to  the  petition 
or  application  in  habeas  corpus  proceedings,77  a  writ  of  habeas  corpus 
is  not  generally  issued  as  a  mere  matter  of  course,  but  only  in  pur- 
suance of  a  petition  or  application  for  the  same  averring  facts  justify- 
ing its  issuance.78  The  petition  must  impeach  the  proceedings  under 
which  the  party  is  detained,79  by  alleging  the  facts  connected  with 
such,  detention.80  The  averment  of  mere  conclusions  of  law  is  insuffi- 
cient.81   Inasmuch,  however,  as  the  principal  function  of  the  petition 


71.  Hottentot  Venus'  Case,  13  East 
195,  104  Eng.  Reprint  344;  Rex  v. 
Clarke,  1  Burr.  606,  97  Eng.  Reprint 
471;  Oobbett  v.  Hudson,  15  Q.  B.  988, 
69  E.  C.  If.  987;  In  re  Daley  (I860),  2 
F.  &  F.   (Eng.)   25S. 

72.  Cal.— In  re  Everett,  138  Cal.  490, 
71  Pae.  566.  Mont. — State  v.  Giroux, 
15  Mont.  137,  38  Pae.  464.  Eng.— Ash- 
by  v.  White,  14  State  Tr.  695. 

73.  United  States  v.  Martin,  193 
Fed.  795.  See  also  Hottentot  Venus' 
Case,  13  East  195,  104  Eng.  Reprint 
344. 

Alien  enemy  who  is  a  prisoner  of 
war  cannot  obtain  the  writ.  Three  Span- 
ish Sailors'  Case,  2  Wm.  Bl.  1324,  96 
Eng.   Reprint  775. 

74.  Ex  parte  Stewart,  77  Misc.  524, 
137  N.  Y.  Supp.  202. 

75.  Ex  parte  Schlaffer,  154  Fed.  921; 
In  re  Mineau,  45  Fed.  188;  Wray  v. 
Kelly,  98  Miss.  172,  53  So.  492. 

76.  Holsey  v.  Trevillo,  6  Watts 
(Pa.)  402,  special  bail. 

A  corporation  organized  for  the  pur- 
pose of  caring  for  homeless  children. 
Milligan  v.  State,  97  Ind.  355. 

77.  Wilkinson  v.  Lee,  138  Ga.  360, 
75  S.  E.  477;  Simmons  v.  Georgia  Iron 
&  Coal-  Co.,  117  Ga.  305,  43  S.  E.  780, 
61  L.  R.  A.  739. 

78.  G-a. — Simmons  v.  Georgia  Iron  & 
Coal  Co.,  117  Ga.  305,  43  S.  E.  780, 
61  L.  R.  A.  739.  Ill—  People  v.  Su- 
preme Court,  234  111.  186,  84  N.  E. 
875.  Minn. — Hoskins  v.  Baxter,  64 
Minn.  226,  66  N.  W.  969. 

See  also  infra,  VH. 

Except  by  Statute. — See  People  v, 
Osborne,  6  N.  Y.  Civ.  Proc.  299,  and 
infra,  VII. 

Forms. — See  9  Standard  Pboc.  556. 
See  also  Barriere  v.  State,  142  Ala.  72, 
39  So.  55,  where  the  petition  was  held 
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good  as  against  demurrer. 

For  forms  under  statute,  see  People 
v.  Moss,  187  N.  Y.  410,  80  N.  E.  383, 
affirming  113  App.  Div.  329,  99  N.  Y, 
Supp.  138;  In  re  Brittain,  93  N.  C. 
587. 

Name  of  petitioner,  if  omitted,  ia 
not  fatal  if  the  party  be  otherwise  iden- 
tified. State  v.  Philpot,  Dudley  (Ga.) 
46. 

The  petition  must  allege  that  the  pe- 
titioner has  applied  to  the  authority 
under  whose  order  he  is  in  custody,  oi 
an  excuse  for  not  doing  so.  Ex  parte 
Rhodes,  48  La.  Ann.  1363,  20  So.  894. 

Amendments  may  be  allowed.  Com. 
v.  County  Prison,  26  Pa.  Super.  191 
But  see  In  re  Curd,  9  Ohio  Dec.  (Re- 
print) 192,  11  Cine.  L.  Bui.  186. 

A  mere  mistake  in  the  title  should 
be  ordered  corrected  by  amendment 
State  v.  Giroux,  15  Mont.  137,  38  Pae, 
464. 

79.  Howard  v.  United  States,  75  Fed, 
986,  21  C.  O.  A.  586,  34  L.  R.  A.  509; 
People  v.  Cowles,  59  How.  Pr.  (N.  Y.) 
287 

80.  V.  S.— Storti  v.  Com.,  183  U.  S. 
138,  22  Sup.  Ot.  72,  46  L.  ed.  120,  af- 
firming 109  Fed.  807;  Andersen  v.  Treat, 
172  U.  S.  24,  19  Sup.  Ct.  67,  43  L.  ed. 
351;  In  re  De  Lautrec,  102  Fed.  878, 
43  C.  C.  A.  42;  Ex  parte  Yabucanin, 
199  Fed.  365;  Ex  parte  Chin  Hen  Lock, 
174  Fed.  282  (the  last  two  cases  in- 
volved immigration  proceedings).  Idaho. 
In  re  Green,  7  Idaho  94,  60  Pae.  82. 
Miss.— Ex  parte  Gibson,  12  So.  209.  Mo. 
State  ex  rel.  Walker  v.  Dobson,  135  Mo. 
1,  36  S.  W.  238.  Neb.— Ex  parte  Maule, 
19  Neb.  273,  27  N.  W.  119. 

81.  U.  S. — Whitten  v.  Tomlinson, 
160  U.  S.  231,  16  Sup.  Ct.  297,  40  L. 
ed.  406;  Ex  parte  Cuddy,  131  U.  S.  280, 
9  Sup.  Ct.  703,  33  L.  ed.  154;  King  v. 
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is  to  secure  the  issuance  of  the  writ82  the  court  may  disregard  an  in- 
sufficient petition  where  the  writ  has  been  answered  and  the  party  in 
custody  produced  and  it  appears  that  he  is  illegally  restrained.83 

B.  Allegation  of  Facts  as  to  Detention.  —  The  petition  must 
allege  actual84  as  distinguished  from  merely  nominal  restraint  of  the 
party  in  question85  and  must  show  that  the  imprisonment  is  involun- 
tary.8* 


MeLean  Asylum,  64  Fed.  325,  12  C.  C. 
A.  139,  21  U.  S.  App.  407,  26  L.  B.  A. 
784.  Ga. — Hammond  v.  Hammond,  90 
Ga.  527,  16  S.  E.  265.  Kan. — Ex  parte 
Nye,  8  Kan.  99.  Nev. — Ex  parte  Allen, 
12  Nev.  87;  Ex  parte  Deny  10  Nev. 
212. 

See  also  5  Standard  Proc.  204. 

Allegation  of  "detention  under  il- 
legal warrant"  is  insufficient.  State  v. 
Goss,  73  Minn.  126,  75  N.  W.  1132.  See 
5  Standard  Proc.  216. 

Failure  to  allege  "illegal  restraint" 
is  not  fatal  to  the  petition.  Ex  parte 
Champion,  52  Ala.  311. 

82.  In  re  Collins.  151  Cal.  340,  90 
Pac.  827,  91  Pac.  397. 

83.  Simmons  r.  Georgia  Iron  &  Coal 
Co.,  117  Ga.  305,  43  S.  E.  780,  61  L.  B. 
A.  739,  citing  In  re  Boss,  3  Prac.  B. 
(Can.)  301;  Church  on  Habeas  Corpus, 
§156,  p.  241.     But  see  infra,  XI. 

84.  Alaska. — In  re  Burkell,  2  Alaska 
108.  Mont.— In  re  O'Brien,  29  Mont. 
530,  751  Pae.  196.  N.  Y.— People  v. 
Buffett,  75  App.  Div.  365,  78  N.  Y. 
Supp.  175.  Okla. — In  re  Smith,  6  Okla. 
Crim.  660,  118  Pae.  590;  Ex  parte 
Baldwin,  5  Okla.  Crim.  674,  115  Pac. 
473;  In  re  Dykes,  13  Okla.  339,  74  Pac. 
506.  Tex. — Ex  parte  Patterson  (Tex. 
Crim.),  56  S.  W.  912. 

The  restraint  was  held  sufficient  for 
habeas  corpus  proceedings  though  the 
prisoner  was  permitted  the  liberty  of 
the  city  {Ex  parte  Foster,  44  Tex.  Crim. 
423,  71  S.  W.  593,  100  Am.  St.  Bep. 
866,  60  L.  B.  A.  631),  or  was  allowed 
to  go  home.  Ex  parte  SnodgTass,  43 
Tex.  Crim.  359,  65  S.  W.  1061. 

85.  Ex  parte  Schmitz,  150  Cal.  663, 
89  Pac.  438. 

Confinement  within  jail  limits  is  not 
sufficient  to  warrant  habeas  corpus. 
People  v.  Biggart,  25  App.  Div.  20,  48 
N.  Y.  Supp.  1030.  See  also  In  re  Lam- 
pert,  21  Hun  (N.  Y.)  154. 

86.  IT.  S. — Baker  v.  Grice,  169  U.  S. 
284,  18  Sup.  Ct.  323,  42  L.  ed.  748, 
reversing  79  Fed.  627.  Cal. — Ex  parte 
Ford,  160  Oal.  334,  11&  Pae.  757;  In  re 


Gow,  139  Oal.  242,  73  Pac.  145;  In  re 
Miller,  13  Cal.  App.  564,  110  Pac.  139. 
Okla.— In  re  Dykes,  13  Okla.  339,  74 
Pae.  506.  Pa. — Com.  v.  Green,  185  Pa. 
641,  40  Atl.  96.  Tex. — Ex  parte  Law- 
rence, 45  Tex.  Crim.  521,  78  S.  W.  346. 

When  a  person  was  illegally  detained 
in  jail  after  sentence  to  the  peniten- 
tiary it  was  held  no  defense  that  he 
was  so  detained  at  his  own  wish.  White 
v.  State,  134  Ala.  197,  32  So.  320. 

Release  on  bail  prevents  the  issuance 
of  the  writ.  Ala. — Palmer  v.  State,  170 
Ala.  102,  54  So.  271.  Kan. — Territory 
v.  Cutler,  McCahon  152.  Miss. — Ex  parte 
Walker,  53  Miss.  366.  Neb.— -Spring  v. 
Dahlman,  34  Neb.  692,  52  N.  W.  567. 
Okla. — Ex  parte  Messall,  2  Okla.  Crim. 
687, 103  Pac.  1040;  In  re  Dykes,  13  Okla. 
339,  74  Pae.  506.  S.  C. — Logan  v.  State, 
3  Brev.  415;  State  v.  Buyck,  1  Brev. 
460.  Tex. — Ex  parte  Chestnut,  39  Tex. 
Crim.  624,  47  S.  W.  649.  Pa.— Com. 
v.  Connell,  13  Pa.  Co.  Ct.  103j  Com.  V. 
Gill,  10  Pa.  Co.  Ct.  71. 

Contra,  Mackenzie  v.  Barrett,  141 
Fed.  964,  73  C.  C.  A.  280. 

Voluntary  surrender  after  release  on 
bail  does  not  entitle  one  to  a  writ  of 
habeas  corpus.  Ex  parte  Ford,  160  Cal. 
334,  116  Pac.  757,  35  L.  B.  A.  (N.  S.) 
882;  In  re  Gow,  139  Cal.  242,  73  Pac. 
145;  In  re  Miller,  13  Cal.  App.  564,  110 
Pac.  139;  Com.  v.  Green,  185  Pa.  641, 
40  Atl.  96;  Com.  v.  Fenicle,  20  Pa.  Co. 
Ct.  68.  See  also  United  States  v.  Peck- 
ham,  143  Fed.  625;  In  re  Brydon,  9 
N.  M.  647,  43  Pac.  691. 

But  a  surrender  of  the  bondsmen 
without  the  connivance'  of  the  prisoner 
places  him  under  restraint  entitling  him 
to  apply  for  the  writ.  Ex  parte  Hen- 
sley  (Tex.  Crim.),  24  S.  W.  295. 

Merely  moral  restraint  is  insufficient. 
Wales  v.  Whitney,  114  IT.  S.  564,  5  Sup. 
Ct.  1050,  29  L.  ed.  277,  officer  of  army 
ordered  not  to  leave  District  of  Colum- 
bia. See  also  Dodge's  Case,  6  Mart. 
(La.)   569. 

One  at  liberty  on  his  own  recogniz- 
ance cannot  obtain  a  writ  of  habeas 
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Place  Where  Detained.  —  It  is  generally  requisite  that  the  petition  al- 
lege the  place  where  the  prisoner  is  detained.87 

C.  Allegations  in  Case  op  Commitment  on  Extradition  Pro- 
ceedings.—  When  release  on  habeas  corpus  is  sought  on  the  ground 
of  improper  commitment  on  extradition  proceedings,  the  petition 
should  contain  a  brief  recital  of  the  facts  leading  up  to  the  arrest  and 
of  the  fatal  defects  in  such  proceedings.88 

D.  Allegations  in  Case  op  Commitment  After  Preliminary 
Examination.  —  It  has  been  held  that  habeas  corpus  proceedings  are 
improper  prior  to  a  hearing  before  a  committing  magistrate,89  but 
other  authorities  are  to  the  contrary.90  Where,  however,  want  of  prob- 
able cause  in  remanding  the  person  to  custody  may  be  inquired  into 
in  habeas  corpus  proceedings,  the  evidence  upon  which  the  commitment 
is  based  must  be  set  out  in  the  petition."1 

E.  Allegations  When  Custody  op  Infants  Involved.  —  Habeas 
corpus  proceedings  for  the  purpose  of  determining  the  right  to  the 
custody  of  infants  are  generally  recognized.92    The  petition  should  al- 


corpus.  See:  XT.  S. — In  re  Esselborn,  8 
Fed.  904.  Cal. — Ex  parte  Henion,  55 
Pac.  326.  Mont.— In  re  O'Brien,  29 
Mont.  530,  75  Pac.  196.  Okla.— Ex 
parte  Baldwin,  5  Okla.  Crim.  674,  115 
Pac.  473.  Pa. — Com.  v.  Coram,  15  Pa. 
Co.  Ct.  385.  Tex.— Ex  parte  Wolston 
(Tex.  Crim.),  68  S.  W.  679.  Utah. 
Ex  parte  Meears,  3  Utah  50,  5  Pac. 
552. 

Refusal  to  accept  release  on  his  own 
recognizance  does  not  disentitle  the 
prisoner  of  the  right  to  the  writ.  Cos- 
tello  v.  Palmer,  20  App.  Cas.  (D.  C.) 
210. 

87.  See  la. — State  v.  Rosencrans,  65 
Iowa  382,  21  N.  W.  688,  under  §3449, 
Iowa  Code  Civ.  Proc.  Kan.— §6285,  Rev. 
St.  Kan.,  1909.  N.  Y. — People  v.  Cowles, 
59  How.  Pr.  287. 

88.  Hyatt  v.  People,  188  U.  S.  691, 
23  Sup.  Ct.  456,  47  L.  ed.  657,  172 
N.  Y.  176,  64  N.  E.  825,  92  Am.  St. 
Eep.  706,  60  L.  R.  A.  774,  72  App. 
Div.  629,  76  N.  Y.  Supp.  1026. 

Por  the  proper  form  of  petition,  see 
Barriere  v.  State,  142  Ala.  72,  39  So. 
55. 

That  habeas  corpus  is  a  proper  rem- 
edy in  such  cases,  see  Reg.  «.  Spilsbury, 
L.  R.  (1898)  2  Q.  B.  Div.  615;  Ex  parte 
Calberla,  L.  R.  (1907)  2  K.  B.  Div. 
861. 

89.  State  v.  MeColley,  115  La.  403, 
39  So.  81. 

90.  Ex  parte  Simpson,  3  Ala.  App. 
222,  57  So.  518;  People  v.  Moss,  187 
N.  Y.  410,  80  N.  E.  383,  affirming  113 
App.    Div.    329,    99    N.   Y.   Supp.   138; 
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People  ex  rel.  Wilson  v.  Warden,  135 
N.  Y.  Supp.  841. 

91.  Cal. — Ex  parte  Lapique,  139  Cal. 
xdx,  72  Pac.  995;  Ex  parte  Buckley,  105 
Cal.  123,  38  Pac.  686.  Colo.— In  re 
Garvin,  3  Colo.  67.  111.— In  re  Klep- 
per,  26  111.  532.  Neb. — Rhea  v.  State, 
61  Neb.  15,  84  N.  W.  414. 

The  better  practice  is  to  embody  in 
the  petition  all  the  testimony  taken  be- 
fore the  committing  magistrate.  When 
this  evidence  has  been  reduced  to  writ- 
ing by  the  magistrate,  or  under  his 
direction,  a  copy  thereof  should  be  ob- 
tained, with  the  certificate  of  the 
magistrate  thereto.  When  such  testi- 
mony is  not  reduced  to  writing,  there 
usually  is  but  little  difficulty  in  set- 
ting out  the  material  and  important 
matters  testified  to.  In  re  Snyder,  17 
Kan.   542. 

The  petition  "must  set  out  what  the 
evidence  on  the  examination  was,  irj 
such  form  that  perjury  may  be  as- 
signed upon  the  allegations  if  they  are 
false. ' '  Ex  parte  Walpole,  84  Cal.  584, 
24  Pae.  308. 

The  parties  cannot  agree  as  to  what 
the  evidence  was,  it  must  be  produced. 
State  v.  Rosencrans,  65  Iowa  382,  21 
N.  W.  688. 

Extent  of  Inquiry  Into  the  Facta. 
See  infra,  XIII,  C. 

92.  Ala. — Brown  v.  Brown,  2  Ala. 
App.  461,  56  So.  589.  Ga.— Pinnebad 
v.  Pinnebad.  128  Ga.  73,  57  S.  E.  89; 
Kennedy  v.  Meara,  127  Ga.  68,  56  S.  E. 
243;  Ring  v.  Weinman,  116  Ga.  798, 
43  S.  Ek  47.    Ind.— Shoaf  v.  Livengood, 
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lege  all  of  the  essential  facts  upon  which  the  petitioner  bases  his  right 
to  such  custody.83  When  it  appears  that  the  respondent  came  right- 
fully into  the  custody  of  the  infant,  it  must  appear  that  a  demand  for 
the  surrender  of  the  infant  was  made  before  habeas  corpus  proceed- 
ings were  instituted.94 

F.  Allegations  When  Sanity  Involved.  —  Habeas  corpus  pro- 
ceedings are  proper  when  a  person  alleged  to  be  sane  is  in  custody  by 
reason  of  alleged  insanity.05  In  such  cases,  it  is  proper  for  the  peti- 
tion to  allege  that  the  pretended  cause  of  restrain  is  insanity;  the 
date  of  the  commitment  for  insanity,  and  that  such  restraint  is  illegal 
by  reason  of  the  fact  that  the  party  in  question  is  sane.96 

G.  Allegations  in  Proceedings  Involving  Bail.  —  Habeas  corpus 
proceedings  may  be  resorted  to  for  the  purpose  of  obtaining  bail  when 
bail  has  been  improperly  refused,  or  a  reduction  of  excessive  bail.97 


172  Ind.  707,  88  N.  E.  598.  Mich. 
Good-child  v.  Foster,  51  Mich.  599,  17 
N.  W.  74.  Minn. — State  v.  Lawrence, 
86  Minn.  310,  90  N.  W.  769,  58  L.  E.  A. 
931.  Mo.— Dowling  v.  Todd,  26  Mo. 
267.  N.  J.— Dixon  v.  Dixon,  71  N.  J. 
Eq.  281,  71  Atl.  1133,  affirming  72  N.  J. 
Eq.  588,  66  Atl.  597.  N.  Y.— People 
v.  Sternberger,  12  App.  Div.  398,  42 
N.  Y.  Supp.  423;  In  re  Colebrook,  26 
Misc.  139,  55  N.  Y.  Supp.  861.  N.  C. 
Ex  parte  Jones,  153  N.  C.  312,  69  S.  E. 
217.  Term.— State  v.  Kilvington,  100 
Tenn.  227,  45  S.  W.  433,  41  L.  E.  A. 
284.  W.  Va  — Bust  v.  Vanvaeter,  9  W. 
Va.  600.  Eng. — Barnardo  v.  MeHugh, 
L.  E.   (1S91)  App.  Cas.  388. 

But  see  Andrino  v.  Yates,  12  Idaho 
618,  87  Pac.  787. 

93.  Approved  Forms. — The  petitions 
were  held  sufficient  in  McGlennan  v. 
Margowski,  90  Ind.  150;  Harvey  v.  Mor- 
ris, 7  Blaekf.  (Ind.)  559. 

In  Hardin  v.  Hardin,  168  Ind.  352, 
81  N.  E.  60,  the  complaint  alleged 
"That  the  complainant  is  the  grand- 
father of  one  M.  H.,  a  minor  child  of 
the  age  of  five  years,  to  whose  custody 
and  possession  he  is  rightfully  en- 
titled; .  .  .  that  said  defendant,  L.  H., 
has  wrongfully  seized  the  body  of  said 
child,  and  removed  him  from  the  state 
of  K.,  and  now  illegally  and  without 
cause  restrains  him  in  the  town  of 
D.,  in  H.  County,  state  of  I.,  and 
wrongfully  deprives  this  petitioner  of 
said  child  by  forcibly  confining  and 
restraining  him  in  and  about  the  resi- 
dence of  said  I>.  H.,  that  said  restraint 
is  unlawful  and  without  cause  or 
right"  (followed  by  a  statement  of 
facts). 

Involuntary  Restraint. — If  the  infant 


is  between  eight  and  nine  years  of  age, 
it  is  not  necessary  to  allege  detention 
against  her  will.  It  is  sufficient  if  the 
petition  shows  the  petitioner's  right  to 
custody.  Eust  v.  Vanvaeter,  9  W.  Va. 
600. 

94.  Speer  v.  Davis,  38  Ind.  271. 

95.  Cal. — Ex  parte  Lewis,  11  Cal. 
App.  530,  105  Pac.  774.  Minn— North- 
foss  v.  Welch,  116  Minn.  62,  133  N.  W. 
82.  N.  J. — In  re  Hannah,  76  N.  J.  Eq. 
237,  73  Atl.  849.  N.  Y.— People  v. 
Chanler,  196  N.  Y.  525,  89  N.  E.  1109, 
affirming  133  App.  Div.  159,  117  N.  Y. 
Supp.  322.  N.  C— In  re  Boyett,  136 
N.  C.  415,  48  S.  E.  789,  103  Am.  St. 
Eep.  944,  67  L.  E.  A.  972,  1  Am.  & 
Eng.  Ann.  Cas.  729.  R.  I. — In  re 
Palmer,  26  E.  I.  222,  58  Atl.  660.  Eng. 
Eex  v.  Turlington,  2  Burr.  1115,  97 
Eng.  Eeprint  741;  In  re  Carter,  41  L. 
T.  J.  37. 

But  see  In  re  Underwood,  30  Mich. 
502;  Lukens'  Petition,  11  Pa.  Dist. 
146. 

96.  See  Byers  v.  Solier,  16  Wyo.  232, 
93  Pac.  59,  and  the  title  "Insane  Per- 
sons." 

97.  See  the  following  cases:  Ala. 
Ex  parte  Croom,  19  Ala.  561.  Ark. 
Ex  parte  White,  9  Ark.  222.  Cal. 
Euef  v.  Superior  Court,  150  Cal.  657, 
89  Pac.  605;  Ex  parte  Duncan,  53  Cal. 
410.  Fla. — Benjamin  v.  State,  25  Pla. 
675,  6  So.  433.  Idaho. — Ex  parte 
Schriber,  19  Idaho  531,  114  Pac.  29. 
HI.— People  v.  Town,  4  HI.  19.  la. 
Murphy  v.  McMillan,  59  Iowa  515,  13 
N.  W.  654.  Kan.— In  re  Malison,  36 
Kan.  725,  14  Pac.  144.  Mass. — Bel- 
gard  v.  Morse,  2  Gray  406.  Mo.— State 
v.  Field,  112  Mo.  554,  20  S.  W.  672. 
N.   Y.—Ex   parte   Tayloe,    5   Cow.    39. 
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The  petition  should  state  the  essential  facts  on  which  the  ease  is  based.08 

H.  Allegations  Upon  Imprisonment  for  Contempt.  —  When  a 
petitioner  seeks  release  from  imprisonment  for  contempt,  his  petition 
in  habeas  corpus  proceedings  should  set  out  the  essential  facts  in  rela- 
tion to  his  imprisonment." 

I.  Annexing  op  Documents  to  Application.  —  The  petition  for  a 
writ  of  habeas  corpus  should  be  accompanied  by  such  documents  or 
copies  thereof  as  may  be  necessary  to  establish  the  allegations  of  the 
petitioner,1-  or  an  excuse  should  be  offered  for  failure  to  file  such  docu- 
ments.2 

J.  Verification.  —  The  application  for  a  writ  of  habeas  corpus 
should  be  verified3  by  the  petitioner,  or  his  attorney,4  or  accompanied 
by  an  affidavit.5  Verification  on  information  and  belief  has  been  held 
sufficient.6 

VH.  ISSUANCE  OR  REFUSAL  TO  ISSUE  WRIT.  — A.  Power 
of  Court.  —  Though  the  writ  of  habeas  corpus  is  often  referred  to  as 


N.  C— State  v.  Hemdon,  107  N.  C.  934, 
12  S.  E.  2fi8.  N.  D.— State  v.  Hartzell, 
100  N.  W.  745.  Okla.— Ex  parte  Tyler, 
2  Okla.  Grim.  455,  102  Pac.  716.  Tex. 
Ex  parte  Walker,  3  Tex.  App.  668. 
W.  Va.— Ex  parte  Hill,  51  W.  Va.  536, 
41  S.  B.  903.  Wis. — Eose  v.  Tyrrell,  25 
Wis.  563. 

98.  In  re  Voll,  41  Cal.  29. 

The  petition  should  allege  not  that 
the  imprisonment  is  illegal,  but  that 
the  party  is  entitled  to  bail.  Street 
v.  State,  43  Miss.  1. 

The  pecuniary  circumstances  of  the 
accused  and  his  ability  to  give  bond 
should  be  set  forth.  Ex  parte  Catney,  17 
Tex.  App.  332. 

If  reduction  of  bail  is  sought,  the 
petition  should  allege  that  the  amount 
required  is  excessive.  Hernandez  v. 
State,  4  Tex.   App.   425. 

If  the  petitioner  seeks  admission  to 
bail  when  a  capital  offense  is  involved, 
the  petition  should  allege  facts  to  over- 
come the  presumption  of  guilt.  In  re 
White,  9  Ark.   222. 

99.  Forms. — In  In  re  Lawler,  28  Ind. 
241,  and  in  Ex  parte  Clark,  208  Mo.  121, 
106  S.  W.  990,  petitions  of  this  charac- 
ter are  set  out  at  length. 

Where  lack  of  jurisdiction  is  claimed, 
the  petition  should  allege  such  facts, 
not  contradicting  the  record  in  the  con- 
tempt proceedings  as  may  be  necessary 
to  show  that  the  court  committing  the 
petitioner  is  without  jurisdiction.  Ex 
parte  Cuddy,  131  U.  S.  280,  9  Sup.  Ct. 
703,  33  L.  ed.  154;  Ex  parte  O'Neal, 
125  Fed.  967. 


1.  Letters  of  guardianship  of  the 
petitioner.  Gregg  1>.  Wynn,  22  Ind. 
373. 

Judgment  on  which  the  claim  of  the 
petitioner  is  based.  Craemer  v.  State 
of  Washington,  168  U.  S.  124,  18  Sup. 
Ct.  1,  42  L.  ed.  407;  Hardin  v.  Hardin, 
168  Ind.  352,  81  N.  E.  60.  But  see 
Sears  v.  Dessar,  28  Ind.  472. 

Copy  of  the  Warrant. — TJ.  S. — In  re 
Harrison,  1  Cranch  C.  C.  159,  11  Fed. 
Cas.  No.  6,131.  Minn. — State  v.  Goss, 
73  Minn.  126,  75  N.  W.  1132.  Mo. 
State  ex  rel.  Walker  v.  Dobson,  135  Mo. 
1,  36  S.  W.  238. 

Affidavit — Ex  parte  Nye,  8  Kan.  99. 

Illegal  or  Insufficient  Evidence. — Ex 
parte  Yabucanin,  199  Fed.  365. 

2.  Ex  parte  Royster,  6  Ark.  28;  In  re 
Beard,  4  Ark.  9;  Ex  parte  Hill,  43  Tex. 
75.  But  see  8  Standard  Peoc.  794;  6 
Standard  Pkoc.  697,  et  seq. 

3.  Ex  parte  Walpole,  84  Cal.  584,  24 
Pac.  308;  Hoskins  v.  Baxter,  64  Minn. 
226,  66  N.  W.  969.  See  generally  the 
title   "Verification." 

4.  United  States  v.  Watehorn,  164 
Fed.  152. 

5.  Norris  v.  Newton,  5  McLean  92, 
18  Fed.  Cas.  No.  10,307;  In  re  Keeler, 
Hempst.  306,  14  Fed.  Cas.  No.  7,637; 
State  v.  Philpot,  Dudley  (Ga.)  46. 

6.  Ala. — Gibson  v.  State,  44  Ala.  17. 
Ga. — Simmons  v.  Georgia  Iron  &  Coal 
Co.,  117  Ga.  305,  43  S.  E.  780,  61  L. 
E.  A.  739.  Mo. — Ex  parte  Brockman, 
233  Mo.  135,  134  S.  W,  977. 
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a  writ  of  right,7  its  issuance  is  not  a  matter  of  course,8  unless  so  pro- 
vided by  statute,9  or  unless  the  duty  to  issue  the  same  clearly  appears,18 
but  is  generally  a  matter  resting  in  the  sound  discretion  of  the  court.11 
The  court  will  refuse  to  issue  the  writ  if  it  appears  that  the  petitioner 
is  not  entitled  to  the  same,12  or  that  the  person  in  custody  would  not 
be  discharged  even  though  the  writ  were  issued,13  or  that  the  issuance 
would  be  useless.14 

If  other  adequate  remedies  are  available  to  the  petitioner  the  writ  will 
be  refused.15 

B.  Time  foe  Issuance.  —  The  writ  may  be  issued  at  chambers10 
or  in  vacation.17 


7.  Ex  parte  Leach,  149  Mo.  App. 
317,  130  S.  W.  394;  Eggington's  Case, 
2  El.  &  Bl.  717,  734,  118  Eng.  Reprint 
936;  Hobhouse's  Case,  3  Barn.  &  Aid. 
420,  106  Eng.  Reprint  716;  Rex  v. 
Cowle,  2  Burr.  834,  97  Eng.  Reprint 
587. 

8.  U.  S  — In  re  Jordan,  49  Fed.  238. 
Ga. — Simmons  v.  Georgia  Iron  &  Coal 
Co.,  117  Ga.  305,  43  S.  E.  780,  61  L. 
R.  A.  739.  Minn. — Hoskins  v.  Baxter, 
64  Minn.  226,  66  N.  W.  969.  Pa. — In  re 
Williamson,  26  Pa.  9,  12  Leg.  Int.  246, 
262,  358. 

9.  Under  N.  T.  Code  Civ.  Ptoc, 
§2020;  People  v.  Burr,  127  App.  Div. 
907,  111  N.  Y.  Supp.  1136;  People  v. 
Kuhne,  57  Misc.  30,  107  2ST.  Y.  Supp. 
1020. 

10.  In  re  "Winder,  2  Cliff.  89,  30  Fed. 
Cas.  No.  17,867;  In  re  Heather,  50  Mich. 
261,  15  N.  W.  487. 

11.  U.  S.— Krosehel  v.  Munkers,  179 
Fed.  961.  Oal. — Ex  parte  Ellis,  11  Cal. 
222.  Ga. — Wilkinson  v.  Lee,  138  Ga. 
360,  75  S.  E.  477;  Simmons  v.  Georgia 
Iron  &  Coal  Co.,  117  Ga.  305,  43  S.  E. 
780,  61  L.  R.  A.  739.  Ky. — Bethuram 
v.  Black,  11  Bush  628.  La. — State  v. 
Melancon,  126  La.  1050,  53  So.  161. 
Me. — O'Melia  v.  Wentworth,  65  Me.  129. 
Mass. — Com.  v.  Briggs,  16  Pick.  203. 
N.  Y. — Yates  v.  Lansing,  5  Johns.  282. 
But  see  People  v.  Kuhne,  57  Misc.  30, 
107  N.  Y.  Supp.  1020.  Ore. — Ex  parte 
Jerman,   57  Ore.   387,  112  Pae.  416. 

The  burden  is  on  the  applicant  to 
make  a  prima  facie  showing  of  illegality 
of  the  restraint.  See  Simmons  v.  Geor- 
gia Iron  &  Coal  Co.,  117  Ga.  305,  43 
S.  E  780,  61  L.  R.  A.  739,  and  6  En. 
cyclopaedia  op  Evidence  343,  et  seq. 

Reasonable  grounds  for  the  issuance 
must  exist.  In  re  Winder,  2  Cliff.  89, 
30  Fed.  Cas.  No.  17,867;  In  re  Keeler, 


1  Hempst.  306,  14  Fed.  Cas.  No.  7,637. 

12.  U.  S.— Erickson  v.  Hodges,  179 
Fed.  177,  102  C.  C.  A.  443;  In  re  Dowd, 
133  Fed.  747;  In  re  Haskell,  52  Fed. 
795.  Ala. — Ex  parte  Campbell,  20  Ala. 
89.  Ky. — Bethuram  v.  Black,  11  Bush 
628.  Nev  — Ex  parte  Deny,  10  Nev.  212. 
N.  J.— State  v.  Lyon,  1  N.  J.  L.  403. 
Ohio. — Ex  parte  Early,  3  Ohio  Dec.  Re- 
print 105,  1  West.  Law  Month.  264,  3 
West.  Law  J.  234.  Pa. — In  re  William- 
son's Case,  26  Pa.  9,  67  Am.  Bee.  374. 
Tex. — Jordan  v.  State,  14  Tex.  436. 
W.  Va. — In  re  Quarrier  's  Case,  5  W.  Va. 
48.  Wis.— In  re  Griner,  16  Wis.  423. 
Wyo.—Ex  parte  Berman,  3  Wyo.  396, 
26  Pae.  914. 

13.  TJ.  S. — In  re  Boardman,  169  IT. 
S.  39,  18  Sup.  Ot.  291,  42  L.  ed.  653; 
Ex  parte  Terry,  128  U.  S.  289,  9  Sup. 
Ct.  77,  32  L.  ed.  405;  Ex  parte  Collins, 
154  Fed.  980;  In  re  King,  51  Fed.  434; 
Ex  parte  Vallandigham,  28  Fed.  Cas. 
No.  16,816.  Fla.— Lee  v.  Van  Pelt,  57 
Fla.  94,  48  So.  632.  Mass. — In  re  Sims, 
7  Cush.  285.  Mo. — Ex  parte  Roberts, 
166  Mo.  207,  65  S.  W.  726.  Ohio. 
Ex  parte  Bushnell,  8  Ohio  St.  599.  Pa. 
In  re  Graham,  19  Phila.  558,  46  Leg. 
Int.  88.  Wis. — In  re  Gregg,  15  Wis. 
479. 

14.  Ex  parte  Baez,  177  IT.  S.  378, 
20  Sup.  Ct.  673,  44  L.  ed.  813;  Ex  parte 
Henion,   122   Cal.   xviii,  55  Pae.   326. 

15.  See  infra,  XKL,  F,  4;  XXI. 

16.  Goodchild  v.  Foster,  51  Mich. 
599,  17  N.  W.   74. 

17.  IX.  S— In  re  ITrzua,  188  Fed. 
540.  Mich. — Goodchild  v.  Foster,  51 
Mich.  599,  17  N.  W.  74.  Mo.— Martin 
v.  State,  12  Mo.  471;  State  v.  Simmons, 
112  Mo.  App.  535,  87  S.  W.  35.  Pa. 
Com.  v.  Gibbons,  9  Pa.  Super.  527.  Tex. 
Thorne  v.  Moore,  101  Tex.  205,  105  S. 
W.   985. 
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C.  Hearing  Prior  to  Issuance.  —  The  court  may  order  a  pre- 
liminary hearing  prior  to  the  issuance  of  the  writ.18  Upon  such  hear- 
ing, the  question  of  the  propriety  of  issuing  the  writ  and  not  the  en- 
tire case  will  be  entered  into.19  However,  in  the  federal  courts,  the 
court  frequently  inquires  at  considerable  length  into  the  merits  of  the 
ease  on  this  preliminary  hearing.20 

VIII.  FORM  OF  WRIT.  — A.  General  Requisites.  —  The  writ 
of  habeas  corpus  must  in  general  contain  the  following ;  it  must  be  di- 
rected to  the  officer  or  party  having  the  person  under  restraint,  com- 
manding him  to  have  such  person  before  the  court  or  judge,  at  such 
time  and  place  as  the  court  or  judge  shall  direct,  to  do  and  receive 
what  shall  be  ordered  concerning  him,  and  have  then  and  there  the 
writ.21 

B.  To  "Whom  Directed.  —  The  writ  should  be  directed  to  the  per- 
son or  persons  in  whose  custody  the  party  in  question  is  actually  de- 
tained,22 and  not  to  the  court  or  magistrate  by  virtue  of  whose  order 


18.  Thorne  v.  Moore,  101  Tex.  205, 
105  S.   W.  985. 

19.  See  In  re  Gunning,  7  Ohio  Cir. 
Dee.  443. 

20.  Order  To  Show  Cause  Why  Writ 
Should  Not  Issue. — "The  usual  course 
on  the  application  for  the  writ  of 
habeas  corpus  is  to  issue  the  writ,  and, 
on  its  return,  to  hear  and  dispose  of 
the  case.  But  when,  as  in  this  case, 
the  cause  of  the  imprisonment  fully 
appears  by  the  petition  and  exhibits 
thereto,  the  practiee  prevails  for  the 
court  to  determine  whether,  on  the 
facts  presented  in  the  petition,  the  pris- 
oner if  brought  before  the  court  would 
be  discharged.  .  .  .  And  where  the 
hearing  is  had  without  issuing  the  writ 
an  order  may  be  made  requiring  the 
officer  or  person  holding  the  prisoner 
to  show  cause  why  the  writ  should  not 
issue.  .  .  .  Where  the  return  to  the 
rule  shows  all  the  essential  facts,  the 
case  may  be  disposed  of  as  fully  as  if 
the  writ  had  issued."  In  re  Lewis, 
114  Fed.  963,  on  the  authority  of  Ex 
parte  Milligan,  4  Wall.  (U.  S.)  2,  18 
L.  ed.  281;  Ex  parte  Tarbrough,  110 
U.  S.  651,  4  Sup.  Ct.  152,  28  L.  ed. 
274;  Ex  parte  Hyde,  194  Fed.  207. 

21.  See  the  statutes  of  the  several 
states,  and  9  Standard  Peoc,  also  cases 
cited  infra,  Vm. 

English  Form.— In  England,  the  writ 
of  habeas  eorpus  consists  of  a  formal 
greeting  from  the  crown  to  the  per- 
son to  whom  it  is  directed,  followed 
by  a  mandatory  order  by  the  court  or 
judge  directed  to  any  person  whom- 
soever, whether  a  jailer  or  other  offi- 
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cer,  or  a  private  individual  who  is  al- 
leged to  have  another  person  unlawfully 
in  his  custody,  requiring  him  to  have 
the  body  of  such  person  before  the 
court  or  judge  immediately  after  the 
receipt  of  the  writ,  together  with  the 
day  and  cause  of  his  being  taken  and 
detained,  to  undergo  and  receive  all 
Such  things  as  the  court  may  order. 
Halsbury,  Laws  of  England,  Vol.  10, 
p.  62. 

Conditions  cannot  be  inserted  in  the 
writ,  for  example,  that  the  party  must 
not  pursue  his  remedy  for  false  im- 
prisonment (Ex  parte  Hill,  3  Car.  &  P. 
225,  14  E.  C.  L.  280),  or  that 
the  writ  shall  remain  in  the  office  until 
the  respondent  comes  within  the  juris- 
diction. Eex  v.  Pinckney,  L.  E.  (1904) 
2  K.  B.  Div.  84. 

Clerk  of  the  circuit  court  may  issue 
the  writ  under  the  order  of  a  justice 
of  the  supreme  court.  State  v.  Jones, 
32  S.  C.  583,  10  S.  E.  577. 

Amendment  of  the  writ  may  occur. 
See  People  v.  Kuhne,  57  Misc.  30,  107 
N.  Y.  Supp.  1020. 

22.  Puson  v.  Stewart,  137  Ky.  748, 
126  8.  W.  1097;  Bex  v.  Fowler,  1  Salk. 
350,  91  Bng.  Reprint  306;  Eex  v.  Batch- 
eldor,  1  Per.  &  Dav.  (Eng.)  516.  See 
also  Brady  v.  Joiner,  101  6a.  190,  28 
S.  E.  679. 

It  may  be  directed  to  any  number  of 
persons  actually  detaining  the  person. 
In  re  Douglas,  12  L.  J.  Q.  B.  (Eng.) 
49. 

Officer  who  has  made  the  arrest  may 
be  made  a  party.  Nichols  v.  Cornelius, 
7  Ind.  611. 
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the  detention  occurs.23    But  it  cannot  be  directed  to  a  corporation.21 

C.  Command.  —  The  writ  commands  the  party  to  whom  it  is  di- 
rected to  have  the  person  in  custody  at  such  time  as  is  directed.  It 
may  require  that  the  prisoner  be  produced  forthwith.25 

D.  Provision  fob  Return.  —  The  writ  directs  the  making  of  a 
return  either  to  the  issuing  court26  or  judge27  or  where  the  statute  per- 
mits or  directs  it,  to  some  other  court.38 

E.  Signature  and  Seal.  —  It  has  been  held  essential  to  the  validity 
of  the  writ  that  it  be  signed  by  the  judge  issuing  the  same29  or  that  it 
be  under  the  seal  of  the  court30  or  the  sign  manual  of  the  officer  author- 
ized to  issue  it.31 

IX.  NOTICE  AND  SERVICE  OF  WRIT.  — The  writ  of  habeas 
corpus  must  be  served  upon  the  party  having  custody  of  the  person 
imprisoned,  and  it  has  been  held  that  such  service  must  be  personal83 
and  that  the  original  writ  and  not  a  copy  must  be  served.33 

Notice.  —  In  addition  to  service,  it  has  been  held  necessary  that  per- 


Clerk  of  court  is  not  a  proper  party 
defendant  because  of  the  fact  that  he 
approved  the  bond  by  virtue  of  which 
the  prisoner  was  released.  Palmer  v. 
State,   170   Ala.   102,   671,   54   So.   271. 

Writ  in  Alternative. — A  writ  directed 
to  two  or  more  persons  in  the  alter- 
native is  bad  and  will  be  quashed. 
Bex  v.  Fowler,  1  Salk.  350,  91  Eng. 
Reprint  306;  Rex  v.  Batcheldor,  1  Per. 
&  Dav.  (Eng.)  516. 

23.  State  v.  First  Judicial  Dist.  Ot., 
24  Mont.  539,  63  Pae.  395;  People  v. 
Crane,  94  App.  Div.  397,  88  N.  Y. 
Supp.  343. 

24.  Simmons  v.  Georgia  Iron  &  Coal 
Co.,  117  Ga.  305,  43  S.  E.  780,  61 
L.  R.  A.  739. 

25.  People  v.  Kuhne,  57  Misc.  30,  107 
N.  Y.  Supp.  1020. 

26.  State  v.  Puller,  147  Ala.  164,  41 
So.  990.  See  Ex  parte  Mogenson,  151 
Oal.  517,  91  Pac.  334. 

27.  See  Oal. — Ex  parte  Mogenson,  151 
Oal.  517,  91  Pac.  334.  D.  C— Elliott 
v.  United  States,  23  App.  Cas.  456. 
Pa.— Com.  v.  Sheriff,  7  Watts  &  S.  108, 
3  Pa.  L.  J.  375. 

28.  In  re  Kaine,  14  Fed.  Cas.  No. 
7,598.  See  People  v.  Town,  4  111.  19; 
Ex  parte  Angus,  28  Tex.  App.  293,  12 
S.  W.  1099. 

To  County  Where  Offense  Was  Com- 
mitted.— Patterson  v.  State,  71  Miss. 
675,  15  So.  794,  statute  is  merely  di- 
rectory. 

To  Judge  of  County  Where  Case  Is 
Pending. — Ex  parte  Overcash,  61  Tex. 
Crim.  67,  134  S.  W.  700;  Ex  parte  Ma- 


gee  (Tex.  Crim.),  71  S.  W.  286;  Ex 
parte  Fulton  (Tex.  Crim.),  65  S.  W. 
1059;  Ex  parte  Graham  (Tex.  Crim.),  64 
S.  W.  932;  Ex  parte  Springfield,  28  Tex. 
App.  27,  11  S.  W.  677;  Ex  parte  Trader, 
24  Tex.  App.  393,  6  S.  W.  533. 

29.  State  ex  rel.  Stack  v.  Grimm,  239 
Mo.   340,   143   S.  W.   450. 

30.  People  v.  Town,  4  HI.  19;  State 
x>.  Barnes,  17  Minn.  340. 

Omission  of  the  seal  does  not  make 
the  writ  void  or  voidable.  People  v. 
Burr,  127  App.  Div.  907,  111  N.  Y. 
Supp.  1136;  People  v.  Kuhne,  57  Misc. 
30,  107  N.  Y.  Supp.  1020. 

31.  In  re  Blair,  4  Wis.  522. 

32.  People  v.  Walsh,  15  Civ.  Proc. 
19,  1  N.  Y.  Supp.  143. 

Delay  in  Service. — In  re  Winder,  2 
Cliff.  89,  30  Fed.  Cas.  No.  17,867,  where- 
in the  service  of  the  writ  was  pre- 
vented by  military  force,  the  court 
ordered  "that  the  writ  be  placed  on 
file,  to  be  served  when  and  where 
service  may  become  practicable." 

But  in  Rex  v.  Plnckney,  L.  R.  (1904) 
2  K.  B.  Div.  84,  the  court  held  that 
the  writ  could  not  be  allowed  to  be 
in  the  office  until  the  respondent  should 
come  within  the  jurisdiction. 

Service  is  waived  where  the  officer  | 
to  whom  the  writ  is  directed  is  pres- 
ent in  court  when  it  is  issued  and  has 
knowledge  of  the  fact  without  request- 
ing delivery.  People  v.  Bradley,  60  111. 
390. 

33.  Klein  v.  Klein,  Howell,  N.  P. 
(Mich.)  266;  In  re  Wilson,  4  City  H. 
Bee.   (N.  Y.)   47. 
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sons  interested  in  the  imprisonment  of  the  person  whose  custody  is  in- 
volved should  be  notified  of  the  pendency  of  the  habeas  corpus  proceed- 
ings.34 It  is  necessary,  under  certain  circumstances,  to  give  notice  to 
the  district  attorney.35 

X.  EFFECT  OF  ISSUANCE  AND  SERVICE.  — All  other  writs 
and  proceedings  are  superseded  by  the  writ  of  habeas  corpus  pending 
the  final  determination  of  the  lawfulness  of  the  detention,  and  the  sub- 
sequent custody  of  the  prisoner  is  by  virtue  of  this  writ  alone.38 

XI.  QUASHING  WRIT.  —  While  the  proceedings  are  pending,  the 
court  which  issued  the  writ  may  control  its  own  process  and  arrest  its 
mandate.37  The  sufficiency  of  the  application  upon  which  the  writ  is- 
sued may  be  tested  by  a  motion  to  quash,38  but  not  by  demurrer.39 
"When  the  application  is  insufficient  the  writ  should  be  quashed/0  but 
not  if  it  is  substantially  correct.41     Objections  to  the  writ    may    be 


) 


34.  Ind.— Lamm  v.  State,  3  Ind.  293. 
Mich. — People  v.  Kehl,  15  Mich.  330. 
N.  Y.—Ex  parte  Beatty,  12  Wend.  229. 
Vt.—Ex  parte  Hatch,  2  Aik.  28. 

Residence  of  the  party  is  immaterial. 
Such  person  must  be  notified  "regard- 
less of  his  residence."  People  v.  Pel- 
ham,  14  "Wend.    (N.  Y.)   48. 

35.  XT.  S.— "United  States  v.  Jailer,  2 
Abb.  N.  S.  265,  26  Fed.  Gas.  No.  15,463. 
N.  Y.— People  v.  Carter,  48  Hun  165; 
People  ex  rel.  Navagh  v.  Prink,  41  Hun 
188.  K  C— State  v.  Jones,  113  N.  0. 
669,  18  S.  E.  249,  22  L.  B.  A.  678. 

Attorney-general  of  the  state  need 
not  be  notified  when  habeas  corpus  pro- 
ceedings are  instituted  in  a  federal 
court  to  release  a  person  detained  for 
extradition.  In  re  Leary,  10  Ben.  197, 
15  Fed.  Cas.  No.  8,162;  Id.,  6  Abb.  N. 
C.   (N.  Y.)   43. 

36.  Matson  v.  Swanson,  131  HI.  255, 
23  N.  E.  595.  See  more  fully  infra, 
XIII,  B. 

The  officer  having  custody  is  justified 
in  refusing  to  deliver  the  prisoner 
under  the  original  order  of  commit- 
ment. Oardoza  v.  Epps  (Va.),  23  S.  E. 
296. 

Proceedings  in  a  state  court  are  pro- 
hibited by  federal  statute,  while  habeas 
corpus  proceedings  are  pending  in  a 
federal  court.  U.  S.  Eev.  St.,  §776; 
McKane  v.  Durston,  153  U.  S.  684,  14 
Sup.  Ct.  913,  38  L.  ed.  867;  In  re 
Strauss,  126  Fed.  327,  63  C.  C.  A.  99; 
State  v.  Humason,  4  Wash.  413,  30 
Pac.   718. 

37.  In  re  McMaster,  2  Okla.  435,  37 
Pac.   598. 

38.  Simmons  v.  Georgia  Iron  &  Coal 
Co.,  117  Ga.  305,  43  S.  E.  780,  61  L.  K. 
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A.  739;  Willis  v.  Bayles,  105  Ind.  363,  5 
N.  E.  8. 

Such  motion  amounts  to  a  demurrer 
(Willis  v.  Willis,  165  Ind.  325,  75  N.  E. 
653;  Bleakley  v.  Barclay,  75  Kan.  462, 
89  Pac.  906,  10  L.  B.  E.  A.  [N.  S.] 
230),  and  tests  the  sufficiency  of  the 
writ  and  also  the  application.  Hardin 
v.  Hardin,  168  Ind.  352,  81  N.  E.  60; 
Schleuter  v.  Canatsy,  148  Ind.  384,  47 
N.  E.   825. 

The  writ  will  not  be  quashed  for 
matter  that  may  properly  be  returned 
to  it.  Wilson's  Case,  7  Q.  B.  984,  53 
E.  C.  L.  983. 

39.  Simmons  v.  Georgia  Iron  &  Coal 
Co.,   117   Ga.   305,   43   S.  E.   780,   61  L. 

B.  A.   739;   Milligan  v.  State,  97  Ind. 
355 

In  Watts  v.  Watts  (Ind.),  95  N.  E. 
1107,  a  demurrer  appears  to  be  recog- 
nized. 

It  is  not  regular  or  proper  to  demur 
to  the  petition  but  the  proper  course, 
ordinarily,  is  to  produce  the  body,  make 
return  and  then  move  to  quash  the 
writ  issued  upon  insufficient  cause. 
Bust  v.  Vanvacter,  9  W.  Va.  600. 

40.  Crawford  v.  Lawrence,  154  Ind. 
288,  56  N.  E.  573;  State  ex  rel.  Stack 
;;.  Grimm,  239  Mo.  340,  143  S.  W.  450. 
But  see  Simmons  v.  Georgia  Iron  & 
Coal  Co.,  117  Ga.  305,  43  S.  E.  780,  61 
L.   B.   A.   739. 

41.  Fla. — Grooms  V.  Schad,  51  Fla. 
168,  40  So.  497.  Ind. — Willis  v.  Bayles, 
105  Ind.  363,  5  N.  E.  8.  Neb— Ne- 
braska Children's  Home  Soc.  v.  State, 
57  Neb.  765,  78  N.  W.  267.  See  also 
Simmons  v.  Georgia  Iron  &  Coal  Co., 
117  Ga.  305,  43  S.  E.  780,  61  L.  E.  A.  739, 
citing  In  re   Boss,    3   Prac.   B.    (Can.) 
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waived  by  obeying  the  same  without  making  a  motion  to  quash  it.d2 
XII.    RETURN. —A     In  General.  —  A  return  must  be  filed  by 

the  party  to  whom  the  writ  is  directed.43 

The  return  is  for  the  purpose  of  setting  up  the  grounds  for  detention.4* 
B.    Form.  —  1.    Essential  Requisites.  —  The   return  in  a   habeas 

corpus  proceeding  must  state  the  essential  facts45  upon  which  the  im- 


301,  and  Church  on  Habeas  Corpus  to 
the  effect  that  imperfections  in  the 
petition  may  be  disregarded  if  the 
illegality  of  the   restraint  is  apparent. 

42.  People  v.  Burr,  127  App.  Div. 
907,  111  N.  Y.  Supp.  1136;  People  v. 
Kuhne,  57  Misc.  30,  107  N.  Y.  Supp. 
1020.  See  also  Simmons  v.  Georgia  Iron 
&  Coal  Co.,  117  Ga.  305,  43  S.  E.  780, 
61  L,  B.  A.  739. 

43.  Ex  parte  Collins,  151  Cal.  340,  90 
Pae.  827,  91  Pae.  397;  People  v.  Mer- 
cein,  8  Paige  Ch.  (N.  Y.)  47. 

Where  writ  has  been  suspended,  see 
infra,  XXm. 

Waiver. — If  the  respondent  appears 
and  is  heard  in  opposition  to  the  writ, 
his  omission  to  file  the  formal  return 
in  writing  cannot  affect  the  conclusive- 
ness of  the  adjudication  in  the  pro- 
ceedings. In  re  MeConologue,  107  Mass. 
154. 

Time  of  Filing. — In  Barnardo  v. 
Ford,  L.  E.  (1892)  App.  Cas.  (Eng.)  326, 
the  court  extended  the  time  for  mak- 
ing the  return. 

In  Mash's  Case,  2  Wm.  Bl.  805,  96 
Eng.  Eeprint  473,  the  court  refused  to 
receive  the  return  before  the  return 
day. 

To  What  Court  Made. — See  supra, 
V.III,  D. 

44.  Whitten  V.  Tomlinson,  160  IT.  S. 
231,  16  Sup.  Ct.  297,  40  L.  ed.  406. 

It  is  not  treated  as  an  answer  to  the 
application,  but  rather  as  a  response 
to  the  writ  itself.  The  return  is 
made  and  the  legality  of  the  imprison- 
ment is  to  be  determined  without  re- 
gard to  the  statements  of  the  petition 
for  the  writ.  In  re  Moyer,  35  Colo. 
159,  85  Pae.  190,  117  Am.  St.  Eep. 
189;  In  re  Chipehase,  56  Kan.  357,  43 
Pae.  264  ("the  averments  of  the  ap- 
plication are  made  for  the  purpose  of 
obtaining1  the  allowance  of  the  writ, 
and  it  is  not  necessary  that  they  should 
be  answered  or  denied  by  the  officer 
in  his  return")-  See  also  Simmons  v. 
Georgia  Iron  &  Coal  Co.,  117  Ga.  305, 
43  S.  E.  780,  61  L.  E.  A.  739;  Ex  parte 
Durbin,  102  Mo.  100,  14  S.  W.  821. 


45.  U.  S. — Stretton,  v.  Shaheen,  176 
Fed.  735,  100  C.  C.  A.  389.  Mich. 
Palmer  v.  Kalamazoo  Circuit  Judge,  83 
Mich.  528,  47  N.  W.  355.  Eng.— Eegina 
v.  Eoberts,  2  P.  &  F.  272;  Canadian 
Prisoners'   Case,   5   Mees.   &  W.  3-2. 

Forms. — The  return  was  held  suffi- 
cient in  XT.  S. — In  re  Moy  Quong  Shing, 
125  Fed.  641.  Ala.— Brewer  v.  State,  3 
Ala.  App.  221,  57  So.  386.  Ind.— Brooke 
v.  Logan,  112  Ind.  183,  13  N.  E.  669, 
2  Am.  St.  Eep.  177.  N.  Y.—In  re  Mar- 
tin, 45  Barb.  142,  31  How.  Pr.  228. 
N.  C— In  re  Eafter,  60  N.  C.  537;  In  re 
Spivey,  60  N.  C.  540,  and  insufficient  in 
Ex  parte  Baker,  4  Cal.  App.  25,  86  Pae. 
915. 

The  form  of  return  in  Ex  parte 
Clark,  208  Mo.  121,  106  S.  W.  990,  is 
as  follows:  "I,  L.  N.,  Sheriff  of  the 
City  of  St.  Louis,  Missouri,  for  my  re- 
turn to  the  writ  of  habeas  corpus  issued 
in  the  above  cause,  state  that  the 
petitioner,  Willis  H.  Clark,  the  person 
named  in  said  writ,  was  committed  to 
my  custody  by  virtue  of  a  certain  war- 
rant of  commitment,  duly  issued  out 
of    the    circuit    court    of    the    City    of 

S.,  State  of  M.,  on  the day  of 

-,    under    the    hand    of    A.    N., 


clerk  of  the  circuit  court  for  criminal 
causes,  and  under  the  seal  of  said  cir- 
cuit court,  City  of  S.,  State  of  M., 
a  certified  copy  of  which  warrant  of 
commitment  is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  of  this 
return.  And  this  respondent  further 
shows  to  this  honorable  court  that  the 
said  warrant  of  commitment,  under 
which  this  respondent  now  holds  in  cus- 
tody the  said  C,  was  issued  in  pur- 
suance of  and  based  upon  an  order  and 
judgment  of  said  circuit  court  of  the 
City  of  S.  against  the  said  C,  for 
contempts  committed  in  the  immediate 
view  and  presence  of  said  circuit  court, 
City  of  S.,  as  set  forth  in  said  order 
and  judgment  of  said  circuit  court,  a 
duly  certified  copy  of  which  order  and 
judgment  is  herewith  filed  as  part  of 
this  return,  and  marked  'Exhibit  B.' 
Nevertheless,  in  obedience  to  the  writ 

Vol.  X 


930 


HABEAS  CORPUS 


prisonment  is  based  and  must  allege  facts  showing  that  the  custody 
is  lawful46  and  that  the  court  which  ordered  the  imprisonment  acted 
within  its  jurisdiction.47  The  evidence  upon  which  the  imprisonment 
is  based  need  not  be  set  forth  in  the  return.48  Matters  in  avoidance 
of  the  return  need  not  be  anticipated.49 

Signature.  —  The  return  must  be  signed  by  the  person  to  whom  the 
writ  is  directed.60 

.  2.  Annexing  of  Process  or  Documents.  —  In  cases  wherein  the 
prisoner  in  habeas  corpus  proceedings  is  detained  under  process  or  war- 
rant, the  respondent  in  his  return  should  set  forth  such  process  in 
the  return51  or  should  attach  the  original  process,62  or  a  copy  of  the 


of  habeas  corpus  issued  herein,  I,  the 
said  sheriff  of  the  City  of  S.,  now  pro- 
duce the  body  of  said  C.  before  this 
honorable  court,  to  be  dealt  with  ac- 
cording to  law,  this  the  day 

of , . 

L.  N, 
'Sheriff  of  the  city  of  S.,  Missouri.'  " 

When  extradition  proceedings  are  in- 
volved a  prima  facie  ease  is  made  when 
the  return  to  the  writ  of  habeas  corpus 
shows:  (1)  A  demand  or  requisition  for 
the  prisoner  made  by  the  executive 
of  another  state,  from  which  he  is  al- 
leged to  have  fled;  (2)  a  copy  of  the 
indictment  found,  or  affidavit  made 
before  a  magistrate,  charging  the  al- 
leged fugitive  with  the  commission  of 
the  crime  certified  as  authentic  by  the 
executive  of  the  state  making  the  de- 
mand; (3)  the  warrant  of  the  gover- 
nor authorizing  the  arrest.  Campbell 
v.  State,  166  Ala.  33,  52  So.  399;  Sin- 
gleton v.  State,  144  Ala.  104,  42  So. 
23;  Barriere  v.  State,  142  Ala.  72,  39 
So.  55. 

"While  less  certainty  is  required  in 
returns  to  writs  of  habeas  corpus  than 
in  pleadings  in  civil  actions,  yet  'cer- 
tainty to  a  certain  intent  in  general' 
is  required  in  the  return,  and  the  facts 
necessary  to  warrant  the  detention  of 
the  party  must  in  substance  be  alleged, 
so  as  to  apprise  the  opposite  party  of 
what  is  intended  to  be  proved,  in  or- 
der to  give  him  an  opportunity  to  an- 
swer or  traverse  it,  and  these  facts 
ought  not  to  appear  by  way  of  recitals 
only.  2  D-oug.  150;  Hurd  on  Habeas 
Corpus,  255,  257."  State  ex  rel.  Neider 
v.  Eeuff,  29  W.  Va.  751,  2  S.  E.  801,  6 
Am.  St.  Rep.  676,  687. 

46.  Sears  v.  Dessar,  28  Ind.  472; 
In  re  Newkirk,  37  Misc.  404,  75  N.  Y. 
Supp.  777,  16  N.  T.  Crim.  359. 

Return    must   show    detention    legal 

vols 


when  the  writ  was  served.     In  re  Doo 
Woon,  18  Fed.  898. 

47.  Ind. — Clayborn  v.  Tompkins,  141 
Ind.  19,  40  N.  E.  121;  Lucas  v.  Hawkins, 
102  Ind.  64,  1  N.  E.  358.  Minn.— State 
v.  Richardson,  34  Minn.  115,  24  N.  W. 
354.  N.  Y. — People  v.  Warden  of 
Workhouse,  37  Misc.  639,  75  N.  Y. 
Supp.  1111,  16  N.  Y.  Crim.  401. 

Ordinance  under  which  conviction 
occurred  need  not  be  set  out  in  the  re- 
turn, if  set  out  in  the  petition  (In  re 
Ah  Toy,  45  Fed.  795) ;  nor  is  it  neces- 
sary that  the  law  under  which  the  pris- 
oner is  in  custody  be  duly  published. 
Ex  parte  Noble,  96  Cal.  362,  31  Pac. 
224. 

48.  People  v.  Pox,  34  Misc.  82,  69 
N.  Y.   Supp.   545,  15  N.  Y.   Crim.   373. 

49.  People  v.  Warden  of  Workhouse, 
37  Misc.  639,  75  N.  Y.  Supp.  1111,  16 
N.    Y.    Crim.   401;    In   re    Mowry,    12 

•Wis.  52. 

50.  Seavey  v.  Seymour,  3  Cliff.  439, 
21  Fed.  Cas.  No.  12,596. 

51.  Dennison  1>.  Christian,  196  TJ.  S. 
637,  25  Sup.  Ct.  795,  49  L.  ed.  630, 
affirming  72  Neb.  703,  101  N.  W.  1045, 
117  Am.  St.  Rep.  817;  People  v.  Pinker- 
ton,  77  N.  Y.  245. 

Extradition. — The  executive  author- 
ity of  a  state  upon  whom  a  demand 
has  been  made  by  the  executive  author- 
ity of  another  state  for  the  rendition 
of  a  fugitive  from  justice,  cannot  be 
coerced  by  the  courts  to  produce  or 
exhibit  the  papers  accompanying  the 
requisition  of  the  governor  of  the  de- 
manding state.  Therefore  one  having 
the  custody  of  an  alleged  fugitive  from 
justice  should  not  be  obliged,  on  a 
hearing  upon  habeas  corpus,  to  produce 
such  papers.  In  re  Sylvester,  21  Wash. 
263,  57  Pac.  829. 

52.  Shaw  v.  Smith,  8  Ind.  485. 
Contra,  In  re  Taber,  13  S.  D.  62,  82 
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same,63  to  the  return,  or  should  give  a  sufficient  reason  for  not  doing 

so.64 
Documents  not  essential  to  legal  custody  need   not   be   attached.55 
3.    Verification.  —  It  is  made  necessary  in  certain  jurisdictions  that 

the  return  be  verified  under  oath  by  the  respondent.56 

C.  Production  of  Body  Upon  Return.  —  It  is  generally  requisite 
that  the  respondent  accompany  his  return  with  the  production  of  the 
body  of  the  prisoner,57  or  else,  he  should  state  in  his  return  why  he 
has  not  done  so.58  The  court  may  order  the  production  of  the  body59 
but  may  refuse  to  make  such  an  order  when  the  prisoner  is  not  in  the 
respondent 's  custody.60 

D.  Amendment  of  Return.  —  It  is  well  settled  that  a  return,  like 
any  other  pleading,  may  be  amended61  at  any  time  before  the  final 
disposition  of  the  cause.62  Furthermore,  defects  in  the  return  may 
be  corrected  by  the  filing  of  a  new  and  correct  return.63 

E.  Conclusiveness  of  Return.  —  The  return  is  not  conclusive  as 


N.  W.  398,  to  the  effect  that  the  orig- 
inal must  not  be  used  for  this  pur- 
pose. 

63.  Ex  parte  Murphy  (Cal.),  37  Pae. 
468.  See  ■contra,  Leonard,  v.  Rodda,  5 
App.  Cas.  (D.  C.)  256. 

A  copy  having  been  annexed,  the 
original  may  then  be  produced  in  court. 
Palmer  v.  Kalamazoo  Circuit  Judge,  83 
Mich.  528,  47  N.  W.  355;  In  re  Mowry, 
12  Wis.   52. 

54.  Urban  v.  Brailey,  85  Neb.  796, 
124  N.  W.  467,  86  Neb.  217,  125  N.  W. 
543. 

55.  In  cases  wherein  an  insane  man 
may  be  restrained  without  a  medical 
certificate,  such  certificate  need  not  be 
attached  to  the  return.  Com.  v.  Kirk- 
bride,  1  Brewst.   (Pa.)   541,  7  Phila.  1. 

56.  Plunkett  v.  Hamilton,  136  Ga. 
72,  70  S.  E.  781;  Wright  v.  Davis,  120 
Ga.  670,  48  S.  E.  170. 

Verification,  under  statute  in  New 
York,  was  held  unnecessary  in  In  re 
Neill,  8  Blatchf.  156,  17  Fed.  Cas.  No. 
10,089. 

57.  Ga. — Simmons  v.  Georgia  Iron  & 
Coal  Co.,  117  Ga.  305,  43  S.  E.  780,  61 
L.  R.  A.  739.  Mich.— In  re  Knott,  162 
Mich.  10,  26  N.  W.  1040.  Eng. — Anony- 
mous (1729),  1  Barn.  K.  B.  151,  94  Eng. 
Reprint  104. 

58.  Com.  v.  Kirkbride,  7  Phila.  (Pa.) 
1,  1  Brewst.  541;  Barnardo  v.  Ford,  L>.  R. 
(1892)   App.  Cas.   (Eng.)   326. 

Where  writ  has  been  suspended,  see 
infra,   XXHI. 

59.  Lowndes  County  v.  Leigh,  69 
Miss.  754,  13  So.  854. 


60.    Ex  parte  Shandies,  66  Ala.  134. 

Discharge  of  prisoner  before  the  re- 
turn may  be  made  by  the  respondent 
in  the  case  of  an  alleged  insane  person 
when  the  respondent  is  satisfied  of  the 
prisoner's  sanity.  Com.  v.  Kirkbride, 
1  Brewst.  (Pa.)  541,  7  Phila.  1. 

When  the  original  writ  fails  to 
bring  the  prisoner  before  the  court,  the 
court  may  make  such  further  orders 
against  parties  to  the  proceedings  as 
will  lead  to  the  performance  of  that 
usually  vital  perequisite  to  an  examina- 
tion and  effective  final  order  in  the 
case.  Nebraska  Children's  Home  Soc. 
v.  Stack,  57   Neb.   785,   78  N.  W.  267. 

Federal  Custody. — Though  it  is  held 
in  Ableman  v.  Booth,  21  How.  (U.  S.) 
506,  16  L.  ed.  169,  that  a  federal  offi- 
cer need  not  produce  the  body  on  a 
return  to  a  state  court,  and  in  In  re 
Robb,  19  Fed.  26,  that  he  should  make 
return  and  decline  to  produce  the  body, 
it  is  held  in  Ex  parte  Sifford,  22  Fed. 
Cas.  No.  12,848,  that  the  prisoner  should 
be  brought  before  the  court,  since  the 
federal  marshal  does  not  thereby  lose 
custody. 

61.  Patterson  v.  State,  49  N.  J.  L. 
326,  8  Atl.  305.  See  also  State  v.  Reuff, 
29  W.  Va.  751,  2  S.  E.  801,  6  Am. 
St.  Rep.  676. 

62.  Wright  v.  Davis,  120  Ga.  670,  48 
S.  E.  170. 

63.  Mass. — Com.  v.  Waite,  2  Pick. 
445.  N.  Y.— People  v.  Grant,  111  N.  T. 
584,  19  N.  E.  281.  Eng.— In  re  Clarke 
(1842),  2  Q.  B.  618,  42  E.  C.  L.  835. 
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to  the  facts  therein  alleged,64  where  such  facts  are  put  in  issue  by  a 
proper  pleading.65 

F.  Pleadings  Subsequent  to  Return.  —  1.  Motions.  —  If  the 
return  be  insufficient  the  prisoner  may  be  released66  upon  a  motion  to 
discharge  him.67  So  also  the  return  may  be  quashed  for  insufficiency68 
upon  a  motion  to  quash.69 

2.  Demurrer  or  Exceptions.  —  In  some  jurisdictions,  the  legal  suf- 
ficiency of  the  return  may  be  raised  by  a  demurrer  to  the  same,70  but 
in  some  states  a  demurrer  to  the  return  is  not  permitted,71  the  proper 
practice  being  to  test  its  sufficiency  by  exceptions,72  or  by  motion  to 
discharge  the  prisoner.73 


64.  V.  S. — United  States  v.  Green,  3 
Mason  482,  26  Fed.  Cas.  No.  15,256. 
See  In  re  Reynolds,  20  Fed.  Cas.  No. 
11,721.  But  see  Ableman  v.  Booth,  21 
How.  506,  16  L.  ed.  885.  Ala.— Mont- 
gomery v.  Hughes,  4  Ala.  App.  245,  58 
So.  113.  Cal.— Zm  re  Collins,  151  Cal. 
340,  90  Pae.  827,  91  Pac.  397;  Ex  parte 
McCoy,  10  Cal.  App.  116,  101  Pae.  419. 
Tla,.—Ex  parte  Pitts,  35  Fla.  149,  17  So. 
76.  Ind. — Peters  v.  Koepke,  156  Ind. 
35,  59  N.  E.  33.  Mich. — In  rev  Knott, 
162  Mich.  10,  126  N.  W.  1040.  Miss. 
Street  v.  State,  43  Miss.  1.  N.  H. 
State  v.  Seott,  30  N.  H.  274.  N.  Y. 
People  v.  Post,  133  App.  Div.  179,  117 
N.  Y.  Supp.  524;  People  v.  Crane,  94 
App.  Div.  397,  88  N.  Y.  Supp.  343; 
People  v.  Wells,  57  App.  Div.  140,  68 
N.  Y.  Supp.  59;  In  re  Newkirk,  37 
Misc.  404,  75  N.  Y.  Supp.  777,  16  N.  Y. 
Ctim.  359;  In  re  Klein,  17  Misc.  107, 
39  N.  Y.  Supp.  873;  In  re  Stephen,  1 
Wheeler  Cr.  Cas.  323.  Ohio. — Ammon 
v.  Johnson,  2  Ohio  C.  D.  149.  Ore. 
Isakson  v.  Stevens,  57  Ore.  57,  110  Pac. 
393;  Ex  parte  Stacey,  45  Ore.  85,  75 
Pac.  1060.  Vt.— In  re  Hardigan,  57  Vt. 
100;  In  re  Powers,  25  Vt.  261.  W.  Va. 
State  v.  Reuff,  29  W.  Va.  751,  2  S.  E. 
801,  6  Am.  St.  Rep.  676;  Rust  v.  Van- 
vacter,  9  W.  Va   600. 

See  also  6  Encyclopedia  op  Evidence 
342. 

At  common  law  the  return  was  con- 
clusive as  to  the  matters  alleged  in 
it.  See  2  Hawk.  P.  C,  e.  15,  §79; 
Bacon's  Abr.,  Habeas  Corpus,  §13; 
Leonard  Watson's  Case,  9  Ad.  &  El. 
731,  36  E.  C.  L.  254,  112  Eng.  Reprint 
1389;  6  Encyclopedia  of  Evidence  342. 

65.  See  infra,  XII,  P. 

66.  Clayborn  v.  Thompkins,  141  Ind. 
19,  40  N.  E.  121;  Joab  v.  Sheets,  99  Ind. 
328. 

67.  Ex  parte  Mooney,  26  W.  Va.  36, 
53-  Am.  Rep.  59. 
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Construction. — The  return  should  be 
construed  liberally.  People  v.  Nevins, 
1  Hill  (N.  Y.)  154. 

68.  Elliot  v.  United  States,  23  App. 
Cas.  (D.  C.)  456.  ' 

69.  Bray  v.  State,  140  Ala.  172,  37 
So.  250;  Watson's  Case,  9  Ad.  &  El. 
731,   112   Eng.   Reprint   1389. 

70.  Conn. — Seott  v.  Spiegel,  67  Conn. 
349,  35  Atl.  262.  D.  C.-rSlack  v.  Per- 
rine,  9  App.  Cas.  128.  N.  Y. — People 
«?.  St.  Saviour's  Sanatarium,  34  App. 
Div.  363,  56  N.  Y.  Supp.  431. 

See  also:  U*.  S. — Ableman  v.  Booth, 
21  How.  506,  16  L.  ed.  885.  Ala.— Ex 
parte  Champion,  52  Ala.  311.  Wis. — In 
re  Crow,  60  Wis.  349,  371,  19  N.  W. 
713;  In  re  Perry,  30  Wis.  268;  In  re 
Booth,  3  Wis.  1.  Can. — In  re  Smart 
Infants,  11  Prac.  R.  482. 

The  effect  of  the  demurrer  is  to  ad- 
mit the  truth  of  the  facts  stated  in 
the  return.  People  v.  Grant,  111  N.  Y. 
584,  19  N.  E.  281.  See  also  Crowley 
v.  Christensen,  137  U.  S.  86,  11  Sup. 
Ct.  13,  34  L.  ed.  620. 

Identity  of  the  prisoner  cannot  be 
determined  on  a  demurrer  to  the  return. 
This  ground  of  demurrer  is  in  the  na- 
ture of  a  speaking  demurrer.  The  of- 
fice of  the  demurrer,  here  as  else- 
where, is  to  test  the  sufficiency  of  the 
facts  admitting  them  to  be  true.  In  re 
Bloch,  87  Fed.  981. 

71.  Harrist  v.  Harrist,  151  Ala.  656, 
43  So.  962;  Sturgeon  v.  Gray,  96  Ind. 
166;  Cunningham  v.  Thomas,  25  Ind. 
171. 

72.  In  re  Collins,  151  Cal.  340,  90 
Pac.  827,  91  Pac.  397;  Clayborn  v. 
Thompkins,  141  Ind.  19,  40  N.  E.  121; 
McGlennan  v.  Margowski,  90  Ind.  150. 
See  Crowley  v.  Christensen,  137  U.  S. 
86;  11  Sup.  Ct.  13,  34  L.  ed.  620  (a  case 
arising  in  California).  But  see  Nichols 
v.  Cornelius,  7  Ind.  611. 

73.  Ex  parte  Mooney,  26  W.  Va.  36, 
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3.  Traverse  or  Answer.  —  When  the  petitioner  desires  to  deny  the 
allegations  of  fact  in  the  return,  he  should  do  so  by  filing  an  answer74 
or  traverse,75  and  not  by  the  production  of  a  mere  affidavit.76  If  no 
such  traverse  or  answer  be  filed  and  the  return  is  sufficient,  the  prisoner 
must  be  remanded.77  The  facts  alleged  in  the  return  are  taken  as 
true  unless  they  are  properly  traversed.78 

New  matter  may  be  set  up  in  such  a  pleading.79  Its  averments  are 
not  accepted  as  true,80  but  are  deemed  to  be  denied.81 

4.  Further  Pleadings.  —  After  the  filing  of  the  traverse  or  answer 


53  Am.  Rep.  59  (demurrer  and  motion 
to  quash  improper);  Watson's  Case,  9 
Ad.  &  El.  731,  36  E,  C.  L.  384,  112 
Eng.  Reprint  1389. 

74.  U.  S.— United  States  v.  William- 
son, 28  Fed.  Cas.  No.  16,725.  Conn. 
Seott  v.  Spiegel,  67  Conn.  349,  35  Atl. 
262.  Ga.-jChester  v.  Lanford,  135  Ga. 
423,  69  S.  E.  549.  Kan.— In  re  Chip- 
chase,  56  Kan.  357,  43  Pac.  264.  Mo. 
Ex  parte  McBride,  158  Mo.  App.  452, 
>38  S.  W.  87.  N.  J.— Morris  v.  Wardell, 
67  Atl.  850.  N.  Y.— In  re  Belt,  2  Edm. 
Sel.  Cas.  93.  Wis. — In  re  Mowry,  12 
Wis.  52. 

A  replication  to  the  return  was  made 
in  Baker  v.  Grice,  169  U.  S.  284,  18 
Sup.  Ct.  323,  42  L.  ed.  748,  and  in  Hur- 
ley v.  Hurley  (W.  Va.),  76  S.  E.  438. 

75.  See  State  v.  Billings,  55  Minn. 
467,  57  N.  W.  206. 

In  California  if  the  petitioner  wishes 
to  deny  the  averments  of  the  petition 
or  set  up  new  matter  in  avoidance 
thereof  he  does  so  by  filing  a  traverse. 
In  re  Collins,  151  Cal.  340,  90  Pac.  827, 
91  Pac.  397,  explaining  In  re  Smith,  143 
Cal.  368,  77  Pac.  180,  which  treats  the 
petition  as  a  traverse  of  the  return,  as 
sanctioning  such  practice  only  where 
the  parties  have  by  agreement  and 
with  the  consent  of  the  court  so 
treated  the  petition. 

76.  People  v.  Carpenter,  123  1ST.  T. 
640,  25  N.  E.  1044,  reversing  57  Hun 
588,  11  N.  Y.  Supp.  852.' 

Intentional  falsity  in  the  return  may 
be  controverted  by  an  affidavit  on  a 
motion  for  an  attachment.  Watson's 
Case,  9  Ad.  &  El.  731,  36  E.  C.  L.  384, 
112   Eng.   Reprint  1389. 

77.  People  v.  Flynn,  110  App.  Div. 
279,  96  N.  Y.  Supp.  655,  48  Misc.  159, 
96  N.  Y.  Supp.  653;  People  v.  New 
York  Catholic  Protectory,  93  App.  Div. 
196,  87  N.  Y.  Supp.  557;  People  v. 
Baxter,  57  App.  Div.  179,  68  N.  Y. 
Supp.  201. 


78.  TJ.  S. — Stretton  v.  Rudy,  176 
Fed.  727,  101  C.  C.  A.  223;  In  re  Law- 
ler,  40  Fed.  233.  Ala. — Harrist  v.  Har- 
rist,  151  Ala.  656,  43  So.  962.  CaL 
See  In  re  Collins,  151  Cal.  340,  90  Pac. 
827,  91  Pac.  397..  But  see  In  re  Smith, 
143  Cal.  368,  77  Pac.  180.  Minn. — State 
v.  Billings,  55  Minn.  467,  57  N.  W.  206. 
Mo,-&  parte  Durbin,  102  Mo.  100,  14 
S.  W.  821.  N.  J. — Patterson  v.  State,  49 
N.  J.  L.  326,  8  Atl.  305;  Richards  ti.  Col- 
lins, 45  N.  J.  Eq.  283,  17  Atl.  831.  N.  M. 
In  re  Brydon,  43  Pac.  691.  N.  T. 
People  v.  Protestant  Episcopal  House 
of  Mercy,  128  N.  Y.  180,  28  N.  E. 
473;  People  v.  Carpenter,  46  Barb.  619; 
In  re  DaCosta,  1  Park.  Crim.  129;  Peo- 
ple v.  New  York  Catholic  Protectory, 
93  App.  Div.  196,  87  N.  Y.  Supp.  557. 
Wis.— In  re  Milburn,  '59  Wis.  24,  17 
N.  W.  965. 

79.  Cal.— In  re  Collins,  151  Cal.  340, 
90  Pac.  827,  91  Pac.  397.  Kan.— In  re 
Chipchase,  56  Kan.  357,  43  Pac.  264. 
Minn. — State  v.  Billings,  55  Minn.  467, 
57  N.  W.  206. 

See  2  Hawk.  P.  C,  c.  15,  §78. 

Federal  Statute. — It  is  provided  in 
U.  S.  Rev.  St.,  §760,  that  "The  peti- 
tioner or  the  party  imprisoned  or  re- 
strained may  deny  any  of  the  facts  set 
forth  in  the  return,  or  may  allege  any 
other  facts  that  may  be  material  in 
the  case."  This  provision  is  recog- 
nized in  Haas  v.  Henkel,  166  Fed.  621. 

80.  People  ex  rel.  Moore  v.  Holmes, 
135   N.   Y.   Supp.   467. 

81.  In  re  Leary,  10  Ben.  197,  15  Fed. 
Cas.  No.  8,162. 

To  adopt  the  analogy  of  pleadings 
in  civil  actions,  the  return  is  the  com- 
plaint, the  traverse  is  the  answer;  new 
matter  set  up  in  the  traverse  is  deemed 
denied  and  must  be  proved  by  the 
party  alleging  it.  In  re  Collins,  151 
Cal.  340,  90  Pac.  827,  91  Pac.  397. 

Replication  to  the  return  is  recog- 
nized in  Hurley  v.  Hurley  (W.  Va.),  76 
Ig.  E.  438. 
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to  the  return  no  further  pleadings  are  permitted,82  except  a  demurrer 
to  the  answer.83 

G.  Enforcement  op  "Writ.  —  The  writ  may  be  enforced  by  attach- 
ment.84 If  the  respondent  wilfully  disobeys  the  writ  by  failing  to 
make  a  return,85  or  by  making  a  false  return  with  knowledge  of  its 
falsity,86  or  by  making  an  evasive  return,87  or  by  knowingly  making 
an  insufficient  return,88  he  may  be  punished  as  for  contempt  of  court89 
if  the  court  acted  within  its  jurisdiction  in  ordering  a  return  to  be 
made.90  "Where,  however,  the  return  is  merely  defective  and  no  in- 
tentional disobedience  has  occurred,  the  respondent  cannot  be  pun- 
ished for  contempt.91 

An  action  for  damages  lies  at  common  law  for  the  making  of  a  false 
return.92 

Statutory  provision  is  made  in  some  jurisdictions  for  punishment  by 
fine,93  or  the  forfeiture  of  a  penalty9*  or  criminal  prosecution  in  such 
cases,96 

Xm.  HEARING  AND  ITS  INCIDENTS.  —  A.  Generally. 
The  court,  in  habeas  corpus  proceedings,  should  proceed  with  all  con- 
venient speed  to  a  hearing  of  the  issues  raised.90    As  a  rule,  the  hear- 


82.  In  re  Leary,  10  Ben.  197,  15  Fed. 
Cas.  No.  8,162,  6  Abb.  N.  C.  (N.  T.) 
43.  See  In  re  Collins,  151  Cal.  340,  90 
Pac.  827,  91  Pae.  397. 

83.  People  v.  New  York  Catholic 
Protectory,  106  N.  Y.  604,  13  N.  E. 
435.    But  see  supra,  XII,  P,  2. 

84.  In  re  Thompson  5  T.  L.  E. 
(Eng.)   565. 

85.  U.  S.— United  States  v.  Bollman, 
1  Cranch  C.  C.  373,  24  Fed.  Cas.  No. 
14,622.  N.  Y.— People  v.  Burr,  127  App. 
Div.  907,  111  N.  Y.  Supp.  1136;  People 
v.  Kuhne,  57  Misc.  30,  107  N.  Y.  Supp. 
1020.  Ohio. — In  re  Newman,  1  Ohio  Dec. 
22. 

86.  Shattuck  v.  State,  51  Miss.  50,  24 
Am.  Bep.  624. 

87.  XT.  S.— United  States  v.  William- 
son, 28  Fed.  Cas.  No.  16,725.  Ga. — State 
17.  Philpot,  1  Dudley  46.  HI. — People 
v.  Bradley,  60  HI.  390.  N.  Y.— Ire  re 
Stacy,  10  Johns.  328.  Okla. — Smythe 
v.  Smythe,  28  Okla.  266,  114  Pac.  257. 
Pa. — 'Com.  v.  Kirkbride,  1  Brewst.  541. 
7  Phila.  1. 

88.  Bex  v.  Winton,  5  Term  Bep.  89, 
101  Eng.  Beprint  51;  Watson's  Case, 
9  Ad.  &  El.  731,  112  Eng.  Beprint 
1389. 

89.  Em  parte  Field,  5  Blatchf.  63,  9 
Fed.  Cas.  No.  4,761. 

And  committed  to  jail  until  he  pro- 
duces the  prisoner  or  is  otherwise  dis- 
charged.    United    States   v.    Davis,    5 
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Craneh    C.    C.    622,    25   Fed.    Cas.   No. 
14,926. 

90.  In  re  Bobb,  19  Fed.  26;  In  r« 
Farrand,  1  Abb.  140,  8  Fed.  Cas.  No. 
4,678. 

91.  People  v.  Burr,  127  App.  Div. 
907,  111  N.  Y.  Supp.  1136;  People  v. 
Kuhne,  57  Misc.  30,  107  N.  Y.  Supp 
1020;  Bex  v.  Winton,  5  Term  Bep.  89, 
101  Eng.  Beprint  51. 

92.  Ala.— Wright  v.  State,  3  Ala. 
App.  140,  57  So.  1023.  N.  Y.— Eising 
v.  Dodge,  2  Duer  42.  ,  Eng. — In  re 
Clarke,  2  Q.  B.  619,  114  Eng.  Beprint 
243;  Bex  v.  Sogers,  K.  B.  3  Dow.  &  By. 
607. 

93.  People  v.  Burr,  127  App.  Div. 
907,  111   N.  Y.  Supp.  1136. 

94.  Buttrick  v.  Emery,  71  N.  H.  463, 
52  Atl.  849;  Yates  v.  Lansing,  5  Johns. 
(N.  Y.)   282. 

95.  Bising  v.  Dodge,  2  Duer  (N.  Y.) 
42. 

96.  Ind. — Schleuter  v.  Canatsy,  148 
Ind.  384,  47  N.  E.  825.  Neb.— Johnson 
17.  Terry,  85  Neb.  267,  122  N.  W.  984. 
N.  Y. — Mather  v.  Mather,  140  App.  Div. 
478,  125  N.  Y.  Supp.  483;  People  v. 
Buffett,  75  App.  Div.  365,  78  N.  Y.  Supp. 
175;  People  v.  New  York  Juvenile 
Asylum,  58  App.  Div.  133,  68  N.  Y 
Supp.  656,  32  Civ.  Proe.  28;  Ire  re 
Simon,  59  Hun  624,  13  N.  Y.  Supp.  399, 
37   N.  Y.   St.  48. 

The  Parties  Are  Entitled  to  a  Hear- 
ing.— N.  Y. — People  v.  Crane,  94  App. 
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ing  takes  place  before  a  judge  sitting  without  a  jury.97  As  in  civil 
actions,  the  hearing  is  confined  to  the  issues  raised  by  the  pleadings.98 
Issues  of  fact  of  a  grave  character  will  not,  generally,  be  determined 
in  habeas  corpus  proceedings.98 

Evidence.  — Evidence  is  admissible  to  establish  the  facts  in  con- 
troversy.1 

Adjournments2  and  continuancess  are  grantable  in  the  usual  manner, 
notwithstanding  the  summary  character  of  the  proceedings. 

B.  Custody  and  Disposition  of  Person  Pending  Hearing.  —  Upon 
the  return  of  the  writ  of  habeas  corpus,4  or,  it  has  been  held,  from 


Div.  397,  88  N.  Y.  Supp.  343;  People 
v.  Buffett,  75  App.  Div.  365,  78  N.  Y. 
Supp.  175.  Tex. — Ex  parte  Blanken- 
ship  (Tex.  Crim.),  57  S.  W.  646.  Wis. 
State  v.  Huegin,  110  Wis.  189,  85  N.  W. 
1046,  62  K  E.  A.  700. 

Whole  court  must  be  present  at  the 
hearing.     Gosline  v.  Place,  32  Pa.  520. 

Eight  To  Open  and  Close. — The  state 
has  the  right  to  open  and  conclude  the 
argument  in  habeas  corpus  proceedings. 
Wray  v.  State,  147  Ala.  162,  41  So. 
878. 

Venue. — Under  statute,  it  is  held  in 
Ex  parte  Overcash,  61  Tex.  Crim.  67, 
134  S.  W.  700,  that  the  hearing  in 
habeas  corpus  proceedings  must  take 
place  in  the  county  wherein  the  indict- 
ment is  found. 

Where  commitment  for  contempt  oc- 
curs, the  only  parties  entitled  to  be 
heard  in'  habeas  corpus  proceedings  are 
the  applicant  for  the  writ  and  the  of- 
ficer in  custody,  unless  it  be  the  state. 
Ex  parte  Boles,  88  Ark.  388,  114  S.  W. 
918. 

Parties  at  whose  instance  a  witness 
was  committed  for  contempt  may  be 
permitted  to  argue  against  a  discharge 
and  to  file  briefs.  Ex  parte  Brockman, 
233  Mo.  135,  134  S.  W.  977. 

Private  attorneys  may  appear  for 
either  party.  A  statute  forbidding  a 
private  attorney  to  appear  for  the 
state  except  by  special  appointment 
does  not  prevent  the  respondent  officer 
employing  such  attorney  at  his  own  ex- 
pense. State  v.  Huegin,  110  Wis.  189, 
85  N.  W.  1046,  62  L.  E.  A.  700. 

97.  Sumner  v.  Sumner,  117  Ga.  229, 
43  S.  E.  485;  State  v.  Beaver,  1  N.  J. 
L.  80;  State  v.  Parlee,  1  N.  J.  L.  41. 
See  also  Garner  v.  Gordon,  41  Ind.  92, 
and  supra,  I,  B.  But  see  In  re  Palmer, 
36  E.  I.  222,  58  Atl.  660,  jury  may, 
under  the  statute  be  impaneled  to  deter- 
mine question  of  petitioner's  sanity. 


98.  Thomas  v.  Winne,  122  Ped.  395, 
58  O.  C.  A.  613,  is  to  this  effect. 

99.  Terlinden  v.  Ames,  184  TJ.  S. 
270,  22  Sup.  Ct.  484,  46  L.  ed.  534. 

Except  in  rare  cases  where  the  facts 
before  the  court  cannot  be  materially 
changed,  qualified,  or  explained,  the 
determination  of  important  issues  ought 
not  to  be  made  in  a  habeas  corpus  pro- 
ceeding, as  it  is  not  calculated  to  thor- 
oughly develop  the  facts  as  in  the  case 
where  a  regular  trial  is  had,  witnesses 
examined  and  cross-examined,  alleged 
errors  reviewed  on  appeal,  and  counsel 
present  throughout,  protecting  the  in- 
terests of  both  parties.  People  v.  Mcj 
Laughlin,  194  N.  Y.  556,  86  N.  E.  1119, 
affirming  128  App.  Div.  599,  113  N.  Y. 
Supp.  188,  306. 

1.  Eureka  County  Bank  Cases  (Nev.), 
126  Pae.  655.  See  6  Encyclopedia  op 
Evidence  350. 

The  hearing  being  summary  in  char- 
acter, the  court  is  not  bound  strictly 
by  the  rules  of  evidence.  In  re  Hey- 
ward,  1  Sandf.  (N.  Y.)  701.  See  also 
Barranger  v.  Baum,  103  Ga.  465,  30 
S.  E.  524,  68  Am.  St.  Eep.  113;  In  re 
Hardigan,   57   Vt.   100. 

The  usual  right  to  cross-examine  and 
impeach  witnesses  is  recognized.  Ex 
parte  Nathan  (Fla.),  50  So.  38. 

Use  of  affidavits  as  evidence  on  hear- 
ing, see  6  Encyclopaedia  op  Evidence 
353,  and  Eobertson  v.  Heath,  132  Ga. 
310,  64  S.  E.  73. 

2.  State  v.  Eeuff,  29  W.  Va.  751, 
2  S.  E.  801.  See  Eeg.  v.  Lalonde,  9 
Can.  Cr.  Cas.  501. 

3.  State  v.  Jones,  113  N.  C.  669,  18 
S.  E.  249,  22  L.  E.  A.  678;  Com.  v. 
Perkins,  46  Leg.  Int.  (Pa.)   67. 

4.  U.  S. — In  re  Kaine,  14  How.  103, 
133,  14  L.  ed.  345.  Colo.— Ex  parte 
Moyer,  35  Colo.  154,  91  Pac.  738.  Wash. 
In  re  Grant,  26  Wash.  412,  67  Pae.  73. 
Eng.— Bex  v.  Bethel,  5  Mod.  19,  87  Eng. 
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the  moment  of  the  service  thereof,5  and  pending  the  final  determina- 
tion of  the  proceedings  thereon,  the  prisoner  is  in  the  custody  and 
control  of  the  court  which  issued  the  writ,  or  to  which  it  is  returned, 
and  the  authority  of  all  other  writs  and  proceedings  and  the  custody 
based  thereon  is  suspended.  The  court  may  remand  the  prisoner  to 
prison,6  or  admit  him  to  bail,7  or  release  him  on  the  making  of  a  cash 
deposit.8 

C.  In  Cases  op  Commitment  on  Preliminary  Examination.  —  If 
habeas  corpus  proceedings  are  instituted  to  release  a  person  committed 
after  a  preliminary  examination  as  to  his  guilt  of  a  particular  crime, 
the  court,  in  the  habeas  corpus  proceedings,  may  on  the  hearing  re- 
examine the  evidence  introduced  before  the  magistrate  for  the  purpose 
of  determining  whether  there  was  any  competent  evidence  to  support 
the  commitment.9    The  filing  of  an  information  will  not  prevent  such 


Beprint  494;  Harwood's  Case,  1  Vent. 
178,  86  Eng.  Keprint  121. 

See  also  Matter  of  Hamilton,  1  Ben. 
455,  11  Fed.  Cas.  No.  5,976. 

In  Barth  v.  Clise,  12  Wall.  (TJ.  S.) 
400,  20  L.  ed.  393,  the  court  says:  "By 
the  common  law,  upon  the  return  of  a 
writ  of  habeas  corpus  and  the  produc- 
tion of  the  body  of  the  party  suing  it 
out,  the  authority  under  which  the 
original  commitment  took  place  is 
superseded.  After  that  time,  and  until 
the  case  is  finally  disposed  of,  the 
safe-keeping  of  the  prisoner  is  entire- 
ly under  the  control  and  direction  of 
the  court  to  which  the  return  is  made. 
The  prisoner  is  detained,  not  under  the 
original  commitment,  but  under  the 
authority  of  the  writ  of  habeas  corpus. 
Pending  the  hearing  he  may  be  bailed 
de  die  en  diem,  or  be  remanded  to  the 
jail  whence  he  came,  or  be  committed 
to  any  other  suitable  place  of  con- 
finement under  the  control  of  the 
court.  He  may  be  brought  before  the 
court  from  time  to  time  by  its  order 
until  it  is  determined  whether  he  shall 
be  discharged  or  absolutely  remanded. 
King  v.  Bethel,  5  Mod.  19;  Bac.  Abr., 
tit.  Habeas  Corpus,  B.  13;  Anon.,  1 
Vent.,  330;  Sir  Robert  Peyton's  Case, 
1  Vent.,  346;  Hurd.  Hab.  Corp.,  324." 

The  officer's  responsibility  for  the 
custody  of  the  prisoner  ceases  as  soon 
as  he  produces  the  prisoner  before  court 
designated  in  the  writ,  unless  the  pris- 
oner is  recommitted  to  his  custody  pend- 
ing the  habeas  corpus  proceedings. 
Barth  v.  Clise,  12  Wall.  (U.  S.)  400, 
20  L.  ed.  393. 

Statutory  provision  in  Texas.  Art. 
182,   Rev.    Cr.   Code  Proe.;   Ex  parte 
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Kearby,  35  Tex.   Grim.   634,  34  S.  W. 
962. 

5.  Matson  v.  Swanson,  131  111.  255, 
23  N.  E.  595. 

6.  U.  S.— In  re  Kaine,  14  How.  103, 
133,  14  L.  ed.  345.  Colo.— Ex  parte 
Moyer,  35  Colo.  154,  91  Pac.  738.  Eng. 
Peyton's  Case,  1  Vent.  346,  86  Eng.  Re- 
print 223;  Anonymous,  1  Vent.  330,  86 
Eng.  Beprint  213. 

7.  TJ.  S. — In  re  Kaine,  14  How. 
103,  133,  14  L.  ed.  345.  Ala.— State  v. 
Simons,  145  Ala.  95,  40  So.  662.  Oal. 
Ex  parte  Murphy,  154  Cal.  168,  97  Pac. 
1,88.  Kan.— Ex  parte  Cole,  84  Kan.  97, 
113  Pac.  412.  N.  Y.— Lowman  v.  Bil- 
lington,  65  Misc.  Ill,  119  N.  Y.  Supp. 
825.  Tex. — Ex  parte  Erwin,  7  Tex. 
App.  288. 

Bail  is  Improper  if  the  prisoner  is 
Berving  a  sentence  lawfully  imposed. 
In  re  Murphy,  148  Wis.  292,  134  N.  W. 
823. 

Where  the  writ  issues  out  of  a  court 
whose  jurisdiction  is  constitutional  and 
not  statutory,  the  provisions  of  the 
statutes  governing  habeas  corpus  have 
no  application.  Ex  parte  Moyer,  35 
Colo.  154,  91  Pac.  738. 

8.  Ex  parte  Cole,  S4  Kan.  97,  113 
Pac.  412. 

9.  U.  S.— Pereles  v.  Weil,  157  Fed. 
419;  Ex  parte  Jones,  96  Fed.  200.  Ala. 
Ex  parte  Mahone,  30  Ala.  49,  38  Am. 
Dec.  111.  But  see  Ex  parte  King,  102 
Ala.  182,  15  So.  524.  Cal.— Ex  parte 
Sternes,  82  Cal.  245,  23  Pac.  38.  See 
Ex  parte  Becker,  86  Cal.  402,  25  Pac. 
9;  Ex  parte  Leonardino,  9  Cal.  App. 
690,    100   Pac.    708.     D.   C— Palmer  v. 

Colladay,  18  App.  Cas.  426.     6a See 

Young  p.  Fain,  121  Ga.  737,  49  S.  E. 
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an  inquiry.10  The  court  may  also  examine  the  proceedings  before  the 
magistrate  to  determine  whether  they  were  so  defective  as  to  divest 
him  of  jurisdiction.11 

D.  In  Case  op  Extradition  Proceedings.  —  "When  habeas  corpus 
proceedings  have  been  instituted  for  the  release  of  one  detained  for 
the  purpose  of  extradition,  it  is  proper  to  show  at  the  hearing  that 
the  party  in  question  is  not  a  fugitive  from  justice  and  is  therefore 


731.  Kail. — In  re  Chamberlin,  62  Kan. 
866,  61  Pae.  805;  In  re  Gilmore,  61 
Kan.  857,  58  Pae.  961.  Mich. — In  re 
Hamilton,  51  Mich.  174,  16  N.  W.  327. 
Nev. — Eureka  County  Bank  Cases,  126 
Pae.  655.  N.  Y. — People  v.  Corrigan, 
195  N.  Y.  1,  87  N.  E.  792;  People  v. 
Crane,  94  App.  Div.  397,  88  N.  Y.  Supp. 
343;  People  ex  rel.  Burke  v.  McLaugh- 
lin, 77  Mise.  13,  136  N.  Y.  Supp.  122; 
People  v.  Harrison,  63  Mise.  18,  117 
N.  Y.  Supp.  477;  People  ex  rel.  Wilson 
v.  Warden,  135  N.  Y.  Supp.  841;  People 
ex  rel.  Willett  v.  Quinn,  135  N.  Y. 
Supp.  477.  N.  D. — State  v.  Beaverstad, 
12  N.  D.  527,  97  N.  W.  548.  Okla. 
Ex  parte  Beirlle,  6  Okla.  Crim.  145,  117 
Pae.  725;  Ex  parte  Turner,  3  Okla.  Crim. 
168,  104  Pae.  1071.  Vt.— In  re  Carpen- 
ter, 71  Vt.  91,  41  Atl.  1042.  Wis.— State 
v.  Huegin,  110  Wis.  189,  85  N.  W. 
1046,  62  L.  E.  A.  700.  Wyo.— Ex  parte 
Brenner,  3  Wyo.  412,  26  Pae.  993. 

Contra,  Winnovieh  v.  Emery,  33  Utah 
345,  93  Pae.  988.  And  see  Ark.— Ex 
parte  Perdue,  58  Ark.  285,  24  S.  W.  423. 
La. — State  v.  Morales,  38.  La.  Ann.  919. 
Ore. — Merriman  v.  Morgan,  7  Ore.  68. 

It  is  only  when  the  testimony  of 
the  material  witnesses  on  the  prelim- 
inary examination  is  clearly  shown  to 
be  false  that  a  prisoner  should  be  dis- 
charged on  habeas  corpus.  Whether  the 
evidence  is  sufficient  to  convict  beyond 
a  reasonable  doubt  is  the  province  of 
the  jury  to  say,  and  ought  not  to  be 
determined  in  advance  on  habeas  corpus. 
Ex  parte  Vandiveer,  4  Cal.  App.  650,  88 
Pae.  993;  Ex  parte  Driggs,  10  Cal.  App. 
445,  102  Pae.   542,  to  the  same  effect. 

That  hearsay  was  admitted  along 
with  competent  evidence  is  not  suffi- 
cient ground  for  habeas  corpus.  Ex 
parte  Kawaguehi,  12  Cal.  App.  498,  107 
Pae.  727. 

"While  it  is  true  that  such  writ 
never  takes  the  place  of  a  writ  of 
error,  and  is  confined  to  jurisdictional 
defects,  when  it  is  resorted  to  merely 
for  the  purpose  of  liberating  a  person 
detained  in  custody  to  await  his  trial 


on  a  charge  of  being  guilty  of  a  crim- 
inal offense,  the  questions  of  whether 
there  was  any  evidence  for  the  magis- 
trate to  act  upon  and  whether  the  com- 
plaint charges  any  offense  known  to  the 
law  are  jurisdictional  matters.  The  re- 
viewing court,  in  the  exercise  of  its 
function,  must  necessarily  pass  upon 
and  reverse  or  affirm  the  decision  of 
the  committing  magistrate,  if  such  mat- 
ters are  properly  presented  for  its 
consideration,  according  to  ifts  deter- 
mination thereof,  and  in  doing  so  it 
does  not  go  beyond  jurisdictional  de- 
fects. It  can  examine  the  evidence  only 
sufficiently  to  discover  whether  there 
■was  any  substantial  ground  for  the 
exercise  of  judgment  by  the  commit- 
ting magistrate.  It  cannot  go  beyond 
that  and  weigh  the  evidence.  It  can 
say  whether  the  complaint  will  ad- 
mit of  a  construction  charging  a  crim- 
inal offense,  or  whether  the  evidence 
rendered  the  charge  against  the  pris- 
oner within  reasonable  probabilities. 
That  is  all."  State  ex  rel.  Durner  v. 
Huegin,  110  Wis.  189,  85  N.  W.  1046, 
62  L.  R.  A.  700,  736. 

Errors  not  affecting  the  jurisdiction 
of  the  magistrate  cannot  be  reviewed 
on  habeas  corpus  proceedings.  State  V. 
Riley,  109  Minn.  434,  529,  124  N.  W. 
11,  13. 

Necessity  of  Setting  Out  Evidence  in 
Petition. — See  supra,  VI,  E. 

10.  Ex  parte  Sternes,  82  Cal.  245,  23 
Pae.  38,  holding  that  the  filing  of  an 
information  by  the  district  attorney 
after  commitment  is  a  merely  minis- 
terial act  commanded  by  the  statute, 
differing  from  an  indictment  which  is 
the  act  of  a  judicial  body  founded 
upon  evidence.  But  see  Farmer  v. 
Lewis,  92  Ind.  444,  47  Am.  Eep.  153. 

11.  Miss. — Ex  parte  Harris,  85  Miss. 
4,  37  So.  505.  Mo. — Ex  parte  Dewar, 
30  S.  W.  161.  Nev. — Ex  parte  Dela, 
25  Nev.  346,  60  Pae.  217,  83  Am.  St. 
Bep.  603.  N.  D. — State  v.  Beaverstad, 
12  N.  D.  527,  97  N.  W.  548.  Oklsu 
Fields  v.  State,  5  Okla.  520,  115  Pae. 
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not  extraditable,12  the  finding  of  the  governor  that  the  person  is  a 
fugitive  being  but  prima  facie  evidence  of  the  fact.18  However,  this 
question  is  in  issue  only  in  the  state  upon  which  the  demand  has  been 
made,  and  is  irrelevant  in  habeas  corpus  proceedings  in  the  demanding 
state.14  It  may  be  shown  that  there  has  been  a  mistake  of  identity 
and  that  the  person  in  custody  is  not  the  one  sought,15  that  the  warrant 
of  extradition  has  been  revoked,18  or  that  none  has  been  issued,17  or 
that  the  time  limit  of  detention  for  extradition  has  expired.18  It  may 
be  shown  that  the  formalities  connected  with  the  extradition  have  not 
been  complied  with,  though  a  substantial  compliance  is  sufficient.1" 
Although  the  court  may  inquire  into  the  sufficiency  of  the  indictment, 


608;  Ex  parte  Johnson,  1  Okla.  (Mm. 
414,  9&  Pac.  461.  Utah.— See  Winno- 
vich  v.  Emery,  33  Utah  345,  93  Pae. 
988. 

Sufficiency  of  affidavit  on  preliminary 
hearing  cannot  be  inquired  into.  Cruth- 
ers  v.  Bray,  159  Ind.  685,  65  N.  E. 
517. 

Voluntary  waiver  of  preliminary  ex- 
amination is  a  waiver  of  the  right  to 
have  the  alleged  facts  examined  in 
habeas  corpus  proceedings.  In  re  Mali- 
son, 36  Kan.  725,  14  Pae.  144. 

12.  Ala. — Singleton  v.  State.  144  Ala. 
104,  42  So.  23;  Ex  parte  Law,  2  Ala. 
App.  257,  56  So.  79.  Pa. — Com.  v. 
Superintendent  of  Prison,  220  Pa.  401, 
69  Atl.  916,  21  L.  E.  A.  (N.  S.)  939. 
Wash.— Poor  v.  Cudihee,  37  Wash.  609, 
79  Pac.  1105. 

See  8  Standard  Proc.  859. 

13.  Munsey  v.  Clough,  196  TT.  S.  364, 
25  Sup.  Ct.  282,  49  L.  ed.  515,  affirming 
State  v.  Clough,  71  N.  H.  594,  53  Atl. 
1086,  67  L.  R.  A.  946,  72  N.  H.  178,  55 
Atl.  554;  Bruce  v.  Eayner,  124  Fed.  481, 
62  C.  C.  A.  501 ;  In  re  Bloch,  87  Fed.  981 ; 
Oom.  ex  rel.  Flower  v.  Superintendent 
of  Prison,  220  Pa.  401,  69  Atl.  916,  21 
L.  B.  A.  (N.  S.)  939.  See  also  8 
Standard  Proc.  859.  But  see  Apple- 
yard  v.  Massachusetts,  203  U.  S.  222, 
27  Sup.  Ct.  122,  51  L.  ed.  161;  Den- 
nison  v.  Christian,  72  Neb.  703,  101 
N.  W.  1045,  117  Am.  St.  Bep.  817, 
affirmed  by  memo,  decision  in  196  U.  S. 
637,  25  Sup.  Ct.  795,  49  L.  ed.  630. 

Place  of  Crime. — The  court  may  go 
behind  the  governor's  warrant  and  in- 
quire as  to  the  place  where  the  crime 
was  committed.  Semble,  Ex  parte  Cheat- 
ham, 50  Tex.  Crim.  51,  95  S.  W.  1077. 

14.  Ex  parte  Pettibone,  12  Idaho 
264,  85  Pac.  902;  Ex  parte  Moyer,  12 
Idaho  250,  85  Pac.  897,  118  Am.  St. 
Eep.    214,    12   L.   E.   A.    (N.   S.)    227; 
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Ex  parte  Davis,  51  Tex.  Crim.  608,  103 
S.  W.  891,  12  L.  E.  A.  (N.  S.)  225. 

15.  Com.  v.  Hare,  36  Pa.  Super.  125. 

16.  State  v.  Toole,  69  Minn.  104,  72 
N.  W.  53,  65  Am.  St.  Eep.  553,  38 
L.  E.  A.  224. 

17.  In  re  Tod,  12  S.  D.  386,  81  N.  W. 
637,  76  Am.  St.  Eep.  616,  47  L.  B.  A. 
566. 

18.  Ex  parte  Reed,  158  Fed.  891. 

19.  V.  S.— Marbles  v.  Creecy,  215  TJ. 
S.  63,  30  Sup.  Ct.  32,  54  L.  ed.  92; 
Dennison  v.  Christian,  196  TJ.  S.  637, 
25  Sup.  Ct.  795,  49  L.  ed.  630,  affirming 
72  Neb.  703,  101  N.  W.  1045,  117  Am. 
St.  Eep.  817.  Ala. — Ex  parte  Law,  2 
Ala.  App.  257,  56  So.  79.  Cal.— Ex 
parte  Letcher,  145  Cal.  563,  79  Pac. 
65;  Ex  parte  Bailey,  64  Cal.  xvii,  3  Pac. 
107.  Tex. — Ex  parte  Coleman,  53  Tex. 
Crim.  93,  113  S.  W.  17. 

"When  the  sufficiency  of  the  execu- 
tive warrant  is  contested  on  a  writ  of 
habeas  corpus,  it  should  disclose  on  its 
face:  (1)  That  a  demand  by  the  ex- 
ecutive has  been  made  for  the  party 
in  custody  as  a  fugitive  from  justice, 
and  that  the  demand  is  accompanied  by 
a  copy  of  an  indictment  or  affidavit, 
charging  him  with  having  committed  a 
crime  within  the  demanding  state;  (2) 
that  the  copy  of  such  indictment  or 
affidavit  was  certified  as  authentic  by 
the  governor  of  the  state  making  the 
demand;  (3)  and  that  the  person  de- 
manded is  a  fugitive  from  justice. 
Boberts  v.  Eeilly  (116  IT.  S.  80,  6  Sup. 
Ct.  291,  29  L.  ed.  544) ;  Ex  parte  Eeg- 
gel,  114  IT.  S.  642,  29  L.  ed.  250,  5 
Sup.  Ct..  Eep.  1148.  On  the  application 
for  a  release,  it  is  not  a  question 
whether  the  offense  is  sufficiently  set 
forth  in  the  warrant,  but  whether  the 
statement  in  the  Warrant  shows  that 
the  accused  has  been  charged  with  a 
crime  against  the  law  of  the  state  from 
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mere  technical  defects  will  not  be  considered,20  but  only  such  errors  as 
are  fatal  to  the  jurisdiction.21  It  cannot  be  shown  that  the  extradition 
proceedings  were  instituted  through  improper  motives,22  that  the  per- 
son in  question  is  not  guilty,23  or  that  he  has  a  complete  defense  to  the 
charge,24  or  that  the  offense  charged  is  purely  political.25 

International  Extradition.  —  "When  the  extradition  of  a  prisoner  to  a 


■which  he  has  fled;  and  for  that  pur- 
pose a  general  description  in  the  war- 
rant is  sufficient.  Brown's  Case,  112 
Mass.  409,  17  Am.  Kep.  114.  The  war- 
rant is  presumptive  but  not  conclusive 
evidence  that  the  person  is  a  fugitive 
from  justice.  .  .  .  And,  in  a  general 
way,  the  extradition  warrant  is  prima 
facie  evidence  of  the  existence  of  every 
fact  which  the  executive  was  obliged 
to  determine  before  issuing  it.  Kings- 
bury's Case,  106  Mass.  223;  Illinois 
ex  rel.  MeNichols  v.  Pease,  207  U.  S. 
100,  52  L.  ed.  121,  28  Sup.  Ct.  Bep. 
58."  Com.  ex  rel.  Flower  v.  Superin- 
tendent of  Prison,  220  Pa.  401,  69  Atl. 
916,  21  L.  B.  A.  (N.  S.)  939.  See  also 
8  Standard  Pkoc.  855. 

20.  TJ.  S.^Munsey  v.  Clough,  196 
U.  S.  364,  25  Sup.  Ct.  282,  49  L.  ed. 
515,  affirming  71  N.  H.  594,  53  Atl. 
1086,  67  L.  B.  A.  946.  N.  Y.— People 
v.  Police  Comr.  of  City  of  New  York, 
100  App.  Div.  483,  91  N.  Y.  Supp.  760. 
Wash. — Armstrong  v.  Van  De  Vanter, 
21  "Wash.  682,  59  Pac.  510. 

See  also  infra,  XIII,  F,  2. 

21.  Munsey  i>.  Clough,  196  U.  .  S. 
364,  25  'Sup.  Ct.  282,  49  L.  ed.  515, 
affirming  71  N.  H.  594,  53  Atl.  1086, 
67  L.  B.  A.  946;  Sternaman  v.  Peck, 
80  Fed.  883,  26  C.  C.  A.  214,  affirming 
77  Fed.  595;  In  re  Moore,  75  Fed.  821; 
Taylor  v.  Wise  (Iowa),  126  N.  W.  1126. 
See  also  Bryant  v.  United  States,  167 
U.  S.  104,  17  Sup.  Ct.  744,  42  L..  ed. 
94. 

22.  TJ.  S— In  re  Bloch,  87  Fed.  981. 
D.  C. — Depoilly  v.  Palmer,  28  App.  Cas. 
324.  Idaho. — In  re  Moyer,  12  Idaho 
250,  85  Pac.  897,  118  Am.  St.  Bep. 
214,  12  L.  B.  A.  (N.  S.)  227.  Pa.— Com. 
V.  Superintendent  of  Prison,  220  Pa. 
401,  69  Atl.  916,  21  L.  B.  A.  (N.  S.) 
939. 

23.  IT.  S. — Pierce  v.  Creecy,  210  TJ. 
S.  387,  28  Sup.  Ct.  714,  52  L.  ed.  1113, 
155  Fed.  663;  Hyatt  v.  People,  188  TJ.  S. 
691,  23  Sup.  Ct.  456,  47  L.  ed.  657, 
affirming  172  N.  Y.  176,  64  N.  E.  825, 
60  L.  B.  A.  774,  reversing  72  App.  Div. 
629,    76   N.    Y.    Supp.    1026;    Bruce,*. 


Bayner,  124  Fed.  481,  62  C.  C.  A.  501; 
Ex  parte  Zentner,  188  Fed.  344.  Ala. 
Singleton  v.  State,  144  Ala.  104,  42  So. 
23;  In  re  Mohr,  73  Ala.  503, 49  Am.  Bep. 
63.  Del, — State  v.  Schlenn,  4  Harr. 
577.  D.  C. — Depoilly  v.  Palmer,  28  App. 
Cas.  324.  Fla.— Kurtz  v.  State,  22  Fla. 
36,  1  Am.  St.  Bep.  173.  Ga — Blackwell 
v.  Jennings,  128  Ga.  264,  57  S.  E.  484; 
Barranger  v.  Baum,  103  Ga.  465,  30 
S.  E.  524,  68  Am.  St.  Bep.  113.  Ind. 
Hartman  v.  Aveline,  63  Ind.  344,  30 
Am.  Bep.  217.  la. — Harris  v.  Magee, 
150  Iowa  144,  129  N.  W.  742;  Taylor  v. 
Wise,  126  N.  W.  1126.  Ky. — Ex  parte 
Knowles,  16  Ky.  L.  Bep.  263.  Mich. 
In  re  Palmer,  138  Mich.  36,  100  N.  W. 
996.  Miss. — Ex  parte  Edwards,  91  Miss, 
621,  44  So.  827;  Ex  parte  Devine,  74 
Miss.  715,  22  So.  3.  Neb. — In  re  Van 
Sciever,  42  Neb.  772,  60  N.  W.  1037,  47 
Am.  St.  Bep.  730.  N.  Y. — People  ex  rel. 
Jourdan  v.  Donohue,  84  N.  Y.  438.  N.  O. 
In  re  Sultan,  115  N.  C.  57,  20  S.  E. 
375,  44  Am.  St.  Bep.  433,  28  L.  E.  A. 
294.  Ohio. — Wilcox  v.  Notze,  34  Ohio 
St.  520;  Work  v.  Carrington,  34  Ohio 
St.  63,  32  Am.  Bep.  345.  Pa.— Com. 
ex  rel.  Flower  i>.  Superintendent  of 
Prison,  220  Pa.  401,  69  Atl.  916,  21 
L.  B.  A.  (N.  S.)  939.  S.  D.— State 
ex  rel.  Haff  v.  Schlachter,  21  S.  D.  276, 
111  N.  W.  566.  Tex. — Ex  parte  Den- 
ning, 50  Tex.  Crim.  629,  100  S.  W.  401. 
Vt.— In  re  Greenough,  31  Vt.  279. 

But  see  Ex  parte  Slauson,  73  Fed. 
666;  United  States  v.  Fowkes,  49  Fed. 
50,  affirmed  in  53  Fed.  13,  3  C.  C.  A. 
394;  In  re  Buell,  3  Dill.  116,  4  Fed. 
Cas.  No.  2,102;  In  re  Castioni  (1891),  1 
Q.   B.   149. 

24.  In  re  Bloch,  8,7  Fed.  981;  Ex 
parte  Bruyneel  (Iowa),  133  N.  W. 
1057. 

Statute  of  Limitations.  —  That  the 
prosecution  is  barred  by  the  statute 
of  limitations  may,  it  seems,  be  shown 
in  habeas  corpus  proceedings,  according 
to  Kemper  v.  Metzger,  169  Ind.  112,  81 
N.  E.  663. 

25.  Ornelas  v.  Buiz,  161  U.  S.  502, 
16  Sup.  Ct.  689,  40  L.  ed.  787. 
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foreign  country  has  been  ordered  by  a  commissioner,  it  may  be  de- 
termined on  habeas  corpus  proceedings  whether  or  not  there  was  before 
the  commissioner  legal,  competent  evidence  on  which    to    base    the 
order.26    But  the  determination  of  the  commissioner  on  the  facts  cannot 
be  reviewed.27 

B.  Questions  of  Jurisdiction.  —  "When  the  habeas  corpus  pro- 
ceedings are  based  upon  want  of  jurisdiction  upon  the  part  of  those 
responsible  for  the  imprisonment,  it  must  appear  that  the  court  or 
officer  in  ordering  the  imprisonment  acted  without  jurisdiction,28  or 
in  excess  of  jurisdiction,29  and  hence  that  the  imprisonment  is 
illegal,30  not  merely  that  there  has  been  an  irregularity  of  a  minor 


26.  Ex  parte  Bryant,  167  U.  S.  104, 
17  Sup.  Ct.  744,  42  L.  ed.  94;  In  re 
Count  De  Lautree,  '102  Fed.  878,  43  C. 
C.  A.  42;  Ex  parte  Charlton,  185  Fed. 
880;  In  re  Bryant,  80  Fed.  282. 

Where  it  was  alleged  that  the  crime 
was  committed  at  J,  within  the  British 
Empire,  the  court  is  not  compelled  to 
accept  the  allegation  that  J  is  within 
the  empire.  But  if  the  legislative  or 
executive  branch  of  the  federal  gov- 
ernment has  taken  action  regarding  the 
status  of  the  place,  the  federal  court 
is  ordinarily  bound  to  such  action. 
In  re  Taylor,  118  Fed.  196. 

27.  8  Standard  Pkoc.  844. 

28.  U.  S— Harlan  v.  McGourin,  218 
U.  S.  442,  31  Sup.  Ct.  44,  54  L.  ed. 
1101,  affirming  180  Fed.  119;  In  re  Lea, 
126  Fed.  234;  McClaughry  v.  Deming, 
186  TJ.  S.  49,  22  Sup.  Ct.  786,  46  L. 
ed.  1049,  113  Fed.  639,  51  C.  C.  A.  349. 
Ala,— Sneed  v.  State,  157  Ala.  8,  47 
So.  1028.  Fla. — Logan  v.  Childs,  51 
Fla.  238,  41  So.  197.  Ga.— Gordon  v. 
Johnson,  126  Ga.  584,  55  S.  B.  489. 
HI  — People  v.  Zimmer,  252  111.  9,  96 
N.  E.  529.  Ind.— Webber  v.  Harding, 
155  Ind.  408,  58  N.  E.  533.  Kan. 
In  re  Goldsmith,  24  Kan.  757.  Me. 
Tuttle  v.  Lang,  100  Me.  123,  60  Atl. 
892.  Mich. — In  re  Hamilton,  51  Mich. 
174,  16  N.  W.  327.  Minn.— State  v.  Mc- 
Donald, 112  Minn.  428,  128  N.  W.  454. 
Miss. — Ex  parte  Grubbs,  79  Miss.  358, 
30  So.  708.  Mont.— In  re  Downey,  31 
Mont.  441,  78  Pac.  772.  Neb.— In  re 
Walker,  61  Neb.  803,  86  N.  W.  510 
Nev— Ex  parte  Davis,  33  Nev.  309,  110 
Pac.  1131,  1135.  N.  J.— Clifford  v.  Hel- 
ler, 63  N.  J.  L.  105,  42  Atl.  155,  57 
L.  B.  A.  312;  Gehrmann  v.  Osborne,  79 
N.  J.  Eq.  430,  82  Atl.  424.  N.  Y  — Peo- 
ple v.  Frost,  198  N.  Y.  110,  91  N.  E. 
376,  135  App.  Div.  473,  116  N.  Y.  Supp. 
046,  120  N.  Y.  Supp.  491.    N.  O.— Led- 
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ford  v.  Emerson,  143  N.  C.  527,  55 
S.  E.  969.  N.  D.— State  v.  Floyd,  132 
N.  W.  662.  Ohio. — McGoway  v.  Mur- 
phy, 80  Ohio  St.  413,  88  N.  E.  881. 
Okla. — Ex  parte  McClure,  6  Okla.  dim. 
241,  118  Pac.  591;  In  re  Comstoek,  10 
Okla.  299,  61  Pac.  921.  Ore. — Harring- 
ton v.  Jones,  99  Pac.  935.  E.  I. — State 
v.  Battey,  32  E.  I.  475,  80  Atl.  10. 
S.   0.— State   v.    Dunn,    74  S.   E.    1014. 

Tex. Ex  parte  Eoquemore,   60   Tex. 

Crim.  282,  131  S.  W.  1101.  Utah.— Ex 
parte  Hayes,  15  Utah  77,  47  Pac.  612. 
Wash.— In  re  Nolan,  21  Wash.  395,  58 
Pac.  222.  W.  Va. — Ex  parte  Mooney, 
26  W.  Va.  32,  53  Am.  Eep.  59.  Wis. 
State  ex  rel.  Gaster  v.  Whitcher,  117 
Wis.  668,  94  N.  W.  787,  98  Am.  St. 
Eep.  968.  Wyo. — Hovey  v.  Sheffner,  16 
Wyo.  254,  93  Pac.  305. 

The  idea  that  every  error  in  decid- 
ing upon  the  merits  in  a  habeas  corpus 
proceeding  is  jurisdictional  error  has  no 
place  in  our  judicial  system.  State 
ex  rel.  Gaster  v.  Whitcher,  117  Wis.  668, 
94  N.  W.  787,  98  Am.  St.  Eep.  968. 

29.  V.  S.— In  re  Terrill,  144  Fed.  616, 
75  C.  C.  A.  418;  Ex  parte  Moran,  144 
Fed.  594,  75  C.  C.  A.  396;  In  re  Eeese, 
98  Fed.  984.  Kan. — In  re  Spaulding, 
75  Kan.  163,  88  Pae.  547.  Okla.— In  re 
McNaught,  1  Okla.  Crim.  528,  99  Pac. 
241.  Eng.— In  re  Baines,  1  Cr.  &  Ph. 
31,  41  Eug.  Eeprint  400. 

In  so  far  as  habeas  corpus  proceed- 
ings are  proper  where  there  has  been 
a  mere  excess  of  jurisdiction  and  not 
an  entire  want  of  jurisdiction,  they 
are  of  statutory  origin.  Servonitz  v. 
State,  133  Wis.  231,  113  N.  W.  277. 

Jurisdiction  to  render  the  particular 
judgment  in  question  must  appear. 
State  v.  Beaverstad,  12  N.  D.  527,  97 
N.  W.  548;  Ex  parte  Duncan,  42  Tex. 
Crim.  661,  62  S.  W.  758. 

SO.    V.  S.— -Lavin  v.    LeFevre,    125 
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character,  insufficient  to  divest  the  court  of  jurisdiction,31  and  making 
the  judgment  voidable  rather  than  void.32  When  a  want  of  jurisdiction 
exists,  the  fact  that  relief  might  be  obtainable  by  an  appeal  in  the 
principal  action  will  not  prevent  the  granting  of  relief  on  habeas 
corpus.33  According  to  many  authorities,  the  validity  of  the  ordinance34 
or  constitutionality  of  the  statute35  under  which  the  prisoner  is  de- 
tained may  be  tested  in  habeas  corpus  proceedings.  But  this  right 
is  denied  by  statute36  or  irrespective  of  statute  in  some  jurisdictions.37 
Question  Previously  Determined.  —  In  so  far  as  the  question  of  juris- 
diction is  one  of  fact  which  has  been  passed  upon,  the  finding  in  favor 


Fed.  693,  60  C.  C.  A.  425.  Fla.— State 
v.  Lewis,  55  Fla.  570,  46  So.  630.  S.  C. 
Ex  parte  Messervy,  80  S.  C.  285,  61 
S.  E.  445. 

31.  U.  S. — In  re  Moran,  203  TJ.  S. 
96,  27  Sup.  Ot.  25,  51  L.  ed.  105;  In  re 
Nevitt,  117  Fed.  448,  54  O.  C.  A.  622. 
Ala.^Chappell  v.  State,  156  Ala.  188, 
47  So.  329.  Ariz. — Ex  parte  Smith,  4 
Ariz.  95,  78  Pao.  1035.  Ark. — Ex  parte 
Foote,  70  Ark.  12,  65  S.  W.  706.  Cal. 
Ex  parte  Long,  114  Cal.  159,  45  Pac. 
1057.  Colo. — In  re  Mahany,  29  Colo. 
442,  68  Pac.  235.  D.  C. — Harris  v. 
Nixon,  27  App.  Cas.  94.  Ga. — Boatright 
v.  State,  10  Ga.  App.  29,  72  S.  E.  599; 
Davis  v.  Smith,  7  Ga.  App.  192,  66 
S.  E.  401.  HI. — People  v.  Whitman, 
243  111.  471,  90  N.  E.  924.  Ind. 
Pritchett  v.  Cox,  154  Ind.  108,  56  N.  E. 
20.  Kan. — In  re  Rolfs,  30  Kan.  758,  1 
Pac.  523.  La. — State  v.  Rose,  125  La. 
1080,  1086,  52  So.  165.  Mass. — Ex  parte 
Morton,  196  Mass.  21,  81  N.  E.  869. 
Minn.— State  v.  Matter,  78  Minn.  377, 
81  N.  W.  9;  State  v.  Norby,  69  Minn. 
451,  72  N.  W.  703.  Neb. — Keller  v. 
Davis,  69  Neb.  494,  95  N.  W.  1028. 
TSev.—Ex  parte  Gafford,  25  Nev.  101, 
57  Pae.  484,  33  Am.  St.  Rep.  568.  N.  Y. 
People  v.  Warden  of  City  Prison,  44 
Misc.  149,  89  N.  Y.  Supp.  830.  Pa. 
Jack  v.  Twyford,  10  Pa.  Super.  475. 
Wash. — Ex  parte  Newcomb,  56  Wash. 
395,  105  Pac.  1042.  Wyo.— Hollibaugh 
V.  Hehn,  13  Wyo.  269,  79  Pac.  1044. 

32.  Martin  v.  District  Court,  37  Colo. 
110,  86  Pac.  82,  119  Am.  St.  Rep.  262; 
Ex  parte  Martines  (Tex.  Crim.),  145 
S.  W.   959. 

33.  Mass. — Fisher  v.  McGirr,  1  Gray 
1,  61  Am.  Dec.  381.  Mont. — Ex  parte 
Farrell,  36  Mont.  254,  92  Pae.  785; 
State  v.  District  Court,  35  Mont.  321, 
89  Pae.  63.  Okla.— In  re  Gribben,  5 
Okla.  379,  47  Pac.  1074.  Term.— O  'Haver 
v.  Montgomery,  120  Tenn.  448,  111 
S.  W.  449. 


34.  U.  S.— Ex  parte  Green,  114  Fed. 
959.  Cal.— Ex  parte  McCoy,  10  Cal. 
App.  116,  101  Pac.  419.  Fla.— Cason  v. 
Quinby,  60  Fla.  35,  53  So.  741;  Har- 
dee v.  Brown,  56  Fla.  377,  47  So.  834. 
Mo. — Ex  parte  Leach,  149  Mo.  App. 
317,  130  S.  W.  394.  Neb.— Ire  re  Mc- 
Monies,  75  Neb.  702,  106  N.  W.  456. 
Okla.— Ex  parte  Unger,  22  Okla.  755, 
98  Pac.  999. 

35.  TJ.  S. — Ex  parte  Januszewski,  196 
Fed.  123.  Cal. — Ex  parte  Zany  (Cal. 
App.),  129  Pac.  295,  under  Pen.  Code, 
§1487.  D.  C. — Stoutenburgh  v.  Frazier, 
16  App.  Cas.  229,  in  the  case  of  an 
inferior  court.  Fla. — Lewis  v.  Nelson, 
62  Fla.  71,  56  So.  436;  Harper  v.  Gal- 
loway, 58  Fla.  255,  51  So.  226.  Ga. 
Griffin  v.  Eaves,  114  Ga.  65,  39  S.  E. 
013;  Moore  v.  Wheeler,  109  Ga.  62,  35 
S.  E.  11C.  HI.— People  <o.  Mallary,  195 
M,  582,  63  N.  E.  508,  82  Am.  St.  Rep. 
212.  Mo. — Ex  parte  Harrison,  212  Mo. 
88,  110  S.  W.  709;  Ex  parte  Lucas,  160 
Mo.  218,  61  S.  W.  218.  Nev.— Eureka 
County  Bank  Cases,  126  Pae.  655. 
S.  C— Ex  parte  Hollman,  79  S.  C.  9,  60 
S.  E.  19.  Wis. — Servonitz  v.  State,  133 
Wis.  231,  113  N.  W.  277. 

The  court  may  properly  refuse  to  in- 
quire into  the  constitutionality  of  a 
statute  of  another  state,  in  a  habeas 
corpus  proceeding  to  test  the  right  to 
extradite  the  petitioner.  Roberts  v, 
Reilly,  116  TJ.  S.  80,  6  Sup.  Ct.  291, 
29  L.   ed.   544. 

36.  Ind.— Koepke  v.  Hill,  157  Ind. 
172,  60  N.  E.  1039,  87  Am.  St.  Rep. 
161.  Kan. — Ex  parte  Sills,  84  Kan. 
660,  114  Pac.  856;  In  re  Gray,  64  Kan. 
850,  68  Pac.  658.  Wash. — In  re  Putnam, 
58  Wash.  687,  109  Pac.  111.  Tex. 
Ex  parte  Thulemeyer,  56  Tex.  Crim. 
337,  119  S.  W.  1146,  in  the  case  of 
local  option  elections. 

37.  TJ.  S. — Glasgow  v.  Moyer,  225  IT. 
S.  420,  32  Sup.  Ct.  753,  55  L.  ed.  1147. 
Colo. — People  v.  District  Court,  33  Colo. 
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of  the  jurisdiction,  as  in  the  ease  of  a  finding  of  any  other  fact,  can  be 
reviewed  only  in  the  manner  regularly  provided  therefor  and  cannot 
be  put  in  issue  in  habeas  corpus  proceedings.38 

Void  acts  of  officers  causing  imprisonment  may  be  annulled  in 
habeas  corpus  proceedings.39 

But  if  the  officer  has  de  facto  power  and  acts  under  color  of  authority, 
his  acts  cannot  be  reversed  in  habeas  corpus  proceedings.40 

F.  In  Case  op  Defective  or  Irregular  Proceedings.; — 1.  Gen- 
erally.—  Mere  defects  or  irregularities  in  the  proceedings  are  insuffi- 
cient to  obtain  a  prisoner's  release  on  habeas  corpus  proceedings,41 
unless  the  defect  is  of  such  a  serious  character  as  to  deprive  the  court 


328,  333,  80  Pac.  888,  108  Am.  St.  Rep. 
98.  111.— People  v.  Strassheim,  242  111. 
359,  90  N.  E.  118;  People  v.  Jonas,  173 
HI.  316,  50  1ST.  E.  1051.  Mo.— In  re 
Harris,    47    Mo.    164. 

38.  U.  S. — Harlan  v.  McGourin,  218 
U.  S.  442,  31  Sup.  'Ct.  44,  54  L.  ed.  1101, 
affirming  180  Fed.  119;  Carter  v.  Me- 
Claughry,  183  U.  S.  365,  22  Sup.  Ct. 
181,  46  L.  ed.  236,  affirming  180  Fed. 
119;  In  re  Strauss,  126  Fed.  327,  63 
C.  C.  A.  99;  Ex  parte  Savage,  158  Fed. 
205;  Ex  parte  Columbia  George,  144  Fed. 
985.  Cal. — Ex  parte  Maginnis,  162  Cal. 
200,  121  Pae.  723;  Ex  parte  Stephen,  114 
Cal.  278,  46  Pac.  86.  Fla.— Bronk  v. 
State,  43  Fla.  461,  31  So.  248,  99  Am. 
St.  Rep.  119.  Kan. — Ex  parte  Wallace, 
75  Kan.  432,  89  Pac.  687.  N.  Y.— Peo- 
ple v.  Fallon,  73  App.  Div.  471,  77 
N.  Y.  Supp.  292,  17  N.  Y.  Crim.  10. 
Wash. — Ex  parte  Hamilton,  56  Wash. 
405,  105  Pae.  1046;  Ex  parte  Newcomb, 
56  Wash.  395,  105  Pac.  1042;  Ex  parte 
Russell,  40  Wash.  244,  82  Pac.  290,  111 
Am.  St.  Rep.  910. 

See  the  titles  "Jurisdiction"  and 
"Res  Judicata." 

Contra,  In  re  Newman,  79  Fed.  622, 
in  the  case  of  a  commissioner. 

Jurisdiction  of  the  tribunal  does  not 
depend  upon  actual  facts  alleged,  but 
upon  authority  to  determine  the  exist- 
ence or  non-existence  of  such  facts  and 
to  render  judgment  according  to  its 
own  findings.  People  v.  Superior  Court, 
234  111.  186,  84  N.  E.  875,  quoting 
Bailey  on  Jurisdiction,  §2. 

39.  Schwarzschild  v.  Goldstein,  121 
111.  App.  1;  Ex  parte  Lewis,  45  Tex. 
Crim.  1,  73  S.  W.  811,  108  Am.  St. 
Eep.  929. 

40.  U.  S.— Ex  parte  Ward,  173  U.  S. 
452,  19  Sup.  Ct.  459,  43  L.  ed.  765. 
Cal.— Ex  parte  Gerino,  143  Cal.  412,  77 
Pac.  166,  66  L.  E.  A.  249.    Minn.— State 
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v.  Bailey,  106  Minn.  138,  118  N.  W. 
676.  Nev. — Ex  parte  Simmon's,  125  Pae. 
697.  N.  D.— State  v.  Ely,  16  N.  D. 
569,  113  N.  W.  711.  Tex.— Ex  parte 
Keeling,  54  Tex.  Crim.  118,  121  S.  W. 
605. 

Waiver  by  failure  to  plead  in  the 
criminal  proceeding,  renders  habeas  cor- 
pus proceedings  improper.  In  re  Coun- 
sil,  61  Kan.  858,  59  Pac.  274.    • 

When  the  party  is  in  custody  for  two 
offenses,  one  within  the  jurisdiction,  the 
other  beyond  the  jurisdiction,  he  can-/ 
not  be  released  in  habeas  corpus.  Por- 
ter v.   State,   62   Fla.    79,   56   So.   406. 

41.  U.  S.— In  re  Eckart,  166  U.  S. 
481,  17  Sup.  Ct.  638,  41  L.  ed.  1085; 
In  re  Terrill,  144  Fed.  616,  75  C.  C.  A. 
418;  Chow  Loy  v.  United  States,  112 
Fed.  354,  50  C.  C.  A.  279;  State  of  Iowa 
v.  Jonest  128  Fed.  626.  Ala. — Cofer 
v.  State.  168  Ala.  171,  52  So.  934. 
Alaska.— In  re  Burkell,  2  Alaska  108. 
Ark.— K.  parte  Brady,  70  Ark.  376,  68 
S.  W-  34.  Cal.— Ex  parte  La  Due,  161 
Cal.  632,  120  Pac.  13.  D.  C— Benson 
v.  Palmer,  31  App.  Cas.  561.  Fla. — Lee 
v.  Van  Pelt,  57  Fla.  94,  48  So.  632. 
Ga. — Manor  v.  Donahoo,  117  Ga.  304, 
43  S.  E.  719.  Idaho.— Ex  parte  Kundt- 
son,  10  Idaho  676,  79  Pac.  641.  HI. 
People  v:  Murphy,  212  111.  584,  72  N. 
E.  902.  Ind.— Ryan  v.  Rhodes,  167 
Ind.  121,  76  N.  E.  249.  Kan.— Ex  parte 
Hornung,  81  Kan.  180,  105  Pac.  23. 
La. — In  re  State  ex  rel.  Cayard,  52  La. 
Ann.  4,  26  So.  773.  Me.— Welch  v. 
Sheriff  of  Franklin  County,  95  Me.  451, 
50  Atl.  88.  Mass.— Ex  parte  Flito,  210 
Mass.  33,  95  N.  E.  971.  Mich.— Ex 
parte  Richards,  150  Mich.  421,  114  N. 
W.  348.  Minn. — State  v.  McDonough, 
117  Minn.  173,  134  N.  W.  509.  Miss. 
Ex  parte  Burden,  92  Miss.  14,  45  So.  1. 
Mo. — Ex  parte  Burns,  7  Mo.  App.  564. 
Mont. — Ex  parte  Jones,  126  Pac.  929. 
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of  jurisdiction.42  For  example,  errors  connected  with  the  impaneling 
of  jurors,43  or  with  the  admission  or  rejection  of  evidence44  are  insuffi- 
cient for  this  purpose. 


N.  Y. — People  ex  rel.  Moore  v.  War- 
den, 135  -N.  Y.  Supp.  883;  People  ex 
rel.  Hubert  v.  Kaiser,  135  N.  Y.  Supp. 
274.  N.  C— In  re  Watson,  157  N.  C. 
340,  72  S.  E.  1049.  N.  D.— State  v. 
Barnes,  132  N.  W.  215.  Okla  — Ex  parte 
Woods,  7  Okla.  Grim.  645,  125  Pae.  440; 
Ex  parte  McClure,  6  Okla.  Crim.  241, 
118  Pac.  591.  S.  O. — State  v.  Lundy, 
19  S.  C.  601.  S.  D.— Ex  parte  Nesson, 
25  S.  D.  330,  126  N.  W.  594.  ,  Tex. 
Ex  parte  Taylor  (Tex.  Crim.),  140  S. 
W.  774;  Ex  parte  Cassens,  57  Tex.  Crim. 
377,  122  S.  W.  888,  891.  Vt.— Ire  re 
Thayer,  69  Vt.  314,  37  Atl.  1042.  Wis. 
In  re  Shinski,  125  Wis.  280,  104  N.  W. 
86. 

42.  TJ.  S. — United  States  v.  Lair,  195 
Fed.  47,  115  C.  C.  A.  49.  Ala.— Bray 
v.  State,  140  Ala.  172,  37  So.  250.  Ariz. 
Ex  parte  Smith,  4  Ariz.  95,  78  Pac. 
1035.  Ark. — Ex  parte  Williams,  99  Ark. 
475,  138  S.  W.  985.  Cal.— Ex  parte 
Watts,  9  Cal.  App.  311,  101  Pae.  419. 
Fla. — Porter  v.  State,  62  Fla.  79,  56 
So.  406.  Ga.— Sell  v.  Turner,  138  Ga. 
106,  74  S.  E.  783.  111.— People  V.  Mur- 
phy, 212  111.  549,  72  N.  E.  905.  Ind. 
Tullis  v.  Shaw,  169  Ind.  662,  83  N.  E. 
376.  Kan.— In  re  Wright,  74  Kan.  406, 
86  Pac.  460,  89  Pae.  678.  Mich.— Ex 
parte  Vitali,  153  Mich.  514,  116  N.  W. 
1066.  Minn-. — State  v.  Langum,  112 
Minn.  121,  127  N.  W.  465.  Miss.— Ex 
parte  Burden,  92  Miss.  14,  45  So.  1. 
Mo. — Ex  parte  Neet,  157  Mo.  527,  57 
S.  W.  1025,  80  Am.  6t.  Rep.  638.  Mont. 
Hosoda  v.  Neville,  45  Mont.  310,  123 
Pae.  20.  Neb. — Ex  parte  Button,  83 
Neb.  636,  120  N.  W.  203.  Nev.— Ire  re 
Waterman,  29  Nev.  288,  89  Pac.  291. 
N.  Y. — People  ex  rel.  Stabile  v.  War- 
den of  City  Prison,  202  N.  Y.  138,  95 
N.  E.  729,  affirming  139  App.  Div.  488, 
124  N.  Y.  Supp.  341;  People  ex  rel. 
Price  v.  Hayes,  136  N.  Y.  Supp.  854. 
N.  D.— State  v.  Beaverstad,  12  N.  D. 
527,  97  N.  W.  548.  Ohio. — In  re  Mc- 
Adams,  21  Ohio  C.  C.  450,  11  Ohio  Cir. 
Dec.  780.  Okla. — Ex  parte  Martin,  6 
Okla.  Crim.  224,  118  Pae.  155.  Ore. 
Ex  parte  Staeey,  45  Ore.  85,  75  Pac. 
1060.  S.  D  —  State  v.  Pratt,  20  S.  D. 
440,  107  N.  W.  538.  Tex.— Ex  parte 
Eoquemore,  60  Tex.  Crim.  282,  131  S. 
W.   1101.     Utah. — Ex    parte    Dixon,    1 


Utah  192.    Va Hill  v.  Smith,  107  Va. 

848,  59  S.  E.  475.  Wash.— Ire  re  Casey, 
27  Wash.  686,  68  Pac.  185.  W.  Va. 
Dudley  v.  State,  55  W.  Va.  472,  47 
S.  E.  285.  Wyo. — Miskimmins  v.  Shaver, 
8  Wyo.  392,  58  Pac.  411,  49  L.  E.  A 
831. 

The  power  to  issue  the  writ  of  habeas 
corpus  where  a  party  is  detained  under 
legal  process  "is  not,  strictly  speaking, 
a  power  of  revision,  which  includes 
properly  the  power  to  affirm  or  reverse 
the  judgment  or  order,  and  so  estab- 
lish or  destroy  it,  but  a  power  to  ar- 
rest the  execution  of  a  void  judgment 
or  order.  It  aets  directly  on  the  effect 
of  the  judgment,  that  is,  on  the  im- 
prisonment, but  only  collaterally  on  the 
judgment  itself.  The  jurisdiction, 
therefore,  under  the  writ  of  habeas 
corpus,  over  the  judgment  or  order  re- 
lied on  to  justify  the  imprisonment  is 
only  collaterally  appellate."  Ex  parte 
Mooney,  26  W.  Va.  32,  53  Am.  Bep. 
59 

43.  U.  S.— Keizo  v.  Henry,  211  U.  S. 
146,  29  Sup.  Ct.  41,  53  L.  ed.  125;  Con- 
nella  v.  Haskell,  158  Fed.  285,  87  O. 
C.  A.  111.  Ga. — Phillips  v.  Brown,  122 
Ga.  571,  50  S.  E.  361.  Idaho.— In  re 
Corcoran,  6  Idaho  657,  59  Pac.  18.  Ind. 
Gillespie  v.  Bump,  163  Ind.  457,  72 
N.  E.  138.  Kan. — In  re  Davies,  68  Kan. 
791,  75  Pac.  1048.  Nev. — Eureka  Coun- 
ty Bank  Cases,  126  Pac.  655.  Okla. 
Ex  parte  Wilkins  (Okla.  Crim.),  115 
Pac.  1118.  Wash. — Ex  parte  Newcomb, 
56  Wash.  395,  105  Pac.  1042.  Wyo. 
Hovey  v.  Sheffner,  16  Wyo.  254,  93 
Pac.   305. 

Denial  of  right  to  jury  may  be  a 
mere  irregularity  (Ex  parte  Williams, 
99  Ark.  475,  138  S.  W.  985;  Williams 
v.  Hert,  157  Ind.  211,  60  N.  E.  1067, 
87  Am.  St.  Bep.  203),  but  if  it  is  a 
right  which  cannot  be  waived  and  such 
denial  makes  the  proceedings  void,  dis- 
charge on  habeas  corpus  is  proper. 
Ire  re  McQuown,  19  Okla.  347,  91  Pac. 
689,  11  L.  B.  A.  (N.  S.)  1136. 

44.  V.  S.— Harkrader  v.  Wadley,  172 
U.  S.  148,  19  Sup.  Ct.  119,  43  L.  ed. 
399.  Cal. — Ire  re  Kennedy,  144  Cal.  634, 
78  Pac.  34,  103  Am.  St.  Bep.  117,  67 
L.  E.  A.  406.  Fla. — State  v.  Vasquez, 
49  Fla.  126,  38  So.  830.    Ga.— Townsend 
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2.  Defective  Indictment.  —  The  fact  that  the  indictment  under 
which  the  prisoner  is  held  is  irregular  or  defective  cannot  be  con- 
sidered in  habeas  corpus  proceedings,45  unless  the  indictment  is  so 
defective  that  the  proceedings  are  void.46 

3.  Waiver  or  Correction.  —  If  the  defect  in  question  has  been 
waived47  or  corrected,48  there  is  no  ground  for  habeas  corpus. 

4.  Other  Adequate  Relief.  —  The  writ  of  habeas  corpus  cannot  be 
resorted  to  when  adequate  relief  for  the  correction  of  errors  is  obtain- 
able in  the  principal  action  by  demurrer,49  motion,50  by  way  of  plea,51 


v.  State,  124  Ga.  69,  52  S.  E.  293.  N.  Y. 
People  v.  Warden,  56  Misc.  108,  106 
N.  Y.  Supp.  139.  Okla. — Ex  parte 
Howard,  2  Okla.  Crim.  563,  103  Pac. 
663.  S.  C— State  v.  Dunn,  74  S.  B. 
1014.  Tex.— Ex  parte  Reid,  99  Tex. 
405,  89  S.  W.  956. 

45.  U.  S.— Strassheim  v.  Daily,  221 
U.  S.  280,  31  Sup.  Ct.  558,  55  L.  ed. 
735;  Ex  parte  ■  Hyde,  194  Fed.  207. 
Cal.— In  re  Hughes,  159  Cal.  360,  113 
Pac.  684.  Colo. — Chemgas  v.  Tynan,  51 
Colo.  35,  116  Pac.  1045,  1051.  Ga, 
Barranger  v.  Baum,  103  Ga.  465,  30 
S.  E.  524,  68  Am.  St.  Eep.  113.  Idaho. 
In  re  Marshall,  6  Idaho  516,  56  Pac. 
470.  Ind.— Tullis  v.  Shaw,  169  Ind. 
662,  83  N.  E.  376.  La. — State  v.  Con- 
radi,  130  La.  701,  58  So.  515.  Minn. 
State  v.  Riley,  116  Minn.  1,  133  N.  W. 
86.  Mo.— In  re  Truman,  44  Mo.  181. 
Neb.— State  v.  Birdsall,  88  Neb.  587, 
130  N.  W.  108.  Nev. — Breekenridge  v. 
Lamb,  118  Pae.  687.  Okla. — Ex  parte 
Woods,  7  Okla.  Crim.  645,  125  Pac.  440. 
Ore. — Ex  parte  Stacey,  45  Ore.  85,  75 
Pac.  1060.  Tex.— Ex  parte  West,  60 
Tex.  Crim.  485,  132  S.  W.  339.  Eng. 
Peg.  v.  Newton,  3  W.  R.  419. 

The  sufficiency  of  a  complaint  in  an 
inferior  court  may  be  considered  in 
habeas  corpus  proceedings.  Keith  v. 
Recorder's  Court,  9  Cal.  App.  380,  99 
Pac.   416. 

46.  Cal.— Ere  parte  Greenall,  153  Cal. 
767,  96  Pae.  804.  Fla.— Thorp  v.  Smith, 
59  So.  193.  Mont.— Ex  parte  Farrell,  36 
Mont.  254,  92  Pac.  785.  Nev.— Eureka 
County  Bank  Cases,  126  Pae.  655;  Ex 
parte  Rickey,  31  Nev.  82,  100  Pac.  134. 
Okla.— Ex  parte  Beall,  28  Okla.  445,  114 
Pac.  724.  Tex. — Ex  parte  Stein,  61  Tex. 
Crim.  320,  135  S.  W.  136. 

Presumption  of  Jurisdiction.  —  The 
doctrine  that  when  a  special  limited 
jurisdiction  is  conferred  on  any  tribun- 
al, its  power  to  act  must  appear  on  the 
face  of  the  proceedings  does  not  apply 
to  cases  of  habeas  corpus  to  test  the 
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sufficiency  of  an  indictment  for  per- 
jury before  a  court  of  limited  juris- 
diction.   Deckard  v.  State,  38  Md.  186. 

47.  Cal.— Ex  parte  Smith,  161  Cal. 
208,  118  Pac.  710.  Ind.— Watts  v. 
Watts,  95  N.  E.  1107.  Me.— Welch  v. 
Sheriff  of  Franklin  County,  95  Me.  451, 
50  Atl.  88.  N.  Y.— People  v.  Hayes, 
108  App.  Div.  6,  19  N.  Y.  Crim.  510, 
95  N.  Y.  Supp.  471.  N.  C— State  v. 
Dunn,  74  S.  E.  1014.  N.  D.— State  v. 
Larson,  12  N.  D.  474,  97  N.  W.  537. 

48.  IT.  S. — Iasigi  v.  Van  De  Carr, 
166  IT.  S.  391,  17  Sup.  Ct.  595,  41 
L.  ed.  1045.  Ala.— Ossie  v.  State,  147 
Ala.  152,  41  So.  945.  Mont. — Ex  parte 
Dye,  32  Mont.  132,  79  Pac.  689.  Vt. 
In  re  Rogers,  75  Vt.  329,  55  Atl.  661. 
But  see  Hudson  v.  Jennings,  134  Ga. 
373,  67  S.  E.  1037. 

49.  Ex  parte  La  Due,  161  Cal.  632, 
120  Pae.  13;  In  re  Alcorn,  7  Idaho  101, 
60  Pae.  561. 

50.  Ind.— Wright  v.  State,  7  Ind.  324. 
N.  Y. — People  v.  Warden,  188  N.  Y. 
549,  80  N.  E.  1118,  affirming  102  N.  Y. 
Supp.  374.  Pa. — Com.  v.  Johnston,  19 
Pa.  Super.  241.  W.  Va. — Ex  parti 
Doyle,  62  W.  Va.  280,  57  S.  E.  824. 

51.  IT.  S.— Peckham  v.  Henkel,  216 
V.  S.  483,  30  Sup.  Ct.  255,  54  L.  ed. 
579.  Ala.— State  v.  Albright,  155  Ala. 
141,  46  So.  470.  Ohio. — Burns  v.  Tar- 
box,  76  Ohio  St.  520,  81  N.  E.  761. 
Okla.— Ex  parte  Millsap,  29  Okla.  472, 
118  Pac.  135;  Ex  parte  Patman,  20  Okla. 
846,  95  Pac.  622.  Pa.— Com.  v.  Mc- 
Aleese, 192  Pa.  410,  43  Atl.  1079.  Tex. 
Ex  parte  Braumbaugh,  52  Tex.  Crim. 
33,  105  S.  W.  180. 

Former  Jeopardy. — The  fact  that  a 
person  has,  by  subsequent  criminal  pro- 
ceedings, been  placed  twice  in  jeopardy, 
is  not  sufficient  ground  for  resorting 
to  habeas  corpus  proceedings,  since  this 
defense  may  be  urged  in  the  subsequent 
proceedings.  Ala. — State  v.  Sistrunk, 
138-  Ala.  68,  35  So.  39.  Cal. — Ex  parte 
King,  10  Cal.  App.  282,  101  Pao.  810. 
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appeal,'2  writ  of  error,"3  certiorari,54  quo  warranto,65  or  mandamus.56 
5.  Excessive  Sentence.  —  If  an  excessive  sentence  has  been  im- 
posed, this  is  error  which  may  be  corrected  by  appropriate  proceedings 
in  the  case  in  which  it  occurs  and  does  not  go  to  the  jurisdiction  of 
has  been  corrected,  or  at  least  until  an  opportunity  has  been  given 


Colo. — In  re  Mahany,  29  Colo.  442,  68 
Pae.  235.  Ga. — Yeates  v.  Roberson,  4 
Ga.  App.  573,  62  S.  E.  104.  Ind. 
Gillespie  v.  Rump,  163  Ind.  457,  72 
N.  E.  138.  Kan. — In  re  Terrill,  58  Kan. 
815,  49  Pac.  158.  N.  Y.— People  v.  Han- 
ley,  142  App.  Div.  421,  126  N.  Y.  Supp. 
840.  N.  D.— State  v.  Floyd,  132  N.  W. 
662.  Okla. — Ex  parte  Johnson  (Okla. 
Crim.),  97  Pac.  1023.  S.  D.—Ex  parte 
Nesson,   25   S.  D.   330,   126   N.   W.   594. 

But  some  courts  allow  the  prisoner 
to  resort  to  habeas  corpus  proceedings 
and  treat  the  second  proceedings  as 
illegal.  111.— People  v.  Heider,  225  111. 
,347,  80  N.  E.  291.  N.  Y— People  v. 
Warden  of  City  Prison,  139  App.  Div. 
488,  124  N".  Y.  Supp.  341,  affirming  67 
Misc.  202,  122  N.  Y.  Supp.  284.  Tex. 
Ex  parte  Davis,  48  Tex.  Crim.  644,  89 
S.  W.  978,  122  Am.  St.  Rep.  775.  But 
see  Ex  parte  Crofford,  39  Tex.  Crim. 
547,  47  S.  W.  533. 

Statute  of  limitations  can  be  urged 
as  a  defense  in  the  principal  action  and 
cannot  be  used  as  a  basis  for  habeas 
corpus  proceedings.  Ex  parte  Townsend, 
133  Fed.  74;  In  re  Cadwallader,  127  Fed. 
881;  Ex  parte  Blake,  155  Cal.  586,  102 
Pac.  269.  Contra,  Ex  parte  Hoard  (Tex. 
Crim.),  140  S.  W.  449. 

52.  U.  S. — Ex  parte  Chadwick,  159 
Fed.  576.  Ala. — Ex  parte  Adams,  170 
Ala.  105,  54  So.  501.  Cal.— Ex  parte 
Horner,  154  Cal.  355,  97  Pac.  891. 
Colo. — In  re  Doyle,  26  Colo.  52,  55  Pac. 
1080.  Fla. — Hardee  v.  Brown,  56  Fla. 
377,  47  So.  834.  Ind.— Perry  v.  Per- 
net,  165  Ind.  67,  74  N.  E.  609.  la. 
Busse  v.  Barr,  132  Iowa  463,  109  N.  "W. 
920.  Kan. — In  re  Jarvis,  66  Kan.  329, 
71  Pac.  576.  Mich.— Ex  parte  Satt,  164 
Mich.  472,  129  N.  W.  863.  Minn.— State 
v.  Phillips,  73  Minn.  77,  75  N.  W.  1029. 
Miss. — Ex  parte  Grubbs,  79  Miss.  358, 
30  So.  708.  Mo. — Ex  parte  McLaughlin, 
210  Mo.  657,  109  S.  W.  626.  N.  Y. 
People  v.  Frost,  198  N.  Y.  110,  91  N.  E. 
376,  affirming  120  N.  Y.  Supp.  491,  116 
N.  Y.  Supp.  946.  Okla. — Ex  parte  Flow- 
ers, 2  Okla.  Crim.  430,  101  Pac.  860. 
S.  C— State  v.  Garlington,  56  S.  C.  413, 
34  S.  E.  689.  Tex. — Ex  parte  Drake, 
55  Tex.  Crim.  233,  116  S.  W.  49.    Utah. 

eo 


In  re  Clark,  28  Utah  268,  78  Pac.  475. 
Wash. — Ex  parte  Milecki,  52  Wash.  312, 
100   Pac.   743. 

See  also  supra,  III,  C  and  D;  infra, 
XVIII. 

Special  circumstances  may  prevent  an 
appeal  from  being  an  adequate  or 
proper  remedy.  Habeas  corpus  is  then 
proper.  U.  S. — In  re  Lincoln,  202  TJ.  S. 
178,  26  Sup.  Ct.  602,  50  L.  ed.  984. 
Cal. — Ex  parte  Hayler,  16  Cal.  App. 
211,  116  Pac.  370.  Mo.— Ex  parte  Mc- 
Anally,  199  Mo.  512,  97  S.  W.  921. 
N.  Y. — People  ex  rel.  Stabile  v.  War- 
den of  City  Prison,  202  N.  Y.  138,  95 
N.  E.  729,  affirming  139  App.  Div.  488, 
124  N.  Y.  Snpp.  341,  67  Misc.  202,  122 
N.  Y.  Supp.  284. 

53.  U.  S. — Peckham  v.  Henkel,  216 
U.  S.  483,  30  Sup.  Ct.  255,  54  L.  ed. 
579.  Cal. — Central  Pae.  R.  Co.  v.  Pear- 
son, 35  Cal.  247.  Mass. — In  re  Sellers, 
186  Mass.  301,  71  N.  E.  542;  In  re 
Northampton  Bridge,  116  Mass.  442; 
Sampson  v.  Bradford,  6  Cush.  303.  Mich. 
Ex  parte  Forscutt,  167  Mich.  438,  133  N. 
W.  315.  Minn.— State  v.  Riley,  116 
Minn.  1,  133  N.  W.  86.  Mo. — Buckley 
v.  Hall,  215  Mo.  93,  114  S.  W.  954. 
Mont. — City  of  Helena  v.  Rogan,  26 
Mont.  452,  68  Pac.  798,  rehearing  denied, 
27  Mont.  135,  69  Pac.  709.  N.  J.— Ex 
parte  Marlow,  75  N.  J.  L.  400,  68  Atl. 
171.  N.  Y. — In  re  Rapid  Transit  Comrs., 
103  App.  Div.  530,  93  N.  Y.  Supp.  262. 
N.  C— State  v.  Dunn,  74  S.  E.  1014. 
N.  D.— State  v.  Floyd,  132  N.  W.  6.62. 
Ohio.— Ex  parte  Stanfeal,  29  Ohio  C.  C. 
664.  Okla. — In  re  Patzwald,  5  Okla. 
789,  50  Pac.  139.  Wash.— Ex  parte 
Newcomb,  56  Wash.  395,  105  Pac.  1042. 

See  also  supra,  III,  C  and  D. 

54.  Ga. — Hudson  v.  Jennings,  134 
Ga.  373,  67  S.  E.  1037.  Ia.—Seidlitz 
v.  Benham,  132  N.  W.  370.  Okla.— Ex 
parte  Patman,  20  Okla.  846,  95  Pac. 
622.  Tex. — Ex  parte  Taylor  (Tex. 
Crim.),  140  S.  W.  774. 

But  see  infra,  XXI. 

55.  Ex  parte  Hendrix  (Tex.  Crim.), 
142  S.  W.  570. 

56.  Ex  parte  DeLoche,  50  Tex.  Crim. 
525,  100  S.  W.  923. 
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the  court,  and  is  therefore  not  of  itself  sufficient  ground  for  discharge 
on  habeas  corpus.57  However,  if  the  sentence  has  been  imposed  with- 
out jurisdiction,58  or,  if  the  proper  part  of  the  sentence  has  expired, 
habeas  corpus  proceedings  may  then  be  instituted.59 

G.  In  Case  of  Imprisonment  fob  Contempt.  —  Where  habeas 
corpus  proceedings  have  been  instituted  for  the  release  of  a  person 
imprisoned  for  contempt  of  court,  the  sole  question  to  be  considered 
is :  Did  the  court  have  jurisdiction  to  make  the  order  of  commitment  f 


57.  TJ.  S.— In  re  Graham,  138  U.  S. 
461,  11  Sup.  Ot.  363,  34  L.  ed.  1051. 
Miss. — Ex  parte  Burden,  92  Miss.  14, 
45  So.  1.  Neb. — In  re  Fanton,  55  Neb. 
703,  76  N.  W.  447,  70  Am.  St.  Eep.  418. 
Okla. — In  re  McNaught,  1  Okla.  Crim. 
528,  99  Pae.  241. 

See  also:  U.  S. — United  States  v. 
Pridgeon,  153  U.  S.  48,  14  Sup.  Ct. 
746,  38  L.  ed.  631.  Oal.— Ex  parte  Soto, 
88  Cal.  624,,  26  Pac.  530.  Fla.— Ex 
parte  Hunter,  16  Fla.  575.  111.— Peo- 
ple v.  Allen,  160  111.  400,  43  N.  E.  332. 
Kan. — In  re  Payson,  23  Kan.  757.  La. 
State  v.  Kloek,  48  La.  Ann.  67,  18 
So.  957.  Minn.— ^State  v.  Stordock,  39 
N.  W.  65.  Mo. — Ex  parte  Crenshaw, 
80  Mo.  447.    W.  Va. — Ex  parte  Mooney, 

26  W.  Va.  36,  53  Am.  Rep.  59.  Wis. 
In  re  Oandall's  Petition,  34  Wis. 
177. 

But  see  cases  in  following  note. 

58.  U.  S.— In  re  Mills,  135  U.  S. 
263,  10  Sup.  Ot.  762,  34  L.  ed.  107. 
Ala. — Ex  parte  Montgomery,  79  Ala. 
275.  Cal.— Ex  parte  Kelly,  65  Cal.  154, 
3  Pac.  673;  Ex  parte  Bernert,  62  Cal. 
524;  Ex  parte  Baldwin,  60  Cal.  432; 
Ex  parte  Ah  Cha,  40  Cal.  426.  Idaho-. 
Ex  parte  Cox,  3  Idaho  530,  32  Pae. 
197.  Kan.— In  re  Bill,  32  Kan.  668, 
5  Pac.  39,  49  Am.  Rep.  505.  Minn. 
State  u.  West,  42  Minn.  147,  43  N.  W. 
845.     Mo.— Ex  parte  Jilz,   64  Mo.   205, 

27  Am.  Rep.  218;  Ex  parte  Page,  49  Mo. 
291.  Neb.— In  re  Stewart,  16  Neb.  193, 
20  N.  W.  255.     N.  J.— State  v.  Gray, 

37  N.  J.  L.  368.  N.  Y.— People  v.  Lis- 
comb,  60  N.  Y.  559,  19  Am.  Rep.  211; 
People  ex  rel.  Hubert  v.  Kaiser,  135 
N.  Y.  'Supp.  274. 

See  also:  Ala. — Ex  parte  State,  87 
Ala.  46,  6  So.  328.  Kan.— In  re  Mil- 
lington,  24  Kan.  214.  N.  Y. — People  v. 
Carter,  48   Hun   165;   Peoplo  v.   Risely, 

38  Hun  280.  S.  D.— In  re  Lackey,  6 
S.  D.  526,  62  N.  W.  134.  Tex.— Ex 
parte  Bunean,  42  Tex.  Crim.  661,  62 
S.  W.  758.  Wis.— Crandall's  Petition, 
34  Wis.  177. 
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"A  sentence  of  a  different  character 

than  that  authorized  by  law  to  be  im- 
posed for  the  crime  of  which  the  ac- 
cused has  been  found  guilty  is  void, 
while  a  sentence  which  imposes  the 
statutory  kind  of  punishment  is  not 
absolutely  void,  although  excessive.  In 
the  former  case,  the  entire  punish- 
ment is  invalid,  while  as  to  the  latter 
the  excessive  portion  is  alone  erroneous, 
and  not  void  in  such  a  sense  as  to  be 
available  on  habeas  corpus,  at  least 
until  after  the  valid  portion  of  the 
judgment  has  been  executed."  In  re 
Fanton,  55  Neb.  703,  76  N.  W.  447, 
70  Am.  St.  Rep.  418.  But  see  Ex  parte 
Cox,  3  Idaho  530,  32  Pac.  197. 

59.  IT.  S.— Connella  v.  Haskell,  158 
Fed.  285,  87  C.  C.  A.  Ill;  Be  Bara  V. 
United  States,  99  Fed.  942,  40  C.  C.  A. 
194;  Ex  parte  Bavis,  112  Fed.  139. 
Ala. — Ex  parte  Smith,  1  Ala.  App.  535, 
56  So.  247.  N.  Y.— People  v.  Frost,  58 
Misc.  618,  109  N.  Y.  Supp.  1121.  W.  Va. 
Ex  parte  Mooney,  26  W.  Va.  32,  53 
Am.  Rep.  59. 

Apportionment  of  Sentence. — On  a 
judgment  sentencing  the  defendant  for 
a  term  of  five  years,  it  will  not  be 
construed  on  habeas  corpus  proceedings 
as  five  successive  sentences  for  one 
year  nor  will  the  same  be  apportioned, 
but  the  prisoner  will  be  discharged  at 
the  expiration  of  his  lawful  term. 
United  States  v.  Peeke,  153  Fed.  166, 
82  C.  C.  A.  340,  affirming  144  Fed.  1016. 

Until  the  valid  portion  of  the  sen- 
tence has  been  served  release  cannot  be 
secured  by  habeas  corpus.  U.  S. — In  re 
Swan,  150  U.  S.  637,  14  Sup.  Ct.  225, 
37  L.  ed.  1207.  Cal.— Ex  parte  Mitchell, 
70  Cal.  1,  11  Pac.  488;  People  v.  Mark- 
ham,  7  Cal.  208.  N.  M. — In  re  Sloan, 
5  N.  M.  590,  25  Pae.  930.  N.  Y.— Peo- 
ple v.  Kelly,  97  N.  Y.  212.  Ohio. 
Ex  parte  Van  Ha"gan,  25  Ohio  St.  426. 
W.  Va. — Ex  parte  Mooney,  26  W.  Va. 
36. 

Revocation  of  Parole.  —  Where  a 
court's   parole    has   been   revoked   for 
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If  so  the  prisoner  must  be  remanded  into  custody.60  Mere  irregular- 
ities insufficient  to  divest  the  court  of  jurisdiction  cannot  be  shown;61 
nor  is  habeas  corpus  proper,  where  an  appeal  furnishes  an  adequate 
remedy.62 

H.  Questions  op  Bail.  —  "When  habeas  corpus  proceedings  are 
brought  to  enforce  the  right  to  give  bail,  the  courts  are  not  agreed  as 
to  whether  the  presumption  of  guilt  arising  from  an  indictment  pre- 
cludes any  examination  of  the  evidence  as  to  guilt  or  innocence.63  Be- 
fore indictment,  however,  the  court  may  consider  the  evidence  as  to 
guilt  or  innocence.64 

I.  Question  of  Insanity.  —  When  habeas  corpus  proceedings  are 
instituted  to  release  a  person  alleged  to  be  sane,  but  confined  as  an 
insane  person,  the  question  of  his  sanity  must  be  determined,65  though 


violation  of  conditions,  the  convict  is 
entitled  to  e,  hearing  on  habeas  corpus, 
for  the  purpose  of  showing,  if  he  can, 
that  he  has  performed  the  conditions, 
is  excused  from  performance,  or  is  not 
the  same  person  as  the  one  convicted. 
Ex  parte  Bidley,  3  Okla.  Crim.  350,  106 
Pac.   549. 

60.  V.  S.— United  States  v.  Henkel, 
185  Fed.  553;  Cuyler  v.  Atlantic  &  C. 
N.  E.  Co.,  131  Fed.  95;  Ex  parte  Hag- 
gerty,  124  Fed.  441;  Ex  parte  Davis, 
112  Fed.  139.  Ala. — Ex  parte  Dickens, 
162  Ala.  272,  50  So.  218.  Colo.— In  re 
Popejoy,  26  Colo.  32,  55  Pac.  1083,  77 
Am.  St.  Eep.  222.  D.  C— Elliott  v. 
United  States,  23  App.  Cas.  456.  Kan. 
Ex  parte  Hanson,  81  Kan.  608,  106  Pac. 
276;  In  re  Jewett,  69  Kan.  830,  77 
Pac.  567.  Mo. — Ex  parte  Craig,  130 
Mo.  590,  32  S.  W.  1121;  Ex  parte  Mc- 
Bride,  158  Mo.  App.  452,  138  S.  W. 
87;  Ex  parte  Conrades,  112  Mo.  App. 
21,  85  S.  W.  150;  In  re  Green,  86  Mo. 
App.  216.  Ohio. — Ex  parte  Morris,  28 
Ohio  C.  C.  611.  Tex. — Ex  parte  Stephens, 
100  Tex.  107,  94  S.  W.  327.  W.  Va. 
Ex  parte  Myhies,  61  W.  Va.  405,  56 
S.  E.  602,  10  L.  E.  A.  (N.  S.)  1098. 

The  facts  and  evidence  upon  which 
the  commitment  was  based  cannot  be 
reviewed  on  habeas  corpus.  Castner  v. 
Pocahontas  Collieries  Co.,  117  Fed.  184; 
Ex  parte  Shortridge,  5  Cal.  App.  371, 
90  Pac.  478. 

Contra. — The  court  may  examine  into 
the  facts  of  the  alleged  contempt.  Ex 
parte  Irvine,  74  Fed.  954;  Ex  parte 
Creasy,  243  Mo.  679,  148  S.  W.  914. 

The  falsity  of  the  facts  recited  in 
support  of  the  judgment  may  be  shown. 
Ex  parte  Duncan,  42  Tex.  Crim.  661, 
62   S.   W.    758;    Harrington   v.   Jones, 


53  Ore.   237,   99   Pac.   935    (compliance 
with  order  may  be  shown). 

In  Ex  parte  O'Brien,  127  Mo.  477, 
30  S.  W.  158,  a  prisoner  was  discharged 
because  evidence  failed  to  show  that 
the  act  was  committed  in  the  "immedi- 
ate view  and  presence"  of  the  court, 
owing  to  the  crowded  condition  of  the 
court  room  and  the  near-sightedness  of 
the  judge.  Miskimmins  v.  Shaver,  8 
Wyo.  392,  58  Pac.  411,  49  L.  E.  A. 
831,  is  to  the  same  effect. 

61.  U.  S  — Ex  parte  O 'Neal,  125  Fed. 
967.  Colo.— Ire  re  Popejoy,  26  Colo.  32, 
55  Pac.  1083,  77  Am.  St.  Eep.  222. 
Mont.— In  re  Boyle,  26  Mont.  365,  68 
Pac.  409.  Tex. — Ex  parte  Morgan,  57 
Tex.  Crim.  551,  124  S.  W.  99.  Wyo. 
Fisher  v.  McDaniel,  9  Wyo.  457,  64 
Pac.  1056,  87  Am.  St.  Eep.  971. 

62.  Cal. — Ex  parte  Joutsen,  154  Cal. 
540,  98  Pac.  391.  Colo. — Ex  parte  Stid- 
ger,  37  Colo.  407,  86  Pac.  219.  N.  C. 
Ex  parte  McCown,  139  N.  C.  95,  51 
S.  E.  957,  2  L.  E.  A.  (N.  S.)   603. 

See  also  supra,  XIII,  F,  4. 

63.  See  6  Encyclopedia  of  Evi- 
dence 344,  et  seq. 

Presumption  Conclusive. — Ex  parte 
Duncan,  53  Cal.  410;  Ex  parte  Adams 
(Tex.    Crim.),    90.   S.    W.    24. 

Presumption  Not  Conclusive. — Ark. 
Ex  parte  White,  9  Ark.  222.  Fla.— Hol- 
ley  v.  State,  15  Fla.  688.  N.  C— State 
v.  Herndon,  107  N.  O.  934,  12  S.  E.  268. 

64.  Benjamin  v.  State,  25  Fla.  675, 
6  So.  433;  State  v.  Hartzell,  13  N.  D. 
356,  100  N.  W.  745.  Compare  In  re 
Tubbs,  139   Mich.  102,  102   N.  W.  626. 

Judgment  or  Order  Admitting  to 
Bail. — See  infra,  XIV,  D. 

65.  In  re  Larner,  79  App.  Div.  134, 
79  N.  Y.  Supp.  1039,  12  N.  Y.  Ann. 
Cas.  362;  Ex  parte  Allen,  82  Vt.  365, 
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this  question  need  not  be  gone  into  if  the  person  was  confined  with- 
out a  hearing.68 

XIV.  JUDGMENT  OR  ORDER  AND  DISMISSAL.  —  A.  Gen- 
erally.—  The  court  should  not  order  the  discharge  of  the  prisoner 
without  giving  notice  to  the  persons  in  whose  favor  the  commit- 
ment was  made.67  The  entry  of  a  formal  judgment  is  not  required 
in  habeas  corpus  proceedings.68  The  court  will  dispose  of  the  prisoner 
as  justice  may  require69  and  may  order  him  delivered  to  an  officer 
having  a  right  to  his  custody.70  Even  upon  a  finding  that  a  party  is 
illegally  in  custody,  the  court  may  in  some  eases  restrain  him  until 
proper  steps  have  been  taken  for  further  restraint.71  The  court  may 
correct  its  own  illegal  order  of  commitment,72  or  give  the  court  which 
issued  the  erroneous  order  of  commitment  an  opportunity  to  correct 
the  same,73  and  may  order  that  the  prisoner  be  held  until  the  error 


73  Atl.  1078.  See  also  Gardner  v. 
Jones,  126  Cal.  614,  59  Pac.  126;  Com. 
v.   Kirkbride,   3   Brewst.    (Pa.)    393. 

Bight  of  appeal,  if  an  adequate  rem- 
edy, makes  habeas  corpus  proceedings 
improper.  Ex  parte  Maass,  10  Okla. 
302,  61  Pac.  1057. 

Jury  may  be  impaneled,  under  spe- 
cial circumstances,  in  such  cases,  under 
statute,  in  Ehode  Island.  In  re  Palmer, 
26  B.  I.  222,  58  Atl.  660. 

The  pendency  of  other  proceedings 
te  determine  petitioner's  sanity  does 
not  make  it  improper  to  try  this  issue 
in  habeas  corpus  proceedings.  In  re 
Bresee,  82  Iowa  573,  48  N.  W.  991. 
Contra,  Matter  of  Laurent,  11  Abb.  N. 
C.  (N.  Y.)  120. 

Temporary  restraint  of  one  danger- 
ously insane  though  illegally  committed 
to  an  asylum.  See  Ex  parte  Allen,  82 
Vt.  365,  73  Atl.  1078. 

66  Allgor  v.  New  Jersey  State  Hos- 
pital  (N.  J.),  84  Atl.  711. 

67.  In  re  Leggat,  162  N.  Y.  437,  56 
N.  E.  1009,  reversing  47  App.  Div.  381, 
62  N.  Y.  Supp.  208,  30  Civ.  Proc.  108; 
People  v.  Melody,  91  App.  Div.  569,  86 
N.  Y.  Supp.  837.  See  also  supra,  XIII, 
A,  note. 

68.  Ala. — Holcomb  v.  State,  99  Ala. 
185,  12  So.  794.  Ind.— Ex  parte  Bich- 
ards,  102  Ind.  260,  1  N.  E.  639.  N.  Y. 
People  v.  Kelly,  35  Barb.  444. 

Forms. — See  People  v.  Conant,  59 
Mich.  565,  26  N.  W.  768;  Garrett  v.  Ker- 
ner,  6  Okla.  Crim.  47,  115  Pac.  1027; 
and  9  Standard  Proc.  561. 

69.  la. — Myers  v.  Cleaman,  125  Iowa 
461,  101  N.  W.  193.  N.  H.— In  re 
Wilkins,   71    N.   H.   591,   53   Atl.   1019. 
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Utah.— Connors  v.  Pratt,  38  Utah  258, 
112  Pac.  399. 

70.  IT.  S. — Tucker  v.  Alexandroff, 
183  U.  S.  424,  22  Sup.  Ct.  195,  46  L.  ed. 
264;  In  re  Gut  Lun,  84  Fed.  323.  Ala. 
Ossie  v.  State,  147  Ala.  152,  41  So. 
945;  "White  v.  State,  134  Ala.  197,  32 
So.  320;  Smith  v.  State,  4  Ala.  App. 
210,  58  So.  117.  Cal. — Gardner  v.  Jones, 
126  Cal.  614,  59  Pae.  126.  Ga.— Little- 
john  v.  Stells,  123  Ga.  427,  51  S.  E.  390; 
Simmons  v.  Georgia  Iron  &  Coal  Co., 
117  Ga.  305,  43  S.  E.  780,  61  L.  E.  A. 
739;  Eussell  v.  Tatum,  104  Ga.  332,  30 
S.  E.  812;  Wells  v.  Newton,  101  Ga. 
141,  28  S.  E.  640.  Minn.— State  v. 
Miesen,  98  Minn.  19,  106  N.  W.  1134, 
108  N.  W.  513.  Mo.— Ex  parte  Cohen, 
159  Mo.  662,  60  S.  W.  1031.  Neb. 
Michaelson  v.  Beemer,  72  Neb.  761,  101 
N.  W.  1007.  Tex. — Lipshitz  v.  State, 
59  Tex.  Crim.  179,  127  S.  W.  817.  Utah. 
Connors  v.  Pratt,  38  Utah  258,  112  Pae. 
399 

71.  Ex  parte  Allen,  82  Vt.  365,  73 
Atl.  1078.  In  this  ease  the  restraint 
in  an  asylum  was  illegal  because  the 
party  had  not  been  properly  committed 
but  the  court  held  that  because  the 
prisoner  was  dangerously  insane  it  had 
the  right  to  restrain  him  temporarily 
until  proper  steps  for  his  legal  commit- 
ment to  the  asylum  could  be  taken. 

72.  Harlan  v.  McGourin,  218  U.  S. 
442,  31  Sup.  Ct.  44,  54  L.  ed.  1101,  180 
Fed.  119;  In  re  Depue,  185  N.  Y.  60, 
77  N.  E.  798,  reversing  108  App.  Div. 
58,  95  N.  Y.  Supp.  1017.  Contra,  Ex 
parte  Cornwall,  223  Mo.  259,  122  S.  W. 
666  (under  statute) ;  State  v.  District 
Court,  32  Mont.  18,  79  Pac.  409. 

73.  U.  S.— Ex  parte  Yabbucanin,  199 
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to  correct  it,74  or  until  a  new  charge  has  been  filed  against  the  pris- 
oner.75 The  prisoner  will  be  remanded  to  custody  if  his  illegal  re- 
straint becomes  legal  during  the  pendency  of  the  habeas  corpus  pro- 
ceedings.76 After  a  judgment  denying  a  discharge,  the  party  is  held 
under  the  original  order  of  commitment.77  The  order  of  release  must 
be  in  praesenti  and  not  for  release  at  some  future  date,78  or  it  may 
allow  the  prisoner  released  on  giving  bond.79  It  may  be  qualified  by  a 
provision  that  it  shall  be  without  prejudice  to  the  right  to  institute 
further  proceedings  against  the  prisoner.80 

B.  Judgment  in  Reference  to  Bail.  —  When  application  is  made, 
in  habeas  corpus  proceedings,  for  a  reduction  of  bail,  the  court  will 
not  reduce  the  amount  fixed  unless  it  is  plainly  excessive,81  or  unless 
an  abuse  of  discretion  appears.82  If  bail  has  been  wrongfully  denied, 
the  court  may  admit  to  bail.83 

C.  Dismissal.  —  1.  Generally.  —  The  proceedings  will  be  dis- 
missed if  during  their  pendency  the  prisoner  escapes8*  or  if  he  is  dis- 
charged from  the  restraint  before  the  writ  is  returnable,85  or  if  he 
abandons  the  proceedings  by  failure  to  prosecute  them  diligently.88 

2.  Voluntary  Dismissal.  —  Although  a  code  provision  authorizes  a 
voluntary  dismissal  of  an  action  by  the  plaintiff  without  an  order  of 
court,  the  petitioner  in  a  habeas  corpus  proceeding  who  has  been  re- 


Fed.  365.  Ga. — Clarke  v.  Trippe,  10  Ga. 
App.  467,  73  S.  E.  687.  Idaho.— Ex 
parte  MeLeod,  128  Pac.  1106.  N.  Y. 
People  v.  House  of  Mercy,  57  Misc. 
657,  110  N.  Y.  Supp.  172.  Ohio.— Ex 
parte  Stanfeal,  29  Ohio  C.  C.  664. 

74.  Ex  parte  Yabbucanin,  199  Fed. 
365;  Coleman  v.  Nelms,  119  Ga.  307,  46 
S.  E.  451. 

75.  Ex  parte  Burriss  (Tex.  Crim.), 
40  S.  W.  730;  Ex  parte  Hays,  43  Tex. 
Crim.  268,  64  S.  W.  1049;  Young  v. 
Com.,   1   Bob.    (Va.)    805. 

76.  Ex  parte  Wilson,  63  Tex.  Crim. 
281,  140  S.  W.  98.  Contra,  People  v. 
Crane,  94  App.  Div.  397,  88  N.  Y.  Supp. 
343,   under   statute. 

Authority  to  retain  the  prisoner  ob- 
tained before  the  return  is  made,  is 
sufficient,  though  obtained  after  the 
issuance  of  the  writ.  In  re  Lassard,  134 
Fed.  305;  Ex  parte  Dye,  32  Mont.  132, 
79  Pae.  689. 

77.  In  re  Collins,  151  Cal.  340,  90 
Pac.  827,  91  Pac.  397. 

78.  People  v.  Kinney,  24  App.  Div. 
309,  13  N.  Y.  Crim.  21,  48  N.  Y.  Supp. 
749. 

Excessive  sentence  is  not  ground  for 
discharge,  at  least  until  the  proper  part 
has  expired.  Munson  v.  McClaughry, 
198  Fed.  72,  117  C.  C.  A.  180.  The 
prisoner    may    be    remanded    for    sen- 


tence.   People  v.  Quartararo,  133  N.  Y. 
Supp.  985. 

79.  State  ex  rel.  Babin  v.  Foster,  109 
La.  587,  33  So.  611. 

80.  In  re  Christian,  82  Fed.  199. 

81.  Oal. — Ex  parte  Buef,  8  Cal.  App. 
468,  97  Pac.  89.  La. — State  v.  Gomilla, 
59  So.  402.  Okla. — Ex  parte  Caveness, 
3  Okla.  Crim.  205,  105  Pac.  184. 

82.  Ark. — Ex  parte  Johnston,  99  Ark. 
201,  137  S.  W.  803.  Cal.— Ex  parte 
Hatch,  15  Cal.  App.  186,  114  Pac.  410. 
Idaho. — Ex  parte  Schriber,  19  Idaho  531, 
114  Pac.  29. 

83.  Mass. — Jones  v.  Kelly,  17  Mass. 
116.  Mo. — Ex  parte  Alexander,  59  Mo. 
598,  21  Am.  Rep.  393.  Tex.— Ex  parte 
Firmin,  60  Tex.  Crim.  368,  131  S.  W. 
1113. 

The  sureties  will  be  required  to  ap- 
pear before  proper  officer  to  show  their 
qualifications.  In  re  Baidler,  4  Okla. 
417,  48  Pac.  270. 

84.  Hamilton  v.  Flowers,  57  Miss. 
14. 

85.  Byan  v.  State,  7  N.  J.  L.  308. 

86.  Petitioner's  failure  to  file  briefs 
within  the  time  allowed  indicates  an 
abandonment  of  the  proceedings  and 
justifies  an  order  discharging  the  writ 
and  remanding  him  to  custody.  Ex 
parte  McAffrey,  4  Okla.  Crim.  687,  114 
Pac.   355. 
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leased  on  bail  cannot  dismiss  the  proceedings  without  action  by  the 
court.87 

D.  Operation  and  Effect.  —  1.  Generally.  —  The  adjudication  in 
habeas  corpus  proceedings  is  conclusive  as  to  all  matters  determined 
therein.88 

2.  On  Further  Proceedings  Against  Prisoner.  —  However,  a  judg- 
ment discharging  the  prisoner  has  no  effect  upon  further  proceedings 
against  him,89  unless  the  merits  of  such  further  proceedings  have  been 
determined  in  the  habeas  corpus  proceeding.90  He  may  be  prosecuted 
further91  and  may  be  rearrested  immediately,92  though  not  for  the 
same  offense  and  under  the  same  proceedings  upon  which  the  former 
detention  was  based,93  unless  the  illegality  giving  rise  to  the  habeas 
corpus  proceedings  has  been  remedied.91 

3.  On  Subsequent  Applications.  —  In  some  jurisdictions  the  final 


87.  In  re  Smith,  35  Nev.  30,  126 
Pac.   679. 

88.  U.  S.— United  States  x>.  Chung 
Shee,  71  Fed.  277.  D.  C— Palmer  v. 
Thompson,  20  App.  Cas.  273;  Slack  v. 
Perrine,  9  App.  Cas.  128.  Ind. — Willis 
V.  Willis,  165  Ind.  332,  75  N.  E.  655, 
2  L.  E.  A.  (N.  S.)  244.  Mo.— Weir  v. 
Marley,  99  Mo.  484,  12  S.  W.  798,  6 
L.  E.  A.  672.  N.  Y.— People  v.  Lamb, 
118  N.  Y.  Snpp.  389.  W.  Va.— Dawson 
V.  Dawson,  57  W.  Va.  520,  50  S.  E. 
613,  110  Am.  St.  Eep.  800.  Wis.— State 
ex  ret.  Gaster  v.  Whitcher,  117  Wis. 
668,  94  N.  W.  787,  98  Am.  St.  Eep, 
968;  In  re  Crow,  60  Wis.  349,  19  N.  W. 
713. 

But  see  the  following  sections. 

What  matters  are  conclusively  deter- 
mined by  a  judgment,  see  the  title 
"Ees  Judicata." 

Action  for  Damages. — The  judgment 
in  habeas  corpus  is  no  bar  to  an  action 
for  false  imprisonment.  Bradley  v. 
Beetle,  153  Mass.  154,  26  N.  E.  429. 

In  Castor  v.  Bates,  127  Mich.  285, 
86  N.  W.  810,  89  Am.  St.  Eep.  471,  it 
is  held  that  the  judgment  in  habeas 
corpus  is  conclusive  against  a  defend- 
ant in  an  action  for  false  imprison- 
ment, where  it  appeared  that  said  de- 
fendant had  notice  and  a  right  to  be 
heard  in  the  habeas  corpus  proceed- 
ings. 

Judgment  in  Another  State. — Semble, 
a  judgment  in  habeas  corpus  in  one 
state  does  not  bind  the  courts  of  an- 
other state.  State  v.  Brearly,  5  N.  J. 
L.  555.  See  also  People  v.  Dewey,  23 
Misc.  267,  50  N".  Y.  Supp.  1013.  But 
see  Slack  v.  Perrine,  9  App.  Cas.  (D. 
C.)  128. 
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89.  Vorce  v.  Oppenheim,  37  App.  Div. 
69,  55  N.  Y.  Supp.  596. 

90.  Benson  v.  Palmer,  31  App.  Cas. 
(D.   C.)    561. 

91.  In  re  Bonner,  151  TJ.  S.  242,  14 
Sup.  Ct.  323,  38  L.  ed.  149;  Hecker  v. 
Jarret,  3  Binn.   (Pa.)  404. 

92.  U.  S.— Ex  ■parte  Milburn,  9  Pet. 
704,  9  L.  ed.  280.  Ala.— Ex  parte 
Cameron,  100  Ala.  395,  14  So.  97.  Cal. 
In  re  Begerow,  136  Cal.  293,  68  Pac. 
773,  56  L.  E.  A.  528.  Fla.— Kurtz  v. 
State,  22  Fla.  36,  1  Am.  St.  Eep.  173. 
Mass. — Com.  v.  Hall,  9  Gray  262,  59 
Am.  Dec.  285.  Mich. — In  re  Eeinheimer, 
97  Mich.  619,  55  N.  W.  460.  Minn. 
State  v.  Holm,  37  Minn.  405,  34  N.  W. 
748.  N.  Y.—In  re  Fitton,  16  How.  Pr. 
303.  Ohio. — Ex  parte  McKnight,  4 
Ohio  Dec.  284,  3  Ohio  N.  P.  255.  S.  O. 
State  v.  Pley,  2  Brev.  338,  4  Am.  Dec. 
583.  Eng. — Searche's  Case,  1  Leon.  70, 
74  Eng.   Eeprint   65. 

93.  Kan.— Ira  re  Crandall,  59  Kan. 
671,  54  Pac.  686.  Miss. — Ex  parte  Ham- 
ilton, 65  Miss.  98,  3  So.  68.  Mo.— State 
v.  Schierhoff,  103  Mo.  47,  15  S.  W.  151. 
N.  Y. — Snyder  v.  Van  Ingen,  9  Hun 
569.     Pa. — Hecker  w.   Jarrett,  1   Binn. 

374.      Tenn McLendon    v.    State,    92 

Tenn.  520,  22  S.  W.  200,  21  L.  E.  A 
738.  Eng. — Searche's  Case,  1  Leon.  70 
74  Eng.  Eeprint  65;  Attorney-General 
v.  Kwok-A-Sing,  L.  B.  5  P.  C.  179, 
201. 

94.  N.  C. — Barbee  v.  Weatherspoon, 
88  N.  C.  19.  Ohio.— Morganfield  v.  Ar- 
chibald,  10  Ohio  C.  C.  40.  Pa.— Com. 
v.  Little,  33  W.  N.  C.  486.  Vt.— State 
v.  Wright,   2  Vt.   462. 
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adjudication  in  a  habeas  corpus  proceeding  is  conclusive  as  to  the 
matters  determined  as  against  a  subsequent  application.93  In  others 
it  is  held  that  the  doctrine  of  res  judicata  is  inapplicable  in  such 
a  case.98  It  has  been  held  that  an  order  remanding  the  prisoner 
does  not  bar  a  subsequent  application  to  a  higher  court.97  And  it  is 
generally  agreed  that  a  second  application  is  proper  on  new  facts98 


95.  XT.  S.— Ex  parte  Moebus,  148  Fed. 
39.  Ala. — Ex  parte  Brown,  63  Ala. 
187.  I>ak.— Ex  parte  Scott,  1  Dak.  140, 
46  N.  W.  512.  Ga.— Perry  v.  MeLen- 
don,  62  Ga.  598.  111. — People  v.  Foster, 
104  111.  156.  But  see  Cormack  v.  Mar- 
shall, 211  111.  519,  71  N.  E.  1077,  67 
L.  R.  A.  787.  Mich. — In  re  Sneden,  105 
Mich.  61,  62  N.  W.  1009.  Mo.— In  re 
Turner,  36  Mo.  App.  75.  N.  Y. — People 
v.  Burtnett,  13  Abb.  Pr.  8;  People  v. 
Kearney,  19  How.  Pr.  493;  In  re  Da 
Costa,  1  Parker  Crim.  129;  In  re  Price, 
12  Hun  508.  Pa. — Alexander  v.  Stokely, 
7  Serg.  &  R.  299;  Wright  v.  Deacon, 
5  Serg.  &  R.  62.  S.  D. — McMahon  v. 
Mead,  30  S.  D.  515,  139  N.  W.  122. 
Tex. — Hibler  v.  State,  43  Tex.  197;  Ex 
parte  Fuller  (Tex.  Civ.  App.),  123  S.  W. 
204.  Wis. — Ex  parte  Heller,  146  Wis. 
517,    131   N.   W.   991. 

Under  Statute.  —  Oal.  Pen.  Code, 
§1475,  as  amended  by  St.,  1907,  c.  286, 
p.  560.  See  Ex  parte  Morgenson,  151 
Cal.  517,  91  Pac.  334;  Rogers  v.  San 
Francisco  Superior  Court,  145  Cal.  88, 
78  Pac.  344. 

By  statute  where  the  judgment  de- 
nies bail  before  indictment  or  in  cases 
made  expressly  bailable  by  constitu- 
tion. State  v.  Williams,  97  Ark.  243, 
133  S.  W.  1017. 

Former  Judgment  in  Court  of  Superior 
Jurisdiction. — The  discretion  of  one 
judge  in  remanding  the  prisoner  does 
not  form  a  bar  to  the  discretion  of 
another  in  discharging  the  prisoner  on 
habeas  corpus,  unless  the  former  court 
was  one  of  superior  jurisdiction.  Ex 
parte  Clark,  208  Mo.  121,  106  S.  W. 
990. 

96.  V.  S.—In  re  Kopel,  148  Fed.  505; 
In  re  Reynolds,  20  Fed.  Cas.  No.  11,721; 
Ex  parte  Kaine,  3  Blatchf.  1,  14  Fed. 
Cas.  No.  7,597.  Cal.— In  re  Ring,  28 
Cal.  247;  In  re  Perkins,  2  Cal.  424.  Ky. 
Maria  v.  Kirby,  12  B.  Mon.  542.  Minn. 
In  re  Snell,  31  Minn.  110,  16  N.  W. 
692.  Mo. — Orey  V.  Moller,  142  Mo. 
App.  579,  121  S.  W.  1102.  N.  Y.— Peo- 
ple v.  Hurlburt,  67  How.  Pr.  362;  In  re 
Reynolds,  6  Parker  Crim.   276.     Ohio. 


Luetzler  v.  Perry,  18  Ohio  C.  C.  826, 
9  Ohio  Cir.  Dec.  778.  Okla  — Ex  parte 
Johnson,  1  Okla.  Crim.  414,  98  Pac. 
461.  Tex.— Ex  parte  Billups  (Tex. 
Crim.),  88  S.  W.  347;  Ex  parte  Mar- 
tinez, 46  Tex.  Crim.  565,  81  S.  W.  728; 
Ex  parte  Wilson,  20  Tex.  App.  498.  Wyo. 
Miskimmins  v.  Shaver,  8  Wyo.  392,  58 
Pac.  411,  49  L.  R.  A.  831.  Eng.— Ex 
parte  Partington,  13   Mees.   &  W.   679. 

Federal  Courts. — The  decision  of  one 
federal  circuit  court  in  habeas  corpus 
is  not  res  adjudicata  to  the  extent  of 
precluding  a  re-examination  of  th© 
same  questions  in  a  subsequent  habeas 
corpus  proceeding.  Carter  v.  McClaugh- 
ry,  105  Fed.  614,  affirmed,  183  U.  & 
365,    22    Sup.    Ct.   181,   46   L.    ed.   236. 

Before  indictment  filed,  the  duty  of 
the  court  upon  habeas  corpus  proceed- 
ings is  similar  to  that  of  a  magistrate 
upon  preliminary  examination,  and  de- 
termines only  the  particular  restraint 
eomplained  of,  and  is  not  necessarily 
final.  Ex  parte  Johnson,  1  Okla.  Crim. 
414,  98  Pac.  461. 

97.  Ex  parte  Mould,  162  Mich.  1,  126 
N.  W.  1049;  Ex  parte  Johnson,  1  Okla. 
Crim.  414,  98  Pac.  461. 

98.  U.  S.— Ex  parte  Cuddy,  40  Fed. 
62;  Ex  parte  Eobinson,  6  McLean  355, 
20  Fed.  Cas.  No.  11,935.  Cal.— In  re 
Duncan,  54  Cal.  75.  Miss. — Ex  parte 
Nichols,  62  Miss.  158;  Ex  parte  Bride- 
well, 57  Miss.  177;  In  re  Pattison,  56 
Miss.  161.  N.  H. — Ex  parte  Moebus, 
74  N.  H.  213,  66  Atl.  641.  N.  Y.— Peo- 
ple v.  Kelly,  1  Abb.  Pr.  (N.  S.)  432. 
Ohio. — In  re  Barnes,  11  Ohio  Dec.  (Re- 
print) 848,  30  Wkly.  L.  Bui.  164.  Pa. 
Ex  parte  Lawrence,  5  Binn.  304.  Tex. 
Miller  v.  State,  43  Tex.  580;  Ex  parte 
Forney,  45  Tex.  Crim.  254,  76  S.  W. 
440;  Ex  parte  Rosson,  24  Tex.  App.  226, 
5  S.  W.  666;  Ex  parte  Foster,  5  Tex. 
App.  625,  32  Am.  Rep.  577. 

The  second  application  will  be  denied 
when  based  on  facts  existing  when  the 
first  was  made  whether  such  facts  were 
presented  or  not.  In  re  Fraley,  4  Okla. 
Crim.  91,  111  Pac.  662. 

Where  the  person  is  not  in  jail  when 
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or  upon  a  different  ground."  When  a  second  application  is  made,  it 
should  inform  the  court  that  the  application  is  the  second  and  should 
state  the  reasons  necessitating  a  second  application.1 

4.  Proceedings  Involving  Custody  of  Children.  —  A  judgment  in 
one  habeas  corpus  proceeding  involving  custody  of  children  is  a  con- 
clusive adjudication  as  against  the  same  parties  upon  the  same  state 
of  facts  in  a  similar  subsequent  proceeding,2  but  not  where  the  facts 
and  circumstances  affecting  the  matter  of  custody  have  materially 
changed.3  The  fact  that  the  child  or  the  custodian  are  not  of  the 
jurisdiction  is  not  a  bar  to  a  subsequent  application  to  the  court  which 


a  first  application  is  made  and  the  ap- 
plication is  accordingly  denied,  a  sec- 
ond application  to  another  judge  can- 
not be  dismissed  on  this  ground  if  the 
party  is  in  jail  when  the  second  ap- 
plication is  made.  Ex  parte  Jackson 
(Tex.  dim.),  96  S.  W.  924. 
99.     People  v.  Brady,  56  N.  Y.  182. 

1.  Ex  parte  Hubbard,  63  Tex.  Crim. 
516,  140  S.  W.  451.  See  Cal.  Pen.  Code, 
11475. 

2.  HI.— Cormack  v.  Marshall,  211  111. 
519,  71  N.  E.  1077,  67  L.  B.  A.  787. 
Ind. — Brooke  v.  L/ogan,  112  Ind.  183, 
13  N.  E.  669,  2  Am.  St.  Rep.  177.  Kan. 
Bleakley  v.  Barclay  75  Kan.  462,  89 
Pac.  906,  10  L.  E.  A.  (N.  S.)  230; 
In  re  Hamilton,  66  Kan.  754,  71  Pac. 
817.  Minn. — Lembke  v.  Bechdel,  37 
Minn.  360,  34  N.  W.  334,  5  Am.  St. 
Eep.  854.  N.  Y. — Mereein  v.  People,  25 
Wend.  64,  35  Am.  Dec.  653;  People  v. 
Winston,  34  Misc.  21,  69  N.  Y.  Supp. 
452;   In  re  Price,  12  Hun  508. 

Other  Children.  —  The  custody  of 
other  children  is  not  affected  by  pre- 
vious proceedings.  In  re  Eeynolds,  8 
N.  Y.  Supp.  172. 

Guardianship  proceedings  are  no  bar 
to  habeas  corpus.  Brooke  v.  Logan,  112 
Ind.  183,  13  N.  E.  669,  2  Am.  St.  Eep. 
177.  Nor  is  the  latter  proceeding  a  bar 
to  the  former.  Janes  v.  Cleghorn,  63 
Ga.  335. 

Unless  the  doctrine  of  res  adjudicata 
is  applicable  to  habeas  corpus  proceed- 
ings involving  the  custody  of  children, 
such  unhappy  controversies  as  these 
may  endure  until  the  entire  impoverish- 
ment or  the  death  of  the  parties  ren- 
ders their  further  continuance  imprac- 
ticable. If  a  final  adjudication  upon 
a  habeas  corpus  is  not  to  be  deemed 
res  adjudicata,  the  consequence  will  be 
lamentable.  This  famed  writ  will  be- 
come an  engine  of  oppression  instead 
of  a  writ  of  liberty.    In  re  Clifford,  37 
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Wash.  460,  79  Pac.  1001,  107  Am.  St. 
Eep.  819,  quoting  from  Freeman  on 
Judgments,  §324. 

Enlistment  of  Minor  Without  Par- 
ent's Consent. — Previous  adjudication 
on  habeas  corpus  proceedings  is  con- 
clusive. McOonologue 's  Case,  107  Mass. 
170;  People  ex  ret.  Allen  t.  Burtnett, 
5  Park.  Crim.  (N.  Y.)  113,  13  Abb. 
Pr.  8. 

Judgment  in  Another  State  Is  Con- 
clusive.— D.  C. — Slack  v.  Perrine,  9  App. 
Cas.  128.  Kan. — Bleakley  v.  Barclay, 
75  Kan.  462,  89  Pac.  906,  10  L.  E.  A. 
(N.  S.)  230.  N.  Y— People  ex  rel.  Lud- 
den  v.  Winston,  34  Misc.  21,  69  N.  Y. 
Supp.  452.  Pa. — Com.  ex  rel.  Thompson 
V.  Ebert,  24  Pa.  Co.  Ct.  648. 

As  against  a  parent  not  a  party  to 
the  proceedings,  the  judgment  is  not 
conclusive.  Taylor  v.  Neither,  108  Ga. 
765,  33  S.  E.  420.  See  also  In  re  Rey- 
nolds, 8  N.  Y.  Supp.  172. 

3.  El.— People  v.  Small,  237  111.  169, 
83  N.  E.  733.  Ind. — Everitt  v.  Everitt, 
20  Ind.  App.  508,  64  N.  E.  892,  94  Am. 
St.  Eep.  276.  La. — Lemunier  v.  Mc- 
Clearly,  37  La.  Ann.  133.  Mich.— In  re 
Sneden,  105  Mich.  61,  62  N.  W.  1009. 
Ma— Weir  v.  Marley,  99  Mo.  484,  12 
S.  W.  798,  6  L.  E.  A.  672;  Ferguson 
v.  Ferguson,  36  Mo.  197;  Edwards  v. 
Edwards,  84  Mo.  App.  552.  Neb. — John- 
son v.  Terry,  85  Neb.  267,  122  N.  W. 
984.  N.  Y. — People  ex  rel.  Trainer  v. 
Cooper,  8  How.  Pr.  288;  People  ex  rel. 
Barry  v.  Mereein,  3  Hill  399,  38  Am. 
Dec.  644;  People  ex  rel.  Luden  v.  Win- 
ston, 65  App.  Div.  233,  72  N.  Y.  Supp. 
456.  Tex. — Pittman  v.  Byars,  51  Tex. 
Civ.  App.  83,  112  S.  W.  102.  W.  Va. 
Dawson  v.  Dawson,  57  W.  "Va.  520,  50 
S.  E.  613,  110  Am.  St.  Rep.  800;  Green 
v.  Campbell,  35  W.  Va.  698,  14  S.  E. 
212. 

Contra. — Another  court  may  make  a 
different  order,  though  no  material 
change  has  occurred.     In  re  King,  66 
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issued  the  original  order,  for  the  purpose  of  modifying  it.4  So  far  as 
the  interests  and  rights  of  the  child  itself  are  concerned  the  court  is 
not  bound  by  any  previous  adjudication.5 

E.  Modification  op  Judgment.  —  The  court  issuing  the  judgment 
in  habeas  corpus  proceedings  may  modify  or  set  aside  the  same,  as  in 
other  cases  wherein  judgments  have  been  rendered.0 

XV.  APPEAL  AND  REVIEW.  — A.  Right  of  Appeal  or  Re- 
view.—  The  right  of  review  in  habeas  corpus  proceedings  is  largely 
statutory.7     Writ  of  error  has  been  recognized  as  a  proper  method 


Kan.  695,  72  Pac.  263,  97  Am.  St.  Eep. 
399,  67  L.  R.  A.  783. 

4.  Willis  v.  Willis,  165  Ind.  332,  75 
N.  E.  655,  2  L.  B.  A.  (N.  S.)  244;  Dixon 
v.  Dixon,  71  N.  J.  Bq.  281,  71  Atl.  1133, 
affirming  72  N.  J.  Eq.  588,  66  Atl. 
597. 

5.  D.  C. — Slack  v.  Perrine,  9  App. 
Cas.  128.  Kali. — In  re  King,  66  Kan. 
695,  72  Pac.  263,  97  Am.  St.  Rep.  399, 
67  L.  E.  A.  783.  Ohio.— In  re  Barnes, 
30  Ohio  L.  J.  164. 

See  also:  Ga. — James  v.  Cleghorn,  63 
6a.  335.  Ky. — Bonney  v.  Bonney,  10 
Ky.  L.  Eep.  454,  9  S.  W.  404.  Mo. 
In  re  Doyle,  16  Mo.  App.  159.  W.  Va. 
Green  v.  Campbell,  35  W.  Va.  698,  14 
S.  E.  212,  29  Am.  St.  Eep.  843. 

Compare,  Bleakley  v.  Barclay,  75  Kan. 
462,  89  Pac.  906,  10  L.  E.  A.  (N.  S.) 
230. 

But  see  Cormack  v.  Marshall,  211  HI. 
519,  71  N.  E.  1077;  67  L.  E.  A.  787, 
where  the  court  while  recognizing  that 
the  interests  of  the  infant  must  always 
be  considered,  holds  that  the  parties 
themselves  to  the  prior  adjudication 
cannot  raise  this  question.  "Infants 
are  the  wards  of  the  state  and  of  the 
courts  of  the  state,  and  it  may  be  that, 
although  some  court  had  disposed  of 
an  infant  upon  the  contentions  of  par- 
ties then  before  it,  upon  a  sufficient 
showing  someone  not  a  party  to  that 
proceeding  might,  in  the  interest  of  the 
child,  invoke  the  action  of  the  court, 
and  the  court  might  entertain  the 
question;  but  to  do  so  could  only  be 
justified  in  extreme  cases,  where  it 
was  apparent  that  either  the  court 
who  originally  passed  upon  the  case 
had  been  imposed  upon  by  the  collusion 
of  parties,  or  by  perjury,  or  some 
other  extraordinary  matter  that  would 
warrant  the  court  in  declaring  an  ex- 
ception to  the  rule." 

6.  See  the  title  "Judgments*"  and 


Ex  parte  Von  Vetsera,  7  Cal.  App.  136, 
93  Pac.  1036.     But  see  supra,  XIV,  C. 

After  the  granting  of  an  order  dis- 
charging the  person  in  habeas  corpus 
proceedings,  the  regular  course  by 
which  to  bring  supplemental  matter 
before  the  court  is  by  making  a  show- 
ing why  the  former  order  should  be 
vacated,  accompanying  it  with  a  sup- 
plemental return,  with  request  for 
leave  to  file  the  same.  If  the  showing 
appears  to  be  sufficient,  the  prior  judg- 
ment should  be  vacated  and  leave 
granted  to  file  the  supplemental  re- 
turn. Then  when  the  supplemental  re- 
turn is  filed,  the  question  would  have 
regularly  arisen  upon  such  return,  in 
connection  with  the  original  return  and 
traverse,  whether  the  petitioner  should 
be  discharged  or  remanded  to  the  cus- 
tody of  the  officer.  Mears  Slaton  Lum- 
ber Co.  v.  District  Council,  156  111.  App. 
327. 

An  order  discharging  a  prisoner  may 
be  vacated  during  the  term  it  is  ren- 
dered or  entered  of  record.  'Tiberg  v. 
Warren,  192  Ped.  458,  112  C.  C.  A. 
596. 

New  trial  may  be  ordered.  Graham 
v.  Graham,  1  Serg.  &  E.   (Pa.)   330. 

7.  Ga. — People  v.  Schuster,  40  Ga. 
627.  Kan. — Skinner  v.  Sedgbeer,  8 
Kan.  App.  624,  56  Pae.  136.  Ky. — In  re 
Gill,  92  Ky.  118,  17  S.  W.  166.  N.  C. 
State  v.  Miller,  97  N.  C.  451,  1  S.  E. 
766.  Tex. — Pittman  v,  Byars,  101  S.  W. 
789.  Wyo. — Miskimmins  v.  Shaver,  8 
Wyo.  392,  58  Pac.  411,  49  L.  E.  A. 
831. 

But  see  McKercher  v.  Green,  13  Colo. 
App.  270,  58  Pac.  406,  to  the  effect  that 
no  special  statutory  provision  for  an 
appeal  need  be  made  in  such  cases. 

Such  procedure  is  the  same  as  in  civil, 
not  as  in  criminal  actions.  Ex  parte 
Decker  (Neb.),  108  N.  W.  157. 

To  the  effect  that  provision  for  ap- 
peal is  not  a  violation  of  constitutional 
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of  review  in  some  states,?  but  in  many  other  jurisdictions  this  pro- 
cedure cannot  be  resorted  to  in  habeas  corpus  cases.9  In  many  states 
an  appeal  is  a  proper  method  of  review,10  but  in  others  it  is  held  that 
appeal  will  not  lie  in  this  class  of  cases.11 


provisions  forbidding  the  suspension,  of 
the  writ,  see  infra,  XXIII. 

8.  Fla. — Tyler   v.    Painter,    16    Fla. 

144.  Ind.— Sherry  v.  Winton,  1  Ind.  96. 
Neb.— In  re  Greaser,  72  Neb.  612,  101 
N.  W.  235.  Wis.— State  v.  Smith,  65 
Wis.  93,  26  N.  W.  258. 

In  proceedings  involving  the  custody 
of  children  in  McKercher  v.  Green,  13 
Colo.  App.  270,  58  Pac.  406;  Sullivan 
v.  People,  224  111.  468,  79  N.  E.  695, 
modifying  126  111.  App.  389. 

The  judgment  of  an  individual  jus- 
tice of  the  appellate  court  cannot  be 
reviewed  by  writ  or  error  from  that 
court.  Ex  parte  Cox,  44  Fla.  537,  33 
So.  509,  61  L.  E.  A.  734.  See  In  re 
Curley,   34  Iowa  184. 

In  Discretion  of  Court. — Tyler  v. 
Painter,  16  Fla.  144;  Ex  parte  Finch, 
15   Fla.   632. 

9.  Me.— Stuart  i>.  Smith,  101  Me. 
397,  64  Atl.  663.  Md. — State  v.  Boyle, 
25  Md.  509.  Mass. — In  re  Bishop,  172 
Mass.  35,  51  N.  E.  191.  Okla.— Gar- 
rett v.  Kerner,  6  Okla.  (Mm.  47,  115 
Pac.  1027.  Mich.— In  re  Brock,  144 
Mich.  42,  107  N.  W.  447;  People  v. 
Fairman,  59  Mich.  568,  26  N.  W.  769; 
People  v.  Conant,  59  Mich.  565,  26  N. 
W.  768.  Contra,  In  re  Hicks,  20  Mich. 
129.  Va. — Bell  v.  Com.,  7  Gratt.  201. 
Wis.— State  v.  Brownell,  80  Wis.  563, 
50  N.  W.  413. 

Where  the  writ  had  been  quashed  in: 
People  v.  Conner,  64  N.  Y.  481. 

Where  the. court  had  refused  to  issue 
the  writ  in:  Donnelly  v.  State,  26  N. 
J.  601. 

Where  the  writ  was  denied,  error  to 
the  federal  circuit  court  of  appeals  was 
held  improper  in  Bainbow  v.  Young, 
154  Fed.  489,  83  C.  C.  A.  421,  under 
TJ.  S.  Rev.  St.,  763,  764. 

10.  U.  S. — Harkrader  v.  Wadley,  172 
U.  S.  148,  19  Sup.  Ct.  119,  43  L.  ed. 
399;  Ansbro  v.  United  States,  159  IT. 
S.  695,  16  Sup.  Ct.  187,  40  L.  ed.  310; 
Eat  parte  Lennon,  150  U.  S.  393,  14 
Sup.  Ct.  123,  37  L.  ed.  1120;  Cunning- 
ham v.  Neagle,  135  U.  S.  1,  10  Sup. 
Ct.  658,  34  L.  ed.  55;  King  v.  Mc- 
Lean Asylum,  64  Fed.  331,  12  C.  C.  A. 

145,  21  TJ.  S.  App.  481,  26  L.  E.  A. 
784;  In  re  Marmo,  138  Fed.  201;  In  re 
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Sun  Hung,  24  Fed.  723.  Ala.— Bar- 
riere  v.  State,  142  Ala.  72,  39  So.  55; 
Smotherman  v.  State,  140  Ala.  168,  37 
So.  376.  Ark.— State  v.  Williams,  97 
Ark.  243,  133  S.  W.  1017;  In  re  Jack- 
son, 45  Ark.  158.  D.  O. — Costello  v. 
Palmer,  20  App.  Cas.  210.  Ind. — Hen- 
son  v.  Walts,  40  Ind.  170;  Jemison  v. 
Walsh,  30  Ind.  167.  Kan. — Ex  parte 
Pettit,  84  Kan.  637,  114  Pac.  1071; 
State  v.  Bay,  81  Kan.  159,  105  Pac. 
46.  Minn.— State  v.  Hill,  10  Minn.  63. 
N.  J.— Baird  v.  Baird,  19  N.  J.  Eq. 
481.  N.  Y. — In  re  Serafford,  59  Hun 
320,  12  N.  Y.  Supp.  943.  S.  D.—In  re 
Hammil,  9  S.  D.  390,  69  N.  W.  577. 
Tex. — Ex  parte  Yerwood,  46  Tex.  Crim. 
559,  81  S.  W.  708;  Finney  v.  Walker 
(Tex.  Civ.  App.),  144  S.  W.  679;  Ex 
parte  Trader,  24  Tex.  App.  393,  6  S.  W. 
533.  Vt.— In  re  Cooper,  32  Vt.  253. 
Wash.— Garfinkle  v.  Sullivan,  37  Wash. 
650,  80  Pac.  188;  In  re  Sylvester,  21 
Wash.  263,  57  Pac.  829.  Wis.— Long- 
staff  v.  State,  120  Wis.  346,  97  N.  W. 
900.  Eng. — Barnardo  v.  Ford,  L.  R. 
(1892),  App.  Cas.  326,  61  L.  J.  Q.  B. 
728,  67  L.  T.  1,  56  J.  P.  629.  Can.— Eex 
v.  Barre,  15  Manitoba  420;  Lorenz  v. 
Lorenz,  7  Quebec  Pr.  149. 

In  the  following  eases  involving  the 
custody  of  children:  Ala. — Stewart  v. 
Paul,  141  Ala.  516,  37  So.  691.  Colo. 
People  v.  Court  of  Appeals,  27  Colo. 
405,  61  Pac.  592,  51  L.  E.  A.  105. 
Kan. — Bleakley  v.  Smart,  74  Kan.  476, 
87  Pac.  76.  Tex.— Hall  v.  Whipple  (Tex. 
Civ.  App.),  145  S.  W.  308. 

Where  the  Prisoner  Was  Ordered  Dis- 
charged.— Harkrader  v.  Wadley,  172  U. 
S.  148,  19  Sup.  Ct.  119,  43  L.  ed.  399; 
Smotherman  v.  State,  140  Ala.  168,  37 
So.  376. 

11.  IT.  S.— In  re  Durant,  84  Fed.  314. 
Ala. — Ex  parte  Montgomery  City  Coun- 
cil, 64  Ala.  463;  Matthews  v.  Hobbs,  51 
Ala.  210.  Ark. — Holdaway  v.  State,  105 
Ark.  1,  150  S.  W.  123;  Taylor  v.  Moore, 
99  Ark.  412,  138  S.  W.  634.  Cal  — In  re 
Hughes,  159  Cal.  360,  113  Pac.  684. 
Fla. — Tyler  v.  Painter,  16  Fla.  144.  Ky. 
Weddington  v.  Sloan,  15  B.  Mon.  147. 
Md. — City  of  Annapolis  v.  Howard,  80 
Md.  244,  30  Atl.  910;  Coston  v.  Coston, 
25  Md.  500.    Mich.— In  re  Brock,  144 
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What  Orders  Reviewable.  —  No  appeal  or  writ  of  error  is  proper  un- 
less a  final  order  has  been  entered.12  Accordingly,  it  has  been  held 
that  an  order  directing  a  discharge,13  an  order  made  subject  to  the 


Mich.  42,  107  1ST.  W.  446.  Miss.— Steele 
v.  Shireley,  13  Smed.  &  M.  196.  Mont. 
State  v.  Kennie,  24  Mont.  45,  60  Pao. 
589.  Neb. — In  re  Greaser,  72  Neb.  612, 
101  N.  W.  235;  In  re  Van  Sciever,  42 
Neb.  772,  60  N.  W.  1037.  N.  C— Stokes 
v.  Cogdell,  153  N.  C.  181,  69  S.  B.  65 
(except  in  cases  involving  custody  of 
children);  Walton  v.  Catlin,  60  N.  C. 
310.  See  Ledford  v.  Emerson,  143  N.  C. 
527,  55  S.  E.  969.  N.  D.— Carruth  v. 
Taylor,  8  N.  D.  166,  77  N.  W.  617. 
Ohio.— Ex  parte  Miller,  19  Ohio  C.  C. 
514,  10  Ohio  Cir.  Dec.  760.  Okla.— Ex 
parte  Logan,  33  Okla.  659,  126  Pac. 
800;  Garrett  v.  Kerner,  6  Okla.  Crim. 
47,  115  Pac.  1027.  Tenn.— State  v.  Ma- 
lone,  3  Sneed  413.  Tex. — Ex  parte  Cal- 
vin, 40  Tex.  Crim.  84,  48  S.  W.  518; 
Ex  parte  Hodges  (Tex.  Crim.),  45  S.  W. 
913.  Utah. — Mead  v.  Metcalf,  7  Utah 
103,  25  Pac.   729. 

Appeal  from  an  order  of  discharge 
was  held  improper  in:  Kan. — State  v. 
Pay,  81  Kan.  159,  105  Pac.  46.  Mich. 
People  v.  Fairman,  59  Mich.  568,  26 
N.  W.  769.  Mo. — Ex  parte  Jilz,  64  Mo. 
205,  27  Am.  Eep.  218.  Okla. — Wisener 
v.  Burrell,  28  Okla.  546,  118  Pac.  999, 
34  L.  B.  A.  (N.  S.)  755.  S.  O.— State 
v.  Buncan,  22  S.  C.  87.  Tex. — Dirks  v. 
State,  33  Tex.  227.  Utah.— In  re  Clasby, 
3  Utah  183,  1  Pac.  852. 

Appeal  from  an  order  denying  a  dis- 
charge was  held  improper  in:  U.  S. 
In  re  King,  51  Fed.  434.  Ky. — Mann 
v.  Russell,  22  Ky.  L.  Eep.  1340,  60  S.  W. 
522.  Tex. — Ex  parte  Eyan,  62  Tex. 
Crim.  19,  136  S.  W.  65;  Ex  parte 
Thomas,  61  Tex.  Crim.  573,  136  S.  W. 
60;  Ex  parte  Blankenship  (Tex.  Crim.), 
57  S.  W.  646. 

Appeal  from  the  refusal  to  grant  the 
writ  was  held  improper  in  Ex  parte 
Billups  (Tex.  Crim.),  101  S.  W.  789. 

Not  Discretionary. — In  re  Sun  Hung, 
24  Fed.  723,  the  court  held  that  under 
the  U.  S.  Bev.  St.,  §764,  as  amended 
by  the  act  of  March  3,  1885,  the  right 
of  appeal  in  such  cases  to  the  supreme 
court  is  absolute,  not  discretionary. 

The  complainant  in  a  habeas  corpus 
proceeding  is  not  a  "defendant"  for 
the  purpose  of  appeal,  within  the 
meaning  of  statute  allowing  a  defend- 


ant   to    appeal.      State   v.    Kennie,    24 
Mont.  45,   60  Pac.   589. 

12.  Carwile  v.  State,  148  Ala.  576, 
39  So.  220.  See  N.  Y.— People  v.  Walts, 
122  N.  Y.  238,  25  N.  B.  266.  N.  D. 
Carruth  v.  Taylor,  8  N.  D.  166,  77  N.  W. 
617.  S.  D.— In  re  Hammill,  9  S.  D.  390, 
69  N.  W.  577.  Wash.— In  re  Foye,  21 
Wash.  250,  57  Pac.  825,  and  generally 
the  titles,  "Appeals;"  "Writ  of  Er- 
ror." 

13.  Cal.— Ex  parte  White,  2  Cal. 
App.  726,  84  Pac.  242.  111.— Mager- 
stadt  v.  People,  105  111.  App.  316.  Md. 
Annapolis  v.  Howard,  80  Md.  244,  30 
Atl.  910;  State  v.  Boyle,  25  Md.  509; 
Coston  v.  Coston,  25  Md.  500.  Mo. 
Ex  parte  Jilz,  64  Mo.  205,  27.  Am.  Bep. 
218.  Okla. — Garrett  v.  Kerner,  6  Okla. 
Crim.  47,  115  Pac.  1027;  Wisener  v.  Bur- 
rell, 28  Okla.  546,  118  .Pac.  999,  34  L. 
B.  A.  (N.  S.)  755.  Pa.— Eussell  v. 
Com.,  1  Pen.  &  W.  82.  Utah.— In  re 
Clasby,  3  Utah  183,  1  Pac.  852. 

Contra.— U.  S. — Harkrader  v.  Wad- 
ley,  172  U.  S.  148,  19  Sup.  Ct.  119,  43 
L.  ed.  399.  Neb. — Atwood  v.  Atwater, 
34  Neb.  402,  51  N.  W.  1073.  N.  Y. 
People  v.  Kaiser,  206  N.  T.  46,  99 
N.  E.  195;  People  v.  Erie  County  Pen- 
itentiary, 125  App.  Div.  137,  109  N.  Y. 
Supp.  531;  Matter  of  Scrofford,  59  Hun 
320,  12  N.  Y.  Supp.  943.  Ohio.— Hen- 
derson i?.  James,  52  Ohio  St.  242,  39 
N.  E.  805,  27  L.  B.  A.  290.  Utah. 
Winnovich  v.  Emery,  33  Utah  345,  93 
Pac.  988.  Wash.— In  re  Garfinkle,  37 
Wash.  650,  80  Pac.  188.  Wis.— State 
v.  Smith,  65  Wis.  93,  76  N.  W.  258. 

In  Ledford  v.  Emerson,  143  N.  C.  527, 
55  S.  E.  969,  where  the  defendant  after 
his  arrest  on  a  capias  ad  satisfaciendum 
was  discharged  on  habeas  corpus,  the 
court  declared  that  the  writ  might  be 
treated  as  in  the'  nature  of  a  motion 
to  recall  the  execution  and  to  discharge 
the  defendant,-  the  denial  of  which  in 
the  opinion;  of  the  court  would  be  re- 
viewable on  appeal. 

Exceptions  do  not  lie  to  an  order  of 
discharge.  Stuart  v.  Smith,  101  Me. 
397,  64  Atl.  663;  Knowlton  v.  Baker, 
72  Me.  202;  In  re  Bishop,  172  Mass. 
35,  51  N.  E.  191;  Wyeth  v.  Eichardson, 
10  Gray  (Mass.)  240. 
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further  order  of  the  court,14  an  order  denying  a  discharge,18  a  decision 
in  chambers,18  or  in  vacation,17  refusal  to  quash  the  writ,18  or  to  issue 
the  same,10  or  to  dismiss  the  writ,20  or  an  order  directing  the  writ  to 
another  county21  or  directing  a  further  return22  is  not  final  for  this 
purpose. 

B.  Effect  of  Appeal.  —  No  right  of  suspension  or  stay  exists  un- 
less it  is  provided  for  by  statute.23  The  pendency  of  an  appeal  does 
not  operate  as  a  stay,24  but  provision  is  made,  in  some  states,  for  a  stay 
of  proceedings  on  appeal.2* 


14.  Hart  v.  Ootten,  44  Fla.  172,  31 
So.  817;  Coin.  v.  Blatt,  165  Pa.  213, 
30  Atl.  674,  35  W.  N.  C.  469.  Contra, 
States  v.  Banks,  25  Ind.  495. 

15.  Ex  parte  Thompson,  93  HI.  89; 
Ferguson-  v.  Ferguson,  36  Mo.  197.  And 
see  supra,  cases  cited  under  XVIII,  A. 
Contra,  Barriere  v.  State,  142  Ala.  72, 
39  So.  55;  Smothermani  v.  State,  140 
Ala.  168,  37  So.  376;  Spencer  v.  Kees, 
47  Wash.  276,  91  Pac.  963. 

In  Carwile  v.  State  (Ala.),  39 
So.  1024,  an  order  setting  aside  an 
order  admitting  the  prisoner  to  bail 
was  held  not  appealable. 

16.  Ex  parte  Jacobi,  104  Fed.  681. 
But  see  Vanvabry  v.  Staton,  88  Tenn. 
334,  12  S.  W.  786. 

17.  Hammond  v.  People,  32  111.  446, 
83  Am.  Dec.   286. 

18.  Rigor  v.  State,  101  Md.  465,  61 
Atl.   631. 

19.  Fla.— Ex  parte  Edwards,  11  Fla. 
174.  HI.— People  v.  McAnally,  221  111. 
66,  77  N.  E.  544.  Ky.— Gill's  Petition, 
92  Ky.  118,  17  S.  W.  166.  Tex.— Thomas 
v.  State,  40  Tex.  6;  Ex  parte  Ainsworth, 
27  Tex.  731;  Ex  parte  Magee,  44  Tex. 
Crim.  384,  71  8.  W.  599.  But  see  Hall 
v.  Whipple  (Tex.  Civ.  App.),  145  S.  W. 
308. 

In  Ex  parte  Blankenship  (Tex.  Crim.), 
57  S.  W.  646,  the  dismissal  of  a  peti- 
tion for  a  writ  of  habeas  eftrpus  with- 
out considering  the  merits  was  de- 
clared to  be  equivalent  to  a  refusal 
to  grant  the  writ  and  hence  not  ap- 
pealable. To  same  effect  Ex  parte 
Billups  (Tex.  Crim.),  87  S.  W.  347;  Ex 
parte  Martinez,  46  Tex.  Crim.  565,  81 
S.  W.  728. 

But  from  an  order  dismissing  the 
petition  for  a  writ  of  habeas  corpus, 
an  appeal  was  held  proper  in  Costello 
V.  Palmer,  20  App.  Cas.   (D.  C.)   210. 

20.  People  v.  Duryee,  188  N.  Y.  440, 
81  N.  E.  313,  reversing  109  App.  Div. 
533,  96  N.  Y.  Supp.  371. 
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21.  Ex  parte  McFarlane,  61  Tex. 
Crim.  204,  134  S.  W.  685. 

22.  In  re  Larson,  96  N.  Y.  381, 
reversing  31  Hun  539. 

23.  Ala.— O 'Neil  v.  State,  134  Ala. 
189,  32- So.  667.  N.  Y.— People  v.  Stout, 
10  Misc.  247,  31  N.  Y.  Supp.  421,  1 
N.  Y.  Ann.  Cas.  53.  Utah. — Winnovieh 
v.  Emery,  33  Utah  345,  93  Pac.  988. 

Counsel  fees  and  alimony  cannot  be 
asked  for  by  a  wife  pending  an  ap- 
peal in  habeas  corpus  proceedings. 
Bronk  v.  State,  43  Fla.  461,  31  So.  248, 
99  Am.  St.  Rep.  119. 

A  statutory  provision  for  a  stay  of 
proceedings  by  appeal  in  civil  and  crim- 
inal cases  does  not  allow  a  stay  on 
appeal  by  the  defendant  in  habeas  cor- 
pus proceedings.  State  v.  Fenton,  30 
Wash.  325,  70  Pac.  741. 

24.  TJ.  S—  Ex  parte  Green,  165  Fed. 
557.  Cal. — Ruef  v.  Superior  Court,  150 
Cal.  657,  89  Pac.  604.  Ga.— Jackson  v. 
Mayo,  34  Ga.  105.  la. — Orr  v.  Jack- 
son, 149  Iowa  641,  128  N.  W.  958; 
State  v.  Kirkpatrick,  54  Iowa  373,  6 
N.  W.  588.  La. — Ex  parte  Emanuel,  4 
La.  Ann.  424.  Wash. — State  v.  Superior 
Court,  56  Wash.  91,  105  Pac.  171;  State 
v.  Fenton,  30  Wash.  325,  70  Pac.  741. 
W.  Va. — In  re  Mooney,  26  W.  Va.  32. 

See  also  Willis  v.  Willis,  165  Ind. 
332,  75  N.  E.  655,  2  L.  R.  A.  (N.  S.) 
244;  State  v.  Poindexter,  45  Wash.  37, 
87  Pac.  1069. 

25.  People  v.  Mead,  641  How.  Pr. 
(N.  Y.)  252.  See  also  People  v.  Hurl- 
burt,  67  How.  Pr.  (N.  Y.)  362. 

Counter-bond  to  gain  the  custody  of 
children  pending  an  appeal  was  held  im- 
proper in  Goldsmith  v.  Valentine,  35 
App.  Cas.   (D.  C.)   299. 

Terms  of  Stay. — It  has  been  held, 
under  statute,  that  on  appeal  in  habeas 
corpus  proceedings,  an  order  of  dis- 
charge may  be  stayed  by  the  appellate 
court  without  fixing  any  terms  other 
than  the  stay  of  the  execution  of  the 
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C.  Parties  Entitled  To  Appeal.  —  It  has  been  held  in  various 
jurisdictions  that  the  petitioner,26  or  the  sheriff  or  other  person  in 
charge  of  the  prisoner,27  or  the  state,28  or  one  interested29  in  the  pris- 


order.    Henderson  v.  James,  52  Ohio  St. 
242,  39  N.  E.  805,  27  L.  B.  A.  290. 

"Where  the  prisoner  alleged  in  his 
petition  to  a  federal  court  that  he  was 
detained  in  Sing  Sing  prison  in  viola- 
tion of  the  constitution  of  the  United 
States  and  his  petition  was  denied,  it 
was  held  that  the  custody  of  the  pris- 
oner could  not  be  disturbed  pending 
the  appeal  (under  Bev.  St.,  765;  Sup. 
Ot.  Eule  34,  I,  1)  and  that  he  could 
be  required  to  perform  hard  labor. 
In  re  McKane,  61  Fed.  205. 

26.  In  State  v.  Bridges,  64  Ga.  146, 
where  the  wife  of  a  prisoner  sued  out 
a  writ  of  habeas  corpus,  it  was  held 
proper  for  her  to  bring  a  writ  of 
error. 

Where  an  insane  person  had  been 
brought  into  court  on  habeas  corpus  on 
the  petition  of  a  mere  stranger,  and  a 
guardian  ad  litem  had  been  appointed, 
it  was  held  that  the  petitioner  was 
not  the  proper  party  to  appeal.  In  re 
King,  161  Mass.  46,  36  N.  E.  685. 

27.  U.  S. — Carico  v.  Wilmore,  51 
Ted.  200.  D.  C. — Leonard  v.  Kodda,  5 
App.  Cas.  256.  Utah. — Winnovich  v. 
Emery,  33  Utah  345,  93  Pac.  988.  Wis. 
State  v.  Huegin,  110  Wis.  189,  85  N.  W. 
1046,  62  L.  E.  A.  700. 

A  sheriff,  defendant  in  a  petition  for 
the  writ  may  appeal  from  an  order  of 
discharge,  even  though  he  be  protected 
from  liability.  Yudakin  v.  Gates,  60 
Conn.  426,  22  Atl.  776. 

A  sheriff,  warden  or  other  custodian 
of  a  prisoner  may  sue  out  a  writ  of 
error  in  habeas  corpus  proceedings 
even  though  the  state  cannot  do  so, 
when  attempt  is  made  to  release  pris- 
oners held  on  criminal  charges.  Davis 
v.  Smith,  7  Ga.  App.  192,  66  S.  E.  401. 

A  superintendent  of  public  instruc- 
tion may  appeal  in  habeas  corpus  pro- 
ceedings to  which  he  has  been  made 
a  party  respondent  where  the  same  were 
instituted  to  inquire  into  his  detention 
of  a  minor  child  committed  to  school. 
State  v.  Merrill,  83  Minn.  252,  86  N.  W. 
89. 

Contra. — Pa. — Conn  v.  Newcomet,  18 
Pa.  Super.  508.  Vt. — In  re  Barker,  56, 
Vt  1.  Wash. — St.  Clair  v.  Williams, 
23  Wash.  552,  63  Pac.  206. 

Officers   of   the   state   militia   cannot 


appeal  when  persons  held  in  their  cus- 
tody are  discharged  in  habeas  corpus 
proceedings.  Burr  v.  Foster,  132  Ala. 
41,  31  So.  495. 

No  state  officer  can  prosecute  an  ap- 
peal in  habeas  corpus  proceedings. 
Gagnet  v.  Eeese,  20  Fla.  438. 

The  sheriff  cannot  appeal  in  habeas 
corpus  proceedings.  When  the  court 
orders  the  prisoner's  discharge,  the 
sheriff's  functions  are  at  an  end.  Cook 
v.  Wyatt,  60  Kan.  535,  57  Pac.  130. 

The  officer  cannot  appeal  though  a 
party  to  the  proceedings.  He  has  no 
interest  in  the  matter.  In  re  Quinn,  2 
App.  Div.  103,  37  N.  Y.  Supp.  534,  25 
Civ.  Proc.  226. 

28.  Ala.— State  v.  Davis,  156  Ala. 
181,  47  So.  182;  Barriere  v.  State,  142 
Ala.  72,  39  So.  55;  Burr  v.  Foster,  132 
Ala.  41,  31  So.  495.  D.  C— Palmer  *. 
Thompson,  20  App.  Cas.  273.  Neb. 
Atwood  v.  Atwater,  34  Neb.  402,  51 
N.  W.  1073.  N.  .Y.— People  ex  rel. 
Hubert  v.  Kaiser,  206  N.  Y.  46,  99  N.  E. 
195,  135  N.  Y.  Supp.  274;  In  re  Staf- 
ford, 59  Hun  320,  12  N.  Y.  Supp.  943. 
Va. — Attorney-General  v.  Fenton,  5 
Munf.   292. 

Contra. — State  v.  Berkstresser,  137 
Ala.  109,  34  So.  686,  wherein  the  state 
was  denied  the  right  to  appeal  from 
an  order  admitting  a  person  charged 
with  homicide  to  bail  in  habeas  cor- 
pus proceedings.  Fla. — Gagnet  v.  Eeese, 
20  Fla.  438.  Mich.— People  v.  Fairman, 
59  Mich.  568,  26  N.  W.  769;  People  v. 
Conantz,  59  Mich.  565,  26  N.  W.  768. 
N.  C.—Ex  parte  Williams,  149  N.  C. 
436,  63  S.  E.  108.  Tex.— McFarland  v. 
Johnson,  27  Tex.  105.  Utah.— In  re 
Clasby,  3  Utah  183,  1  Pac.  852. 

In  Ornelas  v.  Euiz,  161  U.  S.  502, 
16  Sup.  Ct.  689,  40  L.  ed.  787,  a  for- 
eign consul  was  permitted  to  appeal  on 
behalf  of  his  government  which  de- 
sired extradition. 

29.  Defendants,  though  not  related 
to  the  child  in  question  by  consan- 
guinity may  sue  out  a  writ  of  error 
from  an  order  removing  the  child  from 
their  custody.  Mahon  v.  People,  218 
111.  171,  75  N.  E.  768,  reversing  119  111. 
App.  497. 

Persons  from  whom  the  prisoner  is 
alleged    to    have   stolen   property   may 
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oner's  detention,  or  either  party30  may  take  an  appeal  in  habeas  corpus 
proceedings. 

D.  Custody  of  Party  Pending  Appeal.  —  Though  it  has  been  held 
that  the  prisoner  must  remain  in  custody  while  an  appeal  in  habeas 
corpus  proceedings  is  pending,31  statutory  provision  is  made  in  certain 
jurisdictions  for  release  on  bail  in  such  cases.32 

E.  Perfecting  Appeal.  —  The  method  of  taking  or  perfecting  is 
ordinarily  the  same  as  in  other  cases.33    But  provision  is  made  in  cer- 


appeal  from  an  order  in  a  civil  action 
to  which  they  are  parties  to  allow  the 
custody  of  the  prisoner  to  be  trans- 
ferred to  another  state.  Hyde  ».  Jen- 
kins, 6  La.  427. 

The  prosecuting  attorney  may  appeal. 
State  v.  Berkstresser,  137  Ala.  109,  34 
So.  686;  People  v.  Keeper  of  Peniten- 
tiary, 125  App.  Div.  137,  109  N.  Y. 
Supp.  531. 

The  city  may  appeal  where  the  valid- 
ity of  a  city  ordinance  is. to  be  deter- 
mined. City  of  Bessemer  v.  Eidge,  162 
Ala.  201,  50  So.  270. 

A  party  whose  complaint  results  in 
the  imprisonment  of  S.  for  contempt 
cannot  appeal  in  habeas  corpus  pro- 
ceedings brought  by  S.,  but  he  has  stand- 
ing in  the  appellate  court.  Orr  v. 
Jackson,  149  Iowa  641,  128  N.  W.  958. 

30.  Ga. — Livingston  v.  Livingston,  24 
Ga.  379.  N.  O. — Musgrove  v.  Kornegay, 
52  N.  C.  71.  Term. — Vanvabry  v.  Sta- 
ton,  88  Tenn.  334,  12  S.  W.  786. 

31.  N.  Y. — People  v.  Mead,  64  How. 
Pr.  252.  S.  C. — Ex  parte  Periera,  6 
Rich.  1149.  Tex. — Ex  parte  Parvin,  63 
Tex.  Crim.  512,  140  S.  W.  439;  Ex  parte 
Stephenson,  63  Tex.  Crim.  274,  140 
S.  W.  94;  Ex  parte  Tyer,  61  Tex.  Crim. 
66,  133  S.  W.  1046;  Ex  parte  Elmore 
(Tex.  Crim.),  88  S.  W.  347;  Ex  parte 
Wolston  (Tex.  Crim.),  68  S.  W.  679;  Ex 
parte  Walton,  45  Tex.  Crim.  74,  74  S.  W. 
314;  Ex  parte  Talbutt,  39  Tex.  Crim. 
12,  44  S.  W.  832;  Ex  parte  Branch,  36 
Tex.  Crim.  384,  37  S.  W.  421. 

See  Ex  parte  Green,  165  Fed.  557,  un- 
der Rule  33  of  the  U.  S.  Circuit  Court 
of  Appeals. 

See  provision  under  17.  S.  Supreme 
Court  Rule  34,  cl.  1.  In  re  McKane, 
61   Fed.  205. 

While  an  appeal  is  pending,  the  pris- 
oner cannot  be  compelled  to  work  in 
satisfaction  of  his  sentence.  Ex  parte 
Ryan,  62  Tex.  Crim.  19,  136  S.  W.  65. 

32.  U.  S.— Rogers  v.  Peck,  199  U.  S. 
425,  26  Sup.  Ct.  87,  50  L.  ed.  256.  D.  C. 
Costello  v.  Palmer,   20  App.   Cas.   210. 
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N.  Y.— People  v.  Baker,  139  App.  Div. 
471,  124  N.  Y.  Supp.  47.  Okla.— Ex 
parte  Tyler,  2  Okla.  Crim.  455,  102 
Pac.  716. 

Federal  Statute. — Under  Fed.  Rev. 
St.,  §266,  while  such  an  appeal  is 
pending  in  a  federal  court,  the  pris- 
oner cannot  be  deprived  of  his  liberty 
under  state  authority.  Ebanks  v.  Hale, 
168  IT.  S.  707,  18  Slip.  Ct.  942,  42  L.  ed. 
1214,  affirming  84  Fed.  311. 

33.  See  the  titles  "Appeals;" 
"Writ  of  Error." 

Discretion  of  Court. — The  method  of 
proceeding  by  writ  of  error  in  habeas 
corpus  cases  is  not  governed  by  tho 
general  statute  but  rests  in  the  dis- 
cretion of  the  appellate  court.  Tyler 
v.  Painter,  16  Fla.  144;  Ex  parte  Finch 
15  Fla.  632. 

Notice  of  Appeal. — The  appellate 
court  can  acquire  jurisdiction  over  the 
person  of  the  defendant  in  error  only 
by  the  proper  service  of  a  writ  of 
scire  facias  ad  audiendum  errores,  or  by 
his  voluntary  appearance  in  such  court. 
Belch  v.  Manning,  55  Fla.  229,  46 
So.  91. 

After  such  scire  facias  has  been  served 
on  one  defendant  in  error,  the  appel- 
late court  may  issue  another  scire  facias 
to  be  served  on  all  the  defendants  in 
error,  returnable  within  a  reasonable 
time  to  be  fixed  by  the  court.  Carlton 
v.  Johnson,  61  Fla.  13,  55  So.  79. 

Record. — The  writ  of  error  in  habeas 
corpus  proceedings  should  be  recorded 
in  the  minute  book  of  the  circuit  court 
and  not  in  the  chancery  order  book, 
if  a  scire  facias  may  be  dispensed  with. 
Moeller  v.  Stocker,  61  Fla.  342,  54  So. 
591. 

Bill  of  exceptions  is  unnecessary  on 
appeal  in  habeas  corpus  proceedings. 
Solomon  v.  Davenport,  87  Fed.  318,  30 
C.  C.  A.  664. 

Surrender  of  Custody. — It  was  held 
not  error  in  Joab  v,  Sheets,  99  Ind. 
328,  to  permit  the  appellants  to  per- 
fect their  appeal  without  first  surren- 
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tain  jurisdictions  for  an  appeal  of  a  summary  character.34  All  the 
original  papers35  including  the  petition  for  the  writ,30  and  also  all  the 
essential  facts,37  particularly  those  showing  wherein  the  ruling  of  the 
lower  court  is  erroneous,38  and  in  some  jurisdictions,  a  transcript  of 
the  evidence,39  all  of  the  same  being  duly  certified,40  must  be  contained 
in  the  record.  In  certain  jurisdictions  an  appeal  bond  is  required.41 
F.  Nature  of  Review  on  Appeal.  —  A  speedy  hearing  on  appeal 
in  habeas  corpus  proceedings  is  provided  for  by  statute  in  certain 
jurisdictions.42  In  certain  states,  the  sole  question  on  appeal  is 
whether  or  not  the  lower  court  acted  within  its  jurisdiction,43  and 
the  evidence  is  not  reviewed44  except  to  determine  that  there  is  evi- 


dering  the   possession   of  the  child  as 
ordered  by  the  court. 

Briefs.— See  Smith  v.  State,  21  Neb. 
552,  32  N.  W.  594.  Compare  Ex  parte 
McAffrey,  4  Okla.  Grim.  687,  114  Pac. 
355. 

34.  Barranger  v.  Baum,  103  Ga.  465, 
30  S.  E.  524,  68  Am.  St.  Rep.  113; 
Weaver  v.  Thompson,  11  Ga.  App.  132, 
74  S.  B.  901;  State  v.  Eiley,  116  Minn. 
1,  133  N.  W.  86. 

35.  In  re  Glenn,  54  Md.  572;  Ex 
parte  Adams  (Tex.  Crim.),  58  S.  W.  86; 
Ex  parte  Malone,  35  Tex.  Crim.  297,  31 
S.  W.  665;  Ex  parte  Barrier,  17  Tex. 
App.  585. 

36.  State  v.  Ensign,  13  Neb.  250,  13 
N.  W.  216. 

37.  Ala,.— Ex  parte  Cleveland,  26 
Ala.  306.  Mass. — In  re  Sellers,  186  Mass. 
301,  71  N.  E.  542.  Tex. — Miller  v.  State, 
42  Tex.  309;  Ex  parte  Teague  (Tex. 
Crim.),  145  S.  W.  620;  Ex  parte  North- 
ern, 63  Tex.  Crim.  275,  140  S.  W.  95; 
Ex  parte  Brown,  43  Tex.  Crim.  45,  64 
S.  W.  249;  Ex  parte  Clay  (Tex.  Crim.), 
51  S.  W.  241 ;  Ex  parte  Snyder,  39  Tex. 
Crim.  120,  44  S.  W.  1108;  Ex  parte 
Malone,  35  Tex.  Crim.  297,  31  S.  W. 
665,  33  S.  W.  360;  In  re  Cole,  14  Tex. 
App.  579;  Ex  parte  Walker,  3  Tex.  App. 
668. 

38.  Sheldon  v.  Boyce,   20   Tex.   S28. 

39.  People  v.  Hessing,  28  111.  410; 
In  re  Bresee,  82  Iowa  573,  48  N.  W. 
991. 

40.  ■  Hart  v.  Cotten,  44  Fla.  172,  31 
So.  817;  Ex  parte  Finch,  15  Pla.  630; 
Ex  parte  Hartley  (Tex.  Crim.),  58  S. 
W.  110;  Ex  parte  Blankenship  (Tex. 
Crim.),  57  S.  W.  646;  Ex  parte  Sebas- 
tian (Tex.  Crim.),  53  S.  W.  690;  Ex 
parte  Calvin,  40  Tex.  Crim. -84,  45  S.  W. 
518;  Ex  parte  Williams,  39  Tex.  Crim. 
524,  47  S.  W.  365. 


41.  In  re  Newman,  79  Fed.  615; 
State  v.  Superior  Court,  32  Wash.  143, 
72  Pae.  1040.  See  in  general  the  title 
"Appeal  Bonds." 

The  state,  in  taking  an  appeal,  is  not 
required  to  give  security  for  costs.  State 
v.  Davis,  156  Ala.  181,  47  So.  182. 

Where  the  United  States  is  the  real 
party  appellant,  no  appeal  bond  is  re- 
quired. Palmer  v.  Thompson,  20  App. 
Cas.  (D.  C.)  273;  Leonard  v.  Eodda, 
5  App.  Cas.  (D.  C.)  256. 

42.  TJ.  S.— Storti  v.  Com.,  183  U.  S. 
138,  22  Sup.  Ct.  72,  46  L.  ed.  120,  under 
U.  S.  Bev.  Sts.,  §761,  et  seq.;  Roberts 
v.  Beilly,  116  TJ.  S.  80,  6  Sup.  Ct.  291, 
29  L.  ed.  644.  S.  D  —  In  re  Hammill,  9 
S.  D.  390,  69  N.  W.  577.  Wash.— In  re 
Foye,  21  Wash.  250,  57  Pac.  825. 

Order  rules  as  to  filing  briefs  are 
not  adhered  to.  Smith  v.  State,  21  Neb. 
552,  32  N.  W.  594. 

43.  D.  C. — Palmer  v.  Thompson,  20 
App.  Cas.  273.  Wis. — Wright  v.  Wright, 
74  Wis.  439,  43  N.  W.  145.  Can.— In  re 
Trepanier,  12  Can.  Sup.  111. 

44.  la,— Hall  v.  Wintermute,  134  N. 
W.  425.  Kan. — In  re  Clyne,  52  Kan.  441, 
35  Pac.  23.  Miss. — Ex  parte  Newson, 
58  So.  539.  N.  Y. — People  v.  Stern- 
berger,  153  N.  Y.  684,  47  N.  E.  918, 
dismissing  12  App.  Div.  398,  42  N.  Y. 
Supp.  423.  Pa. — Com.  v.  Maurer,  42 
Pa.  Super.  170;  Com.  v.  Hare,  36  Pa. 
Super.  125.  S.  C. — Ex  parte  Canova,  84 
S.  C.  473,  65  S.  E.  625,  67  S.  E.  476; 
Ex  parte  Heed,  19  S.  C.  604.  Tex.— Ex 
parte  Beaupre  (Tex.  Crim.),  135  S.  W. 
547;  Ex  parte  Parker,  48  Tex.  Crim.  486, 
88  S.  W.  230;  Ex  parte  Rucker,  6  Tex. 
App.  81;  In  re  McKinney,  5  Tex.  App. 
500;  In  re  Day,  3  Tex.  App.  500;  Ex 
parte  Cook,  2  Tex.  App.  388;  Sharp  v. 
State,  1  Tex.  App.  299.  But  see  Ex 
parte  Foster,  5  Tex.  App.  625,  admis- 
sion to-  bail. 
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dence  to  support  the  findings  regardless  of  its  weight,46  and  that  there 
has  been  no  abuse  of  discretion.48  In  other  jurisdictions,  the  court 
may  review  the  evidence,47  though  the  review  is  limited  to  the  record 
in  the  case.48  In  all  cases,  great  deference  is  shown  to  the  finding  of 
the  lower  court,  and  its  judgment  will  not  be  interfered  with  unless 
there  has  been  a  prejudicial  error  or  abuse  of  discretion.49 

G.  Judgment  on  Appeal.  —  Matters  arising  subsequent  to  the  tak- 
ing of  the  appeal  in  habeas  corpus  proceedings  will  be  taken  into  ac- 
count in  rendering  judgment  on  appeal.60  Therefore,  if,  subsequent 
to  the  appeal  and  prior  to  the  entry  of  judgment  it  appears  that  the 


45.  Ga.^Chunn  v.  Graham,  117  Ga. 
551,  43  S.  E.'  987.  la. — Morrison  v. 
Dwyer,  143  Iowa  502,  121  N.  W.  1064; 
Smiley  v.  Mcintosh,  129  Iowa  337,  105 
N.  W.  577;  Dunkin  v.  Seifert,  123  Iowa 
64,  98  N.  W.  558;  Bonnett  v.  Bonnett, 
61  Iowa  199,  16  N.  W.  91,  47  Am. 
Rep.  810.  N.  Y.— People  v.  Van  De 
Carr,  87  App.  Div.  383,  84  N.  Y.  Supp. 
461,  18  N.  Y.  Crim.  31.  Wis.— Lund- 
strum  v.  State,  140'  Wis.  141,  121  N.  W. 
883. 

46.  Ga. — Evans  v.  Lane,  8  Ga.  App. 
S26,  70  S.  E.  603.  Tex.— Bemus  v.  Be- 
mus  (Tex.  Civ.  App.),  133  S.  W.  503. 
Wyo.— Tytler  v.  Tytler,  15  Wyo.  319,  89 
Pae.  1. 

47.  U.  S. — Johnson  v.  Sayre,  158  TJ. 
S.  109,  15  Sup.  Ct.  773,  39  L.  ed.  914. 
Colo, — McKercher  v.  Green,  13  Colo. 
App.  270,  58  Pac.  406,  wherein  the  cus- 
tody of  children  was  involved.  D.  C. 
In  re  Marsh,  McArthur  &  M.  32.  Ind. 
Jones  v.  Darnall,  103  Ind.  569,  2  N.  E. 
229,  53  Am.  Rep.  '545  (custody  of 
child) ;  In  re  Kendall,  100  Ind.  599.  But 
see  Ex  parte  Walton,  79  Ind.  600.  Kan. 
In  re  Freeman,  54  Kan.  493,  38  Pac. 
558.  Minn. — Ex  parte  Gauthier,  110 
Minn.  103,  124  N.  W.  634.  Wash. 
Spencer  v.  Kees,  47  Wash.  276,  91  Pac. 
963. 

48.  Fla. — Ex  parte  Edwards,  11  Fla. 
174.  la. — In  re  Bresee,  82  Iowa  573, 
48  N.  W.  991.  Pa — Com.  v.  Superin- 
tendent of  Prison,  220  Pa.  401,  69  Atl. 
916.  Tex. — Ex  parte  Rothschild,  2  Tex. 
App.  560.  Vt.— Ex  parte  Bryon,  83  Vt. 
108,  74  Atl.  488. 

The  court  cannot  review  a  refusal 
to  discharge  when  not  in  session.  Ex 
parte  Wall,   84  Miss.   783,   38   So.   628: 

49.  U.  S  — In  re  Can  Pon,  168  Fed. 
479,  93  C.  C.  A.  635,  affirming  In  re 
Tang  Tun,  161  Fed.  618;  United  States 
v.  Bonan,  33  Fed.  117.    Ala. — State  v. 
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Lacey,  158  Ala.  16,  48  So.  343.  D.  O. 
Beall  v.  Bibb,  19  App.  Cas.  311.  Ga. 
Wilkinson  v.  Lee,  138  Ga.  360,  75  S.  E. 
477;  Bentley  v.  Terry,  59  Ga.  555,  27 
Am.  Rep.  399;  Lindsey  v.  Lindsey,  14 
Ga.  657.  El. — People  v.  Hessing,  28 
111.  410.  la. — Myers  v.  Clearman,  125 
Iowa  461,  101  N.  W.  193;  Jenkins  v. 
Clark,  71  Iowa  552,  32  N.  W.  504.  La. 
State  v.  Zummo,  115  La.  456,  39  So. 
442.  Miss.— In  re  Jefferson,  62  Miss. 
223.  Ore. — Ex  parte  Stacey,  43  Ore.  85, 
75  Pac.  1060;  Ex  parte  Howe,  26  Ore. 
181,  37  Pac.  536.  Tex. — Ex  parti 
Basham  (Tex.  Crim.),  145  S.  W.  619; 
Ex  parte  Kramer,  19  Tex.  App.  123; 
In  re  Moore,  5  Tex.  App.  103. 

Analogy  to  Verdict. — The  judgment 
of  the  court  upon  the  facts,  in  cases 
of  habeas  corpus,  is  analogous  to  the 
verdict  of  the  jury,  and  will  not  be 
disturbed  by  the  reviewing  court  if 
there  be  enough  to  support  it,  although 
there  may  have  been  other  evidence 
strongly  in  conflict  with  it.  Starr  v. 
Barton,  34  Ga.  99.  Dunkin  v.  Seifert, 
123  Iowa  64,  98  N.  W.  558,  and  Bon- 
nett v.  Bonnett,  61  Iowa  199,  16  N.  W. 
91,  471  Am.  Rep.  810,  are  to  the  same 
effect. 

Necessity  of  Motion  for  New  Trial. 
Where  there  is  a  trial  in  a  habeas  cor- 
pus case,  a  motion  for  new  trial  must 
be  made  as  in  any  ether  civil  action,  to 
secure  a  review  in  the  appellate  court 
of  any  errors  in  the  proceedings.  In  re 
Van  Sciever,  42  Neb.  772,  60  N.  W. 
1037. 

50.  Ga.— Carter  v.  Gabrels,  136  Ga, 
177,  71  S.  E.  3.  N.  Y.— People  v.  Rear- 
don,  186  N.  Y.  164,  78  N.  E.  860,  re 
versing  98  N.  Y.  Supp.  399.  Pa. — Com, 
v.  Cairns,  46  Pa.  Super.  96.  Tex, 
Ex  parte  Brown  (Tex.  Crim.),  55  S.  W, 
814;  Ex  parte  Tripp  (Tex.  Crim.),  77 
S.  W.  222;  Ex  parte  Messer  (Tex. 
Crim.),  61  S.  W.  405. 
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prisoner  is  no  longer  in  custody,51  or  that  his  imprisonment  has  become 
legal,52  or  that  a  determination  in  the  ease  at  bar  would  for  any  reason 
be  an  idle  ceremony,53  the  court  will  dismiss  the  appeal. 

If  the  court,  on  an  appeal  from  an  order  discharging  the  prisoner, 
reverses  the  judgment  of  the  lower  court,  the  appellate  court  may 
remand  the  prisoner  to  the  custody  from  which  he  had  been  liberated.5* 

XVI.  CERTIORARI.53  —  Certiorari  is  recognized  as  a  proper  reme- 
dy to  accompany  a  writ  of  habeas  corpus  and  to  afford  an  auxiliary 
remedy  to  supplement  the  writ,56  and  also  for  the  purpose  of  review 
of  the  decision  in  habeas  corpus  proceedings,57  or  in  cases  wherein  an 


51.  N.  O. — Ex  parte  Person,  52  S.  E. 
1033.  S.  C. — Ex  parte  Pereira,  6  Kich. 
L.  149.  Tex. — Ex  parte  Harrison  (Tex. 
(Mm.),  47  S.  W.  471;  In  re  Cole,  14 
Tex.  App.  579;  Ex  parte  Cohn,  2  Tex. 
App.  38ft;  Ex  parte  Peyton,  2  Tex. 
App.  295: 

The  mere  fact  that  the  sentence  has 
expired  is  no  ground  for  discharge  on 
appeal.  There  is  no  presumption  that 
such  sentence  will  terminate  the  cus- 
tody.    Lark  v.  State,  55  Ga.  435. 

52.  Witmore  v.  Burgan,  70  Iowa  161, 
30  N.  W.  391. 

53.  TJ.  S.— United  States  v.  Arnold, 
82  Fed.  769,  27  C.  C.  A.  342.  S.  D. 
Ex  parte  Wilken,  22  S.  D.  135,  115 
N.  W.  1075.  Tex. — Ex  parte  Davis 
(Tex.  (Mm.),  36  S.  W.  441. 

54.  Haddox  v.  Eiehardson,  168  Fed. 
635,  94  C.  C.  A.  99;  State  v.  Shrader, 
73  Neb.  618,  103  N.  W.  276,  119  Am. 
St.  Sep.  913. 

A  mandate  affirming  a  decision  of 
the  circuit  court  which  denied  a  writ 
of  habeas  corpus  may  be  stayed,  pend- 
ing the  decision  of  the  supreme  court 
upon  an  application  for  a  certiorari, 
unless  the  circumstances  are  exception- 
al. The  relator  might  otherwise  be 
left  remediless.  Eose  v.  Eoberts,  99 
Fed.  952,  40  O.  C.  A.  203. 

The  court  in  its  judgment  on  appeal 
in  habeas  corpus  proceedings  may  di- 
rect an  opinion  certified  down  in  ad- 
vance of  the  statutory  time.  State  v. 
Herndon,  107  N.  C.  934,  12  S.  E.  268. 

In  Texas,  the  court  of  appeals  estab- 
lished the  rule  of  abstaining  from  com- 
ment upon  the  evidence  in  habeas  cor- 
pus cases.  Ex  parte  Bucker,  6  Tex. 
App.   81. 

55.  See  generally  4  Standard  Proc. 
881,  et  seq. 

56.  U.  S  — Hyde  v.  Shine,  199  U.  S. 
62,  25  Sup.  Ct.  760,  50  L.  ed.  90.  Md. 
In  re  Glenn,  54  Md.  572.    Mich.— Ire  re 


Lewis,  124  Mich.  199,  82  N.  ,W.  816; 
People  v.  Judge,  30  Mich.  266.  Minn. 
In  re  Snell,  31  Minn.  110,  16  N.  W. 
692.  Mont.— In  re  Boyle,  26  Mont.  365, 
68  Pac.  409;  State  v.  Kennie,  24  Mont. 
45,  60  Pac.  589.  N.  Y. — People  v.  Hagan, 
34  Misc.  24,  69  N.  T.  Supp.  451,  15 
N.  Y.  Crim.  363.  Pa.— Com.  v.  Green, 
185  Pa.  641,  40  Atl.  96.  Eng.— Eex  v. 
Marks,  3  East  157. 

See  also  4  Standard  Proc.  889. 

It  is  not  always  necessary  to  ac- 
company a  writ  of  habeas  corpus  with 
a  writ  of  certiorari.  People  v.  Flynn, 
72  App.  Div.  67,  76  N.  Y.  Supp.  293, 
affirming  37  Misc.  87,  74  N.  Y.  Supp. 
731,  16  N.  Y.  Crim.  278. 

57.  Ala. — Ex  parte  Montgomery,  64 
Ala.  463.  But  see  Smotherman  v.  State, 
140  Ala.  168,  37  So.  376.  Ark.— Hold- 
away  v.  State,  150  S.  W.  123;  Taylor  v. 
Moore,  99  Ark.  412,  138  S.  W.  634; 
Ex  parte  Boles,  88  Ark.  388,  114  S.  W. 
918.  Cal  — In  re  Hughes,  159  Cal.  360, 
113  Pac.  684.  Colo. — Martin  v.  District 
Court,  37  Colo.  110,'  86  Pae.  82.  See 
People  v.  Court  of  Appeal,  27  Colo.  App. 
405,  61  Pac.  592.  Ga. — Chapman  v. 
Woodruff,  34  Ga.  91.  la. — Orr  •».  Jack- 
son, 149  Iowa  641,  128  N.  W.  598. 
Mich. — Carpenter  v.  Carpenter,  149 
Mich.  138,  112  N.  W.  748;  In  re  Brock, 
144  Mich.  42,  107  N.  W.  446;  Palmer 
v.  Kalamazoo  Circuit  Judge,  83  Mich. 
528,  47  N.  W.  355;  Tomlin  v.  Fisher, 
27  Mich.  524.  Mo. — State  ex  ret  Walker 
v.  Dobson,  135  Mo.  1,  36  S.  W.  238. 
Seo  State  v.  Simmons,  112  Mo.  App. 
535,  87  S.  W.  35.  Mont.— State  v.  First 
Judicial  Dist.  Ct.,  24  Mont.  539,  63 
Pac.  395.  N.  Y— In  re  Husted,  17  Abb. 
Pr.  326n.  N.  C.—In  re  Holley,  154  N.  C. 
163,  69  S.  E.  872;  Stokes  v.  Cogdell, 
153  N.  C.  181,  69  S.  E.  65;  State  v. 
Herndon,  107  N.  C.  934,  12  S.  E.  268. 
Ohio.— Ex  parte  Collier,  6  Ohio  St.  55. 
Pa.— Com.  v.  McDougall,  203  Pa.  291, 
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appeal  has  been  denied  improperly.58  In  such  proceedings  to  review 
habeas  corpus  proceedings,  the  court  will  not  re-examine  the  evidence,50 
but  will  determine  merely  whether  or  not  the  court  below  acted  within 
its  jurisdiction.60 

XVII.  MANDAMUS.  —  Mandamus  will  not  lie  to  compel  the 
issuance  of  a  writ  of  habeas  corpus.61  But  a  trial  court  may,  by 
mandamus,  be  compelled  to  proceed  to  a  hearing  in  habeas  corpus  pro- 
ceedings,62 though  a  judgment  within  the  jurisdiction  of  the  court 
will  not  be  reviewed  on  mandamus.63 

XVIII.  HABEAS  CORPUS  FOR  PURPOSE  OF  REVIEW.  — Al- 
though the  writ  of  habeas  corpus  cannot  be  used  as  a  substitute  for 
appeal,  writ  of  error  or  certiorari,64  in  certain  jurisdictions  it  has  been 


52  Atl.  254;  Com.  v.  Butler,  19  Pa. 
Super.  626. 

Contra,  People  v.  Tueker,'  3  N.  T. 
Supp.  792.  And  see  In  re  Hammer,  113 
Wis.   96,   89  N.  W.  111. 

A  statute  requiring  all  appellate  pro- 
ceedings to  "be  taken  in  a  proceeding 
to' be  called  an  appeal"  does  not  abol- 
ish the  distinction  between  the  writs 
which  prior  thereto  brought  the  pro- 
ceedings before  the  court  for  review. 
An  appeal  in  habeas  corpus  proceed- 
ings is  merely  a  certiorari  and  only 
brings  up  for  review  the  record.  Er- 
rors in  rulings  on  evidence  cannot 
therefore  be  considered.  Com.  v.  Super- 
intendent of  Prison,  220  Pa.  401,  69 
Atl.  916,  21  L.  B.  A.  (N.  S.)  939. 
See  Com.  v.  McDougall,  203  Pa.  291, 
52  Atl.  254. 

58.  State  v.  Livingston,  170  Ala. 
147,  54  So.  109. 

59.  Covrie  v.  Covrie,  42  Mich.  509, 
4  N.  W.  213.  See  also  4  Standard 
Proc.  944. 

60.  Colo. — Martin  v.  District  Court, 
37  Colo.  110,  119,  86  Pac.  82,  85,  119 
Am.  St.  Eep.  262.  Mo.^State  v.  Sim- 
mons, 112  Mo.  App.  535,  87  S.  W.  35. 
Mont. — State  v.  District  Court,  24 
Mont.  539,  63  Pac.  395.  Wis.— Long- 
staff  v.  State,  120  Wis.  346,  97  N.  W. 
900;  State  ex  rel.  Gaster  ».  Whiteher, 
117  Wis.  668,  94  N.  W.  787,  98  Am. 
St.  Eep.  968;  State  v.  Circuit  Court, 
101  Wis.  422,  77  N.  W.  745. 

Although  the  petition  on  which  an 
order  of  discharge  does  not  state  suffi- 
cient facts  to  entitle  petitioner  to  re- 
lief, the  court  in  holding  it  sufficient 
does  not  exceed  its  jurisdiction  and  its 
ruling  cannot  be  reviewed  by  certiorari. 
In  re  Hughes,  159  Cal.  360,  113  Pac. 
684.      Compare    Corrie    p.     Corrie,     42 
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Mich.  509,  4  N".  W.  213;  State  v.  Hern- 
don,  107  N.  C.  934,  12  S.  E.  268. 

Determination  or  Judgment. — See  4 
Standard  Proc.  948,  and  Smith  v.  Bragg, 
68  Ga.  650. 

61.  Ala. — Ex  parte  Jones,  94  Ala 
33,  10  So.  429.  Ark. — Giboney  v.  Sog- 
ers, 32  Ark.  462.  N.  Y. — People  v.  Bus- 
sell,  46  Barb.  27. 

See  also  the  title  "Mandamus." 

62.  Ala. — Ex  parte  Charleston,  107 
Ala.  688,  18  So.  224;  Ex  parte  Mahone, 
30  Ala.  49,  68  Am.  Dec.  111.  Ark.— Ex 
parte  Good,  19  Ark.  410;  Wright  v. 
Johnson,  5  Ark.  687.  La. — Ex  parte 
Eyan,  124  La.  356,  50  So.  385. 

63.  Eisen  v.  Zimmer,  254  111.  43,  98 
N.  E.  285. 

The  vacation  of  an  order  discharging 
the  prisoner  will  not  be  compelled  by 
mandamus.  Attorney-General  v.  Jack- 
son County  Cir.  Judge,  90  Mich.  272, 
51   N.   W.   280. 

64.  U.  S.— Toy  Toy  v.  Hopkins,  212 
IT.  S.  542,  29  Sup.  Ct.  416,  53  L.  ed. 
644;  Valentine  v.  Mercer,  201  U.  S. 
131,  26  Sup.  Ct.  368,  50  L.  ed.  693. 
Fla. — Eandall  v.  Tillis,  43  Fla.  43,  29 
So.  540.  Ga. — Davis  v.  Smith,  7  Ga. 
App.  192,  66  S.  E:  401.  Idaho.— Ex 
parte  Knudtson,  10  Idaho  676,  79  Pac. 
641.  111. — Hamerick  v.  People,  126  111. 
App.  491.  Ind. — Welty  v.  Ward,  164 
Ind.  457,  73  N.  E.  889,  72  N.  E.  596; 
Gillespie  v.  Eump,  163  Ind.  457,  72  N. 
E.  138.  la. — Ware  v.  Sanders,  146  Iowa 
233,  124  N".  W.  1081.  Miss.— Ex  parte 
Smith,  79  Miss.  373,  30  So.  710.  Mo. 
In  re  Copenhaver,  118-  Mo.  377,  24  S.  W. 
161,  40  Am.  St.  Eep.  382;  Ex  parte 
Leach,  149  Mo.  App.  317,  130  S.  W. 
394.  Nev. — Ex  parte  Davis,  33  Nev. 
309,  110  Pac.  1131,  1135.  N.  Y.— Peo- 
ple  ex  rel.   Burke  v.    McLaughlin,    77 
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held  that  it  may  be  issued  by  the  appellate  court  for  the  purpose  of 
reviewing  the  decision  of  the  lower  court  in  habeas  corpus  proceedings.65 

XIX.  COSTS.  —  The  payment  of  costs  in  habeas  corpus  proceed- 
ings is  generally  regulated  by  statute.66  Under  various  statutes  it  has 
been  held  that  the  costs  may  be  assessed  against  the  petitioner,67  or 
against  the  respondent.68  In  some  states  provision  is  made  for  the 
payment  of  the  costs  by  the  public.69  The  petitioner  will  not  be  re- 
quired to  give  security  for  costs,70  even  where  he  is  a  non-resident.71 

XX.  SUSPENSION  OF  REMEDY.  — A.  Constitutional  Pro- 
visions. —  It  is  provided  by  the  federal  constitution  that  ' '  The  priv- 
ilege of  the  writ  of  habeas  corpus  shall  not  be  suspended,  unless  when 
in  cases  of  rebellion  or  invasion  the  public  safety  may  require  it."72 
Similar  provisions  are  contained  in  the  state  constitutions.73 


Misc.  13,  136  N.  Y.  Supp.  123;  People 
v.  Hagan,  25  Misc.  125,  54  N.  Y.  Supp. 
826,  13  N.  Y.  Crim.  418.  Okla  — Ex 
parte  Cranford,  3  Okla.  Crim.  189,  105 
Pac.  367.  Pa. — Com.  v.  Seechrist,  27  Pa. 
Super.  423;  Com.  v.  McAleese,  10  Pa. 
Super.  286,  44  W.  N.  C.  207.  Tex. 
Ex  parte  Walsh,  59  Tex.  Crim.  409,  129 
S.  W.  118;  Ex  parte  Cain,  56  Tex.  Crim. 
538,  120  S.  W.  999.  Eng.— In  re  Dunn, 
17  L.  J.  C.  P.  97. 
See  also  supra,  XIII,  F,  4. 

65.  In  re  Croom,  19  Ala.  561. 

In  Arkansas  Industrial  Co.  v.  Neel,  48 
Ark.  283,  3  S.  W.  631,  such  writ  was 
held  proper  in  connection  with  a  writ 
of  certiorari. 

66.  See:  N.  Y.— People  v.  Burr,  127 
App.  Div.  907,  111  N.  Y.  Supp.  1136 
(under  N.  Y.  Code  Civ.  Proc,  §2000); 
In  re  Barnett,  53  How.  Pr.  247,  11  Hun 
468  (discretion  of  court).  Eng. — Reg. 
v.  Jones  (1894),  2  Q.  B.  382,  70  L.  T. 
N.  S.  845.  Can. — In  re  Quai  Shing,  6 
Brit.  Col.  86;  Beg.  V.  Bowers,  34  Nova 
Scotia  550. 

For  an  exhaustive  review  of  the 
Tennessee  statutes  on  this  question,  see 
Henderson  v.  Walker,  101  Tenn.  229,  47 
S.  W.  430. 

See  generally  the  title  "Costs." 

As  to  the  nature  of  habeas  corpus 
proceedings,  see  supra,  I. 

Habeas  corpus  is  a  special  proceeding 
in  the  nature  of  an  action  within  the 
meaning  of  a  statute  allowing  costs  in 
such  a  proceeding.  State  v.  Newell,  13 
Mont.  302,  34  Pac.  28. 

67.  State  v.  Eeynolds,  13  Mont.  423, 
34  Pac.  613;  Taggart  v.  Hutson,  Bice 
(S.  C.)   300. 

The  court  may  require  a  fee  of  the 


petitioner.  In  re  Moy  Chee  Kee,  33 
Fed.  377. 

68.  Ind. — MeGlennan  v.  Margowski, 
90  Ind.  150.  Miss.— Matthews  v.  W'alk- 
er,  57  Miss.  337.  Pa. — Ohio  v.  Hinch- 
man,  27  Pa.  479,  13  Leg.  Int.  12,  though 
the  judgment  was  in  his  favor.  Eng. 
Regina  v.  Jones,  L.  B.  (1894)  2  Q.  B. 
Div.  382. 

69.  Foulke  v.  Board  of  Comrs.,  9 
Colo.  App.  201,  48  Pac.  153.  See  Hughes 
v.  Applegate,  123  Iowa  230,  98  N.  W. 
645;  Henderson  v.  Walker,  101  Tenn. 
229,  47  S.  W.  430.  But  see  State  v. 
Collins,  54  Iowa  441,  6  N.  W.  692, 
habeas  corpus  proceedings  not  criminal 
within  the  meaning  of  the  statute  as 
to   costs  in  criminal  eases. 

70.  State  v.  Lyon,  1  N.  J.  L.  403. 

71.  People  v.  Society  for  Prevention 
of  Cruelty,  19  Misc.  677,  44  N.  Y.  Supp. 
1100. 

72.  Art.  1,  §9,  subdiv.  2. 
Criticism  of  Wording. — As  this  clause 

stands  it  has  been  characterized  as  be- 
ing a  "negative  pregnant."  In  re 
Bafter,  60'  N.  C.  537. 

Confederate  Constitution. — A  similar 
provision  was  contained  in  art.  1,  §9, 
par.  2,  of  the  constitution  of  the  con- 
federate states.  In  re  Bafter,  60  N.  C. 
537. 

73.  Ark. — Wright  v.  Jackson,  5  Ark. 
687.  Ind. — Wright  v.  State,  5  Ind.  290, 
61  Am.  Dec.  90.  N.  Y.— People  v.  Lis- 
comb,  60  N.  Y.  559,  19  Am.  Eep.  211. 
Ohio. — In  re  Collier,  5  Ohio  St.  55. 
Okla. — Ex  parte  Sullivan  (Okla.  Crim.), 
138  Pac  815;  In  re  Wilkins,  7  Okla. 
Crim.  422,  115  Pac.  1118;  In  re  Pats- 
wald,  5  Okla.  789,  50  Pac.  139. 

In  re  Dill,  32  Kan.  668,  5  Pac.  39, 
49  Am.  Eep.  505,  holds  the  provision 
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B.  Meaning  op  Suspension.  —  The  constitutional  provision  forbid- 
ding the  suspension  of  the  writ  of  habeas  corpus  applies  solely  to  the 
absolute  denial  of  the  writ.74  It  has  no  reference  to  a  denial  of  the 
writ  in  the  exercise  of  judicial  power,75  nor  to  the  delay  involved  in 
the  investigation  of  the  merits  of  controversies  according  to  the  usual 
mode  of  procedure  in  courts  of  justice,76  nor  to  the  delay  involved  in 
the  review  of  proceedings  in  the  higher  courts;77  nor  to  statutory 
provisions  for  appeals  by  the  state  from  discharges  of  prisoners  in 
habeas  corpus  proceedings,78  even  though  provision  be  made  for  the 
suspension  of  the  discharge  during  the  pendency  of    the    appeal.78 

C.  Power  To  Suspend.  —  In  England,  the  power  to  suspend  the 
habeas  corpus  act  resides  in  parliament  and  such  power  has  been  exer- 
cised.80 In  the  United  States  it  is  held  that  so  far  as  the  federal  gov- 
ernment is  concerned  neither  the  president  nor  a  military  officer  can 
suspend  the  writ,  but  that  congress  alone  possesses  such  power.81  But 


contained  in  the  federal  constitution 
to  be  a  limit  on  the  lawmaking  powers 
of  the  several  states  as  well  as  of  the 
federal  government. 

74.  Macready  v.  Wilcox,  33  Conn. 
321. 

75.  State  ex  rel.  Barker  v.  Wurdo- 
man  (Mo.),  163  S.  W.  849. 

76  State  v.  Towery,  143  Ala.  48,  39 
So.  309. 

77.  Macready  v.  Wilcox,  33  Conn. 
321. 

78.  People  ex  rel.  Hubert  v.  Kaiser, 
206  N.  Y.  46,  99  N.  E.  195,  150  App. 
Div.  541,  135  N.  Y.  Supp.  274. 

79.  State  v.  Lacey,  158  Ala.  16,  48 
So.  343;  State  v.  Towery,  143  Ala.  48 
39    So.   309. 

80.  St.  9,  Geo.  1,  c.  1;  Rex  v.  Earl, 
8  Mod.   (Eng.)   96. 

81.  MeCall  v.  McDowell,  1  Abb.  212, 
15  Ted.  Oas.  No.  8,673;  Ex  parte 
Benedict,  3  Fed.  Cas.  No.  1,292.  Contra, 
In  re  Dugan,  6  D.  C.  131.  See  also  Ex 
parte  Field,  8  Fed.  Cas.  No.  4,761,  to 
the  effect  that  the  president  has  the 
power  to  proclaim  martial  law  and  as 
a  consequence,  power  to  suspend  the 
■writ  in  case  of  military  arrests. 

In  In  re  Kemp,  16  Wis.  359,  the  court 
held  that  congress  but  not  the  presi- 
dent has  power  to  suspend  the  writ 
and  that  such  power  is  legislative  in 
character.  Dixon,  C.  J.,  and  Paine,  J., 
drew  a  distinction  between  a  suspen- 
sion under  art.  1,  §9  of  the  federal  con- 
stitution on  the  one  hand  and  the  right 
of  a  military  commander  to  refuse 
obedience  to  the  writ  when  justified  by 
the  exigencies  of  war,  or  the  ipso  facto 
suspension     which    occurs    when     war 
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actually  exists.  In  the  latter  cases  they 
regard  an  act  of  congress  as  unneces- 
sary. 

The  government  of  a  state,  by  its 
legislature,  has  the  power  to  protect 
itself  from  destruction  by  armed  rebel- 
lion, by  declaring  martial  law;  and  the 
legislature  is  the  sole  judge  of  the 
existence  of  the  necessary  exigency. 
Luther  v.  Borden,  7  How.  (U.  S.)  1,  12 
L.   ed.   581. 

In  Warren  v.  Paul,  22  Ind.  27€,  the 
court  declared  that  congress  may  sus- 
pend the  writ  of  habeas  corpus.  It 
does  not  deny  this  right  to  the  presi- 
dent. 

The  question  of  the  power  to  suspend 
was  first  raised  by  the  attempt  of  Presi- 
dent Lincoln  to  suspend  the  writ  of 
habeas  corpus  during  the  rebellion  and 
to  delegate  the  power  of  suspension 
to  military  officers.  An  order  was  is- 
sued by  the  war  department,  August  8, 
1862,  attempting  to  suspend  the  writ  of 
habeas  corpus.  Ex  parte  Field,  8  Fed. 
Cas.  No.  4,761.  Chief  Justice  Taney 
held,  in  Ex  parte  Merryman,  17  Fed. 
Cas.  No.  9,487,  that  congress  alone 
possessed  the  power.  This  decision  is 
in  accord  with  the  following  dictum 
of  Chief  Justice  Marshall  in  Ex  parte 
Bollman,  4  Cranch  (IT.  S.)  75,  2  L.  ed. 
554:  "If  at  any  time  the  public  safety 
should  require  the  suspension  of  the 
powers  [to  award  the  writ  of  habeas 
corpus]  vested  by  this  act  [of  con- 
gress] in  the  courts  of  the  United 
States,  it  is  for  the  legislature  to  say 
so."  Ex  parte  Benedict,  3  Fed.  Cas. 
No.  1,292,  accords. 

The  decision  of  Taney  was  followed 
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it  has  been  held  congress  may  delegate  this  power  to  the  president.82 
Suspension  by  State.  —  Under  state  constitutions  containing  a  pro- 
vision forbidding  suspension  of  the  writ,  it  is  held  that,  in  case  of  in- 
surrection or  rebellion,  the  governor  or  military  officer  in  command 
may  suspend  the  writ,  and  furthermore,  that  the  proclamation  of  the 
governor  that  a  state  of  insurrection  or  rebellion  exists  will  not  be 
inquired  into  on  application  for  a  writ  of  habeas  corpus.83  There  is 
authority  to  the  contrary,  however,  holding  that  a  governor  of  a  state 
cannot  disobey  the  writ  of  habeas  corpus,  even  in  a  locality  in  which 
he  has  declared  that  a  state  of  insurrection  exists.84 


by  a  proclamation  of  President  Lincoln 
on  September  24,  1862,  declaring  all 
persons  guilty  of  any  disloyal  practice 
affording  aid  and  comfort  to  the 
"rebels"  subject  to  martial  law  and 
suspending  the  writ  of  habeas  corpus 
in  respect  to  all  persons  arrested  or  im- 
prisoned by  military  authority  or  by 
sentence  of  court  martial  or  military 
commission.  This  proclamation  is  set 
out  at  length  in  In  re  Kemp,  16  Wis. 
359.  Soon  after  its  issuance,  the 
authority  of  the  president  to  issue  this 
proclamation  was  approved  in  Ex  parte 
Field,  9  Fed.  Cas.  No.  4,761.  In  this 
case,  Smalley,  J.,  distinguished  Ex 
parte  Merryman,  17  Fed.  Cas.  No.  9,487, 
and  Ex  parte  Benedict,  3  Fed. 
Cas.  No.  1,292,  on  the  ground  that  the 
president  had  not  proclaimed  martial 
law  when  these  decisions  were  rendered 
and  declared  the  remark  of  Chief  Jus- 
tice Marshall  in  Ex  parte  Bollmann, 
4  Cranch  (U.  S.)  75,  2  L.  ed.  554, 
a  mere  dictum  and  a  similar  remark  of 
Justice  Story  in  his  commentaries  on 
the  constitution  (Volume  3,  §1336)  as 
well  as  the  declaration  of  Marshall,  be- 
fore mentioned,  Smalley,  J.,  declared 
to  be  apart  from  any  discussion  of  the 
question,  where,  how,  or  by  whom  the 
writ  could  be  suspended.  He  further 
pointed  out  the  failure  of  the  court  in 
Ex  parte  Merryman  and  in  Ex  parte 
Benedict,  to  refer  to  the  Act  of  Feb. 
28,  1795  (1  St.  424),  authorizing  the 
president,  in  certain  eases,  to  call  forth 
the  state  militia,  establish  court  mar- 
tials,  etc.  "  In  support  of  his  decision, 
Smalley,  J.,  cited  the  opinions  of  Story, 
J.,  in  Martin  v.  Mott,  12  Wheat.  (U.  S.) 
19,  6  L.  ed.  537,  and  of  Chief  Justice 
Taney  in  Luther  v.  Borden,  7  How.  (U. 
S.)  1,  12  L.  ed.  581,  to  the  effect  that 
the  president  has  the  power  to  pro- 
claim   martial    law,    and,    as    a    conse- 


quence, power  to  suspend  the  writ  of 
habeas  corpus  in  the  case  of  military 
arrests. 

Then  followed  the  act  of  congress  of 
March  3,  1863  (12  St.  at  L.  755),  which 
authorized  the  suspension,  during  the 
rebellion,  of  the  writ  of  habeas  corpus, 
throughout  the  United  States,  by  the 
president.  On  September  15,  follow- 
ing, the  president  by  proclamation,  de- 
clared the  privilege  of  the  writ  sus- 
pended.    13  St.  at  L.  734. 

Effect  on  State  Courts. — In  Griffin  v. 
Wilcox,  21  Ind.  370,  it  was  held  that 
neither  the  president  nor  congress  can 
suspend  the  issue  of  the  writ  by  a  state 
court,  on  the  theory  that  the  federal 
and  state  governments  are  each  sover- 
eign within  their  respective  spheres. 

82.  In  In  re  Oliver,  17  Wis.  681,  the 
court,  after  much  hesitancy,  concluded 
that  the  act  of  congress  was  not  an 
unconstitutional  delegation  of  authority 
to  the  president. 

Exercise  of  Power. — In  McCall  v. 
McDowell,  1  Abb.  212,  15  Fed.  Cas. 
No.  8,673,  the  court,  while  recog- 
nizing that  congress  may  commit  the 
suspension  of  the  writ,  within  proper 
limits,  to  the  judgment  of  the  presi- 
dent, declared  that  congress  may  sus- 
pend the  writ  generally  or  in  particular 
cases,  or,  that  it  may  suspend  it  di- 
rectly. 

83.  In  re  Moyer,  35  Colo.  159,  85 
Pac.  190,  12  L.  R.  A.  (N.  S.)  979; 
In  re  Boyle,  6  Idaho  609,  57  Pac.  706. 
45  L.  E.  A.  832,  96  Am.  St.  Rep.  286 
See  also  Ex  parte  Jones,  71  W.  Va.  567 
77  S.  E.  1029,  45  L.  R.  A.  (N.  S.)  1030; 
State  v.  Brown,  71  W.  Va.  519,  77 
S.  B.  243,  45  L.  R.  A.  (N.  S.)  996.  And 
see  Moyer  v.  Peabody,  212  U.  S.  78,  29 
Sup.  Ct.  235,  53  L.  ed.  410. 

84.  Ex  parte  Moore,  64  N.  C.  802; 
N.  O.  Const.,  art.  1,  §21. 
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D.  Effect  op  Suspension.85  —  In  England,  after  the  suspension 
of  the  writ  of  habeas  corpus  by  act  of  parliament,  the  court  refused 
to  issue  the  writ.86  However,  in  the  United  States,  it  is  held  that, 
even  though  the  privilege  of  the  writ  is  suspended,  the  writ  should 
ipsue  as  a  matter  of  course,  and,,  on  its  return,  the  court  decides 
whether  the  applicant  is  denied  the  right  of  proceeding  any  further.87 
The  person  to  whom  the  writ  is  directed  under  such  circumstances 
should  answer  it.88  The  officer's  return  in  proper  form  puts  an  end 
to  all  further  inquiry.89  Since  the  body  is  not  produced,  a  judgment 
of  discharge  cannot  be  rendered.90 

Retroactive  Effect.  — The  president's  proclamation  of  September  15, 
1863,  was  held  to  be  retroactive  in  effect  and  suspended  not  merely 
subsequent  proceedings  under  the  writ  but  also  proceedings  pending 
upon  writs  sued  out  and  served  prior  to  the  date  of  the  proclamation.01 

Person  Affected.  — The  suspension  of  the  writ  applies  to  all  persons 
held  by  the  military  authorities.92 


85.  On  Liability  of  Officer  for  Dam- 
ages.— See  Moyer  v.  Peabody,  212  TJ.  S. 
78,  29  Sup.  Ct.  235,  53  L.  ed.  410;  Mc- 
Call  v.  McDowell,  15  Fed.  Cas.  No. 
8,673;  Griffin  v.  Wilcox,  21  Ind.  370. 

Jurisdiction  of  Civil  and  Military 
Authorities. — See  Ex  parte  Milligan,  4 
Wall.  (TJ.  S.)  2,  18  L.  ed.  281;  State 
V.  Brown,  71  W.  Va.  519,  77  S.  E.  243, 
45  1>.  B.  A.  (N.  S.)  996.  And  see 
notes  in  45  L.  E.  A.  (N.  S.)  996;  12 
L.  E.  A.  (N.  S.)  979;  65  L.  E.  A. 
193;  45  L.  E.  A.  832.  See  also  the 
titles  "Courts  Martial;"  "Martial 
Law. ' ' 

86.  Eex  v.  Earl,   8  Mod.   (Eng.)   96. 

87.  Ex  parte  Milligan,  4  Wall.  (U. 
S.)  2,  18  L.  ed.  281.  Accord.— In  re 
Eoseman,  60  N.  C  368;  State  v.  Sparks, 
27  Tex.  705.  But  see  State  v.  Brown, 
71  W.  Va.  519,  77  S.  E.  243,  45  L.  E. 
A.  (N.  S.)  996. 

88.  State  v.  Sparks,  27  Tex.  705. 
The  act  of  the  confederate   congress 

suspending  the  writ  provided  that  "No 
military  or  other  officer  should  be  com- 
pelled, in  answer  to  any  writ  of  habeas 
corpus,  to  appear  in  person,  or  to  re- 
turn the  body  of  any  person  detained 
by  him  by  the  authority  of  the  presi- 
dent and  secretary  of  war;  but,  upon 
the  certificate  under  oath  of  the  officer 
having  charge  of  any  one  so  detained, 
that  such  person  is  detained  by  him  as 
a  prisoner  for  any  of  the  causes  herein- 
before specified,  under  the  authority 
aforesaid,  further  proceedings  under  the 
writ  of  habeas  corpus,  shall  immediate- 
ly cease  and  remain  suspended,  so  long 
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as  this  act  shall  continue  in  force." 
In  re  Eoseman,  60  N.  C.  308. 

After  President  Lincoln  had  sus- 
pended the  writ  of  habeas  corpus  as 
a  military  necessity  in  the  District  of 
Columbia,  the  president  directed  the 
marshal  of  the  district  not  to  execute 
a  writ  which  had  been  issued  and  to 
make  return  that  he  was  ordered  by  the 
president  not  to  serve  the  same  and 
that  it  had  been  suspended.  The  two 
justices  in  the  case  protested  against 
this  action.  United  States  v.  Porter, 
2  Hayw.  &  H.  394,  27  Fed.  Cas.  No. 
16,047a. 

Form. — In  re  Spivey,  60  N.  C.  540, 
a  return  in  the  following  form  was 
made: 

(Date) 
Hon.  A.  B.,  Chief  Justice,  N.  C: 

In  answer  to  your  summons,  demand- 
ing the  body  of  C.  D.  before  you  with- 
out delay  at  X.,  I  hereby  certify  that 
the  said  D.  is  detained  by  me  under 
orders  of  the  secretary  of  war  as  a 
prisoner  for  an  attempt  to  avoid  mili- 
tary service. 

E.  F., 
Col.    Comdg.    of    Conscripts  for   N.   C. 

89.  In  re  Eafter,  60  N.  C.  537. 

90.  7»  re  Spivey,  60  N.  C.  540. 

91.  In  re  Fagan,  2  Spr.  91,  8  Fed. 
Cas.  No.  4,604;  In  re  Dunn,  25  How. 
Pr.  467,  8  Fed.  Cas.  No.  4,171. 

92.  In  re  Fagan,  2  Spr.  91,  8  Fed. 
Cas.  No.  4,604;  In  re  Oliver,  16  Wis. 
681  (persons  detained  as  volunteers). 
Contra,  People  ex  ret.  Starkweather  v. 
Gaul,  44  Barb.  (N.  T.)  98,  as  to  minors 
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fraudulently  enlisted  and  illegally  held. 
The  court  declared  that  the  constitu- 
tional provision  for  suspension  appears 
to  mean  that  when  the  public  safety 
is  endangered  by  rebellion  or  invasion, 
that  the  privilege  of  the  writ  may  be 
suspended  as  to  persons  suspected  of  or 
charged  with  aiding,  sustaining,  or  pro- 
moting such  rebellion  or  invasion,  and 
thereby  endangering  the  public  safety. 
Persons  Affected  in  Confederate 
States. — In  the  matter  of  Cain,  60  N.  C. 
525,  the  court  held  that  the  suspension 
of  the  writ  by  the  confederate  congress 
referred  only  to  the  writ  of  habeas  cor- 


pus ad  subjiciendum  when  a  person 
stands  committed  or  detained  as  a  pris- 
oner for  a  crime  and  that  it  did  not 
prevent  the  issuance  of  the  writ  if  the 
petitioner  was  illegally  detained  for 
military  service. 

On  the  contrary,  in  the  matter  of 
Spivey,  60  N.  C.  540,  the  court  de- 
clared the  return  of  the  officer  that 
the  petitioner  was  detained  as  a  pris- 
oner for  an  attempt  to  avoid  military 
service  to  be  conclusive,  and  in  the 
matter  of  Long,  60  N.  C.  534,  the  court 
declared  that  the  judge  was  prohibited 
from  issuing  the  writ  in  such  cases. 


HABITUAL  DRUNKARDS.  —  See  Disorderly  Conduct;  Divorce,  Vol. 
7,  p.  767;  Intoxicating  Liquors;  Public  Drunkenness. 


HARTER  ACT.  — See  Admiralty;  Collision,  Vol.  5,  p.  133;  Ships 

and  Shipping. 
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I.  GENERAL  STATEMENT  AND  DEFINITIONS.  —  From  early 
times,  in  England  and  America,  there  have  been  statutes  regulating 
the  occupation  of  itinerant  peddlers,  and  requiring  them  to  obtain 
licenses  to  practice  their  trade.1    These  statutes  have  variously  defined2 


1.  Bmert  v.  Missouri,  156  TT.  S.  296, 
306,  15  Sup.  Ct.  367,  39  L.  ed.  430. 

2.  See  statutes  of  several  states  and 
the  following  cases:  U.  S. — Emert  v. 
Missouri,  156  U.  S.  296,  314,  15  Sup. 
Ct.  367,  39  L.  ed.  430.  Fla.— Hall  v. 
State,  39  Fla.  637,  652,  23  So.  119.  Ga. 
Latham  v.  Stewart,  140  Ga.  188,  78  S.  E. 
812.  la. — City  of  Stuart  v.  Cunningham, 
88  Iowa  191,  55  N.  W.  311.  Ky  —  Stand- 
ard Oil  Co.  v.  Com.,  107  Ky.  606,  55  8. 
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W>.  8.  Mass.— Com.  v.  Ober,  12  Cush.  493. 
Mich. — Allport  v.  Murphy,  153  Mieh. 
486>  116  N.  W.  1070.  Minn.— State  ex 
rel.  Mudeking  v.  Parr,  109  Minn.  147, 
123  N.  W.  408;  City  of  St.  Paul  v. 
Briggs,  S5  Minn.  290,  88.  N.  W.  984. 
Mo. — City  of  Moberly  v.  Hoover,  93 
Mo.  App.  663,  67  S.  W.  721.  N.  O. 
State  v.  Prank,  130  N.  C.  724,  41  S.  E. 
785;  Eange  Co.  v.  Carver,  118  N.  C. 
328,  334,  24  S.  E.  352.    Wyo.— Clements 
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who  are  within  the  class  of  "hawkers"  or  "peddlers."  But  the  words 
"peddler"  and  "hawker"  have  a  settled  meaning  independently  of 
statutory  definition.3  The  former  is  an  itinerant  trader,  a  person  who 
sells  small  wares  which  he  carries  with  him  in  traveling  about  from 
place  to  place;4  while  the  latter,  as  formerly  defined,  was  an  itinerant 
trader,  who,  like  a  peddler,  carried  his  goods  with  him  for  sale,  but 


v.  Town  of  Casper,  4  Wyo.  494,  35  Pae. 
472. 

In  Com.  v.  Ober,  12  Cush.  (Mass.)  493, 
a  ease  under  Mass.  St.,  1846,  c.  244, 
Chief  Justice  Shaw  said:  "The  lead- 
ing primary  idea  of  a  hawker  and  ped- 
dler is,  that  of  an  itinerant  or  travel- 
ling trader,  who  carries  goods  about, 
in  order  to  sell  them,  and  who  actually 
sells  them  to  purchasers,  in  contradis- 
tinction to  a  trader  who  has  goods  for 
sale  and  sells  them  in  a  fixed  place  of 
business.  Superadded  to  this,  (though 
perhaps  not  essential)  by  a  hawker  is 
generally  understood,  one  who  not  only 
carries  goods  for  sale,  but  seeks  for 
purchasers,  either  by  outcry,  which 
some  lexicographers  conceive  as  inti- 
mated by  the  derivation  of  the  word, 
or  by  attracting  notice  and  attention 
to  them  as  goods  for  sale,  by  an  actual 
exhibition  or  exposure  of  them,  by  plac- 
ards or  labels,  or  by  a  conventional  sig- 
nal, like  the  sound  of  a  horn  for  the 
sale  of  fish.  But  our  statute  goes  fur- 
ther, and  not  only  prescribes  actual 
hawkers  and  peddlers,  whose  employ- 
ment is  that  of  travelling  traders,  and 
thus  seems  to  refer  to  a  business  or 
habitual  occupation;  but  it  extends  to 
all  persons  doing  the  acts  prescribed." 

3.  Clements  v.  Town  of  Casper,  4 
Wyo.  494,  500,  35  Pac.  472. 

4.  Clements  v.  Town  of  Casper,  4 
Wyo.  494,  500,  35  Pac.  472. 

A  peddler,  within  the  generally  ac- 
cepted meaning  of  the  word,  is  a  small 
retail  dealer  who  carries  his  merchan- 
dise with  him  traveling  from  place  to 
place,  and  from  house  to  house,  expos- 
ing his  goods  for  sale  and  selling  them. 
Kandolph  -e.  Yellowstone  Kit,  83  Ala. 
471,  472,  3  So.  706;  State  ex  rel.  Mude- 
king  v.  Parr,  109  Minn.  147,  123  N.  W. 
408;  City  of  St.  Paul  v.  Briggs,  86 
Minn.  290,  291,  88  N.  W.  984. 

The  dominant  and  distinguishing 
idea  in  all  definitions  seems  to  be,  that 
to  constitute  a  peddler,  the  trader  must 
be  one  who  carries  with  him  the  goods 
which  he  sells.  Kennedy  v.  People,  9 
Colo.  App.  490,  49  Pae.  373. 


For  other  definitions,  see  the  follow- 
ing cases:  Colo. — Eaton  is.  People,  46 
Colo.  361,  104  Pac.  407;  Kennedy  v. 
People,  9  Colo.  App.  490,  49  Pac.  373. 
111. — Emmons  ».  City  of  Lewistown,  132 
111.  380,  24  N.  E.  58;  City  of  Chicago  v. 
Bartee,  100  111.  57;  Twining  v.  City  of 
Elgin,  38  111.  App.  356,  360.  Ind  —  City 
of  South  Bend  v.  Martin,  142  Ind.  -31, 
41  N.  E.  315;  Graff ty  v.  City  of  Rush- 
ville,  107  Ind.  502,  '8  N.  E.  609.  la. 
City  of  Davenport  v.  Bice,  75  Iowa  74, 
39  N".  W.  191.  Kan. — In  re  Pringle,  67 
Kan.  364,  72  Pac.  864.  Mo. — St.  Louis 
v.  Meyer,  185  Mo.  583,  596,  -84  S.  W. 
914;  City  of  Moberly  v.  Hoover,  93 
Mo.  App.  663,  67  S.  W.  721;  State  v. 
Hoffman,  50  Mo.  App.  585.  N.  C. 
State  v.  Prank,  130  N.  C.  724,  41  S.  E. 
785;  Eange  Co.  v.  Carver,  118  N.  U. 
328,  24  S.  E.  352;  State  v.  Lee,  113  It. 
C,  681,  18  S.  E.  713,  37  Am.  St.  Eep. 
649.  Pa. — Com.  v.  Gardner,  133  Ba. 
284,  19  Atl.  550.  Term. — Woolman  v. 
State,  2  Swan  353.  Utah— State  v. 
Bayer,  34  Utah  257,  266,  97  Pae.  129. 

Distinguished  From  One  Selling  By 
Sample. — "The  usual  and  ordinary  sig- 
nificance of  that  word  (peddling)  in- 
dicates the  occupation  of  an  itinerant 
vendor  of  goods,  who  sells  and  delivers 
the  identical  goods  he  carries  with 
him,  and  not  the  business  of  selling  by 
sample  and  taking  orders  for  goods  to 
be  thereafter  delivered  and  to  be  paid 
for  wholly,  or  in  part,  upon  their  sub- 
sequent delivery."  State  v.  Lee,  113 
N.  C.  681,  682,  18  S.  E.  713. 

See  Emmons  v.  City  of  Lewistown, 
132  111.  380,  384,  24  N.  E.  58,  wherein 
the  court  said:  "It  has  never  been  un- 
derstood, either  by  the  profession  or 
the  people,  that  one  who  is  ordinarily 
styled  a  'drummer' — that  is,  one  who 
sells  to  retail  dealers  or  others  by  sam- 
ple,— is  either  a  hawker  or  a  peddler; 
and  the  same  is  true  in  respect  of 
persons  who  canvas,  taking  orders  for 
the  future  delivery  of  books  and  period- 
icals or  other  publications."  See  also 
Smith  v.  Wilkins,  164  N.  C.  135,  80 
S.  El  168. 
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also  attracted  attention,  by  public  outcry,  placard  or  exposure.6  Now, 
however,  the  terms  "peddler"  and  "hawker"  are  considered  equiv- 
alent and  synonymous.6 

II.  CRIMINAL  PEOSECUTION.  —  A.  In  General.  —  Though 
in  some  jurisdictions,  an  indictment  will  not  lie  for  violation  of  a 
statute  regulating  peddling  and  hawking  without  a  license,7  in  most 
jurisdictions,  it  is  the  proper  remedy.8 

B.  The  Indictment  or  Information.9  —  1.  Particular  Averments, 
a.  Capacity  of  Defendant. — An  indictment  for  peddling  or  hawking 
without  a  license  should  show  that  the  defendant  is  a  peddler  or 
hawker,10  coming  within  the  statutory  description  of  peddling  or  hawk- 


5.  Kennedy  v.  People,  9  Colo.  App. 
490,  49  Pac.  373;  Clements  v.  Town  of 
Casper,  4  Wyo.  494,  500,  35  Pac.  472. 

In  Tomlinson  's  and  Jacob 's  law  dic- 
tionaries, these  definitions  are  given: 
"Haivkers.  Those  deceitful  fellows  who 
went  from  place  to  place,  buying  and 
selling  brass,  pewter,  and  other  goods 
and  merchandise,  which  ought  to  be  ut- 
tered in  open  market,  were  of  old  so 
called;  and  the  appellation  seems  to 
grow  from  their  uncertain  wandering, 
like  persons  that  with  hawks  seek  their 
game  when  they  can  find  it."  "Hawk- 
ers, Peddlers  and  Petty  Chapmen.  Per- 
sons travelling  from  town  to  town  with 
goods  and  merchandise,"  quoted  in  U. 
S. — Emert  v.  Missouri,  156  V.  S.  296, 
15  Sup.  Ct.  367,  39  L.  ed.  430.  Ind. 
Levy  v.  State,  161  Ind.  251,  68  N.  E, 
172;  City  of  South  Bend  v:  Martin,  142 
Ind.  31,  41.  N.  E.  315;  Graffty  v.  City 
of  RuShville,  107  Ind.  502,  8  N.  E.  609. 
Me. — State  v.  Montgomery,  92  Me.  433, 
43  Atl.  13.  N.  O. — Greensboro  v.  Will- 
iams, 124  N.  C.  167,  32  S.  E.  492;  Range 
Co.  v.  Carver,  118  N.  C.  328,  24  S.  E. 
352.  Pa. — Fisher  v.  Patterson,  13  Pa. 
336.  Wis.— Morrill  v.  State,  3$  Wis. 
428. 

For  other  definitions,  see  the  follow- 
ing cases:  Colo. — Eaton  v.  People,  46 
Colo.  361,  104  Pac.  407.  Fla.— Hall  v. 
State,  39  Fla.  637,  652,  23  So.  119.  111. 
Emmons  v.  City  of  Lewistown,  132  111. 
380,  24  N.  E.  58.  Mass.— Com.  v.  Far- 
num,  114  Mass.  267.  Neb. — Village  of 
Scribner  v.  Mohr,  90  Neb.  21,  132  N.  W. 
734.  Pa.— 'Com.  v.  Edson,  2  Pa.  Co.  Ct. 
377. 

6.  Colo. — Kennedy  v.  People,  9  Colo. 
App.  490,  49  Pac.  373.  Fla.— Hall  v. 
State,  39  Fla.  637,  23  So.  119.  111. 
Emmons  v.  City  of  Lewistown,  132 
111.  380,  24  N.  E.  58.  Mo.— St.  Louis 
p.  Meyer,  185  Mo.  583,  595,  84  S.  W. 
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914.  Neb. — Village  of  Scribner  v. 
Mohr,  90  Neb.  21,  24,  132  N.  W.  734. 
Pa.— Com.  v.  Edson,  2  Pa.  Co.  Ct.  377. 

7.  Webster  v.  People,  14  111.  365; 
Com.  v.  Stiles,  7  Pa.  Co.  Ct.  665;  Com. 
v.  Winslow,  7  Pa.  Co.  Ct.  667.  See 
infra,  III. 

8.  See  infra,  LT,  B. 

9.  See  the  title'  "Indictment  and 
Information. ' ' 

10;  See  the  following  cases:  Fla. 
Hall  v.  State,  39  Fla.  637,  671,  23  So. 
119.  N.  M. — Territory  v.  Turner,  125 
Pac.  603.  Can. — Eegina  v.  Eoche,  32 
Ont.  20,  indictment  should  allege  that 
the  defendant  was  a   transient   trader. 

Thus,  where  it  was  alleged  that  de- 
fendant did  engage  in,  carry  on  and 
conduct  the  business  of  hawker  and 
peddler,  and  did  .  .  .  hawk  and  ped- 
dle certain  named  goods  at  divers  and 
sundry  places  in  the  county  of  Pasco, 
this  was  held  "entirely  sufficient,  for 
the  allegation  that  he  did  hawk  and 
peddle  goods  necessarily  inrplies  a  sale 
and  offers  to  sell.  One  sale  would  not 
necessarily  show  that  defendant  was 
engaged  in  the  business  of  peddling  and 
hawking,  but  the  words  'did  hawk  and 
peddle  at  divers  places,'  do,  in  con- 
nection with  other  allegations,  show 
that  defendant  conducted  and  carried 
on  the  business  of  hawker  and  ped- 
dler." Hall  v.  State,  39  Fla.  637,  23 
So.  119. 

Other  Illustrations. — An  indictment 
charging  in  the  words  "being  then  and 
there  an  itinerant  vendor"  sufficiently 
charge  that  the  defendant  was  an 
itinerant  vendor,  as  against  the  ob- 
jection that  the  averment  should  be  in 
positive  terms  that  the  defendant  was 
then  and  there  an  itinerant  vendor. 
"The  participal  form  is.  however,  often 
employed,"  and  is  sufficient.  State  v. 
Foster,  21  E.  I.  251,  43  Atl.  66. 
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ing,11  and  that  he  pursued  hawking  and  peddling,  as  a  business  where 
this  is  an  element  of  the  statutory  offense.12 

Charging  Statutory  Class.  —  In  accordance  with  the  rule  that  all  in- 
dictments should  charge  the  particular  offense  with  which  the  accused 
is  to  be  confronted,13  where  the  statute  prescribes  a  specific  and  differ- 
ent penalty  for  each  of  several  classes  of  peddlers,  who  may  violate 
its  provisions,  the  indictment  must  designate  the  class  to  which  the 
accused  belongs.14 

b.  The  Act  of  Hawking  or  Peddling.  —  (I.)  Generally.  —  Ordinarily 
the  indictment  must  specify  the  particular  act  or  acts  intended  to  be 
relied  on  as  constituting  the  offense  of  peddling.15     But  where  the 


An  indictment  charging  that  defend- 
ant "dealt  and  traded  in  the  selling  of 
clocks,"  and  "dealt  in  the  selling  of 
clocks  as  a  clock  peddler,"  and  went 
about  from  place  to  place  selling 
clocks,  sufficiently  describes  the  occu- 
pation of  the  defendant,  to  bring  him 
within  the  purview  of  a  statute  pro- 
hibiting the  vending  of  clocks  without 
a  license.    Page  v.  State,  <J  Mo.  206. 

An  indictment  charging  that  the  de- 
fendant "did  unlawfully,  not  having  a 
license  so  to  do,  and  being  then  and 
there  an  itinerant  person,  vend,  sell, 
and  offer  to  sell,"  etc.,  sufficiently 
avers  that  the  defendant  was  an  itiner- 
ant person,  without  additional  facts. 
Hays  v.  Com.,  107  Ky.  955,  55  S.  W. 
425. 

An  affidavit  made  for  the  commence- 
ment of  a  prosecution,  which  alleges 
that  the  defendant  "within  twelve 
months  before  making  this  affidavit  in 
said  eount3',  did  peddle  [certain  articles 
of  merchandise]  without  a  license 
.  .  .  "  sufficiently  designates  the  of- 
fense of  engaging  in  and  carrying  on 
the  business  of  peddling  without  a  li- 
cense. Keller  v.  State,  123  Ala.  94,  26 
So.  323. 

A  warrant,  charging  the  defendant 
with  "hawking  and  peddling  without  a 
license,  as  required  by  law"  is  suffi- 
ciently specific,  as  against  an  objec- 
tion of  vagueness  and  uncertainty. 
State  v.  Sprinkle,  7  Humph.  (Tenn.) 
36. 

11.  Under  a  statute  providing  for 
various  license  fees  for  particular 
classes  of  peddlers  and  exempting  cer- 
tain classes  of  people  from  its  provis- 
ions, an  affidavit  that  defendant  on  a 
specified  date  "there  and  then  unlaw- 
fully did.  carry  on  and  conduct  the 
'business  of  a  peddler  without  first  hav- 
ing    procured     the     necessary     license  • 


therefor"  is  fatally  defective,  as  it 
wholly  fails  to  bring  the  defendant 
within  the  terms  of  any  subdivision 
of  the  statute  creating  the  offense.  Jix 
•parte  Weems,  96  Miss.  635,  51  So.  2. 
Following  Statutory  ,  Definition. 
Where,  by  statute,  certain  persons  ntit 
meant  by  the  -general  words  "hawk- 
ers and  peddlers"  are  so  classed,  an 
indictment  against  one  not  embraced 
within  the  general  words  "hawkers 
and  peddlers,"  but  embraced  within 
the  statutory  definition,  must  follow 
j  the  language  of  this  definition.  Hall 
v.  State,  39  Fla.  637,  671,  23  So.  119. 

12.  Under  an  Indiana  statute  (Eev. 
St.,  1838,  p.  216)  respecting  crime  and 
punishment  against  a  person  for  de- 
frauding the  revenue  by  selling  clocks 
without  a  license,  it  was  held  that  the 
indictment  should  allege  that  the  of- 
fending person  made  the  vending  of 
clocks  his  business  or  occupation.  Ai- 
eott  v.  State,  8  Blackf.  (Ind.)   6. 

13.  Hirschfelder  v.  State,  18  Ala. 
112.  See  generally  the  title  "Indict- 
ment  and  Information." 

14.  Hirschfelder  v.  State,  18  Ala. 
112,  otherwise  no  judgment  can  be 
rendered  upon  it.  See  also  Ex  parte 
Weems,   96  Miss.   635,  51   So.   2. 

15.  ■Com.  v.  Dudley,  3  Mete.  (Ky.) 
199.  See  also  Territory  v.  Turner  (JS. 
M.),  125  Pac.  603. 

An  indictment  charging,  in  sub- 
stance, that  the  defendant  did  "peddle 
and  sell"  in  the  county  of  M.,  bug- 
gies, pleasure  carriages,  etc.,  not  hav- 
ing a  license  to  peddle  the  same,  and 
said  articles  not  being  the  product  or 
manufacture  of  the  state  of  Kentucky, 
is  sufficient.  Com.  v.  Dudley,  3  Mete. 
(Ky.)  199,  wlierein  the  court  said: 
"These  statutes  not  only  declare  who 
shall  be  deemed  peddlers,  but  they  also, 
by   necessary   implication,    specify   the 
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gist  of  the  offense  under  a  statute  is  not  the  hawking  and  peddling, 
but  the  being  engaged  in  the  business  of  hawking  and  peddling  under 
such  circumstances  as  show  that  the  defendant  followed  the  pur- 
suit as  a  business,  while  the  indictment  need  not  allege  the  facts  which 
constitute  hawking  and  peddling,16  the  facts  and  circumstances,  which 
show  that  the  defendant  was  engaged  in  the  business  of  hawking  and 
peddling,  should  be  stated  in  the  indictment,"  except  when  this  is 
rendered  unnecessary  by  the  rule  of  criminal  pleading,  that  where  the 
charge  is  of  a  complicated  nature,  consisting  of  a  repetition  of  acts,  or 
where  the  offense  includes  a  continuation  of  acts,  it  is  unnecessary  to 
set  them  out  in  the  indictment.18 

(IL)    The  Sale.  —  (A.)    Generally An    indictment     for     peddling 

without  a  license,  must  allege  a  sale  or  some  other  disposition  of  the 


various  acts  which  constitute  the  offense 
of  peddling,  the  punishment  for 
which  is  fixed  in  other  provisions.  It 
is  obvious  that  this  offense  may  be 
committed  in  various  ways,  -and  by 
various  distinct  acts — such  as  the  re- 
tailing of  goods,  etc.,  not  the  product 
or  manufacture  of  this  state,  or  the 
offer  to  sell  the  same,  by  any  person 
not  a  resident  merchant  who  has  listed 
his  goods  for  taxation;  or  the  vend- 
ing of  goods,  wares,  etc.,  by  itinerant 
persons,  or  the  vending  or  offer  to  vend 
such  goods,  not  the  product  of  this 
state,  by  sample,  or  the  taking  up  of  a 
temporary  residence  in  a  town  or  city 
for  the  purpose  of  disposing  of  goods, 
etc.,  at  auction,  or  retail  at  cost.  The 
commission  of  any  one  of  these  various 
acts  subjects  the  offender  to  the  penal- 
ties against  peddling  without  license. 
And  in  an  indictment  for  such  offense, 
can  it  be  deemed  unreasonable  strict- 
ness to  require  that  it  should  specify 
the  particular  act  or  acts  intended  to 
be  relied  upon?" 

16.     Sterne  v.  State,  20  Ala.  43. 

"It  may  be  that  if  the  law  had  made 
it  a  penal  offense  for  any  one  to  hawk 
or  peddle,  that  it  might  be  necessary 
to  allege  the  particular  act  of  hawk- 
ing and  peddling,  and  that  the  charge 
in  general  terms,  although  in  the  words 
of  the  statute,  would  not  be  sufficient. 
But  such  is  not  the  case  we  are  called 
upon  to  decide.  In  the  case  presented 
the  gist  of  the  offense  is  not  the  hawk- 
ing and  peddling,  but  the  being  en- 
gaged in  it  under  such  circumstances  as 
show  that  the  defendant  followed  the 
pursuit  as  a  business.  It  is  not  neces- 
sary, therefore,  under  the  operation  of 
the  rule  referred  to,  to  set  forth  the 
facts   'which    constitute    hawking    and 

Vol.  X 


peddling,  any  more  than  it  would  be 
required  in  an  indictment  for  keeping 
a  pool  or  bagatelle  table  without  a  li- 
cense, to  state  what  constitutes  such 
table.  It  would  be  simply  giving  the 
definitions  of  the  terms  used,  and  could 
do  the  defendant  no  good  in  inform- 
ing him  of  the  particular  facts  which 
he  was  called  upon  to  defend;  nor 
would  it  advise  the  court  in  relation 
to  the  judgment  to  be  rendered,  for 
the  court  is  bound  to  know  judicially 
the  meaning  of  the  term  employed." 
Sterne  v.  State,  20  Ala.  43. 

17.  Sterne  v.  State,  20  Ala.  43, 
since  the  indictment  must  contain  the 
ingredients  of  the  offense. 

18.  Thus  it  was  held  under  the 
Alabama  statute  that  the  term  "busi- 
ness" was  synonymous  with  employ- 
ment, and  that  one  who,  without  being 
engaged  in  the  particular  business,  did 
a  single  act  appertaining  thereto,  did 
not  fall  within  its  meaning.  "It  fol- 
lows from  this  decision  that  any  num- 
ber of  acts  of  hawking  and  peddling 
would  not  necessarily  and  as  a  legal 
conclusion  constitute  the  offense  in- 
tended to  be  covered  by  the  statute, 
however  proper  the  evidence  of  such 
acts  might  be  to  enable  the  jury  to 
arrive  at  a  correct  result  as  to  the 
guilt  or  innocence  of  the  defendant. 
The  term  'business',  therefore,  as  em- 
ployed by  the  statute,  being  continu- 
ous in  its  character,  not  necessarily  im- 
plying a  single  act  or  any  number  of 
acts,  forms  an  exception  to  the  gen- 
eral rule  before  stated,  and  falls  with- 
in the  principle  applicable  to  barratry 
and  some  other  offerfses,  that  where  the 
charge  is  of  a  complicated  nature,  con- 
sisting of  a  repetition  of  acts,  or  where 
the  offense  includes   a  continuation  of 
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goods  in  the  way  of  trade,19  and  that  the  defendant  sold  the  goods  as 
a  peddler  or  hawker,  or  while  going  about  as  such,20  though  it  is  held 
not  necessary  to  allege  to  whom  the  articles  were  sold,21  or  the  price 
that  was  given.22 

Description  of  Articles  Sold. —  "Where  the  statute  makes  it  an  offense 
to  peddle  certain  articles  only,  the  information  should  charge  that  the 
offending  person  peddled  the  particular  articles  forbidden  by  the 
statute.23 

(B.)  Whether  With  or  Without  License. —  An  indictment  against  a 
peddler,  which  does  not  allege  that  the  person  charged  with  peddling, 
had  not  first  obtained  a  license  therefor,  is  demurrable.24 


acts,  it  is  unnecessary  to  set  them  out 
in  the  indictment."  Sterne  v.  State, 
20  Ala.  43.  See  also  the  title  "In- 
dictment and  Information." 

19.  Page  v.  State,  6  Mo.  206. 

20.  Standard  Oil  Co.  v.  Com.,  26  Ky. 
L.  Eep.  142,  80  S.  W.  1150;  Com.  v. 
Bruckheimer,  14  Gray   (Mass.)   29. 

Sufficient  Averment. — Where  the  ac- 
cusation in  the  indictment  was  that  the 
defendant  was  guilty  of  the  offense  of 
peddling  without  a  license,  and  the 
specific  charge  was  that  it  did  ' '  sell, 
vend,  and  offer  to  sell  goods,  wares, 
and  merchandise,  to  wit,  oil,  to  (per- 
sons named)  six  different,  distinct  and 
separate  times;  it  being  then  an  itin- 
erant peddler,  without  having  first  se- 
cured a  license  so  to  do,"  it  was  held 
that  this  language  in  substance  and 
effect  meant  to  charge,  and  did  charge, 
that  the  sales  mentioned  were  made 
by  defendant  as  an  itinerant  peddler. 
Standard  Oil  Co.  v.  Com.,  26  Ky.  L. 
Rep.  142,  80  S.  W.  1150.  See  also 
Hays  v.  Com.,  107  Ky.  655,  55  S.  W. 
425. 

21.  Page  v.  State,  6  Mo.  206.  But 
see  State  v.  Powell,  10  Eich.  L.  (S.  C.) 
37'3,  wherein  the  court  said:  "Proper 
legal  tests  applied  to  this  indictment 
reveal  incontestibly  that  it  is  defect- 
ive in  form.  It  alleges  that  'on  the 
first  day  of  May,  .  .  .,  did  sell  and 
expose  to  sale  divers  goods,  wares,  and 
merchandise,  the  said  A.  P.  being  then 
and  there  a  peddler,  and  not  having  ob- 
tained a  lawful  license  for  that  pur- 
pose,' etc.  In  all  criminal  proceed- 
ings the  party  charged  should  not  be 
led  blindfold  to  the  altar.  He  should 
know  the  crime  he  is  called  to  an- 
swer, and  it  should  be  so  definitely 
charged  that  he  may  know  how  to 
shape  his  defence.  When  once  tried 
his  acquittal  or  conviction  should  en- 


sure his  subsequent  protection  against 
a  second  proceeding  for  the  same  of- 
fence. Certainty  is  required,  and  this 
includes  as  well  the  matter  charged  as 
the  manner  of  charging  it.  A  sale 
proved  at  any  time  anterior  to  the  bill 
found,  and  within  six  months  preced- 
ing the  warrant,  at  any  point  in  the 
district  of  Chester,  of  any  article  of 
merchandise,  and  to  any  person,  would 
sustain  the  allegation  in  this  indict- 
ment. .  .  .  The  distinguishing  circum- 
stances that  would  serve  to  indicate  the 
specific  offense  intended  to  be  relied  on, 
were  equally  called  for  and  equally  at- 
tainable. ' ' 

22.  Page  v.  State,  6  Mo.  206. 

23.  Under  an  act  requiring  a  license 
to  peddle  "cooking  stoves  or  ranges" 
an  allegation  merely  that  the  defendant 
peddled  "stoves"  is  insufficient.  "In 
order  to  convict  appellant,  the  inform- 
ation should  charge,  among  other 
things,  that  he  'peddled  cooking  stoves 
and  ranges,  or  peddled  cooking  stoves 
or  ranges.'  ...  To  constitute  a  valid 
information,  it  must  correspond  with 
the  aet  of  the  legislature  defining  the 
offense."  Harkins  v.  State  (lex. 
Crim.),  75  S.  W.  26. 

24.  May  v.  State,  9  Ala.  167. 

"It  is  not  peddling  which  the  law 
prohibits,  but  peddling  without  first  ob- 
taining a  license.  The  indictment  does 
not,  upon  its  face,  charge  an  offense 
against  the  law,  and  the  judgment  rend- 
ered upon  it  must  be  reversed."  May 
v.  State,  9  Ala.  167. 

An  indictment  for  selling  goods  by 
sample  and  without  license,  under  a 
Kentucky  statute,  must  charge  a  sale 
without  license.  Com.  v.  Smith,  6  Bush 
(Ky.)    303. 

A  statement  in  a  warrant  that  the 
defendant  had  no  legal  license  is  a 
mere  conclusion  of  law,  and  presents 
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e.  Notice  To  Take  Out  License.  —  Where  the  penal  offense  is  the 
failure  to  take  out  a  peddler's  license  within  a  specified  time  after  re- 
ceiving notice  so  to  do,  it  is  necessary  in  order  to  charge  an  offense, 
to  allege  that  the  notice  was  received  by  the  offending  party,25  and 
that  he  failed  to  take  out  a  license  within  the  time  limited.26 

2.  Negativing  Provisos.  —  In  accordance  with  the  general  rule  of 
criminal  pleading,  the  indictment  for  peddling  without  a  license,  should 
negative  all  the  exceptions  in  the  statute  which  describes  or  creates 
the  offense  ;2T  but  when  the  exceptions  afford  matters  of  excuse  only, 
and  do  not  qualify  the  offense  created,  they  are  not  required  to  be 
negatived.28 

C.  The  Trial.  —  Variance.  —  Where  an  indictment  charges  one 
in  the  ordinary  or  common  law  form  for  hawking  and  peddling,  it  will 
not  be  sustained  by  proof  of  acts  constituting  one  a  peddler  only  by 
reason  of  a  statutory  definition.29 

III.  CIVIL  REMEDY  FOR  STATUTORY  PENALTIES. —  A. 
Jurisdiction.  —  Statutes  sometimes  provide  in  what  court  an  action 
to  recover  the  statutory  penalty  for  hawking  and  peddling  without  a 
license  shall  be  brought.30 


no  ease  authorizing  the  court  to  hold 
that  the  accused  was  peddling  his  goods 
in  violation  of  law.  It  necessarily  im- 
plied that  he  had  a  license  of  some 
kind,  and  the  warrant  should  have 
shown  a  state  of  facts  which  rendered 
his  license  void  or  precluded  him  from 
selling.  Com.  v.  Lewis,  2  Ky.  L.  Rep. 
216. 

25.  Territory  v.  Turner  (N.  M.), 
125  Pac.  603,  under  §4149,  C.  L.  1897, 
as  amended  by  §4,  c.  108,  S.  L.  1901. 

26.  Territory  v.  Turner  (N.  M.),  125 
Pac.  603. 

27.  See  the  following  cases:  Ala. 
May  v.  State,  9  Ala.  1.67.  Me.— State 
v.  Montgomery,  92  Me.  433,  43  Atl.  13. 
Tex. — Needham  v.  State,  51  Tex.  Grim. 
248,  103  S.  W.  857.  Vt.— State  ».  Bev- 
ins,  70  Vt.  574,  41  Atl.  655;  State  v. 
Hodgdon,  41  Vt.  139. 

Exceptions  Sufficiently  Negatived. 
Where  a  statute  prohibits  certain  ped- 
dling and  hawking  without  a  license, 
but  allows  the  peddling  of  products  of 
the  peddler's  own  labor,  without  a  li- 
cense, the  exception  in  the  enacting 
clause  of  the  statute  is  sufficiently 
negatived  by  the  use  of  the  expression, 
"other  than  such  as  he  is  by  the  stat- 
utes allowed  to  grow  for  sale  and  ex- 
pose for  sale  without  a  license."  "The 
exceptions  are  the  articles  allowed  by 
statute  to  be  so  peddled  without  li- 
cense. The  averment  that  the  art- 
icles peddled  in  this  case  are  'other' 
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than  those  allowed  by  statute  to  be 
so  peddled  necessarily  excludes  the 
excepted  articles,  and  is  a  sufficient 
negative  of  the  exceptions.  The 
precise  language  of  the  statute  need 
not  be  negatived.  It  is  sufficient  if 
the  words  used  reach  the  same  re- 
sult with  equal  certainty."  State  V, 
Montgomery,  92  Me.  433,  43  Atl.  13. 

28.  State  v.  Bevins,  70  Vt.  574,  41 
Atl.  655;  State  v.  Hodgdon,  41  Vt.  139. 

Illustrations. — Where  an  act  defines 
a  peddler,  and  authorizes  one  to  vend 
certain  goods,  wares  and  merchandise, 
and  in  a  proviso  in  the  same  section, 
it  was  enacted  that  the  section  should 
not  extend  to  certain  articles  of  do- 
mestic growth  and  manufacture,  it  was 
held  unnecessary  to  negate  the  excep- 
tion, as  it  constituted  no  part  of  the 
description  of  the  offense  and  did  not 
enter  into  its  definition.  State  v.  Hodg- 
don, 41  Vt.  139.  See  State  v.  Bevins, 
70  Vt.  574,  41  Atl.  655,  which  is  like 
State  v.  Hodgdon,  supra,  in  every  es- 
sential particular,  save  that  the  ex- 
ception is  not  contained  in  the  enact- 
ing clause,  the  offense  being  created 
by  an  ordinance  of  the  city,  and  the 
exception  by  a   statute   of  the  state. 

29.  Hall  v.  State,  39  Pla.  637,  671, 
23  So.  119,  wherein  the  proof  would 
not,  independent  of  the  statutory  defin- 
ition, constitute  the  defendant  a  ped- 
dler. 

30.  Webster  v.  People,  14  111.  365; 
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B.  Form  op  Action.  —  Statutes  sometimes  provide  that  an  action 
of  debt  shall  lie  for  the  recovery  of  the  penalty  given  for  hawking  and 
peddling  without  a  license.31  And  generally,  even  without  such  a 
statute,  an  action  of  debt,32  or  a  qui  tam  action  lies.33 

C.  Parties.34  —  In  the  absence  of  a  statutory  provision  authorizing 
a  suit  in  the  name  of  the  state35  an  action  for  the  penalty  for  hawking 
and  peddling  without  a  license  cannot  be  brought  in  the  name  of  the 
people.36 

D.  The  Declaration  or  Complaint.  —  The  declaration,  in  an 
action  to  recover  a  statutory  forfeiture  or  penalty  for  selling  goods  as 
a  peddler  or  hawker  without  a  license,  must  allege  not  only  that  the 
defendant  is  a  hawker  or  peddler,37  required  to  have  a  license,38  but 
that  he  sold  goods  as  such.39 

Following  Statutory  Language.  —  In  an  action  to  enforce  a  forfeiture 
for  violation  of  a  statute  regulating  hawkers  and  peddlers,  it  is  suffi- 
cient to  charge  the  violation  in  the  words  of  the  statute.40 

E.  Burden  op  Proof.  —  Since  neither  an  action  of  debt  to  enforce 
a  statutory  penalty,  or  qui  tam  actions,  are  necessarily  criminal  prose- 
cutions," proof  beyond  a  reasonable  doubt  is  not  necessary.48 


Plymouth  v.   Williams,    8   Kulp  (Pa.) 
167. 

31.  Webster  v.  People,  14  111.  365; 
Com.  v.  Stiles,  7  Pa.  Co.  Ct.  665;  Com. 
p.  Winslow,  7  Pa.  Co.  Ct.  667. 

The  Action  Is  Not  Criminal. — Web- 
ster v.  People,  14  111.  365. 

32.  See  the  following  eases:  Higby 
v.  Fishbourne,  5  111.  165;  State  v.  Aiken, 
7  Yerg.    (Tenn.)   268. 

33.  See  the  following  eases:  Prig- 
more  v.  Thompson,  Minor  (Ala.)  420; 
Greer  v.  Bumpass,  Mart.  &  Y.  (Tenn.) 
94. 

34.  See  the  title   "Parties." 

35.  Under  Illinois  statute  ;(K.  'S. 
437)  the  action  is  properly  brought 
"in  the  name  of  the  state."  Webster 
v.  People,  14  111.  365.      - 

36.  "The  action  should  have  been 
brought  in  the  name  of  the  informer, 
or  in  that  of  the  county;  most  prop- 
erly in  the  name  of  the  informer,  for 
the  use  of  himself  and  the  county." 
Higby  v.  Fishbourne,  5  111.  165. 

37.  Prigmore  v.  Thompson,  Minor 
(Ala.)  420  (qui  tarn  action) ;  State  v. 
Aikin,  7  Yerg.  (Tenn.)  268  (action  of 
debt) ;  Greer  v.  Bumpass,  Mart.  &  Y. 
(Tenn.)  -94  (qui  tam  action). 

The  same  certainty  is  required  in 
declarations  in  qui  tam  actions,  as  in 
indictments  for  misdemeanors.  Prig- 
more  v.  Thompson,  Minor  (Ala.)  420. 

An  averment  that  "defendant  was 
not   a   person   qualified   as   the   statute 


required"  will  not  aid  the  want  of 
such  averment  which  cannot  be  cured 
by  verdict.  Greer  V.  Bumpass,  Mart. 
&  Y.  (Tenn.)  94. 

38.  Prigmore  v.  Thompson,  Minor 
(Ala.)  420. 

39.  Prigmore  v.  Thompson,  Minor 
(Ala.)    420. 

40.  Thus,  under  a  Connecticut  stat- 
ute, providing  "that  no  person  shall 
trade,  deal  and  traffic  in  this  state,  as 
a  pedlar,  hawker  or  petty  chapman, 
in,  any  foreign  goods,  wares  and  mer- 
chandise, and  which  are  not  the  produ.ee 
or  manufacture  of  this  or  any  of  the 
United  States,  upon  penalty  of  forfeit- 
ing all  such  goods,  wares,  and  mer- 
chandise so  by  him  carried  about  and 
offered  for  sale,"  an  information  in  a 
qui  tam  action  which  averred,  in  the 
words  of  the  statute,  that  the  defend- 
ant did,  unlawfully,  and  contrary  to 
such  statute,  trade,  deal,  and  traffic  in 
this  state,  as  a  pedlar,  hawker  and 
petty  chapman,  and  also  averring,  that 
the  goods  seized  were,  by  the  defend- 
ant, "as  a  pedlar,  hawker,  and  petty 
ehapman,  then  and  there,  and  long  be- 
fore, carried  about  and  ofered  for  sale," 
sufficiently  alleges  that  the  defendant 
"traded,  dealt,  and  trafficked  in  the 
goods  seized."  Merriam  v.  Langdon, 
10  Conn.  460,  470. 

41.  Webster  v.  People,  14  HI.  365. 

42.  Webster  v.  People,  14  111.  365. 
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P.  Appeal.  —  Appeal  in  such  actions  is  governed  by  the  appro- 
priate general  rules  relating  to  that  subject,  and  any  special  statutes 
covering  the  matter.43 


43.  See  tie  title  "Appeals,"  and 
Webster  v.  People,  14  111.  365,  statute 
allowing  appeal  to  the  circuit  court  as 
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in  other  cases,  in  an  action  for  a  pen- 
alty. 
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CROSS-REFERENCES : 


Adulteration ; 
Intoxicating  Liquors; 
Nuisance ; 

As  to  health  insurance,  see  the  title  ' '  Insurance. ' ' 


Physicians  and  Surgeons; 
Pure  Food  Laws. 


Scope  of  Article.  —  This  article  deals  with  civil  and  criminal  proceed- 
ings connected  with  the  enforcement  of  health  regulations  in  general 
and  more  particularly  regulations  of  pharmacy  and  the  sale  of 
poisons.  It  does  not  treat  of  the  procedure  in  actions  or  prosecutions 
based  on  the  manufacture  or  sale  of  unwholesome  or  adulterated  articles 
of  food  or  drink,1  or  of  intoxicants.2 

I.  HEALTH  REGULATIONS.  —  A.  Method  of  Reviewing  Ac- 
tion of  Health  Authorities.  —  1.  Appeal.  —  a.  In  General.3  —  Un- 
less given  by  statute,  as  is  sometimes  the  case,4  no  appeal  lies  to  review 
the  orders  or  regulations  of  the  health  authorities.5 


1.  See    the    titles    "Adulteration," 
Vol.  1,  p.  581;  "Pure  Food  Laws." 

2.  See      the      title      "Intoxicating 
Liquors. ' ' 

3.  See    generally    the     title,     "Ap- 


4.  See  generally  the  statutes  of  the 
several  states,  and  the  following  oases: 
Nelson  *.  State  Board  of  Health,  186 
Mass.  330,  71  N.  E.  693  (under  St. 
1878,  p.  134,  o.  183,  §6,  providing  for 
an  appeal  to  a  jury  from  an  order  of 
the  state  board  of  health  with  respect 
to  the  pollution  of  sources  of  water 
supply  for  cities  and  towns) ;  Mayor, 
etc.  v.  Board  of  Health,  76  N.  J.  Eq. 
264,  74  Atl.  '696  (under  Act  of  1907, 
Pub.  L.,  p.  360,  providing  for  an  ap- 
peal from  an  order  of  the  board  of 
health  in  respect  to  water  pollution); 
Dodd  v.  Francisco,  68  N.  J.  L.  490,  53 
Atl.  219  (under  Cemetery  Act,  Gen. 
St.,  p.  354,  now  Comp.  St.,  1910,  p. 
380,  providing  for  an  appeal  to  state 
board  of  health  from  order  of  local 
board  with  reference  to  establishment 
of  cemetery).    See  also  Driscoll  v.  City 


of  Taunton,  160  Mass.  486,  36  N.  E. 
495. 

Though  a  statute  giving  the  same 
power  to  a  state  board  of  health  to 
forbid  the  exercise  of  offensive  trades 
within  a  town  as  was  given  to  the 
local  boards  of  towns,  does  not  ex- 
pressly provide  for  an  appeal  to  a  jury 
as  provided  in  the  case  of  an  order 
of  the  local  board,  it  was  nevertheless 
held  that  the  power  given  by  the  stat- 
ute should  be  treated  as  subject  to 
the  same  limitations  and  qualifications 
as  that  given  to  town  boards,  and  there- 
fore, with  the  same  right  of  appeal. 
Sawyer  v.  State  Board  of  Health,  125 
Mass.  182. 

5.  Mass. — Kineen  r.  Board  of  Health, 
214  Mass.  587,  102  N.  E.  352.  N.  J. 
Board  of  Health  v.  Union  Common 
Pleas,  83  N.  J.  L.  392,  85  Atl.  217. 
R.  I. — Brown  v.  Bist.  of  Narragansett, 
21  B.  I.  503,  44  Atl.  932. 

Reason. — Prompt  and  vigorous  action 
in  eases  affecting  the  health  of  the 
community  is  frequently  of  the  very 
highest  importance,  and  statutes  in- 
tended to  promote  the  health  and  safe- 
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b.  Procedure  011  Appeal. —  (I.)  To  What  Tribunal  Appeal  Taken. 
The  tribunal  to  which  the  appeal  is  taken  depends  upon  the  local 
statutes.6 

To  Court  of  Chancery.  —  By  express  provision  of  statute  in  some 
states,  a  person  aggrieved  by  an  order  or  regulation  of  a  board  of 
health  may  appeal  therefrom  to  a  court  of  chancery.7 

(II.)  What  Orders  Appealable —  The  orders  of  the  board  of  health  ap- 
pealable under  some  statutes  are  those  made  by  the  board  in  the  exer- 
cise of  its  quasi- judicial  powers.8  If  the  powers  of  the  board  are  ad- 
ministrative merely,  their  action  is  not  subject  to  review  by  appeal.9 

(HI.)  Hearing  and  Determination.  —  Under  some  statutory  provisions, 
where  an  appeal  is  taken  to  the  state  board  of  health  to  reverse  the 
determination  of  a  local  board  of  health,  the  state  board  acts  judicial- 
ly,10 and  all  parties  interested  are  entitled  to  be  heard  before  the 
board.11  But,  although  acting  judicially,  the  board  is  not  required 
to  proceed  as  courts  do  in  suits  inter  partes.12  On  such  an  appeal,  the 
board  is  not  confined  under  some  statutes  to  the  consideration  of 
sanitary  questions.13  Its  determination  is  presumed  to  rest  upon 
proper  grounds.14 

2.  Writ  of  Error.  —  No  writ  of  error  lies  to  such  a  tribunal  as  a 
board  of  health,15  the  only  method  of  correcting  errors  in  its  proceed- 
ings in  matters  over  which  it  has  jurisdiction  being  by  a  writ  of 
certiorari,16  or  in  cases  allowed  by  statute,  by  appeal.17 


ty  thereof  should  be  so  construed,  if 
possible,  as  .to  make  them  immediately 
effective.  Where,  therefore,  the  stat- 
ute under  which  the  health  authorities 
act  neither  provides  for  nor  contem- 
plates an  appeal  from  their  order,  no 
appeal  is  allowed.  The  proceeding  is 
evidently  intended  to  be  summary,  and 
in  order  to  be  effectual  it  necessarily 
must  be  so.  For  to  permit  a  nuisance 
to  exist  until  an  appeal  could  be  tried, 
together  with  such  further  proceedings 
in  connection  therewith  as  might  be 
had,  might  seriously  endanger  the 
health  and  lives  of  an  entire  com- 
munity. Brown  v.  Dist.  of  Narragan- 
sett,  21  R.  I.  503,  44  Atl.  932. 

6.  See  generally  the  statutes  of  the 
several  states,  and  the  following  cases: 
Nelson  v.  State  Board  of  Health,  186 
Mass.  330,  71  N.  E.  693;  Dodd  v.  Fran- 
cisco, 68  N.  J.  L.  490,  53  Atl.  219. 

7.  See  the  statutes  of  the  several 
states,  and  Mayor,  etc.  v.  Board  of 
Health,  76  N.  J.  Eq.  264,  74  Atl.  696. 

8.  Nelson  v.  State  Board  of  Health, 
186  Mass.  330,  71  N.  E.  693,  under  St., 
1878,  p.  134,  c.  183,  §6. 

9.  People  ex  ret  Lodes  v.  Dept.  of 
Health,  189  N.  Y.  187,  194,  82  N.  E. 
187,   13   L.  E.  A.   (N.  S.)   894, 
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10.  Dodd  v.  State  Board  of  Health, 
67  N.  J.  L.  463,  51  Atl.  456. 

11.  Dodd  f.  State  Board  of  Health, 
67  N.  J.  L.  463,   51  Atl.  456. 

12.  Dodd  v.  Francisco,  68  N.  J.  L. 
490,  53  Atl.  219. 

It  is  not  required  to  examine  wit- 
nesses under  oath  on  matters  in  con- 
troversy before  it.  Nor  is  it  erroneous 
in  such  case  for  the  board  to  consider 
the  report  of  one  of  its  committees  on 
a  previous  hearing  in  regard  to  the 
matter.  Dodd  v.  Francisco,  68  N.  J.  L 
490,  53  Atl.  219. 

13.  Dodd  v.  Francisco,  68  N.  J.  L. 
490,  53  Atl.  219. 

14.  Dodd  v.  Francisco,  68  N.  J.  Ii 
490,  53  Atl.  219. 

Where  the  proceeding  is  for  the  pur- 
pose of  obtaining  a  certificate  of  such 
board,  that  presumption  can  be  over- 
come only  by  the  certificate  of  the 
board  to  the  contrary,  or  by  clear  proof 
to  the  contrary  in  case  a  rule  to  ob- 
tain the  board's  certificate  proves  in- 
effectual. Dodd  v.  Francisco,  68  N. 
J.  L.  490,  53  Atl.  219. 

15.  Hall  v.  Staples,  166  Mass.  399, 
44  N.  E.  351. 

16.  Hall  v.  Staples,  166  Mass.  399, 
44  N.  E.  351,  and  infra,  I,  A,  3. 

17.  See  supra,  I,  A,  1. 
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3.  Writ  of  Certiorari.  —  The  orders  or  regulations  of  health 
authorities  are  properly  brought  before  a  court  for  review  by  writ  of 
certiorari,1*  where  they  are  considered  as  acts  of  a  judicial  or  quasi- 
judicial  nature,19  and  there  is  no  other  adequate  remedy.20  But  the 
acts  of  the  health  authorities  are  not  subject  to  review  by  certiorari, 
where  they  are  administrative  merely,21  or  of  a  legislative  character.22 

B.  Kemedies  foe  Violation  of  Health  Kegulations. —  1.  Sum- 
mary Proceeding  by  Officer  To  Abate.  —  a.  In  General.  —  Health 
officers  are  by  statutes  of  some  states  authorized  upon  certain  condi- 
tions to  cause  nuisances  to  be  abated,  and  noxious  substances  removed 


18.  Hall  v.  Staples,  166  Mass.  399, 
44  N.  E.  351;  People  ex  rel.  New  York, 
etc.  E.  Oo.  v.  Board  of  Health,  58  Hun 
595,  12  N.  Y.  Supp.  561;  Matter  of 
Lauterjung,  16  Jones  &  S.  308;  Rey- 
nolds v.  Sehultz,  34  How.  Pr.  (N.  Y.)  ' 
147,   155. 

19.  People  ex  rel.  New  York,  etc. 
E.  Co.  17.  Board  of  Health,  58  Hun 
595,  12  N.  Y.  Supp.  561;  Reynolds  v. 
Sehultz,  34  How.  Pr.  (N.  Y.)  147,  155. 
See  also  People  v.  Board  of  Health,  33 
Barb.  (N.  Y.)  344,  20  How.  Pr.  458, 
and  generally  4  Standard  Proc.  919, 
et  seq. 

If,  under  a  statute  empowering  a 
board  of  health  to  inquire  into  and  de- 
termine whether  or  not  a  nuisance  ex- 
ists, which  it  has  authority  to  order 
abated,  the  duties  of  the  board  are 
quasi  judicial  in  their  nature,  a  writ 
of  certiorari  is  a  proper  remedy  to 
determine  whether  jurisdiction  was  ob- 
tained by  the  board  of  health,  and 
whether  the  authority  conferred  upon 
it  by  the  statute  has  been  pursued  in 
the  mode  required  by  law  in  order  to 
authorize  it  to  make  the  determination. 
People  v.  Board  of  Health,  58  Hun 
595,  12  N.  Y.  Supp.  561,  wherein  the 
board  of  health  made  an  order  without 
notice  to  the  party  affected  thereby,  so 
that  he  might  be  heard. 

Where  a  statute  provided  for  the 
abatement  by  the  board  of  health  of 
a  nuisance  endangering  health,  and 
provided  for  a  notice  and  hearing  as 
to  the  necessity  and  mode  of  abate- 
ment and  for  an  assessment  of  fhe 
expenses  of  abating  the  same,  an  assess- 
ment for  the  expenses  of  a  board  of 
health  in  abating  a  nuisance  in  accord- 
ance with  the  provisions  of  the  stat- 
ute was  quashed  upon  writ  of  certiorari, 
as  to  the  parties  who  had  no  notice 
of  the  hearing  provided  for  by  the 
statute.     Hall   'v.   Staples,    166    Mass. 


399,   44  N.   E.    351;    Grace  v.   Newton 
Board  of  Health,  135  Mass.  490. 

20.  People  ex  rel.  New  York,  etc. 
R.  Co.  v.  Board  of  Health,  58  Hun 
595,  12  N.  Y.  Supp.  561.  See  generally 
4  Standard  Proc.  894,  et  seq. 

"To  undertake  the  review  of  the 
legislation  of  the  board  of  health,  or 
of  the  common  council,  upon  questions 
of  jurisdiction  possessed  by  those 
bodies,  would  be  opening  a  door  tff 
litigation  which,  to  say  the  least  of 
it,  wouli  be  unpleasant  and  unprofit- 
able; and  where  an  ample  remedy  ex- 
ists at  law,  in  any  action  founded  on 
such  legislation,  the  discretion  vested 
in  the  court  in  this  proceeding,  will 
be  best  exercised  by  refusing  to  sus- 
tain this  proceeding."  People  v.  Board 
of  Health  of  the  City  of  New  York, 
33  Barb.   (N.  Y.)   344. 

21.  People  ex  rel.  Lodes  v.  Dept.  of 
Health,  189  N.  Y.  187,  194,  82  N.  E. 
187,  13  L.  R.  A.  (N.  S.)  894;  People 
ex  rel.  Copcutt  v.  Board  of  Health,  140 
N.  Y.  1,  35  N.  E.  320,  37  Am.  St. 
Rep.  522,  23  L.  R.  A.  481  (determina- 
tion of  board  of  health  as  to  the  ex- 
istence of  a  nuisance  was  not  review- 
able by  certiorari,  although  made  with- 
out a  hearing  to  the  party  affected, 
since  the  board  was  not  required  by 
the  statute  under  which  it  acted  to 
give  a  hearing,  and  might  act  upon 
its  own  inspection  and  knowledge). 
See  generally  4  Standard  Proc.  919, 
et  seq. 

22.  People  v.  Board  of  Health,  33 
Barb.  (N.  Y.)  344,  20  How.  Pr.  458, 
holding  that  an  order  of  the  board  of 
health  declaring  a  business  carried  on 
within  the  limits  of  the  city  -to  be  a 
nuisance  was  an  order  made  in  the 
exercise  of  a  legislative  power,  and  al- 
though the  person  affected  was  entitled 
to  notice  and  a  hearing,  a  writ  of  cer- 
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or  destroyed,23  at  the  expense  of  the  person  causing  or  permitting  the 
same.24  But  there  must  be  a  determination  in  some  way  that  a  nuis- 
ance exists,  or  that  the  substance  is  noxious,  before  measures  can  be 
taken  to  abate  or  remove  it,25  and  under  some  statutes,  it  is  only  after 
the  person  causing  or  permitting  the  same,  on  due  notice,  refuses  or 
neglects  to  remove  the  nuisance  that  the  board  of  health  may  act  and 
charge  the  expense  to  him.26 

b.  Action  To  Eecover  Expenses  in  Removing.—  (I.)  Jurisdiction. 
The  court  having  jurisdiction  of  an  action  to  recover  the  expenses  of 
the  board  of  health  attending  the  removal  of  a  nuisance  depends  upon 
the  local  statutes.27 

(II.)  Parties  Plaintiff.  —  An  action  to  recover  money  expended  from 
the  treasury  of  a  city  or  town  by  its  board  of  health  to  remove  a  nuis- 
ance may  be  maintained  in  the  name  of  the  city  or  town.28 

2.  Criminal  Prosecution.  —  a.  Who  May  Complain.  —  Complaint 
may  be  made,  or  prosecution  instituted,  for  a  violation  of  any  health 
laws  or  regulations  by  an  agent  appointed  by  the  health  authorities  by 
express  statutory  provision  in  some  states.29 

b.  Form  and  Sufficiency  of  Indictment  or  Complaint.  (I.)  Generally. 
The  complaint,  information  or  indictment  for  a  violation  of  the 
health  laws  or  regulations  must  distinctly  allege  all  the  elements  es- 
sential to  the  offense  under  the  particular  statute  or  ordinance  in- 


tiorari   would  not  lie   to  review   such 
order. 

23.  See  generally  the  statutes  of  the 
several  states,  and  the  following  eases: 
Colo. — Munn  v.  Corbin,  8  Colo.  App. 
113,  125,  44  Pac.  783.  Mass.— Durgin 
v.  Minot,  203  Mass.  26,  89  N.  E.  144, 
133  Am.  St.  Eep.  276,  24  L.  E.  A. 
(N.  S.)  241;  Taunton  v.  Taylor,  116 
Mass.  254,  260;  City  of  Salem  v.  East- 
ern E.  Co.,  98  Mass.  431,  96  Am.  Dec. 
650.  N.  J.— Weil  v.  Eioord,  24  N.  J. 
Eq.  169.  N.  Y. — People  ex  rel.  Oopcutt 
V.  Board  of  Health,  140  N.  Y.  1,*  35 
N.  E.  320,  23  L.  E.  A.  481.  Pa.— Ken- 
nedy v.  Board  of  Health,  2  Pa.  366; 
Eddy  v.  Board  of  Health,  10  Phila.  94. 

See  also  the  title  "Nuisance." 
Warrant. — Before  health  authorities 
can  enter  upon  occupied  or  enclosed 
property  to  search  for  nuisance,  they 
must  obtain  a  warrant  under  some 
statutes.  Eddy  v.  Board  of  Health,  10 
Phila.   (Pa.)    94. 

24.  See  Durgin  v.  Minot,  203  Mass. 
26,  89  N.  E.  144,  133  Am.  St.  Eep.  276, 
24  L.  E.  A.  (N.  S.)  241;  City  of 
Salem  v.  Eastern  E.  Co.,  98  Mass.  431, 
96  Am.  Dee.  650;  Kennedy  v.  Board 
of  Health,  2  Pa.  366. 

25.  Munn  *.  Oorbin,  8  Colo.  App. 
113,  125,  44  Pac.  783.  See  also  the 
title  "Nuisance." 
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26.  Durgin  v.  Minot,  203  Mass.  26, 
89  N.  E.  144,  133  Am.  St.  Eep.  276, 
24  L.  E.  A.  (N.  S.)  241;  Taunton  v. 
Taylor,  116  Mass.  254,  260;  Eddy  v. 
Board  of  Health,  10  Phila.  (Pa.)  94. 

27.  See  the  statutes  of  the  several 
states,  and  Kennedy  v.  Board  of 
Health,  2  Pa.  366,  district  court  had 
jurisdiction  under  the  act  of  1818  and 
1830  of  all  claims  for  the  removal  of 
nuisances  by  board  of  health,  though 
less   than  $100. 

28.  City  of  Salem  v.  Eastern  E.  Co., 
98  Mass.  431,  96  Am.  Dec.  650,  wherein 
it  was  contended  that  the  action  should 
have  been  brought  in  the  name  of  the 
board  of  health,  the  court  said:  "But 
it  is  clear  that  the  functions  of  the 
board  of  health  are  official  merely.  They 
have  no  interest  in  the  question;  they 
do  not  expend  their  own  money  in  re- 
moving the  nuisance,  and  have  no 
funds  in  their  charge  for  that  purpose; 
and  consequently  they  can  have  no 
claim  to  the  payment  required  by  the 
statute.  The  expenses  are  incurred 
by  the  city,  whose  officers  they  are; 
and  payment  is  to  be  made  to  the 
city.  Gen.  Sts.,  c.  26,  §49.  The  action 
is  therefore  properly  brought  in  the 
name   of  the  city." 

29.  See  generally  the  statutes  of  the 
several  states,  and  Com.  v.  Alden,  143 
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volved.30  If  there  are  several  requirements  in  the  statute  or  ordinance, 
a  violation  of  any  one  of  which  may  constitute  the  offense,  the  viola- 
tion intended  to  be  alleged  must  be  definitely  and  precisely  stated.31 
(II.)  Knowledge  and  Wilfulness.  —  An  indictment  or  information  for 
a  violation  of  a  quarantine  regulation  should  allege  facts  showing 
knowledge  of  its  existence  or  from  which  knowledge  can  be  inferred.32 
But  it  is  not  necessary  to  use  the  word  "knowingly"  where  the  statute 
does  not  make  knowledge  a  part  of  the  definition  of  the  offense.33 
If  a  health  regulation  makes  punishable  only  a  wilful  violation  there- 


Mass.  113,  9  N.  E.  15,  under  Pub.  St., 
1S82,  c.  80,  §16. 

30.  People  *.  Tait,  261  111.  197,  103 
K.  E.  750,  and  generally  the  title,  "In- 
dictment and  Information,"  and  infra, 
the    cases    cited    throughout    this   note. 

Injury  to  Health. — Though  a  statute 
makes  it  a  penal  offense  to  put  any 
"part  of  a  carcass  of  any  dead  ani- 
mal into  any  river,  creek,  pond,  etc.," 
but  does  not  expressly  limit  the  offense 
to  cases  where  it  is  "to  the  injury 
of  the  heallh  or  to  the  annoyance  of 
the  citizens  of  the  state,"  nevertheless 
where  it  is  evidently  the  intention  of 
the  legislature  that  such  qualifications 
exist,  a  complaint  charging  such  an 
offense  which  does  not  substantially  al- 
lege that  the  act  of  the  defendant  com- 
plained of  resulted  to  the  injury  of  the 
health  or  to  the  annoyannce  of  the 
citizens  of  the  state  or  any  of  them 
is  insufficient,  and  a  motion  to  quash 
should  be  sustained.  State  v.  Wahl, 
35  Kan.  608,  11  Pac.  911. 

31.  People  v.  Potter,  112  N.  T.  Supp. 
298. 

Where  a  sanitary  code  contained  many 
different  requirements  as  to  the  construc- 
tion and  equipment  of  a  building  used 
for  a  boarding  and  lodging  house  "for 
upwards  of  two  hundred  men  housed 
therein,"  an  information  which  al- 
leged simply  that  the  relator  was  using 
a  certain  building  for  a  boarding  and 
lodging  house  for  upwards  of  two  hun- 
dred men  housed  therein,  which  build- 
ing did  not  conform  in  construction 
to  the  requirements  of  the  sanitary  code 
and  especially  a  designated  article 
thereof,  and  did  not  in  any  manner 
allege  which  one  of  the  requirements 
of  the  code  had  been  violated,  did  not 
charge  the  offense  with  the  definiteness 
and  precision  to  which  the  relator  was 
entitled.  People  v.  Potter,  112  N.  Y. 
Supp.   298. 

32.  People  <v.  Tait,  261  111.  197,  103 
N.  E.  750. 


State  v.  Butts,  3  S.  D.  577,  54  N.  W. 
603,  19  It.  E.  A.  725,  holding  that  an 
information  which  simply  alleged  that 
accused  did  openly  disobey  a  quaran- 
tine order  of  a  county  superintendent 
of  health,  prohibiting  him  from  going 
upon  the  street,  by  so  going  upon  the 
street,  stated  no  offense,  because  it  did 
not  show  that  the  accused  was  in- 
formed, or  had  any  knowledge,  that 
such  an  order  had  been  made.  The 
court  said:  "Such  an  order  is  unlike 
a  law,  knowledge  of  which  is  charged 
against  every  'one.  The  order  might 
have  been  duly  and  properly  made,  and 
after  it  was  so  made  plaintiff  in  error 
might  have  done  the  very  thing  which 
the  order  prohibited,  and  still  be  in- 
nocent of  offense,  unless  he  knew  of 
such  prohibition.  It  is  not  alleged  that 
the  order  was  served  upon  him,  or 
that  it  was  in  any  way  brought  to  his 
knowledge,  directly  or  indirectly.  If 
it  were  even  alleged  that  the  act  was 
done  wilfully,  it  would  come  nearer 
stating  an  offense.  But  all  the  matters 
charged  in  the  information  might  be 
proved,  and  yet  entirely  fail  to  show 
the  guilt  of  the  plaintiff  in  error,  be- 
cause his  guilt  would  depend  upon  his 
knowledge  that  the  act  was  prohibited, 
and  therefore  wrong.  Going  from  one's 
residence  upon  the  public  streets  is 
ordinarily  an  innocent  act.  To  make 
it  criminal,  it  must  be  done  with  a 
knowledge,  either  actual  or  imputed, 
that  it  has  been  authoritatively  for- 
bidden. There  is  nothing  in  this  in' 
formation  showing  any  such  knowledge 
upon  the  part  of  plaintiff  in  error,  or 
any  facts  from  which  it  might  be  in- 
ferred. The  information  is  criticisable, 
and  perhaps  defective,  in  other  re- 
spects, but,  for  the  reason  suggested, 
it  fails  to  state  an  offense,  and  the 
motion    to    dismiss    should    have    been 

33.  People  v.  Tait,  261  111.  197,  103 
N.  E.  750,  wherein  the  information  al- 
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of,  an  indictment  or  information  must  allege  either  in  terms  or  in 
substance  that  the  alleged  violation  was  wilful.34 

(III.)  Averments  as  to  Rule  or  Regulation. Violated.  —  The  indictment 
or  information  for  violation  of  a  rule  or  regulation  of  a  board  of 
health  must  aver  that  a  valid  rule  had  been  adopted  and  entered  of 
record,35  and  set  out  enough  of  the  rule  or  regulation  to  show  that  the 
act  charged  constituted  a  violation  thereof.36  An  indictment  or  in- 
formation for  a  violation  of  a  quarantine  regulation  should  show  the 
existence  of  an  emergency  justifying  the  action  of  the  health  authorities 
in  directing  the  place  to  be  quarantined.37 

(IV.)  Description  of  Complainant.  —  Though  the  prosecution  be  at  the 
instance  of  a  person  acting  as  the  agent  of  the  health  authorities,  the 
omission  to  aver  in  the  complaint  that  such  person  was  the  agent  of 
the  health  authorities  is  a  mere  formal  defect,38  available  only  by  a 
motion  to  quash.39 

3.  Civil  Action  for  Statutory  Penalty.  —  a.  In  General.  —  Statutes 
and  ordinances  prescribing  penalties  for  a  violation  of  health  regula- 
tions generally  provide  for  their  recovery  in  a  civil  action.40  Where 
the  form  of  the  action  is  not  designated  a  civil  action  of  debt  is  the 
proper  remedy.41 

b.  Parties  Plaintiff.  —  An  action  to  recover  the  statutory  penalty 
for  a  violation  of  health  regulations  is  properly  brought,  under  some 
statutes,  in  the  name  of  the  board  of  health,42  without  naming  the 
individual  members  thereof.43  But  if  the  penalty  imposed  for  an 
offense  within  a  town  is  given  to  the  town,  the  action  is  properly 
brought  in  the  name  of  the  town.4* 

c.  Declaration  or  Complaint.  —  The  declaration  must    present    a 


leged  that  the  defendant  did  "unlaw- 
fully, wilfully,  and  maliciously  violate 
and  refuse  to  abide  by"  certain  quar- 
antine regulations.  See  generally  the 
title,    "Indictment   and   Inf ormation. " 

34.  People  v.  Potter,  112  N.  Y.  Supp. 
298. 

35.  People  v.  Tait,  261  111.  197,  108 
N.  E.  750;  Haney  v.  State,  52  Tex 
Crim.  485,  107  S.  W.  836. 

36.  People  v.  Tait,  261  HI.  197,  103 
N.  E.  750. 

Reason. — This  rule  results  from  the 
private  character  of  such  ordinances, 
of  which  no  court  other  than  those  of 
the  municipality  can  take  judicial  no- 
tice. People  v.  Tait,  261  111.  197,  206, 
103   N.   E.   750. 

37.  People  v.  Tait,  261  HI.  197,  103 
N.  E.  750. 

An  allegation  that  a  case  of  scarlet 
fever  existed  in  the  "household"  of 
the  defendant  does  not  show  the  ex- 
istence of  an  emergency  justifying  the 
action  of  the  health  authorities  in  di- 
recting the  residence  of  defendant  to 
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be  placed  under  quarantine,  as  one 
might  be  a  member  of  his  household  or 
family,  and  be  temporarily  away  from 
the  family  dwelling-house  when  strick- 
en with  the  contagious  disease.  People 
V.  Tait,  261  111.  197,  103  N.  E.  750. 

38.  Com.  v.  Alden,  143  Mass.  113.  9 
N.  E.  15. 

39.  Com.  v.  Alden,  143  Mass.  113,  9 
N.   E.   15. 

40.  See  generally  the  statutes  of  the 
several  states,  and  Cohen  v.  Dept.  of 
Health,  61  Misc.  124,  113  N.  T.  Supp. 
88. 

41.  Rockland  v.  Farnsworth,  87  Me. 
473,  32  Atl.  1012.  See  generally  the 
title,  "Debt,"  Vol.  6,  p.  474. 

42.  Board  of  Health  v.  Valentine,  57 
Hun  591,  11  N.  Y.  Supp.  112. 

43.  Board  of  Health  v.  Valentine,  57 
Hun  591,  11  N.  Y.  Supp.  112. 

44.  Rockland  v.  Farnsworth,  87  Me. 
473,  33  Atl.  1012,  although  express 
authority  to  sue  is  not  given  in  the 
statute. 
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case  strictly  within  the  statute,  directly  averring  every  essential  f  act.4S 
4.    Summary  Proceeding  for  Penalty.  —  a.    In  General.  —  A  sum- 
mary proceeding  for  the  recovery  of  penalties  for  violations  of  health 
regulations  is  provided  for  by  the  statutes  of  some  states.46 

b.  Jurisdiction.  —  "What  court  has  jurisdiction  of  such  proceeding 
depends  upon  the  local  statutes.47 

c.  Parties  Plaintiff.  —  Such  proceeding  is  properly  brought  under 
some  statutes  in  the  name  of  the  board  of  health.48 

d.  Process.  —  Under  some  statutes,  upon  the  filing  of  an  affidavit, 
stating  that  the  party  proceeded  against  has  violated  a  health  ordi- 
nance,49 process,  either  in  the  nature  of  a  warrant  or  summons 
issues,50  which  must  specify  what  ordinance  the  defendant  has 
violated,51  the  time  when,52  and  the  manner  in  which  the  same  has 
been  violated.53 

e.  Trial. —  (I.)  In  General. —  A  jury  trial  is  not  permitted  in  such 
proceedings.54 

(II.)    Judgment  of  Conviction "Where  the  statute  prescribes  the  form 

of  a  judgment  of  conviction  in  a  summary  proceeding,  the  prescribed 
form  must  be  substantially  followed.5*  A  judgment  following  the 
words  of  the  statute  is  sufficient.56 


45.  Rockland  v.  Farnsworth,  87  Me. 
473,  32  Atl.  1012. 

Cause  of  Sickness. — Under  a  statute 
requiring  the  owners  of  private  prop- 
erty to  remove  any  filth,  or  other  cause 
of  sickness,  existing  on  their  property, 
and  imposing  a  forfeiture  in  case  of 
their  neglect  or  refusal,  the  declaration 
must  allege  that  the  filth  found  upon 
the  defendant's  property  is  a  "cause 
of  sickness"  as  described  in  the  statute. 
Declaring  the  filth  to  be  a  "menace  to 
the  public  health  of  the  people  of  said 
city"  is  not  sufficient.  Rockland  v. 
Parnsworth,  87  Me.  473,  32  Atl.   1012. 

46.  See  generally  the  statutes,  and 
Board  of  Health  v.  Cattell,  73  N.  J. 
L.  516,  64  Atl.  144,  holding  that  the 
proceeding  before  a  justiee  of  the  peace 
to  recover  a  penalty  for  the  violation 
of  the  provisions  of  an  ordinance 
passed  by  a  board  of  health  pursuant 
to  Gen.  St.,  p.  1638,  §18,  now  Comp. 
St.,  1910,  p.  2666,  §18,  is  a  civil  action 
in  the  court  of  small  causes. 

47.  See  generally  the  statutes,  and 
Board  of  Health  v.  New  York,  etc.  R. 
Co.,  77  N.  J.  L.  15,  71  Atl.  259  (prop- 
erly brought  in  the  police  justice  court 
in  any  city);  Bourgeois  v.  Board  of 
Health,  77  N.  J.  L.  162,  71  Atl.  53 
(justice  of  the  peace  has  jurisdiction 
where  no  police  justice  has  been  ap- 
pointed or  provided  for). 

48.  Board  of  Health  v.  New  York, 


etc.  R.  Co.,  77  K  J.  L.  15,  71  Atl.  259. 

49.  State  v.   Street  Comr.,  etc.,  36 
N.  J.  L.  283. 

50.  State  v.   Street  Comr.,  etc.,  36 
N.  J.  L.  283. 

Street  Comr.,  etc.,  36 


State  v. 

L.  283. 

State  i?.  Street  Comr.,  etc.,  36 


51. 
N.  J. 

52. 
N.   J.   L.    283. 

53.  State  v.  Street  Comr.,  etc.,  36 
N.  J.  L.  283. 

54.  McEwen  v.  Board  of  Health,  61 
N.  J.  L.  468,  39  Atl.  909,  and  a  judg- 
ment based  thereon  cannot  stand. 

55.  Board  of  Health  v.  Hayes,  79  N. 
J.  L.  151,  74  Atl.  339;  Board  of  Health 
v.  Rosenthalt,  67  N.  J.  L.  216,  50  Atl. 
439;  McEwen  v.  Board  of  Health,  61 
N.  J.  L.  468,  39  Atl.  909. 

It  Must  Be  Signed  by  the  Judge. 
Board  of  Health  v.  Dickstein  (N.  J.  L.), 
67  Atl.  89  (need  not  be  signed  on  the 
docket);  State  v.  Board  of  Health  (N. 
J.  L.),  42  Atl.  830  (judgment  of  con- 
viction void  where  not  signed). 

56.  Board  of  Health  v.  Rosenthalt, 
67  N.  J.  L.  216,  50  Atl.  439. 

Without  setting  forth  the  particular 
act  or  acts  which  it  is  alleged  consti- 
tutes a  violation.  Board  of  Health  v. 
Hayes,  79  N.  J.  L.  151,  74  Atl.  339. 

A  conviction  following  the  form  of 
conviction  prescribed  by  the  statute 
with  exactness,  excepting  the  omission 
of  the  words  "in  a  summary  proceed- 
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f.  Review.  —  There  is  no  appeal  unless  it  be  granted  by  statute.57 
5.  Suit  in  Equity.  —  a.  In  General.  —  Statutes  in  some  states  ex- 
pressly provide  for  a  suit  in  equity  to  enforce  the  orders  of  a  board 
of  health  for  the  removal,  suppression  and  abatement  of  a  nuisance, 
or  to  prevent  violations  of  such  orders  and  regulations.58  And  even 
though  the  statute  does  not  expressly  impose  upon  a  court  of  equity 
the  duty  of  enforcing  the  orders  of  the  board  of  health  with  reference 
to  the  abatement  of  a  nuisance,  it  may  act  under  its  general  jurisdic- 
tion in  cases  of  nuisances.59  But  a  suit  in  equity  is  net  a  proper  remedy 
to  prevent  an  act  in  violation  of  a  regulation  of  the  board  of  health, 
unless  the  act  is  shown  to  be  a  nuisance  per  se.60 

b.  Parties.  —  (I.)  Plaintiff.  —  While  under  some  statutes,  the  bill 
to  enforce  an  order  or  regulation  of  the  board  of  health  or  to  prevent 
a  violation  thereof  is  properly  brought  by  the  board  in  its  own  name,61 


ing, ' '  will  not  invalidate  the  conviction, 
the  complaint  and  summons  both  show- 
ing that  was  the  character  of  the  pro- 
ceeding. Board  of  Health  v.  Rosen- 
thalt,  67  N.  J.  L.  216,  50  Atl.  439. 

57.  Board  of  Health  v.  Union  Com- 
mon Pleas,  83  N.  J.  L.  392,  85  Atl.  217; 
Holzworth  v.  Newark,  50  N.  J.  L.  85, 
11  Atl.  131  (both  holding  that  there 
would  be  no  appeal  from  the  small 
cause  court  in  which  such  summary 
proceeding  was  triable  under  Comp.  St., 
p.  2666,  §18,  to  the  common  pleas  court 
for  trial  de  novo).  See  2  Standard 
Proc.  129. 

Even  though  an  appeal  does  lie  to 
an  intermediate  court  for  a  trial  de 
novo,  the  reasonableness  of  the  health 
regulation  involved  cannot  be  tried 
upon  the  appeal,  such  an  issue,  if  pre- 
sented, being  a  subject  for  determina- 
tion by  the  appellate  court  upon  cer- 
tiorari. Board  of  Health  v.  Union  Com- 
mon Pleas,  83  N.  J.  L.1  392,  85  Atl. 
217.  See  also  Board  of  Health  v.  Cat- 
tell,  73  N.  J.  L.  516,  64  Atl.  144. 

58.  See  generally  the  statutes,  and 
the  following  cases:  Mass. — Board  of 
Health  v.  Tupper,  210  Mass.  378,  96 
N.  E.  1096;  Inhab.  of  Watertown  v. 
Mayo,  109  Mass.  315,  12  Am.  Bep.  694. 
N.  J. — Board  of  Health  v.  Du  Pont,  etc. 
Powder  Co.  (N.  J.  Eq.),  80  Atl.  998; 
Board  of  Health  <v.  City  of  Summit  (N. 
J.  Eq.),  56  Atl.  125;  State  ex  rel.  Board 
of  Health  v.  Henzler  (N.  J.  Eq.),  41 
Atl.  228;  State  ex  rel.  Board  of  Health 
v.  East  Orange,  53  N.  J.  Eq.  498,  32 
Atl.  693;  Board  of  Health  v.  New  York 
Horse  Manure  Co.,  47  N.  J.  Eq.  1,  19 
Atl.  1098;  State  v.  Bergen,  46  N.  J.  Eq. 
173,  19  Atl.  777;  Hutchinson  v.  Board 
of  Health,  39  N.  J.  Eq.  569;  State  ex  rel. 
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Board  of  Health  v.  Neidt  (N.  J.  Eq.), 
19  Atl.  318.  N.  Y.— Board  of  Health 
v.  Copcutt,  140  N.  Y.  12,  20,  35  IS.  Ek 
443,  23  L.  E.  A.  485;  Gould  v.  Roches- 
ter, 105  N.  Y.  46,  51,  12  N.  E.  275; 
Health  Dept.  of  New  York  v.  Lalor, 
38  Hun  542;  Village  of  "White  Plains 
v.  Tarrytown,  etc.  By.  Co.,  117  App. 
Div.  841,  102  N.  Y.  Supp.  1046.  Vt. 
Board  of  Health  v.  Village  of  St.  Johns- 
bury,  82  Vt.  276,  73  Atl.  581,  23  L. 
E.   A.    (N.   S.)    766. 

Notice. — Though  a  statute  provides 
that  when  the  board  of  health  intends 
to  abate  a  nuisance  in  a  summary  man- 
ner, it  must  give  notice  to  the  per- 
son owning  the  property,  or  engaged  in 
the  business  alleged  to  be  a  nuisance, 
if  it  elects  to  proceed  by  a  bill  in 
equity,  no  notice  is  necessary,  where 
not  required  by  the  statute.  State 
ex  rel.  Board  of  Health  v.  Neidt  (N. 
J.  Eq.),  19  Atl.  318. 

For  sufficient  notice,  assuming  that 
the  requirements  of  a  notice  as  a  con- 
dition precedent  to  a  right  to  summarily 
abate  applies  as  well  to  abatements  by 
judicial  procedure,  see  State  ex  rel. 
Board  of  Health  w.  Henzler  (N.  J.  Eq.), 
41  Atl.  228. 

59.  Taunton  v.  Taylor,  116  Mass. 
254;  Inhab.  of  Winthrop  v.  Earrar,  11 
Allen  (Mass.)  398.  See  also  Board  of 
Health  v.  Susslin,  132  La.  569,  61  So. 
661;  Board  of  Health  v.  Maginnis  Cot- 
ton Mills,  46  La.  Ann.  806,  15  So. 
164. 

60.  'City  of  Philadelphia  v.  Lysler, 
3  Pa.  Super.  475. 

61.  N.  J.— Board  of  Health  v.  New 
York  Horse  Manure  Co.,  47  N.  J.  Eq 
1,  19  Atl.  1098.     N.  Y.— Gould  v.  City 
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and  not  by  the  state,62  under  others  the  action  is  properly  brought  in 
the  name  of  the  municipality  instead  of  in  that  of  the  board  of  health,63 
or  of  the  health  officer.84 

(II.)  Defendant.  • —  In  a  suit  in  chancery  by  a  board  of  health  against 
a  town  to  enforce  an  order  of  the  board,  the  town  owning  the  offensive 
property,65  and  the  town  trustees  are  proper  parties,*6  but  not  the  town 
clerk.67 

c.  Bill  or  Complaint.  —  The  bill  or  complaint  in  an  action  by  the 
health  authorities  to  suppress  or  restrain  a  nuisance  dangerous  to 
health  must  allege  facts  constituting  a  nuisance.68  It  is  not  enough 
to  allege  that  the  health  authorities  have  declared  a  nuisance  to  exist 
and  ordered  it  abated,69  and  under  some  statutes  the  bill  or  complaint 


of  Rochester,  105  N.  Y.  46,  12  N.  E. 
275;  Bell  v.  Rochester,  11  N.  Y.  Supp. 
305  (both  under  acts  prior  to  act  of 
1893).  Vt.— Board  of  Health  v.  St. 
Johnsbury,  82  Vt.  276,  73  Atl.  581,  23 
L.  E.  A.  (N.  S.)  766. 

62.  Board  of  Health  v.  St.  Johns- 
bury,  82  Vt.  276,  73  Atl.  581,  23  L.  B. 
A.  (N.  S.)  766. 

63.  Mass. — Board  of  Health  v.  Tup- 
per,  210  Mass.  378,  96  N.  E.  1096; 
Taunton  v.  Taylor,  116  Mass.  254; 
Inhab.  of  Watertown  v.  Mayo,  109 
Mass.  315,  12  Am.  Bep.  694;  Inhab; 
of  "Winthrop  v.  Earrar,  11  Allen  398. 
N.  Y.— Village  of  White  Plains  v.  Tar- 
rytown,  etc.  R.  Co.,  117  App.  Div.  841, 
102  N.  Y.  iSupp.  1046;  Board  of  Health 
v.  Magill,  17  App.  Div.  249,  45  N.  Y. 
Supp.  710  (both  under  act  of  1893,  as 
amended  in  1895).  Wis. — Buckstaff:  v. 
City  of  Oshkosh,  92  Wis.  520,  66  N.  W. 
707. 

The  authority  to  preserve  the  health 
of  the  inhabitants .  at  a  city  or  town 
is  lodged  in  the  municipality,  and  the 
members  of  the  board  of  health  are 
officers  of  the  city.  Board  of  Health 
V.  Tupper,  210  Mass.  378,  96  N.  E. 
1096;  City  of  Salem  v.  Eastern  B.  Co., 
98  Mass.  431,  442,  96  Am.  Dec.  650. 
"It  is  for  this  reason  that  suits  to 
enforce  the  orders  of  a  board  of  health 
for  the  removal,  suppression,  and  abate- 
ment of  a  nuisance,  or  for  its  preven- 
tion have  uniformly  been  brought  in 
the  name  of  the  city  or  town,  since 
the  decision  in  Winthrop  v.  Farrar,  11 
Allen  398."  Board  of  Health  v.  Tup- 
per, 210  Mass.  378,  96  N.  E.  1096. 

Amendment. — Since  a  bill  by  those 
constituting  the  board  of  health  to  en- 
-join  a  threatened  violation  of  a  health 
law  in  effect  is  in  behalf  of  the  city, 
it  may  be  amended  to  make  the  city 


in  form  the  plaintiff.  Board  of  Health 
v.  Tupper,  210  Mass.  378,  96  N.  E. 
1096.  And  see  Inhab.  of  Winthrop  v. 
Earrar,  11  Allen  (Mass.)  398,  wherein 
the  selectmen  of  a  town,  acting  as  a 
board  of  health,  brought  a  bill  in  equity 
to  restrain  the  exercise  of  an  offensive 
trade  which  they  had  prohibited,  and 
an  amendment  was  allowed  substituting 
the  inhabitants  of  the  town  as  plain- 
tiffs after  the  term  of  office  of  the 
selectmen  had  ceased. 

Waiver  of  Objection. — Objection  that 
the  board  of  health  of  the  town  has 
no  legal  capacity  to  sue,  except  in  the 
name  of  the  town  is  waived  by  failure 
to  raise  the  same  by  answer  or  de- 
murrer. Morton  v.  St.  Patrick's  B. 
Catholic  Church  Soc,  56  Misc.  71,  105 
N.  Y.  Supp.   1100. 

64.  Buckstaff  v.  City  of  Oshkosh,  92 
Wis.   520,  66  N.  W.  707. 

65.  Board  of  Health  v  .St.  Johnsbury, 
83  Vt.  276,  73  Atl.  581,  23  L.  E.  A. 
(N.  S.)  766. 

66.  Board  of  Health  v.  St.  Johns- 
bury, 82  Vt.  276,  73  Atl.  581,  23  L.  E. 
A.  (N.  S.)  766,  though  not  charged  with 
anything  amiss. 

67.  Board  of  Health  v.  St.  Johns- 
bury, 82  Vt.  276,  73  Atl.  581,  23  L. 
E.  A.  (N.  S.)  766,  where  clerk  a  mere 
recording  officer,  and  not  an  administra- 
tive   officer. 

68.  Village  of  White  Plains  v.  Tar- 
rytown,  etc.  E.  Co.,  117  App.  Div.  841, 
102  N.  Y.  Supp.  1046.  See  the  title 
"Nuisance." 

69.  Village  of  White  Plains  «.  Tar- 
rytown,  etc.  E.  Co.,  117  App.  Div.  841, 
102  1ST.  Y.  Supp.  1046,  since  the  resolu- 
tion and  order  of  the  board  are  in 
no   sense  an  adjudication. 

Accordingly  where  the  complaint  al- 
leged that  the  board  of  health  of  the  vil- 
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must  allege  a  peculiar  and  special  injury  which  would  enable  an  in- 
dividual to  maintain  a  suit  in  his  own  name.70 

C.  Restraining  Enforcement  of  Health  Regulations.  —  The 
jurisdiction  conferred  by  statute  upon  boards  of  health  with  reference 
to  the  abatement  of  a  nuisance  injurious  to  health  is  usually  summary 
in  its  nature,71  and  the  objects  to  be  attained  by  its  exercise  would  be 
defeated,  in  many,  if  not  most  cases,  if  its  orders  were  subject  to 
judicial  examination  and  revision  at  the  instance  of  parties  affected 
by  them  before  they  could  be  carried  into  effect.72  Accordingly,  a 
court  of  equity  will  decline  to  restrain  a  board  of  health  from  the  sum- 
mary abatement  of  what  it  has  adjudged  to  be  a  public  nuisance 
detrimental  to  health,73  unless  it  is  made  to  appear  clearly  that  it  has 


lage  after  a  hearing  to  the  defendant 
passed  a  resolution  declaring  the  vibra- 
tions of  its  engines  and  dynamos  in  its 
electrical  power  house  a  nuisance  and  a 
cause  of  danger  and  detrimental  to 
the  health  of  a  large  number  of  in- 
habitants of  the  village,  and  ordering 
it  abated,  and  serviee  of  a  copy  of 
such  resolution  and  order,  and  then 
contained  an  allegation  that  the  said 
vibrations  were  a  nuisanee  and  a  cause 
of  danger  and  detrimental  to  a  large 
number  of  the  inhabitants  of  the  vil- 
lage, but  did  not  allege  any  noise  or 
jar  therefrom,  no  fact  was  alleged  to 
show  a  nuisance,  and  the  complaint 
was  insufficient.  Village  of  White 
Plains  v.  Tarrytown,  etc.  E.  Co.,  117 
App.  Div.   841,  102  N.  Y.  Supp.   1046. 

70.  Board  of  Health  v.  New  York 
Horse  Manure  Co.,  47  N.  J.  Eq.  1,  19 
Atl.  1098. 

Where  the  bill  shows  a  general  pub- 
lic nuisance,  but  fails  to  allege  a  pe- 
culiar and  special  injury  which  would 
have  enabled  an  individual  to  main- 
tain a  suit  in  his  own  name,  it  is  de- 
fective. Board  of  Health  v.  New  York 
Horse  Manure  Co.,  47  N.  J.  Eq.  1,  19 
Atl.  1098. 

71.  See  generally  the  statutes,  and 
liiebig  Mfg.  Co.  v.  Wales,  8  Del.  Ch. 
26,  34  Atl.  902;  Stone  47.  Heath,  179 
Mass.  385,  60  N.  E.  975. 

72.  Liebig  Mfg.  Co.  v:  Wales,  8  Del. 
Ch.  26,  34  Atl.  902;  Stone  v.  Heath,  179 
Mass.  385,  60  N.  E.  975. 

"If  a  local  board,  clothed  with  the 
delegated  police  power  of  the  state,  for 
the  protection  and  preservation  of  the 
lives  and  health  of  the  inhabitants 
within  its  jurisdiction,  were  restrained 
from  acting  by  the  strong  arm  of  a 
court  of  equity  whenever  a  doubt  could 
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be  raised  as  to  the  correctness  of  its 
decisions  upon  matters  of  fact,  and  an 
alleged  nuisance  allowed  to  continue 
unabated  until  a  full  trial  could  be  had 
before  the  chancellor,  the  whole  object 
for  which  such  extraordinary  powers 
are  conceded  or  delegated  would  be  de- 
feated." Liebig  Mfg.  Co.  v.  Wales,  8 
Del.  Ch.  26,  34  Atl.  902. 

"As  the  powers  of  boards  of  health 
are  conferred  upon  them  by  the  legis- 
lature, it  follows  that,  as  long  as  their 
actions  are  not  arbitrarily  or  capricious- 
ly taken,  and  are  confined  within  the 
limits  of  powers  constitutionally  con- 
ferred upon  them,  they  are  subject  to 
no  control,  except  that  of  the  legis- 
lature; and  the  court  will  review  their 
actions  only  so  far  as  may  be  neces- 
sary to  see  that  they  bear  a  just  and 
reasonable  relation  to  the  object  sought 
to  be  attained,  and  do  not  invade  per- 
sonal or  property  rights  vouchsafed  to 
the  citizens  by  the  constitution.  With- 
in the  limits  of  their  power,  they  are 
the  exclusive  judges  of  the  propriety 
and  wisdom  of  their  actions,  and  s# 
long  as  they  act  strietly  within  those 
limits,  and  not  arbitrarily  or  capricious- 
ly, they  are  not  subject  to  the  control 
of  the  court.  In  other  words,  the  court 
tannot  set  its  judgment  against  theirs, 
for  that  would  be  to  usurp  their  pow- 
ers." Alston  v.  Board  of  Health,  93 
S.  C.  553,  77  S.  E.  727. 

73.  See  in  general:  Ala. — Ferguson 
v.  City  of  Selma,  43  Ala.  398.  Ark. 
Gaines  v.  Waters,  64  Ark.  609,  44  S.  W. 
353.  Del. — Liebig  Mfg.  Co.  v.  Wales,  8 
Del.  Ch.  26,  34  Atl.  902,  reviewing 
authorities.  N.  Y. — Cartwright  V.  City 
of  Cohoes,  39  App.  Div.  69,  56  N.  Y. 
Supp.  731,  affirmed,  165  N.  Y.  631,  59 
N.  E.  1120;  Coe  v.  Schultz,  47  Barb. 
64. 
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acted  wantonly  and  in  bad  faith,74  or  has  transcended  or  is  about  to 
transcend  its  jurisdiction.76  But  an  injunction  will  lie  to  restrain 
the  enforcement  of  its  orders,  where  made  without  notice,  and  without 
giving  the  person  affected  an  opportunity  to  be  heard,76  or  to  enjoin 
the  action  of  such  boards  should  they  proceed  to  exercise  their  dis- 
cretion arbitrarily,  illegally,  or  improperly,  to  the  injury  of  others.77 

Adequate  Bemedy  at  Law.  —  In  accordance  with  the  general  rule,  an 
injunction  will  not  lie  to  restrain  the  enforcement  of  the  orders  or 
regulations  of  the  health  authorities  where  there  is  an  adequate  remedy 
at  law.78  If  it  is  made  a  penal  offense  to  violate  health  regulations, 
an  injunction  will  not  lie  to  restrain  a  threatened  enforcement  of  such 
regulations.79 

D.  Mandamus  To  Compel  Health  Board  To  Act.  —  1.  In  Gen- 
eral. —  While  a  writ  of  mandamus  is  a  proper  remedy  to  compel  a 
board  of  health  to  proceed  with  any  ministerial  duty  imposed  upon  it,80 
it  does  not  lie  to  direct  or  control  the  discretion  of  the  board  in  the 


See  also  Alston  v.  Board  of  Health, 
93   S.   C.   553,   77   S.  E.   727. 

In  Ferguson  v.  City  of  Selma,  43  Ala. 
398,  the  application  was  for  an  injunc- 
tion against  the  city  of  Selma,  to  pre- 
vent the  abatement  of  an  alleged 
nuisance;  that  is,  the  destruction  of 
two  filthy  tenement  houses.  The  ac- 
tion of  the  chancellor  in  refusing  the 
injunction  was  sustained  on  appeal, 
the  court  sayingi  "It  is,  no  doubt,  a 
very  serious  and  important  duty  of  the 
corporate  authorities  of  a  city  in  the 
latitude  of  Selma  to  guard  the  health 
and  comfort  of  its  people,  and  we 
would  interfere  with  great  hesitancy 
with  the  prudent  discharge  of  this 
necessary  duty.  The  present  case  does 
not  show,  either  upon  the  pleadings 
or  the  proofs,  such  a  case  as  would 
justify  such  an  interference.  The  ac- 
tion of  the  chancellor  in  the  court  be- 
low is  therefore  approved." 

In  Stone  v.  Heath,  179  Mass.  385,  63 
N..  E.  975,  the  court,  after  discussing 
the  question  of  the  power  of  the  court 
to  review  the  orders  of  the  board  of 
health,  said:  "It  follows,  we  think, 
from  what  has  been  said  that  the 
Superior  Court  had  no  power  under  its 
general  equity  jurisdiction  to  inquire 
into  the  question  whether  there  was  a 
nuisance  and  to  enjoin  the  board  of 
health  if  it  should  turn  out  that  in 
the  judgment  of  that  court  there  was 

74.'  Liebig  Mfg.  Co.  v.  Wales,  8  Del. 
Ch.  26,  34  Atl.  902. 

75  Del. — Liebig  Mfg.  Co.  v.  Wales,  8 
Del.  Oh.  26,  34  Atl.  902.  N.  Y.— Mayor, 


etc.  v.  Board  of  Health,  31  How.  Pr. 
385.  Pa.— Eddy  <o.  Board  of  Health,  10 
Phila.  94. 

76.  Weil  v.  Bicord,  24  N.  J.  Eq. 
169;  Bogers  v.  Barker,  31  Barb.  (N. 
Y.)  447,  456;  -Clark  v.  Mayor,  etc. 
of  Syracuse,  13  Barb.   (N.  T.)   32. 

77.  See  the  following  cases:  Md. 
Mayor,  etc.  v.  Fairfield  Imp.  Co.,  87 
Md.  352,  39  Atl.  1081,  67  Am.  St. 
Bep.  344,  40  L.  B.  A.  494.  Mich.— Up- 
john v.  Board  of  Health,  46  Mich.  542, 
9  K.  W.  845,  41  Am.  Bep.  178.  S.  C. 
Kkk  v.  Board  of  Health,  83  S.  C.  372, 
381,  65  S.  E.  387,  23  L.  B.  A.  (N.  S.) 
1188.  Tex. — Thompson  v.  Kimbrough, 
23  Tex.  Civ.  App.  350,  57  S.  W.  328. 

78.  See  the  following  cases:  Ala. 
Ferguson  v.  City  of  Selma,  43  Ala.  398. 
N.  Y.— Egan  v.  Health  Dept.,  9  App. 
Div.  431,  41  N".  Y.  Supp.  352,  20  Misc. 
38,  45  N.  Y.  Supp.  325.  Pa.— Wistar 
v.  Addicks,  9  Phila.  145;  Smith  v. 
Baker,  14  Pa.  Co.  Ct.  65. 

See  generally  the  title,  "Injunc- 
tions." 

79.  Cohen  v.  Dept.  of  Health,  61 
Misc.  124,  113  N.  Y.  Supp.  88. 

Since  equity  will  not  restrain  the  en- 
forcement of  a  criminal  law.  See  the 
title  "Injunctions." 

80.  Mich. — Sawyer  v.  Village  of 
Manton,  145  Mich.  272,  108  N.  W.  644; 
Safford  v.  Detroit  Board  of  Health,  110 
Mich.  81,  67  N.  W.  1094,  64  Am.  St. 
Bep.  332,  33  L.  E.  A.  300.  N.  Y.— Rey- 
nolds v.  Schultz,  34  How.  Pr.  147. 
Can. — Bibby  v.  Davis,  1  Ont.  W.  B.  189; 
In  re  Derby  &  Board  of  Health  of  Plan- 
tagenet,  19  Out.  51. 
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conclusion  to  be  reached,81  unless  the  board  exercises  its  powers  with 
manifest  injustice.82 

2.  Contents  of  Alternative  Writ.  —  "Where  the  codes  and  statutes 
provide  that  an  alternative  writ  of  mandamus  must  contain  a  state- 
ment of  the  facts  constituting  the  grievance  to  redress  which  it  is 
issued,83  an  alternative  writ  of  mandamus  to  compel  a  board  of  health 
to  abate  an  alleged  public  nuisance  should  state  facts,  as  distinguished 
from  conclusions  of  law,  from  which  the  court  may  determine  whether 
a  nuiance  does  exist,84  and  whether  relator  has  any  grievance  to  be 
redressed.85  It  is  not  sufficient  that  such  facts  may  have  been  stated 
in  the  affidavits  used  on  the  application  for  the  writ.86 

II.  DRUGGISTS.  —  A.  Criminal  Prosecutions.  —  1.  For  Carry- 
ing  on  Business  Without  License  or  Registration.  —  a.  Indictment 
or  Information.  —  (I.)  In  General.  —  In  accordance  with  the  general 
rule,87  an  indictment  or  information  is  sufficient  which  follows  the 
language  of  the  statute  in  charging  a  person  with  the  offense  of  carry- 
ing on  the  business  of  a  druggist  without  a  license  therefor,88  or  with- 
out being  a  registered  pharmacist,89  or  having  a  registered  pharmacist 
in  charge  and  control  of  such  business.90 


See  generally  the  title,  "Man- 
damus. ' ' 

Thus,  where  it  is  the  duty  of  the 
board  of  health  to  pass  upon  the  ques- 
tion of  the  amount  of  compensation  to 
be  awarded  for  damages  resulting  from 
its  official  action,  and  they  refuse  to 
award  compensation  (Safford  v.  Detroit 
Board  of  Health,  110  Mich.  81,  67  N. 
W.  1094,  64  Am.  St.  Bep.  332,  33  L. 
E.  A.  300),  where  it  is  the  duty  of 
such  board  to  furnish  an  itemized  state- 
ment or  to  certify  to  a  properly  item- 
ized statement  of  services  rendered  by 
persons  employed  in  the  execution  of 
the  health  laws  and  regulations  (Saw- 
yer v.  Village  of  Manton,  145  Mich. 
272,  108  N.  W.  644),  or  where  it  is  the 
duty  of  the  board  to  fix  a  day  for 
hearing  of  a  party  affected  by  an  or- 
der promulgated  by  it  (Beynolds  v. 
Schultz,  34  How.  Pr.  [N.  Y.]  147),  a 
writ  of  mandamus  may  be  invoked  to 
compel  them  to  do  so. 

81.  State  ex  rel.  Hathaway  v.  State 
Bd.  of  Health,  103  Mo.  22,  15  S.  W. 
322. 

82.  State  ex  rel.  Hathaway  v.  .State 
Bd.  of  Health,  103  Mo.  22,  15  S.  W. 
322. 

If  the  action  of  a  board  of  health  in 
refusing  a  permit  is  arbitrary,  tyran- 
nical, or  unreasonable,  he  may  have  a 
remedy  by  an  alternative  writ  of  man- 
damus. People  ex  rel.  Lodes  v.  Dept. 
of  Health,  189  N.  T.  187,  82  N.  B.  187, 
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13  L.  E.  A.  (N.  S.)  894;  Cohen  v. 
Dept.  of  Health,  61  Misc.  124,  113  N. 
T.  ,Supp.  88. 

83.  See  generally  the  title1,  "Man- 
damus." * 

84.  People  v.  Dept.  of  Health,  138 
App.  Div.  559,  123  N.  Y.  Supp.  294. 

85.  People  v.  Dept.  of  Health,  138 
App.  Div.  559,  123  N.  Y.  Supp.  294. 

Objection. — Where  the  writ  is  ob- 
jectionable upon  this  ground,  the  bet- 
ter practice  is  to  demur.  But  if  a 
return  is  filed,  this  does  not  waive  sub- 
stantial defects  in  the  writ,  and  the 
objection  may  be  raised  at  any  time 
before  a  peremptory  writ  issues.  Peo- 
ple v.  Dept.  of  Health,  138  App.  Div. 
559,  123  N.  Y.  Supp.  294,  and  gen- 
erally the   title,    "Mandamus." 

86.  People  v.  Dept.  of  Health,  138 
App.  Div.  559,  123  N.  Y.  Supp.  294, 
they  must  appear  in  the  writ  itself. 

87.  See  the  title,  "Indictment  and 
Information." 

88.  Carter  v.  State,  122  Ga.  175,  50 
S.  E.  64;  State  v.  Enoch,  26  W.  Va. 
253,  holding  that  the  allegation  in  the 
indictment,  that  the  defendant  "car- 
ried on  the  business  of  a  druggist  with- 
out a  license  therefor,"  using  as  it 
does  the  language  of  the  statute,  is  suf- 
ficient. 

89.  People  v.  Eontey,  51  Hun  640, 
4  N.  Y.  Supp.  235,  affirmed,  117  N.  Y. 
624,  22  N.  E.  1128. 

90.  State  v.  .Mayo,  118  Minn.  336, 
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(II.)  Particular  Averments.  —  (A.)  In  General.  —  In  charging  the  of- 
fense of  permitting  the  vending  of  drugs,  medicines  or  poisons  without 
the  supervision  of  a  registered  pharmacist,  the  indictment  or  informa- 
tion must  allege  the  name  of  the  person  to  whom  the  sale  was  made.91 
It  is  not  essential,  however,  to  allege  the  name  of  the  person  who  made 
the  sale.92  Nor,  in  an  indictment  for  permitting  a  sale,  is  it  necessary 
to  allege  the  manner  in  which  the  defendant  permitted  the  sale.93 

(B.)  Negativing  Provisos  and  Exceptions.  —  In  accordance  with  the 
general  rule,  if  an  exception  or  proviso  contained  in  the  statute  making 
it  a  penal  offense  for  one  to  sell  drugs  without  being  licensed  or  regis- 
tered, constitutes  an  essential  element  of  the  offense  created,  the  in- 
dictment or  information  should  negative  such  exception  or  proviso;94 
otherwise  it  need  not  be  negatived  although  it  be  contained  in  the 
section  creating  the  offense.96 


136   N.   W.   849;    Villines   v.  State,   96 
Tenn.  141,  33  iS.  W.  922. 

In  State  v.  Mayo,  118  Minn.  336, 
136  N.  W.  849,  wherein  the  indictment 
charged  the  defendant  in  the  language 
of  the  statute  with  the  crime  of  per- 
mitting the  vending  of  poison  in  Ms 
place  of  business  without  the  super- 
vision of  a  registered  pharmacist  or 
assistant,  the  court  said:  "This  indict- 
ment charges  a  statutory  offense  in  the 
language  of  the  statute,  and  it  is  suffi- 
cient if  thereby  all  that  is  essential 
to  constitute  the  offense  is  directly 
charged;   otherwise  not." 

91.  State  v.  Mayo,  118  Minn.  336, 
136  N.  W.  849. 

An  indictment,  although  following 
the  language  of  the  statute,  would  be 
fatally  defective  if  it'  did  not  allege 
the  name  of  the  person  to  whom  the 
poison  was  sold;  otherwise  the  defend- 
ant would  not  know  how  to  prepare  his 
defense  or  avail  himself  of  an  ac- 
quittal or  conviction  in  bar  of  a  sub- 
sequent prosecution  for  the  same  mat- 
ter. State  v.  Mayo,  118  Minn.  336,  136 
N.  "W.   849. 

92.  iState  v.  Mayo,  118  Minn.  336, 
136  N.  W.   849. 

93.  State  v.  Mayo,  118  Minn.  336, 
136  N.  W.  849. 

"The  allegation  that  he  knowingly 
permitted  it  is  the  allegation  of  an 
ultimate  fact.  How  he  permitted  it  is 
a  matter  of  evidence,  which  it  was 
not  necessary  to  plead.  'Permit'  is  the 
word  used  in  the  statute  to  describe  the 
offense,  and  the  case  falls  in  this  re- 
spect, within  the  general  rule  that  it 
is  enough  to  follow  the  statute." 
State  v.  Mayo,  118  Minn.  336,  136  N. 
W.   849. 


94.  State  v.  Hamlett,  129  Mo.  App. 
70,  107  S.  W.  1012.  And  see  Villines 
v.  State,  96  Tenn.  141,  33  S.  W.  922, 
and  generally  the  title  "Indictment 
and.  Information." 

Where  one  section  of  the  statute  un- 
der which  the  prosecution  was  brought 
made  it  a  penal  offense  for  any  per- 
son not  a  registered  pharmacist  to  con- 
duct a  pharmacy,  etc.,  while  a  sub- 
sequent section  permitted  any  person 
not  a  pharmacist  or  druggist  to  own 
or  conduct  a  pharmacy,  prpvided  he 
kept  in  his  employ  constantly  a  com- 
petent pharmacist  or  druggist,  it  was 
held  that  the  latter  section  constituted 
a  proviso  to  the  general  law  that  no 
person  not  a  registered  pharmacist  may 
conduct  a  drug  store,  and  that  it  con^ 
stituted  an  essential  element  of  the 
offense  created,  and  ought  to  have  been 
negatived  in  the  indictment  by  averring 
that  the  defendant  kept  no  registered 
pharmacist  constantly  in  his  employ. 
State  v.  Hamlett,  129  Mo.  App.  70,  79, 
107   S.  W.  1012. 

Where  a  statute  forbids  the  sale  of 
poison,  except  under  the  supervision 
of  a  registered  pharmacist  or  assistant, 
and  makes  it  a  crime  for  any  regis- 
tered pharmacist  or  other  person  to  per- 
mit to  be  made,  in  his  place  of  busi- 
ness, a  sale  in  violation  of  the  statute, 
an  indictment  alleging  that  the  defend- 
ant did  "without  the  supervision  of 
a  registered  pharmacist  and  without 
the  supervision  of  an  assistant  to  a 
registered  pharmacist"  permit  the  sale 
of  a  poison  to  a  person  named  suffi- 
ciently negatives  the  exception  in  the 
statute.  State  v.  Mayo,  118  Minn.  336, 
136  N".  W.  849. 

95.  Villines  v.  State,  96  Tenn.  141, 
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(in.)  Duplicity.  —  The  indictment  or  information  should  not  be 
duplicitous.98 

(IV.)  Joinder  of  Parties  Defendant.  —  In  accordance  with  the  general 
rule,  where  several  persons  are  engaged  in  the  selling  of  drugs  without 
a  license,  they  may  be  indicted  jointly.97 

b.  Burden  of  Proof.  —  In  prosecutions  for  carrying  on  the  business 
of  druggist  without  a  license,  the  burden  of  justifying  under  or  prov- 
ing license  is  on  the  defendant.98 

2.  For  Unlawful  Sale  of  Drugs.  —  a.  Indictment  or  Information. 
The  necessity  and  form  of  particular  averments  in  an  information  or 
indictment  for  an  unlawful  shipment  or  sale  of  drugs  or  medicines 
depend  upon  the  statute  under  which  the  prosecution  is  brought.99 

Negativing  Provisos  and  Exceptions.  —  The  indictment  or  information 


33  S.  W.  922,  wherein  the  same  section 
of  the  statute  making  it  unlawful  for 
one,  not  a  registered  pharmacist  ta 
open  or  conduct  a  pharmacy,  contained 
a  proviso,  "that  nothing  in  this  sec- 
tion shall  apply  to  or  in  any  manner 
interfere  *  with  the  business  'of  any 
physician,  or  prevent  him  supplying  to 
his  patients  such  articles  as  may  seem 
to  him  proper,"  etc.,  and  the  defend- 
ant moved  in  arrest  of  judgment 
on  the  ground  that  the  indictment 
failed  to  state  that  the  defendant  did 
not  fall  within  the  proviso  or  excep- 
tion contained  in  the  statute,  which  ex- 
cepted physicians  from  its  operation. 
The  court  said:  "An  examination  of 
the  statute  in  question  discloses  that 
the  ingredients  constituting  the  offense 
are  there  denned  in  a  clause  distinctly 
separable  from  the  proviso  or  excep- 
tion. As  the  indictment  clearly  fol- 
lows the  statutory  definition  of  these 
offenses,  it  results  that  the  trial  judge 
was  not  in  error  in  overruling  the  mo- 
tion in  arrest." 

96.  See  the  title  "Indictment  and 
Information." 

It  is  not  duplicitous  to  charge  in 
the  language  of  the  statute  that  the 
defendant,  not  being  a  registered  phar- 
macist known  as  a  "graduate  in  phar- 
macy" or  as  a  "licentiate  in  phar- 
macy," did  unlawfully  open  and  con- 
duct a  certain  pharmacy,  and,  not  be- 
ing registered  according  to  law,  did 
unlawfully  keep  open  a  certain  phar- 
macy. People  v.  Rontey,  51  Hun  640, 
4  N.  Y.  Supp.  235,  affirmed,  117  N.  Y. 
624,  22  N.,  E.  1128,  under  Laws  1882, 
c.   410. 

97.  State  v.  Forcier,  65  N.  H.  42, 
17   Atl.   577. 
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98.  State  v.  Horner,  52  W.  Va.  373, 

43  S.  E.  89.  ' 

99.  See  generally  the  title,  "In- 
dictment and  Information.' * 

Unlawful  Sale  of  Cocaine,  Etc. — Un- 
der a  statute  making  it  unlawful  for 
any  druggist  to  retail,  sell  or  give 
away  any  cocaine,  etc.,  except  upon 
the  written  prescription  of  a  duly  regis- 
tered physician,  and  prescribing  what 
the  prescription  shall  contain  and  the 
method  of  filing  the  same  for  inspec- 
tion, but  not  requiring  that  the  pre- 
scription shall  be  in  the  possession  of 
the  person  to  whom  the  drug  is  sold, 
an  information  which  charged  that 
the  defendant  sold  to  A.  B.  a  quantity 
of  cocaine  without  said  A.  B.  having 
in  his  possession  a  written  prescrip- 
tion signed  by  a  duly  registered  phy- 
sician did  not  state  an  offense.  People 
v.  Hustion,  178  111.  App..  293. 

Where  the  defendant  was  charged 
with  the  unlawful  sale  of  cocaine,  that 
portion  of  the  accusation  which 
charged  that  the  accused  sold  cocaine, 
"by  himself,  servants,  and  agents," 
was  properly  treated  as  surplusage. 
Harker  v.  State,  8  Ga.  App.  93,  68 
S.  E.  650. 

Shipping  Misbranded  Drugs. — An  in- 
formation under  the  federal  pure  food 
and  drug  act  for  the  shipping  of  mis- 
branded  drugs  or  medicines  in  violation 
thereof  need  not  allege  that  the  box 
or  package  containing  the  medicine  is 
misbranded,  it  being  suflicient  for  the 
information  to  charge  simply  that  each 
of  the  bottles  contained  in  the  box  or 
package  is  misbranded,  since  the  word 
"package"  means  the  package  which 
passes  into  the  possession  of  the  public, 
of    the    real    consumer.      Dr.     J.     L. 
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for  selling  a  drug  in  violation  of  statute  should  negative  every 
hypothesis  under  which  it  may  be  sold  without  violating  the  statute.1 

b.  Burden  of  Proof.2  —  The  burden  of  proving  that  the  person  to 
whom  the  sale  was  made  was  a  licensed  physician  or  dentist,3  or  that 
the  sale  was  made  upon  a  physician's  prescription,*  is  upon  the  de- 
fendant. 

B.  Civil  Action  foe  Penalties.  —  1.  For  Carrying  on  Business 
Without  License  or  Registration.  —  a.  In  General.  —  By  express 
provision  of  statute  in  some  states,  a  civil  action  lies  to  recover  the 
statutory  penalty  against  a  druggist  or  pharmacist  carrying  on  his 
business  without  license  or  registration.5  An  action  of  debt  is  the 
proper  remedy  under  some  such  statutory  provisions.6 

b.  Jurisdiction  and  Venue.  —  Jurisdiction  of  actions  to  recover 
such  penalties  depends  upon  the  local  statutes,7  and  is  sometimes  found 
in  the  justices'  courts.8     The  action  is  local  under    some    statutes.9 

c.  Parties  Plaintiff.  —  Statutes  sometimes  prescribe  that  the  action 
shall  be  prosecuted  in  the  name  of  the  people  of  the  state,10  or  by  a 
designated  board.11     In  the  latter  case,  the  action  should  be  brought 


Stephens  Co.  v.  United  States,  203  Fed. 
817,  112  C.  C.  A.  135. 

1.  Thus  where  the  statute  makes  it 
an  offense  for  a  druggist  to  sell  cocaine 
m  all  cases  except  upon  the  written 
prescription  of  a  licensed  physician  or 
dentist,  but  nothing  therein  requires 
that  the  cocaine  must  be  prescribed  for 
the  use  of  any  particular  person,  the 
indictment  or  information  should  charge 
that  the  defendant  sold  the  cocaine  to 
the  person  named  without  a  prescrip- 
tion from  a  licensed  physician  or  a  den- 
tist licensed  under  the  laws  of  the 
state,  and  not  simply  confine  the  aver- 
ment to  a  sale  without  a  prescription 
prescribing  the  use  of  cocaine  for  the 
person  named,  since  by  so  confining  the 
averment,  the  law  implies,  in  favor  of 
innocence,  that  a  proper  prescription 
was  had  prescribing  the  remedy  for 
some  person  on  which  it  was  competent 
for  the  defendant  to  sell.  State  v. 
Renkard,  150  Mo.  App.  570,  131  S.  W. 
168. 

2.  See  generally  the  title,  "Burden 
of  Proof,"  2  Encyclopaedia  op  Evi- 
dence  773. 

3.  Miller   v.    State    (Miss.),    63    So. 

269- 

Presumption In  the  absence  of  di- 
rect evidence  that  the  person  to  whom 
the  sale  of  a  poison  was  unlawfully 
made  was  not  a  physician  or  dentist, 
the  presumption  is  that  he  is  neither, 
and  if  he  is  a  physician  or  dentist,  it 
devolves  upon  the  defendant  to  prove 


it.     Miller   <o.   State    (Miss.),     63     So. 
269. 

4.  Miller  v.  State  (Miss.),  63  So. 
269. 

Reason. — If  a  sale  of  a  poison  is 
made  upon  the  prescription  of  a  phy- 
sician, that  fact  lies  peculiarly  within 
the  knowledge  of  the  defendant,  and, 
consequently,  it  devolves  upon  him,  and 
not  upon  the  state,  to  establish  it. 
Miller  v.  State   (Miss.),  63  So.  269. 

5.  See  generally  the  statutes,  and 
the  cases  cited  infra,  this  section. 

Though  a  statute  provides  that  upon 
proper  complaint  being  made,  it  is  the 
duty  of  a  designated  officer  to  bring 
an  action  for  the  recovery  of  the  pen- 
alty provided  in  the  act,  the  making 
of  complaint  is  not  a  prerequisite  to 
the  bringing  of  suit  by  such  officer. 
Cook  v.  People,  125  HI.  278,  17  N.  B. 
849. 

6.  People  v.  Nedrow,  16  111.  App.. 
192  (under  §15,  Laws  1881,  p.  120); 
Plaisted  v.  Walker,  77  Me.  459. 

7.  See  the  statutes. 

8.'  Cook  v.  People,  125  111.  278,  17 
N.  E.  849;  People  v.  Nedrow,  16  111. 
App.  192. 

9.  Plaisted  v.  "Walker,   77   Me.  459. 

10.  Cook  v.  People,  125  111.  278,  17 
N.  E.  849;  People  v.  Nedro,  16  111. 
App.  192  (under  Laws  1881,  §15,  ■  p. 
120). 

11.  State  Board  of  Pharmacy  v.  Bel- 
linger, 138  App.  B-iv.  12,  122  N.  T. 
Supp.   651,   under  N.  Y.   Pub.   Health 
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in  the  name  of  the  board  itself,12  and  not  in  the  names  of  the  individuals 
who  compose  it.13 

d.  Declaration  or  Complaint.14,  —  "Where  the  action  is  local  the 
declaration  must  allege  that  the  offense  was  committed  in  the  county 
where  the  action  is  brought.15 

e.  Burden  of  Proof.  —  The  burden  of  proving  a  license  is  on  the 
defendant.16 

2.  For  Failure  To  Make  Reports  or  Display  Licenses —  Statutes 
in  some  states  provide  for  a  penalty  to  be  collected  by  a  designated 
board  for  failure  to  make  certain  reports  to  such  board,  or  for  failure 
to  display  a  license.17  The  preliminary  allegations  showing  the  board 's 
capacity  to  sue  need  not  be  set  forth  in  each  of  the  various  counts  in 
the  complaint,  but  may  be  incorporated  in  the  succeeding  counts  by 
reference.18 

3.  For  Unlawful  Sale  of  Drugs.19  —  The  declaration  or  complaint 
in  an  action  for  a  statutory  penalty  for  selling  impure  drugs  must 
present  a  case  strictly  within  the  statute,  directly  averring  every  essen- 
tial fact.20 

Burden  of  Proof.  —  In  an  action  to  recover  the  penalty  provided  for 
selling  or  delivering  a  prohibited  drug  to  any  person  without  the  pre- 
scription of  a  licensed  physician  or  dentist,  the  burden  of  proving  a 
sale  upon  a  written  prescription  is  upon  the  defendant.21 


Law,  §239,  Consol.  Laws,  c.  45,  giving 
right  of  action  to  state  board  of  phar- 
macy. 

12.  State  Board  of  Pharmacy  v.  Bel- 
linger, 138  App.  Div.  12,  122  N.  Y 
Supp.  651. 

13.  State  Board  of  Pharmacy  v.  Bel- 
linger, 138  App.  Div.  22,  122  N.  Y, 
Supp.  651,  wherein  it  was  contended 
that  the  action  should  have  been 
brought  in  the  names  of  the  individuals 
who  compose  the  board. 

14.  Wnere  oral  pleadings  are  per- 
missible no  formal  complaint  need  ba 
made.  Cook  v.  People,  125  111.  278,  17 
N.  E.  849. 

15.  Plaisted  v.  Walker,  77  Me.  459. 

Where  the  penalty  is  incurred  by  en- 
gaging and  continuing  in  the  business 
one  week,  the  declaration  should  allege 
that  the  defendant  continued  the  busi- 
ness at  some  place  in  the  county  in 
which  the  action  is  brought  at  least 
one  week.  Plaisted  v.  Walker,  77  Me. 
459. 

16.  People  v.  Nedrow,  16  111.  App 
192,  employment  of  registered  pharma- 
cist. 

17.  See  generally  the  statutes,  and 
Bigelow  v.  Drummond,  90  N.  Y.  Supp. 
913. 

For  form  of  complaint  to  recover 
penalty  for  failure  to  make  report  to 

ypi,  s 


proper  board,  see  Bigelow  v.  Drummond, 
90  N.  Y.  Supp.  913. 

18.  Bigelow  v.  Drummond,  90  N.  Y. 
Supp.  913. 

19.  Civil  Action.1— An  action  against 
a  druggist  to  recover  a  penalty  for 
selling  or  delivering  a  prohibited  drug 
to  any  person  in  violation  of  statute 
is  civil  and  not  criminal  in  its  nature. 
City  of  Chicago  v.  Brendecke,  170  DLL 
App.   25. 

20.  See  generally  the  title,  "Pen- 
alties, Forfeitures  and  Fines." 

Where  the  complaint  did  not  give 
the  section  of  the  law  claimed  to  have 
been  violated,  nor  the  time  nor  place 
where  violated,  and  did  not  set  forth 
in  what  respect  the  article  sold  failed 
to  comply  with  the  law  regulating  its 
sale,  nor  negative  the  exceptions  and 
limitations  contained  in  the  act,  it 
failed  to  state  a  cause  of  action.  State 
Board  of  Pharmacy  v.  Davey,  56  Misc. 
568,  107  N.  Y.  Supp.  46. 

21.  City  of  Chicago  v.  Brendecke, 
170  111.  App.  25,  31. 

Where  the  defendant  acts  in  the 
capacity  of  both  physician  and  drug- 
gist, the  burden  of  showing,  that  he 
in  good  faith  wrote  a  prescription 
which  was  filled  by  him  as  druggist,  is 
upon  the  defendant,  since  this  is  mat- 
ter not  merely  peculiarly  but  exclusive 
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C.  Action  for  Damages  for  Negligent  Sale  of  Drugs.  —  1.  In 
General.  —  A  civil  action  for  damages  lies  against  a  druggist  or  phar- 
macist who  negligently  sells  or  delivers  a  harmful  or  poisonous  drug 
for  a  harmless  remedy,  thereby  injuring  or  causing  the  death  of  the 
person  to  whom  the  drug  is  administered.22  The  action  in  this  class 
of  cases  is  in  tort,  and  not  in  contract.23 

Survival  of  Eight  of  Action.  • —  Under  some  statutes  the  right  of  action 
survives  to  the  personal  representative  of  the  person  killed  by  the 
drug.24 

2.  Declaration  or  Complaint.25  —  While  the  complaint  in  such  an 
action  must  allege  negligence  on  the  part  of  the  defendant,26  it  need 
not  set  forth  all  the  circumstances  which  tend  to  show  such  negli- 
gence.27   It  is  sufficient  to  allege  generally  the  doing  of  the  act  that 


ly  within  his  knowledge.  City  of  Chi- 
cago v.  Brendecke,  170  111.  App.  25, 
32. 

22.  See  the  following  cases:  HL 
Faulkner  v.  Birch,  120  HI.  App.  281; 
Hackett  v.  Pratt,  52  111.  App.  346; 
Smith  v.  Hays,  23  HI.  App.  244.  Ind. 
Knoefel  v.  Atkins,  40  Ind.  App.  428,  81 
N.  E.  600.  la. — Eabe  v.  Sommerbeek, 
94  Iowa  656,  63  N.  W.  458.  Ky.— Hans- 
ford's Admr.  v.  Payne  &  Co.,  11  Bush 
380.  La. — McCubbin  v.  Hastings,  27 
La.  Ann.  713.  Mass. — Norton  v.  Sew- 
all,  106  Mass.  143,  8  Am.  Eep.  298. 
Mich. — Brown  v.  Marshall,  47  Mich.  576, 
11  N.  W.  392,  41  Am.  Hep.  728.  Miss. 
Meyer  v.  King,  72  Miss.  1,  16  So.  245, 
35  L.  E.  A.  474.  Mo.— Darks  v.  Scud- 
>der-Gales  Grocer  Co.,  146  Mo.  App. 
246,  130  S.  W.  430.  N.  Y.— Thomas 
V.  Winchester,  6  N.  Y.  397,  57  Am 
Dec.  455;  Beckwith  v.  Oatman,  43  Hun 
265.  Ohio. — Davis  v.  Guarnieri,  45  Ohio 
St.  470,  15  N.  E.  350,  4  Am.  St.  Eep. 
548.  Tex. — Hargrave  v.  Vaughan,  82 
Tex.  347,  18  S.  W.  695;  Brunswig  &  Co. 
V.  White,  70  Tex.  504,  8  S.  W.  85. 

An  action  for  damages  for  injuries 
caused  by  the  negligent  sale  of  a 
poisonous  drug  existed  at  the  common 
Taw.  Hansford's  Admr.  v.  Payne  & 
Co.,   11   Bush    (Ky.)    380. 

23.  Darks  v.  Scudder-Gale  Grocer 
Co.,  146  Mo.  App.  246,  261,  130  S.  W. 
430. 

24.  HI. — Hackett  v.  Pratt,  52  111. 
App.  346.  '  Ky. — Hansford's  Admr.  v. 
Payne  &  Co.,  11  Bush  380.  Mass. — Nor- 
ton «,  Sewall,  106  Mass.  143,  8  Am. 
Eep.  298.  N.  Y. — Quin  <o.  Moore,  Iff 
N  Y  432.  Ohio. — Davis  v.  Guarnieri, 
45  Ohio  St.  470,  15  N.  E.  350,  4  Am 
St.  Eep.  548. 


See  generally  the  title,  "Death  by 
Wrongful  Act,"  Vol.  6,  p.  365,  et  seq. 

25.  Sufficient  complaints,  see  Har- 
grave V.  Vaughan,  82  Tex.  347,  82  S. 
W.  695;  Brunswig  v.  White,  70  Tex. 
504,  8  S.  W.  85. 

26.  Beckwith  v.  Oatman,  43  Hun  (N. 
Y.)   265. 

Use  of  Word  "Fault"  Unnecessary. 
Where  the  declaration  alleges  that  the 
death  of  the  deceased  was  caused  by 
the  negligence  of  the  defendant's  clerk, 
and  that  he,  the  defendant,  might  have 
prevented  the  act  complained  of,  but 
did  not  do  so,  it  is  sufficient,  though 
it  does  not  expressly  charge  the  injury 
through  the  fault  of  the  "defendant. 
McCubbin  v.  Hastings,  27  La.  Ann.  713. 

Sale  to  Minor. — Where  the  declara- 
tion in  an  action  against  a  druggist 
for  damages  for  the  loss  of  the  services 
of  plaintiff's  minor  son,  resulting  from 
his  death  by  reason  of  the  negligence 
of  the  druggist  in  selling  to  the  minor, 
in  violation  of  law,  chloroform,  of 
which  he  drank,  presented  the  minor 
as  one  of  years  of  discretion,  capable 
of  contributory  negligence,  it  was  in- 
sufficient in  that  it  did  not  allege  that 
the  minor  was  inexperienced  in  the 
use  of  chloroform,  that  there  was  any- 
thing in  the  character  or  disposition  of 
the  minor  that  rendered  it  dangerous 
to  put  the  chloroform  in  his  hands,  or 
that  he  was  ignorant  of  its  use.  Meyer 
v.  King,  72  Miss.  1,  6,  16  So.  245,  32 
L.  E.  A.  474. 

27.  Knoefel  v.  Atkins,  40  Ind.  App. 
428,  81  N.  E.  600;  Davis  v.  Guarnieri, 
45  Ohio  St.  470,  485,  15  N.  E.  350,  4 
Am.  St.  Eep.  548.  See  the  title  "Neg- 
ligence. ' ' 

Under.-  a.  general  averment  in  a  petL 
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led  to  the  injury,28  and  that  it  was  negligently  done.29 

Absence  of  contributory  negligence  must  be  alleged  in  some30  but  not 
in  other  jurisdictions.81 

3.  Variance.  —  The  usual  rule  that  the  allegations  of  the  plead- 
ings and  the  proof  must  correspond  applies  to  such  an  action.32 

4.  Questions  for  Jury.  —  In  accordance  with  the  general  rule, 
where  the  evidence  is  conflicting  the  question  of  defendant's  negli- 
gence,33 and  plaintiff's  contributory  negligence34  is  for  the  jury.  In 
those  jurisdictions  where  a  violation  of  statute  does  not  constitute 
negligence  per  se,35  whether  the  violation  of  a  statute  with  reference 
to  labeling  drugs,36  or  with  reference  to  the  license  or  registration 
of  druggists,37  contributes  to  the  injury  complained  of,  is  a  question 


tion  that  the  defendant  by  his  agent 
negligently  put  up  and  sold  a  poison- 
ous drug  instead  of  a  harmless  rem- 
edy, proof  that  such  drug  was  not  la- 
beled "poison"  as  required  by  statute 
was  admissible.  Davis  v.  Guarnieri,  45 
Ohio  St.  470,  15  N.  E.  350,  4  Am.  St. 
Eep.  548. 

28.  Knoefel  v.  Atkins,  40  Ind.  App. 
428,  81  N.  E.  600;  Davis  v.  Guarnieri, 
45  Ohio  St.  470,  485,  15  N.  E.  350,  4 
Am.  St.  Rep.  548. 

29.  Knoefel  v.  Atkins,  40  Ind.  App. 
428,  81  N.  E.  600;  Davis  v.  Guarnieri, 
45  Ohio  St.  470,  485,  15  N.  E.  350,  4 
Am.  St.  Eep.  548. 

In  Davis  v.  Guarnieri,  45  Ohio  St. 
470,  15  N.  E.  350,  4  Am.  St.  Eep.  548, 
it  was  contended  that  no  aet  of  neg- 
ligence could  be  proven  except  as 
specifically^  alleged  in  the  petition. 
The  court  says  in  that  ease:  "The 
wrongful  act  complained  of,  the  act 
which  led  to  the  injury,  was  carelessly 
selling  and  delivering  to  the  plaintiff 
a  deadly  poison  instead  of  the  harm- 
less remedy  called  for.  The  allega- 
tion in  the  pleading  that  the  party  com- 
plained against  negligently  committed 
the  particular  act  which  led  to  the  in- 
jury, where  redress  is  sought,  furnishes 
the  predicate  for  the  proof  of  all  such 
incidental  facts  and  circumstances,  both 
of  omission  and  commission,  as  fairly 
intend  to  establish  the  negligence  com- 
plained of.  .  .  .  To  plead  specially  all 
the  facts  and  circumstances  from  which 
the  negligence  could  be  inferred,  would 
be  to  plead  evidence  instead  of  facts." 

30.  Eabe  v.  Sommerbeck,  94  Iowa 
656,  63  N.  W.  458.  See  the  title  "Neg- 
ligence" for  a  discussion  of  the  neces- 
sity of  pleading  absence  of  contributory 
negligence. 
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31.  Meyer  v.  King,  72  Miss.  1  9,, 
16   So.   245,   35   L.   E.   A.   474. 

32.  Faulkner  v.  Birch,  120  111.  App. 
281. 

33.  Moran  v.  Dake  Drug  Co.,  134 
N.  Y.  Supp.  995. 

34.  Fisher  *.  Golladay,  38  Mo.  App. 
531,  543. 

Failure  to  read  the  writing  the  clerk 
puts  on  the  package,  when  one  calls 
for  a  particular  remedy  is  not  con- 
tributory negligence  as  a  matter  of 
law,  but  is  a  question  for  the  jury. 
Moran  v.  Dake  Drug  Co.,  134  N.  Y. 
Supp.  995. 

35.  See  the  title,  "Negligence." 

36.  Davis  v.  Guarnieri,  45  Ohio  St. 
470,  486,  15  N.  E.  350,  4  Am.  St.  Eep. 
548. 

Omission  To  Label  Drug  as  Poison. 
It  was  a  question  fairly  addressed  to 
the  jury,  in  determining  the  issue  of 
negligence,  in  an  action  against  a 
druggist  for  the  wrongful  death  of  one 
through  his  selling  a  poison  for  a 
harmless  remedy,  whether  the  omission 
to  label  the  fatal  drug  as  a  "poison" 
as  required  by  a  statute  in  reference 
to  the  sale  of  poisons  contributed  to 
the  wrong  complained  of,  such  omis- 
sion being  none  the  less  a  negligent 
act  because  it  was  denounced  as  a 
crime  by  the  statute.  Davis  v.  Guar- 
nieri, 45  Ohio  St.  470,  486,  15  N.  E. 
350,  4  Am.   St.  Eep.  548. 

37.  Goodwin  v.  Eowe  (Ore.).  135 
Pac.  171.  ' 

Common-Law  and  Statutory  Negli- 
gence.— Where  the  complaint  charged 
two  acts  of  negligence,  the  first  predi- 
cated on  the  failure  of  defendants  to 
observe  the  pharmacy  laws  by  leaving 
their  store  in  the  sole  charge  of  an 
unregistered  pharmacist,  and  as  a  re- 
sult reasonably  to  be  expected  there- 


HEALTH 


997 


for  the  jury.  But  where  a  violation  of  statute  does  constitute  negli- 
gence per  se,  the  matter  is  one  of  law  for  the  court.89 

The  amount  of  damages  to  be  assessed  in  an  action  of  this  sort  ia 
peculiarly  for  the  consideration  of  the  jury.39 

5.  Instructions.  —  The  usual  rule  that  the  instructions  must  be 
upon  the  issues  presented  by  the  pleadings  obtains  in  such  an  action.40 

III.  POISONS.  —  A.  Criminal  Prosecution  for  Unlawful  Sale 
or  Use.  —  1,.  For  Unlawful  Sale.  —  Prosecutions  for  the  unlawful 
sale  of  poisons  are  treated  elsewhere  in  this  title.*1 

2.  For  Unlawful  Use.  —  a.  Causing  Death,  by  Administering  Poison. 
(I.)  Indictment  or  Information.  —  In  an  indictment  for  causing  death  by 
poison,  it  is  enough  to  charge  that  a  poison  was  administered,  and  that 
such  poison,  so  administered,  caused  the  death.42  It  is  not  necessary 
to  aver  how  the  drug  was  administered,43  or  to  specify  in  detail  the 
particular  way  in  which  it  affected  the  body  of  the  deceased,44  or 
that  the  drug  was  a  poison,40  or  the  quantity  that  was  administered,40 
where  it  appears  from  the  facts  charged  that  it  was  the  drug  adminis- 


from,  the  clerk  committed  the  negligent 
act,  causing  the  injury  to  plaintiff,  and 
the  second  that  the  clerk  negligently 
supplied  a  dangerous  solution  of  a 
caustic  drug  instead  of  a  harmless  one, 
which  had  been  prescribed,  in  other 
words,  acts  constituting  both  common- 
law  and  statutory  negligence,  it  was 
the  exclusive  office  of  the  jury  to  deter- 
mine which  was  the  efficient  cause  of 
the  injury  to  plaintiff.  Goodwin  v. 
Eowe  (Ore.),  135  Pac.  171. 

38.  Darks  v.  Scudder-Gale  Grocer 
Co.,  146  Mo.  App.  246,  261,  130  S.  W. 
430. 

39.  Smith  v.  Hays,  23  111.  App.  244. 

40.  See  the  title,  "Instructions." 
Since  an  averment  in  a  petition  that 

the  defendant  by  his  agent  negligent- 
ly put  up  and  sold  a  poisonous  drug  in- 
stead of  a  harmless  medicine  called 
for,  is  sufficient  to  authorize  proof  that 
such  drug  was  not  labeled  "poison" 
as  required  by  statute,  whether  the 
omission  to  label  the  drug  contributed 
to  the  wrong  complained  of  is  within 
the  issues  made  by  the  pleadings,  and 
it  is  not  error  for  the  court,  in  its 
instructions  to  the  jury,  to  call  atten- 
tion  to  a  statute  making  it  unlawf ul  to 
sell  a  poisonous  drug  without  labeling 
it  "poison."  Davis  v.  Guarnieri,  45 
Ohio  St.  470,  484,  15  N.  B.  350,  4 
Am  St.  Rep.  548.  To  the  same  effect 
is    Fisher   v.    Golladay,    38    Mo.     App. 

531.  „    ,     . 

41.  See  supra,  II,  A,  2. 

42.  V.  S. — Westmoreland  v.  United 


States,  155  U.  S.  545,  15  Sup.  Ct.  243, 
39  L.  ed.  255.  Ga. — Silver  v.  State 
(Ga.  App.),  79  S.  E.  919.  Tex.— Mor- 
rison v.  State,  40  Tex.  Orim.  473,  51 
S.  W.  358,  it  is  not  necessary  to  al- 
lege that  the  act  was  unlawfully  done. 

43.  Scott  v.  State,  141  Ala.  1,  37 
So.  357;  Silver  <v.  State  (Ga.  App.),  79 
S.  E.  919. 

44.  Westmoreland  v.  United  States, 
155  U.  S.  545,  15  Sup.  Ct.  243,  39 
L.  ed.  255;  Scott  v.  State,  141  Ala.  1, 
37  So.  357. 

It  is  unnecessary  to  aver  that  the 
poison  was  taken  into  the  stomach  of 
the  deceased.  Westmoreland  v.  United 
States,  155  U.  S.  545,  15  Sup.  Ct.  243, 

39  L.  ed.  255;  Bilansky  v.  State,  3  Minn. 
427. 

45.  Seott  v.  State,  141  Ala.  1,  37 
So.  357;  Morrison  v.  State,  40  Tex. 
Crim.  473,  488,  51  S.  W.  358  ("not 
necessary  to  allege  that  the  drug 
charged  to  have  been  given  was  deadly, 
either  in  its  nature  or  quantity"). 

46.  Ala. — Scott  v.  State,  141  Ala.  1, 
37  So.  357.  Ga.— Silver  v.  State  (Ga. 
App.),  79  S.  E.  919.  Ind.— Rosen- 
barger  v.  State,  154  Ind.  425,  56  N.  E. 
914;  Epps  v.  State,  102  Ind.  539,  1 
N.    E.   491.     Tex. — Morrison   v.   State, 

40  Tex.  Crim.  473,  51  S.  W.  358.  Va. 
Puryear  v.  Com.,  83  Va.  51,  56,  1  S.  E. 
512. 

It  is  not  necessary  for  the  indict- 
ment to  allege  that  the  poison  charged 
to  have  been  administered  was  in  quan- 
tities sufficient  to  produee  death.  Mor- 
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tered  which  caused  the  death.47  Nor  under  some  statutes  need  the 
indictment  allege  a  specific  intent  to  kill.48 

Kind  of  Poison While  at  the  common  law,  in  an  indictment    for 

causing  death  by  poison,  it  was  necessary  to  allege  the  kind  of  poison 
administered,49  nevertheless  proof  of  a  different  kind  of  poison  was 
regarded  as  an  immaterial  variance,60  and  the  allegation  would,  there- 
fore, seem  to  be  unnecessary.51 

Knowledge  of  Character  of  Drug.  —  It  is  unnecessary  to  allege  knowl- 
edge of  the  deadly  character  of  the  drug  either  on  the  part  of  the 
defendant,62  or  lack  of  such  knowledge  on  the  part  of  the  deceased.53 

(II.)  Variance.  —  Both  at  common  law54  and  under  the  rule  now 
prevailing,55  proof  of  the  use  of  a  poison  different  from  that  alleged 
is  regarded  as  an  immaterial  variance. 


rison  v.  State,  40  Tex.  Crim.  473,  488, 
51  S.  W.  358. 

47.  Epps  v.  State,  102  Ind.  539,  1 
N.  E.  491. 

Where  the  indictment  charged  that 
the  drug  was  by  the  defendant  "un- 
lawfully, feloniously,  and  with  pre- 
meditated malice,  administered  . 
with  intend  then  and  there  and  thereby, 
him,  the  said  A.  B.,  feloniously,  purpose-, 
ly,  and  with  premeditated  malice,  to 
kill  and  murder,"  it  was  sufficiently 
made  to  appear  that  the  drug  admin- 
istered was  sufficient  in  quantity  to 
carry  into  effect  the  felonious  intent. 
Eosenbarger  v.  State,  154  Ind.  425,  56 
N.  E.  914. 

48.  State  v.  Robinson,  126  Iowa  69, 
101  N.  W.  634;  Puryear  v.  Com.,  83 
Va.  51,  1  S.  E.  512. 

Reason. — The  allegation  of  a  specific 
intent  to  kill  may  be  important  where 
the  acts  themselves,  as  alleged,  do  not 
necessarily  involve  such  an  intent  as, 
for  instance,  in  case  of  an  assault  with 
a  deadly  weapon,  where,  as  it  has  been 
held,  the  allegation  of  intent  to  kill 
is  essential,  although  as  a  matter  of 
evidence,  such  intent  might  be  in- 
ferred from  the  act  charged.  But 
killing  by  means  of  the  wilful,  unlaw- 
ful, and  felonious  administration  of 
poison  is  murder,  and  murder  in  the 
first  degree  under  some  codes.  A  hom- 
icide thus  committed  cannot  constitute 
murder  in  the  second  degree  or  man- 
slaughter, and  therefore  the  specific  in- 
tent to  kill  is  not  an  essential  allega- 
tion in  the  indictment.  State  v.  Rob- 
inson, 126  Iowa  69,  101  N.  W.  634. 

49.  Westmoreland  v.  United  States, 
155  U.  S.  545,  15  Sup.  Ct.  243,  39  L. 
ed.  255,  2  Hale  P.  C.  185. 

50.  See  infra,: n, ,  O,  ,3.) 

Vol.  X 


I  51.  IT.  S. — Westmoreland  v.  United 
States,  155  U.  S.  545,  15  Sup.  Ct.  243, 
39  L.  ed.  255.  Ind.— Carter  v.  State,  2 
Ind.  617.  Kan. — State  v.  Buck,  88 
Kan.  114,  124,  127  Pac.  631,  1914  B, 
Ann.  Cas.  730,  42  h.  E.  A.  (N.  S.) 
854. 

52.  Westmoreland  V.  United  States, 
155  U.  S.  545,  15  Sup.  Ct.  243,  39  L. 
ed.   255. 

It  matters  not  whether  the  accused 
knew  the  exact  character  of  the  pois- 
on administered.  It  is  murder  if  he 
unlawfully  and  feloniously  administered 
any  poison  with  the  design  of  taking 
life,  and  that  which  he  so  administered 
did  produce  death.  Westmoreland  v. 
United  States,  155  U.  S.  545,  15  Sup. 
Ct.  243,  39  L.  ed.  255. 

53.  Siple  v.  State,  154  Ind.  647,  57 
N.   E.   544. 

In  Texas,  however,  it  makes  no  dif- 
ference how  wickedly  or  maliciously 
may  have  been  the  purposes  or  intent 
of  the  accused  in  administering  the 
poison  as  charged,  yet  if  the  deceased 
took  the  poison  voluntarily,  knowing 
what  the  result  might  be,  his  death 
would  not  constitute  culpable  homicide, 
and  an  indictment  which  fails  to  al- 
lege sufficiently  a  want  of  knowledge 
on  the  part  of  the  deceased  at  the 
time  of  taking  the  poison,  and  does 
not  negative  the  idea  that  the  de- 
ceased freely  and  voluntarily  took  the 
poison  is  insufficient.  Sanders  v.  State, 
54  Tex.  Crim.  101,  112  S.  W.  68,  22  L. 
E.  A.  (N.  S.)  243. 

54.  Westmoreland  v.  United  States, 
155  U.  S.  545,  15  Sup.  Ct.  243,  39  L. 
ed.  255,  2  Hale  P.  C.  185;  3  Chit.  Crim. 
L.   734. 

55.  U.  S. — Westmoreland  v.  United 
States,  155  U.  S.  545,  15  Sup.  Ct.  243, 
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(m.)  Verdict.  —Upon  a  charge  of  murder  by  poison  it  is  not  neces- 
sary that  the  verdict  should  state  the  kind  of  poison  used.56 
_  b.  Mingling  Poison  With  Food.  —  (I.)  In  General.  —  Statutes  some- 
times make  it  a  penal  offense  for  any  person  to  mingle  a  poisonous 
substance  with  any  food,  drink  or  medicine,  with  intent  to  injure  or 
kill  another  person.07 

(II.)  Indictment  or  Information's  — The  necessity  and  form  of  the 
particular  averments  of  an  indictment  for  such  offense  depend  upon 
the  form  of  the  statute.59  Since  the  corpus  delicti  consists  in  the 
mingling  of  the  poison  with  the  food,  drink,  or  medicine,60  the  indict- 
ment sufficiently  charges  the  criminal  purpose  in  charging  the  mingling 
of  a  designated  poison  with  a  food,  drink  or  medicine.81  It  is  un- 
necessary to  allege  to  whom  the  poison  belonged,62  or  to  describe  the 
food,  drink,  or  medicine  with  which  it  was  mingled,63  or  that.it  was  in 
possession  of  the  person  for  whom  it  was  intended,64  or  that  such 
person  was  about  to  or  intended  to  eat  or  drink  the  same.66  If  the 
statute  does  not  require  that  the  mixture  should  be  poisonous  or  be 
known  to  be  such,  the  indictment  need  not  contain  an  averment  that 
the  mixture  was  poisonous,66  or  that  the  defendant  knew  it  to  be 
so.67  Nor  need  the  indictment  aver  that  the  poison  was  given  by  the 
defendant.68 

That  Act  Was  Wilfully  or  Feloniously  Done.  —  It  is  not  necessary  in 
charging  the  offense  under  some  statutes  to  allege  that  the  offense  was 
committed  wilfully,69  or  feloniously,70  but  only  that  the  act  in  question 


39  L.  ed.  255.  Ind. — Carter  v.  State, 
2  Ind.  617.  Kan.— State  v.  Buck,  88 
Kan.  114,  124,  127  Pac.  631,  1914  B, 
Ann.  Cas.  730,  45  L.  B.  A.  (N.  S.) 
854. 

56.  State  v.  Buck,  88  Kan.  114,  127 
Pac.  631,  1914  B,  Ann.  Cas.  730,  45 
D.  E.  A  (ST.  S.)  854. 

57.  See  generally  the  statutes,  and 
the  following  cases:  Kan. — Madden  v 
State,  1  Kan.  340.  Mass.— Com.  v. 
Hobbs,  140  Mass.  443,  5  N.  E.  158; 
Com.  v.  Bearse,  108  Mass.  487;  Com. 
v.  Galavan,  9  Allen  271.  Miss.— State 
v.  Clark,  97  Miss.  806,  52  So.  691.  Tex. 
Davis  v.  State,  4  Tex.  App.  456. 

58.  See  generally  the  title,  "Indict- 
ment and  Information." 

59.  See   generally   the   statutes. 

60.  State  v.  Clark,  97  Miss.  806,  52 
So.  691. 

61.  State  v.  Clark,  97  Miss.  806,  52 
So.   691. 

62.  State  v.  Clark,  97  Miss.  806,  52 
So.    691. 

63.  State  v.  Clark,  97  Miss.  806,  52 
So.    691. 

64.  State  *.  Clark,  97  Miss.  806,  52 

So.  691. 

65.  Oom.  p.  Bearse,  108  Mass.  487; 


State   v.   Clark,   97   Miss.   806,   52   So. 
691. 

66.  Oom.  v.  Galavan,  9  Allen  (Mass.) 
271. 

67.  Com.  v.  Hobbs,  140  Mass.  443, 
5  N.  E.  158;  Com.  v.  Bearse,  108  Mass. 
487;  Com.  v.  Galavan,  9  Allen  (Mass.) 
271;  Com.  v.  Earle,  1  Whart.  (Pa.) 
525,  531. 

68.  Com.  v.  Earle,  1  Whart.  (Pa.) 
525,  531. 

The  want  of  an  allegation,  that  the 
defendant  gave  the  poison  to  the  de- 
ceased to  drink,  is  clearly  immaterial. 
If  delivered  by  any  one  else,  or  taken 
by  the  deceased  without  delivery,  the 
felonious  purpose  would  be  equally  ac- 
complished, and  the  guilt  the  same. 
Com.  v.  Earle,  1  Whart.  (Pa.)  525, 
531. 

Davis  v.   State,    4    Tex.    App. 


Madden  to.   State,   1   Kan.   340, 


69. 

456. 

70. 
351. 

In  Madden  <o.  State,  supra,  the  court 
said:  "The  only  unlawful  act  charged 
against  the  aeeused  is  the  mixing  of 
the  poison.  The  intent,  which  is  an  es- 
sential part  of  the  crime,  is  charged 
as   twofold:    that   his    victim    should 

Vol.  X 


1000 


HEALTH 


was  done,71  and,  with  sufficient  certainty,  the  intent  with  which  it  was 
done.72 

It  is  not  duplicitous  to  charge  in  a  single  count  of  the  indictment 
that  the  defendant  mingled  the  poison  with  the  food  or  drink  with 
intent  to  "kill  and  injure."78 

(m.)  Variance.  —  The  usual  rule  obtains  that  an  immaterial  vari- 
ance between  the  allegations  of  the  indictment  and  the  proof  is  not 
fatal.7* 

B.  Actions  fob  Penalty  foe  Unlawful  Sale  op  Poisons  are 
treated  elsewhere  in  this  title.75 

C.  Actions  for  Damages  for  Negligent  Sale  are  treated  in  other 
portions  of  this  title.7* 


drink  it,  and  to  do  her  an  injury.  It 
is  claimed  that  the  offense  should  have 
been  charged  to  have  been  feloniously 
done.  It  may  be  true  that  this  word 
may  have  been  necessary  at  the  com- 
mon law,  but  it  certainly  is  not  a  part 
of  the  plain  language  required  by  the 
code.  The  reason  for  its  use  was  the 
forfeiture  which  followed  a  judgment 
for  the  class  of  crimes  of  whieh  this 
is  one.  The  principle  having  long 
ceased  to  be  a  part  of  our  jurisprudence, 
it  was  fit  that  the  word,  necessary  in 
the  accusation,  should  be  dropped." 

71.  Davis  v.  State,  4  Tex.  App.  456. 

72.  Davis  <v.  State,  4  Tex.  App.  456. 
Vol.  X 


73.  State  v.  Clark,  97  Miss.  806,  52 
So.  691. 

74.  Thus,  where  the  indictment 
charged  the  defendant  with  mingling 
a  certain  poison  called  white  arsenic 
with  certain  food,  the  fact  that  the 
proof  showed  that  the  white  arsenic 
was  colored  with  lamp-black  was  im- 
material. Com.  v.  Hobbs,  140  Mass. 
443,  5  N.  B.  158.  Likewise,  an  ob- 
jection that  the  relative  quantity  or 
proportion  of  poison  found  in  the  mix- 
ture did  not  correspond  with  that 
eharged  in  the  indictment  was  immate- 
rial.    Com.  v.  Hobbs,  supra. 

75.  See  supra,  H,  B,  3. 

76.  See  supra,  It,  C. 
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